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Today there is a growing scholarly interest in the relationship
 

between law and development. While nineteenth century scholars like
 

Maine, Durkheim and Weber considered law a major variable in the process
 

of modernization, until recently legal studies and social science
 

failed to carry on this tradition. In the last few years, however,
 

the issue has been raised anew, and a small, but growing literature
 

has emerged which tries to probe the relationships between legal systems
 

and the major social, economic, and political changes which are generally
 

styled "modernization".1
 

The contemporary literature owes a great debt to the work of
 

Max Weber. Whether they acknowledge it or not, the authors of contemporary 

essays on "law and modernization" draw heavily on Veber's concepts and 

theories, as well as on the historical studies of law in the rise of 
2 

capitalism which make up the core of his sociology of law. Despite 

this renewed interest in eber's work and the burgeoning general 

scholarship on Weber, we have no systematic account of his theory of 

law. As a result, his ideas on this subject are either overlooked or 

misunderstood and misused. 

Given the nature of Weber's work on law,. this is not surprising. 

While he had very clear ideas about the relationship between law and 

economic development, Weber never set these forth In one, easily accessible 

discussion. His views on this issue are discussed at various points 
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in the three volumes of Economy and Society, and even where the treatment 

is most specific -- i.e. in the section entitled "The Sociology of Law" -

it is frequently incomplete and extremely hard to follow. Since Weber 

never finished this work, it is no surprise that subsequent scholars 

have found it a difficult starting point for further thought. 

Yet it is an essential taking off point for further work. No
 

other writer has yet to match or excell the scope and power of Weber's
 

treatment. Once we penetrate the difficult prose and unfamiliar
 

terminology, his writings are as fresh as the contemporary literature,
 

and usually more enlightening. My goal in this essay is to make
 

Weber's thought on the relationship between law and economic development
 

more generally accessible to legal scholars and social scientists.
 

To this end, I have tried to set forth the concepts he employed, the
 

methods he used, the theories he developed, and the conclusions he
 

reached about the role of legal institutions in the rise of capitalism.
 

I shall xamine his basic ideas about law in econozy and society,
 

the specific role of law in capitalism, and the maner in which legal
 

developments in Europe facilitated the rise of the modern industrial,
 

capitalist system. I hope this analysis will contribute not only to
 

the study of law and modernization, but also to its parent discipline,
 

the general sociology of law.
 

(I) Law in Economy and Societv
 

Max Weber dedicated much of his energy to explaining why industrial 

capitalism arose in the West. While he recognized that this was an 

historical issue, Weber did not limit himself to historical methods. 
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Rather, he attempted 'to.construct a sociological framework which could
 

guide historical research. This framework identifies the main analytic
 

dimensions of society and the concrete structures that correspond to
 

them. Weber focused on polity, society, economy, religion and law, and
 

the political, social, economic, religious, and legal structures of
 

given societies. These dimensions, with their associated structures,
 

he felt, must be separated and investigated so that their interrelation

ships in history can best be understood. Using these methods, he 

argued, we can explain particular events in history.
 

The issue that intrigued him was the rise of the capitalist
 

system. Law, he felt, had played a part in this story. Thus, in
 

his monumental treatise, Economy and Society, An Outline of Interpretative
 

Sociology, he developed concepts of law in society, and outlined a
 

theory of the relationship between "law" and the rise of industrial
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capitalism. In the sections on law, Weber shows how autonomous legal 

institutions enforcing general rules emerged in Europe and contributed
 

to the rise of capitalism.
 

Weber's decision to include law within a general sodiological
 

theory can be explained not only by his personal background as lawyer
 

and legal historian, but also by the methods he employed to trace the
 

rise of the distinctive form of economic activity and organization
 

he called "bourgeois capitalism". Weber was concermed with explaining 

the rise of capitalism in the West. This meant he had to discover 

why capitalism arose in Europe and not in other parts of the world. 

The way to do this, he thought, was to focus on these aspects of 

European society which were unique, and which, therefore, might explain 



why capitalism devel6ped there. This technique is clearly seen in
 

the sociology of law and the sociology of religion. The latter examines
 

the relationship between unique features in Western religious life and
 

"the spirit of capitalism", while the former identifies unique features
 

of Western legal systems which were especially conducive to capitalist
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activity.
 

Weber believed that Western law had unique features helped explain
 

why capitalism first arose in Europe. Ile did not, however, believe
 

that the West alone had "law". Weber had a broad concept of law that 

embraced a wide range of phenomenon in very different societies.
 

Nevertheless, he drew sharp distinctions between the "legal systems"
 

of different societies. Most organized societies have "law", but the
 

European legal system differes significantly from others. He developed
 

typologies that permitted him to distinguish "European law" from the 

legal order of other civilizations, and then conducted historical
 

studies designed to show the origins of the unique features of European
 

law.
 

At the same time, through parallel theoretical analysis, W-Yeber
 

found it possible to show how a certain type of legal system fitted
 

the needs of capitalism. Finally, he returned to history in order to
 

demonstrate that, of all the great civilizations (Europe, India, Islam,
 

China), only Europe developed this particular type of law.5 Since, at
 

the same time, capitalism arose first in Europe, this analysis suggested
 

very strongly that "law" played an important role in the emergence of
 

the capitalist type of economic system.
 

Weber denied that the unique features of European legal systems
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were the result or reflex of the rise of capitalism, lie explicitly
 

6
rejected a Marxian deterministic theory of law in society, and
 

demonstrated that what was uniaue in the European legal systems could
 

not be explained solely by economic factors. Rather, he asserted,
 

the rise of European law had to be traced to a number of factors,
 

which included such non-economic variables as internal needs of the
 

legal profession, and the necessities of political organization.
 

Economic factors -- specifically the economic needs of the bourgeois
 

classes - were important but not determinative in shaping the particular
 

legal institutions of Europe.
 

(II) The Nature of European Law
 

European law, Weber believed, differed from law in other civiliza

tions in several key dimensions. These included: (i) "Autonomy" in
 

three senses: autonomy in rule making from immediate political interfer

ence; autonomy from such foci of social control as church, family,
 

guild, village: and finally, organizational autonomy (structural differentia

tion); (ii) the generality of the rules developed; (iii) the universality
 

of the application of these rules. Not only did Europe develop legal
 

systems that displayed a high degree of autonomy, generality, and
 

universality; such systems could only develop originally in Europe
 

which, alone, contained the type of political and intellectual structure
 

in which such a legal system could function. And since capitalism
 

thrives with a legal system of this type - or perhaps absolutely
 

requires one - the rise of European law helps explain why capitalism
 

arose first in Europe.
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(III) 	 Reconstructinj Weber's Analysis: The Concept of Law and Its
 

RelationshiD to Domination
 

To understand how Weber reached these conclusions, we must
 

reconstruct the details of his argument. The position I have stated
 

in the 	proceeding paragraphs emerges from a synthetic analysis of the
 

various discussions of law and capitalism in his work. Weber did not
 

give us 	*afinished, systematic discussion of these themes; I shall,
 

therefore, attempt a reconstruction that will permit us to understand
 

why Weber chose to focus on the autonomy, generality and universality
 

of the 	European legal systemwhy he felt that such a system could only
 

have 	come into existence in Europe, and why such a system should be
 

necessary for, or at least highly conducive to, capitalist economic
 

development.
 

A. 	Weber's concept of law: coercion, legitimacy, rationality
 

Despite his predilection for careful definitions, I do not
 

believe Weber had one, clear-cut notion of "law." While he specifically 

defines "law" at several points, the discussion at other places in 

his work overflows the neat boundaries he himself sets up. "Law" 

is used to describe rather varied phenomena; it is, however, possible 

to identify the essential elements of "law" and to show the areas 

in which legal phenomena display their most important variations.
 

There are certain central themes in the Weberian discussion of
 

law. Law is associated with organized coercion, with legitimacy and
 

normativity, and with rationality. Let us look at these elements
 

separately.
 

Weber is frequently cited for the famous definition of law set
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forth in Chapter I of Economy and Society, in which law is identified
 

merely with organized coercion, or power. In establishing the fundamental
 

concepts of his sociological system Weber stated that:
 

An"order will be called...law if it is externally guaranteed
 
by the probability that physical or psychological coercion will
 
be applied by a staff of people in order to bring about compliance
 
or avenge violation.7
 

Taken by itself, this definition seems both over and under

inclusive. On the one hand, it fails to distinguish "law" from commands
 

backed by threats, and thus seems to deny its relationship with "rules."
 

On the other, it holds that rules without organized coercive machinery
 

are not "law." Thus it can be attacked both by those who wish to find
 

"law" without organized political force, ane those who do not want "law" 

to refer to every coercively-backed action, whether of political
 

authority or not.
 

There is no doubt that Weber stressed the coercive quality of 

"law." As I shall demonstrate, legal coercion is a key feature of 

Weber's model of a functioning market economy. Nevertheless, further 

analysis reveals Weber used a much more complex concept of law than the 

one quoted. Indeed, seen in context, the very definition itself 

suggests that coercion was only one pole of Weber's idea. The other 

was a concept of "law" as one form of "normative order," a term Weber 

uses to refer to any structured source of guides to right conduct.
 

Thus, in the Weberian scheme, "lw" is a subclass of a category 

called "legitimate" or normative orders. All such "orders" are 

(i) socially structured systems which contain (ii)bodies of normative
 

propositions that (iii) to some degree are subjectively accepted by
 

members of a social group as binding "for their own sake," i.e. without 
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regard for purely utilitarian calculations of the probability of coercion.
8 

"Law," is distinguished from other forms of normative orders on the 

grounds that it additionally involves specialized agencies enforcing 

norms through coercive sanctions. "'Law,'...is simply an order," he 

says, "endowed with certain specific guarantees of the probability of 

its empirical validity."9 Coercion is introduced to distinguish law 

from convention - a line Weber explicitly indicates is purely arbitrary 

but both law and convention must be legitimate. Since it combines 

legitimacy and coercion "law" is both power and authority; neither of 

these polar concepts is adequate to catch Weber's idea of law.
10 

Thus, the stress on coercion in the original definition should 

not mislead us. Weber thought of law, like custom and convention, as 

one of the basic sources of normative guidance in society, the places 

where men look to determine how they ought to behave. "Orders" which 

have coercive powers were called "law," but not all law was coercion. 

Precepts and principles may be stated by the legal order and yet men 

may acce-: them as obligatory without actual coercion. Weber saw that 

law can be a source of legitimate authority in society, and was very 

must interested in the reasons why men might accept legal obligations 

as binding without specifically being threatened with sanctions. In 

exploring Weber's discussion of law, we must, therefore, look at law's 

normative aspect as well as its coercive features. 

The final dimension of law in Weber's scheme was its "rationality."
 

Weber distinguished arious types of law in terms of relative degrees
 

of rationality. Close analysis will show us that Weber's notion of
 

legal rationality really measures the degree to which a legal system
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is capable of formulating, promulgating, and applying universal rules.
 

Thus, while in Weber's analysis "law" is not necessarily a matter of 

rules (the term law being a broad, generic category), the major way
 

we distinguish among types of law is by their capacity to develop
 

a system of universally applicable rules.
 

To recapitulate, therefore, the essential elements of Weber's
 

broad concept of "law" are that it be a body of standards, maxims,
 

principles, or rules of conduct (an order), to some degree accepted as
 

obligatory by the persons to which it is addressed (legitimate),
 

backed by a specialized enforcement agency employing coercive sanctions
 

(coercive and differentiated). To the extent that sanctions are applied
 

in accord with a system of rules we say that law tends to be "rational."
 

Weber was concerned with possible variations along two dimensions 

of this definition. "Law," as Weber conceived it, can be said to vary 

in its degree of "rationality" and in the nature of its legitimacy. 

The degree of law's rationality is, furthermore, related to the nature 

of its legitimacy. Let us see how Weber discussed historical variations
 

in these dimensions, and what significance he thought these variat.ons
 

had for the rise of capitalism.
 

B. Variations in legal "rationality" - the types of legal "thought" 

From the complexities of the legal systems of historical societies,
 

Weber abstracts four basic types of "systems" which he wants to compare
 

and contrast. These types unify certain key features of legal systems;
 

the typology classifies systems along the following dimensions:
 

(i) the law "making" process, (ii) the judicial process, including
 

modes of justification and actual determinants of decision-making,
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(iii) the political process, and (iv) the relative importance of law
 

and other sources of normative ordering in society.
 

How does one classify concrete systems in accord with this
 

typology? What observable traits are relevant for the classification?
 

The focus for classification is what we would call the "Judicial process."
 

The relevant considerations are the extent to which decisions are
 

(i) determined by prior existing general rules of universal application,
 

(ii) established by differentiated "legal" organs and (iii) binding upon 

the parties.
 

Thus Weber is really asking:
 

i) to what extent do societies construct systematic bodies of
 
general rules to govern social life;
 

(ii) to what extent are disputes determined by official dispute
 
settlement agencies and to what extent do these agencies
 
determine cases in accordance with general rules; and
 

(iii) 	to what extent are these systems of general rules, when they 
exist, formulated in such a way that actors can determine 
in advance the results of their application.
 

While these are the major issues Weber was concerned with, he 

expressed himself in a very different way. The eberian typology
 

organizes legal systems in accordance with what Weber calls the "rationali

ty" of law making and law finding, and is labeled a typology of "lggal
 

thought." This aspect of the discussion has led to great confusion
 

about what he was driving at. In the discussions of Weber's work, it
 

is rare to see the categories of ?"rationality" related to the under

lying theories of autonomy, generality, and universality. If we do
 

this, however, we will see the argument more clearly.
 

Weber himself classifies legal systems into distinct catepories
 

depending on how "law" is both made and found. Law may be found and
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made either irrationlly or rationally. Law can be either (i) formally
 

or (ii) substantively irrational, or (iii) substantively or (iv) formally
 

rational. Finally, formally rational law can be "formal" either in
 

I

an "extrinsic" or "logical" sense. 1
 

There are thus two major dimensions of comparison: the extent
 

to 	which a system is "formal," and the extent to which it is "rational." 

If 	 we ex'amine what is meant by these terms, we conclude that "formality" 

can be considered to mean "employing criteria of decision intrinsic to
 

the legal system" and thus measures the degree of systemic autonomy,
 

while "rationality" means "following some criteria of decision which is 

applicable to all like cases" and thus measures the generality and
 

universality of 	the rules employed by the system. We can thus show
 

the relationship between Weber's typology and the concepts of autonomy
 

and generality by the following chart.
 

CHART I
 

THE TYPOLOGY OF LEGAL
 

SYSTM'S CLASSIFIED BY
 

FORMALITY AND RATIONALITY
 

OF 	 DECISION MAKING PROCESSES 

Degree of Generality of Legal Norms
 

HIGH 	 LOW 

0o LOGICALLY FORMAL 	 FORMAL 
o 	 HIGH 

RATIONALITY IRRATIONALITY 
< 	 0 
o 	4 

(UW LOWOW SU3STA :TII.(U e 	 SUBSTANTIVE 

t RATIONALITY IRUt TIINALITY 
W o 
r-	 0 
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Formally irrational legal decision making is associated with
 

prophetic decisions or revelation. Decisions are announced without
 

any 'reference to some general standard or even to the concerns of the 

parties to the dispute, The criteria of decision making is "intrinsic" 

to the legal system but unknowable; there is no way the observer can 

predict or understand the decision. Substantively irrational decisions 

apply observable criteria but these are always based on concrete ethical 

and practical considerations of the specific cases. We can understand 

these decisions after the fact, but unless a system of precedent arises, 

we cannot generalize from the concrete cases. Substantively rational 

decision making employs a set of general policies or criteria, but 

these are of some body of thought extrinsic to the legal system 

religion and political ideology are examples of such extrinsic systems.
 

Since we can understand the overarching principles of the external 

thought system, we can, to a limited degree, rationally apprehend
 

how the system will function. But we can never be sure, for we cannot
 

know how the precepts of the external system will be translated into
 

legal decisions. Thus, while this type is more capable of formulating
 

general rules than the previous two types, it is less likely to do so
 

than logically formal rationality. In comparison to this fourth type, 

these three types of legal systems, therefore, display a low degree
 

of autonomy, a low degree of generality of rules, or both. As a
 

result it is hard to predict the types of decisions they will reach.
 

This is not true of European law, which Weber identifies with
 

"logically formal rationality." This type of system combines a high
 

degree of legal autonomy (in all three senses) with a substantial
 



13
 

reliance on pre-existing general rules in the determination of legal
 

decisions. Indeed, as we shall see, these two features are closely
 

related.
 

What did Weber mean by "logically formal rationality?" And why
 

does it lead to general universally applied rules? Legal thought is
 

rational to the extent that it relies on some justification that
 

transcends the particular case, and is based on prior existing, un

ambiguous rules, formal to the extent that the criteria of decision
 

are intrinsic to the legal system, and logical to the extent both
 

(a) that rules or principles are constructed by logical systemization,
 

and (b) decisions of specific cases are reached by processes of
 

specialized deductive logic proceeding from previously established
 

principles. Since, in such a system, court decisions can only be
 

based on previously established legal principles, and since the system
 

requires these to be carrfully elaborated, normally through codification,
 

legal decisions will be both based on rules, and these will be both
 

general and derived from autonomous legal sources.
 

C. The relationship between political structure and the legal system 
-


the ty.Mes of domination and the types of law
 

Now that we have a general idea of the special features of
 

"European" law and, consequently, have learned sometbing about "European"
 

society as well, let us examine Weber's theory of the genesis of this
 

structure. Under what conditions did 'European law" arise? Why did this
 

system only develop in Europe? To answer these questions we must
 

examine Weber's political sociology. For in this part of his work,
 

Weber asserted a mutual relationship between political and legal
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structures. The European or "modern" legal system could only emerge
 

under distinct political conditions. Its existence was intimately
 

linked to the rise of the modern, bureaucratic state. Yet at the same
 

time this type of state was itself dependent on a legal system of
 

the "modern" type. 

In his political sociology Weber constructs ideal types of political
 

systems or forms of "domination." These are organized in accordance
 

with the basic claim these systems or regimes make to have their
 

commands obeyed. The classification is made by the typical conditions
 

of legitimacy, i.e. the primary justification regimes offer for their
 

power over others.
 

Weber identifies three ideal or pure forms of legitimization.
 

These are called traditional, charismatic, and legal "domination."
 

Members of a social organization will treat commands as legitimate
 

because they are issued in accordance with immutable custom, because
 

they are issued by an individual with extraordinary or exemplary
 

characteristics, or because they rest on rational, legal enactment.
 

Since legal decisions are part of the total structure of domination,
 

they, like all actions of the rulers, must be legitimated and since
 

they form part of the total pattern of domination, this legitimization
 

must be consistent with the basic claim the systew makes on men's
 

loyalties. Thus, in this ideal-typical analysis, 'law" is associated
 

with all three types of domination, and each pure type has a characteris

tic form of "Judicial process," and basis for legitimization of legal
 

decisions. Under traditional domination, decision-making is characterized 

as "empirical," and is. justified as based on immutable tradition. 
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Under charismatic domination "law" is accepted by the populace as
 

binding because it originates from the extraordinary (charismatic)
 

leader, and takes the form of case-by-case or ad hoc decision making.
 

In these two types, "law" is legitimated by something, as it
 

were, outside itself. But when "law" in a generic sense becomes
 

rational law, it becomes its own legitimating principle, and the basis
 

of all legitimate domination. This is the nature of "modern" law and 

thus 	 the "modern state." 

Weber establishes a close relationshin between the types of
 

domination and the types of "legal thought." Legal domination is based
 

on logically formal rationality and logically formal rationality can
 

exist only in the context of legal dominatfon. Moreover, he suggests
 

that as "law" (in the generic sense) has "evolved" to modern, rational
 

law, so the form of domination has evolved toward the modern state, a
 

creation and creature of this type of law.
 

This becomes clear only when we examine these two ideal types in
 

detail. First, let us look at domination. "Legal" domination is said
 

to exist when the following conditions prevaile
 

(i) 	 there are established norms of general application; 

(ii) 	there exists a belief that the body of law is a consistent
 
system of abstract rules; and that administration of law
 
consists in the application of these rules to particular
 
cases and is limited to these rules;
 

(iii) the "superior" is himself subjected to an impersonal order;
 

(iv) obedience is to the law as such and not to some other form
 
of social ordering;
 

(v) 	 obedience is owed only within rationally delimited spheres 
(jurisdiction).12 

http:jurisdiction).12
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Thus we can see that the particular concept of "law" contained
 

in the notion of logically formal rationality is included as one of
 

the essential elements of system of "lepal" domination. And, at
 

the same time, only "logically formal rationality" can maintain the
 

"consistent system of abstract rules" necessary for legal domination.
 

No other type of "legal thought" can create systematic general norms
 

and guaranty that they, and only they, will determine the outcone of
 

legal decisions.
 

In surveying the other forms of "law" or legal thought, Weber 

makes clear that they differ from the "modern, rational" type in their 

failure to generate a system of general rules. Formal irrationality

J.
 

(revelation) does not know the notion of general rules.13 Substantive
 

irrationality is case-oriented and concerned only with the equities
 

of the individual situation.1 4 Substantive rationality is in some sense
 

governed by "rules," (that is why it is "rational") but these are 

the principles of some body of thought outside the law itself (religion,
 

ethical philosophy, ideology) 15 and this type of "law" will be constantly
 

tempted to reach specific results dictated by the value premises of this
 

external set of principles which are neither general or predictable.
16
 

Since there is no cognitive system permitting observors to predict
 

when such specific results will occur, this type of law displays a
 

low order of "rationality."
 

Weber underscores the relationship between legal domination and
 

"European law" when he describes the other types of domination. Just
 

as formally rational law is necessary to create a situation under
 

which domination can be rationally legitimated, so other forms of
 

http:predictable.16
http:situation.14
http:rules.13
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legitimation discourage the rise of rational law. Traditionalism
 

"places serious obstacles in the way of formally rational regulations. J' 7
 

In traditional societies, he says, you cannot have specific, purpose

fully enacted law ("legislation"), for such a procedure would be
 

inconsistent with the ruler's claim to legitimacy. Commands will
 

only be obeyed if they can be related to unchanging, eternal principles.
 

Furthermore, the traditional ruler must base any actual regulation
 

of the economy on "utilitarian, welfare, or absolute values."1 8  This
 

is true because, while his legitimacy is based on adherence to traditional
 

principles, successful domination requires him also to maintain the
 

economic welfare of his subjects. Such a situation, Weber concludes,
 

"breaks down the formal rationality which is oriented to a technical
 

legal order."'19 Charismatic authority, too, discourages the rise of
 

modern rational law; Weber observes that bureaucratic (or legal)
 

authority "is rational in the sense of being bound to intellectually
 

analysable rules, while charismatic authority is "specifically irrational
 

in tile sense of being foreign to all rules.",2 0 

From this analysis, we can see that "modern" or "European" law 

differs from other types of "law" in several dimensions. Unlike other 

types of "law," modern law develops bodies of rules, which are applied 

through formal procedures which guarantee that the rules will he followed 

in all cases. For these reasons, modern law curbs the arbitrary action 

of the ruling groups, and is, partly as a result, hiphly predictable. 

Thus, under "modern law" the rules governing economic life are easily
 

determined; modern law reduces one element of economic uncertainty.
 

As we shall wee, the calculability of modern law is its major contribu

tion to capitalist economic activity.
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The following chart shows the relationship between law and the
 

types of political structure (domination), indicating the degree of
 

discretion the system gives to rulers and the relative degree of
 

calculability of rules governing economic life. The political structure
 

determines the type of legal order that can prevail, and thus affects
 

the economic function it can play.
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CHART II
 

Administration, Law and Economic Regulation
 

Under The Pure Types of Domination
 

DOMINATION TRADITIONAL CHARISMATIC LEGAL 

Obedience owed Individuals designated Individuals considered Fnacted Rules 
to under traditional to be extraordinary formulated in 

practices and endowed with ex- accord with rational 
ceptional powers criteria 

"Law" legiti- Oriin in tradition Oriin from charis- Origin in rational 

mated by its All law is considered matic leader enactment 
to be part of pre- All law is declared A.ll law is consciously 
viously existing by the "leader" and 1made" through logical 
norms regarded as divine techniques by an au

judgment or revela- thority which itself 
tion is established by law 

and which acts in 
accordance with legal

.rules. 
n1ature of the "Empirical'/Traditional Case Oriented/Reva- General/Rational 
Judicial Pro- Decision making on lutorv Cases decided by 
cess/form of a case by case basis Formally concrete formal rules and 
Justification considering esta- case by case judg- abstract principles 
of decisions blished precedent ments justified as and justified by the 

revelation the rationality of 
the decision making 
process 

Structure of Patrimonial No Structured Bureacratic 
Administration Staff recruited Administration highly structural 

through traditional Ad hoc selection of administration by 
ties - tasks allo- staff on charismatic professionals in 
cated by discretion qualifications, with hierarchic system 
of master undifferentiated with rationally de

tasks limited jurisdiction 

Degree of Discre- HIGH HIGH LOW 
tion of "Ruler" 

Calculability of LOW LOW HIGH 
Rules governing 
economic life 
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D. The Rise of "Legalism"
 

What emerges from this complex system is the picture of the
 

growth of a certain kind of society. In this society, the primary
 

source of normative ordering is a logically consistent set of rules
 

constructed in a specialized fashiong. These rules are created using
 

highly specialized forms of thought which allow the construction of
 

an intellectual system which can be applied only be trained profes

sionals. While the values reflected in this set of norms have their
 

source outside the specialized profession, they only become
 

reflected in rules to the extent that they are incorporated in the
 

intellectual system constructed by the professionals. And only legal
 

rules so constructed are employed in the resolution of disputes between
 

members of the society. All behavior not so regulated is formally
 

free.
 

If this system is to function, there must be a clear differentiation
 

of law from other sources of normative ordering. And ultimately, it
 

requires that law supercedes other systems that might have a grip on
 

men's loyalties. Law must become both autonomous and supreme.
 

Law must become separate from power and religion because other

wise it cannot reach its goal of formulating and maintaining unambiguous, 

general rules. Weber constantly stressed that "power has its reasons 

that reason cannot understand," i.e. that rulers will constantly be 

tempted to sacrifice universal principles for particular, expedient 
21
 

goals. In the language of American constitutional theory, power
 

wielders will be "result-oriented." Vhere law is mixed with religion,
 

similarly, pressures will energe to sacrifice generality for concrete
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ethical ends.
22
 

But it is not enough for law to become separate from other
 

sources of social control. It is not enough that rules exist in some
 

abstract sense; thus they must come to control all social life, and
 

law must supercede other forms of normative order.2 3 Otherwise, legal
 

rules will have limited social impact.
 

Autonomy entails a differentiated legal structure. Unique
 

skills, roles, modes of thought are necessary if a society is to
 

create and maintain universal rules. A highly specialized profession
 

must exist to nurture and maintain these qualities. Since unique
 

modes of thought are an essential element of the social structure of
 

modern law, highly specialized training must exist.
24
 

We shall call this model "legalism,",to suggest a society dominated
 

by an autonomous rule system. In this model rules are obeyed because
 

they are believed to be rationally enacted. Given the high degree of
 

differentiation of legal machinery, and the decline of other forms
 

of social control, men in this lawyer's "utopia" live in a highly
 

calculable universe. They know, or can learn, what their rights and
 

duties are, for they can predict with a high degree of certainty when
 

coercion will be employed.
 

Unique conditions in European history, Weber.argued, led to the
 

emergence of legalism. Religious, political, economic, and legal
 

factors contributed to this development. In the West, religious and
 

secular law were separated, thus allowing a divorce of legal and ethical
 

norms. At the same time, the bureaucratization of the Catholic Church,
 

and its Roman law heritape, led Canon Law to become significantly
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more rational than most theocratic legal orders. And European kings,
 

in their struggles for power with other groups in the polity, found
 

it necessary to create bureaucratic staffs and to enter into alliance
 

with rising bourgeois interests. To further their own self interest,
 

the administrative staff and the merchant groups both demanded more
 

rational and calculable legal systems, demands which patrimonial rulers
 

found difficult to refuse, even though the result was in some way a
 

limitation of their powers. Finally, autonomous developments in legal
 

life provided an element essential to realization of this thrust toward
 

"legal rationality." The universities of continental Europe had
 

developed a systematic study of Roman law, employing highly abstract,
 

logical techniques. The existence of a group of legal "notables,"
 

trained in these methods of legal analysis, made possible the codifica

tion and rationalization of the law which was demanded by the various
 

political and economic groups. A viable, rational, legal techhique,
 

merged with strong political and economic needs gave birth to "modern
 

legal rationality." These developments, in turn, strengthened the
 

modern bureacratic state, which lays its claim to obedience on the
 

ground that it can and does create and maintain a system of rational
 

rules. Rational law and legal domination developed in a symbiotic
 

relationship.
 

(IV) 	Legalism and Capitalism: A Reconstruction of Weber's Theory 

of Law in Economic Life 

We now have most of the elements needed to understand 1'eber's 

theory of the relationship between the rise of "modern law" and 
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capitalism. We have examined his legal sociology, which identifies
 

distinctive types of legal systems, and his political sociology,
 

which shows that the structure of power determines to some degree the
 

type of legal order that can exist. We have seen why Weber thought
 

legalism developed in Europe. Now we must turn to the economic
 

sociology, in which the dynamics of the market are developed. This
 

analysis will show us why capitalism and legalism are intimately
 

related.
 

In his economic sociology, Weber stressed the Importance of two
 

aspects of "law" for capitalist development. These were:
 

(i) its relative degree of calculability, and
 

(ii) 	 its capacity to develop substantive provisions, principally 
those relating to freedom of contract, which were necessary 
to the functioning of the market system. 

Of these, the former was the most important. Weber asserted 

thdt capitalism required a highly calculable normative order. His 

survey of types of law indicated that only "modern, rational" law or
 

logically formal rationality, could provide the necessary calculability.
 

Legalism supported the development of capitalism-by providing a stable
 

and predictable atmosphere; capitalism encouraged legalism because the
 

bourgeoisie were aware of their own need for this type of governmental
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structure.
 

Legalism is the only way to provide the degree of certainty
 

necessary for the operation of the capitalist system. Weber states that
 

capitalism "could not continue if its control of resources were not
 

upheld by the legal compulsion of the state; if its formally "legal"
 

rights were not upheld by the threat of force." 26 And he further
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specified that: "the rationalization and systematization of the law
 

in general and...the increasing calculability of the functioning of
 

the legal process in particular, constituted one of the most important
 

conditions for the existence of capitalistic enterprise, which cannot
 

do without legal security."
27
 

Weber never worked in detail a model of capitalist production
 

which might explain why legal calculability was so important to
 

capitalist .development. Elsewhere I have developed such a model, 2 8
 

and I believe that underlying Weber's repeated stress on legal calcula

bility lies a vision similar to this latter day ideal-type.
 

The essence of the model is the conflict of egoistic wills which
 

is an inherent part of competitive capitalism. In pure, market capitalism
 

of the type idealized in micro-economics texts, each participant is
 

driven to further his own interests at the expense of all other partici

pants in the market. Theoretically, the profit motive is insatiable,
 

and is unconstrained by any ethical or moral force. Thus each actor
 

is unconcerned with the ramifications of his actions on the economic
 

well-being of others.
 

At the same time, however, economic actors in this system are
 

necessarily interdependent. No market participant can achieve his
 

goals unless he secures power over the actions of others. It does
 

little good, for example, for the owner of a textile plant to act
 

egoistically to further his interests if at the same time he can't
 

be sure that other actors will supply him the necessary inputs for
 

production and consume his product. If suppliers don't provide promised
 

raw materials, if workers won't work, if customers fail to pay for
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goods delivered, all 'the ruthless, rational self-interest in the world
 

won't help the textile producer in his striving for profits.
 

Now if all the other actors were nice, cooperative fellows, our
 

textile manufacturer might not have to worry. They would play their
 

roles in the scheme and he would come out alright. But this may not
 

always happen because they are, by hypothesis, as selfish as he is.
 

Thus, they, like him, will do whatever leads to the highest profit; if
 

this means failing to perform some agreement, so be it. And since we
 

can assume 
that there will frequently be opportunities for them to
 

better themselves at the expense of providing him with some service or
 

product necessary to the success of his enterprise, our hypothetical
 

businessman lives in a world of radical uncertainty.
 

Yet as Weber constantly stressed, uncertainty of this type is
 

seriously prejudicial to the smooth functioning of the modern economy.
 

How can the capitalist economic actor in a world of similar selfish,
 

profit-seekers reduce the uncertainty that threatens to rob the
 

capitalist system of its otherwise great productive power? What, this
 

is, permits the economic actor to predict with relative certainty
 

how other actors will behave over time? What controls the tendency
 

toward instability?
 

In order to answer these questions, Weber moves to the level
 

of sociological analysis. The problem of the conflict between the
 

self interest of individuals and social stability - what Parsons
 

29
 calls "the Hobbsian problem of order -_ is one of the fundamental
 

problems of sociology, and, to deal with it, Weber constructed his
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basic schemes of social action.30 Weber recognized that predictable
 

uniformities of social action can be "guaranteed" in various ways,
 

and that these methods of social control all may influence economic
 

activities. Actors may internalize normative standards, thus ful

filling social expectations "voluntarily" as it were. Or they may be
 

subjected to some form of "external effect" if they deviate from
 

expectations. These "external" guarantees may derive from some informal
 

sanctioning system, or may involve organized coercion. "Law" is one
 

form of organized coercion. All types of control may be involved in
 

guaranteeing stable power over economic resources; factual control of
 

this type, Weber observes may be due to custom, to the play of interests,
 

to law.31
 or convention or 


As I have indicated, however, Weber believed that the organized
 

coercion of law was necessary in modern, capitalist economies. While
 

internalization and conventional sanctions may be able to eliminate or
 

resolve most conflict in simpler societies, it is incapable of serving
 

this function in a way that satisfies the needs of the modern exchange
 

economy. For this function, "law" in the sense of organized coercion
 

was necessary. Weber stated: "...though it is not necessarily true
 

of every economic system, certainly the modern economic order under
 

modern conditions could not continue if its control of resources were
 

not upheld by the legal compulsion of the state; that is if its formally
 

legal riphts were not upheld by the threat of force." 32
 

W.hy is coercion necessary in a market system" And why must this
 

coercion take lepal form? Finally, when we speak of lepal coercion,
 

do we mean state power, regardless of how it is exercised, or do we
 

http:action.30


27
 

mean power governed by rules, or legalism?
 

Weber gives us no clearcut answer to these questions. The
 

discussion suggests answers but the issues are not fully developed.
 

And the most crucial question, the interrelationship between the need
 

for coercion and the model of legalism, is barely discussed at all.
 

However, I think the answers to the questions can be given which fit
 

coherently with other aspects of the analysis.
 

"Coercion" is necessary because of the egoistic conflict I have
 

identified above. While Weber never clearly identifies this conflict,
 

he himself was aware of it. Some principle of behavior other than
 

short term self-interest is necessary for a market system. Tradition
 

cannot function to constrain egotistic behavior because the market
 

destroys the social and cultural bases of tradition. Similarly, the
 

emerging market economy erodes the social groupings which could serve
 

as the foci for enforcement of conventional standards. Indeed, the
 

fact that the type of conflict I have described comes into existence
 

measures the dccline of tradition and custom. Only law is left to
 

fill the normative vacuum; legal coercion is essential because no
 

other form is available.
 

A second reason why the necessary coercion must be legal is
 

tied to the pace of economic activity and the type _f rationalistic
 

calculation characteristic of the market economy. It is not enough
 

for the capitalist to have a general idea that someone else will
 

more likely than not deliver more or less the performance agreed on
 

or about the time stipulated. lie must know exactly what and when, 

and he must be highly certain that the precise performance will be 
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forthcoming. lie wants to be able to predict with certainty that the
 

other units will perform. But given the potential conflict between
 

their self-interests and their obligations, he also wants to predict
 

with certainty that coercion will be applied to the recalcitrant.
 

The predictability of performance is intimately linked to the certainty
 

that coercive instruments can be invoked in the event of non-performance.
 

In this context, we can see why a calculable legal system offers
 

the most reliable way to combine coercion and predictability. Here
 

the model of legalism and the model of capitalist dynamics merge. A
 

system of government through rules seems inherently more predictable
 

than any other method for structuring coercion. "Convention" is in

herently too diffuse, and like custom, was historically unavailable
 

given the market-driven -erosion of the groups and structures necessary
 

for effective constraint of egoism. Like Balzac, Weber sa4 how the
 

decline of family, guild, Church, etc. unleashed unbridled egoism.
 

Pure power, on the other hand, is "available" in the sense that the
 

state is increasingly armed with coercive instruments. But untrammeled
 

power is unpredictable; wielders of power, unconstrained by rules,
 

will rot tend to act in stable and predictable ways. Legalism offers
 

the optimum combination of coercion and predictability.
 

Here we see clearly the significance of legal autonomy. Autonomy
 

is intimately linked to the problem of predictability. The autonomous
 

legal system in a "legalistic" society is an institutional complex
 

organized to apply coercion only in accordance with general rules
 

through logical or purely cognitive processes. To the extent that it
 

truly functions in the purely logical and thus mechanical manner
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Weber presented, its results will be highly predictable. If it constantly
 

is subject to interference by forces which seek to apply coercion
 

for purposes inconsistent with the rules, it loses its predictable
 

quality. Thus Weber observes that authoritarian rulers (and democratic
 

despots) may refuse to be bound by formal rules since:
 

They are all confronted by the inevitable conflict between an
 
abstract formalism of legal certainty and theit desire to realize
 
substantive goals. Juridical formalism enables the legal system
 
to operate like a technically rational machine. Thus it guarantees
 
to individuals and groups within the system a relative maximum
 
of freedom, and greatly increases for them the possibility of
 
predicting the legal consequences of their actions.33
 

Of course, the idea of legal autonomy is a much more complex one
 

than this simplified model suggests. In Weber's work the emergence
 

of the autonomous legal order is correlated with other, important
 

phenomena. An autonomous legal order is essential if certain norms of
 

a certain type were to emerge. Neither theocratic nor patrimonial rulers
 

would allow the development of the substantive norms of economic
 

autonomy contained in the idea of freedom of contract. Only an independent
 

structure of normative order could guaranty these, and only a universal
 

and supreme structure could guaranty that these norms would be adhered
 

to. Thus the legal system must be autonomous of other sources of norma

tive order on the one hand, and of pure power on the other, and
 

simultaneously control the adverse effects of both for capitalism. 

At least some areas of social life Pmubt be freed of the bonds of 

kinship, religion, and other foci of "traditional" authority and, at 

the same time, insulated from the arbitrary action of the state.
 

This required that the state, as legal order, be strengthened, so that
 

it superceded other sources of social control, and at the same time
 

http:actions.33


30
 

be limited so that it did not trench on areas of economic action.
 

Contained in the idea of an autonomous legal order are fundamental
 

paradoxes of the nineteenth century idea of the liberal state.
34
 

(V) 	A Deviant Case and the Problems of Historical Verification -


Legalism and Capitalism in England
 

Weber's ideal-typical analysis of economy, polity and law told
 

him that law contributed to capitalism in large measure because of its
 

calculability. Moreover, he stressed that only logically formal
 

rationality - the autonomous legal system with universal and general
 

rules - could guarantee the needed legal certainty. When he tried to
 

verify this historically, the record did not completely support his
 

analysis. This led him to qualify but never really abandon his basic
 

thesis.
 

In his attempts to struggle with the historical record, Weber
 

points repeatedly to aspects of legal life that were both important
 

for capitalist development, and inconsistent with a high degree of
 

logical formalism. For example, at one point, he explicitly recognizes
 

that there is a potential conflict between legal rationalism of the
 

logically formal type and a legal system's creative capacity to generate
 

the new substantive concepts and institutions required by changing
 

economic situations 5 He also noted how legal autonomy can frustrate
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economic expectations. But these insights, which might have caused
 

a more fundamental reappraisal of the model, did not affect his tendency
 

constantly to stress the importance of legal calculab-lity, and the
 

identification of calculability with logical formalism.
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Since we are iiterested in his methods as much as in his theory, 

it is useful to examine the "deviant case" that troubled him especially
 

in this regard. This was the problem of English development. Nowhere 

in his sociology of law is the struggle between concept and history, 

between theory and fact, more apparent than in his attempts to deal
 

with the relationship between the English legal system and capitalist
 

development in England. Ile returned to this issue several times.
 

In his somewhat ambiguous and contradictory discussion of this issue 

we see Weber the historian battling with Weber the sociological theorist. 

As Weber analyzed the relationships between law and economy in 

English history, this nation's growth presented two major problems 
I. 

for his theories. On the one hand, England seemed to lack the cal

culable, logically formal, legal system that he frequently identified
 

as necessary for initial capitalist development. On the other hand,
 

the emergence of capitalism in England did not appear to have had any
 

appreciable effect on the "rationalization" of English law.
37
 

From his perspective, the English legal system presented a stark 

contrast to the continental systems. "The degree of legal rationality 

is essentially lower than, and of a type different from, that of 

continental Europe." 3 8 In its "fundamental formal features" the English 

system differs from the judicial formalism of the Continental system" 

as much as is possible within a secular system of justice."39 Neverthe

less, capitalism had first emerged in England, and England was uTi

doubtedly a formidable capitalist regime.
4 0
 

These findings presented several logical possibilities. First,
 

they could refute the notion of any systematic relationship between
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law and economy. Secondly, they might suggest that the ideal type
 

of logically formal rationality did not focus on the truly important
 

features of legal life in economic development. Thirdly, they might
 

indicate that England was in some way an exception to an otherwise
 

historically valid set of generalizations. In his discussion of the
 

"England problem," Weber adopted all three of these mutually inconsistent
 

positions.
 

In a series of brief and contradictory passages, Weber suggests
 

all of the following: 

(i) the Erglish legal system offered a low degree of calculability
 
but assisted capitalism by denying justice to the lower
 
classes:41
 

(ii) 	England was unique in that it achieved capitalism "not
 
because but rather in spite of its judicial system." The
 
conditions allowing this, however, did not prevail anywhere
 
else;42
 

(iii) the English legal system, while far from the model of logically
 
formal rationality, was sufficiently calculable to support
 
capitalism since judges were favorable to capitalists and
 
adhered to precedent.43
 

If these contrasting positions indicate that Weber had no clear
 

image of English history in mind, they also reflect his concern with 

the issue of legal calculability and his tendency to equate this with
 

one mode of legal "thought," which clearly was not well developed 

in England. His constant temptation was to maintain the key importance 

of calculability, and deal with England either as an exception to 

the theory that legal calculability and capitalism are related, or 

as an exception to the idea that logically formal rationality and 

calculability necessarily go together. Althouph clearly aware of 

other possible economically relevant dimensions of English legal life 
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class control, substantive rules, etc. - he returned time and again
 

to the feature that his underlying model told him was crucial. His
 

last statement on the issue adopted the third position, thus saving
 

the importance of calculability while sacrificing the centrality of
 

logical formal rationality with its stress on logical techniques as
 

means to guarantee autonomy. But this position is basically consistent
 

with the overall analysis, since a system controlled by capitalists
 

will presumptively be quite predictable, at least from their point
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of view. Since Weber thought such capitalist control was rarely
 

possible, he did not see the English situation as a threat to the basic
 

model. Moreover, the English judiciary was to a significant deRree
 

independent of the state, so that autonomy in this sense remains part
 

of the model. Because of this latter aspect of English legal life, some
 

observors have argued that England did develop a timely "modern" legal
 

system before the rise of capitalism, and that the major flaw in Weber's
 

analysis was the false distinction he drew between English and Continen

45
 
tal law.


(VI) Legalism and the Legitimation of Class Domination
 

Up to this point, "capitalism" has been presented as a vague 

abstraction. While Weber thought that capitalism was in some ways the 

most "rational" possible economic system, he was no apologist for it. 

lie could be scathingly critical of the moral effects of this system. 

These criticisms can be seen in several points; they emerge clearly 

in another part of the sociology of law where Weber takes up an issue 

raised by Marx - the role of legalism in legitimating capitalist domination. 
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Legalism served more than purely economic functions under capitalism.
 

Weber shows how the idea of an autonomous legal system dispensing
 

formal justice legitimates the political structure of capitalist
 

society.
 

Legalism legitimates the domination of workers by capitalists.
 

The relationships between law, the state, and the market are complex.
 

Legalism, while seeming to constrain the state, really strengthened
 

it, and while the system guaranteed formal equality, it also legitimated
 

class domination. Legalism strengthens the state by apparently
 

constraining it, for the commitment to a system of rules increases the
 

legitimacy of the modern state and thus its authority or effective
 

power. And as the liberal state grows stronger, it reduces the hold 

of other forces on the development of the market. This strengthens 

the position of those who control property, since market organization 

increases the effective power of those individuals and organizations 

that control economic resources. "By virtue of the principle of formal 

legal equality...the propertied classes obtain a sort of factual 

autonomy," Weber observes.
46 

*The political effects of legalism stem from the fundamental
 

antinony between formal and material criteria of Justice, and the
 

negative aspects of purely formal administration of justice under
 

"modern" conditions. Formal justice is advantageous to those with
 

economic power; not only is it calculable but, by stressing formal as
 

opposed to substantive criteria for decision-making, it discourages
 

the use of the law as an instrument of social justice. In a passage
 

reminiscent of Anatole. France's famous quip that the law forbids both
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rich and poor area to sleep under the bridges of Paris, Weber observes:
 

Formal justice guarantees the maximum freedom for the interested
 
parties to represent their formal legal interests. But because
 
of the unequal distribution of economic power, which the system
 
of formal justice legalizes, this very freedom must time and
 
again produce consequences which are contrary to religious ethics
 
or political expediency. (emphasis added)47
 

Formal justice not only is repugnant to authoritarian powers
 

and arbitrary rulers; it also is opposed to democratic interests.
 

Formal justice, necessarily abstract, cannot consider the ethical
 

issues raised by such interests; it necessarily infringes upon the
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ideals of substantive justice. Thus certain democratic values and
 

types of social justice could only be achieved at the cost of sacrificing
 

strict legalism.49 Ile also pointed out that formal legalism could
 

stultify legal creativity, and that legal autonomy could lead to
 

results opposed both to popular ani capitalist values.
 

(VII) 	 Weber's Methodology and Perspective. 

As the foregoing has made clear that Weber approached the problem 

of law in society and economy from a perspective that was holistic,
 

historical, and comparative. The basic structure identified key features
 

of society and economy and indicated how law is related to these
 

distinct yet interrelated spheres of social life. The ideal-types of 

law, economy, and polity gave him tools by which he could make sense of 

the historical record; "law" was seen as the resultant of the inter

action of many forces, and at the same time an autonomous structure 

which contributed independently to the shape of society.
 

Weber not only used these methods to show how legalism developed
 

in Europe: he also employed them to analyze why the form and substance
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of modern law did not emerge in other great civilizations. An example
 

of this, which vividly illustrates perspective and method, can be
 

seen in his discussion of why the Chinese legal system failed to develop
 

true freedom of contract and the concept of the corporation -- two
 

related and essential elements of modern law.
 

Weber believed that the legal concept of the corporation had made
 

an important contribution to capitalist development in Europe. Compara

tive analysis showed that this concept had not emerged in China, and
 

that this fact had consequences for Chinese economic development. lie
 

then set about to explain why China had never developed the corporate
 

concept.
 

The explanation lay in the interrelationship of several factors.
 

First was political organization. While the political systems of Rome
 

and medieval Europe had encouraged the rise of autonomous "corporations,"
 

the Chinese patrimonial state discouraged all such association. Secondly,
 

Chinese social structure militated against the rise of attonomous
 

legal entities, and thus of the treatment of groups as legal "persons."
 

Unlike Europe, Chinese society ias rigidly organizea on a kinship basis.
 

Weber had observed that kinship organization discourages the resolution
 

of disputes through law, that is, through bodies of rules enforced
 

by autonomous decision makers. The decline of kinship organization
 

had been an important factor in the rise of forms of contractual
 

organization in Europe; the continued strength.of these groups in China
 

discouraged both the rise of specifically contractual forms of relation

ships. Accordingly, more complex corporation notions, that a groun
 

is an entity that can enter into legal relationships separate from
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those of the individualr that comprise it, as well as the ideas of
 

limited liability, failed to rise in China. Purely economic
 

factors contributed to this development for, as a result of prevailing
 

economic attitudes and organization, there were no strong forces in
 

China pressing for some form of legally recognized corporate form. But 

this was only significant in light of other factors; Chinese legal 

development - or rather the lack of it - could not be attributed to 

any one factor, but had to be seen as the result of the interaction 

of all these separate features of the society.50 

The same approach was taken to the study of corporate law in 

Europe. No simple feature of European society explained why European 

law "solved" the crucial problem of developing a concept of juristic 

personality - political, social, and economic factors, as well as
 

autonomous developments within the law itself - were all seen as
 

contributing to this crucial, and uniquely Western "breakthrough." 

(VIII) Conclusion
 

My restatement of Weber has necessarily been condensed and abstract.
 

I have been unable to present all the complexity of the argument, and
 

have condensed or eliminated the historical analysis by which Weber
 

showed how legalism emerged in Europe, and the comparative research
 

through which he tried to show why other major civilizations failed
 

to develop legalism.
 

Yet I hope I have suggested that historical and comparative
 

analysis were central to Weber's discussion. As I indicated at the
 

beginning of the essay, Weber's principal task was historical. As
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Bendix has put it, he saw sociological concepts as "Clio's handmaiden," 

as a tool by which we conduct historical and comparative research.
 

Ideal types and theories of the sort I have set forth here are devices
 

by which we examine specific historical events. They are, additionally,
 

necassarily limited in their utility to 
the problems the researcher
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is addressing.
 

If we bear in mind this fundamental tenet of the Weberian analysis 

we will be in a better position to evaluate his work and its contribution
 

to current research. We will, that is, learn how to use Weber without 

abusing him. 

Theie is no doubt that a fuller understanding of Weberian theory 

will help us continue the task he himself was engaged in -- the analysis 

of the role of law in the rise of capitalism. As m7 discussion of the 

"deviant case" of England suggests, that task is far from completed. 

Undoubtedly, the Weberian typologies of law, domination, and capitalism 

will help us in further unravelling these issues of European and English 

social and leg.l history. 

Ehen we turn to the contemporary world, however, we must be more 

cautious. The conditions of contemporary development or modernization 

differ substantially from those prevailing in the period which Weber 

studied. Many of the elements of his typologies are not found in con

temporary developing states. For example, the model of capitalist 

dynamics -- on which the whole structure depends - is linked to a 

competitive market of actors of relatively equal eranomic power. Such 

conditions are the exception, not the rule, in the Third Vorld. 

Similarly, the model of the state and its economic role is closely 
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related to nineteenth century laissez-faire ideas. Once again, we
 

must be cautious in approaching contemporary problems in terms Weber
 

fouid appropriate for historical research.
 

Finally, we must realize that even for eber and the period he
..

examined, these ideal types were only that. They were intellectual 

constructs to be employed for heuristic purposes. None of these 

"pure" types can be found in the real world; no legal system is purely 

"logical, formal and rational," no state rests its legitimacy purely
 

on the rationality of its legal enactments. History constantly escapes
 

from the neat boxes that theoty wants to trap it in. 

But as we continue Weber's historical studies, and as we probe
 

the relevance of law to contemporary processes of development, we will
 

be able to take much from Weber. First, we will want to continue the 

typological approach, even if we must develop new typologies. Secondly,
 

we must recognize that we can only understand the relevance of "law" 

in any society by careful analysis of the interrelationships between the 

many spheres and structures in society. Webir's unique contribution 

was to analyze law as one of the interrelated aspects of society seen 

as a i4hole. This perspective, which respects at the same time the 

autonomy and the interrelatedness of legal life in society, is his 

most lasting contribution to the sociology of law, and to the study of 

"law and development." 
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