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INTRODUCT ION 

A theory of social control seeks to understand pat­

terns of social control and their relation to other aspects 

of social organization. Little theory of this type can be 

found in social science, although over the years occasional,
 

self-conscious efforts in this direction have been made in
 

sociology and socia3 anthropology. Sociological thought
 

about sccial control has been too broad for some purposes,
 

too narrow for others. The subject matter has been defined
 

as the conditions for social order--a subject matter some
 

would give to sociology as a whole--while the detailed study
 

of social control has centered on how official reactions to
 
2 

deviant behavior affect individual motivation. Focussing
 

thus upon the relationship between control and individual
 

adaptation, sociology has neglected the character and integ­

rity of social control as a natural system.3 In the anthro­

pological work on social control more emphasis has been placed
 

upon systems of social control and dispute settlement than
 

upon the iiifluence of these systems at the level of indivi­

dual motivation. Unfortunately, however, anthropologists
 

stress concrete description and have shown little interest in
 

the development of general theory.
4
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The sociology of law is in the long term preliminary tc 

a general theory of social control. Theoretical tools for un­

derstanding social control systems of all kinds will undoubted­

ly be fashioned in the study of law. Although its social charac­

teristics are highly complicated, writ large in law are proper­

ties and processes that inhere in all systems of social control
 

but thai escape our notice in systems lacking the scale, form­

alization, and intrusiveness of law.
 

Law may be defined, very simply, as governmental social
 

5
control. In this essay I discuss a single dimension of legal
 

systems: the mobilization of law,6 the process by which a legal
 

7
system acquires its cases. The day-by-day entrance of cases
 

into any.legal system cannot be taken for granted. Cases of
 

alleged illegality and disputes do not move automatically to
 

legal agencies for disposition or settlement. Without mobiliza­

tion of the law, a legal control system lies out of touch with 

the human problems it is designed to oversee. Mobilization is
 

the link between the law and the people served or controlled 

by' the law. 

The literature of jurisprudence shows little interest in 

the problem of mobilization, although here and there an excep­

tion is encountered. A century ago, for instance, Jhering ap­

pealed to the citizenry to call the law to action in every case 

of infringement of their legal rights. He argued that without 

continual mobilization the law would lose its deterrent power 

and claimed that legal mobilization is the moral obligation of 

http:control.In
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every citizen whose rights are offended.8 Roscoe Pound, too,
 

warned that the effective power of the law requires a citizenry
 

ready and willing to activate the'legal process. 9 Pound's point
 

is occasionally repeated by contemporary legal critics and
 

scholars, 10 but the problem of mobilization more often is ig­

nored.
 

Likewise, legal sociology rarely deals with the problem of 

mobilization. Usually the study of law as a social control sys­

tem concerns the process of legal prescription or policy-making,
 

such as legislation, or of legal disposition or dispute settle­

ment, such as we see in judicial decision-making or police en­

counters. Legal mobilization mediates between the prescriptions 

of law and the disposition of cases, between rules and their ap­

plication. 
Although the usual focus of legal sociology is either
 

rules or their application, a few theoretical references to the 

problem of mobilizati6n can be found. Also, there is a valu­

able body of empirical research relevant to a theory of mobiliza­

tion, revolving primarily around the questions of when and why
 

people go to the law to solve their problems.12
 

In the present discussion I slight the social conditions
 

under which the law is mobilized. My concern is how the law 

is set into motion. I try to show that whether or not the state 

selects the legal cases it handles makes a critical difference 

in the character of law as a social control system. I examine 

the organization of legal mobilization as it relates to other as­

pects of legal control, including a) legal intelligence, b) the 

http:problems.12
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availability of law, c) the organization of discretion, and
 

d) legal change. In so doing, I show how mobilization systems
 

influence diverse aspects of legal life, such as the kinds of
 

cases a legal system handles, the accessibility of the popula­

tion to the law, the degree of particularism in law enforce­

ment, and the responsiveness of the law to moral change in the
 

citizenry.
 

THE STRUCTURE OF LEGAL MOBILIZATION
 

A case can enter a legal system from two possible direc­

tions. A citizen may set the legal process in motion by bring­

ing a complaint; or the state may initiate a complaint upon its
 

own authority, with no participation of a citizen complainant.
 

In the first sequence a legal agency reacts to a citizen, so we
 

refer to it as a reactive mobilization process. In the second
 

sequence, where a legal official acts with no prompting from a
 

citizen, we may speak of a proactive mobilization process.13
 

Across societies, history,.and substantive areas of law
 

there is enormous variability in how the law is mobilized, whe­

ther by means of citizens, the state, or both. Some legal pro­

cesses are organized to allow the government to take action on
 

its own; in others no such route is provided. In the United
 

States, for example, the government has no responsibility for
 

mobilizing what is traditionally called "private law," such as
 

http:process.13
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contract law, torts, and property law. 
There are no government
 

organizations or officers empowered to bring a private-law case
 

on behalf of a private citizen. There are only the courts,
 

where citizens, assisted by attorneys, can make their own claims
 

on their own behalf.14 American public law presents an entirely 

different appearance. 
Here the government is authorized to ini­

tiate cases independently of the grievances of private citizens. 1 5 

The major examples are criminal law and the regulatory laws es­

tablishing and enforced by federal and local government agencies
 

such as the Federal Trade Commission, the Internal Revenue Ser­

vice, city health departments, and local licensing agencies. 
 The
 

government is organizationally as well as 
legally equipped to ini­

tiate public law cases since there is 
a network of government
 

agencies that routinely carry out investigations concerned with
 

detecting illegality. 
Most visible are the federal, state,
 

county and city police forces, but numerous government agencies
 

outside the operational jurisdiction of the police are also en­

gaged in proactive enforcement of public law. 
 In the Soviet
 

Union, owing in good part to the office of procurator, consider­

ably more state-initiated legal cases arise than in the United
 

States. 
The Soviet procuracy is the prosecuting arm in crimi­

nal cases but it also watches over all civil proceedings and may
 

initiate or enter any lawsuit at any stage on either side of the
 

dispute,1 6 In earlier historical periods, the proactive capacity 

of the state in the American system was considerably less than it 

http:behalf.14
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is now, but never was the American government so passive in the
 

mobilization of law as was, for example, the government of repub­

lican Rome, to cite an extreme case where proactive enforcement
 

was almost wholly absent. 1 7
 

But legal agencies with the capacity to initiate cases do
 

not necessarily use that capacity to its limits, if they use it
 

at all. For instance, in legal theory and in the popular mind,
 

American criminal justice is a process in which the government 

is highly aggressive in ferreting out illegality and bringing
 

actions in court, but in fact the criminal'justice system resem­

bles a private-law system far more than is generally recognized.
 

The typical criminal case comes to the attention of the authori­

ties not on account of police initiative but through the initia­

tive of a private citizen acting in the role of complainant.1 8
 

In the uniformed patrol force of 
a large police department, where
 

the heaviest part of the police workload is carried, the vast 

majority of citizen contacts arise at the instigation of citi­

zens who mobilize the police.1 9 The police do initiate most
 

cases of vice and narcotics enforcement and are very aggressive
 

in traffic and crowd control. These patterns disproportionately
 

influence the police image in the community, but, again, they are
 

exceptional. Recent studies of other public-law systems, such as
 

antidiscrimination commissions and housing-code enforcement agen­

cies, reveal a similar dependence upon citizen complainants for 

20 their influx of cases.
 

http:police.19
http:complainant.18
http:absent.17


7
 

Like any analytic distinction, the reactive-proactive dis­

tinction encounters occasional difficulties when it confronts
 

the empirical world. One marginal situation, for example, is
 

when legal cases are brought to court by paid citizen informers.
 

In England the use of common informers who make money from the
 

misdeeds of their fellow citizens has a long history. These in­

formers were a primary source of cases 
in some areas of English
 

law--notably economic regulation--in the 16th and 17th Centuries. 21
 

Informers also were frequently put to use in the early American
 

legal process. 22 They are still widely employed by the police
 

in narcotics work, vice enforcement, and political surveillance.
 

The Internal Revenue Service offers financial incentives to in­

formers against tax evaders. As an actor in the legal control
 

process, the informer mixes the roles of citizen complainant and
 

public official. Another marginal pattern is voluntary surrender
 

and confession by a law-violator. In most areas of early Chinese
 

law a citizen was rewarded with complete immunity if he confessed
 

to an offense before it had been detected.23 Voluntary confession
 

still holds an important place in Chinese legal practice, and it
 

is by no means unknown or unrewarded in Western legal systems.
 

I move now to several aspects of law for which the struc-­

ture of legal mobilization carries significant implications, each
 

being an important topic in its own right in the study of legal
 

control. The first is legal intelligence.
 

http:detected.23
http:process.22
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LEGAL INTELLIGENCE
 

By legal intelligence I mean the knowledge that a legal
 

system has about law violations in its jurisdiction. How the
 

mobilization of law is organized has profound consequences for
 

the discovery of illegality. A reactive system lodges the re­

sponsibility for detection of violations in citizens, thereby
 

blinding the control process to whatever law violations citi­

zens are unable to see, fail to notice, or choose to ignore.
 

Thus, private law systems, such as the law,of contracts or torts,
 

remain ignorant of that vast number of breaches of law about
 

which the citizenry is silent.24 On the other hand, a citizen­

based system of legal intelligence receives much information
 

about legal cases that would otherwise elude its attention.
 

From a sociological standpoint, there is no "proper" or even
 

"effective" system of legal intelligence. The adequacy of any
 

aspect of legal control is not a scientific question.2 5
 

Access to Cases. The proactive strategy of mobilization
 

often appears in legal systems where a reactive strategy would
 

fail to uncover illegality of a particular kind. A reactive
 

strategy would be almost useless in traffic control and imprac­

ticable in vice or "morals" control. Frequently those few among
 

the citizens who would make vice complaints do not have access
 

to the violative situations, so they cannot inform the police,
 

and most of those with access do not complain. Detection and
 

http:question.25
http:silent.24
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enforcement in these cases require a government-initiated mo­

bilization system. Apart from crimes under the authority of
 

the police, numerous forms of illegality, such as income tax 

evasion and violations of health and safety standards by busi­

nesses, are unlikely to be known or recognized by ordinary
 

citizens; enforcement in these cases necessitates a system of
 

inspection carried out by government agencies. To facilitate
 

its enforcement program the government may, for instance, re­

quire self-reports from citizens and organizations, as ...s seen
 

in tax enforcement, antidiscrimination surveys, and price and
 

wage control. Registration and licensing systems similarly
 

assist the government in learning about the population and its
 

activities. Totalitarian regimes employ self-report systems
 

extensively. It might be added that the more differentiated a
 

society becomes, the "more illegality tends to arise in spe­

cialized domains of social life where the offenders are encap­

sulated beyond! be reach of a citizen detection system. Accord­

ingly, as the process of social differentiation continues, not­

ably in the economic sphere, we see an ever-enlarging battery 

of administrative agencies involved in proactive enforcement.26
 

The location of law violations is another factor condi­

tioning the access of a legal process to its cases. Most il­

legality arises in private rather than public settings, making 

access to much illegality difficult for a government enforce­

http:enforcement.26
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ment system. In part this is because of legal restrictions pro­

tecting private places from government intrusion. 2 7 Yet the im­

pact of the law of privacy on legal intelligence can easily be
 

exaggerated. 
Even if privacy law were totally eliminated, open­

ing every private place to government intrusion at any time, 

still the sheer unpredictability of illegal behavior would bar
 

the government from knowledge of most illegality. Unless it
 

were to go to the technological lengths fictionalized in George 

Orwell's 1984, a government could not possibly achieve the sur­

veillance necessary to detect even a minute proportion of all
 

the illegal conduct. This applies to many kinds of law viola­

tions. Policemen on patrol in public settings, for instance,
 

rarely discover any but the relatively trivial varieties of
 

criminal behavior. The more serious violations, such as homi­

cide, burglary, and grand larceny, take place behind closed
 

doors. The police therefore depend upon ordinary citizens to
 

provide them with information about crimes that have been com­

mitted. Of course much illegality escapes the knowledge of citi­

zens as well. Nevertheless, the latent power of a hostile or
 

alienated citizenry to undermine the capacity of the government
 

to locate violations is undeniable and is amply demonstrated in
 

the history of colonial, revolutionary, and other kinds of au­

thoritarian legal systems. 2 8 
 Unpopular law-enforcement programs
 

such as these often use paid informers.
 

The power of the citizenry is all the greater in private 

http:systems.28


law, where enforcement without the initiative of citizens is im­

possible. 
 In private law, then, the location of illegality is a
 

moot question. 
People can entirely ignore domestic law or the
 

law of negligence, for example, and the government can do nothing
 

short of redefining these areas 
as public law. It is popularly
 

believed that laws fall into disuse on account of government in­

difference Gr indolence. 
But in fact the demise of laws is 
more
 

likely to result from citizens who fail to mobilize courts or
 

other legal agencies. 
 One by one, citizens may lose interest in
 

a law, and, in private, the law may die a slow death.
 

Limits on Legal Intelliqence. 
Any legal system relying
 

upon the active participation of ordinary citizens must absorb
 

whatever naivete and ignorance is found among the citizenry. The 

common man makes occasional errors when he applies what he takes
 

to be legal standards to his everyday life, not only because of
 

his lack of legal training but also because many social situa­

tions have a legally ambiguous character. In complex legal sys­

tems miscalculations by citizens are continually routed away from
 

the courts by legal gatekeepers of various kinds. 
 In private law,
 

a major gatekeeping burden is carried by the private attorney.2 9
 

In the process of advising their clients, attorneys serve the 

larger legal process as intell3gence agents, sorting through and 

narrowing the raw input of cases moving toward courtsthe from 

day to day. 
 In public law, other gatekeepers screen out the
 

http:attorney.29
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legal dross: government prosecutors, police, and the many en­
forcement officers attached to administrative agencies, such
 
as health officers, food and drug inspectors, and internal
 
revenue agents. 
 Without these gatekeepers all the intelligence
 
gaps in the citizenry would reappear in the legal system.
 

Other intelligence losses greatly overshadow those result­
ing from citizen error. 
Much illegality is unknown because so
 
many citizens fail to call upon the law when they experience
 
law violations. 
 The reluctance of citizens to mobilize the law
 
is 
so widespread, indeed, that it may be appropriate to view
 
legal inaction as 
the dominant pattern in empirical legal life.
 
The number of unknown law violations probably is 
greater in
 
private law than in public law, although only speculation is
 
possible. 
The outline of legal inaction is 
just now beginning
 
to be known through surveys of the citizen population. 
 Other
 
relevant research is afoot. 
A recent study of dispute-settle­
ment in a Swedish fishing village, for instance, indicates that
 
communities can passively absorb an enormous amount of illegal
 
behavior, 
even when it continues for many years and includes
 

well-dfined31
numerous well-defined victimizations. 
 In fact, legal mobil
ization sometimes is 
more socially disruptive than the illegal
 
behavior that gives rise to it. 
 Gradually a research literature
 
is collecting around the question of when people mobilize the
 
law, given illegality. 
The nature of the social relationship
 
enveloping a legal dispute or violation emerges as 
an especially
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powerful predictor of legal mobilization. Thus, we know from
 

East African and Japanese materials, among others, that resort
 

to a government court occurs primarily in legal conflicts be­

tween relative strangers or persons who live in different com­

munities.32 Persons in intimate relationships tend to use ex­

tralegal mechanisms of dispute settlement when quarrels arise.
 

However, they do not hesitate to call upon the law to settle
 

their disputes when extralegal social control is unavailable,
 

a pattern seen, for example, in the loosely structured barrios
 

33 
of Venezuela. Usually the likelihood that extralegal control
 

will be available in a social relationship is a function of the
 

intimacy of the relationship as measured by such indicators as
 

its duration, the frequency of interaction, the intensity of in­

teraction, the degree of interdependence between the parties,
 

and the number of dimensions along which interaction between
 

the parties occurs. Accordingly, we expect that mobilization
 

of the law will be infrequent in what Gluckman in his classic
 

study of the Borotse of Zambia calls "multiplex" relationships. 34
 

Much of this may be summarized in the following proposi­

tion: the greater the relational distance between the parties
 

to a dispute, the more likely is law to be used to settle the
 
d i 5
s p t e .3 


dispute.3 With social predictors of this sort we can easily
 

anticipate many empirical patterns, such as the finding that 

breach of contract rarely leads to a court case when it takes 

place between businessmen who have a continuing relationship 

http:relationships.34
http:munities.32
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with recurrent transactions.36 
We may observe, then, that a re­

active legal system acts to reinforce the tendency of citizens
 

to use law only as 
a last resort, since it allows citizens to
 

establish their own priorities. Because citizens use the law
 

reluctantly, they help to make the law a conservative enterprise
 

that for the most part leaves the status quo to its own designs.
 

Social research on law eventually will reveal the extent and so­

cial context of legal inaction in numerous areas of law and
 

across 
societies, thereby making possible a comprehensive the­

ory of the mobilization of law. 3 7
 

A legal intelligence system resting upon the initiative
 

of citizens involves another kind of limitation, one that occurs
 

regardless of the rate at which citizens mobilize the law. 
This
 

limitation inheres in the simple fact that reactive systems oper­

ate on a case-by-case basis. 38 
 Cases enter the system one by
 

one, and they are processed one by one. 
This creates an in­

telligence gap about the relations among and between cases. 
 It
 

is difficult to link patterns of illegal behavior to single or
 

similar violators and thus to deal with the sources rather than
 

merely the symptoms of these patterns. To discover these pat­

terns 
a systematic search for factual similarities across cases
 

is needed.
 

Police systems do some pattern-oriented analysis of the
 

cases 
coming to their attention through citizen complaints, but
 

most patterns of illegality escape their detection net. 
One con­

http:basis.38
http:transactions.36
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sequence may be a higher chance of survival for professional
 

criminals, 3 9 
although some patterned criminality is uncovered
 

through modus operandi files. In other areas where the gov­

ernment does its own investigations, strategies for finding
 

patterns of violation can likewise be used, although illegal­

ity varies in its amenability to pattern detection. 
Troactive
 

enforcement campaigns often originate from single complaints.
 

One case of processed food contamination, for instance, can
 

lead to an inspection effort covering all businesses producing
 

and distributing that particular variety of food. 
The inspec­

tion may expose one business routinely violating health standards
 

or a number of businesses involved in the same category of viola­

tive behavior. Frequently one case of illegality by a business
 

enterprise implies a pattern of illegality, since much business
 

activity is by its nature programmed and repetitious. One vio­

lation of safety requirements by an automobile manufacturer,
 

for example, usually means that numerous cases are at large in
 

the community, and government inspections may unveil similar
 

violations by other manufacturers. Similarly, in some cities
 

housing-code enforcement officers inspect the whole of 
an apart­

ment building when they learn, by complaint, of one violation in
 

the building; they assume that the landlord may fail to meet code
 

specifications in all of his units. 4 0 
 In the criminal justice
 

system single complaints about narcotics 
or vice can provide
 

the police with opportunities to penetrate offense networks and
 

http:units.40
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markets and discover large numbers of interrelated violations.
 

The enforcement of private law sharply contrasts with
 

these illustrations from public law. 
A good case in point is
 

contract law, where it is 
not unusual to find patterns of breach
 

emanating from a single individual or business or from members
 

of a broader category of legal actors, such as 
real estate
 

agents, mail order businesses, or insurance companies. 
Apart
 

from patterns involving a recurrent breach, one act by a single
 

business may involve numerous breaches of contract with indi­

viduals dispersed in the population, as when a holiday tour or
 

an entertainment event is ended prematurely and the promoters
 

do not make a monetary refund to the many victims. 
 Private-law
 

violations such as these can be remedied through "class actions,
 

single legal suits covering a number of complaints of the same
 

kind, but their frequency is far behind the rate at which pat­

terns of private-law violation apparently occur and would be
 

much greater if the government were involved in enforcement.
 

The government would learn of more patterns of illegality, if
 

only because information about all known violations would pass
 

through one central processing system similar to a police system.
 

At present the only-official information on private-law cases 
is
 

generally to be found in court records. 
 Since no record is made
 

of the private-law cases 
that do not reach the court, there can
 

be no legal intelligence about them analogous to police records
 

in the criminal realm. 
And even the court records on fiie are
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presently irrelevant to the on-going process of legal control.4 1
 

Also eluding any case-by-case legal process is the larger
 

pattern by which legal problems are distributed in the popula­

tion of citizens. Owing to social conditions beyond the reach
 

of any case-oriented mobilization system, legal trouble is dif­

ferentially visited upon the citizenry. 
Crimes of violence and
 

interpersonal conflicts of all kinds disproportionately afflict
 

the lower social strata (family-related violence, for example,
 

is particularly common among poor blacks) 
and property matters
 

often create a need for law among the higher status segments of
 

the population. These structurally embedded patterns cannot be
 

a direct concern of reactive control systems, although case
 

records can be useful to social engineering efforts of other
 

kinds. 
Because these patterns of misery cannot be confronted
 

by single legal officials dealing with single cases of so many
 

isolated victims and violators, their job is very much a matter
 

of picking up the social debris deposited by larger social forces.
 

Apart from its deterrence effect, the extent of which is unknown,
 

a reactive legal system ever listens to the troubles of the citi­

zenry, while the larger principles and mechanisms by which these
 

troubles come into being escape it. 
 In this sense, a case­

oriented legal process always begins too late.4 2 
 While a pro­

active system also is unable to attack the broader social condi­

tions underlying law violations, it does have an ability to in­

tervene in social arrangements that reactive systems lack. 
It
 

http:control.41
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can, for instance, destroy an illegal business operation, such
 

as a gambling enterprise or crime syndicate, that may be the
 

source of thousands of violations a week. 
Police control of
 

automobile traffic, too, involves prevention through social
 

engineering of a kind impossible in a legal process relying
 

solely upon citizen complaints.
 

The proactive system also has the power to prevent il­

legality in specific situations. While cannot theit reach 

many forms of illegality occurring in private places, a pro­

active system can prevent some violations in public places. 

The degree of prevention is difficult to 
assess, however, and
 

in any case the forms of illegal behavior subject to situation­

al prevention are likely to be minor. 
 In a reactive process,
 

prevention of this kind occurs only in the rare case when a
 

citizen contacts a legal agency concerning an illegal act that
 

is imminent or 
in progress and the agency intercedes. The
 

heavy reliance of legal systems upon citizens thus assures 
that
 

prevention will not be a major accomplishment. This is 
a more
 

concrete sense in which a reactive system begins too late. 
 To 
this inherent sluggishness of any citizen-based system, private 

law adds the delay involved in gaining a hearing in court. 
No
 

civil police are available for immediate aid and advice to people
 

involved in private-law problems. 
 This will probably come with
 

further legal evolution and differentiation, but in the mean­
time private law systems lag far behind in the wake of the 



19
 

problems they are established to control.
 

In sum, a mobilization system implies a particular organ­

ization of knowledge about law violations. A reactive system
 

places responsibility in the citizenry and thereby brings law
 

to the private place, with its numerous and serious forms of
 

illegality. 
A proactive system can discover violations that
 

citizens are unab'e or unwilling to report but misses much
 

private illegality. In a reactive system the kinds and rates
 

of cases are a function of the kinds and rates of complaints by
 

private citizens. In a proactive system the kinds and rates of
 

cases result from the distribution of official resources by the 

control system itself. Because of the reactive system's reli­

ance upon citizens and its case-by-case schedule of operation,
 

it involves certain intelligence weaknesses, such as a near in­

capacity to identify patterns of illegality so necessary to pre­

vention. The proactive system can deal with patterns rather 

than mere instances of illegality, which gives it a strong pre­

ventive capacity, but it is limited largely to marginal and 

minor forms of illegality. The legally more important problems, 

then, are the responsibility of a mobilization system that can­

not prevent them.
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THE AVAILABILITY OF LAW
 

The previous section concerned the access of a legal sys­

tem to the cases within its jurisdiction. Now we-reverse our
 

viewpoint and consider the access of citizens to the law. 
We
 

must view legal life from below as well as 
from above,4 3 since
 

every instance of legal control is also an instance of legal
 

service. The availability of law to citizens varies markedly
 

across and within legal systems and cannot be taken for granted
 

in a sociological theory of law. 
Access to law is a function of
 

empirical legal organization.
 

Two Models of Law. The reactive mobilization system por­

trays an entrepreneurial model of law. 
 It assumes that each
 

citizen will voluntarily and rationally pursue his own interests,
 

with the greatest legal good of the greatest number presumptive­

ly arising from the selfish enterprise of the atomized mass. 
 It
 

is the legal analogue of a market economy.
 

Indeed, it has been argued that the organization of private
 

law as a reactive system is not merely the analogue of a market
 

economy; it is also the legal substructure essential to a market
 

economy. Historically the system of "private rights" in con­

tract, property, and tort law emerged and flourished with capi­

talism.44 Here, however, I am suggesting only that a citizen­

based system of mobilization--whatever the type of law--operates
 

according to the same behavioral principles as a market system 

http:talism.44
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Of economic life.4 5 In their primordial forms, both are self­

help systems. The proactive system, by contrast, is 
a social­

welfare model of law, with the legal good of the citizenry be­

ing defined and then imposed by government administrators, al­

beit with some influence by interest groups in the citizen popu­

lation. In the pure type of the social-welfare model of law, 

however, no role is provided for members of the citizenry in
 

the determination of legal policy, just as 
in the pure type of
 

welfare economy the will of the population need nct be system­

atically introduced into the decision process. 
 We might say,
 

then, that a proactive system does not merely make the law avail­

able; it imposes the law.
 

Legal systems that operate with a reactive strategy often
 

employ mechanisms assuring that mobilization will be truly volun­

tary and entrepreneurial, although this may not be the motive be­

hind their implementation. One American illustration is the pro­

hibition against solicitation by attorneys. Were attorneys au­

thorized to gather legal cases 
through solicitation, the input
 

of legal business surely would change, since many otherwise
 

passive victims of illegality undoubtedly would be persuaded to
 

mobilize 
the law.4 6 The already great influence that lawyers
 

exert on input cases would also be Inthe of increased. the 

American system, where attorneys stand to profit from some cases, 

the same incentives that entice private citizens to bring suits,
 

such as treble damages in private antitrust actions, might en­
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tice attorneys to solicit business. 
Insofar as attorneys cre­

ate their own business through solicitation, they in effect
 

become private prosecutors, diluting the purity of the legal
 

market. The legal doctrine of "standing" is another device
 

that buttresses the entrepreneurial organization of law. 
 This
 

doctrine holds that before a party may complain in a lawsuit,
 

he must show that his interests are directly affected in the
 

case at issue. Here it is uninvolved citizens rather than at­

torneys who are barred from influencing the mobilization of law, 

again protecting the purity of the legal mdrket. 

There are few corresponding mechanisms to 
accommodate citi­

zens who have occasion to mobilize the law. This is not surpris­

ing, since, like any entrepreneurial process, a reactive legal 

system assumes that those wanting to pursue their interests are
 

able to do so.
 

Limits on Legal Availability. 
The cost of litigation is
 

a widely recognized limitation on the availability of private law.
 

While services such as legal aid programs and small-claims courts
 

have been established to reduce the financial burden for low­

income citizens, the fact remains that the effectiveness with 

which citizens can pursue their legal interests often is af­
fected by their wealth. In the criminal-law domain, on the
 

other hand, the quality of legal representation does not depend
 

upon a complainant's wealth. 
This is 
not to deny that wealthy
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and socially prominent complainants may receive better service
 

from the public authorities, a form of discrimination in their
 

behalf. But criminal justice is not organized so that wealthy
 

complainants can secure better attorneys in court, since all
 

complainants are represented by a public prosecutor.
 

A variety of other circumstances can lessen the availabil­

ity of law, whether public or private, for some segments of the
 

community. 
Sheer physical proximity to legal institutions can
 

be a highly significant factor in pre-modern legal systems, ow­

ing to the meager communication and transportation systems in
 

these societies. In nineteenth century China, for example, the
 

farther a complainant lived from a court, the less likely it was
 

that he could pursue his case. This was especially noticeable
 

in civil matters, but it was also true in criminal matters. If
 

the plaintiff resided in a city containing a court, his civil
 

suit would reach a final disposition in 60 per cent of the cases,
 

while the corresponding figure was only 20 per cent for plain­

tiffs living 71 to 80 li away (one li is about one-third of a 

mile).47 Some modernizing nations now employ so-called "popular 

tribunals" at the neighborhood level, thereby providing law to 

the common people and, at the same time, a mechanism of social
 

integration important to the modernization process itself. Other
 

pre-modern societies, however, are characterized by a high degree
 

of legal availability. In seventeenth century Massachusetts, for
 

instance, each town had its own court of general jurisdiction, 
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easily accessible to all. 
 In fact, the ease of access to these
 
courts seemingly tempted the citizenry to great litigiousness,
 
resulting in a high rate of trivial, unfounded, and vexatious
 
suits.4 8 
 Back home in England the law had not been nearly so
 
available to the common man. 
 In tribal societies the availabil­

ity of law also tends to be quite high.
 

Another force that sometimes interferes with the operation
 
of a reactive legal process is 
a countervailing normative sys­
tem. Informal norms 
among some pockets of the citizenry pro­
hibit citizens from mobilizing the official control system.
 
Generally it seems 
that people are discouraged from mobilizing
 
social control systems against their status equals. 
 With re­
spect to the police, for instance, some citizens are subject
 
among their peers to norms against "squealing" or "ratting."
 
This morality appears tather clearly in the American black sub­
culture, a factor reducing an already low rate of police mobil­
ization by blacks. 
We also see strong antimobilization in
norms 

total institutions such as 
prisons, concentration camps, mental
 
hospitals, and basic training camps in the military. 
Similarly,
 
these norms appear among the indigenous population in colonial
 
societies, schools, and factories. 
 Even in the traditional fam­
ily, children enforce a rule against "tattling." 
 Antimobiliza­
tion norms seem to be particularly strong among the rank and
 
file wherever there is 
a fairly clear split in the authority
 

structure of a social system.
 

http:suits.48
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In light of the foregoing, we may propose that whenever
 

there is comparatively open conflict between an authority sys­

tem and those subject to it, reactive legal systems will tend
 

toward desuetude and there will be pressure for greater use of
 

the proactive control strategy.4 9 
 We should therefore expect
 

to find that governments disproportionately adopt prcactive
 

systems of legal mobilization when a social control problem pri­

marily involves the bottom of the social-class system. It ap­

pears, for instance, that the emergence of a proactive police
 

in early nineteenth century England reflected the elite's fear
 

of growing class-consciousness among the lower orders. 50 
 In
 

cross-national perspective we see that police authority and
 

political power are generally concentrated at the same points
 

and that every police system is to some extent an instrument
 

of political control. 
This is especially noticeable in the un­

derdeveloped world; 
in most of Asia, Africa, and the Middle East
 

the roots of proactive police systems are to be found in earlier
 

colonial policies. 51 
 Similarly, it appears that proactive con­

trol in republican Rome was routinely exercised only upon slaves
 

and that urban throng sometimes known as the "riff-raff." 52 The
 

common forms of legal misconduct in which upper status citizens
 

indulge, such as 
breach of contract and warranty, civil negli­

gence, and various forms of trust violation and corruption, are
 

usually left to the gentler hand of a reactive mobilization pro­

cess.
 

http:policies.51
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In theory the law is available to all. In fact, the avail­

ability of law is in every legal system greater for the citizenry
 

of higher social status, while the imposition of law tends to be
 

reserved for those at the bottom. 
Thus, the mobilization of law,
 

like every legal process, reflects and perpetuates systems of
 

social stratification. In contemporary Western society the avail­

ability of law is nevertheless greater for the mass of citizens
 

than in any previous historical period, and the trend is toward
 

ever-greater availability. And yet it appears that the scope and
 

depth of legal imposition is also greater than ever before.
 

THE ORGANIZATION OF DISCRETION
 

Students of law often comment that legal decision-making
 

inevitably allows the legal agent a margin of freedom or discre­

tion. Sometimes this margin does not much exceed the degree of
 

ambiguity inherent in the meaning of the law, 
an ambiguity re­

sulting in uncertainty about how the law will be interpreted
 

under variable factual circumstances. 
 Because of this ambiguity
 

and factual variability, a degree of slippage is unavoidable in
 

53
legal reasoning. Sometimes the decision-maker's margin of
 

freedom is so great, as 
in much of administrative law, that
 

more of the man than the law determines the decisions made. 5 4 

Moral Diversity. The organization of a legal system allo­

cates the discretion to decide when legal intervention is appro­
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priate. A reactive system places this discretion in the ordi­

nary citizen rather than in a legal official. This has far­

reaching consequences for legal control. It allows the moral
 

standards of the citizenry to affect the input of cases into
 

the legal system. Much of the citizen's power lies in his abil­

ity not to invoke the legal process when he is confronted with
 

illegality; this gives him the capacity to participate, however
 

unwittingly, in a pattern of selective law enforcement. Each
 

citizen determines for himself what within his private world is
 

the law's business and what is not; each becomes a kind of legis­

lator beneath the formal surface of legal life.
 

The anthropologist Paul Bohannan suggests that law func­

tions to "reinstitutionalize" the customary rules of the various
 

social institutions, such as the family, religion, and the po1­
55
 

ity. According to this view, law is an auxiliary normative
 

mechanism that comes into play to lend needed support to non­

legal rules. This notion of "double institutionalization" is
 

an extension of the older and simpler view that law enforces the
 

common morality. A conception like this may have serious short­

comings as a way of understanding modern legislative and judicial
 

behavior, 56 but it has some relevance to an analysis of legal mo­

bilization. When citizens call the law to action according to 

their own moral standards, they in effect use the law as supple­

mentary support for those standards. The functional relation­

ship between the individual and the law is an analogue of the re­
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lationship proposed by Bohannan at the level of the total society.
 

But this individual pattern cannot be generalized to the level of
 
the total society, since the moral standards of the citizenry are 

not homogeneous across the social classes, ethnic groups, the
 

races, the sexes, generations, and other such aggregates. 
 On
 
the contrary, the reactive system makes 
it possible for members
 

of these social segments and enclaves to use the law to 
enforce
 

the rules of their own moral subcultures. 
 From this standpoint,
 

when the law is reactive it does present a pattern of double in­

stitutionalization, but it is 
a doubling of multiple institu­

tions, as multiple as the moral subcultures we find ih society. 
Thus the law perpetuates the moral diversity in the mass of citi­

zens.57 
This may seem a strange role for some government agen­
cies such as 
the police and for other predominantly reactive con­

trol systems, but the law and morality ,elationship is very com­

plicated and is bound occasionally to disagree with common sense.
 

In societies characterized by moral heterogeneity, it is only
 
through proactive control that one morality can be imposed on
 

58

all.
 

Discrimination. Discretionary autho :ity often carries with
 

it the possibility of particularistic law enforcement or, more
 

simply, discrimination. 
From a sociological standpoint, legal
 

discrimination provides an 
interesting problem in the relation
 

between law and social stratification. 
The liberal fear of a
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proactive legal system has long been part of a fear of discrimi­

natory enforcement. 
But whether a system of mobilization is re­

active or proactive does not determine the probability of dis­

criminatory enforcement; rather, it organizes that probabi-ity.
 

A reactive system deprives state officials of the opportunity to
 

invoke the law according to their own prejudices, but it creates
 

that opportunity for the average citizen. 
When a legal system is 

brought into operation by citizen demands, its direction follows 

the designs of the unmonitored population, whether they are uni­

versalistic or not. Each citizen has the discretionary power to 

decide which people, of those who are legally vulnerable, deserve 

official attention. The white citizen has the power to be more 

lenient toward the white than the black, and vice versa; the 

bourgeois can discriminate against the bohemian, the older against
 

the younger, the rich against the poor. 
Even if we assume, ar­

quendo, that each citizen Udes what his conscience dictates, what 

he thinks is right, the aggregative result of all these individual 

decisions surely distributes legal jeopardy unequally across the
 

population of law violators, especially when we consider deci­

sions not to mobilize the law. 5 9 The possibilities of govern­

ment surveillance over this kind of discrimination seem minimal.
 

Reactive mobilization is 
no more accessible to surveillance than
 

many of the 
illegal acts in private settings that a reactive sys­

tem uncovers. The amenability of a proactive legal system to sur­

veillance and control is far greater, if only because a oroactive
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system by its nature involves an organizational base that can
 

be penetrated. Proactive control is itself subject to proac­

tive control while reactive control is dispersed in the citi­

zen mass and is therefore extraordinarily difficult to reach.
 

In short, patterns of legal discrimination in reactive systems,
 

the more democratic form of legal process, are more elusive, and
 

consequently they are more intransigent than are similar patterns
 

in proactive mobilization systems. 6 0 And yet it remains likely
 

that a government-initiated mobilization system contributes more
 

to the maintenance of the existing forms o![ social stratifica­

tion than does a system geared to the demands of the citizenry.
 

Discriminatory decision-making by citizens to a degree cancels
 

itself out in the citizen mass, while discriminatory behavior
 

by legal officials mirrors their own biases, and these are apt
 

to flow in only one direction.
 

Besides accommodating discrimination by citizens, a reac­

tive legal system permits individuals to appropriate the law for
 

functions that lawmakers may never have anticipated. People may
 

mobilize the law in order to bankrupt or destroy the reputations
 

of their competitors,6 1 to delay transfers of property or pay­

ments of debts, 6 2 or for revenge.6 3 Within the limits imposed
 

by law and legal officials, the discretion accorded to every
 

citizen by a reactive control process, then, lets every citizen
 

do with law what he will, with little concern for the long-range
 

social results. 64
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LEGAL CHANGE
 

Students of legal change have traditionally occupied them­

selves mainly with changes in the substance of legal rules. Legal
 

scholars have paid particular attention to changes in legal rules 

65
 occurring by accretion in the judicial decision-making process,


whereas recent work in social science has been concerned more
 

with legislative change. 66 
 There has also been some interest in 

changes in legal organization.6 7 Yet in modern societies nearly 

every aspect of legal life is in a state of flux. Apart from 

changes in legal rules and organization, continuous shifts are 

taking place in the kinds and rates of cases that enter the legal 

process through mobilization, in modes and patterns of disposi­

tion, in legal personnel, and in the relationship between legal
 

,ontrol and other aspects of social life, such as status hier­

archies, informal control mechanisms, the cultural sphere, politi­

al movements, and, as Durkheim noted,6 8 
the ever increasing scope
 

)f social differentiation.
 

Moral Change. As changes occur in the kinds of legal prob­

.ems citizens have, and in their definitions of legal problems 

Ls such, changes follow in the workload of a legal system or­

lanized to respond to the citizenry.6 9 A reactive system by its
 

Lature absorbs every such change that comes about in the popula­

.ion.70 A control agency such as the ce, who arepol notorious 

!or their conservatism, will nonetheless change their workload 

http:citizenry.69
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to adapt to moral changes in the citizenry. Because they are
 

organized to respond to citizen calls for service, they are or­

ganized for change, just as they are organized to provide dif­

ferent police services to the various segments of the popula­

tion. Whatever the police attitude toward the status quo may
 

be, the citizen-based mobilization process renders them eminent­

ly pliable.
 

The legal work that government officials come by through
 

their own initiative is not nearly so adaptable to the felt
 

needs of citizens. Although citizens can and often do affect
 

the course of proactive legal work by a kind of lobbying activity,
 

the fact remains that it is possible for attitudes of officials
 

that may not be shared by many or even most citizens to influ-,
 

ence the selection of cases. A proactive system therefore dis­

plays a potential rigidity under conditions of moral change in
 

the citizen population. Beyond its potential rigidity, a pro­

active control process can aggressively enforce a legal policy
 

upon a resistant population, as has been strikingly illustrated
 

by the political police of authoritarian regimes. It is just
 

this kind of aggressiveness that may be essential to the imple­

mentation of law in a modernizing society, where the population
 

is likely to be legally flaccid or apathetic, if not hostile
 

toward official innovations. Still, because there is no mechan­

ism by which the sentiments of the citizenry are routinely re­

corded or sampled, as we find in reactive systems, it is always
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difficult to ascertain whether a proactive control process is
 

following, repressing, or leading moral change in the mEss of
 

citizens.
 

Planned Change. While a citizen-based system may be more
 

attuned to moral shifts in the population, it may be recalcitrant
 

in the face of attempts at centrally directed planned change.
 

Just as the discretionary authority of citizens in a reactive
 

system creates the possibility of discrimination and provides
 

no sure means of controlling it, so in general the citizenry is
 

beyond the reach of other kinds of intentional legal reform. In 

a reactive process there is 
no way to intervene systematically
 

in the selection of incidents for legal disposition; hence, pub­

lic policy may be redefined and public purpose invisibly atten­

uated.71 The proactive system, by comparison, is a willing in­

strument of planned change, for it is under the authority of the 

planners themselves.
 

Questions about legal change again call up the economic
 

analogy. Because the reactive mobilization system is built
 

around an entrepreneurial model, because it operates in accord­

ance with the market for legal services, it registers legal
 

.changes just as changes appear in economic markets. The changes
 

do not and cannot arise from a center; they arise by increments 

throughout the citizen population, following a plan no more
 

tangible than the "invisible hand" of the market. Historical 
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drift can express itself in market behavior, and it can similar­

ly flow through the many channels of a citizen-based mobiliza­

tion system.72 Proactive mobilization, resembling as it does
 

a social-welfare system, in its pure form involves a central
 

plan with intentional changes and constancies that may or may
 

not take the expressed wishes of the citizenry into account.
 

Even in a proactive system oriented to the felt needs of
 

the population, however, individuals may not come forth to make
 

known their wishes, since only in isolation from their fellows 

are individuals likely to pursue their interests with positive
 

action. 73 In a mobilization system geared to the initiative of 

citizens, each individual in fact is isolated and must pursue
 

his interests, or no one will. 
Where a government system is con­

cerned, on the other hand, aggregates of individuals typically
 

share concerns realizable through law, but for that very reason
 

each individual by himself can assume that 
someone else will look 

after the legal policies that benefit him. 
When others use the
 

same calculus as he, they do not act to influence legal policy,
 

and the outcome is an unknown relation between the changing in­

terests 
of the citizenry and the selection of cases through the
 

initiative of the state. 
Where planned legal change is possible, 

then, there is no mechanism to learn the felt requirements of the 

population. where there is such a mechanism, there is no way to 

plan.
 

http:system.72
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Lega Evolution. 
 Perhaps the clearest trend in legal evo­lution over the past several centuries has been the increasing

role of law as 
a means of social control, a development closely

related to the gradual breakdown of other agencies of control 
such as 
the kinship group, the close-knit community, and the

religious organization. 
 This I-rend continues along a number 
of dimensions of the legal world, including the ever greater
volume and scope of legislation and adjudication by the state.
 
There seems 
to be a historical drift toward a state monopoly of
 
the exercise of social control.
75
 

An examination of the role of mobilization systems in legalevolution shows that this trend is proceeding in part at the bid­
ding of the citizenry. 
With the continuing dissolution of extra­
legal social control, these atomized citizens more and more fre­
quently go to the state to help them when they have no one else.
One by one these individual citizens draw in the law 
 to solve

their personal troubles, 
 although one by one they would probably 
agree that larger outcomethe of their many decisions is an his­
torical crisis. And yet to deprive these individuals of the ini­tiative they now possess may do nothing more than to substitute
 
a plan for what is 
now unplanned, while their fate would remain
 
the same.
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CONCLUS ION
 

How deviant behavior and disorder come to meet resistance
 

is a problem for investigation, whatever the social context and
 

form of social control. Some societies have managed very well
 

with almost no social control beyond that brought to bear by
 

the complainant and his kinfolk. In others, systems of pro­

active mobilization emerge and disappear in rhythm with the col­

lectivity's involvement in corporate action- during warfare or a
 

hunt in some earlier societies, proactive control would arise, 

only to recede during less eventful times. 77 Another pattern 

occurs in coercive institutions, such as prisons or mental hos­

pitals, where it seems that proactive strategies are used almost
 

exclusively in the everyday maintenance of the official order. 

At still another extreme are face-to-face encounters among social
 

equals, where social control is more diffuse and there appears a 

kind of orderly anarchy with no mobilization at all. 7 8 We see 

variation expressing the texture of life from one setting to the 

next, and it is apparent that law makes visible a process found 

in every system of social control.
 

One scientific advance consists in raising the level of
 

generality at which the empirical world is understood. A rela­

tionship once seen as unique is shown to be one of a set; that 

set may in turn be revealed as a member of a still more general 

class. My observations on the mobilization of law are very gen­
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eral, since they cut across substantive areas of law, societies,
 

and history. This is both the strength and weakness of the ob­

servations. Any reader can produce exceptions to my generaliza­

tions, and perhaps I made some overgeneralizations, where the
 

number of exceptions will overturn the initial formulations.
 

Yet even with this tentativeness, it is useful to point the
 

direction of a still more general level to which we aspire in
 

legal sociology. We may generalize about all of law, again with­

out regard to substance, place, or time, but now also without re­

gard to a particular dimension of the legal process.
 

What consequences follow when law is arranged reactively
 

so that ordinary citizens can direct its course? 
What should 

we expect if law is proactive, the responsibility of government 

officials alone? These questions have guided our analysis of 

legal mobilization. Yet citizen participation in legal life is 

a problem for study not only mobilizat:ion bw,in the ef but -also 

in other legal processes such as legal prescription and legal dis­

position. The ultimate issue is: How democratic is the law?
 

Legal rules and policies may arise at the direction of the citi­

zenry, as by plebiscite or by a representative legislature, or
 

at the direction of.state officialdom alone, as by dictum or
 

edict. Like the mobilization of law, the degree to which the
 

prescription of law is democratic, then, varies across 
legal sys­

tems. Likewise, the disposition of law, or dispute settlement,
 

may be more or less democratic, as is clear when we compare, for
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instance, the popular tribunals of some socialist countries7 9
 

to the lower courts of the United States with their powerful 

adjudicatory officials.80 In modern societies the grand jury
 

and 	the trial jury are well-known mechanisms by which the citi­

zenry is introduced into legal decision-making. A general the­

ory of law should tell us what difference democratic organiza­

tion makes.
 

I close with several examples of propositions about demo­

cratic law applicable to a variety of legal situations. Patterns 

in the mobilization of law suggest these more general proposi­

tions. As illustrations, consider the following: 

1. 	The more democratic a legal system, the more it per­

petuates the existing morality of the population. 

Democratic law perpetuates moral diversity as well 

as moral homogeneity among the citizenry. 

2. 	 The more democratic a legal system, the more the citi­

zenry perpetuates the existing system of social strati­

fication. Where law is democratic, legal discrimina­

tion is practiced by citizens more than by government 

officials and is therefore more difficult to detect 

and 	eliminate.
 

3. The more democratic a legal system, the more the law
 

reflects moral and other social change among the citi­

zenry. Democratic law accommodates social change by
 

historical drift more than planned change.
 

http:officials.80
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These propositions about democratic law are preliminary
 

and in need of much refinement. But even primitive proposi­

tions give us a necessary starting place. With each unex­

plained exception comes the possibility of creative reformula­

tion, the heart of theoretical development. With each success­

ful application we have the satisfaction of explanation, even
 

as uncultured as it may presently be. Surely it is worthwhile
 

to build a vocabulary and to make some statements, however halt­

ingly, in a general theory of law.
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