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ABSTRACT

Central to an effective housing finance system, India’s current foreclosure practice
should be completely overhauled to shorten the overlong judicial process and improve
enforcement. Because such a broad scale revision is likely to take years to accomplish, this
report recommends in the interim the adoption by Parliament of draft amendments to the
National Housing Bank Act, which would provide two summary recovery procedures and a
judicial procedure for dealing with both monetary and non-monetary defaults. The report also
discusses the formation of a secondary market and the implementation of a program of
mortgage insurance. It concludes that the extensive reforms to overcome structural
impediments to secondary markets may not be necessary because of the availability of
effective tools for raising capital. Mortgage insurance is also not a priority because of the
substantial downpayments already generally required, and moreover, would discourage the
development of disciplined lending practices.
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SUMMARY

India's current foreclosure procedure, governed by the
Transfer of Property Act of 1882, is unworkable. It should be
completely overhauled to eliminate the distinctions among the
half-dozen types of mortgages it enumerates, to provide for
power-of-sale foreclosure so that a note holder, because of court
delayé, no longer has to wait upwards of ten years to foreclose,
and to assure that marketable title emerges from a foreclosure
sale. However, the consensus among the people interviewed for
this report is that broad-scale revision of the 1882 Act will
likely take years to accomplish. And the rapidly growing mort-
gage finance industry simply cannot wait years to have access to

speedy, efficient and balanced enforcement mechanisms.

Accordingly, this report recommends that Parliament be urged
to adopt draft amendments to the National Housing Bank Act devel-
' oped by its staff, with certain modifications suggested below.
Those amendments would provide two alternative summary recovery
procedures for enforcing simple monetary defaults and a judicial
procedure for dealing with both monetary and non-monetary

defaults; such as fraud, waste and failure to maintain insurance.

The draft amendment should be altered to broaden access to

the summary procedures to include certain banks and the Life
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Insurance Corporation, as well as the Housing Finance Institu-



tions currently specified. Procedures for invoking the summary
remedies, for notice to defaulting borrowers, and for fair
hearings should be provided. Proposed language is suggested
below. But the long-term goal must be a complete revision of the
1882 Act. To that end, the latter part of the report provides a

number a possible statutory sections, with extensive comments.

The report also discusses the formation of a secondary
market and the implementation of a program of mortgage insurance.
It concludes that for the present, there are structural impedi-
ments to secondary market operations which only a broad scale
reform of the mortgage, land registration and related laws can
remedy. It also questions the current need for a secondary
market as a device for raising additional capital, given the

tools presently available to the current participants.

Though there are no structural impediments, mortgage insur-
ance, too, can await the maturing of India's mortgage banking
industry. Mortgage insurance should be viewed as an alternative
to substantial downpayments. Current practice is to make loans
for no more than 50% to 75% of value, with relatively short
maturities. Mortgage insurance should not be necessary until
loans exceed 80% of the value of the security property. This, of
course, assumes that there is a functioning enforcement system in
place. But in any event, mortgage insurance should not be looked
upon, even temporarily, as a substitute for enforcement. 1If it

is, the likelihood is that what is now the lenders' problem will



become the insurers' problem. Finally, mortgage insurance can
discourage the development of disciplined lending practices on
the part of loan originators, since they are effectively

protected from loss.



ACKNOWLEDGMENTS

We wish, first, to express our appreciation to the Ministry
of Urban Development of the Government of India for inviting us
to assist in the development of a housing finance system by sug-
gesting ways in which current mortgage foreclosure procedures
might be revised to function more efficiently and effectively.
The following persons were consulted in the course of preparing
this report:

Anoop Aggarwal, Chief (Law)
Housing and Urban Development Corporation

V.K. Badami, Manager
National Housing Bank

Hon. P.N. Bhagwati
Former Chief Justice of India

R. Bhalla, Manager
National Housing Bank

Naresh V. Deshpande, Legal Advisor
National Housing Bank

M.A. Dhotre, M.A., LL.B.

Advocate and Government Counsel,

Former Secretary to the Government of Maharashtra,
Law and Judiciary Department

K.C.D. Gangwani, Additional Secretary
Ministry of Law and Justice

H.K. Ghosh, Under Secretary (Housing)
Ministry of Urban Development

Devendra B. Gupta
H.D.F.C. Professor in Housing and Urban Finance
National Institute of Public Finance and Policy

Dr. S.C. Jain, Additional Legal Advisor
Ministry of Law and Justice



H.C. Joshi, General Manager
Delhi Cooperative Housing Finance Society, Ldt.

Sanat Kaul, Director
Ministry of Home Affairs

G.W. Kshirsagar, General Manager, Resources
Housing Development Finance Corp. Ltd.

D.R. Nakra, Chief Finance (Operations)
Housing and Urban Development Corporation

Ashok P. Pradhan, Manager (Investment)
" General Insurance Corporation of India

B.N. Sahay, Managing Director
Housing Promotion and Finance Corp. Ltd. (Calcutta)

A.K. Samantray,
Ministry of Urban Development

K.S. Sastry, Chairman
National Housing Bank

Deepak M. Satwalekar, General Manager
Housing Development Finance Corp. Ltd.

B.D. Shah, Managing Director
General Insurance Corporation of India

S.N. Shroff, Corporate Legal Manager
Housing Development Finance Corp. Ltd.

K.C. Sivaramakrishnan, Secretary
Ministry of Urban Development

Dr. Raghbin Singh, Deputy Legislative Counsel
Ministry of Law and Justice

P.S.A. Sundaram, Joint Secretary (EH)
Ministry of Urban Development

Hon. Balraj Trikha

Former Advocate General (Manipur)
Advocate, Supreme Courts of India and Nepal

We express our profound appreciation to them.



INTRODUCTION

Since the 1970s, the Government of Indiaz has established two
entities to encourage, through public, joint and private sector
lending, the construction, rehabilitation and purchase of nhouses:
the Housing and Urban Development Corporation (RHUDCO), and most
recently, the National Housing Bank (NHB). The third major actor
in this effort, the Housing Development Finance Corporation
(HDFC), was established with private capital and is owned by its

shareholders.

It was not until the mid-1980s that concentrated public
policy attention was focused on the development of a housing
finance system. The thrust of the Seventh Five Year Plan
(October, 1985) was that the supply of funds available for
housing finance should be increased by tapping household savings
rather than by increasing government outlays. Even prior to
that, however, HDFC had pioneered the development of a number of
lending devices that appear to have been remarkably successful in
delivering housing loans to a wide range of income levels,
including below median-income households. More rercently, HDFC
has encouraged the development of a number of local housing
finance companies. HUDCO is on-lending to housing agencies who,

in turn, are making increasing numbers of mortgage-like loans.

The NHB, established in 1988, will exercise both a regula-
tory and an on-lending function, and in this respect, it is

similar to the Federal Home Loan Bank Board in the United States.



Its statutory authority to examine the books and records, and to
regulate the operations, of housing finance institutions (HFIs)?',
is wide-ranging. See, National Housing Bank Act (hereinafter
"NHB Act") Sections 21, 22, 24, 25, 31-35. While its lending
policies have not yet been finally determined upon, the NHB will
clearly provide credit to other institutions in the public, joint
and'private sectors. See NHB Act, Sections 14, 18, 19. They, in

turn, will undertake mortgage lending to househoids.

For HUDCO, HDFC and the NHB and the other lending institu-
tions effectively to address India's formidable housing deficit,
8 number of structural problems must be solved. Foremost among
them, at least in the initial stages, is the establishment of a
fast, efficient way to prompt ultimate borrowers to repay their
loans in a timely fashion, either by foreclosing on the mortgage

or by some other device which achieves the same result.

A. A Secondary Market

Considerable attention has also been focused on the gener-
ation of additional capital for the housing finance system. Cur-
rently, much of that capital is funnelled into the system through
governmept credit allocation requirements imposed on organiza-

tions such as the Life Insurance Corporation (LIC) and the Gen-

l1HFIs are defined as including "every institution, whether
incorporated or not, which primarily transacts or has as its
principal object, the transacting of the business of providing
finance for housing, whether directly or indirectly." National
Housing Bank Act, 1987, Section 2(4).

7
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eral Insurance Corporation (GIC) and through the issuance of gov-
ernment-backed debentures. There appears to be a growing con-
sensus that the development of a secondary mortgage market is a
useful way to attract private, or perhaps better stated, discre-

tionary capital into the system.

For a secondary mortgage market to function efficiently,
there must be a high degree of standardization of mortgage
instruments, lending and servicing procedures, &nd underwriting
and appraisal practices. Also required are negotiability of the
mortgage notes (so that the buyer of the mortgage note acquires
it free of any defenses which the maker may have), a system of
registration of mortgages unburdened by exorbitant stamp duties,
and finally, a legal matrix within which foreclosure and ligquida-
tion of the security can be completed cheaply, fairly and
quickly. For reasons which are explained below, the prospects
for achieving negotiability and mortgage registration in the
immediate future are remote. The development of a true secondary

market may have to abide those events.
There are more fundamental qQuestions, however:

First, is a secondary market necessary at this
time? There does not appear to be any formal impedi-
ment to HDFC, for example, raising capital by selling
obligations backed by the mortgages it holds. The

mortgages themselves do not have to be sold. Simil-



arly, advances by the NHB to HFIs and Banks can be
backed by mortgages held by the HFls, without the NHB

buying those mortgages and assuming the credit risks.

Second, is there a realistic market for mortgages
originated by HFIs given the returns available on other
investments in the Indian capital markets? 1If not,
sellers will be strongly tempted, perhaps required, to
offer attractive returns by deeply discounting those
mortgages. This is a not a circumstance that will co;-

tribute to keeping loans to ultimate borrowers at the

lowest rates possible.

But whether the concern is with facilitating a primary or a
secondary mortgage market, a functioning foreclosure system is
critical. Failing that, there will be an increasing reliance on
mortgage insurance or guarantees, and on an underwriting process
at the origination level which largely disregards the value of
the security property and relies almost wholly on borrowers'
credit worthiness and devices such as the assignment of life
insurance policies and personal guarantees. In a nation where so
man§ people rely successfully on income from the informal sector,
such an unbalanced underwriting process discriminates against

otherwise worthy borrowers.



B. Mortgage Insurance

Notwithstanding its almost magical attraction, mortgage
insurance can be a trap. While the primary function of this
report is to suggest revisions in the foreclosure process, it may
be useful briefly to review some of the pitfalls of mortgage

ingprance:

First, knowing that it is immunized from loss,
there is virtually no incentive for an originating
lender rigorously to appraise the value of the security
property to assufe that if a default occurs, a foreclo-
sure sale will retire the debt, or to properly assess

the credit-worthiness of its borrower.

Second, there is no incentive for a secondary mar-
ket entity to insist that the originators from whom it

buys mortgages engage in sound underwriting practices.

Third, if a mortgage insurance fund is to be oper-
ated on an actuarially sound basis, a premium adequate
to cover losses and expenses will have to be charged
borrowers. The result is an increase in borrowing
costs and a corresponding increase in the amount of
income the borrower must have to service the loan.

Some lower income applicants may thus be excluded.
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Fourth, if a high loss rate is experienced, either
because of poor loan underwriting or because the fore-
closure system simply fails to work, the premium rate
will have to adjusted upward to maintain the solvency
of the fund. It is likely that the entire burden of

any premium increases will have to be borne by new

. borrowers.

Fifth, mortgage insurance cannot responsibly be
viewed as a substitute for an efficient foreclosure
system. If it is, what is now the lenders' problem
will become the problem of the insurers who are sub-

rogated to the lenders' rights against the borrowers.

Sixth, mortgage insurance is probably not neces-
sary save where the loan amount is very high in rela-
tion to the value of the property, in the range of 90%
to 100%. Currently, the practice of the local housing
agencies to whom HUDCO on-lends is to make loans for no
more than 70% to 80% of value, and HDFC rarely makes
loans for more than 40% to 50% of the purchase price of
the property. In addition, there is a very high rate
of appreciation on properties in urban areas, though
this may be transient. If note holders are able to
liquidate delinquent loans promptly, the presence of an
equity "cushion" of between 20% and 60% should be more

than adequate to assure both primary and secondary

11



lenders that they do not need the added protection of

mortgage insurance.

In short, mortgage insurance and guarantees should properly
be regarded as substitutes for a sizeable down payment. Where
there are substantial down payments, relatively fast principal
ret}rement because of short maturities (15-20 years), and rapid

appreciation in property values, the real need for a such a

scheme should be evaluated carefully.

C. Current Foreclosure Practices

Mortgage lending is a seamless web. Central to the entire
process is a mortgage foreclosure procedure that works. As cur-
rently structured, India's does not. Because all mortgages must
be foreclosed through judicial process, and because the court
system is sclerotic, it can take anywhere from eight to fifteen
years to obtain a foreclosure decree and get it enforced. Order
No. 34 of the Code of Civil Procedure, which governs court proce-
dures in foreclosures, is an invitation to delay because it
requires joinder in the proceeding of anyone with an interest in
the mortgaged property. This, in turn, encourages borrowers to
transfer interests to third parties for the sole purpose of
delay. Once the multitude of allowable appeals have been dealt
with, there is the problem of enforcing the decree, which can be

complicated by matters as varied as corruption on the part of the

-,

court officers charged with responsibility for conducting a fore- .. .»
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closure sale, to impediments to getting the property vacated
posed by the rent control laws. The balance of this report is
devoted to an examination of how the foreclosure law might be

changed so that it does work.

REVISION OF INDIA'S MORTGAGE FORECLOSURE SCHEME

Chapter IV, Sections 58-104, Transfer of Property Act of
1882 (hereinafter "1882 Act"), sets out the entire substantive
body of Indian immovable property mortgage law. Last amended in
1929, it reflects ancient concepts of English mortgage law
largely developed during the reign of Henry II and gifted to
India by the Raj. While the basic principle (a mortgage is a
pledge of an interest in property made to secure the performance
of an obligation) would be left intact, the 1882 Act should be
uprooted, discarded and replaced by a comprehensive statute
embodying modern principles of secured real property transaction

law. But not now.

In the more than 25 interviews conducted for the preparation
of this report, it was made clear, first, that repeal of the 1882
Act and wholesale reform would likely require years, and second,
that if ihe public policy goals reflected in the establishment of
HUDCO, the NHB and HDFC are to be brought within reach, a fast,
inexpensive procedure must be implemented immediately. Accord-
ingly, this report proposes that, as a first step, the NHB Act be

amended by seeking adoption of portions of a draft amendment,
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with certain modifications, prepared by the NHB staff (herein-
after "NHB draft"). As a second step, using the experience
gained in the administration of those amendments, the Law Commis-
sion of India, or a similar body charged with law revision res-
ponsibilities, should constitute a drafting committee to prepare
a replacement for the 1882 Act.

A. An Interim Measure

l. The Enforcement Scheme

The draft amendment to the NHB Act, a copy of which is
appended to this report, provides alternative enforcement mech-
anisms for simple defaults based on the failure to pay an
installment when due. Where there has been a default in payment,
Section 36.C would permit an eligible HFI to take possession of
the property and sell it free and clear of encumbrances to sat-
isfy the debt. Section 36.G permits an HFI to refer a monetary
default to a State government, which would certify under estab-
lished proéedures that the amount \:laimed is actually due. The
State authority would then transmit the certificate to the Col-
lector, an official charged with responsibility for collecting
arrearages of land revenue, who would then collect the amount in
his normal fashion (if the borrower failed to pay, presumably by
conducting an auction sale) and turn over to the HFI an amount
sufficient to satisfy the debt. Section 36.H gives an HFI access

to a Magistrate to assist in obtaining control of the security
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property, presumably as a device to overcome obstacles to posses-

sion posed by the rent control laws.

Sections 36.D, 36.E and 36.F set out an alternative, judi-
cial, enforcement scheme. The scope of these provisions is some-
what broader than those discussed above, since it permits enforc-
ement of claims based not only on simple monetary defaults, but
also based on the borrower's fraud, insolvency, waste or failure

to maintain insurance.

There is some justification for distinguishing between
simple monetary defaults and matters such as fraud, insolvency,
etc. In a monetary default, there is little in the way of fact-
ual dispute possible: Was the borrower obligated to pay the
money? Did he pay? As a practical matter, a determination of
this kind hardly requires the elegance of a full-blown judicial
proceeding, with formal rules of evidence. Fraud and the other
matters addressed in Sections 36.D, 36.E and 36.F may require a
more formal proceeding to guarantee fairness. While it is
unlikely that this procedure would be invoked very often, its
presence in the legislation may help to allay concerns about
fairness, simply because it makes clear a8 determination to treat
matters of greater complexity with the procedural protections
they deserve. In short, while the judicial procedure language
may not be necessary to serve the short term goal of being able

to enforce monetary defaults quickly, the contrast may be useful

15



either politically or in a challenge to the legality of the sum-

mary procedure.

The proposed amendment thus puts three arrows in the HFIs'
enforcement quiver: (1) summary possession and sale, (2) a judi-
cial procedure to enforce a wide range of covenants, in addition
to “simple monetary defaults, and (3) recovery as an arrear of

land revenue. The choice of which to fire belongs to the HFI.

This enforcement arsenal is virtually identical to the State
Financial Corporations Act (63 of 1951), under which secured
loans are made to small business enterprises. Recently, the

Kerala High Court decided a case, K. Surendranathan v. Kerala

Financial Corp., AIR 1988 Kerala 330, in which a borrower whose

property had been taken under the Financial Corporation's pos-

session remedy challenged it as "harsh, and capable of arbitrary
exercise and thus violative of Article 14 of the Constitution."?
He also claimed that the unfettered discretion given the Corpor-

rFd

ation to pick and choose among remedies was illegal.

The court rejected the claim of arbitrariness, pointing out
that the composition of the Corporation's board, its purposes,

the necessity to avoid the problems presented by prolonged court

2prticle 14 provides:

The State shall not deny to any person
equality before the law or the equal protec-
tion of the laws within the territory of
India.

16



delays and a variety of other provisions provided the requisite
guidance for the informed and reasonable exercise by the Corpora-
tion of choice among the remedies. 1In closing, however, the
court cautioned that even where the provisions of a statute are
not arbitrary, the exercise of the power granted by it can be.

It noted that here, the Board had not acted "vindictively oxr
arbitrarily,"” that the borrower was informed of the action to be
taken against him and given an opportunity to bring his account

current, and that he did not.

In another case relevant here, Ramchandra v. Collector,

Nagpur, 1970 Mh.L.J. 116, the High Court set aside an auction
sale conducted by the Collector to recover a debt to a Coopera-
tive Land Development Bank pursuant to the Maharashtra Co-opera-
tive Societies Act, 1960. 1In a procedure apparently similar to
what would happen under the NHB draft amendment, the Collector
conducted the sale of the security property based on a certifi-
cate issued by the Cooperative Land Development Bank. After
reviewing the statute, the court held that notice to the borrower
and an opportunity to be heard were required before any certifi-
cate stating the amount due could be issued and acted upon. It
reached that conclusion by applying what it characterized as

three fundamental rules of natural justice:
1. No one shall be a Judge in his own case.

2. No decision shall be given against a party without
affording him s reasonable hearing.

17



3. Quasi-judicial enquiries must be held in good faith,

without bias and not arbitrarily.

No proper enquiry having been held to determine the propri-
ety of the claimed default, the auction sale was set aside and

the property restored to the borrower.

?hefé are several important lessons to be drawn from these

cases:

First, the court in the Kerala Financial Corp. case relied

heavily on the fact that the choice among the remedies was being
made by the Corporation itself under the guidance of statutory
purposes and goals. The draft NHB amendments would vest that
authority in the HFIs themselves, who are not operating under a
statutory mandate and some of whom would have no more of a rela-
tionship with the NHB than that of lender and borrower, or even
more distant, that of regulator and regulatee. HDFC, for exam-
ple, is not a creature of statute, but a private corporation,
many of whose activities may be regulated by the NHB. HDFC's
corporate charter has not been reviewed for this report. Even if
it did contain some or all of the language relied on by the
Kerala court, query whether a corporate charter would be given
the same weight as a statute. The same question can be raised

with respect to the HFlIs to whom the NHB will on-lend.

bt
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Consideration should thus be given to (1) reviewing the NHB
Act for conformity with the language relied on by the court in
the Kerala case with respect to duties, powers and purposes and
amending where necessary; and (2) developing additional statutory
language for the NHB Act which would establish a simple procedure
under which the HFIs could apply to the NHB for permission to
invoke either of the two summary remedies. (Presumably no NHB
action would be necessary for an HFI to use the judicial proce-
dure.) As an alternative to describing the procedure in detail
in the draft amendment, it might be possible (assuming that Ind-
ian administrative law principles permit) to add an additional
clause to the rule-making authority granted the NHB under Section
55 of the Act, giving it explicit authority to formulate rules
under which it would act on requests from HFIs to invoke either
of the summary remedies. It may also be possible simply to rely
on the broad rule-making authority set out in Section 55(2)(k) of
the NHB Act. Finally, language in Sections 36.C(1) and 36.G of
the draft amendments should be modified so that after the second
appearance of "housing finance institution" is added "pursuant to
authority granted it in each case by the National Housing Bank

under [regulations duly made] or [Section of this Act])."

-

Second, part of the learning of the Ramchandra case is that

requirements for notice to borrowers that action is to be taken
against them will have to be provided. The notice requirement

should not be particularly troublesome. The statute (or, if
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administrative law principles permit, & regulation) could provide

something along the following lines:

Section __ . Notice of intention to collect
amounts due by taking possession (Section 36.C) or as
an arrear of land revenue (Section 36.G) shall be given
to a borrower by a writing, substantially in the form
set forth below, in English and in the language of the
borrower, sent to him by [registered] and ordinary mail
at his last known address and affixed prominently to .

the property which secures the loan to the borrower.

NOTICE OF INTENT TO COLLECT

You are in danger of losing your property. Please

read this notice carefully and observe the time

limits. 1f vyou do not understand this notice,

contact a lawyer.

You are in default on your loan because you
have not made your payments for [dates] in

the amounts of Rs each.

Unless you take one of the steps
described in this Notice the law permits us

to take possession and sell your property at

20



auction [or turn the matter over to the
Collector who will sell your property at
auction] in four months. You may be able to

prevent this if you:

(1) Pay the installments now due. If you pay all

the installments now due, you can prevent the sale of
your property. You have the right to make up all the
missed installments any time up to five days before the
public sale. However, if you wait until we have begun
advertising the sale, the law requires that you reim-

burse us for all expenses incurred.

(2) Disagree with our claim that you are in

default. 1If you have a defense to our claim that you
are in default for the reasons(s) stated in this
Notice,‘you are entitled to a hearing. You should
contact us at once so that we can arrange for a hearing

at which you can present your defenses.

(3) Attempt to sell your property. The law pro-

vides you with a three-month period of time (beginning
with the receipt of this Notics) in which to sell your
home privately. If you decide that you want to do
this, we will assist you by providing the title docu-

ments to your buyer. After deducting the amount that

21



you owe us on your loan and the costs of this collec-

tion effort, we will pay the balance to you.

If you do not understand this Notice, you are
advised to call the undersigned and to contact a

lawyer.

[Name of HFI]

by
Tel:

Third, the Ramchandra decision also requires a hearing

before an impartial trier of the facts at which the borrower has
an opportunity to present his defenses. Under this standard it
is clear that an officer or agent of an HFI could not function as
a8 hearing officer. The next choice appears to be someone named
by the NHB, or perhaps "collection officers" appointed o; a
regional, or state-by-state basis, by the NHB (assuming it would
be considered sufficiently disinterested) pursuant to regula-
tions, or by the State governments, to conduct very simple hear-
ings and. render brief written summaries of the proceedings and
findings, sufficient to support either the seizure of the pro-
perty or the issuance of a certificate to the Collector. Failing
that, there is the possibility of establishing an administrative

tribunal.
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At the meeting chaired by Mr. Sundaram on February 22, a
number of guestions were raised about a hearing and who should
conduct it. First, the matter of how the summary process is to
be invoked should be considered separately from the question of
what kind of hearing to provide a borrower against whom a

monetary default has been asserted and who should conduct that

hearing. Under the Kerala Financial Corp. decision it is clear
thaf, upon a request from an HFI or a bank, the NHB could pro-
perly make the decision to invoke one of the alternative summary
procedures. The NHB should be able to exercise its rule-making

authority to establish a procedure for that purpose.

The second question is whether the NHB, in its capacity as a

regulator, could also conduct a hearing and issue either an order
for possession and sale or a certificate to the Collector. A
concern was expressed that because in certain circumstances the
funds sought to recovered could be traceable to the NHB, in its
capacity as an on-lender to HFlIs, it might lack a sufficient mea-
sure of disinterestedness. If that is true, then the hearing
responsibility could be turned over to the appropriate state
officers, as appears to be the case with the State Financial
Corporations, or to the Collectors. Again, it may be possible to
provide for such a procedure by the exercise of the NHB's rule-

making authority.

Finally, the suggestion that it would be useful to fund

either tl.e States or the Collectors to assume this added respon-
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sibility seems a good one. The major concern, however, is to
keep the procedure simple, a goal not well-served by the estab-

lishment of an administrative tribunal.

For a number of years, administrative tribunals have been
resorted to for the collection and enforcement of private sector
obligations to the joint or public sectors.? While legal
scﬂblars might quibble over the wisdom of establishing an exten-
sive array of tribunals outside the regular court system, given
the delays in the courts, it may, in many cases, be the only
alternative.* However, because tribunal members tend to be
appointed from among retired judges, there is a likelihood that a
substantial measure of courtroom formality would creep into a

procedure that should be kept very simple. Because the matter to

3In 1976, the Indian Constitution was amended expressly to
provide for tribunals. Constitution of India, Part XIV A.
Because its author lacks both the time and the qualifications,
this report is not an examination of Indian Constitutional law.
Accordingly, no view is expressed as to whether Article 323B(2)
could be interpreted to include authority for establishing a
tribunal to adjudicate claims by HFIs that borrowers have
defaulted. But it is an issue that merits examination.

‘For many years, the United States has resorted to similar
devices at the state and federal levels. For example, disputed
claims in the states for unemployment insurance and for compen-
sation for workers injured on the job are adjudicated in the
first instance at the level of what would be known in Indian
parlance as an administrative tribunal. At the federal level,
claims by and against contractors on public works project are
initislly determined by tribunals. Similarly, disputes arising
under the Internal Revenue Code are initially determined outside
the courts. In all cases, an appeal to the appellate courts is
available, and the Indian Constitution imposes a similar
requirement, though it does permit the omission of one level of
appeal. Constitution of India, Article 323B(3)(4).

24



be determined -- default ~-- is so straightforward, it does not
need a hearing mechanism as troublesome to establish and cumber-
some to operate as an administrative tribunal. However, should
such a scheme be resorted to, appeals should be limited to the

Supreme Court, and solely on issues of law.

2. The Security Transaction

The 1882 Act specifies no less than six different types of
mortgages, some of which have not been heard from in hundreds of
years and others of which can only be utilized in specified
cities and by persons of specified national and religious origin.
Section 58. When broad-scale revision is undertaken, the possi-
bility of dropping the term "mortgage"” and substituting for it
"security interest" should be considered. The classification

problem would thus be eliminated.

The states have imposed documentary stamp duties at a rate
s0 high, 14%, as to be confiscatory. The result -- which serves
neither the States' interest in raising revenue, nor the land
tenure system's interest being able to maintain records of titles
and encumbrances ~- is that documents identified as mortgage-
related in most developed countries are simply not entered into
or registered in India. Loans on immovable property are secured
by depositing the deeds with lenders, thus creating equitable
mortgages. With no effective system of registering documents

which reflect an encumbrance on property, it is difficult to
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understand how, short of hand-to-hand combat, priorities are

established among competing lien holders.

This is a problem that deserves urgent attention if an even
modestly sophisticated mortgage finance system, primary and
secondary, is to mature in India. But it is not a problem
addressed by the NHB draft amendment, nor can it be. Resolution
will have to await a much broader effort at fiscal and law

reform.

3. Access to the Summary Enforcement Procedures

As it stands, the NHB draft amendment allows only HFIs which
have made use of the NHB's refinance or credit facilities to use
the summary enforcement mechanisms. Section 36.B. If HDFC and
HUDCO's borrowers, the local housing agencies, will be using
those facilities, the mechanisms will be available to them.

Also, we have been advised that there is a desire to afford

access to banks (looking forward to the expansion of their mort-
gage finance business) and to LIC. To accommodate those inter-
ests, as well as to assure access by all HFIs, even if they are
not availing themselves of the NHB's credit facilities, the sec-

tion might be redrafted along the following lines:

The provisions of this Chapter shall apply to
Banks [describe by schedule] and the Life

Insurance Corporation of India in respect of
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financing they provide for housing, and to

housing finance institutions.

Given the broad definition of HFIs in Section 2(d) of the NHB
Act, this should assure access to the summary mechanisms by HDFC
and by the local agencies to whom HUDCO on-lends, as well as to
banks and to LIC. Modest conforming changes will have to be made

elsewhere in the draft as well.

Interest was also expressed in assuring that loans to house-
holds buying cooperative units could be enforced. In a 1975

decision, R.H. Shah v. H.J. Joshi, AIR Supreme Court 1470, the

Supreme Court held that a cooperative occupancy certificate was a
property right that could be pledged or assigned. Section 36.C
of the draft amendment refers to taking possession of "the pro-
perty pledged, . . . ." In light of the Supreme Court holding,
this language appears to cover cooperative occupancy certificates
and the dwei<ling units. Section 36.G authorizes the Collector to
enforce "in the same manner as an arrear of land revenue." 1If
the Collector can sell an occupancy certificate to collect a land
arrear he can certainly do the same thing with respect to a
defaulted housing loan. If not, the remedy would be either to
amend the statute which defines the authority of Collectors or to

add the following sentence to Section 36.G:

For purposes of this Section, the Collector

may recover the amount by selling, in the
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same manner a8s he would sell any immovable
property, a cooperative housing occupancy

certificate.

I1f adopted with some of the modifications suggested here,
the NHB draft should provide a speedy enforcement mechanism. 1Its
selective and effective use in a relative handful of situations
should provide an example which will promote prompt payment by

many more borrowers than those against whom it is actually used.

The next step is a systematic and comprehensive revision of
the laws which have an impact on immovable property financing,
beginning with the documentation, carrying through registration,
and including foreclosure. Below, we offer some statutory langu-
age, together with comments, that might be useful as a starting

point.

B. Elements of a Restructured Foreclosure System

»

Section 101. Title. This Act shall be known and may be cited as

the Residential Mortgage Foreclosure Act.

Section 102. Scope. This Act applies to any transaction,
regardless of its form, which is intended to create a security
interest in property which is the principal residence of its
owner, or which is intended to create a security interest in

owner-occupied real estate which is used for farming or related
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purposes, including but not limited to a mortgage, deed of trust,
security deed, contract for deed, land sale contract, and any
other consensual lien or title retention contract intended as

security for an obligation.

Comment

This section embraces all transactions in which the parties
intend to create a security interest in real estate covered by
the Act. It therefore excludes those security interests created
by operation of law, and depends solely on the parties' intent.
It operates in disregard of the distinction between "lien theory"
and "title theory" and covers a transaction whether the title to
the collateral is in the secured creditor or in the debtor. The
listing of traditional security devices is illustrative, and it
is the parties' intent in transacting, not the manner in which

they choose to label the transaction, that is determinative.

Coverage is limited to owner-occupied properties used pri-
marily for residential and farms simply because the drafter has
no knowledge of how other immovable property secured transactions
operate in India. Most of the principle; reflected here could be
made applicable to non-residential and non-farm transactions as

well.
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Section 103. Purposes:; Rules of Construction. This Act shall be

liberally construed and applied to promote its underlying pur-

poses and policies, which are:

(1) to modernize the law governing residential and farm

mortgage transactions;

* (2) to protect borrowers against practices which may cause

[

unreasonable risk and loss to them;

(3) to provide certain and equitable procedures whereby
secured creditors may protect their security interest and realize
their obligations from the proceeds of the collateral of debts:;

and
(4) to ensure stability and marketability of title.
Comment

This Act should be construed in accordance with its underly-
ing purposes and policies, and each section should be read as
narrowly or as broadly as possible to conform to those purposes

and policies.

Among the goals of the Act is to extend modern consumer
protections to an area of law which has been largely neglected.
While the Act limits the freedom of the parties to contract, it

does not jeopardize the fundamental right of the secured creditor

-

to protect the security property and to satisfy the debt. The . "
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procedures made available balance the secured creditor's interest
in repayment of the debt with the debtor's interest in protecting
and realizing his equity.

Section 104. Waiver. The provisions of this Act shall not be
waived and any agreement to waive them or covenant not to rely

upon them shall be void.

Comment

Even though many persons covered by this Act could "know-
ingly, freely, and intelligently" waive its protections, the
endless litigation which permissive waivers could generate would
thwart the Act's purpose of stability and marketability of title;

hence a blanket prohibition on waivers is imposed.

Section 105. Supplemental General Principles of Law Applicable.

The principles of law and equity including the law relative to
capacity to contract, marshalling of assets, subrogation, estop-
pel, fraud, misrepresentation, duress, coercion, mistake, uncon-
scionability, bankruptcy, or other validating or invalidating
cause, qppplement this Act unless displaced by particular provi-

sions of it.
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Comment

This Act displaces existing law only as stated by specific
sections and by reasonable implication therefrom. The listing is
intended to be illustrative of the fact that, except as expressly

modified herein, common law rights remain intact.

Section 106. Construction Against Implied Repeal. This Act is

intended as a unified coverage of its subject matter. No part of
it may be construed to be impliedly repealed by subsequent legis-

lation if that can be reasonably avoided.

Comment

Acts which are of a uniform, permanent and comprehensive

nature should not be subject to easy repeal by implication.

Section 107. Severability. If any provisions of this Act or its

application to any person or circumstance is held invalid, the
invalidity does not affect other provisions or applications of
the Act which can be given effect without the invalid provision
or'application, and to this end the provisions of this Act are

severable.
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Comment

This is severability language freguently used in model acts

in the United States.

Section 108. Definitions. In this Act:

(1) "Debtor" means the person who owes payment or other
performance of the obligation secured, but if the debtor and the
owner of real estate are not the same person, the term means the
owner of real estate in any provision of this Act dealing with
the collateral, the obligor in asny provision dealing with the
obligation, and the term may include both where the circumstances

80 require.

(2) "Default" means the nonperformance of a duty arising

under a security agreement.,

(3) "Forbear" means refraining from foreclosing on the

security agreement even though the debtor is in default.

(4) "Secured creditor" means a lender, seller, or other

person in whose favor there is a security interest.

(5) A "security agreement” means a writing that creates or

provides for a security interest in real estate.
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(6) "Security interest" means an interest in an owner-
occupied, one- to four-unit residential dwelling or farming

operation which secures payment or performance of an obligation.

Comment

~ The terms chosen have no common law or statutory roots in
order to avoid the implication that existing law referable to any
of the numerous terms now used to describe secured transactions
in real estate is applicable. Thus, the relationship of "mort-
gagor-mortgagee," "grantor-debtor," "settlor-debtor," or "pur-
chaser-seller" -- terms which describe the participants in a
"mortgage"” or "deed of trust" -- becomes "secured creditor-
debtor" to describe the participants in a "seéurity agreement, "

if the "security interest"” is in a residential dwelling or farm.

The term "security agreement" can include a purchase money
mortgage in favor of a commercial creditor and does not alter
existing law pertaining to its priority over certain catégories

of claimants.

Section 109. Notice of Intent to Foreclose. A secured creditor

may seek to foreclose on the security interest which is the sub-
ject of 8 security agreement by mailing to the debtor by [regis-
tered] and regular mail and by posting prominently on the secur-
ity property a Notice of Intent to Foreclose, in English and in
the language of the debtor, in substantially the following form:
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NOTICE OF INTENT TO FORECLOSE

You are in danger of losing your property. Please read the

enclosed carefully and observe the time limits. If you do

not understand this notice, contact a lawyer.

You are in default on your security agreement no.

because [reason(s) for and underlying facts of claimed

default]

Unless you take one of the steps described in this Notice
the law permits us to hold a public sale of your home in four
months. You may be able to prevent this if you:

1. Pay the installments now due. If you pay all the

installments now due, you can prevent the sale of your home. You
have the right to make up all the missed installments any time up
to five days before the public sale. However, if you wait until
we have begun advertising the sale, the law requires that you

reimburse us for all expenses incurred.

(2) Disagree with our claim that you are in default. 1If

you have a defense to our claim that you are in default for the
reasons(s) stated in this Notice, you are entitled to a court
hearing. You should contact a lawyer at once so that you can

file a lawsuit within thirty days.

(3) Attempt to sell your home on the private real estate

“r

market. The law provides you with a three-month period of time
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(beginning with the receipt of this Notice) in which to sell your
home privately. 1If you use the services of a real estate broker,
or other sales technigues, it is more likely that you will obtain
a higher price for your home than we will be able to if we are
forced to sell it at a public auction. You are urged to take

this opportunity to minimize your losses.

1f you do not understand this Notice, you are advised to
contact a lawyer.

Comment

The creditor may trigger the foreclosure process by mailing
a Notice of Intent to Foreclose to the debtor. No attempt is
made to impose restrictions on when the Notice may be mailed, or
what constitutes a default. As & practical matter, if, as it
usually will be, the claimed default is failure to make a pay-
ment, the creditor will not possess the administrative capability
to issue a notice until one month after the date of the last
payment. The grounds for default may be determined by reference
to the security agreement, and traditional remedies are available

for unconscionable terms.

The main purpose of the Notice is to explain to the debtor
the options the law provides -- private sale, the opportunity to
be heard in court on a contractual defense, and cure and rein-
statement rights -- and to point out the time limits on the exer-

cise of the various options.
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The Notice must be written in a manner substantially equiv-
alent to the one provided. Both the Notice and its attachment
must be written in plain and understandable English and in the

language of the debtor. .

Section 110. Opportunity to Raise Contractual Defenses.

(1) The debtor may assert any judicially cognizable defense
to the claim of the existence of a valid obligation or to the
creditor's claim of default by filing a [civil action] seéking an
injunction within one month of receipt of the Notice of Intent to

Foreclose.

(2) The prevailing party shall be entitled to court costs

and reasonable attorney's fees.

Comment

While the overall purpose of the Act is to permit a power of
sale to be éxercised within a reasonable period of time, and to
avoid a judicial foreclosure proceeding in every instance -- and
its attendant costs in terms of time and money -- this section
atfords a debtor with a contractual defense a reasonable oppor-
tunity to be heard. Court costs and attorneys' fees are automat-
ically awarded to the prevailing party to encourage meritorious

defenses and to discourage dilatory defenses.

37



Section 111. Cure and Reinstatement Rights. A debtor in default

shall have the right to cure and reinstate the security agreement
any time until five days before the date of the public sale, pro-
vided that the debtor reimburse the creditor for any expenses the
creditor has incurred in satisfying the requirements of Section

__ of this Act.

Comment

This section establishes a mandatory time period within
which the secured creditor must accept a debtor's offer to pay
all of the monthly payments then due, as well as any expenses
incurred by the creditor in advertising the propexty for sale.
The right to cure and reinstatement is extinguished five days
before the date of public sale in order to eavoid chilling com-
petitive bidding at the sale. 1If it is believed that permitting
cure and reinstatement until that time may not avoid depressing
the sale price, an earlier time may be set. It is important,
however, in order to avoid disputes over whether an offer to cuvre
was timely, to set an easily calculated date after which the

right is cut off.

It may also be appropriate to limit the number of times a
debtor may cure and reinstate after the creditor has set the 30-
day public sale advertisement period in motion. Even though the
debtor is required to reimburse the creditor for expenses

incurred, direct and indirect, including newspaper advertising
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fees, fees for the production of appraisal reports, labor. and
overhead, some indirect costs are incapable of measurement and it
may be unfair to sénction the unlimited exercise of cure and

reinstatement rights.

Section 112. Private Sale by the Debtor. All debtors covered by

this Act shall have three months from the date of receipt of the
Notice of Intent to Foreclose to sell the real estate which is

the subject of the security agreement. The real estate shall be
deemed to be so0ld if, at the end of the three- or six-month per-
iod, title has not been transferred but all the following condi-

tions have been met:
(1) all contingencies have been satisfied;

(2) the amount of the prospective buyer's deposit on the
real estate is at least equal to the amount necessary to permit
the debtor to cure and reinstate the security agreement as of the

»,

date of final closing; and

(3) the debtor and prospective buyer have agreed in writing
that, in the event title is not transferred to the buyer, the
secured creditor shall be entitled to that portion of the deposit
which 15 necessary to permit thé debtor to cure and reinstate the

security agreement.

If no sale within the definition of this section has

occurred upon the expiration of the three-month period, the
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creditor may conduct & public sale in accordance with the

procedures set forth in Section .
Comment

This section grants all debtors who have received a Notice
of Intent to Foreclose three months in which to attempt a private
sale of the property. One of the least satisfactory aspects of
present mortgage foreclosure procedures is the method of sale.
Sale by public auction -- even if it is conducted in the commer-
cially reasonable fashion required by this Act -- is inherently
inferior to a private sale in a true market setting. While the
three-month limitation does not simulate a true market model, it
should give most debtors a reasonable opportunity to recover

their equity.

It is likely, however, that the debtor may have a buyer but
that the transaction will not be closed at the end of the three-
month period. This section draws a line between transactions
which are still contingent upon the happening of some future
event, such as the ability to obtain financing, and transactions
where all contingencies have been satisfied and it is likely that
the sale will be completed. As a protection for the creditor
against £he possibility that closing does not occur, two other
conditions must be met by the end of the three months: (1) the
deposit given by the prospective buyer must be sufficient to

cover all missed payments due to the creditor at the end of the
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three-month period; and (2) the debtor and buyer must agree in
writing that if closing does nof take place, the creditor is
entitled to that portion of the security deposit necessary to
cure and reinstate the debtor. 1If the three conditions are met,
the creditor is precluded from commencing the public sale proce-

dures because he is adequately protected.

This section operates to the clear advantage of both debtor
and cfeditor and, if extensively utilized, could dramatically
reduce both parties' losses associated with traditional fore-
closure. It is to the creditor's advantage to urge its use in
the Notice of Intent to Foreclose and to provide assistance to

debtors on the best methods of promoting a private sale.

It should be noted that the opportunity to effect a private
sale is automatically granted any debtor who receives a Notice of
Intent to Foreclose, and the three months begin running regard-

less of whatever other options the debtor elects.

Section 113. Public Sale by the Secured Creditor. Whenever a

public sale by the creditor is authorized by this Act, the sale
must be preceded by good faith efforts to publicize as broadly as

possible that the following sale procedures will be utilized:

(1) inspection of the premises at any reasonable time

during the thirty-day advertisement period will be permitted:
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(2) [appraisal reports] and all other reports customarily

furnished prospective buyers will be furnished upon request;

(3) written bids may be submitted prior to the date of the

sale;

(4) on acceptance of a written or oral bid, the bidder must
deposit 10 percent or more of the bid price in cash, or letter of
credit or bank obligation and complete the transaction within

five weeks; and

(5) 4if the successful bidder fails to make the deposit at
the time of acceptance of the bid or fails to pay the balance of
the price, the real estate may be resold subject to the provi-
sions of this section. A defaulting bidder is liable on his bid
which may be specifically enforced against him or, at the option
of the creditor, the deposit may be retained or recovered. Any
sums retained or recovered shall be applied in the same manner as

the proceeds of a completed sale.

Comment

This section prescribes public sale procedures which may be
instituted whenever the debtor has failed to sell privately. An
independent trustee, public or otherwise, with express fiduciary
responsibilities to both creditor and debtor was not believed to
be necessary because the sale requirements will afford sufficient

protection of both parties' interests.
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The purpose of this section is to avoid the artificially
depressed sales price that public auctions of foreclosed proper-
ties can produce. Thus, an effort to generate as much buyer

interest as possible is required.

Section 114. Application of Proceeds from Sale. The proceeds

from a sale shall be applied in the following order:

(1) the expenses of a public sale, including direct and

indirect expenses incurred pursuant to Section ;

(2) the reasonable expenses of securing possession before
sale; holding, maintaining, and preparing the real estate for

sale, including taxes, insurance, and reasonable attorney's fees;
(3) the satisfaction of the indebtedness secured;

(4) the satisfaction in the order of priority of subordin-

ate security interests of record; and

(5) remittance of any excess to the debtor.

Comment

This is the typical manner in which proceeds of a sale are
applied, except, under this Act, the expenses of a public sale
may be greater because of the efforts necessary to obtain the

highest possible sale price.
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Section 115. Effect of Disposition; Right of Redemption

Repealed. Upon payment by the purchaser at a public or private
sale, a deed shall be executed to the purchaser reciting the
facts that the sale was conducted in accordance with the require-

ments of this Act, which recital shall be prima facie evidence of

such compliance and conclusive evidence thereof in favor of bona

fide purchasers.

The deed executed to the purchaser shall convey the interest
in the real estate which the debtor had the power to convey, free
of the security interest under which the sale occurred and any

subordinate interests of record.

After sale as provided for in this Act, no person shall have

any right by statute or otherwise to redeem from the sale.

Comment

-

This section makes clear that a purchaser under either
method of sale takes free of interests of the debtor and all sub-
ordinate parties by requiring a recital of these facts in the
deed. The weight accorded such a recital eliminates a rigorous
examination by the purchaser to determine whether the details of
the statutory requirements were met and further assures that the
sale price will more properly reflect the real market value of

the property.
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In addition, this section prohibits post-sale redemption, a
right generally accorded by statute, because of its depressant
effect on sale price due to the inability of the buyer to receive

full and effective title immediately.

[If felt appropriate for public policy reasons:]Section .

Anti-deficiency Judgment. No debtor covered by this Act shall be

liable for a deficiency judgment if the proceeds of the sale of

the secured property fail to satisfy fhe outstanding debt.

Comment

The primary axr.- went in favor of a blanket prohibition
against deficienc: :u?ju :iis is that in making the loan, the
secured creditor has, >y tuoe very nature of the loan, agreed to
look to the securi: - jropcrty and not to the personal credit of
the debtor for satis.’ .ct.on of the debt. Even if the creditor
did implicitly look to both the security property and tpg deb-
tor's personal credit in making a decision to loan, anti-defi-
ciency judgment legislation will force the creditor to look

solely to the security, thus fostering prudent lending policies.

The real impact of anti-deficiency legislation will be on
the second and third mortgage holder. 1In the United States,
banks and savings and loan institutions, the bulk of the industry

making first mortgages, have not utilized their authority to seek
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8 personal judgment against a debtor when the proceeds of the
Jjudicial sale fail to satisfy the debt. Those lenders who are
inclined to seek deficiency judgments, the second and third
mortgage holders, will be discouraged from over-mortgaging a home
by anti-deficiency judgment legislation.

Section . Foreclosure by Judicial Proceeding.

(a) Any real estate security interest may be foreclosed in
a judicial proceeding that directs a judicial sale of the real

estate that is subject to the security interest.

(b) In his initial pleading the secured creditor shall
state facts showing that the notice of intention to foreclose was

properly given.

(c) Process shall be served on all persons whose interest
is to be cut off by the judicial sale. If the court finds that
the debtor is in default and that the creditor has properly given
notice of intention to foreclose, it shall enter judgment for the
amount due with costs and order the sale of the real estate. The
judgment also shall specify the official, secured creditor, the
debtor, or other person authorized to conduct the sale. Unless
otherwise specified in the judgment, the sale shall be conducted

in accordance with Section of this Act.

(d) The person conducting the sale must seek potential
buyers and bidders through means of communication reasonable for

the type of real estate involved, even though there has been or
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will be notice by publication for the purpose of service of

process or informing persons having a claim to the property.

(e) The judgment shall direct the person conducting the
sale to make a report to the court. 1If it appears to the court

that justice has been done, it shall confirm the sale.

(£f) If the sale is confirmed the person conducting it shall

execute an instrument of conveyance under Section .

(g) 1If possession the property is wrongfully withheld after
confirmation of the sale, the court may compel delivery of pos-
session to the person entitled thereto by order directing the

appropriate official to effect delivery of possession.

Comment

This section prescribes the procedure for foreclosure by
judicial sale. It makes applicable to such a proceeding the
rules of civil procedure. Subsection (b) states certain rules of
pleading necessary to make operative rights given elsewhere in
the Act. Subsection (c) calls for entering a judgment for the
amount adjudged to be due and then prescribes how the court
official is to conduct the sale. Subsection (d) repeats for
judicial sales the requirement for exercise of power of sale,
that the official or other person conducting the sale use some
means other than publication of a legal notice to find buyers.

If a judicial sale is held, subsection (e) requires that the sale
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’
details be presented to the court for confirmation. Subsection
(f) states the formalities of the instrument of conveyance when
the sale is conducted by the court. Finally, subsection (g)
enables the court to put the purchaser in possession where

possession is wrongfully withheld after confirmation of the sale.

Section . Commencement of Judicial Foreclosure Proceedings

When Waste or Abandonment is Alleged.

(a) Whenever a secured creditor has reason to believe that
the debtor is committing waste or has abandoned the security
property, and as a consequence there is a threatened inadequacy
of the security to meet the outstanding debt, a complaint setting
forth the facts relating to such acts and seeking a foreclosure
order and the right to be placed in immediate possession may be
filed. The complaint shall be served in the manner required by
law on the debtor and on holders of all subordinate security

interests of record.

(b) A preliminary hearing on the complaint shall be held
within 5 days of service of the complaint and if the court is
satisfied that the allegations of waste or abandonment have been
proven are credited, the secured craditor shall be placed in
immediate possession. A foreclosure order authorizing sale of
the security property in accordance with Section ____ shall be

automatically entered within 21 days after the date of the
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preliminary hearing unless the debtor asserts claims or defenses

to the default prior to the expiration of the 21-day period.

Comment

This section provides as a matter of law that an act of
waste or abandonment which threatens to decrease the value of the
security property is grounds for foreclosure and establishes an
expedited and what may be a summary hearing procedure to place
the creditor in possession of the property prior to sale.
However, there must be actual or threatened inadequacy of the
security property to meet the outstanding debt to ensure that the
extraordinary relief granted is necessary to the creditor's

repayment.

There is a 21-day delay between the time the creditor is
placed in possession and the date of entry of a foreclosure
decree authorizing a public sale in order to prevent an unjust
summary termination of the debtor's interests. The debtor may
have a defense to the default which led to abandonment, or may
have appeared to have abandoned the property when in fact he was
merely gemporarily absent. The five day period before the pre-
liminary hearing may not be sufficient time to raise the first
defense properly; and in the latter case, where the court is in
doubt, the creditor may be placed in possession pending entry of

a foreclosure decree.
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AMENDMENTS TO THE NATIONAL HOUSTYRS BANK ACT,18%

CHAPTER V A
SPZCIAL PROVISION POR ENPORCEMENT OF CLAIMS

R Ty

Definition

Mnlicabilicy
of Chgpter V

Right of
housing
finance
institutions
in case ©Of
defsult

36.A In this Chapter unless the cOntext otherwvise
reguires, -

"borrower™ means any person to whom any credit lirm
has been sanctionsd for housing by any housing
finance institution, whether availed of or not,ant
includes -

(1) in the case of a company or Corcoration,
its sudsidiaries;

(s4) in the case of:l Hindu undivided family,
any member thereof or any firm in which su
member u:n partner;

(144) 4n the case of a firm, any partner thereof
or in any other firm in which such partner
is s partner, and

(1v) 4n the case of an individual, an~ £ism In
which such individual is s partnec,

36.3 . The provisions of this Chadoter shall aonly

to only those Housing finance institutions which

have availed of any refinance or cre®it facilictie
from the Nagtional H.oustnq Bank under gny of its
schenes,

36.C(1) Where any “orrower, vho is under a

liadbility ¢to a housing finance institution under

sn agreement, makes any default in repayment of
sny housing loln'or advance or any instalment
thereof or othervise fails to comply with the
terms of the seil agreenment, the housing finance
institution shall hawe the right to take possess
don as wall as the right to transfer dy way of
lease or sale and reslise the proderty pleigeqd,

mortgaged, hydothecated cr risigned to it,

’
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Powver to
csll for
repayment
before

agreed period

2
(2) Any trensfer of prooerty msis by the housing
finance institution in exercise of its powers unde:
sub=section(1), shall vest in the transferee all
rights {n or to the property transferred, as if the
tranafer had been mads by the owmer of the propert)
(3) Whare eny action has been taken against the
borrower under the provisions of subessction(l), s
costs, charges an4 expenses, which in the opinion
of the hoasing finsnce institution have been prope:
incurred by ¢t as incidental thereto, shall be
recoverable from the horrower and the mmmey which !
received by {t shall, in the ahsence of any contra¢
to the contrary, be hell by it in trust to be
apolied firstly. in paymant of such costs, charges.
and exvenses and, secondly, in Aischarge of the del
due to the housing finance institution, end the
residue of the money so received shall be pai4d to
the person entitled thersto.
36.D Notwithstanding anything in any agreement to
the contrary, the housing finsnce institution may,
by notine in writing, require any borrower to whie
it has arsnted any housing 1;an o~ afvance ¢o
Aischarge forthwith in full, its liahilities ¢to
th hnusing finsnce {nstitution -

(a) 4f 1t sppears to the hnusing finance
institution that falseor wmisleading
information in any materisl particuler
was given by the borrower in his epnlieatd
for the housing loan or advance; or

(b) 1f the horrower has failed to comoly
with the terms of its contraét with
thehousing finance institution in the
matter of the housing loan or advance; or

() 4¢ there is a ressonsble sporehension

that the harrower §s unsble to vey his

. 9\'
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(4)

(e)

3
debts or that proceedings for liquidstion may be
commence in resovect thereof; or
1f the proverty pledgeZ, sortgage 4, hyoothecated .
or asasigned to the housing finence institution as
recurity ¢or the housing loan or ardivance is not
insured and kent insured by the bnrrower to the
satisfaction of the housing finance snstitution
or deprseixtienxin depreciates in value to guch an
extant that in the opinion of the housing finance
inatitution, further security to its satisfactinn
shnulAd be given and such mecurity is not given; or
i1f¢, for any r=ason it is necesssry to protect the
institution.
intarests of the banhbngoooapsoy, housing finance/
36.E(1) +here & borrower, in hreach of any agree-
ment, makes any Jdefault in repayment o any housing
1oan or advance or any instalment thereof or other-
wise fails to camoly with the ter-a of ris agresmert
with the housing finance institution or where the
housing finsnce institution requires s dorrower to
make immediate revayment of any housing loan or
advance under section 36D and the “orrower falls
to make such renayment then, witihout prejuiize to
the provisions of section 36,2 of this Act snd of
section 69 of the Transfer o Property Act,1882
(4 of 1882), wny officer of the housing finsnce
institution, generally or svecislly suthorise”
by the National Housing Bank in this “shalf, may
apply to the District Judge within the limits
of whose jurisdiction the borrower csrries on ..
the w-nle or s'dstantial part of his business =

€nr ane or more of the follawing reliefs, nemely i«

- —



Procedure of
Dintrict
Judge in
respect of
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under 36E,

4 -
(a) for an order for the ssle of the pronerty
pledged, mnrtgaged, hyoothecated or sssigned
tn the hvmugsing finance institution as security
for the hnousing loan or edvance; or
() for an 84 interim injunction restraining the

borrower fro- transferring or removing his
assets from the premises of the borrower
withnut the permission of the housing financ e
inetitution which such removel is spnreherded.

(2) An apolicatinn upter sub-section(l) shall state

thenature anA extant of the liability of the horrower

t~ the housing finance institution, the groun! on which

1t is made and such other particulars as may be

nrescriheq,

36.7(1) A~hen the avolication §® for the reliefs

rentioned in clause (a) and (b) of subesection(1)

of Section J6=(1), the District Juige shall pass

an sat=interim order sttaching the security, or s» much

of the property of the borrower 8s would on being

sold realise {n his estizate an amount equivalent in

value to the butstanding lishility of the borrower

to the housing finance {nstitution, together with

the costs of the proceedings takan un4der sectinn IRE,

dx with or without sn &84 intarim injunction mmetraining

the horrower from transfering or removing his assets,

(?) Defore passing any order under sub-section (1)

the District Judge may, $€ he thin¥zfit, examine

the of ficer making the apnlicetien.

) tt the same tim= gs he passes an order under E'

mbesection(1), the District Judge shall issue t» the

»-
-

horrower 8 notice accommanied by cooies of the order,
the apnlicatinn and the evidence, if any, recorde”?
b hin ~allina udson him tn chaw cause on a Aat~ to
E ne-:fied in thm nntice why the 84 intarim orvear

Nt or the

/Slb

% 3t aehm .t ahAuld not be made abso



injunction confirmed.

(4) If no causs is shown on or before the date
specified in the notice under subesection(3), the
district Judge shall forthwith make the ad interim
or4ar s-solute, and direct the sale of the attached
property or confirm the injunction.

(5) Tf cause is shown, the NDiatrict Juige shall
procead to invegtigete the claim of the housing
finance institution in accordance with the orovisinn-
cantained in thr Code of Civil Procedura( Act_{:‘

1908] in so far as such provisinns may be aoolied
thereto.

(6) After making an investigation un4er s b-

section(S), the District Judge, may -

(a) confirm the order of attachment and Afirect
the ~ale nf attache’ proverty:;

(b) wvarv the o.der of attschment so s to
release a vortion of the property from
attachment and direct the sale of the remaine
4er of the attached property;

(c) releass the provertv from sttachment;

(4) confirm or Aissolve the injunction;

Provided thet when making an order undsr
clavee(c), th Nistriet Judgey may meke such
gurther orders as he thinks necessary to nrot~ct
the interests of the housing finance {nstitution
and may aonortion the costs of the procesAings
in such manner e~ he thinks fit.

Provide4 further that unless the housing
finance institution intimates to the District
Judae that it will not ¥ anoeal sgainst any order
relegsinag any oroperty from gttachment, such ethex
o-Aer z=hall nnt he given effect t» until the
exnirv of the neriod fiwed under sub-section(h)

wittin vhi~ an apoeal mav “» vreferred or, if

Al SRR YN
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an anpesl is preferred, unless the High Court
otherwise Airects until the apoeal s disvoseq
of.
(7) An order of attachment or sale of property
under this section shell “e carried into
effect as far as practicadle in the mannrer
provided in the Cods of Civil Procedure, 1908
(Act 5 of 1908) for the sttachmnt or sale of
pronerty in executinn of a decree as {f the
tusing finance institution were the 4decree
holder,
(R) Any party sggtieved by an ;raor under
sube.section(4) or subesection(6) may, within
thirty Aays from the date of the order, avoveal
ta the High Court, aa4 upon such sgppeal the
High Court may, after hearing the parties,
pass such ordera thereon as it thinks promer,
(9) fhere proceedings for liquidation §n
resnect of 8 borrower haw commence” before an
andlication is made under sub.section(l) of
Section 36, nnthing {n this sectinn shall be
construn? as qiving to the housing finsnce
institution any preference over thenther
creditors of the borrower not confarred on
1t hy anv other law,
(10) 7%The functions of a District Juidge under
thi~ ssction shall be exercisadble =
(8) 4n & oreaidency tmm, whers there i<
a city civil court having juristiction,
by 8 juige of that court and in the . .
absence of such cwre, by the High v
court, an? !
(b) elsevhere, 3180 by an st4itionsl

= S

Dimtric® Judge or by sny juige of the

orincioal emurt of civil jurisdiction,

=
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’
{11) Por the removal of doubts it {s herehy dsclare”

that any court competent to grant an 8d=interim {njunctior

under this section shall also haw the nowver to saooint

8 Receiver and to exercise all the other nowers incidentas’

thereto.

36G, Whrere any masunt is due to the housing finance
institution in rescect of any accanmodatidn towarAs
bousina aranted by it to any borrower, the housing
finance institution or any parson suthorised by it in
writing in this wehalf, may, vithout nrejulice ¢to any
other mnde Af recovary, make an Aonlication to the
State Governteat far the recnvery of the amourt Ape
tn it nnY {f the State GAvermment nr such authmrity,
as that Government may mpecify in t-is hehalf, i
antisfied, after following such procedur as may be
AregeribeAd, that any amount s an Aye, it may {-<«ye »
rartificate for that smount ¢tn the Collector, anAd the
Collecter shasll oroceed tn recover that amount §in the
same manner ~s an arrear of lan? revenue,

3AH(1) Where any oraverty, effects or actionable
claims have been 5019 or lessed in pursuance of any
pover conferred under ¢his Chapter, the housing
finance institution or any othsr parson suthorised
bty the “ousing finance instituticn may, €or the
vurnore of takting into custody or control any such
prorerty, effects or sctionanle claims may recueet
in writirg the Chief Metropolitan Maaistrate or the
District Meaistrate within whose jurisdiction any

relating
oroo=rty or bnoks of accounta or other Ancuments/

e
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court to revay
econstruction
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e
such property or effects or asctionable claims may
be situated or found, to take possegsion theveof,
an? the Chief Metropolitan Magistrate or thex
ftxtrtgveMagtwtyts a9 the case may be, the District
Magistrate shall, on such request being made to him,-

(= take possession of such property,
effrcts or actionahle claims and
bnoks of accounts and other 4ocuments
relating thereto; and,

(b) forward them to the hmusing fitwmme finance
institution or other person, as the case
may be,

(2) For the purpose of securing compliance with

the provieimng of subesection (1), the Chief Metrn-
p~litan Magistrate or the District Magistrate may
take or cause to be taken such steps and use, or
caus® tn be used, such force, as may, in his oninion,
be necessary.

(3) No aet of the Chief Metrooolitan Meagistrate

or th» Nistrict Magistrate done in du~rsuance Of this
saction shall be called Iin question in any court

or “efore any authority.

36I(1) N> enurt shall pess any or‘br’or title or
any matter relatina to famoveadble prope~ty i{n the
purchase or construction of which, any loan or
advance has been made by a housing finsnce tmattet
institution, unless an order is Passe’ farwxy

for revcayment nf the dues 0f such housing finance
institutinn,

(2) Wihere th- circumstances requiro, the court
many, havina ~qard to the conditiona in which

any loan Sr advance has been made by the housing
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finance institutions, Dass any interim order
permitting thn concarnad party tn let out
the hnouss or any nther {mmoveahle property,
as the case may be’vhich is sccevted as
security for the loans and sAdvances given
hy the housing finance institutinons for
anch rent as may “e cnnsidered srover in
the circumstances, to» facilitate recovery

of “ves by thw housing finsnce institutions.



Power to take

AMENDMENT TO BECTION 14-
CHAPTER IV _OF THE WHB ACT

1400 csececcecvccccone

(a) oromoting, establishing suooorting or aiding
in the promotion, establishment and suonort
of housing finence institutions anAd industries
engare ' in construction of houses and manufacture
of du!lding materials.

{db) w=xinn of loans snd n4vances or rendaring any
ot=~r form nf financial assistance whatsoever
to hoising finance institutions, schedule4 hanks,
an i intyetries angaged 4in construction of houses
an4 manufacture of building meterials;

2¢A(1) Nntwithastanding anythinag to the contrary

over snd comlete

the housing
project

contained in any other lav for the time being in
force, the Netional Housing Bank, mey imnose such
conditinns As it may think necessary or exvedient for
comnletion of the housing project, when such project
may “all within sny of its schemes for the economically
weaker sectisns of society,

(2) The National Housing Bank may, in cese of
housing project falling under eny of the schemes for
the ecomnmically weaker sections of the society may
take over comtimstion and completion of the housing
oroject, notwithstanding eny offer bv the borrower or
the onncerned party to revay in full and so 4ischarge
the lianility under any agresment in rewvect of

such project.

’r
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