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The issue of intellectual property rights (IPR) has risen 
considerably on the international policy agenda over the past five 
years. In response to growing levels of infringement, owners of 
patents, trademarks and other forms of intellectual property have 
become increasingly vocal in pressing their demands for laws and 
enforcement structures which safeguard their rights. Conflicts 
over IPR protection have in some instances reached the top of 
bilateral policy discussions between the United States and 
individual developing countries. The General Agreement on Tariffs 
and Trade (GATT) is now considering including standards on 
intellectual property rights as part of its basic agreement. 

This report presents a rationale for providing adequate 
protection of intellectual property rights (IPRs), reviews existing 
IPR policy structures in developing countries, and presents a 
comprehensive program for the U.S. Agency for International 
Development (AID) to extend IPH-related assistance to developing 
countries. The report was prepared by SRI International as the 
first policy analysis task under the Science and Technology 
Assessment Project (Contract No. PDC-0091-C-00-9092-OO), sponsored 
by the Bureau for Program and Policy Coordination (PPC) of AID. 

In preparing the report, the project team first conducted a 
review of literature on IPR protection policies, practices, and 
economic impacts. Information was then gathered from several 
government organizations, including AID, the Department of State, 
the Off ice of U. S. Trade Representative (USTR) , the Patent and 
Trademark Office (PTO), the Library of Congress and the U.S. 
Customs Service. International organizations contacted include 
GATT, the World ~nternational Property Organization (WIPO), the 
Organization for Economic, Cooperation and Development (OECD), and 
the International organization of Consumers Unions (IOCU). 
Interviews were also conducted with a number of private 
organizations, including the U.S. Chamber of Commerce, ADAPSO, the 
Pharmaceutical Manufacturers' ~ssociation, the International Law 
Institute, and the Franklin Pierce Law Center. 

It is the desire of the authors that the information presented 
in this report can play a useful role in assisting AID to formulate 
its IPR policies and programs, consistent with overall U.S. 
Government policy, while serving the long-term economic development 
interest; of developing countries. The authors wish to express 
their appreciation for the inputs and assistance extended by 
individuals in each of the organizations noted above. However, the 
findings and recommendations presented in this report are solely 
those of the authors and not those of any individuals or 
organizations contacted during the course of the prcject. 



EXECUTIVE SUMMARY 

a Technological innovation is playing a rapidly growing role in 
the international economy and in the U.S. economy. An increasing 
number of traded products are l%echnology intensive," in that they 
embody higher levels of technology whish are invented and developed 
at the expense of producers. 

Inasmuch as technology is valuable as an input, competitors 
have a strong incentive to acquire and use technologies ltowned" by 
others. Unfortunately, an increasing number of producers have 
resorted to illegal means to obtain technologies, thereby 
infringing on the rights of intellectual property holders. 

Growing concerns over the violation of patents, trademarks and 
copyrights have in turn led to substantially greater interest in 
the protection of intellectual property rights. U.S. corporations 
and policymakers alike are seeking new policy measures and 
approaches at the national, bilateral and multilateral levels to 
strengthen both intellectual property laws and the enforcement of 
those laws worldwide. 

Business and government leaders in industrial nations argue 
that stronger intellectual property rights benefits are necessary 
to encourage innovation, upon which higher productivity and higher 
standards of living depend. Without intellectual property rights, 
which provide exclusive rights to individuals or firms as 
compensation for their efforts and the costs incurred in developing 
a new product or process, inn~va~tions would be reduced sharply to 
the detriment of all. 

Although most developing nations have moderated their 
criticisms of the 1960s and 1970s, when they claimed that 
internationally acceptable standards of intellectual property 
rights constituted a system of unfair exchange, many developing 
countries still resist pressures to strengthen their intellectual 
property regimes. Developing-country leaderships argue that 
because their nations possess only limited research and development 
(RtD) capabilities, and because the costs of acquiring new 
technologies are too high, developing country users should be 
allowed "free accessw to technologies, since knowledge is a common 
property to all and the economic development of poorer nations is 
of benefit to all nations. 

While all developed countries now provide similar levels of 
intellectual property rights protection, practices among developing 
countries differ sharply. Domestic intellectual property rights 
protection has been closely scrutinized only in countries which 
have substantial markets for intellectual property. 



Due to the threat of trade sanctions by the United States, and 
because of their increased capabilities to develop marketable 
innovations and technologies, the most advanced developing 
countries such as Singapore, Taiwan and Korea, have recently 
implemented IPR reforms which bring these nations close to the 
recommended standards advocated by developed nations. Other 
advanced developing nations, including Argentina, Brazil, Mexico, 
and India, continue to provide very weak patent protection, but 
adequate protection of copyrighted materials. Of countries with 
significant AID programs, only India, Thailand, Indonesia, and the 
Philippines are important IPR violators. 

The economic literature on IPR provides clear evidence of the 
importance of innovation and the justification for market 
intervention in the form of IPR protection. Several studies, 
especially the seminal work of Edwin Mansfield, have demonstrated 
that the social returns to investments in innovation are high -- 
the median return of such investments in a variety of industries 
was 56 percent -- and almost double that of the private returns 
from investments in innovat ion. Accordingly, in order to encourage 
private investment in R&D, which allows society to reap more 
completely its development potential, it is necessary for 
governments to intervene in the market by providing intellectual 
property right protection. 

While economic studies clearly demonstrate the long-run 
justification for intellectual property rights, it has been more 
difficult to quantify the net benefits, especially in the short 
run, of IPR protection. In the short run it is easy to showf that 
developing nation consumers pay more for goods that enjo:y IPR 
protection than for similar products which do not. The short.-term 
benefits of IPR protection, however, are difficult to quantify. 
Because of these measurement problems and the natural desire of 
producers to minimize costs and maximize revenues, ecalnomic 
arguments alone will probably not be sufficiently persuasive to 
convince developing countries to reform their IPR regimes. 
Developed nations, including the United States, will probably have 
continue to use the threat of trade sanctions to encourage certain 
developing nations to improve their protection of intellectual 
property rights. 

From the U.S. perspective, multilateral trade-linked 
negotiations in the c~qrrent Uruguay Rou:rd will be the most 
effective mechanism to achieve wider accr-.gc.ance of stronger IPR 
protection. Now that other, industrial cou~tries support the U.S. 
position in multilateral forums, which makes an acceptable 
international agreement more likely, bilateral negotiations are 
less desirable because they increase tensions and make it more 
difficult to introduce uniform international standards. In this 
less contentious bilateral environment, AID IPR assistance could 
contribute to overal1U.S. government international IPR objectives. 



Currently, AID has no formal policy or programs regarding 
intellectual property rights. For several reasons, it would be 
appropriate for the Agency to establish a program to assist 
developing nations with IPR reform and enforcement. An XPR 
Assistance Program would: (1) help to transfer technology and ideas 
through market-based mechanisms; (2) play a helpful role in 
supporting overall United States IPR policy; (3) provide an 
especially appropriate mechanism for assistance to Advanced 
Developing Countries; and (4) provide a vehicle to utilize the 
United Statesn recognized expertise on intellectual property rights 
enforcement anc. administration. 

The IPR Assistance Program proposed in this report consists 
of a common set of technical and financial resources that would be 
made available to individual countries on the basis of their 
specific needs and requirements. The program includes the 
following components: Policy dialogue, training and technical 
assistance, and institutional development. Individualized 
activities would be tailored for nations in three categories of 
technology development -- advanced, middle level, and low level. 
Management oversight of the program would be provided by an 
interagency Steering Group. The initial cost estimate for the 
program amounts to approximately $6 million annually. 

The following tables summarize the concept behind and 
activities proposed for the program. The first table presents a 
diagnosis of the status of IPR systems in three sets of countries. 
The second table offers prescriptions for improvements in different 
functional categories associated with IPR regimes. The third table 
sets forth proposed interventions under the IPR Assistance Program. 



Advanced Czntr ies:  

Argentina, Brazi l ,  Chile, 
Colombia, India, Malaysia, 
Ikxico, South Korea, 
Singapore, Taiwan, 
Thai land, and Venezuela 

Middle-Level Countries: 

China (PRC), Egypt, 
Indawsia, Jordan, 
Kenya, Pakistan, 
P h i l i ~ p i n t s ,  Peru, Swdi  
Arabia, Turkey, and 
Other LAC Can t r i es  

I Low-Lml  Countries: 

Bengladtsh, Bum, 
norocco, Mepal, Onan, 
S r i  Lenka, Tmisia, 
and Other AFRIANE 
C m t r i e s  

Basic laws i n  place, but 
vary in  strength and 
inclusiveness. 

Legal structures Limited. 
Action M i m i n g  due t o  
external pressures. 

Legal treatment rare. 
L i t t l e  acknowledgement 
o f  issue and needs. 

D I W I S  Of IPR SYSTMS 

Hockrate t o  poor. 
Munerous u q l e s  o f  
loopholes and laxi ty .  

Limited and with large 
O*. 

- - 

Few laws t o  enforce. 

Agencies established, 
but l im i ted  in advanced 
capabi L i t ies.  

Agencies a t  ear ly s t a m  
of developlmt. 

Largely nonexistent. 

Carpctent senior 
o f f i c i a l s .  Technical 
persoma1 Limited in  
experience and expertise. 

Carpetme res t r ic ted  
t o  a fcw senior o f f i c i c l r .  

Largely nonexistent. 





L m l  of Technology 
Dmlopent 

Advanced Corntries: 

Argentina, Brazi 1, Chi ls, 
Coloffbia, India, Halaysia, 
Mexico, South Korea, 
Singapore, Taiwan, 
Thailand, and Venezuela 

 chi^ (PRC), Egypt, 
Indonesia, Jorden, Kenya, 
Pakistan, Philippines, 
Peru, Saudi Arabia, 
Turkey, ard Other LAC 
Can t r i es  

Lw-Level C m t r i e s :  

B a n g l ~ h .  B u m ,  
hroceo, Nepal, QMn, 
S r i  tanks, Turisia, 
and Other AFR/ANE 
Countries 

IPR ASSISTANCE PROGlUn ACTIVITIES 

Policy Dial- 

Pol i c y  workshops 

Research and monitoring 

IPR ccrponnts i n  AID 
projects 

Pol icy workshops 

Pol icy nodel discussions 

Resesrch and r n i t o r i n g  

IPR carponmts in  AID 
projects 

Pol i c y  workshop 

US.-based, s k i l l  speci f ic  
'r {ning 

Turnkey i n - c a n t r y  t ra in ing  

Advanced systan technical 
assistance 

U.S.-based, general 
t ra in ing  

Exposure tours 

G m r a l  technical 
assistance 

Exposure tours 

Short- term sdvisors 

Equiplcnt and sof t w r e  

Pub1 i c  outreach 

Equipcnt  and software 

Ccqxehensiw t ra in ing  

M L i c  outreach 

Awi t future rcqu i raents  



I THB RATIONALE BOR INTELLECTUAL PROPERTY PROTECTION 

The pace and volume of world trade have surged in recent 
decades, opening up a truly global marketplace for goods and 
services. In modern manufacturing, major assembly line changes 
that once took weeks can now be accomplished in a matter of hours. 
In the service sector, high technology communication systems have 
enabled firms to break out of their domestic markets and compete 
worldwide. 

The rapid rise of world trade and the internationalization it 
has spawned can be attributed in large part to the stunning pace 
of technological development in industrialized countries, combined 
with the labor and resource base of developing countries. Computer 
microchips and software programming, considered llesotericw as late 
as the 1970s, are now multi-billion dollar industries. A growing 
number of advanced technologies such as microelectronics, 
information technology, optoelectronics, computer-aided design and 
manufacturing (CADCAM), biotechnology and new materials technology 
have come to dominate their industry sectors. 

In short, the production of increasingly sophisticated 
consumer goods requires increasingly sophisticated machinery, 
formulas, designs and other inputs, many of which are technology 
intensive. High technology is no longer a narrowly defined 
industrial sector, but rather has become an integral part of much 
of world commerce. Accordingly, technology has also become the 
subject of heated trade disputes, as companies and nations attempt 
to protect whatever technological edge they have gained over their 
competitors. Commercial success in the 1990s will hinge more on 
the development and application of knowledge than on raw industrial 
production. 

For decades, patents, trademarks and copyrights have been 
considered a necessary but essentially peripheral aspect of 
commerce. Policymakers concentrated their attention on policies 
affecting outputs (tariffs, quotas, subsidies, dumping, etc. ) 
rather than inputs. In recent years, however, the issue of IPR has 
become increasingly prominent in the minds of corporate and 
government leaders, as trade in knowledge-based goods and services 
has grown. 

The most significant IPR problem facing policymakers in the 
United States and other industrialized countries ia the persistence 
of so-called piracy of intellectual property. This practice is 
exacerbated and sometimes actually abetted by inadequate IPR 
protection, most often in developing countries and especially in 
several newly industrializing countries. 



According to executives in U.S. industries that are heavily 
dependent upon intellectual property, such as computer chip and 
software producers and film makers, the unauthorized use of 
designs, ideas and tradexuarks has had a serious negative impact on 
these companies in recent years. Such firms have long suffered 
losses at the hands of overseas "pirates," but the damage has 
expanded as the technological content of products has grown and as 
costs of research and development have risen. 

While adversely affecting producers in industrial nations, 
inadequate IPR protection has also impeded indigenous technological 
advancement and created disincentives for new foreign investment 
in developing countries, While both gzoducers and consumers of 
counterfeit goods reap short-term gains, since costs of production 
are reduced, widespread violation of IPRs decrease the incentive 
for inventors and investors to carry out their respective roles, 
both of which are central to technology and ultimately to economic 
development. 

What follows in this section is the presentation of three 
separate but inter-related grounds which individually and 
particularly collectively form a strong rationale for adequate IPR 
protection: 

Tho first argument rests on the importance of 
intellectual property rights to technological innovation 
and advancement. 

The second justification focuses on the legal and 
commercial grounds for IPR protection. 

The third basis looks toward the impact of IPR protection 
and infringement on a nation's long-term economic 
development prospects. 

Technolow Innovation and Advancement 

The overwhelming preponderance of worldwide public opinion and 
legal practice supports the assertion that ideas "belongw to their 
creators, and hence can be considered "intellectual property." A 
major motivation of inventors, scientists, writers and tinkerers 
has been to achieve monetary rewards for their efforts. 

Countless fortunes have been made from inventions ranging from 
such simple devices as clothes fasteners (Robert Brookings, who 
founded The Brookings Institution) to agricultural combines (Cyrus 
McCormick), light bulbs (Thomas Edison), and computer software 
(William Gates) . At the levels of the individual and the firm, 
innovation is driven by the incentive of financial returns. If the 
prospects for profit were removed, thon it would be difficult to 



imagine that many of the inventions that have reshaped society 
would have been introduced. 

Moving to the level of entire societies, economic historians 
closely tie economic progress and turning points to technological 
advances. In combination with educational gains, technological 
improvements are largely responsible for increases in productivity -- the generation of increasing output with constant or decreasing 
inputs. Technology plays the key role in eras of accelerated 
economic development identified as the "industrial revolution," the 
"green revolntionl@ in agriculture, and the "information age." 
Those nations in which technological innovation has been most 
actively promoted and rewarded have consistently achieved the 
highest rates of economic growth and progress. 

For centuries, societies have recognized the importance of 
providing incentives to innovative activities by allowing inventors 
and authors to earn a return from their ideas. To ensure adequate 
returns, innovators have been granted exclusive rights to 
discoveries and ideas. A grant of monopoly to encourage artistic 
activities was made by Sybaris around 500 B.C. In 1443, Antonius 
Marhi received the first patent of invention, and for twenty years 
no one else in Venice, 1,taly was allowed to build a flour mill that 
operated without water. 

The only practical means to reward innovators is to grant them 
exclusive or partial rights over their inventions. This allows 
creators of new ideas to attain profits by teaming with 
entrepreneurs, selling their inventions to others, or themselves 
bringing their innovations to commercial markets. If the profit 
incentive is removed or diluted due to violation of IPRs, then the 
motivation for personal or corporate research and development is 
diminished or eliminated altogether. All society suffers as a 
result. 

The implication of this argument is that IPR protection serves 
the critically important purpose of stimulating technological 
advancement which ultimately benefits society as a whole. The 
llsponsorshipw of creativity has over the centuries shifted from a 
patronage system to a market system. The ability of inventors to 
market their ideas is directly dependent on the rights and control. 
they retain over their intellectual property. 

'see R.A. Klitzke, "History of Patents Abroad," in 
Encvclo~edia of Patent Practice and Invention Manaaement, ed. R. 
Calvert (New York: Reinhold, 1964). 



Individuals and governments in market-based economies have 
long embraced the concept of private property. The concept allows 
for private property to be owned, bought and sold. No cne disputes 
the fact that one's economic assets -- land and home, financial 
resources and even labor -- rightf~lly belongs to the individual 
and hence can be disposed of by the individual. 

Over time, legal rights have been developed and assigned to 
holders of private property. Property law has evolved to identify 
the rights and responsibilities of property owners, ranging from 
landlords to bank depositors. Legal systems impose penalties upon 
individuals or corporations found to have stolen someone else's 
property. 

Innovations and creative works such as inventions, formulas, 
processes, or manuscripts are deemed to be private property from 
a legal standpoint. As such, their unauthorized use is considered 
to be theft of intellectual property, fully comparable to the theft 
of real property. In short, the legal grounds for IPR protection 
have been clearly articulated and been supported by a wide body of 
international legal findings. 

Intellectual property rights play a critically important role 
in commercial transactions. The competitiveness of goods and 
services in terms of quality and price is based increasingly on 
technological inputs broadly defined to include basic concepts, 
engineering designs, formulas, advanced materials, component 
tolerances, manufacturing processes, and so forth. It is usually 
possible to point to one or more technical advantages that 
distinguish superior from inferior products. 

The importance of technological innovation is reflected in the 
amount of corporate competitive intelligence gathering and 
espionage that takes place. Firms, industries and nations that 
acquire new technologies through whatever means possible (internal 
development, purchases, licenses, joint ventures, counterfelting, 
etc.) create advantages over competitors. Over time, this 
competitive edge can grow to the point of being irreversible and 
driving rival firms out of business. 

The technological content of traded goods has risen 
consistently, particularly forthe exports of industrial countries. 
For example, most growth in U.S. exports has been in products 
utilizing sophisticated technologies (e.g., aircraft and other 
transport equipment, computer mainframes and software, 
telecommunications equipment, chemicals, machinery, etc.). In 
addition, the United States is a major exporters of goods and 
services such as motion picture rentals, audio and video tapes, and 
published materials, all of which result from artistic works. 



If intellectual property is used on an unauthorized basis in 
overseas markets, producer firms lose revenues in those markets. 
According to one estimate, the worldwide sales of "pirated" 
products amount to as much as $60 billion annually. Losses in 
revenpes by U.S. firms have been estimated at $25 billion per 
year. Revenue losses of anywhere near these thresholds constitute 
major leakages and significant damage to firms affected. 

Through both common practice and legal agreements, 
participants in international trade agree to abide by certain 
standards of behavior, some of which are codified in bilateral or 
multilateral agreements such as the GATT. This behavior is 
intended to provide a "level playing fieldw for participants in 
commercial markets. The theft of intellectual property constitutes 
a violation of accepted commercial behavior. Accordingly, IPR 
violations should be treated as inadmissible by firms and nations 
engaging in international commercial transactions. 

The Economia Develo~ment Basig 

Economic theory and practice confirm that countries in which 
innovation flourishes outperform those in which little 
technological advancement is achieved. The direct logic behind 
this argument is that: increases in level and spread of technology 
applications lead directly to productivity gains, additional 
employment and income in emerging industries, the introduction of 
new products, infusions of investment and the diffusion of 
increasingly advanced economic processes. One need only examine 
the impacts of such products as the personal computer, the 
videocassette player or the telefax machine in recent years to view 
the sometimes enormous economic consequences of new technologies. 

The economic rationale for IPR protection can be disaggregated 
into a number of areas. The principal arguments are summarized 
below: 

Stimulatina economic arowth. The main economic benefits of 
IPR protection can be ascribed to additional output derived from 
innovation. Innovative output initially consists of newly 
introduced products, processes and artistic works. Eventually, the 
impacts of innovations spread throughout the economy. Direct 
employment and investment benefits accrue from RtD activities, new 
manufacturing plants and distribution networks. Indirect benefits 
are also achieved from increases in local market activity. 

As presented in detail in Annex 4, the economic literature is 
replete with analyses which correlate technological innovation with 

Edward A. Finn, "That Is the $60 Billion Question, Forbes, 
November 7, 1986, p. 40. 

5 



economic growth. For example, technological advances are estimated 
to account for about 40 percent of total increases in U.S. national 
income over the 1929-1957 period. It is not a coincidence that all 
advanced industrial nations operate legal and enforcement systems 
to protect IPRs. In each of these countries it has been recognized 
that IPR protection fosters the innovation that feeds long-term 
economic growth. 

promotinu ~rivate investment and technoloav transfern. IPR 
protection provides additional incentives for domestic 
entrepreneurs to invest more resources in technological 
advancements. Such investments ara inherently risky due to 
uncertainties associated with new activities. Only about 10 
percent of ROD ventures lead to commercially viable projects. 
Investment decisions are based on calculations relating rates of 
return to risks encountered, and investors in higher risk ventures 
must be compensated with higher returns. 

Ventures involving new technologies typically face a long lead 
time from initial inception to commercial viability, and require 
considerable amounts of funding to develop inventions into final 
products. without adequate IPR protection, returns will be 
depleted by violations, thereby reducing income streams needed to 
support research and development. 

International corporations, especially those whose 
profitability depends on proprietary information which is easily 
replicable, are loathe to enter markets characterized by widespread 
IPR violations. It is not possible to isolate IPR protection as 
a determinant of foreign investment, due to the importance of other 
variables such as market size, the general policy environment and 
business operating conditions. However, investor surveys indicate 
that IPR protection plays a significant role in investment 
decisions by some firms. . 

For example, the results of an OECD survey indicated that 75 
percent of respondents viewed inadequate IPR protection as a 
significant disincentive to investment and technology licensing in 
developing countries. Therefore, developing nations should seek 
to improve their IPR regimes if they wish to promote increased 
volumes of investment inflows and to improve the quality of 
incoming investments, i.e., ventures utilizing advanced 
technologies. 

Fchievinu hiah social returns from innovation. Considerable 
evidence shows that the returns on innovation to society (or social 
returns) are quite high. A high social rate of return suggests 
that society's resources are being used effectively and that more 
resources should be devoted to those activities if the rate of 
return remains high. 



In one of the first studies to measure the social return, 
Mansfield and others examined social and private ratoa of return 
for innovations from a variety of industries. The results (Table 
1 below) showed that the median socinl rate of return from the 
investments in these innovations w'as high -- 56 percent. The 
private returns, however, were n& as high; the median private 
return was only 25 percent. One of the major reasons why the 
private rate of return from innovative activity is so much lower 
than the social rate of return is that the innovator frequently 
f inde it difficult to capture (appropriate) the returns froq the 
innovation. Many of the social returns accrue to imitators, who 
frequently obtain information quickly concerning the detailed 
nature and operation of new products and processes. 

According to a study of 100 American firms, detailed 
information is in the hands of at least some of the innovators' 
rivals within a year, on average, after a new product is 
developed. For over one third of the firms, this information is 
diffused within six months. There are many channels by which 
information on innovation is leaked -- informal communication 
networks between scientists and engineers working at various firms, 
the movement of personnel from one firm to another, "building 
aroundw patents, corporate espionage, etc. In some industries the 
diffusion process is accelerated by the fact that firms do not take 
strong steps to keep such information secret, partly because they 
believe it would be futile. 

Given the high social rates of return to innovation, 
policymakers have provided intellectual property protection to 
innovators to encourage more of their activities which are believed 
to have high social value. All legal means to protect intellectual 
property constitute an intervention by the government in the free 
market. These systems grant exclusive rights or monopoly 
protection to individuals or firms as compensation for their 
efforts and costs incurred in developing a new product or process. 

the long run, benefits also accrue to consumers in the 
form of lower priced products. These consumer benefits plus the 
producer benefits to imitators account for the high social benefits 
compared with the private benefits to the innovating firm. 

4 ~ e e  "E. Mansf ield Intellectual Property, Technology, and 
Economic GrowthN in Intellectual ProDertv Riahts in ScianceC 
Technolorn . and Economic Performance : International ~ o m ~ a r i s q m ,  
pp. 22-23, ed. F. Rushing and C.G. Brown (Boulder: Westview, lgC1O). 



Table 1 

SOCIAL AND PRIVATE RATES OF RETURN FROM 
INVESTMENT IN INNOVATION 

Innovation 
Pate of Return (in ~ercentL 
Social Private 

Primary Metals Innovation 
Machine Tool 
Component for Control System 
Construction Material 
Drilling Material 
Drafting Innovation 
Paper Innovation 
Thread Innovation 
Door Control Innovation 
New Electronic Device 
Chemical Product 
Chemical Process 
Chemical Process 
Major Chemical Process 
Household Cleaning Device 
Stain Remover 
Dishwashing Liquid 

MEDIAN 

17 
83 
29 
96 
54 
92 
82 

307 
27 

neg . 

18 
35 

7 
9 

16 
47 
42 
27 
37 

neg . 
9 

25 
4 

3 1  
2 14 

4 
46 

SOURCE: Edwin Mansfield and others, I1Social and Private Rates of 
Return from Industrial  innovation^,^^ 9uarterlv Journal of 
Economics, May 1977. 



The granting of such monopolies is usually recognized as 
imposing costs on society as the holder of monopoly rights will 
presumably charge more for the protected product than would be 
charged if competitors were free to produce similar items. These 
costs to society are generally deemed worthwhile because the 
prospects of raonopoly profits are believed to stimulate activities 
of high social value. 

If prospective inventors are assured of monopoly profits from 
their inventions under patent laws, they are more likely to spend 
money and effort on invention than if they were to face immediate 
competition from imitators. Similarly, potential monopoly profits 
from copyrights might stimulate people to write books and articles 
that otherwise would not be written if others could copy and sell 
them without benefit to the authors. Thus intellectual property 
laws are a form of government regulation like antitrust and anti- 
pollution laws designed to create social benefit where the free 
market mechanism might fail. 



11. INTE&LECTUA& PROPERTY RIGHT PROTECTION IN PRACTICE 

Standards for intellectual property protection have been 
proposed by U.S. industry groups. These consist of the Guidelines 
for Intellectual Property Rights developed by the U.S. Chamber of 
Commerce and the draft "Fundamental Principles of Intellectual 
Property ~rotectionll~ by the Intellectual Property Committee (an 
ad hoc industry group). These two sets of minimum standards, 
though slightly different, reflect the same substantive principles 
of protection. The U.S. governmeat uses thfese standards as a basis 
for the standards proposed in the ongoing Uruguay Round. 

These standards propose minimmu levels of protection for 
copyrights, patents, trademarks, trade secrets, and semiconductor 
chip designs. They propose rninirnu~ standards regarding products 
covered, length of term of protection, equal trea3ment between 
nationals and foreigners, non-compulsory licensing, and remedies 
for infringement. 

Conformance by a cross-section of study countries withminimum 
standards for intellectual property is summarized in Table 2 below. 
As is evident from the table, levels of intellectual property 
protection vary from country to country. The first seven countries 
in the table are "core countriesw which have been designated as 
having the weakest intellectual property laws in the past. The 
other countries listed are a cross-section of AID recipient 
countries which were also considered for the sake of comparison. 

'u.s. Chamber of Commerce, ltGuidelines for the Protection and 
Enforcement of Intellectual Property Rights," Washington, D.C., 
March 31, 1987. 

bntellectual Property Committee, "Basic Framework of a GATT 
Arrangement on Intellectual Property," Washington, D.C., 28 
January, 1987, Tab. C. 

'A compulsory license is a license granted by a government 
which permits a party other than the original owner the rights to 
use a patent, trademark, or copyright. 



Table 2 

CURRENT LEVELS OF INTELLECTUAL PROPERTY 
PROTECTION IN STUDY COUNTRIES 

Semiconductor Trade 
Copyrights Patents Trademarks Chip Designs Secrets 

Argentina 4 1 3 0 1 
Brazil 2 1 2 0 1 
India 3 1 2 0 2 
Mexico 4 2 2 0 1 
South Korea 3 3 3 0 2 
Singapore 4 4 4 * 3 
Taiwan 3 3 3 0 1 
Thailand 3 4 3 0 3 
Philippines 3 3 3 * 3 
Indonesia 2 4 3 0 3 
Kenya 4 4 4 * * 
Egypt 4 4 3 * * 
Peru 4 3 3 * * 

0 = Most serious infringement threat; no law prohibiting infringement. 

1 = Serious infringexient threat; seriously flawed laws. 

2 = Inadequate law. 

3 = Flaws in law. 

4 = Generally good law. 

5 = Protection fully consistent with minimum standards. 

* = No information available on existence or adequacy of law. 

NOTE : Assessments are for 1987. 
\v 

SOURCES: R. Gadbaw and T. Richards, Intellectual Propertv Riahts Global 
Consensus. Global Conflict? (Boulder: Westview Press, 1988) and 
United States International Trade  omm mission, "Foreign Protection 
of Intellectual Property Rights and the Effect on U.S. Industry and 
Tradewv (USITC Publication 2065, Washington, D.C.., 1988). 



The 
provided 

primary conclusions about the levels of protection 
in the countries studied are as follows: 

Singapore, as a result of recent improvements in its 
copyright laws, provides a level of intellectual property 
protection which is close to the minimum standards for 
intellectual property proposed by U.S. industry groups. 
Singapore's level of conformance is the highest of the 
"core countries." 

The Republic of Korea and Taiwan, as a result of recent 
introduction of new intellectual property laws, offer 
protection which is nearly consistent with the 
recommended standards, but slightly below the degree of 
protection afforded by Singapore. 

Levels of protection in Argentina, Brazil, Mexico and 
India are much less consistent with the recommended 
minimum standards. In each of these couptries legal 
standards of copyright are well developed but patent 
protection is weak. 

Levels of patent protection vary considerably among the 
nations studied from a virtual lack of protection in 
Argentina to fairly effective protection in Singapore. 

Levels of trademark protection among countries' foreign 
trademarks do, however, receive some level of protection 
in all countries studied. 

Of the countries studied, few provide effective trade 
secret or semiconductor chip design protection. 

Of the %on-core countries, " Thailand, Indonesia, and the 
Philippines have some flaws in their laws, though 
generally not as serious as the "core co~ntries.~ 

Kenya, Egypt and Peru appear to have generally acceptable 
laws. However, any conclusions about the laws in these 
three countries should be interpreted with considerable 
caution because their laws have been scrutinized much 
less carefully than the other countries which have been 
identified as significant IPR violators. 

'1n Latin American countries, the long and highly valued 
tradition of literary, musical and artistic creativity has led to 
the introduction of copyright laws which protect these creative 
works from misappropriation. In India, the film industry has 
lobbied strongly for copyright protection. 



Reports of intellectual property rights vi~lations are 
usually, though not always, highest in the countries with weak 
intellectual property laws. It is wortant. however. to 

ferentiate between levels of ~rotection offered bv IPR law a 
s e s 

~es~~."%%."."~i~,". g ~ d K t ~ ~ , " I r ~ ~ ~ ~ p , " ~ e  ,'y; i:::) : ~ ~ ~ % i ~ k  
laws have been introduced (1986 and 1987), but it is not yet known 
how effective the enforcement of the new laws will be. 

It is also important to differentiate to the extent possible 
between "source countriesw (i.e., countries that are the source of 
shipments or actions that infringe intellectual property rights) 
and Itmarket countriesn ( i t  countries in which inadequate 
protection and violations are occurring as a result of imported 
goods or processes). 

It is sometimes difficult to determine whether the source of 
counterfeit goods is within the country or supplied by a third 
country. Certain generalizations can be made, however. First, 
most source countries are also market countries for counterfeits, 
pirates, and other infringing goods, both from domestically sourced 
goods and imports. Second, the countries that are most often cited 
for intellectual property inadequacies are also major sources of 
infringing goods. Third, with the exception of certain audio and 
video piracy, the production of infrinaina soods is heavily 
concentrated in those countries that can produce a wide range of 
goods, particularly the newlv industrialized countries. As a 
result, African, Middle Eastern and Central American countries are 
more likely to be markets, but not sources of infringing goods. 
Furthermore, with the exception of certain kinds of software and 
video piracy, most developed countries are not major sources of 
infringing goods. 9 

The enforcement of IPR is often reported to be slow in 
violating countries or biased against foreigners. Table 3 below 
provides a rating of the speed of enforcement process for IPR 
violations forthe set of study countries. The slowest enforcement 
according to a survey of 73610U.S. firms conducted by the U.S. 
International Trade Commission was in Brazil, followed by India, 
Mexico, and South Korea. The enforcement process was reported to 
be more efficient in Singapore. In the non-core countries, it is 
not clear from the available information whether enforcement is 
xcore efficient or whether there were simply few complaints of 
inefficiency by U.S. firms since there were very few actions 
against infringements in the first place. 

- 

'u. S. International Trade Commission, op. cit. , Chapter 3. 
'%. S. International Trade Commission, op. cit. 



Table 3 

SPEED OF ENFORCEMENT PROCESS FOR 
INTELLECTUAL PROPERTY RIGHTS VIOLATIONS 

Semiconductor Trade 
Copyrights Patents Trademarks Chip Designs Secrets 

Argentina 
Brazil 
India 
Mexico 
South Korea 
Singapore 
Taiwan 

-Thailand 
Philippines 
Indonesia 
Kenya 
Egypt 
Peru 

0 = Slowest Enforcement 
a 

5 = Fastest and efficient enforcement 

* = No information available 

NOTE: 

SOURCE : 

Survey undertaken for 1986; therefore, does not apply to the new 
laws and enforcement in Taiwan, Singapore, and Korea. 

International Trade Commission, "Foreign Protection of Intellectual 
Property Rights, op. tit . 



One of the biggest criticisms of IPR enforcement in developing 
countries is that thell enforcement process is biased against 
foreigners. U.S. firms are of the opinion that the enforcement 
process discriminates the most against foreigners in Mexico and 
South Korea, followed by Brazil. (See Table 4 below). There were 
no major complaints of discrimination against foreigners in the 
non-core countries. 

amea of XPR Violations 

The most common categories of IPR regime inadequacies as 
reported by U.S. firms are trademark counterfeitinq, followed by 
patent infrinaement and trade secret misa~~ro~riatioq. (See Table 
5 below). Few firms report inadequacies in semiconductor chip 
design legislation. This can be explained more by the small number 
of firms in the sample which would be affected by weak 
semiconductor chip protection laws than by the level of protection 
offered to chip manufacturers. In fact, the only study country 
which currently has a w  legislation protecting semiconductor chip 
designs is Singapore. 

Conclusions 

The countries reported to have the weakest IPR regimes and the 
most inadequate enforcement are Brazil, Mexico, India, and 
Argentina. Taiwan, Singapore, and Korea were important violators 
in the past, but they all introduced stronger IPR legislation in 
1986 and 1987 which could substantially increase the levels of IPR 
protection provided in those countries. Weak intellectual property 
rights and enforcement also exist in Thailand, the Philippines, 
China, Indonesia, and Hong Kong -- although there are considerably 
fewer reports of inadequacies in these "second tier countriesu 
compared with the "first tier" or "core countries." 

Certain broad generalizations can be made about countries with 
reported inadequacies and violations: 

The countries most cited for intellectual property 
inadequacies are also major sources of infringing goods. 

with the exception of certain audio and video piracy, the 
.production of most infringing goods is concentrated iq - ome develo~ina countries which can ~roduce a 
wide ranae of aoods. and which freauentlv have larae 

c marketa. (See Figure 1 below). 

- - 

"u. s . International Trade Commission, op. cit . 
1 2 ~ .  Gadbaw and T. Richards, tellectual Pro~ertv Riahtg 

Global Consensus. Global Conflict, Westview Press, 1988, p. 61. 



Table 4 

ENFORCEMENT PROCESS BIASED AGAINST FOREIGNERS 

Semiconductor Trade 
Copyrights Patents Trademarks Chip Designs Secrets 

Argentina 
Brazil 
India 
Mexico 
South Korea 
Singapore 
Taiwan 

-Thailand 
Philippines 
Indonesia 
Kenya 
Egypt 
Peru 

0 = Most biased 

, 5 = Least biased 

* = No information available 

NOTE : Survey undertaken for 1986. 

SOURCE: International Trade  omm mission, "Foreign Protection of Intellectual 
Property Rights, op. cit . 



Table 5 

REPORTS OF IPR REGIME INADEQUACIES 
BY U.S. FIRMS 

Type of Protection 
Number of Companies 

Reporting Inadequacies 

Trademark 
Patent 
Trade Secret 
Copyright 
Proprietary Technical Data 
  ask Works 

SOURCE: U.S. International Trade Commission, op. cit. 





Middle   astern and Central American countries are likely 
to be markets but not sources for violating goods and 
processes and are not likely to be targeted as big IPR 
violators. 

The main U.S. aid-recipient countries which are reported 
IPR violators are India, Thailand, Indonesia, and the 
Philippines. a 1  of these countries are located in Asia. 
There are no countries which are both U.S. aid recipients 
and are major IPR violators in Latin America, Africa, or 
the Middle East. (See Figure 2). 

proieated Trend8 i n  Protection 

In an effort to measure,fhe trend in intellectual property 
losses to U.S. firms, the ITC asked firms to identify trends in 
their intellectual property losses over the last 15 years (See 
Table 6 below). Forty-one percent of the respondents answered that 
losses had grown moderately or greatly. Only two percent of the 
firms responded that losses had declined. These results reflect 
two factors: (i) the intellectual content of trade has risen 
dramatically; and (ii) production capabilities in countries with 
less than adequate protection have increased markedly. This is 
especially true fox audio and video tapes and radio and television 
broadcasts, where inexpensive technologies for reproduction have 
been developed. 

A second and different trend is also emerging. Several newly 
industrializing countries have strengthened their intellectual 
property laws in recent years. Taiwan, Korea, Singapore, and 
Indonesia all enhanced their laws, partly in response to pressures 
from the United States and Europe, but also as a result of lobbying 
from domestic firms which now have technologies of their own to 
protect, Because the laws in these countries have been modified 
only rec:ently, little information is available on how effectively 
the new codes are being enforced. Enforcement of the laws will be 
a key issue which the United States and other developed countries 
will'be monitoring closely over the next few years. 

On balance, however, the trend of rising intellectual property 
violations is likely to continue unless stronger multilateral and 
bilaterad incentives are introduced to provide adequate and 
effective protection. Political pressures are strong in several 

'311~poreign Protection of Intellectual Property Rights and the 
Effect on U.S. Industry and Trade," op. cit. p. 25. 





Table 6 

THE TREND IN LOSSES RESULTING FROM 
INTELLECTUAL PROPERTY INADEQUACIES 

DURING THE PAST 15 YEARS 

Trend of Loss Fhus Responding (%)  Weighted (%) * 

Grown greatly 

Grown moderately 

Grown slightly 

Stayed more or less constant 

Declined slightly 

Declined moderately 

Declined greatly 

* Weighted by allocating the worldwide aggregate losses 
reported by each company to the appropriate rating. 

** Less than 0.5 percent. 

SOURCE: ITC, op. cit., Chapter 5. 



of the major violator countries to maintain weak IPR regimes. In 
several Latin American countries, for instance, political leaders 
are reluctant to respond positively to pressures from the United 
States. In another example, India, as a leader of the non-aligned 
movement, has a strong inclination to develop positions independent 
of the United States and other OECD countries. 

The violators of intellectual property rights are usually 
well organized and influential in the political process in their 
countries. For instance, the pharmaceutical industries in 
Argentina and India and the publishing industry in South Korea are 
all dedicated in their cause and politically influential. These 
groups will make it difficult to introduce improved IPR protection. 

In an attempt to predict future trends in IPR violations, the 
ITC'~ asked a sample of firms to forecast trends in their 
intellectual property losses over the next five years (See Table 
7 below). Thirty-eight percent of the firms felt that their losses 
would grow moderately to greatly over this period. only two 
percent of the respondents expected losses to decline. Therefore, 
it appears likely that in the absence major interventions, the 
current trend of increasing pirate activities will continue. 

l4lv~oreign Protection of Intellectual Property Rights and the 
Effect on U.S. Industry and Trade." op. cit. 



Table 7 

THE TREND IN LOSSES RESULTING FROM 
INTELLECTUAL PROPERTY INADEQUACIES 

DURING THE NEXT 5 YEARS 

Trend of Loss Firms Responding (%) Weighted (%) * 

Grown greatly . 12 

Grown moderately 26 

Grown slightly 23 

Stayed more or less constant 38 

Declined slightly 1 

Declined moderately 1 

Declined greatly 0 

* Weighted by allocating the worldwide aggregate losses 
reported by each company to the appropriate rating. 

** Less than 0.5 percent. 

SOURCE : ITC , Chapter 5. 



111. BTRATEdIC OPTIONS FOR IMPROVING IPR PROTECTION 

The previous sections of this report presented the rationalles 
for implementing and maintaining adequate IPR regimes, and reviewed 
the currerit and projected levels of protection in developing 
countries.!- A strong case was made for initiatives to improve IPR 
systems. The next logical question is to identify and assess 
alternative options for pursuing a major IPR initiative. On the 
basis of this assessment, a comprehensive IPR strategy and program 
can be developed. 

Mechanisms for Encouraaine Reforms 

Four main mechanisms are available to those seeking to achieve 
enhanced levels of intellectual property protection in developing 
countries: 

1. Persuasion based on economic arguments; 

2. Bilateral initiatives: 

a. Trade pressures 
b. Provision of direct assistance and benefits 

3. Private legal action; and 

4. Multilateral negotiations. 

Persuasion based on Economic Armaments 

As discussed above, nations can obtain several economic 
benefits by introducing an effective intellectual property regime. 
Specifically, intellectual property protection (i) provides 
incentives for firms to undertake R&D activities which generally 
have a high economic rate of return; (ii) enhances commercial 
transactions on a solid legal footing; and (iii) promotes long-term 
economic development by stimulating investment and technology 
transfers and providing consumers with the fruits of invention 
through the production of higher performance goods. 

However, it is sometimes difficult to demonstrate 
quantitatively the short-run correlation between strong IPR 
protection and key economic variables such as economic growth, 
levels of investment, and R&D activity. Intellectual property 
protection is just one variable among many influencing economic 
development and growth. Consequently, some developing nations are 
not persuaded by economic arguments alone to reform their IPR 
systems. 



~conomic arguments can be effective, however, when used in 
conjunction with other forn~s of persuasion. For example, when the 
U.S. Government entered into bilateral negotiations with the 
governments of Singapore, the Republic of China (Taiwan) and South 
Korea ovex improved intellectual property protection, economic 
arguments ,were used along with threats of trade sanctions. The 
reforms introduced were made more palatable through the emphasis 
on positive economic benefits. 

Trade Pressure. The United States has used bilateral trade 
leverage to influence the treatment of intellectual property in 
countries whose IPR laws or enforcement are weak. Under Section 
301 of the U.S. Trade Act of 1974, the president has the authority 
to impose trade restrictions on imports in retaliation against 
unjustifiable or unreasonable foreign trade practices which 
restrict U.S. commerce. This clause applies to intellectual 
property treatment which restricts U.S. exports. Private firms can 
also initiate action under this provision. 

The Section 301 provision has been resorted to several times 
in response to weak IPR policies in foreign countries. In 1988, 
the Pharmaceutical Manufacturers' Association (PMA) filed a 
complaint with the USTR against pharmaceutical patent violations 
in Brazil. Retaliatory duties of $70 million were levied against 
Brazilian exports under Section 301. 

The PMA also filed cases against Chile and Argentina in 1988. 
The threats of retaliatory duties led to changes in the patent laws 
of those countries. 

In a separate case in 1988, ADAPSO, the U.S. software and 
services association, filed a claim with USTR arguing that 
Brazilian copyright law restricted U. S. software producers access 
to the Brazilian market. The case resulted in threats by the U.S. 
Government to levy retaliatory duties against Brazilian exports. 
The duties were not actually imposed because the U.S. action 
succeeded in obtaining some legislative concessions by the 
~razilian government. However, ~razil's computer and software 
markets remained all but symbolically closed to foreign competitors 
by the end of 1989 because of pirate activity in Brazil. 

The United States can also resort to removing a count Is 
privileges under the Generalized System of Preferences (GSP) 'lEYif 
that countryDs intellectual property laws are perceived to be 
inadequate. The U.S. Government successfully used threats of GSP 

"GSP is a system of tariff 
countries to developing countries 

preferences given by developed 
under the GATT. 



removal against Taiwan, Korea, Singapore and Indonesia in 
persuading them to modify their treatment of intellectual property. 

With Thailand, however, trade sanctions 'have not been as 
successful in achieving IPR policy reform. Threats and eventual 
removal of'GSP benefits by the United States have not led to any 
noticeable- improvement in intellectual property protection in 
Thailand. The trade pressures have created tensions in the 
bilateral relationship, however, as the threat of GSP removal fro 
the United States helped lead to the fall of one Thai government. I! 

Other recent U.S. trade legislation provides additional 
weapons against inadequate IPR protection. For example, under the 
Omnibus Trade and Competitiveness Act of 1988 it is now easier for 
U.S. firms to challenge the importation of pirate and counterfeit 
goods. Under Section 337 of this Act, a U.S. firm seeking a ban 
on imports only needs to show that an import infringes I.ntellectua1 
property laws. Previously, the challenger also had to show 
"injury." 

Under the Omnibus and Trade Act, the USTR is given the mandate 
to analyze foreign countries1 intellectual property laws and 
initiate accelerated investigations of countries without Itadequate 
and effective" protection. Accordingly, in May 1989 the USTR 
placed Brazil, China, India, Mexico, Saudi Arabia, South Korea, 
Taiwan, and Thailand on its Itpriority watch listt1 (See Annex 8). 
In November 1989, the U.S. Administration moved South Korea, 
~aiwan, and Saudi Arabia to "watch list1@ status due to significant 
progress in their intellectual property protection reform. The 
others remained on the Itpriority watch listw (See Annex 8). 

The United States and other developed countries incur both 
benefits and costs in applying bilateral trade pressures to achieve 
IPR policy reform. On. the one hand, such pressure may lead 
countries to introduce stronger IPR systems. Exports tothe United 
States from the violating countries are generally substantial -- 
usually several times greater than estimated pirate sales in those 
countries. Therefore, the threats of restricting access to the 
U.S. market can be powerful incentives. In addition, claims by the 
United States about losses in U.S. export markets because of 
inadequate IPR protection are difficult to refute. Threats of 
trade sanctions have been successful in persuading South Korea, 
Singapore, Taiwan, and Indonesia to modify their laws. 

%ee Louis Wells, wIntellectual Property and Developing 
Countries: Options for U.S. Policy," Overseas Development Council, -- . I  . - - 



Country 

Table 8 

SELECTED DEVELOPING COUNTRY PIRATE SALES 
AND EXPORTS TO THE U.S. 

P i r a t e  S a l e s  1988 Exports  t o  U.S. 
( SM) ( S W  

Argent ina  

B r a z i l  

I n d i a  

Mexico 

R.O. Korea 

Singapore 

Taiwan 

SOURCE: Export  d a t a  t o  t h e  United S t a t e s  from IMF, Direct ions 
of Trade Yearbook 1989, and U.S. Department of  
Commerce, Survev of  Cur ren t  Business ,  V o l .  69, no. 9,  
September 1989. p i r a t e  sales estimates from Gadbaw and 
Richards,  op. ci t .  



On the other hand, bilateral trade pressures are highly 
visible, are often resented abroad and can push the IPR issue up 
a bilateral agenda to the detriment of other issues. For example, 
a recent Bangkok newspaper article described conflicts over 
intellectual property as Itdetermining Thailand-U.S. relations for 
years to c'ome." 

proviaion of Direct Aasistanaa and Banefita. Some observers 
have argued that the U.S. Government and other developed country 
governments should offer direct assistance or concessions to 
developing countries as an alternative means of encouraging IPR 
policy reform. Thus far the United States has generally resisted 
the concession approach, however, based on the premise that piracy 
is illegal and that making concessions would legitimize illegal 
behavior. 

In most instances, the nations involved conduct major 
commercial transactions with the United States. As a result, their 
governments are prepared, in principle, to recognize the legitimacy 
of intellectual property, but face a practical economic problem. 
They are not prepared to take any actions which could de-stabilize 
their economies or impose short-term economic hardship on their 
citizens for what they consider to be long-term economic benefits. 
In many cases, the governments believe that the economic losses 
from eschewing pirate sales would exceed the short-run gains from 
increased investment or increased R&D. 

To offset some of the tlcosts of adjustment," governments and 
private firms could offer some positive incentives, in conjunction 
with the use of trade measures and economic arguments, to create 
a strong negotiating package. Incentives proposed by innovation- 
based private firms include offers of increased investment and R&D 
in those countries which agree to provide adequate intellectual 
property protection. To supplement private sector commitments, AID 
and other development agencies could agree to support R&D programs 
if the innovations which result will receive adequate intellectual 
property protection. 

Private Geual Aatioq 

Impatient with the slow pace of government-to-government 
negotiations, some private sector industry groups have begun to 
take unilateral legal actions. For example, ADAPSO, the software 
and services association, has created a task force to monitor, 
gather evidence, and when. necessary prosecute software pirates 
through their host country legal systems. 

This approach has been only moderately successful to date, 
however, as it relies on the cooperation of legal authorities in 
countries where the laws or enforcement processes are often biased. 
Private foreign firms which have tried prosecuting in host 
countries have often found inadequate civil or criminal penalties, 



a slow enf~rcement~process and a court system which is biased 
against foreigners. 

Two ma-in international agreements govern intellectual property 
protection: The Paris Convention and the Berne Convention. The 
Paris Convention has jurisdiction over industrial property (patents 
and trademarks) . It has 91 member states of which 51 are 
developing countries. Under the Paris Convention, .the innovators 
of one member state are guaranteed I1national treatmentu; that is, 
a foreign patent holder would receive the same treatment as 
nationals would receive. The convention lays down few standards 
for what treatment would be. It also allows for compulsory 
licensing, to which the United States is opposed. 

The Berne convention is the widely accepted agreement on 
copyrights. It was first negotiated in 1886 and was revised in 
1971. The Berne Convention is based on the principle of "national 
treatmentt1 for works created by nationals of other member states. 
In contrast to the Paris Convention, the Berne Convention specifies 
certain standards, including minimum terms of protection for 
copyrights. Until 1989, the United States was not a member of the 
Berne Convention. 

Both the Paris and the Berne Conventions have a long history 
of broad membership. Both are administered by the World 
Intellectual Property Organization (WIPO) -- a policy advisory body 
with no authority to enforce or to resolve disputes. 

Although the United States belongs to both the Paris and the 
Berne Conventions, it has not viewed either as a likely mechanism 
for reform for the following reasons: 

The Paris Convention, built on the principle of 
national treatment and allowing compulsory licensing 
of patents, would need to be revised dramatically 
to satisfy U.S. firms1 desire for *@adequate and 
effectivew protection. 

a The Berne Convention, while offering some standards 
.for protection, allows practices such as compulsory 
licensing of copyrights, which is opposed by the 
United States. 

Neither convention provides for enforcement or has 
dispute-settlement mechanisms. 

171~c, op. cit. 



WIPO --which administera both conventions -- is run 
by a majority of its members, which means that it 
is controlled by deve:Loping countries, and therefore 
has r"ot aggressively pressed for reforms advocated 
by developed countricas. 
.. 

0 Many newly industrializing countries do not belong 
to the two conventionis. For example, Singapore does 
not belong to either convention; South Korea, Taiwan 
and Indonesia do not belong to Berne; Thailand and 
Columbia are not memhers of Paris. 

Dissatisfaction with the existing conventions has led the 
United States to turn to the trade-linked GATT as a mechanism for 
reform. At the start of the Uruguay Round of Multilateral 
Negotiations, the United States and other OECD countries proposed 
that intellectual property issues be introduced in the GATT. As 
a priority for the Uruguay Round, OECD countries pressed for three 
principal initiatives relating to IPRs: 

(1) identification of internationally-recognized standards 
for intellectual property protection; 

(2) development of consultation and dispute mechanisms; and 

(3) recognition that ina.dequate treatment of intellectual 
property serves as important non-tariff trade barriers. 

At first, the developed country proposal was met with 
considerable resistance within GATT from developing countries such 
as India, China, Brazil, Mexico, and Argentina. These countries 
maintained that WIPO is the organization which should have 
jurisdiction over intellectual property. Despite this resistance, 
the OECD-led proposal was accepted. In 1989, Trade-Related 
Intellectual Property (TRIPS) was approved as one of the 
negotiating committees for the Uruguay Round. 

The approach proposed for negotiating IPRs under the GATT is 
different from the GATT approach for negotiating tariff levels. 
In negotiating tariff levels within the GATT, countries offer 
concessions in exchange for coincessions from other nations. The 
proposal for intellectual property rights would require countries 
with weak intellectual property protection to raise their standards 
with no concessions offered. 

Some GATT observers believe that the initial outcome of TRIPs 
is likely to take the form of a code -- much like the code on 
subsidies -- with initial membership smaller than GATT, and with 
its members only applying the rules to other code signatories. 



Membership would then expand over time, especially if non- 
membership imposes penalties. 

Multilateral, trade-linked negotiations will probably be the 
most effective mechanism for the United States to utilize in 
pursuit of intellectual property rights reform. Bilateral 
negotiations are less desirable because they increase tensions and 
also because they make it more difficult to introduce uniform 
standards. Economic arguments can be used to complement trade 
measures, but developing countries usually are more easily 
convinced of the negative impact of weak IPR regimes on developed 
country exports and hence the rationale for retaliatory measures 
(the trade-linked approach) than they are of the long-term effects 
of weak IPRs on their economies (economic arguments approach). 

The U.S. Government is opposed in principle to the use of 
direct benefits or concessions as a I1carrott1 to encourage IPR 
policy reform. However, targeted R&D assistance could be 
considered for countries if there is new evidence and assurance 
that the innovations which result will receive adequate 
intellectual property protection. 

A major challenge to the United States will be that of 
integrating bilateral and multilateral intellectual property 
initiatives. If the GATT proposals on IPR are accepted, the United 
States will probably shift much of its IPR efforts from a bilateral 
to a multilateral strategy. 

The potential impact of GATT negotiations on WIPO is not 
clear, but it is possible that the United States will be able to 
use the negotiations to leverage some gains in WIPO. For example, 
discussions currently underway are considering giving WIPO 
authority to settle disputes. WIPO is also trying to develop a new 
IPR treaty for semiconductors. In any case, WIPO is likely to 
continue to play an advisory role on IPR and will coordinate much 
of the technical assistance programs to enhance IPR protection. 

It is likely that all of the strategic options described above 
will be used in some form by the U.S. Government and private U.S. 
firms in efforts to effect desired IPR reforms. What has not been 
discussed is a productive role for AID. The following section 
delineates a program through which AID can serve as an effective 
catalyst in promoting the adoption of appropriate IPR systems in 
developing countries. 



I V .  PROPOBED A I D  PROGRAM OM IPR PROTRCTIOI A8818TANC1 

Based on the foregoing analysis, the most effective course of 
action for AID to undertake is the development of a formal program 
to provide assistance to nations interested in improving their 
systems toprotect intellectual property rights. The contours and 
specific approach of the proposed IIIPR Assistance ProgramI1 are 
described below. The proposal is presented to include the key 
substantive sections of a Project Identification Document (PID), 
since it is likely that a PID (and subsequently a Project Paper) 
would be required to justify the authorization of a major new IPR 
initiative. Therefore, sections of the following material could 
be drawn upon and developed further in the preparation of a formal 
PID. 

Procrram F a a t o r s :  R e l a t i o n s h i t ,  to A I D  P o l i c i ~ s  and P r o a r a m a  

The proposed IPR Assistance Program offers a unique 
opportunity to develop productive, operational linkages between two 
of AID1s major program areas -- science and technology initiatives 
and private sector develoment initiatives. To date, each of these 
programs has with certain exceptions been designed and implemented 
in isolation from the other. 

Spearheaded by the Bureau for Science and Technology (SfT), 
the Agency's S&T activities have traditionally fallen into two 
major categories, direct training programs and efforts to enhance 
developing countrie~~~institutional capabilities for teaching and 
conducting research. The former category has concentrated on 
exchange programs, fellowships and joint research efforts, all of 
which seek to increase the knowledge base of developing-country 
scientists, and most of which are carried out within the university 
community. The latter category seeks to strengthen the S&T 
institutional base of individual developing countries through the 
extension of cooperative grants and prograns (such as those offered 
by the AID Science Advisorls Office), provision of equipment, 
assistance in research management and programming, and 
dissemination of research results. The vast majority of these 
initiatives have been conducted by and for the scientific 
community, with limited or no linkages to commercial issues. 

AID'S private sector initiative, led by the Bureau for Private 
Enterprise (PRE), seeks to promote private enterprise as the 
leading engine of economic growth and development. Activities to 
achieve this goal have included assistance to improve commercial 

l8 See IIANE: Program Options for Intellectual Property 
Improvements in Six Countries," Edgar C. Marrell and Judith Bello, 
International Technology Management and Finance, Inc., 1990. 



policy environments, trade and investment promotion, the provision 
of finance and technical assistance to private vontures, 
privatization of state-owned  enterprise^, and development of 
focused private sector s'rategies in individual developing 
countries. With limited ex qtions, once again, these programs 
have not taken S&T issues into explicit consideration. 

The exceptions to the general rule of isolation noted above 
have usually been activities related to the    commercialization" or 
"transferw of technology. For example, the Market and Technology 
Access Project (MTAP) sponsored by the S&T Bureau was designed to 
stimulate private sector conduits of productive U.S. technology to 
developing countries via commercial ventures. The PACT project in 
India aims to promote th(e commercialization or' technologies through 
U. S . -Indian joint ventures. 

The Science and Technology for Development Project (STDP) in 
Thailand includes a component in which applied research is 
conducted by universities and research centers on behalf of private 
companies. AID'S grant to the International Executive Service 
Corps (IESC) funds direct technical and management assistance 
provided by retired volunteer executives to private firms in 
developing countries. The newly initiated Private Investment and 
Trade Opportunities (PITO) Project of AID/ASEAN includes a 
component to deliver technical information and assistance to 
private companies (and joint ventures with U.S. partners) operating 
in the ASEAN region. 

Numerous AID programs and projects confront IPR issues and 
conceivably could include an TPR component, but have not yet 
addressed the issue frontally. Most USAID Missions operate policy 
dialogue programs aimed at removing policy-induced constraints to 
private sector development. In most cases, however, the sub j ect 
of lnadequate IBR protection has been deemed too sensitive to 
confront. Projects directedtoward increasing bilateral commercial 
relations between the United States and recipient countries often 
encounter concerns by U.S. firms over the sanctity of their 
proprietary information. Initiatives involving technology 
transfers or cooperative RCD efforts could easily include 
conditions related to IPR protection, but the introduction of IPR 
concerns has to date been viewed either as peripheral or as 
unnecessary interference to the efficient negotiation and startup 
of projects. 

The explicit or implicit neglect of IPRs in AID technology 
projects has led to a dilemma concerning whether or not the 
implementation of technology-related projects in nations in which 
IPRs are infringed upon systematically is in technical violation 
of the U.S. Omnibus Trade and Competitiveness Act of 1988 (Trade 
Act) . From logical, legal and political standpoints, a conflict 
emerges over whether the United States should sponsor activities 
to improve the technical capacities of countries that have 



indicated little or no interest in strengthening their IPR 
protection systems. 

The proposed IPR Assistance Program seeks to address this 
concern by-offering a positive approach to safeguard intellectual 
property. - The program will provide a resource pool of IPR 
assistance that (1) can be tapped for existing technology and 
private sector development projects on a voluntary basis; (2) can 
be drawn upon to provide an IPR element in new projects; and (3) 
can be used for a series of concrete IPR initiatives. 

By taking a "carrotI1 rather than l'stickll approach, the program 
is not intrusive to AID activities already under way, which 
increases the likelihood for acceptance of the initiative. 
However, the program takes explicit recognition of the principle 
that future initiatives will be consis,tent with U.S. policy 
positions on IPR protection. Consequently, the proposed program 
combines a basic pro-development orientation in line with AID 
objectives with a positive approach toward assisting nations to 
adopt appropriate policies and enforcement systems. 

Statement o f  t h e  Proble~ 

The issue of intellectual property right infringement has 
risen considerably on the international policy agenda overthe past 
five years. Due in large part to their increasing levels of 
development and sophistication of production, certain developing 
countries have become or are becoming sites of widespread violation 
of IPRs. The rise of counterfeit goods and pirated technologies 
has meant major foregone revenues to legitimate producers and 
owners of intellectual property. At the same time, business 
environments characterized by wholesale disregard for IPRs reduce 
incentives for investment in research and development, and hence 
undermine long-term technological advancement. 

In response to growing levels of infringement, owners of 
patents, trademarks and other forms of intellectual property have 
become increasingly vocal in pressing their demands for laws and 
enforcement structures which safeguard their rights. Conflicts 
over SPR protection have in some instances reached the top of 
bilateral policy discussions between the United States and 
individual developing countries. U.S. policy clearly states that 
violations of IPRs are a form of theft, and that sovereign nations 
bear the responsibility for putting into place laws and enforcement 
systems to protect intellectual property rights. 

Although the subject of intellectual property rights has 
become a major issue between the United States and developing 
countries, AID currently has no formal IPR policy or programs. 



Unlike some other subjects of dialogue and negc&iation, in this 
area AID can maintain its developmental focus while supporting the 
U.S. position for better IPR protection. For several reasons, AID 
should actively consider establishing a program to assist 
developing nations with Intellectual Property Rights reform and 
enforcement. 

1. A ~ri-al motivation for involvement is that an IPB 
proaram w o u  hela t o f e r  twtlmQbav and idea* th~oud'l w k e t  - 
b a s e d .  AID is traeitionally the primary U.S. agency 
Involved in official technology transfer programs with developing 
nations. Strong IPR protection builds a stronger institutional 
framework through which market-based technology transfer can take 
place. Given AID'S increased emphasis on market-based programs, 
IPR assistance to developing nations is an especially appropriate 
vehicle for AID to meet its science and technology goals. 

In addition to promoting technology transfer, stronger 
intellectual property rights regarding expression (copyright) 
encourage the interchange of ideas. In short, programs to help 
developing nations implement, administer and enforce stronger 
intellectual property rights are fully consistent dith AID'S basic 
developmental objectives. 

2. An AID XPR wrosram would ~ l a v  a wroductive role in 
su~wortina overall U.S. wolicv reaardina intellectual wro~ertv 
riahts. U.S. policy calls for all nations to protect intellectual 
property rights more forcefully. However, many developing 
countries, even those committed to stronger IPR protection, do not 
have the technical expertise or institutional capabilities 
necessary to draft and imp]-sment appropriate policies, or establish 
and administer the copyright, patent and legal institutions 
necessary for IPR enforcement and administration. When developing . 
nations express sufficient commitment, the U.S. Government should 
stand ready to offer technical assistance and training. An AID IPR 
program would fill this role. I, 

Since the United States is a leader in market-based 
technology and expression, and the primary proponent of stronger, 
internationally guaranteed IPR protection, it is important that the 
United States also be a leading provider of assistance to help 
developing nations implement the policies that the United States 
promotes.' Since AID is the primary agency involved with providing 
'iechnical assistance to developing nations, it should be the agency 
spearheading this effort. 

3. The United States is recosnized as a leadins source of 
ex~ertise on intellectual wro~ertv riahts. The U.S. copyright 
Off ice and the Patent and Trademark Off ice are viewed as models for 
other countries when establishing or reforming XPR systems. These 
resources give the United States a comparative advantage for 
providing IPR assistance relative to other dor.: ):s. In conjunction 



with these U.S. agencies, AID could establish a program to share 
this expertise and help establish efficient IPR administration and 
enforcement in recipient nations. 

IPR m o w  srovides an e s ~ e c i w r o s r i a t e  v- 
e to Advanced Deve1oDj.n~ Countries. Given the more 

advanced technological capabilities of ADCs, these countries have 
the greatest need for improved IPR systems. AID is searching for 
programs that fit the different needs of ADCs, and an IPR program 
is a strong potential candidate for such initiatives. 

proarm Goal and P u m o s ~  

The aoal of the proposed IPR Assistance Program is to 
contribute to sustained economic development through the adoption 
of appropriate syskms to protect intellectual property rights (and 
hence promote innovation) in developing countries. The program's 
pursose is to provide within AID a mechanism and central set of 
resources that can be tapped for the formation of effective IPR 
laws, policies, administrative institutions and enforcement. 

The program goal is consistent with both AID'S fundamental 
objective -- to contribute to sustainable, long-term economic 
development, and with U.S. policy to safeguard the rights of 
holders of intellectual property. The program purpose is to 
establish means by which developing countries can consider and put 
into place appropriate IPR systems on an accelerated basis. 

Emected Achievements and Accom~lishments 

The proposed program is intended and designed to develop a 
mechanism to provide a comprehensive array of specific IPR 
assistance which can be closely tailored to individual country 
conditions and needs. Program activities will not duplicate but 
rather with complement USAID Mission initiatives in the area of SCT 
and private sector development. The End of Project Status (EOPS) 
will include the following accomplishments: 

e A IPR Assistance Unit, a collaborative mechanism among 
relevant U.S. Government agencies, will be established 
and fully operational in delivering policy guidance, 
training and technical assistance, and institutional 
assistance to developing countries. 

a Governments and private sectors (U.S. and developing 
countries) will be constructively engaged in dialogue on 
policies related to IPR protection. 

Five developing countries will have designed and 
implemented comprehensive IPR laws with the assistance 
of the program. 



a Ten developing countries will have improved their IPR 
laws and enforcement structures. 

a Officials engaged in IPR administration in thirty 
developing countries will have received training under 
.the program. 

a Measurable reductions in counterfeit/pirated goods and 
losses to U.S. producers will have been achieved. 

These achievements individually represent important outcomes in an 
overall effort to improve IPR protection. Collectively, the 
program's accomplishments generate considerable momentum for a 
series of changes and initiatives to infuse appropriate IPR systems 
worldwide. 

The proposed IPRAssistance Program includes three components: 
Policy Dialogue; Training and Technical Assistance; and IPR 
Institution Development. The components and subcomponents within 
them are summarized below, following which each is described in 
further detail: 

1. Policy Dialogue 

A. Development of an AID Policy Paper on IPRs 

B. Administration of a series of country-specific and 
regional workshops on IPR policy structures 

C. Preparation of adaptable, model IPR policies, laws 
and implementation strategies 

D. Research on ana monitoring of IPR policies and 
impacts 

E. Introduction of IPR components in S&T and private 
sector projects 

2. Training and Technical Assistance 

A. Design and administration of U.S.-based, skill 
specific IPR training courses 

B. sponsorship of group exposure tours to U.S. IPR 
agencies 

C. Design and administration of turnkey in-country 
training courses 



D. IPR technical assistance: Advice on legal issues, 
the administration of copyright and patent systems, 
management information systems, enforcement 
mechanisms, etc. 

3. .Institutional Development 

A. Provision of short-term IPR advisors 

B. Financing of equipment and software for IPR 
management 

C. Comprehensive training programs for IPR agency 
personnel 

D. Dissemination of materials describing IPR policies 
and procedures 

Com~onent 1: Policv Dialoaue. The basic purpose of this 
component is to prepare a coherent AID policy on intellectual 
property rights, design a series of sensible, actionable steps that 
can be taken to introduce appropriate IPR systems, and present the 
case for IPR reforms effectively to developing country leaderships 
in productive forms of policy dialogue. The first step is to 
produce a formal AID Policy Paper on IPRs. As is customary for 
similar Policy Papers, the IPR Paper would briefly describe the 
nature of the issue, establish the rationale for an explicit AID 
policy on IPR, and set forth the official stance on the issue from 
AID'S perspective. 

The second subcomponent consists of the difficult task of 
I1developing a marketm for IPR reform and assistance under the 
program. What is proposed is the design of a prototype workshop 
on intellectual property .rights, which can then be administered on 
a recurrent basis in individual countries (perhaps on regional 
schedules) or in regional settings (e.g., in ASEAN). The workshops 
would be geared toward top level policymakers and current or 
nascent constituencies in favor of IPR protection, and would last 
one and a half to two days. The speakers would include U.S. agency 
officials (e.g., from AID, USTR, PTO, Department of State, etc.), 
a select number of private sector executives, and one or more 
I1resourcen persons. 

The workshops would focus on relating the benefits of 
effective IPR systems, presenting the rationale for and substance 
of 11. S. poJ.icy, explaining strategies for effecting reforms, and 
describing available forms of assistance and procedures for 
obtaining such assistance. Care would be taken to promote and 
conduct the workshops in a non-confrontational manner, and efforts 
would be made to secure joint sponsorship by high level leaders in 
a local government agency or respected private organization. The 
extent to which the workshops generate interest and commitment for 



collaborative IPR efforts would be critical in determining the 
future success of a joint initiative. 

The third element of the policy dialogue component involves 
the development of model IPR stratf~gies, laws and implementation 
plans. These "modelsw should be responsive to the needs, 
capabilities, and constraints in different sets of developing 
countries. The strategies should include reasonable phasing 
methods and other techniques to facilitate implementation and to 
track technical capacities and political efficacy over time. 

The next subcomponent consists of a systematic program of 
research on the impacts of IPR infringement and protection, and 
monitoring of specific developments in IPR policy. The research 
activity will be directed primarily at specific industries (e.g., 
chemicals, computer software, entertainment, pharmaceuticals, etc.) 
in target countries, and aimed at determining the benefits and 
costs derived from the adoption or absence of IPR reforms. The 
research will draw upon the monitorjmg of policy developments, 
which will also provide inputs into AID'S general and country- 
specific IPR stratlegies. 

The final 1yAicy dialogue activity will be the introduction 
of speciSic IPR components into new SfT and private sector 
projects. For examplee, cooperative agreements on joint scientific 
research cac include ciaases specifying that research results will 
be treated acca~~dincj to appropriate IPR standards. The issue of 
IPR could also kc -identified explicitly as a policy issue to be 
addressed in t b  ~ollc;. dialogue component of trade and investment 
promotion pro- c As. Procedures can require that technology 
transfer actj,viLies C,W be implemented only in countries which 
indicate serious r e s t  in moving toward appropriate IPR 
protection sstzw3ar<s. W e  IPR ~ssist:?nce Program will identify the 
range of psojeccc fo;. which IPR ltir:terventionsl' are proper, and 
will develop models for adoption. 

Com~onent 2: 'Trainina and Technical Assistance. This 
component is geared toward providing services to support IPR 
initiatives. It will place technical and financial resources at 
the disposal of program-directed activities (a wpro-active't 
element) and of Misr;ions seeking such resources for their own 
efforts (a wreactive'll element) . 

The first subcomponent consists of designing and administering 
short-term, U.S.-based training courses on specific IPR topics. 
These would be financed by the program, tut conducted by a 
collaborative network of existing organizations - -  the Patent and 
Trademark Office, the U.S. Copyright Office, the Franklin Pierce 
Law Center and the International Law Institute. Curricula will 
include patent, trademark and copyright law, policy practices, data 
systems, management, and other skills relevant to IPR system 
administration. The curricula would be developed in modules which 



take into account variable skill levels and specificity required 
for several levels of participants. 

The second element would involve short-term exposure tours of 
target IPR administration groups to relevant U.S. agencies and 
private organizations. These would be aimed at higher level 
officials and would be oriented toward providing an overview of the 
U.S. IPR policy and administrative structure. The tours might 
include a one week general course at one or more of the 
organizations noted above, followed by visits to key government 
agencies and private sector organizations involved in IPRs. 

The third subcomponent is the design and implementation of 
comprehensive, in-country training courses on IPR system 
management. The courses would be to the extent possible "turnkeyw 
operation in that they would focus on "training trainers" for 
future courses carried out independently from the program. The 
courses would focus on technical skills required of middle level 
personnel in IPR protection agencies (e.g., procedures for filing 
patents and copyrights,, managing petitions claiming violations, 
describing legal recourse, administering computerized information 
systems, etc.). The IPR Assistance Program would finance small 
groups of U.S. experts to travel to target countries to set up and 
operate several courses in collaboration with local lltrainersll 
charged with administration of future courses. 

The fourth subcomponent would consist of short-term technical 
assistance providedto cooperating countries. Under this activity, 
specialists would be brought in to offer counsel on legal 
structures and enforcement, economic analysis and monitoring, IPR 
system administration, MIS design and maintenance, enforcement 
techniques, etc. The assignments would be designed so that 
incoming advisors would be working on behalf of local authorities, 
lest they be viewed as imposing U.S. Nrequirementsu on the host 
country. 

Component 3: Institutional Development. The final component 
of the IPR Assistance Program is targeted toward nations in an 
active phase of establishing IPR protection agencies and programs. 
In essence, a substantive "menuw of services would be made 
available for targeted country programs offering a higher threshold 
of activity than indicated in either Component 1 or 2. These 
country programs would be designed in close collaboration with 
USAID Missions and recipient country officials. 

The first subcomponent would be the provision of short-term 
IPR advisors. These advisors would be recruited from within U.S. 
IPR agencies and a pool of outside specialists. They would serve 
for periods of between three and six months as IPR advisors to 
recipient country agencies, providing guidance on all aspects of 
institutional development, administration and operation. A 
comparable initiative is the AID-funded secondment of FDA and USDA 



officials to overseas posts to assist developing countries in 
meeting U.S. food import requirements. These individuals would not 
only extend valuable face-to-face assistance on a daily basis to 
recipient countries, but also absorb insights into attitudes toward 
and constraints on long-term IPR protection in their posts. 

certain countries may possess suf9icient commitment to IPR 
protection, and have adequate laws in place, but lack the hardware 
and software required for registration and other tasks associated 
with IPR administration. This subcomponent would provide funding 
to obtain and install these systems. 

The third subcomponent would be the design and implementation 
of comprehensive training programs for IPR agency personnel. This 
program would include participation in courses identified above, 
but could also involve exchanges and in-place training activities 
beyond those proposed under Component 2. 

The fourth activity under the institutional development 
component consists of assistance and funding to prepare and 
disseminate materials describing IPR policies and procedures to 
private sector executives in recipient countries. This "public 
outreachN effort aims to secure increasing understanding of and 
compliance with IPR protection systems. The initiative addresses 
the numerous situations where appropriate laws and policies are 
adopted but are largely ignored by local firms. While the strength 
of actual enforcement depends on the commitment of government 
authorities, public dissemination at least educates private 
executives on the nature and importance of the issue, and 
sensitizes them to the fact that illegal actions will not be 
tolerated. 

Procrram Im~lementation Plaq 

The basic concept of the proposed program is to develop a 
common set of IPR services and capabilities, and then to extend 
these services on a country-specific or regional basis. However, 
each country is unique with regard to its current situation and 
needs. Therefore, the program should include a strategy under 

a which requirements and initiatives can be determined. 

The following tables depict a structure for moving from 
generic to specific program activities. Table 9 serves to diagnose 
IPR systems according to three country categories, examining the 
nature of IPR legal regimes, enforcement, institutional 
capabilities and human resource capabilities for each group. The 
country categories include three levels of technological 
development -- advanced, middle-level, and low-level. The former 
two categories includes all nations currently on the USTRts 
Priority Watch List and Watch List, with the exception of developed 
countries (Canada, Italy, Japan, Portugal, Spain and Yugoslavia). 





Table 10 shifts from diagnosis to prescription, indicatingthe 
nature of desired interventions under each functional category. 
Initiatives in advanced countries would tend to be more specialized 
and targeted. Middle-level country efforts would focus, greater 
attention on basic IPR system "start~p.~ The majority 02 program 
activities would be directed toward these two country categories. 
Initiatives in low-level countries would focus more on foundation , . 
building and positioning for future action. 

Participation in the program would be offered to all nations 
indicated on the charts, including those which do not have a USAID 
Mission or Regional. Office. Activities in U.S. aid recipient 
countries would be coordinated by Mission officials, who would be 
solicited via a program announcement and "marketing tourst1 by 
program representatives. Participation by non-AID countries would 
be organized through U.S. embassies and consulates. 

Table llmoves logically from general prescription to specific 
activities to be carried out under each of the IPR Assistance 
'Program's components in each category of country. The listing is 
intended to be indicative rather than inclusive or exclusive. As 
shown, the most intensive initiatives will be in advanced and 
middle-level countries. 

To avoid administrative lloverloadw and to test the program's 
capacity within manageable bounds, the program will initially be 
implemented in no more than three countries from each category. 
Participation will be voluntary, and will be based on solicitations 
for expressions of interest. However, as an added inducement for 
participation, U.S. negotiators considering unilateral trade 
sanctions against specific IPR violating countries might deem 
program participation as indicative of nations1 commitment to adopt 
appropriate IPR regimes. 

Proaram Manaaement, Administration and Buduet 

Management oversight of the proposed IPR Assistance Program 
will be provided by an interagency Steering Group consisting of 
seven members fromthe following agencies: AID (three members, one 
each from PPC, S&T and Office of the Science Advisor), the 
Department of State, the U.S. PTO, the U.S. Copyright Office, and 
the Office of the USTR. The Steering Group will set overall 
policies, review progress achieved, and assist program 
coordination. The Steering Group will meet on a quarterly basis. 

The day-to-day administration of the program will be the 
responsibility of an outside private contractor which will be 
selected on a competitive basis. The contractor will be charged 
with overall program coordination, the management of sub-grants and 
cooperative agreements, the preparation and implementation of 
annual work plans, and financial administration. 



Advanced Corntries: 

Argentina, Brazi l ,  Chile, 
C o l d i o ,  India, Malaysia, 
Ckxico, South Korea, 
Singapore, Taiwm, 
Thailand, and Vazzuela 

Middle-Level Corntries: 

China (PRC), Egypt, 
Indonsia, JoKbn, 
Kenya, Pakistm, 
Philippines, Pent, Saudi 
Arabia, Turkey, and 
Other LAC Corntries 

Low-Level Corntries: 

Bmgladesh, B u m ,  
Clorocco, Nepal, Orren, 
S r i  Lenka, Tmisia, 
a d  Other AFR/AUE 
Corntries 

Table 10 

PRESCRIPTIOY FOR IPR IllPROYElEIlT 

Strengthen and expand 
scope o f  Laws. 

I n t r o b c e  s o u d  basic 
L aus. 

Develop at t i tudes and 
comitment i n  favor o f  
IPR protection. 

Increase carmitment. 
Employ e f fec t ive  
a f o r c e n m t  techniqws. 

Establish f renwork fo r  
e f fec t ive  enforcement. 

Explore long- t e n  
strategies. 

Introduce advanced 
systems (e.g., 
couputerized MIS). 

I ns t i t u t i ona l  
Cepabi l i t i c s  

Develop p r i a r y  
operational cspsci . s. 

Ihm R- 
Wilitiu 

I n i t i a t e  discussions 
on i ns t i t u t i ona l  
arranganents. 

Undertake advanced, 
specialized overseas 
training. 

Face m ~ s  s t a f f  
t r a i n i w  d dcvtlopwnt. 

Auai t future r c q u i r c m t s .  



Table 11 

IPR ASSISTME PROCiRM ACTIVITIES 

Advanced Countries: 

Argentina, Brazi 1, Chi Le, 
Colombia, India, Ualaysia, 
Nexico, South Korea, 
Singapore, Taiuan, 
T h a i l d ,  wd Venezuela 

Hiddle-level Comtries: 

China (PRC), Egypt, 
Indonsia, Jordan, Kenya, 
Pakistan, Philippines, 
Peru, Saudi Arabia, 
Turkey, a d  Other U C  
Corntries 

Low-Level Countries: 

Bangladesh, B u m ,  
Uorocco, Nepal, (Inen, 

S r i  Lanka, Tmisia, 
and Other AFR/ANE 
Countries 

Pol icy Dialogue 

Pol i c y  workshops 

Research and mi tor ing  

IPR carponents i n  AID 
projects 

Pol icy workshops 

Pol icy dl discussions 

Research and mi tor ing 

IPR canponents i n  AID 
projects 

Pol icy workshops 

T r a i n i m  and 
Technical Assist- 

U.S. -based, s k i l l  speci f ic  
t ra in ing  

Turnkey in-corntry t ra in ing  

Advsnced systan technical 
assistance 

U.S.-based, general 
t ra in ing  

Exposure tours 

General technical 
assistance 

Exposure tours 

Short- term advisors 

Equ ip rn t  and software 

Pub1 i c  outreach 

Equipcnt  Md sof tware 

Caprehcnsiw t ra in ing  

Public outreach 

Await future rcqui r c r n t s  



The program activities will be carried out by the contractor 
and through cooperative arrangements with U.S. Government agencies 
(PTO, Copyright Office, etc.) and private sector organizations 
(F'ranklin Pierce Inw Center and International Law Institute). The 
U.S. Government entities will be provided program funding through 
interagency cooperative agreements, and the private organizations 
will receive AID grants. Funding levels and programming will be 
based on annual work plans determined by the Steering Group in 
collaboration with the organizations involved. 

The overall funding required for the proposed IPR Assistance 
Program will depend on the level of activity ( e .  number of 
individual country initiatives) to be carried out under the 
program. Initial calculations indicate that in order to achieve 
a llcriticaP massw of activities, total program funding on the order 
of $6 million annually would be required, or about $18 million for 
a three-year activity . Of the $6 million annual total, 
approximately $1 million would be prolgrammed for policy dialogue, 
$2 million for training and technical. assistance, $2 million for 
institutional development, and $1 million for program management 
and administrat.i.on. These minimums could be revised upward if 
higher thresholds of activity were deemed desirable, or downward 
if fewer countries are served or if IPR assistance is targeted 
toward a few select industries. 



ANNEX 1 

w n a  Conva-: An international copyright convention negotiated 
in 1886 and revised in 1971. The Berne Convention is administered 
by WIPO. It is based on the principle of providing "national 
treatmentN to works created by nationals of other member states. 
Under the Eerne Convention, the rights which are to be afforded to 
authors and creators are spelled out in more detail than is found 
in the UCC. The minimum term of protection under Berne is also 
longer than under the UCC. 

-son liaana.: A license generally granted by a government 
(with or without the consent of the right owner) which permits a 
party other than the original owner of the rights to use a patent, 
trademark, copyright, etc. Most compulsory licenses are granted 
based on a finding of non-working, or for national security 
seasons. 

cop~riuht: Protectjm provided by a government to authors of 
literary, dramatic, musical, artistic, and certain other 
intellectual horks. 

-: Copies of products protected by intellectual 
property laws and which are intended to deceive the purchaser by 
purporting to be something they are not. 

GATT: The General Agreement on Tariffs and Trade. Created in 
1947, the GATT is both an international agreement embodying rules 
to govern international trade, and an institution charged with 
conducting trade negotiations and settling international trade 
disputes among nations. 

GIP: Generalized Systems of Preferences. A system of tariff - 
preferences given by developed to developing nations. GSP programs 
are intended to increase developing nations' exports and thereby 
their foreign exchange earnings. 

industrial ~ro~ertv: Most intellectual property with the exception 
of copyrights -- generally patents, trademarks and trade secrets. 
intellectual ~ro~erty: the term applied generally to intangible 
forms of property the value of which derives generally from 
creative effort. 

mask WOE&: "A series of related images, however fixed or encoded, 
having or representing the predetermined three-dimensional pattern 
of metallic, insulating or semBconductor material present or 



removed from the layers of a semiconductor chip pr~duct.~'' Thc 
term is ueed in U.S. law to define the subject matter of the legal 
right in semiconductor designs. 

QECD: Organization for Economic Cooperation and Development. 
Formed in 1948 as the Organization for European Cooperation as part 
of the Marshall Plan, this international organization promotes 
cooperation among its members on international economic issues. 
The following nations are OECD members: Australia, Austria, 
Belgium, Canada, Denmark, the Federal Republic of Germany, Finland, 
France, Greece, Iceland, Ireland, Italy, Japan, Luxembourg, the 
Netherlands, New Zealand, Norway, Portugal, Spain, Sweden, 
Switzerland, Turkey, the United Kingdom and the United States. 

m a  Conventiog: An international convention on industrial 
property rights. The Paris Convention was negotiated In 1883, and 
is now administered by WIPO. The Convention requires national 
treatment in its members' patent and trademark laws, and creates 
a means of determining priority between competing claims. 

p&@nte: Government grants of temporary monopoly rights on 
innovative processes or produsts. 

arw: The act of reproduction, or other (generally commercial) 
use of the intellectual property of others without authorization. 

Section 30%: A provision of the 1974 Trade Act that provides 
authority forthe USTR to investigate and retaliate against foreign 
"unfairN trade practices, which have been interpreted to include 
the lack of satisfactory protection of intellectual property. 

Section 310 (Super 30%): One provision of this section of the 
omnibus Trade and Competitiveness Act of 1988 requires the USTR to 
identify countries that offer I1inadequate" protection for 
intellectual property. 

Bection 337: Under the Tariff Act of 1930 (as amended), the U.S. 
International Trade Commission has the authority to investigate and 
prescribe sanctions against imports that involve 18unfair11 trade 
practices such as the infringement of U.S. intellectual property 
laws. The need for demonstrating injury was eliminated in the 1988 
Trade Act. 

service mar%: A mark used in the sale or advertising of services 
to Identify the services of one person and distinguish them from 
the services of others. 

trade secretg: Sensitive information that companies attempt to 
keep confidential. 

- 
'~omicon~~uctor Chip Protection Act of 1984, Public Law No. 98- 

620, tit. 111, 98 Stat. 3347, 17 U.S.C. Section 901. 



m m :  Words, names, symbobsr, or devices that distinguish an 
item as the product of a particular manufacturer as distinct from 
that of another. 

a!&zm: Trade-Related Irrtelloctually Property, one of 24 
negotiating committees of the Uruguay Round of GATT. 

. . 
%a 

: Universal Copyright Convention. A copyright convention 
administorod by the United National Xducation, Scientific, and 
Cultural Organization (UNESCO), the UCC was negotiated in 1952 and 
revised in 1971. UCC member states agree to prowide 'ladequate and 
effectivew copyright protection for the rights of copyright owners, 
and to accord national treatment to the works of nationa1.s of other 
UCC members. The UCC also reduces the difficulties which can be 
associated with satisfying foreign formalities. 

yrumav Rouna: The latest round of trade nagotiations held under 
GATT auspices, including negotiations on agriculture, services, 
intellectual property, and investment issues. The Uruguay Round 
was launched at the GATT Ministerial Meeting in Punta del Este, 
Uruguay on September 12, 1986. 

utilitv modeL: A patent-like right issued in some nations to 
inventions which fail. to meet the standards of technical progress 
necessary to qualify for a patent. 

WIPO: The World Intellectual Property Organization. WIPO was 
organized in 1963 to administer several of the major intellectual 
property conventions, including tile Berne and Paris Conventions. 
One of the objectives of WIPO is to promote intellectual property 
protection around the world through educational support and the 
provision of technical assistance. 

workinu recruiremont: A requirement to produce or import, sell or 
advertise, a patented invention, trademarked good, or copyrighted 
work, generally associated with the lapse of intellectual property 
protection or the granting of a compulsory license if working 
requirements are not met. 



ANNEX 2 

DEBINITIONU OB INTELLECTUAt PROPERTY PROTECTION MECIIANIBMB 

Internationally accepted methods to protect intellectual 
property include trademarks, copyrights, patents, trade secrets, 
semi-conductor mask works, and proprietary technical data. These 
devices are defined below. 

A trademark is any word, name, symbol, or device used by 
manufacturers or merchants to identify their goods and distinguish 
them from those manufactured or sold by others. Seed and breed 
certification systems operate similar to trademark protection to 
prevent others from trading on the reputation that a breeder 
establishes with a new plant or animal variety. Violation of 
trademark law consists of counterfeiting and other forms of 
infringement. Counterfeiting is the unauthorized use of a 
representation or copy of a registered trademark or service mark.' 
Other forms of infringement include offering for sale, 
distribution, or advertising any goods or services using a copy or 
colorable imitation so similar that confusion is likely to result.' 

A copyright is a form of protection to authors for original 
works including literary, dramatic, musical, artistic, and other 
intellectual works. The owner has the exclusive control of the 
reproduction, publication, and sale of the work for a limited 
period of time. The copyright is limited to copying the 
publication and does not preclude the use of the information 
contained therein. C~pyright violations are referred to as 
infringement or piracy. 

Patents 

A patent is a grant made by a government to an inventor, 
conveying and securing to the inventor the exclusive right to make, 

'A service mark is a mark or device used to identify a service 
such as transportation or insurance offered to customers. 

*u. s . International Trade Commission, "Foreign Protection of 
Intellectual Property Rights and the Effect on U.S. Industry and 
Trade, Chapter 1, Publication 2065 ,  Washington,, DC, February 1988. 

'u.s. International Trade Commission, op. cit., Chapter 1. 



use and sell his or her invention for a period of years. 4 

Invention patent systems usually require that an application for 
a patent must include an enabling disclosure which sufficiently 
describes the invention so that others skilled in the same 
technical field can Ifbuild around it." Patent laws thus encourage 
early publication of an invention in exchange for grants of limited 
monopoly. ., 

To be valid, an invention patent must disclose an invention 
that is novel, useful, and an improvement over the prior art. An 
invention must be novel in the sense that it has not been 
previously published, exhibited or otherwise described. As to its 
utility, the invention must be capable of industrial or 
agricultural application, and not be purely ornamental. 

The degree of improvement over prior art that an invention 
must exhibit defines the most important attribute of a patent 
system. This increment, also known as inventive step or level of 
invention requirement, must be greater than what would be obvious 
to the average person skilled in the art. 

Utility models or petty patents are similar 20 invention 
patents in that they give the inventor the right to exclude others 
from practicing the invention for some period of time. They differ 
from invention patents in requiring only novelty and utility, 
without any inventive step above the prior art. Petty patents 
therefore preserve rights to minor variations of known devices 
rather than to major technical innovations having broad 
adaptability. Countries usually grant petty patent protection for 
a much more limited time than is the case for invention patents. 
Since the inventive step need not be determined, such systems are 
less costly than most invention patent systems. In many developing 
countries, minor adaptations of machinery and other inventions to 
accommodate local conditions help the local economy but may not be . 
valuable abroad. Nationals of these countries are mora likely, 
therefore, to utilize petty patents rather than undertake the more 
costly and difficult process of obtaining invention patents. 

Patent violations are referred to as patent infringement or 
piracy. 

Trade Secret Protection 

A trade secret is a plan or process, tool, mechanism, or 
compound known only to its owner and those of his or her employees 
to whom it is necessary to confide. It can be a secret formula or 
process not patented but known only to certain individuals using 

'~enr~ Campbell Black, Black's Law Dictionary, (St. Paul MN: 
West Publishing C o . ,  1979), p. 7 0 5 .  



it in compounding some article of trade having a commercial value. 5 

Trade secret contracts prevent people (p~i~narily ex-employees and 
collaborators) from disclosing secrets of manufacture to 
competitors. Violations of trade secrets are referred to as 
misappropriations. 

mioonduator Mask Work Proteatiop 

Under the Semiconductor Chip Protection Act of 1984, mask work 
protection exists for original mask works fixed in a semiconductor 
chip product by, or under the authority of the owner of the mask 
work, which have been registered or commercially exploited anywhere 
in the world. The owner has the exclusive right to: (i) reproduce 
the mask work by optical, electronic, or other means; (ii) import 
or distribute a semiconductor chip product in which the mast work 
is embodied; and (iii) induce or knowingly cause another person to 
take either of these actions. 

Mask work is defined as a series of related images, however, 
fixed or encoded, having or representing the pre-determined three- 
dimensional pattern of metallic, insulating, or semiconductor 
material present or removed from the layers of a semiconductor chip 
product.6 Violations in mask works are referred to as infringement 
or piracy. 

Pro~rietarv Technical Data Protection 

Proprietary technical data consist of data submitted to a 
government agency in connection with the regulatory review of a 
product, such as new pharmaceuticals or chemicals. 

' ~ e n r ~  Campbell Black, Black's Law D : ctionarv, p. 13 39. 

6~emiconductor chip Protection Act of 1984, Public Law No. 98- 
620 tit. 111, 98 Stat. 3347, 17 U.S.C. 5 901. 



ANNEX 3 

POSITIONS ON INTELLECTUAL PROPERTY PROTECTION 

DEVELOPED COUNTRY POSITIONS 

The U.S. Government has taken the lead among the developed 
countries in arguing for stronger IPR laws in all countries. 
International agreements such as the Berna and Paris Conventions 
call for equal treatment between foreigners and nationals with 
respect to international property. The U.S. Government has been 
critical of existing regimes and even of the Berne and Paris 
Conventions arguing for "adequate and effective protection." 

In April 1986, the U.S. Administration released a policy 
statement on IPR protection (see Annex 7). In that statement, the 
government outlines its major arguments for stronger IPR 
protection: 

s Adequate and effective protection fosters creativity 
and know-how, encouraging investment in research and 
development and in new facilities. 

Innovation stimulates economic growth, increases 
employment and improves the quality of life. 

Technological progress is a critical aspect of U.S. 
competitiveness as well as freer and fairer global 
trade. 

a In developin5 countries, improved intellectual 
property protection can foster domestic technologies 
and attract needed foreign know-how and investment. 

Therefore, the U.S. position is very clearly for stronger 
protection in all countries. The United States was among those 
supporting the inclusion of intellectual property rights in the 
Uruguay round. Stronger intellectual property rights has been an 
important item on the U.S. foreign policy and trade agenda. 

Develo~ed count- Positions in Genera& 

In recent years, other developed countries have followed the 
lead of the United States in recognizing the importance cf strong 
intellectual property rights protection. Consequently, most OECD 
countries have been strengthening their IPR laws in recent years. 
All industrialized countries now have fairly comprehensive 
intellectual property protection. Laws vary considerably over 



issues such as product coverage, the time period for which 
exclusive rights are granted, and procedures for registration. 

Many industrialized countries handle patents on products and 
processes differently. There is considerable debate, for example, 
over protection for new and emerging technologies such as 
biatechnology and semi-conductor chip designs. A number ;of 
countries can require patent holders to grant licenses to others 
(a practice known as compulsory licensing). Canada, for example, 
allows compulsory licensing of pharmaceuticals. The United States 
is opposed to compulsory licensing. Most compulso~1~ licenses are 
granted on a finding of non-working1 of the patent, or are granted 
for national security reasons. 

Copyright procedures also vary from country to country. Until 
1989, U.S. copyright laws were not harmonized with those of other 
developed countries. Until March 1989 the United States was not 
a member of the Berne Convention. Until that time the United 
States was a member of the Universal Copyright Convention. 
Formerly, the rights afforded to authors and creators were not 
specified in as much detail as that under current law. In 
addition, the minimum terms of protection have been increased under 
the current U.S. law. 

Although differences persist in the treatment of intellectual 
property in the industrialized countries, laws have tended to 
converge in recent years and the scope for international standards 
is improving. The (YECD countries were able to reach a consensus, 
for example, that letting new multilateral standards for IPRs 
should be examined in the GATT Uruguay Round of multilateral trade 
negotiations. 

In the past, the OECD' endorsed the opinion that certain types 
of intellectual property protection are anti-competitive, primarily 
licensing agreements and patents. Recently, however, the OECD 
cancelled its 1974 OECD Council  recommendations on Restrictive 
Business Practices Relating to the Use of Patents and Licensestt and 
supported the conclusions of a report by the Committee on 
Competition Law and Policy entitled, "Competition Policy and 

'A working requirement is a requirement to produce, import, 
sell, or advertise a patented invention, trademarked goods, or 
copyrighted work. Generally, it calls for a lapse of intellectual 
protection or the granting of a compulsory license if working 
requirements are not met (are ttnon-workingtt). 

'organization for Economic Cooperation and Development. 



Intellectual Property Rights. ~hhe report argues that long- 
standing notions about conflict between intellectual property 
rights and competition policy lshould be reconsidered. It concludes 
that intellectual property rights, like other forms of property, 
are necessary for the functioning of a competitive, market-based 
economy. .. 

In preparation for the Uruguay Round neqotiations on IPR 
protection, the OECD prepared another study which provides 
economic justifications for granting stronger IPR protection. 

The report provides several economic arguments in favor of 
strong IPR laws. It maintains that stronger IPR protection: 

a Encourases and safesuards intellectual and artistic 
creation, of which the social and cultural benefits 
are widely recognized, by inducing individuals (or 
firms) to undertake creative work. 

a Disseminates new ideas and technoloaies uuicklv and 
widely, by supplying a public ggdatabaseN of 
innovations leading to accelerated industrial 
progress. 

a Promotes investmen2 by offering restricted 
competition from imitators to those who accept the 
risk of researching and developing new innovations. 

a Provides consumers with the fruits of creation and 
invention, through the production and distribution 
of higher-performance goods which were stimulated 
by IPR. 

In April 1990, the EC submitted a detailed proposal to GATT 
for new standards to protect intellectual property and proposed 
trade related remedies to enforce the standards. The areas covered 
by the EC proposal include patents, copyrights, trademarks, trade 
secrets, semiconductors and industrial design. 

Private Sector Positions 

Several private sector associations have been organized in the 
United States and other developed countries to help lobby for 
stronger IPRs to protect their industries. The Intellectual 

3g1~ompetition Policy and Intellectual Property Rights, OECD 
Report Number 24-89-03-1 (Paris: OECD, June 1989). 

4gg~conomic Arguments for Protecting Intellectual Property 
Rights Effectively,~ (Paris: OECD, November 1989). 



Property Committee (IPC) , for example, is a group representing 
diverse American industries which has worked with its counterparts 
in Europe and Japan to promote their interest in introducing 
intellectual property rights in the Uruguay Round of the GATT 
negotiations. The Council for International Business has also 
encouraged support for the GATT initiative among its members. Both 
the IPC andi the U.S. Chamber of Commerce have developed minimum 
standards of IPR protection to be used as tho basis for standards 
proposed by the United States in the Uruguay Round, as mentioned 
above. 

Several U.S. private sector lobby groups have taken 
initiatives to protect the intellectual property of their members 
in foreign countries. In several cases these groups have taken 
legal action against IPR violators through the foreign country 
judicial system. ADAPSO (the software and services association) 
has created a task force to monitor, gather evidence, and prosecute 
software pirates. Some of the private sector groups most active 
in fostering intellectual property right protection are: 

a Motion Picture Industry of America (MPAA) 
a American Society of Composers, Authors and 

Publishers (ASCAP) 
Recording Industry Association of America (RIAA) 

a Association of American Publishers (AAP) 
a Intellectual Property Alliance (IPA) 
a U.S. Computer Software and Service Industry 

Association (ADAPSO) 
a Pharmaceutical Manufacturersf Association (PMA) 

The level of interest shown by the artistic, software and 
pharmaceutical industries correlates with the fact that these 

more subject 
- 
industries are, in comparison with other industries, 
to IPR infringement and concomitant losses. 

DEVELOPING COUNTRY POSITIONS 

Government Positions 

In the late 1960s through the 1970s, developing countries 
mounted an effort to obtain better terms of technology transfer 
between North and South countries. Developing countries attempted 
to shift the existing intellectual property rights framework in 
their favor. Their 1eaders.argued that payments of royalties and 
license fees to foreign holders of patents and copyrights 
constituted "unfairff terms of exchange and that holders of these 
rights in developed countries had no moral or "naturaltf rights to 
protection in developing countries. The work of Dr. Paul Prebisch 
and his colleagues provided the economic justification for reduced 



levels of patent protection.5 No new conventions or agreements 
were reached as a consequence of the North-South debate. Many 
developing country governmonts actually weakened their own IPR laws 
and the administration of those laws in the years which followed. 

Today, many developing countries still resist pressures to 
strengthen.their intellectual property regimes. Several country 
leaderships hold the view that strict IPR regimes run counter to 
their commercial, economic and social interests. According to this 
view, which has been expressed by the Latin American Association 
of Pharmaceutical Industries, technology monopolies "reserve the 
markets of the region for exports from the United States and other 
developef nations at prices higher than international price 
levels. 

The conclusion of this perspective is that because developing 
countries possess only limited RCD capabilities, and since costs 
of acquiring new' technologies are too high, developing country 
users should be allowed "free access" to technologies, since 
knowledge is a common property to all and the economic development 
of the poorer nations is of benefit to everyone. 

Some developing countries officially support the protection 
of intellectual property rights but implicitly condone infringement 
through lack of effective enforcement. Other develaping countries, 
especially the NICs, are beginning to have new technologies and 
innovations of their own to protect. In 1986-87, Singapore, 
Taiwan, Korea and Indonesia all strengthened their .laws, partly in 
response to domestic lobbying to protect intellectual property. 
In 1986, the Korean Government stated in an official document that 
"the patent system is one of the most effective systems to promote 
technological progress. Theref ore, in a word, the patent system 
contributes to economic growth through promotion of technological 
progress in a country. v7 

Private Sector Positions 
I 

The violators of intellectual property rights, especially in 
well organized industries in which the executives are well educated 
and familiar with the political process (such as the! pharmaceutical 

'see .flNorth/S~~th Technology Transfer: The Adjustment Ahead - 
Analytical Studies," (Paris, OECD, 1982). 

%icolas Kulibaba, NIntellectual Property: New Dimension in 
Trade Disp~tes,~ The Latin America 6 Caribbean R,eview, 1989. 

dustrial Pr o~ertv Svstem in Korea jmic Developme& 
~ountrv Re~ort for the International Svm~osium in Tokvo Japan, 
Republic of Korea Office of Patents Administration, March 1986, p. 



industries in Argentina and Tndia and the publishing industry in 
Korea), are often few in number but dedicated in their cause and 
politically influential. Consumers, by contrast, are a much larger 
group but tend to be lestr vigorously opposed to improved IPR 
protection. Furthermore, in most of the "core violatorI1 countries, 
there are few organized groups which seek to protect consumer 
interests.. The groups of consumers whoso well-being is perceived 
by government policymakers as most affected by changing levels of 
intellectual property grotection are students and users of 
pharmaceutical products. 

Consumers have been vocal in their opposition to stronger 
patent laws for pharmaceuticals in several developing countries. 
They have argued that paying llmonopolistic pricesw for drugs and 
medical devices works against their social welfare. In addition, 
several governments of the countries studied, including Argentina, 
Brazil, India, Korea, and Taiwan, all impose price controls on 
pharmaceutical products as part of their health and social welfare 
policies. 

In several of the ~ s i a n  countries, students are major users 
of pirated copies of books and software. For members of this 
group, the possibility of increased intellectual property 
protection, raising their cost of education, is viewed as a threat 
to their ability to obtain an education. As a result, students in 
Asia have been vocal in their opposition to stronger IPR laws. 

On other intellectual property issues such as the protection 
of trade secrets, trademarks, and semiconductors, no organized 
consumer movements are visible in the main violator countries. 

The supporters of intellectual property protection in the 
developing countries are from diverse groups. In most of the 
countries the greatest pressure for comprehensive reform has come 
from foreign-based companies injured by the lack of IPR protection. 
These firms and the private sector organizations which represent 
them are strongly committed to the enhanced protection of 
intellectual property. Their influence on governmentpolicymakers, 
however, varies depending on their importance in the economy, the 
weight the host country attaches to foreign investment, and the 
ability of the firm to forge alliances with domestic interest 
groups. 

There are many examples, even in the biggest IPR violator 
countries, where the innovative work of national intellectual 
property owners is protected. Argentina and Mexico, for example, 
have long traditions of cultural creativity, and literary, musical 
and artistic works receive full copyright protection in these 
nations. The Indian movie industry is the largest movie industry 

'~adbaw and Rich.ards, op. cit. p. 15. 
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in the world but has suffered severe losses due to video piracy: 
during 1'383 and 1984 the Indian copyright law was significantly 
strengthened to deter piracy. Brazil has a rapidly developing 
software capability and a copyright law passed in 1989 provides 
increased protection to Brazilian software companies. There are 
many similar examples where governments of developing countries 
have designed strict IPR laws only in the areas where they feel 
they have an indu~tr*~ to protect, or a ttcomparative advantage.It 

Other groups which support intellectual property protection 
in developing nations are those whose interests are primarily 
threatened by foreign ( i . e . ,  U.S.) trade retaliation due to a lack 
of intellectual property protection (see Chapter VI). In Korea, 
Singapore, and Taiwan, threats of trade sanctions by the United 
States were taken very seriously and exporter groups have used 
their substantial, political clout to accelerate government measures 
to prevent U.S. trade retaliation. In Mexico, the main trade 
association representing exporters favored revisions to Mexico's 
patent laws. In Argentina and India, however, there has been 
little recognition among exporting companies that their access to 
the United States or other developed countries may be linked to 
their countriest protection of intellectual property. 



ANNEX 4 

ECONOMIC ANALYSIS OP INTELLECTUAL PROPERTY RIaHT PROTECTION 

ECONOMIC JUSTIBICATION OP ENHANCED IRR PROTECTION 

Most developad countries provide intellectual property 
protection because their governments believe that intellectual 
property is an effective means of encouraging innovation and the 
diffusion of technology -- activities which have high economic 
rates of return. Intellectual property rights protection, it is 
argued, must be respected to provide a fair return to the private 
investors who take the substantial risks involved in developing and 
commercializing new technologies. 

Intellectual property protection (e.g. patents) will promote 
domestic innovatl.on in developing countries by providing additioral 
incentives to domestic economic actors to invest more resources in 
technological advancements. Investments made for technological 
advancements are highly risky. This elevated risk derives from the 
uncertainties associated with technological advancements. 
Innovation is driven by the expected economic payoff; investment 
decisions are based on the rate of return investments are expected 
to yield. However, investors must be compensated to bear more 
risk.  his is demonstrated in the financial markets where assets 
are priced according to the risks associated with their expected 
rate of return. 

Uncertainties involved with investments in technological 
advancements are associated with: (i) uncertainties about the 
feasibility of the project; and (ii) uncertainties about future 
market conditions (including uncertainties about future demand as 
well as supply strategies pursued by competitors) . Typically a 
long lead time exists between the initial research stage and final 
distribution of a new product, which means that investors must 
predict events into the future based on limited knowledge. For 
example, in the pharmaceutical industry it has been estimated to 
take an average of ten years and $125-$160 million to bring a new 
pharmaceutical product to market. ' Moreover, it has been estimated 
that no more than ten percent of all R&D projects will be 

'~asic framework of Gatt Provisions on Intellectual Property: 
Statement of Views of the European, Japanese and United States 
Business C~mmunities,~~ The Intellectual Property Committee, 
Keidanren and UNICE, June 1988, p. 13. 



commercially viablf, and there is no way to identify the successful 
ventures 3 ~riori. 

The uncertainties associated with investments in technology 
would tend to cause underinvestment in technological advancement, 
unless investors were granted greater economic incentives to 
encourage projects of high social value (high benefit to the 
overall economy). Intellectual property protection provides this 
extra incentive. 

In summary, intellectual property protection has been 
justified on the grounds that it encourages investment in 
innovative activities which have a high economic rate of return. 
In the absence of protection there would be underinvestment in 
these high priority areas. The benefits to a society from 
introducing IPR protection include increased investment (both 
domestic and foreign), higher employment, the transfer of new 
technology, and the spread of knowledge and ideas. 

Most analysts would not dispute the above arguments on the 
numerous long-term economic benefits to countries from enhancing 
IPR protection. However, serious questions remain, especially from 
the viewpoint of developing countries. Concerns raised by those 
who are still unclear about the net benefits of IPR protection in 
developing countries include: 

What are the direct short run benefits and 
costs to developing countries from undertaking 
enhanced IPR protection? 

Does intellectual property protection in a 
developing country encourage domestic 
innovation or simply provide additional 
incentives to foreign innovators? 

Can a country achieve the best of both worlds 
by protecting intellectual property developed 
by its own citizens while permitting "free 
accessIt to intellectual property develo2ed by 
foreign citizens? 

Are weak intellectual property laws a deterrent 
to foreign investment and the transfer of 
technology? 

These and other questions related to the economic impact of 
intellectual property protection are examined in the sections which 

*L.w. Evans of the Standard Oil Corporation, IILicensing in 
Brazil: The View of a U.S. Corp~ration,~~ Lecture, (1986). 



follow. Where possible, specific empirical data are used to test 
these hypotheses. 

The economic costs for a developing country to introduce more 
stringent IPR protection involve: (i) loss of revenues to 
infringers; (ii) lose in consumers' surplus; and (iii) additional 
costs involved with the design and enforcement of stricter IPR 
protection. 

In order to identify these costs with some precision, levels 
0.f pirate sales must be estimated. In a study of seven countries, 
Gadbaw and Pichards estimated the levels of pirate sales in eight 
industries. (See Figure 1 be1.0~) . 

The level of pirate sales was estimated on the basis of 
industry studies, interviews, and other published estimates. India 
had the highest levels of pirate sales ($950 million), followed by 
Brazil ($742 million), and Taiwan ($642 hillion). 

The major industries affected by the pirate sales in the 
Gadbaw and Richards study are presented in Figure 2 below. 
Pharmaceuticals and computer industries were the main industries 
affected by IPR infringement according to that study. 

Figure 3 below provides a graphic description of the 
methodology for calculating revenues lost to pirate firms. In this 
situation there are three supply curves, S for right owner, S, for 
pirate supply, and S for full market suppiy (which includes right 
owner supply and pirate supply). There is only a single market 
demand curve, D. 

When there is no intellectual property protection, price will 
be set at PI (the price at which S and D curves intersect). PI is 
equal to both the marainal cost of legitimate producers (i.e. does 
ilot include R&D and advertising costs) and the averacre unit cost 
of infringers (i.e. assumes no R&D or advertising costs for 
infringers). At PI right owners will supply Q, units and total 
right ownex revenues are represented by the area OP, x OQ,. Pirate 
producazs will supply Q3 - Q, units and total pirate revenues are 
represented by the area (OP, x 0Q3) - (OP, x OQ,) . 

3~adbaw and Richards, op. cit., pp. 92-95. Countries included 
in the study are India, Brazil, Taiwan, Korea, Argentina, Mexico 
and Singapore. Industries covered are pharmaceuticals, 
agricultural chemicals, semiconductors, and book publishing. 



Figure 1 

ESTIMATED LEVELS OF PIRATE SALES BY COUNTRY 
(basad on 1986 data tor the indurtrios studied) 

t r m * r l )  

SOURCE: Gadbaw and Richards, op. cit., p. 93. 



Figure 2 

ESTIMATED LEVELS OF PIRATE SALES 
IN THE INDUSTRIES STUDIED 

(basad on 1988 data) 

I J . m ( r O  

SOURCE: Gadbaw and Richards, op.cit., p.  9 4 .  

Book Pub. 



Figure 3 

ADDITIONAL REVENUES CAPTURED BY LEGITIMATE 
OWNERS AND BY PIRATE PRODUCERS 

LEGEND: 

OP1 x OQ1 = Right owner revenues with pirate sales. 

QUANTITY 

(OPi x OQ3)-(OR1 x OQl) = h t e  revenues without intellectual property protection 

(OP2 x OQ2)-(OPI x OQ 1) = Additional right owner revenues with intellectual property 
protection 



With full intellectual property protection, pirate supply 
would be eliminated, leaving the Sr curve as the new market supply 
curve. Prices would rise to P2 and right owners would supply Q2 to 
the market. P2 is the monopolistic price paid by the consumer when 
output is set at the point where profits are maximized by the 
producer. Total revenues to the right owners would increase to the 
area OP 0Q2. Additional revenues resulting from protection 
(embodyfng increases in price and quantity) are equal to the area 
(OP, X 0Q2) - (OP1 X OP1) . 

It should be noted that the reduction in legitimate sales 
caused by infringements (Q, - Q1) is less than the quantity of 
infringing sales (Qj - Q1), by reducing the price set by the 
legitimate producer infringement causes total volume of sales to 
rise. However, pirate revenues will be lower thjn additional right 
owner revenues if the price elasticity of demand is less than one, 
since the percentage change (increase) in price [(P, - P1)/P1] will 
be greater than the percentage change (decrease) in quantity 
demanded [(Q2 - Q3)/'Q3]. As such, additional right owner revenues 
(OP, x 0Q2) - (OP1 x OQ1) would be greater then pirate revenues -- 
(Opt X OQ3) - (Opt X OQ1) 

Consumer Surplus Effects 

Little research has been undertaken on consumer surplus 
effects of intellectual property protection. Most economists would 
agree that intellectual property protection grants producers some 
degree of monopoly power, thereby raising the prices of protected 
goods. In a monopolistic situation, the profit-seeking producer 
can price above marginal costs and reduce the output of goods 
embodying intellectual property. Few analysts would dispute that 
intellectual property protection encourages higher prices because 
it is higher prices and profits which are used as the incentive to 
encourage greater innovative activities. 

Gadbaw and ~ichards' estimated the price effects of enhanced 
IPR protection for a group of seven developing countries (see Table 
1 below). Price elasticity of demand and probable price change 
were estimated, based on industry data and on actual price sales 
information. 

These price changes were significantly hiah in some industries 
such as software and video, but were only modest in agricultural 
chemicals, pharmaceuticals and semiconductors. For the latter 

4 ~ h e  assumption of a price elasticity of demand less than one 
for IPR goods with full IPR protection make empirical sense as 
legal restrictions would grant producers some degree of monopoly - - lowering the quantity and closeness of substitutes available. 

5~adbaw and Richards, op. cit., pp. 388-407. 



industries it is not clear whether the price changes estimated 
would be sufficient for producers to recoup R&D expenditures 
incurred. For the pharmaceutical industry, it was assumed that 
even if effective IPR protection were introduced, there still would 
be price controls thereby limiting price increases to only five 
percent. 

In a separate study, Feinberg and Rousslang6 analyzed the 
impact of IPR protection on static consumer welfare. Using 
conventional consumer surplus theory, the authors applted ITC data 
for U.S. firms to estimate the consumer gains from IPR 
infringement (see Table 2 below). The estimated price elasticities 
in this study were higher than those in the Gadbaw and Richards 
study; all were greater than unity. It is somewhat surprising to 
find such high elasticities of demand in the ~einberg and Rousslang 
estimates for intellectual property goods, given that IPR 
protection restricts the number and closeness of substitutes 
available. Nevertheless, these serve as reasonable estimates of 
consumer welfare losses from IPR protection. 

Several different researchers have analyzed the effects of 
IPR protection on prices in the pharmaceutical industry. These 
studies have generally concluded that patent protection can allow 
pharmaceutical companies to charge significantly higher prices for 
their patented products. ,".,ccording to a study published by the 
International Consumers Unions (IOCU) ,' the lack of patent 
protection in  haila and allows consumers to buy generic cimetidine 
for U.S.SO.34 for one day's therapy compared to paying $1.68 for 
one dax's therapy of 'lTagametll, the inventor's brand. In another 
study, ~aitsos analyzed prices charged in the Columbian 
pharmaceutical industry. He estimated that pharmaceutical prices 
charged in Columbia were an average of 155 percent above world 
prices. 

6 ~ .  Feinberg and D. Rousslang, "The Economic Effects of 
Intellectual Property Right Infringements,l8 The Journal of 
Business, January 1990. 

7 ~ h e  consumer surplus is calculated as the area under the 
demand curve from Q2 to Q3 (see Figure 5 of this report). 

'see K. Balasubramiam, "Policy Options in Pharmaceutical 
Patents for Developing Asian Countries," IOCU, 1988, p. 27. 

'see C. Vaitsos, '#Patents Revisited: Their Function in 
Developing CountriesIW The Journal of Develo~ment Studies, October 
1972. 



Table 1 

Agricultural Chemicals 

Pharmaceuticals 

Book Publishing 

Audio 

Video 

Software 

Semicondutors 

PRICE EFFECTS OF 
IPR PROTECTION 

Price ~lasticity 
of Demand 

( Eo 1 

Price Effect 
of IPR 
Protection 

(%I 

SOURCE: Gadbav and Richards, op. cit., pp. 386-407. 



Table 2 

GAINS IN CONSUMER SURPLUS FROM 
IPR INFRINGTMENT OF U.S. GOODS 

Price Elasticity 
of Demand 

( % I  

Gain in 
Consumers 
Surplus 

( $  millions) 

Entertainment 

Computer 

Consumer 

Industrial 

Electronics 

- - - -  - 

SOURCE: Feinberg and Rousslang, op. cit. 



Such cases of price discrimination are not confined to 
developed countries #one. In the famous Roche Products case in 
the United Kingdom, the U.K. Government ordered the British 
subsidiary of Hoffman-La Roche to reduce the selling price of its 
tranquilizers, Valium and Librium, by 60-75 percent and to refund 
$27.5 million for overpricing. The British Monopolies Commission 
had discovered that Roche was paying the parent company U.S.$925 
per kg for a substance available in Italy (where no patent 
protection was available for pharmaceuticals at the time) for 
$22.50 per kg, and $2,305 per kg for a substance that could be 
bought in Italy for $50. 

These cases give some examples of the differences between 
patent and non-patentprices. The Thai and Columbian cases provide 
what appear to be mod estimates of the diffefience between average 
cost pricing (including development costs) and marginal cost 
pricing (with no development costs). The Italy case is more 
extreme and seems to represent a case of monopoly pricing. What 
is not clear in the Italy case, for example, is the extent to which 
the over-charging is a result of patent laws or simply other 
factors such as transfer-pricing or contract abuse -- which could 
occur without patent protection. 

The above studies an IPR effects on prices have their 
limitations, however. First they assume that infringing output is 
a perfect substitute for the genuine article. Second, they are 
static and short-run analyses that ignore the dynamic and longer- 
run costs which arise when infringement discomages innovative 
activities or informative advertising. For these reasons they 
probably over-estimate the consumer benefits from infringement as 
discussed below. 

The assumption that infringing output is a perfect substitute 
for legitimate goods is nod always valid. Particularly for 
counterfeit goods (infringement of trademark) the products offered 
are often vastly inferior in quality. The consumer surplus 
obtained from purchasing these goods (at a lower price) would be 
significantly below the benefits from purchasing goods equal in 
quality to the legitimate goods. Furthermore, if the consumer 

'Osee IlThe Role of the Patent System in the Transfer of 
Technology to Developing Countries,I1 United Nations No. E75.11, 
1975, paragraph 277. 

 h he evidence seems to suggest that the difference between 
legitimate producers1 and infringers1 costs of production are 
substantial in the pharmaceutical industry. It has been estimated 
to take an average of ten years and $125-$160 million to bring a 
new pharmaceutical product to market, a process which can be easily 
and inexpensively duplicated after the fact in the absence of 
patent protection. 



cannot distinguish between Ihigh and low quality goods in the 
market, then the low quality merchandise might chase the high 
quality merchandise out of th,e market. Lacking full infermation, 
potential buyers cannot discdarn the actual quality of individual 
products; but can discern the average quality in the market and, 
therefore are only willing to pay a prictr that reflects the 
average. : This lower pri~q~~will chase the a~bove-average quality 
products out of the market. 

There are additional ways in which IPR protection can enhance 
consumer satisfaction and guwrantea quality which should be taken 
into account when measuring consumer surplus effects. For 
instance, trademark protection ties responsibility for the content 
and quality to specific producers, ensuring the consumer of a 
certain level of quality. Quality control can be critical for such 
sectors as pharmaceuticals where the consumer needs guarantees that 
the product has the right ingredients and is not harmful. 
Furthermore, trademarks can act as a source for $nformation for 
consumers through advertising and product labelling. 

IPR protection also can improve consumer welfare by increasing 
the spectrum of choice arising from the introduction of new higher 
performance products. Several private U.S. business groups in high 
technology indclstries interviewed for this report stated that their 
industries ~ ~ 1 1  not enter the markets in many of the developing 
countries unless adequate IPR protection is offersd. 

In summary, the potential consumer benefits fro,n lower priced 
infringing goods are important, but in some cases are overstated 
in that they ignore (i) quality issues, (ii) the benefits to 
consumers from informative advertising, and (iii) the consumer 
gains from having a wide access to high performance goods and 
services. The opportunity costs of foregoing these consumer gains 
would tend to decrease consumer gains from lower prices under 
infringement. 

The Benefits of Protectina Intelleotual Pronertv 

Economic Growth 

The main economic benefits of protecting intellectual property 
evolve from the level of additional innovative output available to 
a country. Innovative output may consist of new products, new 
processes, or new literary works. Direct employment and investment 
benefits accrue from research and development (R&D) laboratories, 
new manufacturing plants, or import facilities for producing or 
processing the innovative efforts. Indirect benefits can also 

12see George Akerlof f, ##The Market for Len ms: ~ualitative 
Uncertainty and the Market Mechanism," Ouarterlv Journal of 
Economicg, No. 84 (1970)~ pp. 488-500. 

12 



accrue from an increase in local market activity. For example, 
foreigners would use services such as banks, insurance firms, and 
legal experts, as well as other inputs. 

Considerable research has been undertaken on the linkages 
between technolo#cal innovation and economic growth. For example, 
Edward Denison found that technological innovation was 
responsible for about 40 percent of the total increase in U.S. 
national income per person during 1929-1957. It should stcnd to 
reason that strong intellectual property protection should lead to 
an increase in technological innovation, which in turn leads to 
higher economic growth. 

Very few references are found in the economic literature, 
however, on empirical studies of the economic benefits of IPR 
protection. There are two likely reasons. First, it is difficult 
to separate these effects from other factors influencing economic 
growth and to quantify them; second, the role of IPRs in economic 
theory has not been considered sufficiently important to justify 
complex research. Traditionally, macroeconomic variables such as 
exchange rates, interest rates, fiscal and monetary policy and 
level of debt have been considered the most important determinants 
of economic growth, particularly in developing countries. 

Looking at the economic growth experiences of the main IPR 
violators studied in this report, it does not appear that in the 
short run weak IPRs had a strong negative influence on economic 
growth (see Table 3 below). On average, the group of violating 
countries had economic growth rates which were slightly better than 
the average for middle income developing countries as a whole. 

For countries such as Brazil and Mexico, which achieved high 
growth rates in the 1960s and 1970s and low rates in the 1980s, the 
influence of their foreign debt burden was probably the most 
significant factor influencing growth. Korea and Singapore, two 
of the East Asian NIC success cases, recorded economic growth rates 
among the highest in the world from the 1960s to the present. The 
main factors attributableto the strong economic performance of the 
Asian countries are prudent monetary and fiscal policy, competitive 
exchange rates and well-trained and relatively cheap labor forces. 

From the evidence presented above, it appears that 
intellectual property rights protection probably played a small 
role in economic growth performance, at least in the short run. 
It is difficult to separate out the effects of IPR protection, but 

13see Edwin Mansfield, wIntellectual Property, Technology and 
Economic Growth, in Intellectual Riats in Science. Technoloav and 
Economic Performance, Westview Press, 1990, p. 19. 



Table 3 

GROWTH IN INCOME IN IPR VIOILATOR COUNTRIES* 
(GDP Growth) 

India 

Brazil 

Argentina 

Mexico 

Korea 

Singapore 

Average for Middle Income Countries 6.2 2.8 

SOURCE: W~rld Bank, World Develo~ment ReDort, 1989. 

*NOTE : Data for Taiwan are not available. 



it is clcrar that other factora ware probably mora important. Theee 
determinations do not, however, preclude the possibility that even 
for the high-caconomic growth examples grasented above, growth rates 
might hava bean even higher with otrongar IPR protection, 

It should allso be emphasized that even though developing 
countries and NICs may achieve fast growth up to a point with weak 
IPRs, there may be some serious limitations to growth beyond that 
point. -all-- 

ent IPR grotection. 6. strona , 
m c w a r v .  but not suUiciant. w e  - condifFon for elevation- 

u 
--* 

"see C. Wallace, 'Foreign 
World: U. s . corporations and 

Direct Investment in the Third 
Government Policy," Center for 

Strategic and International Studies, Washington DC, 1989. 

It is often argued that weak systems of protection deter 
direct foreign investment (DFI), particularly investment involving 
the transfer ofllsophisticated but easily replicable technology. 
Investor surveys have revealed that intellectual property rights 
protection plays a significant (in a statistical sense) but 
subordinate role in investment decisions. 

The main factors explaining DFI flows are the economic 
environment, the size and growth prospects of the domestic market, 
factor supply and costs, and the so-called "rules of the game1# 
including regulatory policy, price controls, taxation policy, and 
investment policies and remittance rules. " Rules that are 
perceived to be arbitrary or unfair, particularly if subject to 
frequent changes, become a critical deterrent to investment at the 
margin. By increasing the cost and risk of doing business, such 
rules may cause firms to either divest or not invsst in the first 
place. 

The evolution of DFI flows in the study countries is 
interesting in these respects (as shown in Table 4). DFI grew 
rapidly between 1975 and 1980 but fell in the mid-1980s in the 
Latin American countries. Investment flows decreased sharply in 
those countries as the economic crisis deepened. In these Latin 
American countries, the inflexion point seems to be associated with 
the onset of the debt crisis, increasing macroecor~omic instability, 
and economic contraction. During the 1980-1987 period, there were 

%ee C .  Wallace ibid., and Frost and Sullivan, 18Measurernent 
of the Investment Climate for International Business,I1 prepared for 
USAID, Septenber 1988. 



vsry few changes in the IPR laws of Brazil, Mexico p d  Argentina; 
the critical shift was in the economic environment. 

For Korea and Singapora, the investment environment remained 
relatively attractive to foreigners throughout the 1975 to 1988 
period as a result of sound macroeconomic policies, outward 
orientation and productive labor forces. These countries 
significantly improved their IPR regimes in 1986-1987 but it is 
still too early to judge from the avai1ahI.e data 19 the increases 
in DFI in 1988 were in response to the enhanced IPR policies. 

It is often argued that it fa not the volume but the 
=nositio_n of DFI which is most affected by weak IPR regimes, and 
that international firms in high technology areas refrain from 
investing in countries with weak IPR protection. Anecdotal 
evidence on this issue is inconclusive. On the one hand, in 
Brazil, foreign. investors play a very important role in 
intellectual property intensive industries: 41 percent ownership 
in nonelectric machinery, 4 4  percent in electric machinery, 68 
percent in transport material, 21 percent in chemicals, and 71 
percent in pharmaceuticals. It is ironic that in the least 
prctected industry (pharmaceuticals) from IPR perspective, the 
share of international firms ownership was second highest ofI8all 
industries in 9razil.l' On the other hand, there are reports of 
increased U.SU investments in India and Singapore following the 
introduction of stricter copyright legislation in those countries. 

R and Technoloav Flows and Develoiment 

One of the potential benefits of strict IPR protection is 
technology flows and development. It is difficult to measure the 
impact of IPR regimes on technology flows using conventional 
macroeconomic data. For example, balance of payments statistics 
are usually too broad to make any 8efinitive determinations about 
the quality of technology imports. 

16c. Frischtak, V h e  Protection of Intellectual Property Rights 
and Industrial Technology Development in Brazil," in Intellectual 
Pro~erty Riahts in Science. Technolsav and Ecq~ll!ic Performance, 
op. cit., p. 79. 

"ib24., pp. 79-80. 

I8~ased on discussions with representatives from USTR. 

19~he services account of the balance of payments includes 
licensing and royalty payments but these statistics are not 
disaggregated in IMF balance of payment statistics. 



Table 4 

DIRECT (NET) INVESTMENT INFLOWS 
IN IPR VIOLATOR COUNTRIES 

(U.S. 5 millions) 

Brazil 

Argentina 

Mexico 

Korea 

Singapore 

SOURCE: International Monetary Fund, Jnternational Financial 
Statistics, 1970-1986. 



An alternative approach to quantifying the impact of IPR 
regimes on technology flow is to survey high technology firms. A 
recent OECD survey on international technology licensing shows that 
exchange controls, government regulations (particularly prior 
approval), and inadequate protection of industrLzi property rights 
in developing countries are the key disincentives to technology 
transfer through licensing (see Table 5). In some countries, 
license payment limits are important diaincantives to transfer of 
technology packages. 

It has also been argued that weak IPRs discourage domestic 
investment in research and development. Table 6 below presents an 
international comparison investment in research and development. 
It is clear from the table that there is a general relationship 
between level of development and the percentage of GNP spent on 
R&D. Most industrialized countries spend two percent or more of 
GNP on R&D, but of the newly industrialized countries, only Korea 
spends more than one percent. 

Intellectual property protection does not seem to be strongly 
correlated with aggregated domestic R&D expenditure. For example, 
South Korea had weak IPR laws until 1987 and India still has weak 
patent laws, yet these countries spend more on domestic R&D than 
other countries which are not the same level of overall economic 
development. Conversely, Sri Lanka has strong IPR laws but has a 
much lower percentage expenditure on R&D than India. 

Similar to expenditures on R&D, the numbers of scientists and 
engineers also seems to be broadly correlated with overall levels 
of economic development. Ofthe countries presented, Brazil is the 
only case where the number of scientists and engineers is not 
strongly correlated with level of income. It is possible that 
investment in human capital for R&D development has lagged in 
Brazil because of the low financial returns offered to R&D because 
of the weak IPR regime in Brazil. Generally speaking, however, the 
data suggest that weak IPR regimes do not strongly affect 
investment in scientific and engineering education. 

8ummarv of Net Economfa Benefits of IPR Proteotio~ 

In the short run, the aggregated economic benefits of stronger 
IPR protection are difficult to measure. The impact of IPR 
protection on such key macroeconomic indicators as economic growth, 
foreign investment, R&D expenditure and technology flows is 
difficult to measure, partly because these indicators are strongly 
influenced by other factors. 



Table 5 

DISINCENTIVES TO LICENSING IN DEVELOPING COUNTRIES 

Nature of Disincentive 

% of Respondents 
Citing as 

Significant Problem 

Inadequate IPR Protection 

Competition Laws and their application 
to licensing agreements 

Government Regulations: 
Prior Approval 
Local Purchase Raw Materials 
Local Purchase Capital Goods 
Import Quotas 
Export Regulations 

Exchange Controls 

Taxes on Licensing Income 

*Based on 109 responses from executives of manufacturing firms in 
OECD countries. 

SOURCE: OECD, I1International Technology Licensing Survey 
Results,I1 mimeo, August 1987, Table 40. 



Table 6 

R&D EXPENDITURES: INTERNATIONAL COMPARISONS 

Country 

Scientists and 
R&D/GNP Scientists/ Engineers per 
( %  1986) Engineers Million 

Industrialized 
USA 
Japan 

Newly Industrialized 
South Korea 
Singapore 
Brazil 

Semi-Industrialized 
Philippines 
Argei~~tina 
Mex .,.:. ,\ 

A '4 ..' 

Developing 
India 
Sri Lanka 
Indonesia 

SOURCE: UNESCO Statistical Yearbook, 198b. 



The costs of IPR protection should be measured against the 
benefit streau to obtain an indication of the net benefits to IPR 
protection. Studies which have attempted to assess thfo net static 
welfare benefits of IPR protection have concluded that the 
welfare losses to legitimate producers may well be smaller than the 
static benefits to consumers and infringers combined. However, 
these stuclies have not included information and quality losses 
imposed by counterfeiting or the dynamic costs arising when 
infringement discourages investment in innovative activities. 

Most economists would not dispute the longer-term economic 
benefits to be derived from intellectual property protection, 
however. Without intellectual property protection, a less than 
socially optimal amount of intsllectual property would be produced 
and the pace of innovation would be slow. Because of "free- 
riding," r'irms would have weak incentives to absorb the costly 
expenditures required to develop intellectual property. 

The great divergence between social and private rates of 
return to RCD investment strongly suggests that there is 
underinvestment in innovative activities. The returns to society 
from such a reallocation of private resources should outweigh the 
foregone gains society would receive if those resources had been 
dedicated to their former uses. This premise lends strong support 
to the proposition of strengthening intellectual property 
protection. Heightened intellectual property protection would 
enable firms to obtain higher returns on their successful 
innovations and thereby increase their incentive to engage in 
socially beneficial R&D. 

The implications of the above conclusions is that since the 
short-run economic benefits for enhanced IPR protection are not 
easy to quantify, economic arguments alone will probably not be 
sufficiently persuasive to convince developing countries to reform 
their XPR regimes. Using the trade arguments which clearly 
demonstrate restrictions to U.S. markets could be a more persuasive 
and powerful argument. The long-term economic benefits of enhanced 
IPR protection could, however, provide useful supplemental 
argumentation, when used in conjunction with trade actions as was 
done with Korea, Singapore, and Taiwan. 

'O~einber~ and i(ousslang, op. cit . 



CURRENT PROGRAMS TO ASSIST DIVELOPING NILTIOMS 

A number of' institutions are engaged in assisting developing 
nations improve their administration and onforcement of 
intellectual property protectj.on. These institutions include the 
U.S, government intellectual property agencies such as the U.S. 
Patent and Trademark Office (PTO) and the U.S. Copyright Office, 
which both run regular training programs for developing country 
intellectual property officials; the World Intellectual Property 
Organization (WIPO) based in Geneva, which organizes training and 
technical assistance on intellectual property worldwide; and 
several private, non-profit U.S. educational institutions which 
offer specialized courses in intellectual property for individuals 
from developing countries. All of these institutions are open to 
working with AID to craft programs that meet AID'S specific needs, 
if funding can be provided.  heir current programs are described 
below. 

World Intellectual Promrtv Orqanixation (WIPO) 

The World Intellectual Property Organization is the 
international organization charged with promoting the protection 
of intellectual property through cooperation between sovereign 
states. Its major activity is to administer the main multilateral 
treaties covering intellectual property (e.g. the Paris Convention 
forthe Protection of Industrial Property, the Berne Convention for 
the Protection of Literary and Artistic Works). WIPO also conducts 
activities to encourage the wider acceptance of existing treaties, 
re\.ise treaties, conclu2e new treaties and promote close practical 
intergovernmental cooperation in the administration of intellectual 
property. 

In addition to these administrative and policymaking 
functions, WIPO is the primary institution assisting developing 
nations to improve their protection of intellectual property. WIPO 
activities in this area include: 

Training intellectualpropertyspecialists; and 

e Creating or modernizing legislation and 
governmental institutions (including the 
preparation of Model Laws and provision of 
direct advice to individual governments). 

WIPO training programs are usually conducted in cooperation 
with national institutions. For example, the U.S. Copyright Office 
plans to conduct a seminar on copyright protection in conjunction 
with WIPO in 1990. In addition, many of the participants of the 
U.S. Patent and Trademark Office's (PTO) Visiting Scholar Program 



participate through the auepicee of WIRo. Training is provided by 
experienced nationals of the hosit country, professionals from 
intellectual property institutions in developed countries, and 
private professionals. According to the U.S. PTO, all of these 
services are provided on a "pro bonoN basis. Participants and WIPO 
cover only travel and subsistence costs. WIPOts primary role is 
one of organization, not of providing training services directly. 

WIPO also organizes training programs with donor agencies to 
help meet the priorities of the donor country. For example, WIPO 
organized a specialized course (held in Algeria) for Francophone 
nations that was financed by the French Government. 

Judging 'from the broad distribution of participants in thsse 
training courses, there is demand in most AID-assisted countries 
for assistance in the institutional, administrative and enforcement 
aspects of intellectual property right protection. For example, 
most low income African countries send participants to WIPO 
training seminars. 

In addition to training, WIPO also provides technical 
assistance to developing nations. In some cases, WIPO will send 
its own officials, but primarily WIPO finds qualified personnel 
from national intellectual property organizations and private 
individuals to meet the requests from developing-nation 
intellectual property agencies. For example, WXPO contributed 
significant resources to help China develop its intellectual 
property codes and administration. 

The two U.S. agencieq ~ ~ o s t  involved in the administration of 
intellectual property rignts, the U. S. Copyright Off ice and the 
Patent and Trademark Office, both currently conduct limited 
programs to transfer their krsdledge to developing countries. In 
addition, the Customs Department could provide training on 
enforcement of intellectual property rights, primarily against 
counterfeit goods, if outside funding could be arranged. The 
Customs Department, however, has no formal training or tec:.nical 
assistance program on intellectual property. 

U.S. Co~vriaht Office 

The U.S. copyright Office has long been involved in training 
activities for foreign copyright officials, but its programs are 
limited due to lack of funds. With the appropriation of $100,000 
per year by Congress starting in fiscal year 1988, the Copyright 
Office has established the International Copyright Institute to 
provide a permanent institution to conduct training and organize 
international symposia on copyright issues. The Institvte and ad 
hoc training and technical assistance activities with developing - 



countries of the Copyright Office are adminiseered by the Assistant 
Register of Copyrights. 

The basic training program of the Institute is a two-week 
session on copyright law, practices, and policies for officials 
from developing countries. The number of participants is not 
fixed, but usually ranges around ten persons. Each year the 
program takes a different geographical and topical focus. For 
example, in the first year, 1988, the training program focused on 
explaining U.S. copyright law and practices to East Asian 
countries, with which the U.S. Government was involved in bilateral 
copyright negotiations. In 1989 and in 1990, the program 
concentrates on explaining basic copyright practices to officials 
who have only an elementary knowledge of copyright issues and 
administration. The program is composed primarily of lectures by 
experts from within and outsfds of the Copyright Office. This 
year, the program will be organized in cooperation with WIPO. WIPO 
will cover the travel and subsistence costs of most of the 
participants. 

In addition to the International Copyright Institute, the U.S. 
Copyright Office also provides ad h o ~  assistance to developing 
nations on copyright issues. For example, copyright officials 
travelled to Nigeria and advised the Nigerian government on the 
administration of a new copyright law. This technical assistance 
was paid for by USIA. The Copyright Office has also advised the 
Chinese government on copyright law. 

Finally, the Copyright Office is in the process of organizing 
s small intern program with the Franklin Pierce Law School, which 
has a special intellectual property rights program for non-U.S. 
students. The school and its programs are explained below. 
Students from this program would spend a month at the Copyright 
Office working with sta'ff and conducting a useful comparative 
copyright law study. . 

The Copyright Office has expressed its desire to expand its 
training and technical assistance activities with developing 
countries, if additional funds can be obtained. 

U.S. Patent and Trademark Office 

The Patent and Trademark Office has both formal and informal 
training and technical assistance programs to assist developing 
nations. As in the case of the Copyright Office, the PTO would be 
willing to expand these activities, if external funding is 
provided. 

The formal training program r?f the PTQ is its Visiting Scholar 
Program. This program offers training in intellectual property 
for the selected representatives of developing countries. The PTO 
attempts to offer the program's four week session twice a year. 



Each session focuses on a different aspect of intellectual property 
administration, but also provides a general overview in the first 
week. 

The teachers in the program come from the PTO's Patent 
Academy, which is the training institution for PTO employees. In 
addition to training and tours in the Washington area, participants 
also spend a week at the Franklin Pierce Law Center in Concord, New 
Hampshire, where in addition to lectures by Law Center faculty, 
they meet with private sector representatives. 

The PTO covers the cost of most of the training, but most 
participants must find other sources to cover transportation and 
living expenses. Sources of support for the scholars include the 
WIPO, the UNDP and their own governments. 

Scholars are selected by their governments or regional 
intellectual property organizations in consultation with the PTO. 
WIPO acts in many cases as a clearinghouse for applicants to the 
program. The PTO makes the final selection based upon foreign 
government needs, capabilities of the applicant and the PTO's 
relations with the foreign government agency of the applicant. 

In addition to the formal Visiting Scholar Program, the PTO 
provides technical assistance on an ad hoc basis, especially to 
countries which have demonstrated a commitment to improve the legal 
basis for intellectual property rights protection. For vixample, 
the PTO assisted the Chinese government to establish its patent 
office, and is working with the Indonesians to improve their 
intellectual property legislation. 

According to several persons interviewed at the PTO, the PTO 
has in several instances over the past ten years (at AID'S request) 
prepared program proposals designed to assist developing countries 
improve their intellectual property rights administration. Even 
though AID requested these proposals, they were eventually rejected 
because they did not serve top AID priorities. Due to these 
experiences, PTO is now zdverse to working with AID to design a 
new program, unless AID is committed to establishing such an 
activity. 

Private Oraanizations 

Two private institutions offer specialized programs on 
intellectual property rights law and administration for individuals 
from developing countries. They are the Franklin Pierce Law Center 
in Concord, New Hampshire, and the International Law Institute in 
Washington, D.C. 

In addition, several law schools, including George Washington, 
George Mason, Georgetown, and John Marshall in Chicago, have 
specialties in intellectual property law, butthey have no special 



programs for individuals from dewloping countries. Xndividuals 
with appropriate legal backgrounda could take courses at these 
schools to develop a specialization in intallectual property law. 

The Franklin Pierce Law Center offers three different 
intellectual property programs of different duration. The Law 
Center is the only institution in the United States that offers a 
specialized degree program in intellectual property. It has seven 
full-time faculty in its intellectual property program. 

The most extensive program lasts one year (three semesters), 
and leads to a Masters of Intellectual Property (MIP) degree. This 
program covers all facets of intellectual property law, from patent 
practices and procedures to copyright law to trademark law. The 
first two semesters are devoted to course work, while the third 
semester is comprised of a series of three one-month internships, 
including one with the U.S. Patent and Trademark Office. Other 
internship possibilities include placement at other U.S. Government 
agencies involved in intellectual property administration and 
negotLation and private law firms. Some financial aid is available 
for developing country applicants for this program. 

In addition to the MIP program, Franklin Pierce offers two 
shorter programs for persons with a college-level education who 
have not had a legal education. These shorter courses are called 
the Professional Edwation in Intellectual Property and Licencing 
of Tachnology (PILOT) Programs. The six-month PILOT program 
inclucies the same required courses as the first semester of the MIP 
program, followed by a single one-month internship. The Law Center 
provides no financial assistance for the PILOT program. However, 
the Law Center encourages applicants from developing countries to 
contact the A.I.D. training officer in their home country for 
assistance and information. 

A six-week Summer PILOT program is also available. The summer 
program changes slight.1~ from year to year, but covers various 
aspects of intellectual property law. In 1988, for zxainple, it 
covered Patent and Trade Secret Law, Licensing Intell.ectua1 
Property, and Patmt Practices end Procedures. Applicants are 
encouraged to contact AID for financial assistance. 

The International Law Institute 

The International Law Institute is a thirty-five year old 
institution that provides short-term seminars on a range of legal 
economic and financial problems of developing countries. These 
seminars are conducted both in Washington and overseas. In 
addition to organizing regularly provided seminars, the Institute 
also designs seminars to meet the specialized needs of contracting 



clients. The Institute often conducts theso specialized seminars 
overmas. 

Most of their regular seminars, including the one on 
Intellectual Property, are conducted in cooperation with Georgetown 
University. Teachers come from Georgetown University, other 
universities, private law and consulting firms, and national and 
international agencies. 

The seminar on intellectual property is a two week course 
entitled Intellectual Property - Policy and , International 
Negotiation. It includes sections on: 1) renegotiation of 
property rights; 2) the right to transfer intellectual property; 
and 3) negotiation practices. Unlike other intellectual property 
training courses, the International Law Institute course is more 
focused on transactions than on the administration and enforcement 
of intellectual property law. 



ANNEX 6 

XBY COBITACTS 

Patent and Trademark Office 
office for International and Legislative Affairs 
Mike Kirk, Assistant Commissioner for External Affairs 
(Responsible for Visiting Scholar Program) 
Telephone: (703) 557-3065 

U.S. Copyright Office 
Anthony P. (Pat) Harrison 
Assistant Registrar of Copyrights 
Director of the International Copyright Institute 
Telephone: (202) 707-8350; Telefax: (202) 707-8366 

U.S. Customs Office 
Advisory Projects 
David Harrell - Telephone: (202) 535-4368 
Pat Henton - Telephone: (202) 566-9793 
Director of IPR Task Office 
John Atwood - Telephone: (202) 566-8933 

private Trainina Inetitutio~ 

International Law Institute 
1615 New Hampshire Ave. N.W. 
Washington, D.C. 20009 

Contact: Mr. Stuart Kerr 
Telephone: (202) 483-3039; Telefax: (202) 483-3029 

Franklin Pierce Law Center 
2 White Street 
Concord, New Hampshire 03301 

Contact: William 0 ,  Hennessey, Director, Graduate Programs 
Telephone: (603) 228-1541; Telefax: (603) 224-3342 

International Orcra.&ationg 

World Intellectual Property organization (WIPO) 
34, Chemin des Colombettes 
1211 Geneva 20 
Switzerland 

Contact: Arpad Besch, Executive Director 
Henry Olson, Director, Copyright and Public Infomation 
Telephone: (41-22) 991-105 



ANNEX 7 

OFFICf OF THE 
UNITED S f  ATES TRAOE REPRESENTATIVE 

BXECUTIVE OFFICE OF w e  P R ~ O ~ N T  
WASHINQTON, O.C. 10W 

PROTECTION OF O .  S.  I NTELLECTOU PROPERE RI GBTS ABROAD 

I n a d e q u a t e  r e c o g n i t i o n  and p ro tec t ion  of i n t e l l e c t u a l  proper ty  
r ights  abroad is a s e r i o u s  and growi'ng problem. Foreign violations 
of U.S. f n t e l l e c t u a l  property r i g h t s ,  through p i racy ,  counter- 
f e i t i n g ,  m i s a p p r o p r i a t i o n  and i n f r i n g e m e n t ,  s e v e r e l y  d i e t o r t  
i n t a r n a t i o n a l  t r a d c  and deprive innovatorr ,  c r e a t o r s  and inventors  
of rewards and o p p o r t u n i t i e s  t h a t  a r e  ~ i g h t f u l ~ l y  theirs.  

I n t e l l e c t u a l  p r o p e r t y  p r o t d c f f o n  is c r i t i c a l l y  i m p o r t a n t  t o  
t h e  United States, our t rad ing  p a r t n e r s  and t h e  world economy. 

Adequate and  e f f e c t i v e  p r o t e c t i o n  f o s t e r s  c r e a t i v i t y  and 
know-how, tncouraging investment i n  research and development 
and i n  new facilitier. a 

(r Innovation s t i m u l a t e s  economic growth, inc reases  employment 
and impcoves t h e  quality of t i f a .  
T e c h n o l o g i c a l  p r o g r e e s  i s  a c r i t i c a l  aspect o f  U.S. com- 
p e t i t i v e n e s s  as well a s  freer and f a i r e r  g l o b a l  t r a d e .  

a I n  d e v e l o p i n g  c o u n t  r i  e s ,  improved i n t e l l e c t u a l  p t o p e t t y  
p r o t e c t i o n  can f o s t e r  domes t i c  t e c h n o l o g i e s  and a t t r a c t  
needed f o r e i g n  know-how m d  investment. 

The A d m f n i r t  ca t  ion h a s  pursued i n i t  i a t i v e s  t o  encourage adequate 
and 2 f f e c t i v e  p r o t e c t i o n  of i n t e l l e c t u a l  p r o p e r t y  r i g h t s  a t  
home and abroad. The Gnited S t a t e s  provides s t rong p ro tec t ion  
for i n t e l l e c t u a l  pcopetty r i g h t s  v i t h i n  our bordecs f o r  domestic 
and fore ign  c i t i z e n s  and bur inessos .  We expect o t h e r  na t ions  
t o  do t h e  same in the i n t e r e s t  of s t imula t ing  increased innovation 
and improving l ivinq s tandards  throughout t h r  world. To achieve 
b e t t e r  p c o t e c t i o n ,  t h e  Administration's proqram includes:  

-- s t rengtheninq  e x i s t i n g  i n t c t n a t i o n a l  and na t iona l  s tondctds  
f o r  p r o t e c t i o n  and enforcement; 



-- ex ten 'd inq  e x i s t i n g  s t c n d a r d s ,  o r  deve lop ing  new ones, t o  
cove t  f r o n t i e r  t e chno log ie s ;  

-- improving i n t e r n a t i o n a l  s t a n d a r d s  t o  e l i m i n a t e  d i s c r i m i n a t i o n  
or  unreasonable  exceptions or pte-cor ldi t ions  t o  p r o t e c t i o n ;  r -- e n c o u r a g i n g  o u r  t r a d i n g  p a r t n e r s  t o  commit themselves t o  
e n a c t i n g a n d  e n f o r c t n ~  l awsadequa t e ly  t ecogniz ing  i n t e l l e c t u a l  . L. 
proper ty '  r i g h t s  and providing effective p e n a l t i e s  foc  v i o l a -  
t i o n s :  P 

-- ensu r in9  t h a t  U.S. laws pcovidc a h i g h  s t anda rd  o f  protec t ion .  

P R O W  P R O ? m Y  P v  

A l l  n a t i o n s  s h a r e  a ; c s p o n s i b i l i t y  t o  recognize and p r o t e c t  
i n t e l l e c t u a l  p r o p e r t y  r i g h t s .  T h e  fo rms  o f  p r o t e c t i o n  t h a t  
s h o u l d  be r e c o g n i z e d  i n c l u d e  p a t e n t s ,  copyr igh t s ,  t rademarks,  
t r a d e - d r e s s ,  indust r i a l  d e s i g n s  and t r a d e  s e c r e t s .  Where needed,  
new forms o f  p c o t e c t i o n  should  be developed f o r  f r o n t i e r  t e ch -  
n o l o ~ i e s .  

Certain countries p e r s i s t e n t l y  f a i l  t o  en fo rce  laws adequa te ly .  
P u r t h e  r ,  some count  z i e s  hcvr  adopted p o l i c i e s  t h a t  e x p l r c i t l y  
s a n c t i o n  abuse of  i n t e l l e c t u a l  p roper ty  r i g h t s .  

P r a c t i c e s  t h a t  i ~ p o s e  the g r e a t e s t  bu rden  on  U.S. commerce, 
and t h e r e f o r e  most concern t h e  A d ~ r , i n i s t r a t i o n ,  i n c l u d e  icadequaciea 
i n  n a t i o n a l  laws. i n  enforcernant and i n  i n t e r n a t i o n a l  standards. 

nce o r  inadea a1 laws 

I A number of nat  rons f l a g r a n t l y  d i s r e g a r d  i n t e l l e c t u a l  p roper ty  
r i g h t s .  Some even encourage t h e i r  n a t i o n a l s ,  throughgovernment 
p o l i c i e s ,  t o  a p p t o p r f a t e  fo re ign-owned  t e c h n o l o g i e s  an2 
c r e a t i v e  and a r t i s t i c  works, without adequately  comptnsat ins 
t h e  inventor  o r  c t e a t o t .  

t Some n e t i o n s  d o  no t  a l l o w  p r o d u c t - b a s e d  patents i n  s u c k  
a t e a s  a s  c h e m i c e l  cortlpounds, pharmaceut ica l s  and biotech-  
no logy .  While t h e y  nay provide  process  p a t e n t  p r o t e c t i o n ,  
it: i s  o f t e n  inef  f e e t i v e .  P.bsent product paten t  p r o t e c t i o n ,  
s u c h  process p a t e n t s  f o s t e r  I n e f f i c i e n c i e s ,  s i n c e  t h e y  
encouraGe p i  r a t e  cozpan L D S  t o  d e v o t e  t h e i r  r e s e ~ r c ~  t o  
Zindicq cftc-n i c s s  r - t f i c i e z t  Rev ~ a y s  of nakir.5 cr!d ptcd:c:s, 
r a t h e r  tt ,an c : e a :  125  z e w  p:octlcts. 



forms of a u t h o r s h i p ,  such as computec so f tware  and s a t e l l i t e  
r e t r a n s m i s s i o n s .  I n  some cases domestic laws do  n o t  even 
cover f o r e i g n  works. 

* Hany na t i o n s  r e q u i r e  that t rademarks  be used in commerce 
a s  a c o n d i t i o n  f o r  m a i n t a i n i n g  ownership rights, despi te  
t h e  f a c t  t h a t  t h e  c o u n t t i e s '  t r ade  pol ic ies  make such use 
impractical or  impossible. 

* P i r a c y  t h r i v e s  even i n  some countr ies t h a t  have nominally 
good l aws .  T h e  causes a r e  simple: i nadequa t e  p e n a l t i e s  
t h a t  have no meaningful d e t e r r e n t  ef fect  and a l a c k  of 
q o v e r n m t n t  comrri t m e n t  t o  e n f o r c i n g  t h e  r i g h t s  guaranteed 
by law. T h i s  problea i s  p a r t i c u l a r l y  acute  f o r  s u c h  i n d u s t r i e s  
a s  mot i o n  p i c t u  ces  , sound  recordings and so f tware .  Such 
industries l o s e  hundreds o f  m i l l i o n s  of d o l l a r s  annua l ly  
t o  p i r a t e s  whose a c t i o n s ,  i f  not  encouraged o r  condoned, 
a r e  a t  l e a s t  no t  adequa te ly  p e n a l i z e d  by t h e i r  governnents .  

I n a c j ~  wate in-nkl s t a n d a r d s ;  

8 The s t a n c i a r d s  c o n t a i n e d  i n  sone international convent ions  
e r e  t o a  weak, especially i n  t h e  p a t e n t  area .  A country a 

c a n  be i r ,  full compliance w i t h  international c o n v t n t i o n s  
even  thouqh  i t  may n o t  p r o v i d e  any p r o t e c t i o n  whatsoever 
f o r  entire clesses of produc ts ,  such as cher,icalst pharma- 
c a u t  icals a n d  b io technology .  I n  a d d i t i o n ,  c o u n t r i e s  can 
g r a n t  p a t e n t s  f o r  a s  l i t t l e  a s  five years  and still meet 
t h e  s t a n d a r d s  o f  c g r r e n t  i n t e r n s t i w ~ l  convent ions .  S u c h  
unreasonably  short  patent t e r n s  do no t  p rov ide  t h e  inventor 
a c  adequate oppot tuc  i t y  t o  recoup research and development 
costs. 

e The va lue  of i n t e l l e c t u a l  property r i q h t s  of U.S. n a t i o n a l s  
is  also d i n i n i s h e 6  by a variety of o t h e r  practic2s perfectly 
in keeping with the i n t e r n a t i o n a l  conventions. Amonq these 
a r e  unreasonable  work inq requirements  and compulsory l i c e n s i n g  
p o l i c i e s  t h a t  f a i l  t o  p rov ide  prompt, adequate  and e f f e c t i v e  
compensation. Efforts a cecent  y e a r s  t o  reopen t h e  con- 
v e n t i o n s  t o  inprove standards of p r o t e c t i o n  have encountered 
conce t t ed  e f f o r t s  by many nations t o  weaken standards even 
f u r t h e r .  

* ):any new and s t  i l l  emerg ing  t e c h n o l o q i o s ,  such as semi- 
c o n d u c t o :  cki ;?s ,  sof tc;d:e and b io technoloq ies ,  e i t h e r  a t e  
not exc1 i c i t l y  c o v e r e d  c r  t r c  d i s c r i m f n e c e c  e$akt,st by 
internationrl coc~*en t :ons ,  and they a r c  constantly i n  d a q % z  
of  n o t  be:c4 ? r o t e c = ~ &  unde:  natronel laws. 



Finally, the dispute settlement and enforcement mechanisms 
of exist inq conventions are inaf f ect ive. 

1 . The Administration's stra tegy  to pursue vigorously th; strength- 
ening of intellectual property protection involves using existing 

\ intellectual property conventions and organizations (for example 
t h e  world Intellectual Property Organization), improving them 

-\ - b y  amplifying othec international agreements to cover intel- 
lectual p r o p e r t y  concerns (for example, the Ceneral Agreement 
on Tariffs and Trade) and using b i l a t e r a l  and domestic policy 
instruments. 

4 .  Ihm,&RSATXONBI, X K X T X f i T I L ~  

The Administration will: 

seek to conclude, i n  the new GATT found o f  multilateral 
tradenegotiations, an enforctablemu~tiIattta1 trade aqreement 
a g a i n s t  t fade-distort ing practices arising from inadequate 
national protection of intellectual property. We will m 

examine and discuss with out t rading partners the possibility 
of  incorporating into such an agreement t h e  guaranteed 
or minimum protect ions contained i n  existing international 
intellectual propecty conventions where they  are adequate- 
Share the quarcnteed or minimum protect ions ace inadequate, 
we rill seek to  include provisions f o r  sreater 2rotection. 
In this connection, we will seek to develop trade-based 
b ~ s p u t e  settlement procedures that wocld draw on the trade 
expertise of the General A s t e e K e n t  on Tariffs and Trade 
and the intellectual property expertise of the %orid Xntel- 
l e c t ~ a l  Property Or5anization. 

( 2 )  work to r e s o l v e  t h e  persistent problems of counterfeiting 
by seeking t h e  early adoption of a GATT Anti-Counterfeiting 
Code and to strengthen existing stand,ards through the World 
Intellectual Property Orqanization. 

1 3 )  seek commitments by adherents t o  ex i s t i f i g  international 
intellectual property asreenents to provide -- th rough 

- t cade-based ag:eeRents  wt.ece appropr ia te  -- adequate en- 
- forcement, trana2crcncy of governmental a c t i o n s  and regu- 

lations and 6 cOfz7ltmnt no t  to use intellectual Fcopecty 
laws to d i s t o r t  intarcationcl tra6~. 



( 5 )  improve protection f o r  new and e v o l v i n g  technologies such 
a s  h i o t e c h n o l o g y  and semiconducto:-chip d e s i g n s -  

(6) o p p o s e  e r o s i o n  o f  protect i o n  under existing international 
t r e a t i e s  and agreements. 

( 7 )  pursue greater adherence t o  agreements to reduce the burden 
and expense to D.S. intellectual property owners of f i l i n g  
f o r  protection f n  a large number of count r ies .  

( 8 )  engage our trading p a r t n e r s  in di scus s ing  t h e  4dea of esta- 
blishing a mu1 t ilateral o s  regional, p a t e n t  o f f ice .  Such 
an o f f i c e  could p r o v i d e  a higher l e v e l  o f  common patent 
p r o t e c t i o n ,  includfnq coverage and terms, and establish 
a more efficient system for ga in ing  p a t e n t  protection beyond 
t h e  O.S.  bordecs .  

e 

The ~ d m i n i s t  c a t i o n  will: 

(1) p u r s u e  a v i g o r o u s  prograa o f  b i l a t e r a l  n e g o t i a t i o n s  and 
consultat ions to e n c o u r a g e  development and enfoccement 
of  a d e q u a t e  and ef fect ive  pcotection for U.S. intellectual 
proper ty  rights. 

( 2 )  work t o  ensure t h a t  intellectual p r o p e r t y  pcovisons of 
existing bilateral agreements are fully observed. 

. 3 )  cake  reFrtsentctions to countries where U.S. p a r t i e s  cre 
i n j u r e d  because t h e i r  intellectual p r o p e r t y  r i g h t s  ate 
not p r o t e c t e d  i n  accordance v i t h  international obliqations. 

( 4 )  make vigorous use of the f u l l  array  of U.S. t r a d e  and o t h e r  
l a w  to encourage o t h e r  nations t o  prov ide  timely, adequate 
and e f f e c t i v e  pcotecrion f o t  i n t e l l e c t u a l  property r i g h t s .  

( 5  expand e x i s t  i1.q programs of seminars and technical cooperat ion  
aimed a t  improving expertise  and competence  on technical 
intellectual prop+rty i s s u e s .  

The A d f i i n i s t r a t i o n  % i l l :  

( 1 )  GOtk f o r  enactFer , t  o f  t h e  Adrrir . !$trat ionts  *fntellectca: 
Properey F i q b t r  1o;:ovestnt A c t  cf 1986 to st ;ensther ,  2 n d  
expand the ptotccticn o f  U.S. inte;lectual p r o p e r t y  t i q b t s .  



( 2 )  cooperate w i t h  private sector representatives t o  establish 
technical  assdstanct  programs t o  a,id developing countries ,, 
in impleRent ing adequate p cotect  ion  for  intellectual property .  



ANNEX 8 

UBTR PRIORITY WATCR LX8T AND 'OIATCR L I B T  
FOR I P R  VIOLATORS 
(as of April 1990) 

Brazil 
India 
Mexico 
People's Republic of China 

Watch Tdst 

Argontina 
Canada 
Chile 
Colombia 
Egypt 
Greece 

Indonesia 
Italy 
Japan 
Malaysia 
Pakistan 
Philippines 

Republic of Korea 
Saudi Arabia 
Taiwan 
Thailand 

Portugal 
Spain 
Turkey 
Venezuela 
Yugoslavia 



ANNEX 9 

U .S . CHAM3ER OF COCtMRCE 
GUIDELINES FOR STANDARDS FOR THE PROTECTION 

AND ENFORCE CENT OF INTELLECTUAL PROPERTY RIGHTS 

Introduction 

The attached Guidelines for the Protection and Enforcement of 
Intellectual Property Rights were developed by a U.S. Chamber of Commerce task 
force over the past 14 months through a process involving broad representation 
of U .S . businesses that rely on intel lectual property protection. They cover 
the fields of copyrights, patents, trademarks, trade secrets and semiconductor 
chip layouts. This U S .  Chamber of Commerce effort looks to both the 
bilateral and multilateral arenas in seeking adequate and effective 
intellectual property protection around the world. 

The expanding interest i n better global intellectual property protection 
calls for development of a new business consensus at both the national and 
international levels. Consensus is needed to guide government officials as 
they pursue a variety of initiatives for better protectfon. The enclosed 
papers are being sent to inform U S .  officials about the developing consensus 
in the business community and to serve as guidelines in the conduct of 
bilateral and multilateral talks. 

The U.S. Chamber of Commerce Initiative has centered thus far on 
facilitating an articulation of views widely held within a broad cross section 
of the U S .  business community with respect to standards of adequate and 
effective protection. Fifty-five business groups and assocfations were 
consulted in this effort (see attached list), and over 150 technically skilled 
and experienced business and legal experts participated actively (1 ist wi 11 be 
attached). 

This work within the U .S. Chamber of Comnerce has been done in close 
concert with the Intellectual Property Committee (IPC), a coalition of 1 1  U.S. 
based multinationals (see attached list). Over the past year, the IPC has 
been faci 1 itating development of a business consensus at the internatfonal 
level with a direct focus on the trade-based treatment of intellectual 
property within the GATT Round of multilateral negotiations. Five statements 
of Fundamental Principles, covering patents, copyrights, trademarks, trade 
secrets and semiconductor chip layouts are evolving as the critical output of 
the IPC. 

The U S .  Chamber of Commerce Guidel ines and the IPC Fundamental 
Principles, although derived from somewhat different contexts, are intended to 
reflect the same substantive principles of protection. Both the Guidel ines 
and the Fundamental PrincJples are intended to be neutral with respect to 
international harmonization efforts. A concept underlying both is t h a t  to 
have real value a GATT arrangemnt must incorporate a reference statement 
short of which adequate and effective protection cannot be realized. In this 
regard the business community has an important role to play in developing a 
basic consensus upon which governments can rely. 

In both bilateral and multilateral arenas elimination of any element of a 
system of intellectual property protection undermines the entire system. The 
system as a whole provides the protectfon and cannot, therefore, be bargained 
away in any particular. It is hoped that as discussion of global protectfon 



of intellectual property advances, it will be more widely seen that sound 
protection benefits a1 1 countries, includf ng part icuarly those seeking to 
advance their development. 

The U.S. Chamber of Comnerce, with the release of the enclosed Guidelines 
and tak,ing into review the IPC8s Fundamental Principles, is beginning an 
effort to assist in broadening the emerging international business consensus 
on intel lectual property protection, particularly in the new GATT setting. To 
this end, the U.S. Chamber of Comnerce is sending the Guidelines for the 
Protect ion and Enforcement of Intel lectual Property Rights to American 
Charubers of Commerce Abroad and other business groups overseas to inform them 
o f  the state of consensus in the United States and to further support the 
bui lding of an international business consensus. 

Attachments 



Attachment I 

GROUPS ASKED TO COMMENT 
ON U.S. CHAMBER OF COMMERCE G U ~  DELINES 

American Amusement Machine Assoc!at ion 

Amer ican Apparel Manufacturers Assocfat ion 

American Association of Small 
Research Companies 

American Bar Association 

American Casting and Manufacturing Association 

Amer ican Corporate Counsel 4ssocf at ion 

American Electron1 cs Association 

American Film Market fng Association 

Amerf can Intellectual Property Law 
Association 

American Petroleum Instf tute 

American Seed Trade Association 

Association of American Pub1 i shers 

Association of the Bar of the City of New York 

Automotive Parts and Accessories 
Associat ion, Inc. 

Chemical Manufacturers Association 

Computer and Business Equipment 
Manufacturers Association 

Computer Software and Services 
Industry Assocf at ion (ADAPSO) 

Cosrnet3cs, Fragrances and 
Toi letrfes Association 

Electronic Industries Association 

Federal Bar Association 

Greeti ng Card Association 

Horticul ture Research Institute 

Industrial Bfotechnology Association 



Page 2 

Industry Coaltion on Technology Transfer 

Information Industry Association 

Intellectual Property Committee 

Intel lectual Property Owners, Inc. 

International Anticounterfef ting 
Coalition, Inc. 

Internat 1 onal Bus iness-Government Counsel lors 

. International Franchise Assocfat ion 

International Intel lectual prc$ertY A1 1 lance 

Licensing Executives Society 

Fbtion Picture Assocfation 

Cotor and Equipment Eanufacturers Association 

h t o r  Vehicle bQnufacturing 
Associatfon of the U S .  

Natfonal Agrfcul tural Chemical Association 

National Associat icn of Fenufacturers 

National Candy Holesalers Assocfation 

National Council of Patent Law Associations 

National Federat ion of Independent Businesses 

National Cusic Pub1 ishers Association 

National Patent Counci 1 

National Standards Assocfation 

Patent and Trademark Office Society 

Pharmaceutical Fanufacturers Association 

Proprietary Associatfon 

Recordfng Industry Association of America 

Rubber banufacturfng Association 

Scientff ic Apparatus Cakers 

Semi conductor Industry Associ at fon 



Page 3 

Software Pub1 ishers Associat ion 

Sport ing Goods Manufacturing Associat ion 

U.S. Counci 1 for International Business 

U .S. Trademark Association 

Wine and Spirits Wholesalers of America 



Attachment I1 

Intellectual Property Commi ttee 

Bristol-Myers Company 

E. I. du Pont de Nemours and Company 

FMC Corporation 

General Electric Company 

General Motors Corporation 

Hew1 ett -Packard Company 

International Business Machines Corporation 

Johnson & Johnson 

Merck & Co., Inc . 
Monsanto 

Pfizer, Inc. 

Rockwell International Corporation 



U.S. CHAMBER OF COMMERCE 

14arch 11, 1987 

U.S. CHAMBER OF COMMERCE 
INTELLECTUAL PROPERTY TASK FORCE 

Guide1 ines for Standards for the Protection 
and Enforcement of Copyright* 

Protected Works - 
National copyright laws must protect a1 1 forms of creative expression. 
Traditionally, this includes 1 iterary yorks, musical works (including 
accompanying lyrics), dramatic works, cinematographic and audiovisual 
works, sound recordings, pictarial, graphic and sculptural works, 
choreography and pantomime. National laws must also protect newer and 
sti 1 1  emerging forms of intellectual creativity, especially those 
related to technological developments. Thus, for example, a1 1 types of 
computer programs (appl ications programs, operating systems, etc., 
whether in source or object code) must be protected as literary works. 

Protection must be extended regardless of the form or medium in which 
the work is expressed, embodied, or conaunicated -- e.g., whether on 
paper, film, or canvas, or as in the new technologies, in electronic or 
optical f fxations, or any other form of representation. 

Protection mf t be accorded to compilations and derivative works, 
whether embodied in traditional or, as with electronic databases, in new 
media, without prejudice to any rights in preexisting materials upon 
which they are based. 

Protection must be extended regardless of whether or not the work is 
published, communicated or disseminated. 

Protection must not be removed or diminished because of the scientific 
or social utility of a work, or because of its aesthetic, philosophical, 
or pol itical acceptability. 

Securinq Protect ion 

6. Copyright p~otection must attach automatically, upon the creation of a 
work. It must not be subject to conditions of exposure, manufacture, 
distribution or exploitation in a country. 

7. Neither copyright, the transfer of rights, nor enforcement should be 
conditioned upon sat isfact ion of formal requirements of registrat ion, 
notice, deposit, or the like. 

% For important background information about this paper please see 
accompanying cover sheet. 
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8. Any other conditions that appear to be mere , - - I  J I , 
"perfe~ting,~ or Hremedial" must not burden o, ~mpair -- in principle ", . . , , , 
in practice -- the fulles:: enjoflent, exercise, and enforcenent,~f~&~; l'*I.P ' - ,  

copyright protection. ' w+,% . G, ,+;$;t.!,%.: . .:: , , . . , 
*' 

9. Rights under copyright must be freely and separately transferab1.e; .! . 
transferees (assignees and exclusive licensees) must be entitled to full 

' 
.. 

enforcement of their acquired rights. 

Exclusive Rights - 
The copyright law must protect the exclusive rights: to copy or 
reproduce a work in whole or in part, and whether identically or in 
substantially similar fashion; to translate, revise, and otherwise adapt 
and prepare derivative works; to distribute copies of .the work by sale, 
rental, or otherwise; and to publicly communicate, directly or 
indirectly (e.g., perform, display, exhibit, broadcast, transmit and 
retransmit), the work, whether "1 iveu or from a fixation, regardless of 
how delivered (e.g., by electronic network; by terrestrial lfnks, 
broadcast sjgnal , or satel 1 ite; or otherwise) and regardless of whether 
it emanates from beyond national borders. 

11. Restrictions of exclusive rights to "publicN activity (e.g., the right 
of "publicn performance): (a) must not apply to the reproduction or 
adaptation rights; and (b)  in the case of distribution and comnunication 
rights must not be drawn or applied in such fashion as to create 
exemptions for sequential, simultaneous or cumulative uses of a work by 
persons outside the normal family circle (e.g., uses by computzr 
networks, by clubs, and by insti tut ims, are "pub1 icH ) . 

12. Any limitations and exemptions to exclusive rights m s t  be consistent 
with Berne Convention (1971) standards and in any event must be very 
narrowly drawn and construed to avoid impairing actual or potential 
markets for, or the value of,, copyrighted works. . 

Compulsory 1 icenses must not be adopted where legitimate local  reeds can 
be met by voluntary actions of copyright owners. Implementation, where 
necessary, of compulsory licenses must be str'ictly limited to those 
permitted in the Berne Convention (1971); must not transgress treaty 
standards (for example, compulsory licensing of the reproduction right . 

for printed material must generally not impede the copyright owner's 
norm(11 exploitation of a work); must preserve all material interests of 
autho~s and copyright owners; and must be accompanied by detailed laws 
and regulations that provide strong safeguards (e.g., notification of 
the copyright owner and effective opportunity to be heard; mechanisms to 
ensure prompt payment and remittance of royalties consistent with those 
that would be negotiated in a free market; and workable systems to 
prevent exports). 



Duration 

14. Copyright must generally endure for a term of no less than the 1 ife of 
the author and fifty years after his or her death. The term of 
protection for works of juridical entities (works made for hire), must 
be no less than fifty years. 

15. Terms of protection must not be varied according to perceived social or 
scientific value of particular works or classes of works. 

Enforcement and Penalties 

Countries must provide effective civil-and criminal penalties, 
procedures, and judicial and enforcement agencies such as to ensure 
rapid enforcement against, full compensation for, and effective 
impediment to, infringement. 

Criminal penalties must include monetary fines and imprisonment in cases 
of comnercial iracy, and be provided, ad justedTen necessary, and 
imposed at suc 1 level and in such fashion to provide a real deterrent. 
Local enforcement agencies must provide all necessary cooperation in 
investigating, initiating, and completin prosecutions. Provisions for 
ex parte, interim and permanent seizure ? both within the country and at 
the border) of infringing materials and implements used in their 
creation must be provided. 

Civil remedies must include prel iminary and final injunctions, 
compensatory and punitive damages, prof its, attorneys1 fees, and orders 
for the destruction or delivery of infringing materials and implements 
used in their creation. Authors, owners, assignees, and exclusive 
1 icensees of copyright must be given full, prompt and unimpeded access 
to the courts, without subjection to prel iminary or intermediary 
non- judicial procedures. 

Liability must be imposed upon sellers and other distributors, as well 
as makers, of infringfng materials, and upon all entities that 
material ly contrfbute to infringement. 

Proof of subsistence of copyright and ownership must be faci 1 itated by 
appropriate presumptions.. In any case, general rules of procedure, 
proof, evidence, or the like existing outside a country's copyright law 
must not be applied in such fashion as to impair prompt and effective 
preventive and remedial action. 

Transitional Provisions 

21. Countries that have afforded no effective protection to foreign works 
must provide transitional (retroactive) copyright protect ion for 
preexisting works. 



U.S. CHAMBER OF COMMERCE 
March 11,  1987 

U.S. CHAMBER OF COMMERCE 
INTELLECTUAL PROPERTY TASK FORCE 

Guidelines for Standards for the Protection 
and Enforcement of Patents* 

Definition of the Patent Riqht 

1. A patent should grant the right to 'exclude a1 1 others from manufacture, 
use or sale of the invention covered bj'.the patent during the term of 
patent. Where a process is the claimed invention, the exclusion should 
include use of the process as we1 1 as sale of the pro.duct produced 
thereby. 

2.  The standards for patentability should only be novelty, usefulness and 
non-obv iousness. Affirmative pub 1 ic interest determinations and other 
conditions beyond these standards should not apply to grant or continued 
validity of a patent. 

Coveraqe 

3. Patents should be granted for any fnventions, whether for a process or 
product, regardless of subject matter. Without 1 imi ting the foregof ng, 
protect ion shall not be denied chemf cal processes and products, plants 
and plant parts, foods, beverages, biotechnology processes and products 
( including plasmids, micro-organ1 sms, DNA sequences and the 1 ike) , 
pharmaceutical and agrichemical processes and products and computer 
program related processes and products. 

Infrinqement - 
4. Infringement should be deemed to occur when without authorization there ' 

is manufacture, Importation, use or sale of a patented product or the 
use of a patented process or the importation, use or sale of the product 
produced by a patented process. 

5. The scope of protection afforded by a patent should include not only 
subject matter def ined by the patent claims (forma 1 definitions of the 
invention in a patent document), but also vequSvalentsM of the claimed 
invention. "Equivalents" should be defined as products or processes 
which do the same thing as the claimed invention in substantial,ly the 
s a w  way to accomplish substantially the same result. 

-portant background fnformation about this paper please see 
accompanying cover sheet. 
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6. Whoever s e l l s  a ma te r i a l  component, which i s  not  a s tap le  a r t i c l e  o r  
commodity of  commerce, of a patented invent ion  knowing i t  i s  espec ia l l y  
made o r  e s p e c i a l l y  adapted f o r  use i n  an infringement o f  the  patent, 
should be l i a b l e  as a con t r i bu to ry  i n f r i n g e r .  

7. Whoever a c t i v e l y  induces infringement of a patent should be l i a b l e  as an 
i n f r i nge r .  

Licensing and Assignment 

8. The patent  ho lder  may l icense o r  ass ign9 the  patent i n  whole o r  i n  p a r t  - 
exc lus i ve l y  o r  non-exclusively - and may, f o r  example, l i m i t  t he  g ran t  
o f  r i g h t s  geographical ly,  by quant i ty ,  b y  f i ' e l d  o f  use, o r  otherwise. 

Term o f  Pro tec t  i o n  

9. Patent ho lders  should be granted a "reasonablen minimum e f f e c t i v e  term 
o f  protect ion.  A term o f  20 years from the  date o f  f i l i n g  o r  17 years 
from, the  da te  o f  pa ten t  grant  would be V e a ~ o n a b l e ~ ~ .  Extension o f  t h i s  
term should b e  made where the  e f f e c t i v e  term i s  diminished by t ime taken 
t o  ob ta in  government regu la to ry  approvals other  than approval o f  t he  
pa ten t  appl i ca t ion .  

Exami na t  i o n  

10. A pe r i od  o f  examination o f  a patent  app l i ca t i on  s h a l l  n o t  be 
"unreasonable" and t h e  patent  appl i c a n t  s h a l l  be given t fme ly  adequate 
n o t i c e  o f  a l l  ac t ions  by t h e  patent  a u t h o r i t y  dur ing the  pe r i od  o f  
examination. An examination per iod  i n  excess o f  f o u r  years would 
norma 1 ly  be considered "unreasonab 1 e" . 

Oppos i t i o n  Proceedinqs 

11. Thepa ten t  app l i can t  s h a l l  bep rompt l y  n e t i f i e d  i n  an a f f i rma t i vemanner  
o f  any opposit ion. Foreign appl icants s h & l l  be given a t  l e a s t  f o u r  
months from date o f  n o t i f i c a t i o n  t o  respond w i t h  extensions permi t ted  
upon payment o f  reasonable fees. Ne i ther  opposer nor  t he  patent  
a u t h o r i t y  should be permi t ted t o  extend any opposi t ion beyond a 
reasonable period, normal ly  no t  more than f o u r  years. 



Compulsory Licensinq 

While recognizing the r lght of any country to exercise the right of 
eminent domain and to correct ant i-trust type vlolat ions by appropriate 
remedies, nevertheless compul sory 1 icensing should not be imposed. As a 
final step towards eliminating compulsory I icensing, no 1 icense shall be 
imposed: 

(a) in a manner which discriminates between different patented 
subject matter; or 

(b) for lack of local working where needs are.reasonably met by 
importation authorized by the patentee; or 

(c) where commercial ization is delayed with rleasonable just if ication 
or by any circunstances beyond the patent holderts control including 
regulatory review of product safety, import restriction, price 
control and the like; or 

( d l  which confers exclusive rights of any nature. 

If a compulsory license is imposed, the patentee shall be fully 
compensated considering among other things, the actual or potential loss 
of market share. 

Enforcement 

14. There shall be establ f shed non-discriminatory, transparent civil 
procedures under which the patent holder can effectively enforce hSts 
exclusive rights under the patent. 

15. Available remedies for patent infringement shall include both 
prel iminary and final in junctions and monetary damages. Monetary 
damages shall be adequate to serve as a deterrent to infringement and 
adequate to compensate patent holders for losses caused by infringement. 

16. The civi 1 procedures for patent enforcement shall include discovery 
adequate to enable the patent owner to obtain information about 
infringing activities. Where civil procedures do not provide adequate 
discovery, a shift of the burden of proof to the alleged infringer shall 
occur. 

17. Actions for enforcement of patent rights shall be acted upon by the 
appropriate authority with in a "reasonable" time period. For example, 
final determination more than four years from the date of initiation of 
enforcement proceedings should be considered "unreasonable'. 

Transition Provisions 

18. Suitable transition provisions should be adopted. 



U.S. CHAMBER OF COMMERCE 

March 1 1 ,  1987 

U.S. CHAMBER OF CONMERCE 
INTELLECTUAL PROPERTY TASK FORCE 

Guidelines for Standards for the 
Protection and Enforcement of Trademarks* 

The Trademark Right 

1. The owner of a trademark shall have th: exclusive right to use the mark 
for the goods on which it has been used or registered, as we1 1 as for 
related goods; a trademark that is confusingly similar, considering both 
the marks and the goods on which they are used, infringes that right. 
Each country shall enact a clear law as to how one establishes and 
maintains trademark rignts. 

2. Service marks shall be given the same protection as trademarks, and 
whenever used herein the term trademark shall be deemed to include 
service marks and the term goods shall be deemed to include services. 

3.  The right to establish, maintain and protect trademark ri hts, both 9 administratively and judicially, shall be equally availab e to nationals 
and non-nationals, under the same terms and conditions in every respect, 
and at a reasonable cost. 

Definition 

4. A trademark ma,y consist of any word, symbol, design, colors, shape or 
device, or any combination of them, capable of distinguishing one 
person's goods from those of others, but it may not comprise the generic 
name of the goods or merely descriptive terminology. 

5. A country shall not be required to recognize trademark rights in, or 
grant protection to, terms that consfst of immoral, deceptive or 
scandalous matter; national flags or insignias; names, portraits or 
signatures of living individuals without their consent; or terms that 
disparage or falsely suggest connection with persons, institutions or 
be1 iefs. 

Registrat ion 

6. Rights may derive from use, or registration, or a combination thereof, 
and objective provisions for establishing and maintaining rights shall 
be clearly and publicly stated. 

3 For important background information about this paper please see 
accompanying cover sheet. 
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Where rights are dependent upon registration, a country shall provide an 
efficient system for registration. Consularizations, legalizations and 
s imi lar proofs of authenticity of documents should not be required except 
in extraordinary circumstances. 

Trademarks shall be allowed and registered for all goods, but no rights 
shall be grtnted to trademarks that are likely to deceive, or cause 
mistake or confusion with pre-existing trademark rights. 

Where a system of registration exists, and where that system provides for 
examination, procedures shall be expeditious, applicants shall be 
promptly notified if registration is granted or denied, and specific 
reasons for denial shall be stated in wviting. 

A country shall not utilize a system for re istering trademarks that is 
any more burdensome in requiring multiple c 9 ass registrations for similar 
or closely related goods than the International Classification System 
under the Nice Agreement. Classification shall be for the purpose of 
administrative convenience only and shall not be determinative of the 
registrant's rights. 

Applications for registration or registrations of trademarks, iricluding 
information as to goods and classes, shall be conspicuously, promptly and 
timely published, in order to allow interested persons sufficient time to 
challenge applications or registrations, and to allow them to search 
jovernment records to determine potential conf 1 icts with proposed 
trademarks. 

There shall be adminf stratfve provisions 
registration, and there shall be further 
appeal to the courts following the denia 

Validity of a trademark or its regfstrat 
unreasonable requirements such as use in 
con junction with another trademark. 

to challenge the granting of 
provisions for expeditious 

1 or grant of registration. 

ion shall not depend on 
a specified form or in 

In order to reduce piracy and counterfeiting, owners of well-known 
trademarks should be granted regfstration, and the right to challenge 
others' claims to rights in confusingly similar marks, even if the owners 
have not commercialized the goods in that country. 

Term of ~egistration 

15. A trademark shall be registered for no less than five years. It shall be 
renewable indefinitely for further terms of no less than five years, 
assuming any reasonable use or other conditions have been met. Excessive 
fees shall not be imposed for renewal. 



16. Provision shall be made for complete or partial cancellation of a 
registration in the case of fraud, bad faith, or if the owner has not 
used the trademark on the goods for a reasonable length of time without 
justification. Government restrictions on the sale, production or 
import of goods and other special circumstances shall exempt owners of 
registrations from the requirement of use. 

Protect ion of Trademarks 

Civil procedures shall be established and readily available to permit 
trademark owners to prevent others from using the same or confusingly 
similar trademarks on related goods and otherwise to enforce their 
rights. .. 
Remedies provided for trademark infringement shall include preliminary 
and Final injunctions as we1 1 as monetary awards adequate to compensate 
trademark owners for their losses and to serve as effective deterrents. 

Actions to bar the importation, production and sale of counterfeit oods 
shall be subject to expedited procedures, and severe penalties shal be 
available. 

9 
Procedures shall be establ ished and readily available to protect against 
unfair competition, such as passing off and use of confusing trade dress 
and trade names. 

Government enforcement and support of all remedies to establish and 
protect trademark and unfair competition rights is imperative. 

Licensing and Assiqnments 

22. Licensing and assignment of trademarks shall be permitted, and use by a 
licensee subject to control by the licensor shall only inure to the 
benefit of the 1 icensor, 

23. As long as they do not result in consumer deception, 1 icenses and 
assignments shall not be subject to government approval or restriction. 

24. No compulsory licensing of trademarks shall be required. 

Transition Rules 

25. Transition rules shall be developed to provide implementation of the 
provisions of these standards so that the rights and procedures for 
protecting those rights will be promptly available. 
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U. S. CHAMBER OF COMMERCE 
INTELLECTUAL PROPERTY TASK FORCE 

Guidelines for Standards for the Protection 
and Enforcement of Trade Secrets* 

Definition of ~ r a d e  Secret 

1. A trade secret may consist of any formula, pattern, device or 
compilation of information which is used - actually or potential ly - 
in one's business, and which gives him an opportunity to obtain an 
advantage over competitors who do not know or use it. It may be a 
formula for a chemical compound, a process of manufacturing, 
treating or preserving materials, a pattern for a machine or other 
device, or a list of customers. 

Def inition of the term "Personl1 

2. Person means a natural person, corporation, trust, estate, 
partnership, association, joint venture, government, government 
agency, or any other legal or commercial entity. 

Gef inition of the term "Misappropriat ionu 

3.  Misappropriation means disclosure or use of a trade secret not 
authorized by the owner, or legal possessor having the right to so 
authorize, by any person if in fact such trade secret was derived, 
directly or indirectly, from said trade secret owner or possessor 
even if such person did not know that such dfsclosure or use was not 
authorized. 

Proprietary Registrat ions I 

4. Trade secrets disclosed to a government as a condition for any 
required registration of a product, such as for a pharmaceutical or 
agrichemical, shall be preserved by the government for the exclusive 
use and benefit of the originator of  the trade secret data. 

* For Important background information about this paper please see 
accompanying cover sheet. 
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Agreements to license or assign inventions and Trade Secrets and to maintain 
confidence not prohibited. 

5 .  Any person, including an employee, shall not be prohibited from 
contracting with another person, includi ng an emp Toyer, to 1 icense or 
assign a1 1 or any part of an invention or trade secret, present or 
future, made or owned by that person to the other person or to maintain 
a trade secret in confidence and not to disclose or use the same without 
authorization for an unlimited period of time and shall recognize such 
contracts to be legal, valid and enforceable. 

No time lfmit on life of Trade Secret 

6. There shall be no time 1 h i t  on the 1 if9 of a trade secret so long as 
the information qualifies as a trade secret. 

Remedies for mi sappropriat f on and protect ion of Trade Secrets 

7. The actual or threatened misappropriation of a trade secret shall 
normlly be the subject of any one or a1 1 of preliminary and final 
injunctions and assessment of actual or exemplary monetary damages. 

Trade Secret treated like any other personal property 

8. A trade secret shall be considered personal property and subject to the 
same remedies, both civil and criminal, for its protection and 
mi sapproprfat fan as that afforded other personal property. 

Time limit for brinqinq action 

9. An action for misappropriation of a trade secret shall be permitted 
wfthfn a time limit of not less than 3 years from the time the 
misappropriation was discovered by the person bringing action. 

Aqencfes for enforcement 

10. There shall be provided appropriate courts or other government agencies 
to enforce such trade secrets and contracts and to provide the remedies 
herein contemplated. 
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U.S. CHAMBER OF COMMERCE 
INTELLECTUAL PROPERTY TASK FORCE 

Guide1 ines for Standards for the Protect ion 
and Enforcement of Semiconductor Chip Layout* 

Subject Matter .. 
1 .  A semiconductor chip layout capable of being fixed in a semiconductor 

chip product. 

2. Such layout may be produced or stored by any means including optic or 
electronic. 

Requirements and Scope of Protection 

3 .  Protection shall be granted for a layout that is original to at least an 
extent that elements have been combined as a result of independent 
intellectual effort, 

4. Protection for layout shall not extend to any idea, method of operation, 
and the like. 

5. Such protection shall not prevent allowance of other intellectual 
property right protection, 

Exclusive Right 

6. An exclusive right shall vest in the owner of the layout and shall 
include reproduction, importation, and distribution and shall include 
the right to prohibit others from performing such acts. 

7. Such exclusive rights may be transferred from one entity to another as 
personal property and may be 1 icensed. 

Term of Protect ion 

8. A layout shall be protected for a term of at least ten years from the 
earlier date of either registration or first commercial exploitation. 

* For important background f~formation about this paper pjease see 
accompanying cover sheet. 
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Registration 

9. If registration of a claim of protection is required to be made with an 
appropriate national or internat iona 1 authority: 

(a) The applicant must be given at least two years from the da 
first commercial exploitation; 

e of 

ch a 

deposit, 
es not 

(b )  The effective date of registration shall be the date on wh 
complete application is received by such authority; 

(c) Portions of the identifying material, if also required for 
may be ~ithheld from such deposit whenever the appl icant d 
want to disclose or divulge sensitive information which is 
confidential to the app 1 icant; 

(d) An applicant dissatisfied with a refusal by the authority to issue 
a certificate of registration may seek judicial review. 

Compulsory Licensing and Reverse Enqineerin~ 

10. Compulsory licensing during the term of 
permitted. 

protection shall not be 

11. Reproduction of a layout will be permitted, without authorization of the 
owner, whenever it is done for the purpose of teaching, analyzing or 
evaluating concepts or techniques embodied in the layout. 

Infr inqement and Enforcement 

12. A person who violates any exclusive right of an owner of a layo~~t shall 
be liable as an infringer. 

13. Such owner shal'l be entitled to institute a civil action for 
infringement. 

14. Any court having jurisdiction of a civil action may grant damages, 
injunctions, and other relief consistent with national practice. 

Notice - 
15. A uniform symbol should be used to provide notice of protection. 

16. Such symbol may be affixed to a semiconductor chip product by the owner 
of the layout embodied in the product. 

11. The affixation of such notice shall not be a condition for such 
protection. 



Transition Rules 

18. Transit ion rules shall be developed in connect ion with these fundamental 
principles. 

Trade Sanctions and Dispute Settlement 

19. There should be a dispute settlement mechanism adequate for the 
resolution o f  treaty violations and for the determination of appropriate 
economic and trade sanctions commensurate with the violat ions. 

20. Every nation should be subject to sanctions if it does not make good 
faith efforts and reasonable progress t-oward protecting layouts. 



ANNEX 10 

Warobt rgroe that tha f o l l w f n $  
paragraph r h r l l  becoma & t i c l r  IX bfa 
o f  t he  Oeaerrl  Uro raYa t t  

Tha contrrcoln# p a r t i e r  q r o e  t o  ptovtda offect ivo rad  rdoqurto 9 ra t r c t i on  
of i a t o l l e c t t u t  property ri$ht@ irr o t d r t  to oaruro t he  toduction of 
df r to r t i ono  and impodirprata t o  iatamrtiwrl t r rde .  T b  protact ion o f  
i n t a b l e c t u r l  propert7 rl#ht@ a b l l  no t  AtaoLf c t o r t o  b t r i e t a  t o  l a g i t h t r  
trrde. Tho7 t h c r d a z e  rgreo that tho7 v&ll p rwfdo  f o r  protoct ioa  of 
L n t r l l r c t u r l  property ?&#htr under t h o i r  damortic l r r a  and pr rc t i ce r  i n  
c o n f o d t y  with tho nrloa mb d h c i p l i a r r  r o t  out  in kuror 11. 



UothLa6 in thir Annex o h 1 1  drro8atr from rxirtin6 tfahtr and obliartionr 
uadrr tho GATTr Valorr o r p t e r o ~ ~  atatad othonti~~, nothing in thir Annex 
r b l l  prrvrnt contracting partior f r m  granting aorr rrtrnrivr protection 
to intol&rcturl DtOgO?tt tight, than t h t  poovidod for in thio &tner. p his 
& m r x  only crortoo obligrtionr bad ti8htr brtwora coatrrctin~ prrthr and 
crrrtar no direct ri~htr for indivibu~lr. 

Gonttactin8 partior ohall prwido for tho protaction o f  intellectual 
propert7 tiaht8 w d r t  thoit dolarotic law and ptrctico in rccordrnco 
uitb the f o l l w A q  prortrioarc 

Contracting pattior oh811 in thrir domrrtic law bnd practice comply vith 
thr rubmtrativr ptovioionr of tho Patio Convontion tor tho ProtectLon of 
Indurttirl Propotty a0 rrvired rt Stockholm in 1967, and o f  tha Berne 
Convontion for tho Protrction o f  Litorary md Artirtic Workr 88 revisad at 
P ~ r i r  in 8971. Ia addition, they r b l l  c o a p l ~  with tho provlrions of th i s  
h r r  . - 

Za additioa to tho f u l l  rpplicrtioa o f  the provirioar o f  Articla I11 o f  the 
Crnmrrl 4rromant, coatrrcthg prttfoe r b t l  accord to the nrtionrlr(2) o f  
o t h w  contractin@ grttirr t r m r m n t  ao 1080 trvourablc than that mccotdad 
to artiondo with reartd t o  the protoetion o f  intellecturl property rights 
mubjrct to tho arcoptionr rlrorby protridod f o r  in, trrprctivrly, tho Paris 
Convantion rnd tho noram Convention 88 ratatrod to in Asticlo 1 above, as 
wll am in othor o+irtiaa convantioar oa intaltrcturl property rdminir trred 
rrclurfvrl~ or joint17 tho World Iatollocturl Ptoporty Orgrnlratioa. (1 ) 

2 ma t a r s  w a a t i o s r l o w  o b l l  k undetotood rr t b o ~ r  artutal or Legal 
potroar q u l i f  i d  tot grotaction uadot thc, rolavrnt intornationrl 
convantioar on intolkocturl propotty rdmlnirtrrrd artluaiva1~ or 
joint17 tba VIP0 aubjoct to tho toartvrtionr prmittrd by thoso 
c b ~ ~ v ~ l ~ t i o a ~ w  



&ticla 9 Hoot ?avourad Nation TrortolantINon-DiaerUmtion 

In rdditioa to tho full appLicatioa of &ticla I of tho Oanerrl A&rrammt, 
contractins prttlar rhatl anrurr thrt oha protection o f  &atellactual 
propart7 rishtr ir not carriad out in r oronor which vould conatituto ur 
arbitrary or uajurtifirblo dircrl.crrution batmen nationrlr of A 
contrrctirq part7 lab tho80 of mf othrr country or vbicb m u 1 6  constitute 
r dirguirod raattictiorr oo intarartloarl trrda, 

Coatractiq partial which constitute r curtomr union or fraa trrda rrer 
within tho maanin8 of Articla XXIV of the Oanarrl Agraamant my apply 
to one anothrr maraurar ralatina to tho protaction of lntaLlcctur1 
proparty right8 without eztonding them to other contract in^ partlao, Ln 
ordor to facilftato ttrdo betwoan their territoriaa. . 

&ticla ;L Right8 of Authorr 

Authorr and thair 8uccaarorr in tit18 ahall enjoy the righ-ts conferred upon 
thorn by the Parir k t  of tha Iarna Convrntion for tha Ptotaction of Literary 
and Artirtic Verkr of 24 Jul7 1971. 

For tho purpora of Article 1, computar proatam# ~hlill bo protacted ar 
litaracy uorka. 

Authorr and thair 8uccaaaotr in title rhrll, at lerrt in the care of 
ciaauwtogrrphic uorka rad cocputor proaramer, b v o  tha axcluriva 
riaht to author180 or prohibit the oantrl of orilfnrlo and copier o f  
the copyri8bt uorkr. 

In tfrcwartracar whara ruch m oxc1urivo right hra not barn ertabliahed, 
contractin8 prrtiao ahall ptovida for m oquitablr taraumrarrtion to ba 
obtained la tho rantrl of origiarlr or copier of tbair protactad w t k a  
corteopondin# to tho eeonedc v r l w  of ruch r ure. 

tor rho purpomr of paragraph8 1 and (2 ) .  *rerirrl* u a o r  tho -king 
avrilrbla, for r Ifmitad poriod of tian and for diract profit--kin8 
purporer, o f  r protactad work or copiar of w c h  r work. 

Theta a h 1 1  ba no obligation to provido for r tantol rlaht in rerpect 
o f  vorkr o f  rppliad art or rrchitrcturo. 



Ptodu~corr o f  phooogrun, rhrll oafor tho right to ruthoriro or prohibit tho 
diront or hdiroct roproductian o f  thoir phonogrrmr* Tho prwLnionr of 
articla 3 prrrgrrpho ( I ) ,  (2) and ( 3 )  rhrll apply putatin mutrndil in 
rrrpnct of thr producaro of  p b o n o ~ r ~ ~ .  

Tho protaction providrd for porfomrr r b l 1  includo tho pocribilicy o f  
provantin8 8 

(4) tha brordcroting by dtoloro sorno m d  tho cosaauniceeiom to tho 
public* o f  thmit liva porfomncor 

(b) thr f l u t h a  of their unfixad porforaarnce t and 

(c )  &a raproductioa of  r fiutioa of thoir porformsnco. 

brordcr8tiag orgrnftrtiono rhrll onjoy the right to a u t h o r i ~ ~  or p:ohib!t : 

(8) tha fixrtiea of thoir brordcrotr~ 

(b) tha rrptoductioa of firrtioomr 

(c )  tha cmaallllicrtioa to tho public* of tbair talovirion brordcrrra: and 

(d l  thr rrboordcroting By virmlora morn8 of their broadcrrrtr . 
Public C m i c r t i o n  of Ehoao8rams 

If ph~nOgt&m publirhed f o r  c o ~ ~ r c i r l  purpo#or, or 8 ropraduction o f  ruch 
r phoaoarm, is urod directtt fot brordcrrtins or for ray soarnunicrtion to 
the public*, r ringla aquitrbla romunoration ahall ba paid by tho urc t  to 
th portorarrr, or to t&a ptoducor8 of tho phonogr8m, or to both. 

& t i c l o  J Qcrptioar 

Contrrctiq prrtiar -7, in ralrtioa to tha righra confrrted by ~tticlor b ,  
3, 6, and 7 prwida fst lisitrtiono, axcoptiono m d  reoorvrtionr rr 
permittad tho Eoa~r  Coavmtioa for tha Protection o f  Oerfomrr, Ptoducrrr 
of Phoaogrraro an6 B r o r d c r m t ~  Or8ralmrtiona of 26 Ottobar 1961. 

Irrticiplnta a@f riob to cmaidar Lhr noad for 8 dofinition of tho t o m  
'~~bli~'. 



(1) Tho t a m  of protaction arrntob to producrrr of phono#ramr, perfometa 
and brordcratina orgrnirrtioar rhrll lrrt at larrt uatil the a d  of r 
poriod of 50 7arro computod from tho and of tha yorr in vhlch tho 
fizrtioa vro =do or thr parfomanco or brordcrrt took plrco. 

( 2 )  Contracting prrtiao my, h o ~ ~ v r r ,  provido f o r  a poriod of protoctioa 
o f  lor8 t h m  SO 7 a r m  providod t h t  tho poriod of protaction h c t r  a t  
l a u t  for 25 torrr and that the7 othonirm rrrume a eubatrntia,ll~ 
opuivrlmt protoctioa r&rinrt pitrtr for an equivalent period. 

Article 10 Protoctablo Subject Wttar . 
(1) Trademark protaction thrll ba grmtab. Trademrtkn m y  conrirt o f  any 

rlgnr crprbh o f  being reprorentad firrphicrlly, particularly words, 
includina peroonal namer, dorignr, lattrro, numerrls, tho rhrpa of 
good$ or of their prckrgina, pzovided that much rigno rra crprblo of 
diatfngul~hin~ tho 8oodr or arrvicrr oC on0 uadettakin~ from thoro o f  
ocher undertrkingr. 

( 2 )  Protection rhrll bo doniod in prrtfculrr to nark# which-rrr 

(1) devoid of any dirtinctivo chrrrctet, 

(ii) contrary to public order or to accepted principles of morality, 

(iii)of much r nrturo rr to docofve tho public, for inmtanco 8 8  to the 
nrturo, quality or 8oo~rrphicr1 origin of tho aoodr or rorvicet , 
and 

( i v )  in conflict with ortlior ri~htr. 

( 9 )  The t o m  *trrdopurk" ohall iacludr rorricr aurk, rnd colloctire marks. 

A trademark riaht my bo rcquirod b7 rogirttrtion or ur@. For thr 
acquitition of trrdrr~rtk r i ~ h t r  ura, contrrctfog partier -7 require 
that much urr hm rerultab in r rrputrtion of tho trademrrk. A ryotom for 
tho relictration of ttrdrmrtm rhrll ba providod. Uao of a trrdonvrk prior 
to teaiatrrtion rhrll not be r condition for ratirttrtion. Contracting 
prrtiar rre encauraard to prrticiprtr in r ryttam for tho intornrtional 
rr8irtration of 'trrdemrko. 



Rf&hto Conforrod 

- * (a) Tho proprie tor  of r rogir torod trrdomrrk fib11 hrvo oxclufiivo r i ~ h t f i  
thore in ,  Uo o b l l  ba on t i t l od  t o  proront a l l  t h i r d  p r r t i a a  not having .I 

h i o  coaront from ur i sq  in  tho courro of t r rdo  i den t i ca l  o r  r imilar  
o igar  f o e  80068 o r  r o n i c o o  vhich r r o  i d o n t i c r l  o t  r io l i l r t  ' to  thore i n  
t r r p o c t  of vbicb tho t r rd ravrk  i r  protoctod, vhoro ruch uro vould 
r r r u l t  i n  r l ik r l ihood  of coafurion. Powevor, i n  cr8e o f  tho ure of 
r o  idont ic81 ri&n f o r  i d o n t i c r l  8oode or  #ervicoo, r likelihood of 
coafuoion oh11 n o t  bo t rqukod .  

( 2 )  Orot rc t ion  f o r  ~ o g i 8 t o r a d  o r  untogirtoted trrdomrrkr rha l l  oxrond 
unbar trrd-rk law o r  othor law t o  tho use i n  tho courro of t r r d r  of 
my oign vhich i e  i don t i c r l  with,  o r  r fmi l r t  t o ,  t h r  trrdomrrk i n  
r a l r t i o n  t o  8oodr o r  r o n ~ i t o r  which r r o  nor r imi l ro  t o  those i n  
r e rpec t  of which tho t t rdrmrrk i t  protected, whore tho l r t t t r  ham a 
rmputrt ioo and whorr U 8 0  of t h a t  r ign without duo eruso t r k t s  unfair  
rdvrntrgo of o r  i a  dotrlarontrl t o  tha d i r t i n c t i v a  chr r rc tor  o r  tho 
roputo of tho trrdorurk.. 

( 3 )  Tho p r o p r i ~ t o t  of r t r r d w r k ,  uhrthor acquirad by rog i s t r r t l on  oc 
uma, @hall  bo matit lod t o  taka ac t ion  r g r i n ~ t  ray unruthorifiod use 
wblch c a a r t i t u t r o  rrr a c t  oC unfa i r  competition or parring o f f .  

Linritod O%c@pti0n8 t o  t he  arclu8fva r igh t0  conforred by r &rrdemrrlc, ruch 
8 r  f a i r  u ro  of dorc t ip t ivo  t o w ,  ar7 bo -do, prwidod t h a t  they t rke  
account of thr l o ~ i t i n u t o  fn toror tn  o f  tho propriotor of the  t r r d e m r k  an4 
of t h i r d  p r r t i o r .  

The r o # i o t r r t i o n  of r t r rdrnvrk  r b l l  br indofini toly  ronowrblr. I a i t i a l  
r o g f r t r r t i o n  o f  r t t rdoaurk , ha l l  i n  &@natal  be f o r  r tom of 1 0  years.  

(1) I f  u8e of 8 reg ia te rob  mark i r  requirodl t o  maintain t r r d m r k  r i gh t# ,  
t ho  r o a i r t r a t i b a  may k tancablab o r  protect ion my be denied only 
r f t o r  arr uaintor tupteb patfob o f  rt  l a r o t  f i r e  roar8 of non-uro, 
un lor r  l o g f t 4 m t a  tea roar  f o r  am-uoo rzirt. Uro of tho t r r d a r ~ r r k  by 
rnotbor  pot008 r i t b  t he  cmrmt ob t h ~  tflht holdor @ha l l  be 
roco$nl@ed r e  ura o t  tha  trrdomzk f o r  tho puzporo of m i n t r i n i n g  the  
r o g i r t r r t i o n .  

( 2 )  L e s i r l r t a  rorroaa fog 808-we a h 1 1  i n c h d o  non-uor duo t o  
circunrtrncar r r f r i n g  indopendont l~  of tho w i l l  of tho propr ie tor  of 
r t r rdrmrrk '  (much rr matt r o r t r i c t i o n r  o r  o ther  govom~arnt 
roau l r t i on r  oa ptoductr protoctob by t he  trrdoaurk) which constitute 
rn o b r t r c t e  t o  the uoo of tho t r r d a r k .  



Othrt Rrquirrmrnta 

Tho urm of r trrdr~vrk rhrll not ba wjurtifirblt ancumbrrrd b7 rpmcirl 
requirrmentr, much ra uaa with rnothor trrdrmrrk or r raquirmmont which 
rrducra the function of r trldrnrrrk ra ra indicrtion of scutco. 

Compulrot~ licrnrina of trrdrmrrkm rhrll not be prrmittod, 

Trademrrkr -7 ba trrnafatrmd vith or vithout tha trrnufar of tha 
undortrlting to uhich that balong, 

& t i c l a  It Protmctad hdicrtionr 

Geographical indlcrtionr are, for tho purpora of thir r8r@rment, those 
vhich draignrtr r product rr originating from r country, region or locrlity 
whrrr 8 givrn qualitt, rrputrtfon or othrr charrcterirtic of the product i a  
rttributrbla to ita googtrphicrl origin, including natural and h w n  

CI factora. 

1 Gmogrrphicrl indicrtioa8 aha11 ba protrctrd rarfnrt an7 urm vhich 
conrtituter ra act o f  unfair competition, includin~ urr vhich l a  
autoptibta to Jalrrd tha public rr to tho true origin of the 
product. 3h.11 notably ba canaidorad to conrtituta much urr 8 

- any direct or Inbitact urr i n  trrda la tarpact of products not 
cornin8 from tba plrca iadicrtab or avoked by the pogrrphierl 
indlcrtioa in quactlonfi 

- an7 ututprtion, lmitrtion or avocrtion, a w n  wharr the ttur 
ori8in of the product ir indicrtad or the rppellrtioa or 
darl8nation im urrd la trrnrlrtion or rccomprnird by exprersionr I 

l ~ ~ h  88 'Mdm ' ~ J W ' ,  '8fyl@', 'UtltiOnm Or thm Uk@l 

- tha uro of may u r n r  in tho d08$gfUti0n or prarontrtion of tho 
product likely to augaaat r link batwon tha product and my 
8ao8rrphicrL a r m  othrr than tha trur plate oi or$@. 

(2) Yhera rpproprirta, protection ahouid ba rccordod to rpprllrtfonr of 
origin, in  particular for productr o f  tha vlna, to tha ertant that it 
ia rccosdad in tho country of origin. 



1 Ap~roptirte mrruror rhrll 80 trkrn undor nrtienrl lrv for interorted 
prrtfer to prevent 8 #rogrrphicrl hdicrtioa from develop in^ into r 
dorianrtioa of aoaoric charrctor rr 8 reoult of  the uro in trade for 
product8 from 8 diffrrrat otigin, it baing uadetatood tlut 
rpprllrtiorrr of ori8in tot ptoductr of tho vine @hall not bo 
murcoptAblo to develop into aonrric berignrtiona, 

Tho rogirtrrtion of r t r r d m r k  which contrhn or conriata of r 
~oogtaphicrl or othor ladicrtion donaminrtfny or ruagerting r country, 
roaioa or locrlit~ with roopoct to goodo not havin6 thir ori~in ahrll 
bo rmfured or invrlidrtod. W ~ t l o m l  lrua rhll provido tho 
pormibilfty fsr interorted partior to opporo the ure o f  8uch a 
trademark, 

In order to frcilltrto tho protaction' of &rographical indkrtlonn 
includina appollrtionr of  oriain, an intornatiorral~re~irt~r for 
ptotectrd fndicrtionr r b l l  bo ortablirhed. In appropriate c a w s  the 
uro of documonto cortif7fng tho riaht to ure tho rolovant geographical 
indicotioa mhould bo providod for. 

(1) Indurtrirl dorignr and aobrlr uhich rro original or novel shall be 
protected ia confodty with tho rolovmt provi$ionr of the Paris 
Convention, Thry n 7  rlro bo protoctod undor copyright law, 

2 'Tho protoction conforrod r h l l  p o d t  tho proprietor to prevent at 
lorat tho aaraufrcturo, tho arlo, or tho irpportrtioa for c m o r c i r l  
putporer, o i  ra sbjoct which i8 tho rubjrat aretar of  the model or 
6 0 8 1 ~  ti&hte 

( 1  Tho tora ot  ptotectioa .rde m i l r b l a  ohall be at larrt 10 yeare. 
vhare p t o t ~ c t i ~ a  la oubject to rogi#trrt&on, tho contractin6 
partimr r h l l  provida for an lnltlrl r a m  of grotoctlon o f  rt lvrat 
3 yorr8, with r poaribility o i  r m m l  for at lerrt another period 
of 5 yorro* 

(1) Patoat, @ball bm grrcrtod for ray iavontionr, wbothor productr or 
procrrs08~ rhich rrr ru8ceptiblo of indurtri.1 rpplication, v N c h  
rra nau and which in+oln ra laventiro atop. 



( 2 )  Coatractfng p r r t i r a  3u7 rxcludo from pa t rn t rb i l i t y t  

- inventions, th8 publ ic r t ioa  o r  o rp lo i t r t i on  o f  which w u l d  br 
contrary t o  'ordro publica o r  w r a l i t y r  

- p lan t  o r  a n h a 1  r r r i o t i o 8  o r  r a a o n t i r l l ~  biological  proerrma 
f o r  tho ptoductioa of plant8 o r  animal#; t h i a  dora not  apply t o  
d t t 0 b i 0 1 0 # l ~ A l  prOCO#888 Or tho pt0ductfi t h r r ro t .  

( 3 )  Contracting p a r t i e r  aha l l  providr f o r  tho protect ion of plant  
v a r i e t i r r  by patontr  and/or by ra of i@et ivo  uui generia o~a tem.  

(4) Patent8 8hr lP  bo r v a i l r b l a  recording t o  the  f i r t t - t o 4  i l e  pr inciple .  

f i r t i c l a  24 Eightr  Confrrrrd . 
A p a t r n t  r h r l l  confer on the  prapr i r to r  a t  l r a r t  the  follow in^ 
rxc lu r ive  r igh t8 ,  Tho propr i r to r  ah811 br en t i t l 8d  t o  prevent t h i r d  
p r r t l o a  no t  havia8 h i #  consent ftom making. o f fo r in s ,  putt ing on the 
nurlcet o r  uaing a product vhich i 8  tho aubjrc t  nu t to r  of the  patent,  
o r  importin6 or atocking tho product f o r  thoao purpoarr. I n  tha caoo 
of A patentab procrsa,  tho patont conform on f t a  prepr iotor  the r i g h t  
t o  p r rvrn t  othara not  having him coarent from w i n g  t h a t  procors and 
from of for in# ,  put t ing on tho market, uaing, o t  importing or  atocking 
fo r  there  purport8 the product obtrinod d i r e c t l y  by that n process. 

Limftrd oxcaption8 t o  th8 oxcluafvr r ight8 conferred by a prtont my 
br mrdo fog c r r t r i n  a c t a ,  ruch 88 r i a h t r  bared on p r io r  use. r c t r  done 
p r i v r t e l 7  and f o r  non-coumrrcirl purpocoa and r c t r  done f o r  
rxper imrntr l  purpoara, providob t h a t  tha7 take recount of tho 
l r g i t i m r t e  i n t r r o a t a  of tho propriotor of the  pa t rn t  and of t h i rd  
pa r t i r8 .  

A patent  my no t  ba rovokrd on ~ r o u a d 8  of non-workfna. 

If th8 t u b f r e t - m t t o r  of 6 paomt i 8  r ptocoaa f o r  obtaining a nov 
product, tho r a m  product when ptoducob m y  othor par t7  r b l l ,  18 
rh r  rbronco o f  proof t o  tho  c o a t r a q c  be d e w d  t o  have born obtained 
by ch, prteatod procarr. In thr r d d u c t i a  of proof t o  tho contrary,  
tba l e g i t U t 8  i n t e r a r t 8  o t  tho dofondant i n  protect iag hfa 
mnuf r c  t u r i w  mb bwinram aocrcta a h r l l  be t rkaa  i n t o  account. 

tho  t a r n  of protmctioa a860 r v a i l r b l a  #lull br a t  loa8t  20 year t  from tho 
date  of f i l i n a  of tho appl ic r t ion .  Conrrrctin& p r r t i oa  rro rncouraged to 
axtend tho t o m  of p r t t n t  pco tmct io~ ,  i n  rppropt i r to  craoa, t o  comptnartr 
f o r  delaya crurod by r rgu l r t o r7  approval procorooa. 



Vhoro the  law of r c o r r t r r c t a  p r r t y  r l l w r  fo r  tho g r r n t  of compul~ory 
l i conca t ,  ruch l i c m c r t  a h 1 1  not  bo a r m t a b  i n  r mnnor  vhich d i s t o r t #  
t r rdo ,  rad tha  following proviriono t h r l l  br  rurpoctod I 

(1) Colnpultoq l i ceacor  rh.11 bo non-oxclurivr and non-rrsignablo except 
w i t h  t h r  p a r t  04 tho o a t r r p r i r r  or &oodvill which exploitn rush 
l i c a a c o  . 

(2)  Tho7 #hall p t w i d o  t o r  tho p m n t  o t  ra rqu i t rb l e  trmunrrrt ion t o  the  
r i s h t  holdor cottrrpondiafi t o  tho oconomfc vr luo of the  l i c rnco .  

( gxcopt i n  t h e  ca t0  o f  u u i f o t t  a r t i o ~ l  emorgoncy, r compultory 
l i c anco  m y  only br  i r ruod r f t w  un rucco r r tu~  affortm mado b7 the 
app l i can t  i n  &la@ with no-1 c o m e r c ~ r l  p r r c t f ce t  t o  negot ia te  B 
r o l u o t r r 7  Z$craco with tho t i u h t  holder. 

(4 )  Compulaorry l iconcor ma? not ba i r ruod fo r  non-workin6 or  inaufficiency 
o f  wrkia# on tho t e r r i t o r y  of tho $ranting ru tho t l t y  i f  the r i gh t  
boldor  can rhou that tho l r c k  o t  inrutf ic ioncy of l oca l  working i n  
j u t t i f i r d  by tho oxirtoaco of toga l ,  t r chn ic r l  or c a m e r c t r l  reasons. 

( 5 )  t r c h  c r r o  involving tho poroiblo g r rn t  of r coopultory l icence shr:l 
k conridored on $to k r d i v i d w l  meti t r .  

.I 

( 6 )  C m p u l m o ~  l k m e r m  r h r l l  no t  concrm how-hw r e l r t od  t o  tho 
r p p l o i t a t i o a  of tba invmt ion .  

( 7 )  &? c ~ u l ~ o ~ ~  l i coac r  r h l l  ba rorokod r h r a  the  c i r c w n t r n c r s  uh1c)t 
l o b  t o  i t r  g r m t a  Cab80 t o  o d r t  rod r r o  u a l i k r l r  t o  recur ,  t r k l n a  
Lato rcceurrt t ho  1ogit iPUte i n t o r o t t r  of tho r i g h t  holder and of tho 
Uconcoo, Tho caatinuod o d r t e n c r  of t ha t0  circunrrtrncon r h r l l  be 
r rv ieuob  u p a  roqurot o f  the patent  holder. 

8 Ul dacimianr carrtorniag coapulrory liconcos r h r l l  ba nubject t o  
judici.1 roviow. 

Cootgrct iag pbttiom mh1l;aub)ect t o  tho t o l l a u i q  p r w i a i o n r ,  in t h o i r  
domottic lav and p r r c t i co  carp ly  with tho r u b o t m t i r e  provf aionr of tho 
t r a c t 7  08 L D t a l l o e t ~ l  Proport7 LO I o m p c t  o f  Iatogratod Cl rcu i ta  o f  Hly 26 
1909: 



In contractin8 partioo roquirin8 ra6istration a8 a condition for 
protoction, topo#raphiar rhrll br protoctod for r t o m  of no lror 
thra 10 7arrr from thr data of filing an rpplicrtion for 
rr~irtration or: o f  tho iirrt conmarcirl orploitbtion vhorrvor in 
the world it occurr, which ovor ir the oarliet, orcrpt that i f  
noithor of tho rbovr avant8 occurr within 1s y a w 8  of the firrt 
fixation or oncodfag ehora r b l l  ao longat be my obligation to 
provida ptotrctioa. 

In contrrctinl partiar not raquirin) ta~iotrrtion ar r condition 
for protoction, aogogrrphiar rball bo protactad for r term of no 
lerr thrn 10 jarra from tho d ~ t a  ot tha firrt copmercirl 
oxploitrtioo uherovar ia tho world i t  occurr, rrcopt that i f  r 
topogrrphy ia not ao oxploitad within r poriod of 1s years of the 
Pi roc fixation or encoding, thoro o h 1 1  no longrr be any 
obligation to ptovidr protactioa. 

( 2 )  The act of importing, sailing or othanrios comoccibll~ distributing r 
product incorporating m infringing topography r b l l  not ierolf ba an 
infringamont if the poroon pclrformfng tho act in quortion did not k n w  
and had no r a r r o ~ b l a  groundo for brliaving that the product vra 
infrinaing at thr tfmr ha acquirad it, Hovovat, for ruch act8 
cornittad aftat that perron corn08 into knwlodge or h u  rarsenrbls 
8roundo for ballof that the product incorporatar an infrfngin) 
topography, ha $hall ba liable to pay an aquitablr tonunarbtion to the 
rightholdar. 

3 Nan-voluntary liconcor o h 1 1  not ba grratad for purporor or on t a m 8  
which could rorult in r distortion of intemrtionrl trado, 

In the couroo of onrurin8 offactiw protoction agafnrt unfair competition 
r r  provided tor in Atticlo 1Obir of the ?aria Convention - 
(a) contractin8 partiar ohrll prwido ia  tholt dourtic law m d  practice 

the Iagal m m r  f o r  natural md 1a8rl porrena to ptavmt infomation 
within their: control from bola# birclored to, required by or urrd by 
othara without their eonrant in r m m o r  contra- to honest 
coanmrcirl ptrcticO8, iarofrr 88 the follarixq condition8 are 
rrtfrfiad r 

(1) rucb 'iaforoutioa ir rrcrot in tha r m r o  thrt it ir not, 8s r body 
or la tho precire confi~urrtioa and aorombl~ ot itr componont~, 
#enorall7 Imm or oar117 8ccorrlblot 



(b) Contractfa) p a r t i o r ,  rhoa r a q u i r i q  t he  publfcrtfon or  mubolltrion of 
t a r t  o r  o ther  d r t r ,  t he  a r i&in r t i on  of which involvrr  a conriderrble 
a f f o r t ,  r h a l l  p ro tec t  rucb oIfor t8  r l r i n r t  unfa i r  r xp lo i t r t i on  by 
comprtl totr .  tho  protact ion r h r l l  lrmt f o r  r termonable time 
c o ~ n r u r a t o  vltb rucb e f f o r t r ,  tho nr turo of the d r t r  required, the 
mxpmditure involvod in t h e i r  preprrr t ion m d  r h r l l  take recount of 
tho r v r i l a b i l i t y  of other  fomm of protection.  

Typor of ?tocadurar and Ramobfer 

Contractin8 p r r t i o r  mbll pro tec t  a l l  i n t e l l o c t u r l  proporty r i a h t s  coveted 
i n  t h i r  annex by mano of c i v i l  lrv, crinrinrl law or admini r t r r t iv r  l a w  o r  
r c o a p b i ~ t i o n  thotoot .  I n  conformity vith the  provimionr belov, the? #ha:: 
provido of foc t ivo  ptocodutoo, in ta rna l ly  and a t  tho bordrr, t o  protrc  t 
t ho re  i n t o l l o c t w l  proprr ty  r l a h t r  r 6 r i u r t  any a c t  o f  i n f r i npmen t ,  
l ac lub in)  of foc t ivo  tonodlor t o  atop or  provont inf  rfn8omtntm and vhi ch 
c o n r t i t u t r  ra a f f r c t i v r  d r t a r r e n t  t o  fu r ther  infriagomanrs. There 
ptocedutor oh11 be applied in rucb r ~ u n n o r  rm t o  rvoid the e r e r t i o a  of 
obmtaclor t o  Ioai t i rar to  t rado and provido f o r  8rfo8urrbr r a r i n c t  t h e i r  
r b u r r  . 

Proeedurro coocornin8 t h e  mforcomont of i a t e l l o c t u r l  property r i a h t r  ahal l  
bo frir and oqu iub l8 .  Tho7 rb11 not bo unneeorrrri ly eomplicrted, cos t ly  
o r  tlmo conouain#, nor o h 1 1  tho7 bo ~ u b j o c t  t o  unmrmonablo t h o - l i m i t 8  or 
w m r r r n t m d  de layre  

boe i r ioao  on tho  writ8 of r a r e  oh r l f ,  rr r general r u l e ,  be i n  v t i t i n g  
and to r roarde  Tho7 rhrll  ba m d o  lrnorn a t  l r r r t  t o  tho p r r t i e ~  t o  the  
d i r p r t e   atb bout uaduo dola?. 

? for1  r d o i z t i r t m t i r o  drcirioera cw th8 rarr i t r  of r care  concernin8 tho 
p r o t r c t i m  of oa f a t e l l o c t r u l  proport7 r i a b t  r b l l  k aubjoct t o  tho r i 6h t  
of rppo r l  ia r court o i  law.  



a Pair and Xquitrblr Procoduroa 

Contrrctfnfi partior r h l l  a r h  rvrilrblo to rilht holdare civil jvdic i8 , l  
procodurr~ conc@ntiog tho raforcrmrnt of an7 intollocturl proprrty right 
covorod thio Aaarx. Dafrndmtr rhrll b v r  tho right to writton notice 
which ia timely rad coatrfno oufficiaat detail, includina tho brain of the 
claim. Prrtira ahall br rllowrd to bo toprormtrd indrpendrnt counrel, 
and procrdurrr o b l l  not fnporr ovrtlv burdoa8omo rrquiremrntr concerning 
poroonrl rpporrmcra. AT1 prrtirr to ruch procrduroo o b l l  bo duly 
entitled to rubotrntirtr their clrho rub to prarmt thr rvidrnce, 
including, for rmmplr, rrprrt trotiaon7 m d  toat drtr, tolrvrat for the 
rrtrblirhrnt of tho fact8 ~ n d  tho detodnrtion of tbr validity and 
infrinyomont of tho iatellrcturl property right. concornod, ro vell rs to 
ararcirr their riabto of drfrace. Tho procodura o h 1 1  provide r mean8 to 
identify and protrct confidontirl intornutioa. Drcirionr ohrll only ba 
brrod on ~ u c h  rvidonco in rorpoct of which prrtirr w r r  offorod tho 
opportunit7 to bo heardI 

brtfcle 6 tvfdonco of Proof 

Whore r prrty hro pratrntad r cohrrrnt care and hro identified an i t e m  of 
avideacr rolovrnt to tho rubttrntirtlon o f  itr claim and which lie, in the 
control of tho opporing prrty, tho court may ordrr thrt thia rvidanca be 
produced by thr opporin8 prrt7, rubjrct to conditions vhicb anrurr the 
protoction of confideatiol lnfornutioa. 

Articlo Infuactionr 

The judicial ruthoritfro ahall bo ruthoriard, upon roqueet, and 
irteaprctivr of uhrthrr the drfrndrnt hbo rctod wtth intrnt or negligence, 
to irrur rn ordor thrt tho iafrin~omont br trfrainrd froar or dfrcontinued. 

Vherr rn intollrcturt proparty tiaht ha8 boon found to be infrlngrd, the 
right holder ern raqurrt thrt tho intrinaing aoodr, am wrll rr uutorirln 
and implomonto prodorainrntly uaod fa thoit ctorrion, bo, vithout 
componrrtioa of ral rott, forfritmd, rad 4ratroyrd or di8porrb o f  outsido 
the chrnnela of comarco fa ouch r u a n o r  a0 to m A n W r r  my harm cauod to 
him. Such e roquort o h 1 1  only be trratod uhoro ouch meaouroo rro not out 
o f  proportion to rho hgortaace ol thr l o f r i ~ o m n t  in quootloa, for 
axrmplr , in caoro oP dolibogrta ra4 ilr#rrnt iaf rhsonuntr . Thr dlrpoorl 
of tho iafrfnglag goodo outatdo tho charnolo OR caaPurcl mhll not includa 
thoit arle, Othor tbrn i n  mxcaptioarl era88 the rhple romovrl of the 
trrdo ovrko r f f l d  uithout ruthotloatioa rbrll not br ordrrrd. 

Article 9 brnvarr 

Tho ri@ht holdot ohrll be ontitlod to obrria from tho infringer rdrqurra 
' 

conponrrtion of tho fnjury hr hra ruffrrrd bocrurr of r drlibarrtr or 
nogligont inf r i n g w n t  of hi0 intollocturl proparty right, and to recover 



thm c o r t r ,  inclubin$ r t t o r n q  foe,, roroonably facurrod i n  tho procrodingw, 
br appropria te  a a m r  racwor) of profi t .  u y  bm arra tod o w n  vhoro thm 
iafriqmr h.0 not r c tod  l a t a r r t i o n r l l ~  o r  a081i#@ntl7~. 

Onloro t h i s  w u l d  bo out of  proportion t o  tho h p o r t r n c r  o f  tho 
~nft fngomont ,  t ha  i n i t i n&@? my ba ordorod b7 r court  t o  inform tho r i gh t  
holdor, of tha  i d o n t i t y  of t h i rd  porsonr involvod i n  t h r  production and 
d i r t r i b u t i o n  of t h e  irr tr ingin8 $oodr or 80mice8,  rnd t ho i r  channolr o f  
d i r t r i b u t i o n .  

&tic10 1 A  lad- i f icr t ioa  of tha Dofondmt 

Par t i08  wrongfully. onjoinod or rootrrinod by m7 moatureo t rk rn  for  tho 
purpoao of mdorcina i a t o l L o c t u 1  proportf r i a b t r  o h r l l  bo r n t i t l o b  to  
chim rdmqurte campoarrtion o t  tbo i n ju ry  rufforad bocruro clf r n  aburw o f  
anforcamoat procoduroo a d  t o  tocovor tho c o r t r  , includina attorney f rea  , 
r r r o o a r b l ~  i a c u s r d  i n  tho procaodingo. Contracting pr r t ioa  ma7 provlde 
f o r  tho p o r a i b i l i t 7  that throe pa r t i e r  ma7 i n  rpproprirtm caoos claim 
componartioa from t h e  ru tbor i t i eo .  T h y  oh11 provido fo r  tuch potrib!ltty 
Ln tho crar of rdmlnirtrr tfvm ox o f f i c i o  action.. 

Vhon con t r r c t i aa  pa r t i o r  p rwido  f o r  rdmfaiotrr t ivo  proc~duror  concerning 
tho onforcommt of i n t m l l o c t u l  property r iaher ,  theno proceduroa r h r l l  
conform to  pr inciplo8 rquivalent  t o  thoto rppliod t o  judicia l  procedutrc. 

( 1  C ~ l l t ~ r ~ t i f q  p a t t i @ @  @&li p r w i b e  f o e  judicia l  procoduroo f o r  thm 
adoption, lrpoa raquort  by r r i a h t  holdot, of  prompt and of fac t ive  
p t o r M o a r t  w r r u o o  

(1) t o  pravont ra iairh80mOut of any i n t o l l o c t u r l  property t i g h t  
' from occut t ia(  or bola8 eontimod, md f a  par t icu la r  t o  prevent 

tho aooda itom antoria$ coamatcirl chrrurolo, lncludina t h e i r  
k p o r t a t i o r r  and orportrQioa,  mb 

Mar8 rpp top r i r t a ,  p r w i a l a a r l  mr@ure@ my ba adopted i n r u d i t r  r l t e r a  
part@, lo pt t icu l r r  rboro m y  dolay i o  l i t u l y  t o  cruso i r t r p r r r b l o  
harm t o  the riat  boldat ,  or dbate thore  i a  8 6omonrtrrble r i t k  of 
w i d e a c e  bdag daotmya& 



Tho r p p l i t r n t  r b l i  bo roquirod t o  p rwido  my r r r r o n r b l ~  rv r f l rb lo  
avidrnco r o  a0 t o  p o t s i t  tho oourt t o  o r t r b l i e h  v i t h  r r u f f i c i r n t  
d rg r r e  o t  c o r t r f a t r  thnt ha f a  tho r i a h t  hold#? and t h r t  h i r  r igh t  f 0 
baing infrin#od o r  tht ouch &nfriaaornrnt i r  Umfaant, m d  t o  prwldo  
r r acu r i t y  o r  aqu ivr laa t  r r ru r rncr  ru f f i c ioa t  t o  p t o t r c t  tha dofondant 
an4 t o  provoat rburo, 

Whrrr p t o r i t i o n r l  u r r u r r r  hrvo boon rdoptrd i a r u d i t r  r l t o r r  prrtm, 
tho parcior a f f rc tod  r h l l  bo a ivrn  not ice ,  a t  tho l r t a r t  imedir toL7 
r f t r r  tho orecution of  tho I ~ O ~ O U ~ O O ~  A r e v i m  fncludin# r n  o r a l  
h r r r i n a ,  r h r l l  taka plrcm upom roqurat of tho Qafrndrnt with r viaw t o  
docidin#, wftbh r rrarorublo period r f t r r  tho a o t i f i c r t i o n  of tho 
mrrrurar,  whothug theor a r r ruror  a h 1 1  be aodi t iod,  rovokod o r  
c o l r t f m ~ d ,  

Vhrre p r w i r i o a r t  . raruroa according t o  parr l r rph (r)  (i) r r a  t o  bo 
c r r r i od  out by curtoapr ru tho r i t l o t ,  tho appl icant  may ba required t o  
mupply an7 other  iaformtAoa orc r r r rcy  f o r  tho idont i f fca t ion  of t he  
good, concornrd. 

Without prr judico t o  p r r q r r p h  ( c ) ,  provfrfonrl  morautrr t aken  on the 
b r t h  oZ porrarrph ( a )  r h r l l ,  upon raqur r t  by tho dr f rndrn t ,  br  
rovokad or othorwiro car80 t o  hrvr o f f r c t .  there ptocardinge leading 
t o  r d rc i r i on  on tho marita of tho c r ro  arm not i n i t i r t r d  within r 
ror tonablr  poriod noe rxcroding on0 month r f t r r  tha no t i f f c r t i on  of 
rho provir ioaal  morrurrr, ~ 1 0 8 0  d o t r d n r d  o t h e n h  by tho c o u t t .  

Whorr t h r  provf8fonrt Pu8rurar 8ra rovokd  of w)rorr they I rpro  due to  
m y  a c t  o r  oadrrion tha  appl icant ,  o r  crhorr it i r  r u b r r q u m n t ~ ~  
found t h r t  thoro brr boo8 no iaftingomont o t  t h t o r t  o f  inftingemont of 
an i n t a l l a c t u a l  proport7 r i a h t ,  tho drfondrut r b11  br r n t i t l o d  t o  
c l r fm frasl tho appl icant  r d r q w t r  comprn~rtfon of m y  in jury  crurod by 
tho80 Q O I 8 U f O $ *  

Coatrrc t ing pa r t i o r  -7 providm f o r  ptovf8ionrZ rdar inis t r r t ive  
procrdutrr .  A r t i c l e  1 2  r b l l  apply accordingly. 

-10 14 $urpoasim o f  Ilolerra Q C u r t m  Author&tio@ 

Without prafu4ico to Article 20 klou, contract in(  p r r t h r  a h r l l ,  in 
c o n f o d t y  v i t h  the p r w i r i o n r  r a t  out bo lw ,  a r t r b l i r h  proceduror 
rc tord iag  t o  which r t i g h t  bolder,  mho h r  va l id  aroundr f o r  ruapoctins; 

o m m m m o o m ~ o o o o ~ o m ~ o o  

( 3 )  ?or r u m b r r  o f  r curtom0 Woa o r  o f  r f f r a  t r rdo  rror, t he  tom 
g b o r d o r ~  i r  uadrrrtood t o  apply t o  t b o i r  bordor to  coun t r i r r  o r  rrrrr 
vhich @ r e  no t  per t  o f  tho c u r t m r  union o r  from t r rdo  r r a r ,  rnb tho 
torar * t o r f i t o r y m  i 8  undorrtoob r r  tho curtomr tmrr i tory of tho union . 
Or a f a r .  



tbt the i a p o r t r t i a n  of toodr r h i c b  in t r inao  an i n t a l l ac tua l  proparty 
r i l h t  may take plrca  u y  lodao an  appl icat ion i n  vritLn8 v i t h  tho competent 
a u t h o r i t i r a  f o r  tho rurprntion t he  c u t t m a  au tho r i t i r r  of tho r a l e r r e  
i n t o  f rea c l r c u l r t i o a  of ouch #aodr . 
Cowrrc t fn#  pa r t i aa  u y  p r w i d a  l o r  corrorpondlng procadurrs concernin; chr 
r u ~ p o n r i o n  by tha  c u a t m t  r u t h o t f t i r r  of tho r a l r a m  of ruch toods da8tinod 
Cot o t p o r t r t i o n  from their t a r r i t o q .  

Tho r p p l i c a t f o a  rrnQat & t i c l o  1 4  muat cootria p r h  f r c h  mvidoncr of tho 
r l l r g r d  in f t in#aaant  r ad  or idrace thrt tha  rpp l fc rn t  i r  tho r i a h t  ho)lder. 
It murt c o a t r f a  811 pOttin@nb infomat ion  hrwn or  r o r r o n r b l ~  ava i l rb le  t o  
tha appl ican t  t o  aarbla  tha coorpotant ruthoricy t o  a c t  i n  knwledgr o f  the 
frctm t s  hand, m d  a au f f i c i an t l7  dotai lad da te r ip t ion  of tha loads t o  nuke 
thorn roadf ly  racognlaablo by tba cuntomr ru thor i t fo r .  It muat #pacify the 
l r n g t h  of p r r iod  f o r  rhleb t he  cuatomo r u t h o t i t i a r  ara  raquactod t o  trko 
act ion.  Tho rpp l f c rn t  or7 a l ao  be required t o  rupply my a tho t  inforamtion 
oacanrrry t o r  tho i dan t f f i ca t i on  o f  tha 8oodr concornad. The cornpotent 
au tho t f t i ao  a l u l l  &ago= tho rppUcrn t  within 8 rmto tub l e  period whether 
thay b r a  rccoptad t he  rpp l i c r t l oa  rnd the pariod f o r  which it w i l l  r w t n  
i a  forco.  

Contractin8 p a r t i o r  mbll aook to  avoid bordar onforcamrnt procrdutos being 
aburod by u r n 8  of ua ju r t i f i od  os f r ivolaua rpp l ic r t iona .  For t h i  s purpoao 
tho7 may roqui re  r r f a h t  holdar, who h.8 lodged m appl icat ion according t o  
Ilrticla 14 ,  t o  provide 8 m c u r i t y  or r q u i v r h t  8 8  aurrnca. Such recur i t ius  
o r  equ iv r t aa t  orrurrnbao ahal l  not untabro~llbly do ta t  rocour80 t o  theme 
procoduror. 

?ha lmportar r b  tho rpgl icrr r t  # b a l l  k promptat no t i f t ad  of tho runparaion 
o f  tha t o h r a o  o t  goodm rccordia# t o  Artitla 14 abova. If,  within two 
wok0 r f t o r  t h e  a p p l i c m t  bar born rarvod with 8 not ice  of t he  no t i f i ca t i on  
of tho  ruapenaion rba c u r t m r  rutbor i t$or  b r ra  nor km intornred t h r t  the  

. m t t a r  baa bran ra ta r rod  t o  tho author i ty  c ~ ~ ~ p a t m t  t o  t rko  r daciaion on 
tha  a a t i t o  o t  tba care ,  o r  that, t h e  duly oapouorcad au thor i ty  hrc t r kaa  
p r o r i a i o a r l  wraareo, the aoodo gh.11 88 ro l r r r ad ,  p rwidad  thrt a l l  othar 
condi t i anr  fa?  k p o r u t f o a  o t  oxportrtiaa b r a  b a a  earp l iad  with. I n  
axcapt ioar1 c r aa r ,  t$r rbora t i r w m l h i t  m y  k axtoadad by rao thar  tw 
W @ ~ D  0 

& t i c l ~  1C Wdfiartioa of  tho m o s t a r  rud ob tho m o c  of  t he  good# 

Tho irpporta? and t& # n o t  of tb0 g o d o  a h a l l  k ont&clod t o  claim fram the 
appl ican t  rd rqur to  capon#r.tiorr $or rnv h j u r y  caurod t o  t h m  thtau&h 'the 
n o r y f u l  do toa t ioa  of aoodr or t h o u g h  the d a t m t i m  o t  aoodr rr loaned 
p u o w a t  to  Article 17 rbon, 

* 



&&&J$ Right of Iaformtioa and tnrpection 

Without ptejudico t o  tha protoctioa of couf idrutirl laf o w t i o n ,  the 
conpatant ruthorit7 r b l l  bo ampoworad to livo tho riyht holdar rufficient 
opportunity to iOapoct an7 product drtrinad tho cuatoma ruthoritioo in 
ordor to oubatmtirtr Ida clriar. Walaaa thfa would bo contrary to 
provirioar o f  domartic law, tho curtoma ruthotitior a b l l  iaform the right 
holdar, upon raquaat, of the a m a r  and rddroaaaa o f  tho contignor, 
importer, corrri&noa mad of  tho qurntitr of tha aoodr in quertion. 

Mticle 20 Irc officio Actfen 

Contrrctiq prrtior may requirr curtomr ruthoritieo to act upon thrlr oun 
initirtiva and to autpond tho rolorro of aoodr in rorpect of which they 
have rsquirrd r rufficiont daaraa of cartriaty t h e  ra intrllecturl 
proport7 right ia brin8 intrialad. a 

In thio care, tho curtorar ruthoritieo may 80 any tima rook from the right 
huldor any information that my ratlrt them to oxercire t h a w  povarr, 

Tha importor rnd tho rilht holdar r h l l  ba prompt17 notified of the 
auapanoion. Uhrra tha importar hrr lodged m rpporl rgrfnat the ourpenrion 
with tha cuatomr rutboritiea, tbr tutpanaion rhrll be rubject to tho 
conditfona, mutrtia mutradir, aot out in Articlr 17 rbovo, 

With regard to tho fspotter*r riahtr to clria cmponortion: thr provistonr 
of Articla 18 ohbll apply, mutrtir mutrudir* 

Vfthout ptejudico to tho other riahto of action open to tho right holder, 
and tubjoct to tho tight of the dofendrnt to l o d p  an rppecl to the 
judicial ruthoritioa, thm comp@tont ruthoritiar rhrll provide for tha 
forfafturo, doatruction or diapoarl of tha lnfrin#in~ goodo fo rccordrace 
with tha priaeiplar rot out in Article 8 above. Othar than in erceptionrl 
eircumatmcoa tho ruthotitier a h 1 1  not r U o w  tha rr-atportrtion o f  tho 
infringiag loodo in m unrltarad rtrto or tubjoct thra to 8 diffatmnt 
curtorno procodwo. 

C1oatrrctfng pttioa 887 oxcludo tho rpplication of thr rbovo proviriona to 
rmrll qurntltira of aooda of r aoa-coomarcia1 nrtuto conerinod in 
trrvollorr8 parroar1 luggraa or a m t  ia a m 1 1  conaig~ontc. 



A r t i c l o  2% 

Contracting p r r t i r o  r h l l  provida f o r  c r i P i n r l  proco8urar and p r n r l t i r a  t o  
bo rpp l i ed  i n  c r roa  of w i l fu l  i n f t i n p m t a  of trrdrmrrkr and copyright on 
r commrc i r l  ac r lo .  luch ramodiar ah811 includo impriaorrment and monetary 
f ino8  r u f f f c i o a t  t o  provida an a i foc t lvo  d r t r r r r n t  and i n  appropriate cacer 
tho r ~ i r u r a ,  f o r fo l t u ro  and d r r t r u c t i o a  o l  tho i n f r f a ~ f n 8  goodr and of 
drvicoa urod i n  t ho  c m 8 8 i o n  of tho offonco. Contrrct ina p r r t i oa  mar 
provlda f o r  crlaiarl  procrduter rad p rnn l t i r 8  t o  be rppliod i n  cares  o f  
io f r in / rnont  o f  r ay  othor i n t e l l o c t u l  propotty r i&h t ,  i a  p r r t i c u l a r  where 
i t  I 8  c d t t o d  v i l f u t l ~  and on r comwrc i r l  mcrle. 

Vhoro tho  r c q u i t i t i o a  o f  an i n t r l l o c t u r l  groprrty r i gh t  covered by c h i 8  
h n a r  i o  8ubjoct  t o  tho i n t r l l o c t u r l  property r igh t  being scanted cr 
r r s i a t o r r d ,  coa t r r c t i ng  p a t t i o r  t h r l l  provide f o r  procrdurrr which permit, 
rub joc t  t o  tho  r u b r t m t i v o  condition8 €or acqui t ins  tho i n t e l l e c t u a l  
propor t7  r i a h t  boina f u l f i l l e d e  tho g r m t l a g  o r  r a s i a t r r t i o n  of the r i gh t  
vithin r r o r r o ~ b l o  p r r i s d  of t h e  to 88  t o  rvoid t b t  t h i  prr iod c f  
pro tac t ion  $8 urrbay c u t t r i l r d .  

Proceduro8 coacoming tho 8Cqui8iti08 o r  rrnrwrl  o f  ouch inc  0 l l o c  t o r1  
propart? r i l h t a  rhall ba aovarnod tba  8en8rrl princbplor r o t  out i n  Par t  
9, 80Ctim 1, & t i ~ l a a  2 3, 

Whoro tho  ar t ionat  Irv pmvidar  t o r  opporf t i on ,  rovocrtiorr , c m c r l l r  t ion or 
rLarilrr i n t o r + ~ r t o 8  procodutor, they r b r l l  bo @ ~ $ 0 8 i t i 0 ~ 8 ,  offoceive,  f r i r  
IPb oqui t rblo .  

liar1 r ~ r t r r t i w  docir ioaa  coacomfnl tba rcgu ia i t ion  of m 
intollactrrrl propar ty  lcitht or my o t b r  u t t o r  oubjoct t o  an i n t e r -pa t t a r  
procoduro r r fo r rob  to  i a  &tic10 3 rbovo, o h 1 1  k r u b j r s t  t o  tho r i a h t  o f .  
r p p a r l  in r cou r t  of 1- or q u r r i ~ j u d 9 c i r l  body. 



Contractin8 prrtioo rh.11, within 8 poriod OF [ - I  yaarr, rdhoro to thr 
Par1,r Convention for tho Ptotoctiw of Iadu8trirl Property 88 rovisob at 
Stockholm in 1067 and tho 8 o m o  Conv~ntion for the Protection of Literary. 
and Artictic Vorkr rr roviaod in ?aria fa 1971. That rhrll rlro give 
catrful conridorrtioa to r d h o r a  t,o o t b r  intomrtioaal convontions oo 
intollocturl property with li viov to atrongtboning tho intrmrtionrl 
f rrmwork for thr protoctioa o f  iatolhturl proport7 rilhts and furthering 
tho d a v 0 1 0 ~ ~ t  a i  106itLaut@ ttrdr. 

Lrvr, regulrtionr, judicial dociaioar and 8drPinirtrativr ruling8 of general 
rpplicreion, portrinl~ to tho rvrilrbilitf, acopo, rcquimition and 
rnforc~lnt of iat~ll~cturl property right#, rhrlr bo m d o  rv~ilrblr in 
ouch r mrnnrr re to oa~blo govrrmont~~ and trrdarr to botome rcqurinrtd 
vith them. 

Contrrctina parti08 r b l l  aotiby tho lrvr and ro$ulrtiono rotorrob to rbova 
to tho Cornorittee ao trrdo Brlrtod Intalloctua~ Proparty Ri8htr in order to 
rcnirt tho Coaaalttoo in i t r  rovin of tho oporrtia of thir Anaox. Tho 
Conmittor ahall rator into coo8uitrtfon8 with tho Vogld In~ollrcturl 
Property Orgrniartion in ordor to raroe, if pooible, on tho ortrblfrhmnt 
of r common raairtrt contrfaing thoto l a w  a d  rogutetiona. If these 
conrultrti~n~ at0 ruccrrrfuf, tho Cmmittoo my docide to vrivo the 
obliartion to notif7 auch irw8 rnd rc~ulrtioar directly to the C d t t e o .  

A contractin6 party, having toroou to bollovm thrt a rpwific judicial 
doci@ion, rdminirtrrtive ruling 08 bilrtotrl r&roomoat in tho atas of 
fntallecturl propotty riahto rffact8 it8 rilhta uador thir kraex, m y  
roquert in writin& to M 8ivon rccorr to or bo intormd in rutficiant 
dotril o f  ruch rpocific fudfcfrl dociaions md rdmini8tr@tivo ruling8 or 
bilateral rgrrmoat. 

Contrrctinl prrtioo aha18 mkr rrrootrrbla offortr withia tho frrmewrk of 
their conrtltutioml 8 7 8 t w  to inform and, upon roqoort, to contult vith 
tha othrr conttrctfa~ parti08 en po88bbl8 c h w o r  in their intolloctwl 
proprrtf ri@t Irr, aad rogubti@ar, a86 ha b e  rdaiaiatrrrim of ruch lrvr 
and rogulrtionr rolrrmt to U oprrrtim oP thir Annos. 

Contracting paitiro r b l 1  trtro 611 aocrctrr7 rtopr to onruro tho eontomity 
of their lrua, ro8ulrtion8 bad prrcrico vith tho proviaion, o f  thir k m e s  
vithis r period oC not .or0 tlua 1-1 yrrr8 following its ontry into forco. 
Tho Coamrittoo on ? N o  Uolated Xatollrcturl Iroprrty Rilhtr may docido, 
upon duty mocivatod ropuort, t h t  dovrlopin8 countrioa wUeh face cpoclrl 



prOblOm8 ia tho preparation and implrmrntrtion of i n t r l l r c t u r l  property 
lrwr,  diapoae of m rddi t ionr l  poriod not orcooding 1-1 yra r r ,  w i t h  tho 
rrcept ion of ? a r t  1, i n  roopoct of rhicb t h i r  additLon81 period r h r l l  not 
apply. I r r thrnroro ,  tho C d t t a o  my, upoa duly motivrtrd r rqu r t t ,  axtond . 
this rdd i t ion r l  period by r fur ther  period not or coo din^ [ - )  7errr i n  
rorpoct of  l r r r t  drvoloped countriorr 

Da+ologod cont r rc t iaa  p w t i o o  oh r l l ,  it roquoctob, 8dvi or drvrloping 
coatrrctia$ p r r t i r r  oh tho pruparatioa and l m p h m n t r t l m  of domottic 
l e ~ i a l a t i o a  on tho protection rnd mforcomoat o t  i n t m l l o c t u l  property 
r ight@ cowred t h i r  mrs r r  nll ra  tho p t r r ra t ion  of the i r  abutr ,  and 
a b l l  S r r a t  t h a  techPlcal r r t i r t m c o  an nutually rgrood trmm and 
cotrditiomr, r o a r r d i w  the ertrblirhmont of dmeat ic  a f f i c ra  and r p n c f r r  
rc lovrnt  t o  t h r  fspfmontat ion of t h r i r  f n t r l l r c r u r l  propore7 l rg i r lac ion ,  
hiclubin$ the  t r r i a i n g  of o f f i c i r l o  amployod i n  the i r  reaprctivo 
~ O V O ~ O ~ t  0 r 

Cootrrctina pr r t ioo  a h 1 1  e r t rb l i ah  a Coraarittro orr Trrde Rrlatrd 
In to l loc tua l  Proport7 Rilhto compooed 00 r m p r ~ c o n t r t i v r ~  from mch. 
contract in8 patty.  The C o d t t o o  a h 1 1  o l r c t  i t a  own cbrirmrn, r t t r b l i h  
i t a  awn tu loa  o t  procaduror md a b l l  mot not h e  t b a  qncr r year and 
othorr iaa upoa taqueot of 887 contrrctian party. Tho Conmrittor t h a l l  
mooritor tha o p r a t i o a  of t h i o  &anex md, in part icular ,  contracting 
p r r t i o r g  cmpl i rnca  with t h a i r  obl igr t ioar  hrrruader, and ah811 afford 
coatrrcti lrg g r t t i a r  tho opporturrit? o i  canaultfa@ on mattors relat ing t o  
t t r d o  r e l r t o b  i r r te&loct tul  proport7 r ight@. It a h 1 1  carry out ouch o thr t  
rorpoaaib i l i t ia8  rr raai@od t o  it by tha COITUACTINO PARTIES, and it 
a b r l l ,  fn p r z t i c u h r ,  p rwiba  an7 r a r l r t m c e  rrqurrtod by thrm i n  t h e  
contort  of  procoduror under &tic100 XXII and %%I11 o f  the Gonorrl 
A g r e w n t .  1a cagr7ina out i t 8  functionor the Cormrittoo nu7 conault with  
rad oeek information i r a  #wrco  tho7 deoa rpproptirto.  

Za otdar  t o  ptomoto e o o p a r t i o a  botwaoa tho ComAttre oa Trrbo W018trb 
I n t r l l o c t u r l  ?toport7 U @ t e  8ad bodier under the World I a t o l l r c t u r l  
Proport7 Or#roirrtiom, the t a t t e e  r b l t  k iavitmb 87 the Comdttee t o  
r a m  togatbar w i t h  tho OATT 8 a c r e u f i r t  rr I r c r e t r r i r t  t o r  r joint  Export 
Group a c h  8 h l l  emrirt o t  rrproomtrt ivoa of tho COYTUCTING PABTICS 
and 09 tha W e ?  S u t e r  o f  tha Pr t io  rrrd I r m a  Daioaa. tho t r p r r t  Gtbup 
r h l l ,  whoa t a q m r t r b  t o  do ro  the COQPLittoo, advi 80 the Combittoe on 
tneha ic r l  w t t a r a  d o ?  con8idotatioa. 



Contrrctin8 p r r t i @ r  mar@@ thrt lo  tho r r a r  of trade r r l r t o d  i n t r l l r c t u r l  
propart7 r i l h t r  coverod by thir  Anarr tha7 r b l l ,  i n  r r l r t l o n  t o  arch 
o t h r r ,  abide b r  tho d i rpu te  o r t t l r m n t  t u to r  and procrdurer of tho oanerr l  
ABtramont, and thm racorplpradrtianr, r u l i r q r  and dacirionr of tho 
CONTRACTING PAZTItS, m d  aot b v r  tecoutra Lo r a l r t i o n  t o  o th r r  contracting 
p r r t i e r  t o  u n l l r t r t a l l ~  decidod e c o n d c  m r r u r o r  of ray k h d .  
l u r t h o m r a ,  tho7 uadertake t o  modify m u d  rdPriairtar t b r i r  4oa r r t i c  
Z q i r l a t l o n  and r a l r t e d  procodwar in 8 m m a r  mnruting the  confarmlty o f  
811 morrurar taken thrrouadat with tha rbovm coamritmant. 

U t i c l e  9 In to t a r t i oa r1  Coopetrtion 

Contractin8 p r t t i e r  r I r e a  t o  co-operrta with arch o t h r r  w i t h  n v i r v  t o  
d h i n r t i n ~  in t a rua t ion r l  t rade i n  aoodu iqfringing i n t a l l e c t u r l  property 
r i g h t r .  For th in  putpore they r h l l  a r t r b l i t h  and no t i f7  contact  p o i n t s  i n  
t h o i t  na t iona l  adrPinlr t r r t ioar ,  and r b l f  be ready t o  axchrnga information 
on t r r d r  i n  infrfn8ing goodr, Tha7 r h r l l ,  i n  p r r t i c u l r t ,  promoto the 
rxchrngr oQ in fo re~ r t i oa  rnd co-oparrtioa betwan curtomr ruthorf  t i e r  with 
regard t o  t r r d a  i n  counterfe i t  $0048. 

Contracting p r r t i e r  r h l l  r o v i n  t h r  i i p l e m a t r t i o n  of t h i 8  Annot a f t r r  tho 
expi ra t ion  o f  the t r r n r f t i o n r l  period r e f r r r r d  t o  in Astic la  4 .  They 
@ h a l l ,  h v b g  ragrrd t o  the  arprrlance $rinad in i t 8  faplomontrtion, t e v i r v  
i t  ( - 1  ye r r r  r f t r r  tbt date ,  raid a t  i d r n t i c r l  in terval8  thmrerfter .  The 
contract ing p r r t i r r  r b l l  a l t o  uadettrkg teviewr i n  tha l i g h t  of as7 
r e l r v r n t  n w  drvaPopant8 vhich might ntrrr,t m d i f l c r t i o n  or  arndment  of 
t h i o  I D I U X .  
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st. Lutl. 

(Figurn in U.S. Dollars) 
SECIOPIL U P E D I T U E  Q UD sP.tEff ~ F Q R € S E A e C M L * ) D M U I R U l  

QYIIL 

S€NIQS 

In 000 

1 
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U 
U 

401 
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U 
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(38.9) 

332312 
(37.0 
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3m 

(5.1) 
m s b  

(Q.5) 
U 
U 

181JdO 
(19.1) 
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U 

U 
U 
U 

2197 
(1.9) 



ASIA 
India 

I r d a f .  
l v v l  
I(0rr 

- I t  
N f a t m  

n t t f l g i m  
aatu 

sf- *! Lmke 
1L.llrd 
1Vt.l 

TYPE 
OF 

MIA 

FT*PT 
FTE 
FTE 
FIE 
U 
U 
U 

FTE 
FTE 

FTE 
U 

FTE 
U 
U 

FTE 
FIE 
U 

FTE 
f TE 

U 
U 
U 
F l  
U 
FTE 
FIE 

FT*l 
F l * l  
U 
U 
FIE 


