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ABSTRACT

Regularizing the Informal Land Development Process

This study served as a .background paper for a workshop held in November 1990,
entitled "Regularizing the Informal Land Development Process" sponsored by USAID's
Office of Housing and Urban Programs. The study is based on an extensive review of
the literature and the identification and assessment of relevant regularization policies
and experiences. The first section of the study, an overview of regularization policy,
identifies elements common to •the regularization process and indicates regional and
country differences. Four regional reports cover Asia, Latin America, the Middle East
and North Africa and Sub-Saharan Africa. Each section examines the legal background
and the evolution of development regulations. The widening gap between formal
requirements and informal development processes is assessed, especially as it affects
growth patterns on the urban fringe. Descriptive case studies are provided for each
region, focusing on those factors which promote or impede the fulfillment of program
objectives. This document should proves useful for public officials and practitioners
charged with the complex task of defining and implementing land policies and
p~ograms, as well as donor agencies involved in supporting decentralization and
municipal management.
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Preface

In the late 1970's, informal land development emerged as a major issue with soaring land prices
denying an increasing number of limited income households acx:ess to home ownership. Real estate
specula'tors siphoned off savings, draining the economy of the capital it badly needed. for investment
in development projects. The runaway land markets promoted haphazard and wasteful pattemsof
urban expansion, difficult to integrate and expensive to retrofit. Rapid den.sification undermined the
use of low-cost infrastructure options. Unserviced sub-divisions grew 2 to 3 times faster .tb.an. the
overall urbanized zone, consequently depriving a growing nwnbers of informal activities ofth.e
support infrastructure needed to help them evolve into sustainable micro-business. More critica.l.ly,
chaotic development spread on valuable agricultura11and, marshlands and forests .encroaching on
protected reserves.

The public interest demanded that a process of regularizing informal land deve10pmentbe
formulated and institutionalized to sustain a coherent landmanagcment policy within a framework.
adapted to the particularities of the legal administrative and cultural context.

The Office of Housing and Urban Programs has been ooncemedwith issues related to the informal
develornent process and has sponsored regularization. programs since ~ late 1970's.•'1lJe. new
economi,~ realities in the developing world will make it harder to face the urban challmge intbe
coming decade.• 'Ihere is aD urgent need to seek new approacbesto promote economic ~vitywhi1e
avoiding the adverse impacts that unregulated development can have ontheenvironD:lent and < on
valuable natural re5OU1'teS. It is therefore pertinent and timely to focus on regularizing informal laI1d,
development.

This study is primarily intended to serve as a background paper for an agencyspolBored workshop
on Regularizing the Informal •• Land DeYelOpmelltP%ocess. It will.beoiuse to .publi<:ofTu:ia1s.iancl
practitioner'S charged with the complex task 0: defining and implementing land.policicsand
programs, as well as donor agencies involved in supportingdcQ:n~tionanA111UDidpaJ.

management.

The study is baseclon an··.exteDIive· m'iewof the literature andthc identificatioQ.and._«=nt
of relevant Ieg1darization policies and experiences. It is divided into five sectiODS..Tbe0verview
identifies eJemenu common to thereplarization process and indicatesregional·andco~tl')'

differeDCeS. The four felioaal reports cover Asia, Latin America, the Middle EutandN0rth~
and Sub-SaharaD Africa. Each section examines the lepl background and theevolu~C)n~f

develOpmcDtrep1atiODS siDceiDdepeDdeDce. The wideninl PPbetwcenJormalroqeentsa.ud
informal development proceaes is asseslOd, especially as it affectsgrowthpattern.s0ntbeur~J1

fringe. Descriptive case studies are provided for eac~ region to illustrate the workings~r~
, regularization experimces, focusing on those factors which.promote.or•impede.· ·tbe. fulfil1metitof

program objectives. The overview highlights the major challenges to be faced in institutionalizjnga
sua:essful program for the regularization of intormalland development.

iv



1.0 Overview

1.1 Informal land develQpment process

Th: su:g: i.:. commodity .prices in the 70's changed the character of urban development by
providing liquidity to support a massive infusion of capital in urban real estate that was sustained
"ver a whole decade. The built up area of cities doubled or tripU:d in extent so that, even in
overcrowded cities like cairo, lar j consumption per capita aett.wIy inexeued and residential densities
declined, particularly in the central zones. The most spectacular result' were acbievedinBangkok
where a thIhmg private sector managed to keep housing production ahead ofpopulation. growth..
With the exception of Latin America, the growth of squatter settlements slowed down or declined.
Families in the 30th to 40th percentile of the income distribution who had sought shelter in the
shacks of squatter areas for1ack of a better alternative could now find affordable accommodations
in the new extensions.

The price of land and the oost of servicing it at the standards required by subdivision
regulations per force limit the range of incomes that formal sector developers can build for. DrlveD
by the aspirations of newlyaflluentsegments of the middle classes toownI'ea! estate, a vigoroUS
informal land market developed and managed by a mix of small scale entreprd1eurs, localbro~
and contr.actors in conjunction with local offIcials and court clerks, who have traditioDallybeen
involved in real estatt transaetions. The unavailability oflegaJ.ly marketable land withinreasonabl~

commuting distance led to the selec.1ionoflocations where quasi-legalbuildingplots co\lldbeoffered
at attractive .pri~.Tenure is considered lObe secure. andcodeviolatioDS re1ativelyinC()DSequential
and unlikely to lead to a confrontation with public authorities. These violatioosmvolveooeor ll10re
of the following: illegal occupancy .of huld,iUega1transfer oftit1e,iUega]conversion ofland to urban
use, unauthorized subdivision ofland and noncompliance with subdivision regu1itions.lnaddition
to these infractions which relate to tenu.-e and developmentconttols,thepropertyeatlcumwate
violations of other regulations. The most common are: building without a permit, unauthorize4
construction of rental accommodations, illega.l renting of premiSC'$,conua,,=tioD orrent controls
and noncompliance with building codes.

~ land prices soared the seed capitalnecded to enter the market iDcreasedsteadilyinrelati()n
to income, forcing a growing Dumber of limited income households. intotherentalsub-m't;ket
provided by informa.l settlements. This new dem'ndin tum affocted the cbaracter0fiMoma,]
development. Andes from openmgup new avenues for ~tive D1VCSl1De1lts,theiucor.ne
generationpoteDtial of real atate acquired new importance aso.wners souahttocapi~onrental~
to aa:elerate the process of incremental construction. Attbc other end of the martet,avarietyof
joint ownership and tenancy arrangements emerged to structure financial cooperation bet;weellltjJ).
groups, associates, and holders of subsidiary rights. Socialbeterogeneity isa striking characteristic
in most informal settlements.



High demand and rampant inflation channelled expatriate remittances and local savings alike
into the informal real estate market. The rapid appreciation of land values in turn fosters
densification, speculative development of rental units, resale of lots, turnover of resident population
and, over time leads to the consolidation of property and an increase in the number of absentee
landlords. The widening rift between a shrinking formal market, gridlocked by overregu1ation,and
a dynamic informal sector, unencumbered by controls, is not sustainable and·lw; undermined the
legal strengths of development regulations. In many countries they have broken down altogether.

The absence of a land managtment policy allowed development to proceed in a haphazard
and chaotic m~T'!ner. Informal areas proved difficult to integrate and expensive to retrofit. Their rate
of expansion exceeded the managerial and budgetary capacity of local authorities. to service new
ext...lSDSions. Furthermore the larger centers spilled over jurisdictional boundaries, compounding the
legal anci administrative problems of control and regularization of land development on the fringe.
In sub-Saharan Africa, informal development is occurring on state lands, proteeted rcserves (mostly
rainforest) or private lands held under customary law. In Latin America, it is occurring on large
private holdings mostly through planned invasions of vacant idle lands. In the Middle .East and
North Africa, urbanization is spreading on valuable agricultural land through the •• subdivision ·of
small private holdings or by appropriation of state lands left lying fallow. In Asia, uncontrolled
urban sprawl is taking over Privately held farmland and occupying illegally the land reserves owned
by public agencies or re1igiousinstitutions.

Since 1986, construction coSU have stabilized in real terms or sometimes evendecllnedas a
result of the economic recession. However, demand pressure has kept the price of url)anlandhigb..
The share of the land component in total housing cost bas increued steadily sm.'Ze the mid. 60's from
under 15% to over 50% by the .late SO's. This gave rise. development dynamia·that coDStaDtly
displaced limited income households to more distant locations. Rc:ntalaccomodationsatrordable.
to lower income groups were lost to pntrifation and the con~ion ofpremiw.to mote lucrative
commercial uses. When the ratio of property value .to income reach acritical1evel, lessaftluel1t
owne1'S.teDdto ca!uin on the appreciation in bwl value and movefurtheroutwberelandiscbeaper'
Runaway land markct3 and~ speculation have undcEmincdpluwing efforts and erOded
prospects ofbroadeningaffordability through lowering standards, adopting low cost technologies or

improving cost recovery. Land has been rising S to 10 times faster than.tbe consumer price inciex,
forcing an intensification of usc. that is retlected ina hiaberrate of build up. In thelar.ger centers'
densities can rapidly exceed SOO person perbectaregenerally considered lObe themaxiJ1)UD1 level.tbat
can be serviced economic:ally by atrordable·infrastructureoptioos.

neevolutioD oftheiDfomaalluclcleveloplllellt proceaiatoa pJaD0,.t.,.cl
hi&hly lucratiYe busiDcu. operatecl by spocjaljpd aceau ·aadbriDgiD&
topther lawyera, broken, laad official" COlirt c1crb, kiD poll~~alocal

civic and political lcaclenab.olJld DOt be oTcrlookocl. It. iaall .• thciDlOrc
importaat at a time .hal economic retrenchment limitlthepolitiCll



sutaiubility of regulatory actiOD. The public interest dictates that
regularizatioD be rorm.ula~ structured, and iD.atitutionaJjzed as an
i.n.strumcDt of land policy.

1.2 ReiWarization of informal land development

Land regularization did not emerge as an issue until the late 70's when informal subdivisions
and squatter settlements became the dominant forms of urbanization. Urban growth spilled onto
private land held under a variety of tenure forms ranging from outright preemption to legal but
unregistered property rights. Subtle and complex distinctions between ownership and. possession. and
primary and subsidiary rights, have shaped this development. The urban friIlge beCame the
geographic setting for the challenging interface between codified real estate legislation and traditional
property rights, between formal rules and informal practices. Regularization of informalland
development processes involves setting up the mecltanisms needed to strUCtUre and regulau:th.is
interface.

Public projects trigger a wave of speculative investments in SUlTOunding areas. Land values

in impacted zones can rise by a factor of 3 to 4 in a matter ofmonths. Speculators and developers
reap huge profits in excess of a 25% return on investment by shifting to the State the sociaLand
environmental cost of informal development. The inability of govemJDCl!fttsto control or ••~
speculation isparticu1ar1y disturbing. The measures enacted thus far to discourage speculationbav~

been disappointing. Taxes on vacant land or profits from property transactions are too low to be
effective. Attempts to freezeprica in India's Urban Land Ceiling Act, whichallowscompvJs()l)'
purchase at below market rates for low cost housing projects, proveddiftieult to enforce. In the
Philippines, the Urban Land RcfOIDl Law put a cap on unreasonably high prices but generated
challenges which led to protracted litigation. In Malaysia, the steep taxes impoaed ontraDsfcrs Within
2 years of purchase were bypassod bykcepina land for a slightly longer period. The re1uctattce to tax
land. in relation to its real market value is perplexing. Lmdis the most rapidlyappreciatin.
commodity in developing countries, yet the yield of real estate taxationisdisappointing.WithffftV
exceptions, tax rates are low. and undervaluation rampaD~ undermining the u.se .oftaxauonas •an
cff'ective iD.strumcnt of land policy and· as a deterrent to the holding of vacant ·buildable~tes.

The. deceI1tralization of administrative functions did not provide municipalitieswithetTeetive
iD.strumcntsto cope with the spread ·ofiofOrmallaDd developmel1t or control the col1ditionsr~.
its proliferation. Having failed to eradialte slums, reeettle squatters, ora.rrest theSPn=idoC
uncontrolled urbaniution, =ttral. directives shifted•the focus. of publicinterveJltiontlJ~dS

regularization and servicing. Municipalitiesare pai1icu.1arly illequipped to fulfill tharDe\Vma,~t.¢.
1. Their technical and managerial capabilities are overwhelmed by the pace and geog.t'a.phic:
spread of irlformalland developmeot. Plans rapidly fall into obsolescence Cor lack or
updating, databases are incomplete and cadastral records cover a ~ecIinjngproportiOQofthe

urbanj~ area.



2. They lack the resources required to extend to informal areas the infrastructure networks
and services to which regu.larLi.i&tion would entitle them. Since the mid 80·s. the front end
mVe$tment required to build them bas not been available, impeding the progress of
regularization even when procedures for legalization and cost recovery are in place.

Upgrading projects have provided the impetus for the enactment of legislation to formaliz.t
procedUleS for land regularization. Attempts at regularization higblightedthc importance ofdetining
an optimal degree of control over land development and initiated an overdue debate on :t.be
appropriate role$ of the public and private sectors in this process. However, llill";ng between
regularization and cost recovery in upgrading programs confused the two issues. Legal proc:cdures
for regularization remained entangled in jurisdictional disputes, disagreements over the allocation and
application of receipts and the political debate over the equity of plot charges. Nevertheless,
upgrading programs did demonstrate that in spite of serious environmental drawbacks, informa11a1l.d
development does generate and help support activities which make an important contribution to the
economy and the society. lnvestmeJ;lt in urban infrastructure allows these .activities to evolve .into
micro enterprises. Their potential contribution to the national and local tax base may or may not
hinge on regularization, depending on the specific tax system.

The c:halleap for rep1ari.zatiOD beeomea to 1tnICtUre. plaDftJftl framework
capable of piclialaad~1rather tbaaco8trolliD.lud dcYc1opn..t
in order to minimize adyone im.pactI 08 the eamoDlMlltaacldepIet:ioll of
searce natural IaOarceI.

1.3 Lepl ftamc:wgq for lapd mlnJ'riutjpn

In most countries a strict appJication of development regu.IJltions would deny the lej8Jity of
land and buildings developed on the urban f:riJ1ge,.which account for over 6QO,4. ofhousiDastarts. 'l"he
codified laws govemin& property riJht.s, land acquisition, registration, and traDsfe.! oftit1e:S,
development regulations, taxation oftalestate and muni<:ipa1 institutions were all iDt:roduced d:urinl
the colonial period by adaptiq European.modclS to the .ptI1"ticu.Iar requiremeDm of colonization.
They set in motion profound aadin'eYerliblecbanpsin the urban and rural land marketseDSUiDg
from the shift to private·o~p of land, the consolidation .ofiDdividual px-opetty rightsaad.tDe
removal of constraints 011 the free traDSferof titles. The private sector took fu.... conuol of l:ItbaB
developmeDtand to a larpexteD:t oftbe ru.ral laDd market also.

Traditional system: W'd'e marginalind, restricted to spheres of influence deemed to ~,of

secondary importance or inconsequential sipificaoce. In Africa, customa..-y law was limited to the
perimeter of designated village lands. In the Middle East and North Africa, Sharia law continued
to govem tenUIe, inheritance and the transfer ofproperty riahU. In most Asian countries, customary
practices prov~ equally resilient and continued to govern popular land traDsactions. The notsble

exception is Latin America where the precolonial legacy was completely obli~ted.



In countries which were not directly colonized, as in Thailand, and in the post colouialperiod
elsewhere, developing nations continued to adapt western land policy instruments,pla..·ming
mecb.anisms. management techniques and regulatory procedures to meet the objectives and
requirements of socio-economic development. In many countries, as in India and the Philippines,
current systems reflect more the particularities of the Europ..;an codes on which they were modeled
rather than the indigenous urban traditions. In Latin America, colonial legislation. and land
ownership patterns have remained unchanged. Elsewhere, nationalization, repossession of colonial
estates and land reforms eliminated large private holdings and expanded the scope of the public
domain. Under socialist regimes in countries like Burma and Guinea, the State was given sole
proprie~ -4J ownership of land which is held by individuals under various forms0f leaseholds.

Since independence, the reaffirmation of cultural identity had led to a resurgence of
traditional rules and precepts whose legitimacy could no longer be challenged. Governments had to
incorporate them in civil codes and alter inherited colonial institutions to accommodate them.
However the difficulties encountered in the formulation of a legal framework for their integration
in the modern land administration and management apparatus has resulted in the .coexistc:Dcc of two
parallel systems. Official attitudes regarding this parallelism vary from rejection ofunregistered titles
to validation of unregistered rights. Yet it is precisely Sharia law and customary law that have
provided the legal foundation for the regularization of informal land. development through· the
differentiation between owne:rsh.ipand possession, the recognition ofa di~tyofproperty.• rights,
the legitimation of prescription, based on the ability to demonsttatepossession and adequate
utilization, and the wide acceptance of flexible leasing arrangements.

Irregularity oftenure takes precedence over any other category ofinfraction sinceteDU1'emust
be legalized before any other violation can even be addressed. Rcgularizationproc:edu:a. QlDDotbe
initiated until there is agreement on the methods by whichthc 1ega.lity.of tenure is.to be establiSbed.
Violations of development regulations affect the registration of titles for both landandstrw:ture:s.
Infractions invalidating the registration of land holdings are the only ones of real importance in the
regularization process. They include: unauthorized conversion of land to urban. use,violation of
subdivision regulations and illepl frqrnentationor transfer ofpropcrty rights. CodeiD.fractiom.
so widespread that they have c:ealedto be .asignifieant facwrin the regularizationprocess.Sincetbe
status of the structure does not;.!J'ect the status of the land on which it stands, the two can beeSeaIt
with indcpcDdeD.tly and .xquentially.

In squattersett1eD'enu, land is preempted from the leplpublic orprivate0_. ()a:Upants
are in violation. of tenure laws as well as development regulations. Regularizationrequiresfitsta
legaliution oftenure rights for the entire community and tbenthc cJemarcationandregistn.tionof
individual holdings. It is •a lengthy process involving feudingamvng private parties as Wcn a.s
confrontation between public authorities and private interests. Themajorityofsquatter~ttletnents
~ located ongovemment land or lalld owned by semi publicagenci~ aQd institutionsas,with. tbe
exception of Latin America, private unused land on the urban fringe.is rare. Theinumsityofopes1



conflict depends on the degree of direct public sector involvement in urban development activities.
Governments have to exercise judgement and carefully balance public and private in~tsin

considering the regularization of squatter settlements on state lands and making decisions regarding
the conditions under which they ought to be regu.la.rized. The degree of control local authorities have
on the admjnistration of government land within their jurisdiction can act as ar inducement ora
deterrent to regularization. Central agencies a.remore inclined to enforce eviction than units of local
government that are more sensitive to the political leverage of squatter communities.

In Latin America and in many countries ofAsia, squatters have also invaded privately owned
land. Regularization is complicated because there is no way in which p:-operty ri;;hts can be usurped
under the rule of law. Accommodation is only reached on a case by case approach whcrebyowners
and illegal occupants resolve tenure issues by negotiated agreement as is happening in Venezuela. Yet
the process does not lend itself to institutionalization since it is difficult to envisage legal and
administrative procedures which enable citizens to gain rights by violating the rights of others.

Ambiguous situations arise when settlement oc::curs. with the acquiescence of landowners who
view the occupancy as a source of temporary incomeano assume that it can be terminaledwhcn an
alternative use for the land is found. Thailand's land sharing program evolved as a response to this
particular situation. In Latin America, owners actively participate through se1eCtedintermediariesin
the irregular sale of building plots without acknowledging the subdivision process, intending neither
to transfer title nor contest the occupancy. This gives rise to a situation which· lies at the hinge
between squatterization and informal development.

In informal settlements, property is acquired andhe1d leplly, buttitlcs remain mostly
unregistered. There is no serious challenge to the tenure status oflandholders by other private parties
or public authorities for that matter. Irregularities mainly arise from violations of development
regulations. Remedial action involves retrofitting and rationalizing the layout to bring it in line witb.
minimum mndards specified in the codes. In the process, plots are. often mapped. md property
owners may be rc:c:orded and enjoined to reaister their titles. In practice this. is not DWlda,toryand
many owners prefer to defer the costly and time eonsumingprocedures siDcetheir.securityofteDUle
is not threatened. The complexity of registration procedures forces them to retain the~ of
specialists, lawyers, brokers and clerks who charge fees. The·potential benefits of the u~!ationare

not apparent and its urpncy unjustified.

The abseoceof conflicts with fundamental teDU1epriDciples render iDformalsubdivisjQDS
easier to regulari.ze. Indeed governments have been implicitly doing so through the extension of
infrastructure services to newly developed ZODeS as part of their capital inwstmentprogramswithout
being involved in the registration of titles. It is precixly the inability of budgetary· resources and
managerial capabilities to keep up with the pace of development in the 70's that has created~~
situation in the management of urban land, lJith a growing backlog ofunserviced subdivisious
increasing at a rate 2 to 3 times faster than the overaJ1expansioQof the urbanind ana



The baaic clemenu of the regularization procca already exist but the
iutimtiooal framework within which they fIIIletiooed hal collapsed in the
face of mounting preuure on uban b..Dd. The chaJ1cnge is to restructure
procedures, create DCW linkages and rebu.lld a framework better adapted to

the particularities of the 1Oci0-cu1tura1 CGDtext.

1.4 Institutional framework for land rclJIlarization

With very few exceptions, units oflocal government do not have the powers to deal with land
related issues. Land administration has remained a central responsibility even when managerial
functions have been delegated to the local level. Registration of titles, authentication of deeds and
taxation of real estate are discharged through regional and local offices of central ministries.
Development controls and subdivision regulations are applicable within municipal boundaries but
these boundaries have no impact on land tenure or land transactiODS. I.nfractions affecting tenure
require legislation at the national level before they can be addressed at the locallevcl.

In Latin America the political unwillingness to confront thc,issues of concentration of
landownership and rampant speculation has impeded the implementation of coherent .,urban
development strategies and land regularization policies. For the majority of the,population_
to land is limited to two equally undesirable options: settlement on marginal. sites and, invasion of
public or privately owned land. Public land reserves have been losttosquatterizationwhile ••the
government's ability to interfere in conflicts between owners and illegal oc:eupants is per forcelimiteci.

In socially cohesive groups, from central city neighborhoodstofriDge.uJaps,therc,are
~ted praeticesgoverning individual and collective discretionary rights over landandpro~to
which people constantly refer, irrespective of legal stipulations,. admjnistrative ruleI;•. andotTlcial
pronouncements. Having failed to abolish or coDtaintbem,.publicauthorities navecomctorceo_gxrlze
precepts and customs which are meaningful within theirparticu1arsocio-cultura1 conten.lmooianaAS
arise when legally recogni'Uld rights and prerogatives are not integrated in theinstit".J.tionaI fI'amework
for :~"1J11 administration.

Perceptions of regulatory procedures in relation to accepted practio:sand.sdfin~vnn
determinetbe popular response to regnJarizatl\Jnproc=s•. As long sathe legalbasi!lforlaad
regularization procedmes is unclear, or i! misinterpreted because it remains easbr0uded iDfonuulas
linked to developmentstandards and cost recovery,geaeral indifference or reluctant coraPlianoe c:ilD
evolve into widespread disregard and open challenge. Cultural acceptability is asimPOrtanttotbe
success of regnlarization efforts as the ,more widely quoted criteria of simplicity, ~pediCDCYand
affordability. For the individual, the hassle and cost ofregularizationmust~l.la1ancedbypro~
of immediate benefits. Experience has shown thatacctSS to housing for suWl businesscreditfinarc~
alone" is oftcnnot a sufficient incentive to prompt title registration. More tangiblebenefits~

needed namely: improved security oftmure; validation ofinheri~ rights; and, mostimponan1"ly



higher property values. Despite past~, there is a growing resistance to land readjustment
which substantially reduces the size of holdings.

When security of tenure is no longer in question, registration of titles is not a catalyst for
home improvement or active participation in upgrading the commuruty's living environment. For
this, the determinant factor seems to be social cohesion. In sub-Saharan Africa, and elsewhere,
ethnically homogeneous groups have banded together to layout an informal subdivision, to contract
the construction oran access road and to successfully negotiate with utility companies the supply of
water and electrical connections to the community, when then~ trunk infrastructure was
already in place.

Attempts to deal with regularization of informal land develo1pment have ranged·fromblanket
legalization to complex procedures for a case by case review. In Latin America, laws legalizing
squatter settlements limit their scope to publicly owned land, and mandate servicing prior to the
issuance of tit..~. Elsewhere national agencies have been ~trusted with the IeSpOnsibilityof
upgradingtlu:se settlements. 'I'b....oughout the 80's, high land prices, currency devaluations, lack of
foreign exchange, and budget cuts due to the economic crisis, have prevented tbeallocation offuDds
needed to service settlements which, therefore, remain unregularized. Intbe Middle East, informal
land subdivisions raise fcwissues related to tenure, unless the seDers claim is contested. Their
problems arise from violations of various developments regulations. Until the mid 80's, the issue has
been addressed by blanket legalizations decreed at intervals" whenever the situation becalM
untalable, as happened in Egypt in 1966, 1981, and 1984. Each law legali'll'S the violations or illegal
occupancy which 0CC'UITed prior to a specified date, usually the date ofpromulgatio1l, and prohibits
any new in.fractiodWafter this date.

Blanket legalization is a static approach 10a highly dyuamicsituation,onethatconsidersthe
proliferation of squatter and informal settlements as. a short term abnormality thatcan besoJDehow
contained by official pronouncements. Informal land deve10pmentis viewed as thctem.POrary
consequence of a strategic failure toexcrciae control at a critical moment in time rather than the
symptom of a fundamental and worrisome imbalance in the urban land markets.· <The· underlyjDg
causes which gaYe rise to the situation in the first place are not addressed. Furthermore, gove.t'11meDt
intervention occurs without reference ·to the otrlCiallepl and administrative framework. of the
country. IIrespective of specific formats, blanbt.•1izttiom ..·are not conducive totheeJaboGltiOD
of administratiYe procedw:es. They undermine the stl'alsth ofregulatory controls without amco.diDg
existing frameworks.

The institutionalintionof new processes for the regularization of informallanddeve!0Pfllent
isa far more collStrUCtiveapproach. Whetepublicauthorities take a lead role,as in many countries
of sub-Saharan. Africa and Asia, who rely on land replatting and readjuttment teehniques,wc-JI
structured functions .and procedures have been formulated.. Elsewhere,. the regularizati()npr~is

left purposefully unstruetured to give ample leew~yfb:accommodation at the locaUevelinl"eSp9nse



to partic;ular situations or on a case by case basis. In general, overly cumbersome systems discourage

compliance and promote corruption.

Complex procedures and ill adapted regulations run the risk of being too costly and time
consuming to public authorities and private b=ncficiaries alike, in comparison to the potential
benefits to be derived from regularization. This is the case in the Ivory Coast. The administrative
burden of regularizing informal subdivisions and t.he cost ofprefinancing the infrastructure to service
them is most often not counterbalanced by the revenues gener~Lted from taxation offormerly untaxed
properties now duly entered on the cadastral rec<:lrds and tax roth, even in cases whcrethere is an
institutional capacity to collect real estate taxes.

llTespective of their own inclinations, decilnon makers throughout the developing world are
keenly aware of tht: contribution of informal laDld development to the alleviation of the housing
shortage and to the relief of the frustrations of lobe middle in,come households squeezcdout ofthe
conventional market for land and housing. HOWevlll=t", political instability ambivalent attitudes among

technocrats and divergent viewpoints among politicians responsive to diffel'el1t constitueDCies have
prevented the formulation and implementation of coherent land regu1arizationpo1icies.
Contr"c&dietory strategies have caused offi.cia1 policy to fluctuate between stringency in JegislatiOllancl
leniency in enfm:cemcnt. Different agencies somt:times embark simultaneously on programs •with
conflicting objectives. Constant tensions between central and local authorities areheighteDed by
overlapping jurisdictions and ambiguities in statutory and actual assignments of respoDSibilitiesin
the newly decentralized administrations. In Latin America, excessivepoliticization ofadministrative
procedures has tended to subvert the regularization process.

Decentralization can give units of local government the opportunity to capitalit.e ontbe
dynamics of the informal sector and respond to the heterogmeityof urban gtOwthpa_at the
C()mmllnity level, where social cohesion am support concerted action. Active community
participation is the basic ingredient of IUCa'i1IIful regularization experiences. A sitwltiooofcrisis
management places a hiahpremium ODCIeltMty to devileresponaesable to keep pace with a fast
chanJina environment. Municipalities ••. neodf1cDbility and discretion to formulate and.enCorec
regnlariution. procedures that are adap~ to the character of.development within their jurisdiction.

hbJic a1ldloriticl 1rill iac"-.J fill. it atcDable to UI1I1DCIOIc

telJN"'eDilitJ for replarimltiOll.11le1 will fiD4 it far more fnaitfalto
..... tbeir role u eatal~.. brlar;iaa aboat lad replarizatioatbro~

llCIotiatioa and iDtearatiO~tl. TM .• d'aJlcnp ia to cnate .• "'.Cll8blial
iutitutioD&1framework1ri~ whidl.actiYitia at tile ·local·lenl caa··.bc
I1:nICttUeCl aadcoordiDatod, ill support or • cohcrcDtlaadmanapm""t
policy.
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2.0 Alia

2.1 Lepl back~Qund

Coastal commercial settlements established by European trading companies in the 16th
century have had a major impact on subsequent urban development in the region. They attracted
population and a.ctivities away from older centers in the interior and introduced new modes of land
development and new urban patterns.

Direct colonization brought a sharp break with customary rights and systems of land
utilization. New legal codes governing property rights, registration and transfer of titles,
development regulations and taxation of real estate were introduced copied I)n the laws· and
administrative procedures of the colonizing powers. Indigenous urban traditions were stamped out
or allowed to recede to the background eclipsed by the do~ance of European settlements and the
reluetan<:e of colonial admjnistrations to let customary Pf*Ctioes impede colonization and the
exploitation of natural resources. Current systems in each country reflect more the particWarities of
the european regulations on which they were modelled rather than the influences ofpre-colonial
practices.

In the British colonies urban land policy drew on English common law and land ma~agement
on the home rule administrative structure. Regulations w= modelled on British planning standards
and procedures. Urban parcels were lwd under various forms oflong term leaseholds which carried
restrictions on utilizatiO.;l, transfer, and access to fun oW71et'Ship rights.

In In~ the geographic expanse of the subcontinent and the diversity of its population
promoted administrative decentralization. T'he state governments were authorized to formu1ateland
policy, adopt development controls and otherwise manage their laDdresources. SiDcetht earl.y20's
Town Planning laws were enacted by the states delegating land planning and regulatoryfuDetiODS
to the municipalities. Locally enacted land development regulatioas only applied .WithiD municipal
boundaries. Outside municipal jurisdictions regulations. were c:nfom:d by the States.

The Central Land Acquisition Act of1894 provided the enabling legislationgranti!ls the
Union. and the states powers of eminent domainandpve allleve1s.of g0vermDeDtwidedUcreti01l
in the definition of public purpose for which land can be appropriated. This flexibility hasbceo
sustained by the oourts. An array ofstate.agencies. wereaJso empowered· to 'use compulsory purchase
for urban developmen~slum clearance and housing projects. Claims to rightsandintt=stsintbe
property were compensated at full market value .plus 15% to. make up for the .dislocation imposed
on owners and additional payments for incidental.damages and expenses incurred.
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In the Philippines, the civil code introduced by the Spaniards in the 16th century
institutionaJimj private freehold ownership ofland whereby landowners enjoy unconstrained freedom
in terms of utilization and disposition of their property. The state granted land ·holdings to
individuals in fee simple ownership but could only acquire land for public projects by judicial
expropriation. Land titles had to be registerecl with the registrar of deeds in the Bureau of Landa..

In Indonesia traditiona1land tenure systems referred to as "Adat" were based onis)amic

sharia principles and incorporated customary practices regulating rights of occupancy and use of
land. During colonial rule, large tracts of agricultural land belonging to the state were granted to
Dutch colonists in fee simple ownership. To facilitate cultivation of these large estates owners were
given the right to enter into tenancy agreements with sharecroppers. ~ -rban settlements were thereby
surrounded by. privately owned land over which the government could exercise little. control.
Population pressure and rapid urbanization prompted conversion from agricultwal to urban use.
Land owners granted indigenous populations occupancy rights b the form of long term·Jeasesfor
specific land parcels. This tenure pattemcamc to characterize a growing propoI'tion oftheurbaDi7ld
zone. 1b.e Town planning law of 1948 and subsequent regulations enacted in 1949 were based on
Dutch legislation and relied on units of local government assuming·broad responsobilities for. land
management within their administrative boundaries. Municipalities wereempoweted to prepare and
implement plans, adopt zoning and subdivision regulations and enact building codes.

In Thailand,· which was not under direct colonial rule, the state. retained .. solc proprietary
ownership of land, unti11932, when. the nation's first constitution authorized privateownenhipof
land and recognized private holding and transfer of property ·rights.Within two.decades, a·thriviDg
private sector bad taken firm control of urban and rw:alland markets andgovemment was~Je
to regulate or influence land development. In 1954 the Urban. and Rural Planning Act was
promulgated. AdminiF.ered by the Ministry. of the Interior, theaetpermitted ·tbepreparatit)ll of
development plans for subareas specified by decree under the supervision ofapJanningotik:ia1
named in the decree. Plans remained valid fora iOyear period. Proposalspreacntedbytheland
owners in each subarea could be adopted with or without modification. Implementation was
entrusted to units of local government; the Act authorized municipalities·to issue special by-laws,
expropriate laud and redistribute land 18 indicated. By .1954 the Eminent Domain Actwaa
promulgated to allow public agencies· to appropriate the land needed fOf .• public projects..••1be Act
provides for arbitration and negotiations of sales apDentswith landowners prior to theinitiafj()l1
ofexpropriation procedures. Expropriation must be approved by the legislatuteand theproc:edmes
usually take 3 years 'to compl•. Low COlt housinl~is ·Dot.CODIidel:ed a public. purpose for which
eminent domain powers can be used.



2.2 Land deyclgpmmt reanJatjon since indcpcndc;ng;

Independence led to a reassertion of deeply ingrained customs and practices. The colonial
institutional structure had to be altered to varying degrees in order to ac:commodate the indigenous
legal heritage. The revival was selective and the accommodation partial. Practices ill adapted to the
contemporary urban scene were discarded. Those which enjoyed wide acceptance were reformulattd
to permit their integration in the codified legislation and institutional structure needecfto meet the
requirements of modernization.

In India, the Model Town and Country Planning Act was enacted by the a:ntralgovemment
to promote consistencyawODg the different states. Based on the British Country P1anning.Ad.of
1947, it provided the model legislation for all subsequent acts by the states. To implement their urban
development and housing programs, local agencies turned to land acquisition, a centrally suPPOrted
policy, as the choice instrument to obtain the land they needed for current projects and reserve land
for future use. A large-scale land acquisition program was launched in Delhi to ensure that the city
developed according to the master plan. Of the 66,000 btlctares identified for· acquisition, 32,123
were actually acquired and redistnbuted among government ageacies. The agencies couldredeve1op
the land and grant it to new users on a leasehold basis on1y.'IbcDe1hi~opmc:nt •••Authority
which received 17,000 acn:s released the land for· commercial as wen as residential developments
under a peculiar form of perpetualleaseb.old. The lease entitled the Authority to receive up .toSOO,4
of the increase in land values at the time of a transfer. Approved land uses could not. becbanpd
nor could the lease be transferred for a minimum period of ten yearsfollowina allocation.

Since the mid 70's land prices have soared, and aIe increasingly squeezing out middle incom.e
households from access to conventional housing options. In 1976 the centralgovemmellt eoaeted
the Urban Land Ceiling Act to restrain land speculation and permit State Govet'DJDaits to acq1Jhe
private undeveloped urban land for low income shelter neecb at prices below market value.
Attempts to use the Act in Bombay and other a:nters met with resistance. Several thousandbcctares
of vacant land were withbdd from tile formal market by land owners fostering. the CDetIeDCe·ofan
illegal real estate market. Informal subdivisions proliferated and squatting .became· widespread. In
the late 70's it was estimated that fifty percent of Bombay's population lived. usql.J&ttersin
"hutments" located on both public and privatelyo~ land. The vast majority did not have .iICCICSI

to utilities and municipal servic:es. In 1985 a World BaDk slum upgrading program set out to
upgrade 200 hutmeDts. Because the program aimed at Jeplizing teDme, almost all of tbesiteschoatll
were located on government land. Invaded private lands were to be purchased· under. the .• urban
Land·Ceiling Act or the Land Acquisition Act prior to tb=ir rectistnbution to the .OQCUpaIlts.Re=1t
land policy in India reflects the growing concern over middle inanDe households being priced out
of the housing market altogether. Private developers in Delhi aIetl'ying tobroadenthereach.oftbe
lower end of the market by reducing plot sizes. Public agencies aIe making a •distinctionbet\yeen
initial and long-term planning and building standards, andadoptingincrementalset\'icingseheuies
to improve atrordability.
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In Indonesia the colonial estates were abolished at independence and the land reverted back
to the state. The edict authorized units of local government to manage the repossessed land but
made no reference to the status of the occupants who leased the parcels on which. their houses were
built. The leases were legal under the Dutch colonial system of land rights which was still in effect
up to 1960. Its subsequent abrogation left them in a state of informal partial legality. As. the
urbanized zone expanded, these unregistered leasing arrangements became the predominant form of
urban land tenure on both publicly and Privately owned land.

The basic Agrarian Law was enacted in 1960 to provide a legal framework for the integration
and administration ofland rights derived from accepted customary practices,formal colonial statutes,
and the new codified legislation. It defined the overall principles of land tenure, the registration.of
titles and the management of private holdings and state lands. Master plans deve10pedat the
municipal level and ratified by the Home Minister were considered legally binding documents.
Throughout the 70's they continued to incorporate inappropriate building codes and subdivision
regulations drawn from the Dutch Town planning Law. Few plans were actually ratified. sma: 1980
there has been a sustained effort to draft and Wad: a new urban planning law responsive.to cummt
needs and concerns. A draft law was prepared in 1982 but has yet to be submitted for ratification.

In contrast to India, use of eminent domain powers in Indonesia was rest:ricted to public
purpose projects, mostly the layout ofrights ofway and the construction ofcommunity facilities, and
required the issuance of a presidential decree. Enforcement of com.pulaory taJrinaQfproperty
conflicted with a strong tradition of communal decisiot\ making by dehberation andcoD8eDSUS.
Regulations issued in 1975 authorized land acquisition by negotiated agrecmeot with property
owners. Negotiated purchase prWes were always above market values with the notable exception of
land takings required for public· rights of way for which only token compeosatiOD is traditionally
granted.

In the Philippines the power of eminent domain is defined in the constitution.. ·Private·land
can only be taken fora "public use- and upon payment ofcompensation. Housing forlowerincome
groups is considered a public use. Yet since the very fiIst upgrading prosram in Tondo, ManUa,
land acquisition problems have plagued urban projects. The Urban Land RcfOIDlLaWwas>~
by presidential decree in order to facilitate land acquisition by freezing prices in locationsidentitied
as Areas for Priority Development. In actuality the law had only Hmited etrectiveness.Pro~
litigation over price ceilings ended in prWes being set by the courts m~",~ closer torealmarket vaJ..
than expected. The National Housing ApJcy gradually.silii1«l away fromtbe cumbcrsOmeaad
UDl'e1iable judicial expropriation procedure towards negotiated putebase agteements.. Thepr~
was more expeditious but also more onerous and just as unpredictable. To support dec.=o.trali:ration
efforts, new upgraded sites were turned over to local authorities. Their performance intermsof~
collection and maintenance of infrast:ructure was unsatisfactory because. of .deticienciesirlt.be
administration of property taxation.
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In Thailand, the regulatory framework includes zoning, subdivision regulations and building
codes in addition to the Planning Enactments for specific subareas, but enforcement is generally lax.
There is practically no control on land subdivision and construction activities. In the urban centers
large holdings dominate the land ownership patterns. Public ownership within urban ceDtersis
limited; in Bangkok it does not exceed 15% inclusive of royal property. Land transactions have to
be registered with the Registrar of the Titles in the Land Office but otherwise are not subject to
controls and there are no instruments to curb the land speculation that is rampant in the Bangkok
region. Transfer fees are low, capital gains on land transactions non existent, and the tax on.vacant
land is too low to have an imPaCt. Property taxation is ineffective as assessments are well below
market value, rates low, and collections poor.

Since 1973, private developers have capitalized on the substantial capital inflow into the real
estate market generated by the remittances of expatriate \Vorkers. They moved quickly to meettbe
new demand for moderately priced housing. They provided an array of packages which can·.be
grouped under three major options: building plots on informally subdivided land; low costhouscs,
and large scale turnkey projects, the most popular of the three options. From 1974 to 1987 housing
production outstripped population growth and helped broaden atrordability as rising incomes kept
well ahead of increases in house prices. The improvement in living conditions ·has atr~
approximately half the urban households and the availability ofaltemative options has allowed·a
significant number of slum dwellers to move out to the new urban extensions.

2.3 Land development and reaulari13tionon the Ufbanfrinae

The pace of urbanization and the dynamics of urban growth have far exceeded.the
administrative capacity of local authorities to· monitor·development and register new landholdings.

In the Philippines urban extensions housing limited income communities are developing
through •illegal occupancy of privately oWDed land. R.egula.rizationoftbese marginal·· settlements
entails government acquisition of the land prior to the transfer oftit1es to oo;upants.Lcngthyaad
expensive land acquisition procesaeshavethus far hampered the effectiveness of regu1arizati()n
programs, delayed the implementation of pub]icprojects and.sigoificantlydrivenuP.theireosts'The
MMINUTE municipal development program financed by the.World· Bank .• in 1980 attempted .to
circumvent the·legal entanglements of landreguJarization. The.program focusedoninftast.nJA:tur
provision along public rights of way without .reguJarization of .tenUIe, by. relying .on.pr0peIty.ta.x
assessments for cost recovery. As. it turned out, municipalities failed torecovercostsor~l'ture

part of the substantial increase in real estate values alOIlS the 150 Km of improved roads a.nd
infrastructure.servicc lines for lack of adequate and up to date property tax records. ·Asscs.lmeJJts
could not be col1ccted because informal holdings were not listed on the tax rolls. Furt.!:ler:more, tile
public investments gave residents a sense· ofsocurity which removed any urgency· toinitiatecost.lY
registration procedures.
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Public authorities and private developers alike are seeking a streamlined procedure to expedite
the transfer and r~~~!ion.of iea1 estate property. Meanwhile central and local agencies have been
experimenting with alternative approaches enabling them to provide services and low cost housing
while avoiding involvement in regularization of land tenure. Only the National·Housing Agency
continued to regard land regularization .issues as part of its mandate in as much as it has todea1 with
upgrading large holdings invaded by illegal occupants. In 1985, the Ministry of Human scttlcmCDts
initiated a program to provide serviced land for limited income groups without having to acquire it.
It offered short and long term credit to finance land subdivision projects on the urban fringe on
condition that 700/0 of the building plots marketed be affordable to 700/0 of the urban population.
The public sector thereby redefined its role to become a. catalyst. bringing togethcr·land developers
and landowners and exercising control over the character of development througilfinancial
instruments.

In Indonesia sustained economic growth and the inflow of foreign capital has fostered
investment in real estate and intensified land speculation particularly on the urban fringe; A strict
application of existing regulations would deny the legality of SOOIO of current land development
activities. Two different permits are required in order to develop a parcel:

1) A development permit is required for ally land dcvelopment.acti.vity. It legally authorizes
the proposed development and insures that it conforms to the locality's master plan.
Applicants must submit a document certifying their rights to the land.

2) A building permit is needed for certain categories of buildings. Applicants.·must •. have
registered title.

Seelcing to convert agricultural land to urban use adds·m.orecumbersome and time eonsumitlg
procedures to the permitting system, further discouragingcompHance. Agriculturallandisallowed
to remain unutilizedforprolonged periods until it.no longer qualifies as agricu1tutalbut1'atheras
vacant· land or wasteland. To overcome the obsolescence of land development regulations 10<:a1
authorities routinely approve variances and modify master plans in order to 8CCOmtnodaterequests
for land development. However the required documentation of titles, the high cost and Jongde,'ays
involved deter holders of unregistered rights from complying with permittingprocedmes.In.1986it
was estimated that 85% of housing starts were con.st:ruet:ed without permits.

In 1985it was estimated that no more than 10010 of the total jurisdictional &.rea of
municipalities was actually covered by registered land rights. In the outlying districtwbereexpansion
is occurring, the proportion is only 5% and almost all developmentacti.vitiestake placcin£01"01i1Uy.
Private developcrsare buying large tracts ofagricultural land from villagers at cbcappriccs..••l1le¥
accumulate signifteant reserves around· urban settlements which they hold until the landCSJlJ:)e
urbanized. When opportunities materialize, developers will release land quickly, marketiI).g
moderately priced building plots in deDse1y laid out and practicaJ1y unservi<:ec:lsubdivisioDS,
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perpetuating haphazard and wasteful patterns of urban development which are d.ifficult and costly
to service. A private deed is drawn, signed by the 2~es, attested to by witnesses and notarized.
lhe tra.Jl§a.Ction can also be recorded with the local district head or Kampungsettlement.chief,who
are far more accessible and flexible than land registry officials. However successive umcgi.stered
transfers of land and buildings can quickly.resu1t in confused ownership patterns and unclear titles,
a serious problem, given that 8001<» of urban households select ownership as their preferred housing
tenure.

In TMiland, The National Housing Authority (NHA), created in 1973 to provide low cost

housing for the urban poor is also active on the urban fringe. A policy of cost recovery of on· site
infrastructure, land, and construction costs through rents and lease-pUIChase payments, imposes
limits on the price that can be paid for land witholtt eroding affordability. NHA does not use the
powers of Eminent Domain for land acquisition. It advertises. for bids from landownm for •• sites
meeting its required specifications in terms ofsize, shape, and location. Invariably the offers received
concern parcels in outlying zones. Since the infrastructure is brought to the project sites, NHA
activities can have an impact on the land market in the urban fringe.

The private sector's massive involvement in large scale developments of low cost housing
options since 1974 has dwarfed NHA activities. It generated a sustained demand for large parcels
on the urban fringe and aa:eleratedthe conversion offarmland to urban use. 1Df0rmalsubdivisions
typically market building plots withminjmai services: unpaved roads, electricity, and on site water
supply.

The UDIeStrained expansion of the urbanized area through haphazard sprawlcarries aput>lic
cost in terms of providing infrastructw."e networks to service wasteful settlement pattems. It. alsO
carries a private cost in terms of distance between housing and work locations, which forces wage
earners to travel an average of 13 Km to reach their work place.

2.4 I and reauJari73tion

2.4.1 J and l'Clu1arjz.ation in Thafland;· InatitutionaJizina ncaotiatrd aazrcn!COts •• to
rcan1arim land !sum;

The sua:esa of the land sharing program developed in Bangkok in .the SO'S sparked
widespread emulation. It is therefore pertinent to consider the context and· determinants. of its
success.

There is a longstanding tradition of landowners allowing families. to oa:upylandwithout
formal tenure wbcrethey are only allowed to build makeshift shacks. The occupants are informal
tenants at will who pay rent but have DO security oftenure. When the owners wanttOusetbeW1d,
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the occupants will be evicted. A survey of slum areas undertaken by NHA in 1985 showed that close
to half the households rented land.and another 27% rented houses. Only 13% claimed to own. the
land they occupied. The remainder lodged without tenure agreements.

The slum communities are mostly located on land owned bygovemment, religious
institutions, or mixed public/private organizations. Conflicts arise when the landowner decides to
sell or develop the parcel, and the occupants decide to oppose the proposed development and fight
eviction.

Land sharing entails the redistribution of land between informal OCCUpants and landowners
-unable to regain control of their land. The negotiation process involves: landowner, theoccuparits,
and local public authorities. The negotiated agreement is· arrived at with reference to a legal and
administrative framework to bring about formal regularization to the bt.~efitofallparties concerned.
With the exception of the illegal occupancy of some crown lands, there are no legal impediments.to
regularization. Res>d~nts form a community organization to defend their occupancy oftheland and
select leaders capable of representing their interests and winning the support ofpublic authoritiesa.nd
political structures to b1ock.eviction procedures.

Government authorities intervene ina constructive manner to resolvetheconfl1ctby getting
owners and occupants to agree on a division of the land between them, therebylega!izingtenure.on
the site. The National Housing Authority is entrusted with the preparation of reuscPlansfor the
project area, completing the regularization of the site. Land sharing projects are considere<is~

zones which do not have to comply with development regulations. Thisexemptionwas.necessalJ1
to ensure affordability.and speed ofimplementation.. Legalized occupants receiveservice(isites lIluch
smaller in size than their original holdings, under leasing agreements ofup to 20years.Securitypf
tenure encourages valorization of the land. Investment in .housing. bring .•.• about.amark~
improvement in the quality of construction, and an increase in floor area. •Densities .• in the rebuilt
zones increased by a factor of2 to 3. On his part the owner recovers a considerablyreti~porti~n
of th.esite which still has a market value far in excess of the original price he paid for. the land.
Furthermore, the land is vacant,. free from occupants and immediately available for developn1ent.

The following examples illustrate the workings of the land sharing process:

Bangkok has developed on lowlands subject to flooding. Thecityissurrounde(l~y

agricultural land holdings interspersed with ponds and demarked byirrigation canals. TheCX])3JJsion
of the built up area follows the extension of the road system, but deve1opment.isdrivenby~
dynamia of a vigorous private sector unrestrained by regulatory controls inoperative ontheurba.n
fringe. Land sharing projects can only succeed in the inner city on highly valuable land in priIn.e
locations.
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Klong Tacy is a large tract of land belonging to the Port Authority, which was reserved for

future expansion of the port. Day laborers workir.1gin the docks started to settle on the land and
The Port Authority tried unsuccessfully to evict the occupants. In 1980 NHA· started the
construction of 1440 rental units on a site west of the settlement to relocate the occupants but by
then Klong Toey housed over 6000 households. It became apparent that neither relocation nor
eviction would be feasible solutions. In 1983 N'RA proposed its first large scale·land sharing project,
on the eastemportion of the site. the project area covered 11.2 htlctares.•The land wasproteeted
by dams and filled to develop 1300 serviced sites. The 60 m2 10ts were offered to the residents under
a 20 year leasing agreement. In 1985 recipient household took possession of thcirplots and started
to build their houses.

The. Ban Manangkasila area belonged to the Treasury Department. Occupantshadstarted
to settle on the vacant land in the 1920's. In 1978, the department decided to lease the land toa
de'-veloper for commercial usc. The developer offered compensation to the occupants to induce them
to movevolunta.rily, but the majority refused the offer and decided instead to organize andJight
displacement. It took three years for the Treasury Department, the developer,. and the occupants
to work out an agreement. The land sharing agreement reached in 1982, allocated to the community
the rear halfof the site for its housing needs. The owner recovered the portion fronting on.the major
artery for the commercial development. The households who had remained on the site throughPut

the protracted negotiation period received 40 m2 lots the othersha1f asmud1. The.comm1lJ)ity
organiza.tionwasforrnaJiu:d into a credit union to secure long term financingfor housingloans.1'he
Treasury Department offered the ocwpants the regular 20 year leases but the.regWarizec:I occupants
feeling a new sense of security opted for renewable annual leases which require less seed a\pita1.

1b.esuccess of the land sharing program is in large part attributable to theJact that only one
landowner is involved in the negotiation process, and that public authorities can exerciseleveraae

. to influence the outcome. The higher the potential value of the vacated lan4themore the owners
are inclined to be conciliatory. the informal tenure· arrangements granted byOWDer$ ·to.thefirst
occupants give rise to situations more •conducive to mutual accommodation than the confrontational

attitudes which ensue from forceful invasion.of.1and.. Although legali=l.ocx:upantspay on ilie
average 6% of the real market value of their sem=l plot, there is a signif'teantturnover in thclatld
sharingprojeets. In 1986,23% ofhouseholdsinvolvedin.land sharing projects sold their legalized
occupancy rights to middle income families, another l80A were seriously consideringscllin.,ret1ecting
priorities and choices made possible by the availability of alternative housing options on tb.eUI1)8n
fringe.

2.4.2 I and rean]arizaUQnin Indonesia' Intc&tatin&cilStOmat:y]apdriaJ;rtsan4 practig:;sintbe
forma] land administration~

The basic agrarian law of 1960established Stategories ofrecognizedandtransrerableliQld

rights: building ownership, utilization, exploitation, and manas=ment. In the built upa.teas,.*,
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predominant land tenure is either full ownership or building rights. The latter represent. a right of
land utilization, derived from traditional leaseholds and considered a form of ownership. It allows
the holder to build and p,ossess a structure on land owned by another party for a period of 30 years
which can be extended for another 20 years. 1'betwo categories of agricu1tural.land t.enureare
particularly relevant to the problems of development on the urban fringe. Utilization rights .are
granted for variable terms by the state or an individual holder who may hitmelf be•leasing •the land
from a third party. EAJ)loitation rights are gran~ by the state for up to 35 years on holdings of
over 5 h.cctares.

Management rights involve an intergovernmental transfer of authority whereby t..1le state
delegates to units of local government the right to manage· tracts of state owned land within their
jurisdiction. Local authorities can grant private developers building rights on these lands allowing
the government to capitalize on the resources and dynamism of the private sector to promote
planned urban growth. Agreements stipulate that a portion of the land with the.. improvements
constructed on it will revert back to the state upon expiration of the term for which the rigb.tis
granted. This system is a culturally adapted form of public/private partners.bip in urban
development.

The primary objective of the basic agrarian law was the ratioDalization ofland tenure in the
country by conversion of rights held under the two older systems into formally recogniectrights for
which titles can be registered. In practice, the task proved horrendous: prop:sswashiD~bythe
complexity oftraditional rights, unclear titles and ambiguous tenancya.peements. Moreim.portant1y
the absence of incentives encouraging compliance perpetUated informa!devclopmeotproct:sses.

Since 1974 decentralization laws have expanded the powers and· responsibilities of the threc:
tiers of local government: theproviDces, the cities, and the rural zoncs.Legis1ativepower isvcsted
in an elected regional council whilecxccutive authority rests with centrally.appointedgovernoIS,
mayors, and heads of smaller.units of localgovcrnment. Urban areas are subdivided. intodistricf!S
and neighborhoods. The district heads. ("camat") and the chiefs of. smaller urban and. ~u
settlements known as Kampungsplay an important role in the land markets. They are involved m
record keeping, property valuation, tax collection, and the recording of unregistc:rcd. •land
transactions.

In many ways, the 1egalstrueturcforthe decentralization of urbe:nmanapnt:nt was alre4ldy
in place through the organiutiooalframework for land planning anddevclopmeo.t.Expandet\ltlC.a1
functions were reaffirmed by presidentialdecree in 1976 and, in 1980,miDisterialregulationsC)u~

the distribution of responsibilities. Land administration and taxation rcmaineciwith theqm.trat!e'VeI.
The Ministry of Finance controls all aspects of real cstatetaxation. Interesting1y,tax.r0lls0rll)'liist
current uses and occupants of land parcels. and are not concerned withowncrshiporlegal~1:lcs.

Property taxes arc collected on 85% of informalholdinp. Thcvery .lowUIX>ratestJ.lco~

compliance which from the holders .viewpoint has the· added advantage. ofhe1pingreinfo~~



legality of claims. In 1979, Jakarta and Surabaya property taxes amounted to less than 0.1% of
market value for residential property and 0,20/0 for commercial property.

Land administration is conn-oIled by the Ministry of Home Affairs through its directorate
of Agraria. Regional Agraria offices prep2U'e land use maps, keep cadastral records, administer land
rights, register titles, and issue certificates of title registration in accordance with the basic agrarian
law and supplementary regulations issued in 1961. Registration procedures are ti:meconsumin, and
costly. Yet, the certificates issued establish. a legal claim to the land which is not absolute in nature.
'The certified rights can be contested and 1'he ensuing litigation can only be.·settled by the courts.
Only 10 to 15% ofurban land is actually registered. Informal land transactions involving unregistered
property rights continue to be recorded with the local district heads or Kampung chiefs. Tbeac
officials keep records listing owners of various land rights within the ·community. Their ·ro:ords
remain the most widely used system for dClCUJDClDting land rights. Informal transactions are not
illegal but they should be formalin:d by registration at Agraria otrJCeS within one year of execution.
In·Jakartaabout 25% of all households claim to hold a legal right without having a registered title.

Land regu1arization did not emerge as an issue until the 70'swheD rapid urban growth SPilled
over onto land held under a variety of unregistered leasing agreements. Standard agreements. exist
to transfer existing claims to land without fully documenting.their legality,therebyaJ1owing
successive informal transfers of unauthenticated rights. The inability to use compulsory p~hasc
to secure land for planned projects forteS public authorities to rely on negotiated sales to acquiIe the
land they need. Land disputes, confused ownerships, and ambiguous claims became serious
impediments, holding up the implementation of public projects.

In 1977 an attempt at compulsory registration was not successful. In ·1900 anatiorW
voluntary registration program was launched, financed by revenues from public projects. A title
regist.11ltion program focusing on urban lower inCOlDe communities wasinitiaUdand, .\);'.1989, two
million titles had been registered. Since 1983 the drive has slowed down considerably for lack of
funding. It is difficult to maintain the momentum of regu1arization programswhcn tbclegatityof
the title and the tax status ofdJe property an: independent ofregistration. 1"he Jackafrea1incentives
to comply accounts for the low priority given to regularization by public authorities and priyate
individuals alike.

Since registration is not required fotpurpoaes other than tbe issuance of buildingpc:rm.its,
only developers of large real-.te projects who require location permits issuedbygovem9rsn«41
to register their titles. An added incentive is the higher price commandedby~land but for
the vast majority of property owners the price differential is not worth the cost of registration and
the time wasted on Jengthybureaucratic procedures. Furthermore it is a potential gaintileycanonly
capitalize on if the property is transferred. When such. atraDsfer is contemplated they can always
reassess the situation and register their titleif' they deem it profitablo. In.meantime,goyernmetll
has recogni7tJ(1the rights of holders of informal land titles to retain possession and freelyciisppseof
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their land. They are subject to taxation and entitled to compensation if the land is appropriated for

a public purpose.

In their role as community leaders, district heads and Kampung chiefs have been successfu.1ly
incorporated in the public administration system. Their involvement in matters of taxation and
property valuation has contributed to the integration ofinformal development in the urban economy.
Their traditional authority to issue land documents certifying "Adat" land rights·and transaetionshas
yet to be fully utilized in the land regularization process. They provide the interfacehetween
customary and codified rules and between formal and informal institutions. This is a pivotal role
in a decentralized administrative structure and reinforces their integrative potential. They.can
become the instnmaent for the regularization of informa1land tenure.



3.0 Latin America

3.1 Legal back~ound

The colonial patterns ofurban settlements along the coastal zones and lcplcodesintroduced
in the 16th century bave shaped subsequent development in the region. The only imprint left by the
pre-colonial urban history can be found in the location of interior cities such as Bogota and Mexico
City. The decimation of native populations and the absence of massive immigration allowed
colonization to proceed through the granting of large tracts of land in private freehold ownership.

After independence, the lack of population pressure and the continued reliance of •the
economy on the exploitation of natural resourc:a allowed colonial ownership patterns to remain
unchanged. Land is controlled by large landowners, charitable organizations and mining companies.
State. ownership of land in and around cities is limited.

Since the turn of the century, the development of transportation networks, the growing gap
between rural and urban living conditions, and sharp swings in economic cycles prompted· massive
migration to the major cities reinforcing patterns of concentration and primacy. In Argentina>and
Uruguay over 80010 of the population lives in urban areas.

Topography and soil conditions constrained the availability of buildable land;infla,tingland
values and pushing poorer segments of the population to settle on marginal and envir0lUDC.tltally
hazardous sites: steep slopes, lowlands, etc. Pressure on accessible sites led •toovererowdingand
congestion in existing settlements.

3.2 I and developmeot re&1dations sjnq; 1960

3.2.1 Land deye}OIlQlC1U and the inyaaion of pubJic1ands
The inability to come to grips with the land0wners!1ipissue has impededtbeimplementation

of coherent urban strategies. Large parcels beldfor speculative rather than developmentalpurposes,
allow land to remain idle and keep pricesartificial1y high, squeezing .out ·middle and ·lower· income
groups from the market.

The absence of policy regarding the use anddisposaloCpublic .lands left municipalities
without a framework for the development of the reserves they held whic~ exceptintbecaseof
Mexico city, were rather limitedrare1y ~cecdjng lOOAof the jurisdietionaJarca.Progr:amivcJY,
throughout the 'SO's and '60's, lower income groups and ·rura1.migrants WeIe allowed tosettlc.()ll
public lands. Even in Mexico City, municipal.landreaerves were lost· to squatterization.



In Mexico, after"" the 1910 revolution, a large number of agricultural .land holdings,
"Latifundia", around the capital were appropriated to constitute an adequate !and reserve, "tierras
ejidalcs", for future development in the Federal district. However, illegal occupancy of these lands
started long before plans could be implemented. By 1930 the city was SWTounded by a ring of
squatter settlements known as "colonias proletarias". Public authorities acknowledged their existence,
tried to control them politically but did not regularize them.

Elaborate frameworks for policy planning at the national level often led to the .creation of
special authorities to implement specific programs while the capacity of municipalit:ifs to en(on:e
regulatory controls remained limited. Legal and administrative procedureswer:e superseded by
political considerations.

In Brazil, the Federal Service fOJ: Housing and Urbanization (SHERFAU) formulates
national urban policy. Implementation occurs at the central and local ·leve1s while the state
governments organj~ and coordinate intermunicipal bodies. Standards for the subdivision.of land
are set by the National Housing Bank. Municipal authorities enforce tbeseregulations withinthe:ir
jurisdictional boundaries. The central government can enforce land develOpmelltregulatioDlrin zones
which are expcctcd to urbanize within a time frame of 10 years according to urban growth
projections. Theoretically these areas should also be subject to regulatory controls; but the layout
of some subdivisions, Sao Paolo's public lands were gradually occupied by squatters and in the'70's
even public open spaces (plazas, squares, parks and gardens) were inwded.

Throughout the subcontinent government response to the invasion of public land was slow
to coalesce into action programs because of the inability of·centralgoverDJDellts to regulate land
markets and the lack of workable urban development strategies at the municipalleve1. In afiJ:st
phase governments attempted to provide scrvic::cd sites as an alternative to illegal OCICUpaPCy.'Ihis
approach entailed the use of mineot domain powers to appropriate private land andthecapaQty
to develop the acquired parcels.

Chile managed to develop an effective program in the '60's. Within the context ofanatioaal
policy aiming to decoDCCDtrate population and activities from Santiago. the .•govcmment~tccfa
semi-autonomous federal agency empowered to exercisccompulsory purchase ofprivl\telyheld la:D.d.
This agency known a the Urban Improvement Corporation (CORMU) could alsonea0tiateJoans,
and was authowM to keep profits from the sale ofthe land it had acquired. In thelate'6Q'swhen
CO~~Uwas most active, it purchased 1SOO ha annually and managed to momeotarilykeepupwitb.
urban growth and contain escalating land prices. CORMU· transferred land .to .the.housing
corporation (CORVI) to develop projects for lower and middle income groups. Municipalities were
empowered to1evy a tax on vacant parcels in urban areas but the· maximumratclV8S too •low to

deter speculative holding.



The absence of legislation enabling governments to acquiIe private land without having .to
pay for its speculative value implied that despite eminent domain powers public authorities found
it increasingly prohibitive to acquire the land they needed for urban expansion including sites and
services programs.

3.2.2 ApproachC;S to rqularizjna sgpatt,er settlements on public Land
The alternative approach to widespread squatting within the cities and around them was. to

attempt to regularize squatter settlements. By the mid '60's the id~ had aL"eady gained broad
acceptance. Political parties supported illegal occupants and at various times promised to .regularize
tenure on invaded public lands. Peru's "Ley de Barriadas", enacted in 1965 was the first ordinance
providing an institutional framework for the regularization of illegal land occupancy. 1b.elaw
granted tenure to occupants in existing squatter settlements on publicly owned lands. It did. not
address the status of squatters on privately owned land and prohibited new "invasions"..The law
mandated that the regularized sites be serviced with infrastructure prior to the issuance ofdeeds. Due
to the lack of funds, the settlements remained unserviced; yet over 100,000 titles were ~.most1y
on political grounds. Titles gave the benei1Ciaries acc:ess to mortgage credit butalso made them liable
to real estate taxation. Occupants to whom titles wcregranted during the period· 1965-198S did not
make use of credit facilities and refused to pay taxes, claiming poverty.

In Mexico the 1970 law for urban settlements created a special ageDCyto struetureand
regularize squatter settlements on tht; "tierras cjidales" around Mexico City. Rapiddensiilcationof
barriadas and the diflicu1tics encountered in servicing tbem. impeded the regularization process.
Priority was given to settlements located in politically seositive zonca, such. as San Isidro, .wedged
between the Ministry of Defense and an elite residential·district which, after regularization, became
the Barrio Reforma Social. Meanwhile the world's largest urban .agglomeration, expanded bey()Jld
the jurisdictional boundaries of the federal district compounding the legal and admjnjstrati~··issues

involved in dealing with uncontrolled development.

In Venezuela, the Nation31 Housing Institute in the Ministry of Public Wom{INAVI)was
entrusted with the clearance·of barrios· and the development of low income housing. •Despite ••·laws
prohibiting the construction and rental of substandard dwellings, INAVI's compcasationrula
reflected the ambiguity which characterized the. sovernmcot's approach to ilJeplOCf;UpaI1C)"
Compensation was paid to both the landowner and the owner of the dwelling. Teuants·.·were
rehoused but owners of rented premia were not compensated.

Municipal councils prefenedto rent land to barrio residents rather than cvicttbem'The0nly
clearances authorized and actually carried out were in thecaac of invasion ofpublicopen~or
when land was needed for highway· and road construction. In 1962, a presi.dentialdecreccsublisiled
a private foundation for community and municipal planning (FUNDACOMUN)tQprovidcSOcial
welfare assistance and community development programs in the barrios. The. foundatioD.. Was
therefore partially integrated in the organizational structure of the state.
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In 1964 a special coDlPlittee on Housing and Spatial development recommended the
acquisition of 46,300 hectares of land around Caracas to create a land reserve for the city but the
recommendation was not implemented. The oil boom of the '70's accelerated the rural exod.us.and
the number of barrios grew exponentially, extending along the steep slopes bordering the valleys.

The 1974 Presidential Decree 332 put FUNDACOMUN in charge ofcoordinating programs
to regularize and service invaded lands. The decree de facto legalized invasion processes. The agency
proceeded to undertake a nationwide inventory of barrios. Meanwhile in 1975 the committee on
housing and spatial development reiterated the need to purchase 35,000 hectares to cover Caracas'
short term needs (1975-1980). Once again the acquisition was postponed while uncontrolled urban
eXPanSion continued unabated.

3.3 The impact of the economic crisis

Economic recession, the debt crisis and runaway inflation led to the curtailment ofhousing
and social programs. Budget cuts, currency devaluations and skyrocketing land prices prevented
municipal authorities from acquiring the land needed to implement basic infrastructure works.

Unemployment affected both middle and lower income groups. Throughout.the '80's the
number and size of barrios grew and there was an intensification of ''invasions'' of vacant land and
empty buildings as well as aggressive encroachments on abutting properties. By 1986 Lima had 737
barriadas covering 10700 ha of which 78% were located on public land. In Venezuela the population
living in barrios grew from under 1 million in 1971 to over 6 million in 1985 and by 1989 it 'Was
estimated that 61% of Caracas' inhabitants lived in the city's barrios.

The laws authorizing regularization of squatter settlements mandate servicing prior to the
issuance of titles. The expense involved in extending networks and retrofitting marginalsites brought
programs to a grinding halt. With urban growth now occurring on private holdings, the development
of new districts for limited income groups imply land acquisition. 1\3 the price of urban land. soared
to unprecedented levels municipalities could neither purchase parcels nor acquire them by eminent
domain and compensate owners.

In Peru, in 1984 the government attempted to recover vacant publicly owned land leased to
mjni~g companies at modest rents but municipalities objected to the loss of rentalin.coll1e/and
obstructed the effort.

Brazil and Argentina did not practice compulsory appropriation as a matter of natiollal
policy. In Brazil the government attempted to buy private land but the program. .wa$quiclcly
abandoned when it became apparent that the land was too expensive to be afIordabletothe target
group. The assembled parcels were resold on the open market.



BVOLl.TnON OP BAaJUOI. VBNBZUBIA

JlII6Il )1

II

- 40......
30r:l

<::

.... 20
c 10
0
z

1927 30 35 40 45 50
Years

55 60 65 70 7S

300

250

2JO

:; 150
:::l

::
:::l
z 100

50

192 7 30 3S 40 60 65 70 ..,~

, .,



In Argentina the Pro Tierra program in 1987 for the first time authorized municipalities to
expropriate private land and sell plots to lower income groups. But the only land affordable 110 the
target group was located in outlying districts inaccessible to public transport and unservi~blein
the near term. In 1989 the program was abandoned.

3.4 Land dcve1oprnc;pt on the urban frinae

Since 1970 the urbant.zed area in all the larger cities of Latin America has spilled. over
jurisdictional boundaries. Expansion is occurring on land in private ownership mostly held by large
landowners or mining companies. The urban CXteDsiODS prcacot sharply contrasting fcatureswith
alternating patterns of low density subdivisions where the majority ofpan:els remainvacant·anclare
held for speculative purposes, and densifying squatter settlements spreading in the less desirable
zones. At the fringe, uncontrolled settlements emerge in the midst of agricultural areas.

Land development regulations outside municipal boundaries are in ~ry supposed to be
enforced by central authorities. In practice they are ignored. In'espective of the letter ofthe law, the
regulatory functions are unstructured and rely on a highly politicized administrativeapparatwl for
implementation. At the municipal level, this fluidity gives ample leeway for political ac:eommoda1tiOn.

3.5 Inyasion of private lands and mutual aa;ommodation in venezuela

Short of compulsory appropriation and redistnbution of land by govemmentauthorilties,
regularization of invader's tenure on priva~ holdings requires the approval of landowners sdDce
transactions on land owned. by third parties cannot be lcpDyregistered without the.consent·Qftbe
landowner who bas to authorize and approve the .occupan.cy.

The civil code allows owners to demolish buildinperectcd on their land without.~
authorization or to acquire them from "invaders" at their market value less any damaptcf the
propcny occasioned.by the invasion. Despite this legal backing, landowners are in pradk:e.unable
to eofon:e their rights. Since invaders cannot be evicted~t through the courts, two alternative
actions are poa1ble:

1. The aetionto recover property requires OWDel"S to substantiate ownership. clainisby
submitting registered deeds and to file a separate·suit for each invader.. QuiteapartfrODltbe
problems involved in identifying individual invaders the process .becomes quickly
nnmanageable with. increasing numbers. Fut'tbermore judges are reluetantto pass .seotenees
entailing.evictions.

2. The action to defend possession requires owners to demonstrate possession. through the
testimony of witnesses. The judge couldtheD issue .aprovisionalrestitution ordetto.be
enforced through administrative procedures. Action by publicauthorities isdilcreti()naryand
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is usually avoided since the forceful eviction of families is bound to be an unpopular
operation.

In the early phases of a settlement's development, the limited number of settlers can and do
seek a negotiated agreement with owners. However as soon as their numbers increase, they no longer
seek to be accommodating, preferring instead to seek protection from municipal authorities and
legitimize their foothold.

Owners often actively contribute to the growth of settlements by directly selling parcels
without legally subdividing the land to avoid having to service the site. The rationale derives frolIl
the impact of squatters on land values. The presence of squatter shacks "ranchos" on a parcel
depresses land values in the surrounding area. Owners eager to cut their losses have to dispose
expeditiously of the affected parcel. This settlement has resulted in the emergence of developments
more akin to informal a squatter settlements. Within 5 years, close to 75% of the "ranchos" acquire
sheet metal and wooden frame roofing, brick walls and cement floors.

In mature settlements, over 10 years old, the majority of occupants are no longer the original
builders and over half the houses include rental accommodations. At this stage the residents organize
associations ("Juntas de Barrio") to petition local authorities for protection and request improvements
in infrastructure ser:~ices (accc'5S roads, storm drainage and water supply) and communityfacilities
(health centers, schools and markets).

Invasions are no longer spontaneous events. They are elaborately planned operations
involving "invasion planners", usually lawyers who sell plots to rancho builders and profit from the
transactions. They also arrange for adequate protection by securing the support of municipal
councilors. The Junta Communal, a political organization representing •barrio residents with
membership drawn from the different political parties usually blocks legal action by accusing
landowners of attempting to forcefully evict invaders, inciting further invasions and organizing
invaders to defend their possession of the land. ~~funicipalauthorities support invaders in return for
votes and monetary profit. Political leaders, usually landowners themselves, protect them to bolster
their own popularity. The extension ofservices to established settlements gives rise to anotherrouJ1d
of negotiations. Each improvement is an explicit favor to one barrio and an implicit support of the
whole process.

Govemmentauthorities intervene in the resolution of conflicts arising from in"asionsof
private .land but outside the. judiciary system and without·. reference to the official legal and
administrative framework. In so doing they have institutionalized an informal system for de facto
if not de jure regularization. This involvement-can and should evolve into a. constructive role for
public authorities as catalysts to bring about formal regularization of illegal. occupancy on private
land. It is an important role since urban expansion, legal and illegal, is continuing to occur on
private holdings.



3.6 InstjtutionaJizjna an informal sysum for private land reanJarimtion.
Bmios El Mila&rO, E1 Hormipcro and Tum Tum in Paz Castillo, Miranda, Venezuela

The land in question belonged to a sugar manufacturing company· which authorized some
of its workers to settle on the site. By 1969 about 200 families lived there, mostly newcomers with
no connection to the factory. The occupants formed a "Junta pro defense" to me petitions for
protection from forcible eviction with municipal authorities.

The Governor of the State of Miranda convened an informalmeeting between the Company
and the Junta to promote a negotiated agr=nent. The invasions had occurred on lands whichwcre
not cultivated. The price of sugar was controlled and cultivations was unprofitable. It was only
practiced to prevent invasion since unutilized land could not be protected for long. The: agreement
was read at an official public meeting held by the municipal council and attended by the barrio
residents, representatives of the company and the governor. The residentswcre asked torecordthcir
acceptance of the terms offeIed.

The Company agreed to sell the occupied lots to the occupants at a specified amount but
would not assume responsibility for providing access or servicing the site. Lot sizes ranged from 200
to 700 m2

• No down payment was required and the sales .price could be paid in installmentsover·7
years withoutintetest charges. The municipality and the state undertook to survey theland,prepate
a subdivision plat and assist the residents in the completion of legal procedures. Politicians were I1Qt
inclined to interfere because of the small number offamilies involved.

Although the company did agrceto refrain from evicting occupants who re!wsedWbuytheit
lots, 97'% had settled their accounts by 1979. Procedures were strietlysupervisod by companY la~Jers

through a special oflkechargcd with handlingpayments,documentsandrecords.Resider1tslaidout
streets and petitioned the municipality to provide them with public services.Thec1~colD.pan.y

regularized the pirated connections and installed·meters.

In 1978 anincidentinvo!ving the invasion ofplanted openspaca be1ongingtotheC<)mp8DY
which resultedm the eviction of the invaders, led to the formation of anewassociation,thff"J\lP-ta
pro desarollo" to protect settlers and to. develop the regularized zones. The aaociation1D8f1aFtl1:9
secure the. insta1lation ·of stn'JCt·lightingand somedrainapworks.· It negotiated with tbeCOlDpany
the purchase of 400,000 m'J in the vicinity to·expand the settlements.

When landa1ides occurred in 1981 the Governor coerced the company intoprovi<tiin84$~

plots to be sold to affected households andwben,in 1983, the Junta fai1edtoD1CCtitsoblig.1.~l1n

regarding the ~md purchase the governor intervened oncemoretopromPttheJunta~i~~ttJetl1e

delinquent account. Today the "ranchos" have disappeared replaced byoouses <inP'.:Ill13D.CIlt
materials.
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Initiating regularization in the early stages of illcgr! occupancy, prevented the politicization
of procedures and maximized the chances of a negotiated agreement. Prompt action in subsequent
conflicts forced all parties involved to recognize and discharge their responsibilities in accordance
with the letter and spirit of the agreement, thereby ensuring the sUOO:SS of the land regularization
process.



4.0 The Miclcl1e .But and North Africa

Legislation pertaining to land tenure is based on governing principles of Islamic
jurisprudence, the "Sharia" derived from Quranic prescriptions and religious tradition. These
principles give government wide discretion to issue civil codes and regu1atiOlU! and to incorporate into
the legislation local customs which do not conflietwith Sharia. At theoutaet,~wu asbarp

distinction between urban and rural land tenure. Agricultural land was held underusufruetand
provided the tax base of the state. Usufruct rights could be transferred and inherited but the land
itself could not be subdivided. Urban land and built property in villages and towns, could be owned
as a freehold and was not taxed. Leaseholds were a common .form of tenure for long •term
investments in urban real estate. Intricate tenure patterns differentiated between ownership ()fthe
land, ownership of different property rights to the land, ownership of improvements erected anthe
land, and ownership of different parts of a structure. These various rights were recorded in private
deeds and contracts attested to by local witnesses and certified by the courts.

In the second IUllf of the 19th century strong pressure from the Eutopean powers f()rceda
shift to private ownership of land and individual property rights. The first law to permit private
ownership of agricultural land was promulgated in Egypt in 1858. In 1867 an Ottoman.decJ:coJe
granted ownership to holders ofusufruct rights over agricultural tracts in all the Ottoman domiDiopa.
The decree also allowed foreigners to own real estate.

Direct colonial rule in the Middle East and North Africa .. brought aboutcrucia1a.nd
irreversible changes in the land markets. Appropriation ofprime land by Europeancolomsts, in the
rural areas and thedeve10pment of modem districts to house theiD.tluxof EuropeansinurbaD
centers required the introduction of new legal, administrative and institutional mechanisms, Between
1880 and the tum of the century new .codes drawing on French or Briti~ •.. m-u(~, •• consolidatfd
individual property rights and removed alllogal constraints on the free transfer of titlespavhilthe
way for the assemblage of large estates. New procedures for the registration oftitJes outaidetbe
traditioDal court system were introduced. Registration bc:came mandatory and titJesbad~1)e

registered with a central regist-ration ageocy. Intbeory, titles issued by the registIyarethe0Dlylegilly
accepted documents authenticating property rights. Land over which no private patty C()u1dclaill'
ownership rights was considered part of the state domain, including deserts,forestsandwastelan4s.
Customary forms of collective ownership fell into disuse. Wherethctribal0rder remajnedstrOll&
they evolved in the direction of joint ownership. In Jordan, the land settlementJaw of 1933,
mandated lhe distribution of tribal lands held in collective ownershipamongclanmeD1bers.Titles
were to be n.~-ed in the name ofindividual owners. Implementation was sporadic and .inefTective.



]M#39

However Sharia law could neither be abolished nor ignored. It continued to govern the
possession and disposition of real estate since inheritance rules mandate the distribution ofproperty
among the heirs. There was a progressive fragmentation of freeholds despite the pcrsisteo.te of joint
ownership patterns. Furthermore, the courts continued to certify transactions and recognize the
validity of unregistered titles. Charitable endowments unique to IsJamic countries, known asWaqf,
in the middle east and Habous ;.n North Africa continued to control a large roster of properties in
both urban and rural zones. They are administered by special governmental agencies which have
alwa.ys managed to maintain a degree of autonomy because of their religious charactcrand
succ::essfully resisted colonial attemPts to interfere in their affairs.

The new urban management systems introduced in colonial times had to avoid conflicts with
fundamental Sharia principles to be enfon::eable. When taxation ofurbao property was instituted by
the turn of the century, the tax was levied as a rate on rental valuation since traditionally only
income derived from a property is taxable by the State. The capital value of the property as an asset
is part of personal wealth and subject to a tax equivalent in the form of a contribution earmarked
for charitable purposes.

Municipal institutions copied on wcstcm models were created in tile early part of the 20th
century. Tberight ofeminent domain was reaffirmed, expanded and codified to expedite land takings
for infrastructure projects. Development controls includingbuildingcodes and subdivisionreguJations
were enacted but were only applicable within municipal jurisdictions whose boundaries bad .10·be
adjusted at intervals to generate land for new urban development.

4.2 I and development fC&ldations lim; indcpcndcn~.

Independence allowed the rcc:merpDCC of the institutional and 1cga1 traditions brushed aside
by colonial administrations and their incorporation in civil codes and regulations. Foremost.among
these are three concepts ofSharia Law which have bad a major impact on urban growth and•provide
the legal foundation for the regularization of land tenure on the urban fringe:

1) The awquisitionof property rights by. prescription after a period which can range.·fromS
to 15 ·years depending on the COUDtry.

2) Tbe right to claim ownership of wasteland by bringing it into use through improvement
anddeve1opment.
3) The protection of inhabited dwellings trom demolition except when the site is -*dror
a public use and uponreaett1ement of the inhabitants and payment of full compensation.

These principles have protected squatters on vacant state lands and allowed the legalization
of de facto occupancy in informal settlements. Furthermore, despite the rcaffirmationofformal
proccdU1'eSmandating the registration of titles, the courts have opted for a flexible approach \Vhich
has peIpetuatedthe tradition of transfers by private contract. The coexisten~ of the tWo. paraJlel



systems bas contributed to confusion and endless litigation particularly since the Registry did not
independently verify or update its records. Official attitudes towards court certified documents vary.
In Tunis titles are not legal until duly registered. In Jordan and ~foroccocertification entitles owners
to municipal services and housing credit.

In the 50's and 60's large landholdings disappeared through agrarian reforms, natioQaJi7ation
of the estates of departing foreign colonists~ and the curtailment or abolition of privateWaqfs. In
Egypt they were incorporated with the public Waqfsystem in 1952. In Tunis they were incorporated
in the state domain in 1957.

Aside from Waqf property, public ownership of land within the urban c:eIlters is limited.·The
extent of public ownership around the cities varies widely. Where the urbani70i area is bounded by
agricultural zones the land is mostly in private or joint ownership. It is very di.tlku1t to contain
uncontrolled sprawl and land speculation. In North Afrial the Iq)OSICSSion ofcolonial<estates
allowed the government to constitute important land reserves wbichbecame·a.key element inurtJan
development and housing policy. The reserves were largely depleted in·· the 70's and 80's by
inadequate management and wasteful land consumption standards adopted »y public and semipublic
agencies implementing large scale housing pt0srams. In Jordan, law 40 of 19S2reprdingtriba11ands
stipulated that claims to collective tribal ownership would be limited to land which wasaetuaUyin
agricultural use. Land left vacant would revert to the state and become part of the domain.

In cities which border on deserts, the State oontl'ols· vast lands which unfortunatdyrequi!e
substantial investments in .infrastructure to open them up to development. EDcroachmentscan0nly
occur along a narrow band from which sources of water supply in the adjacent agricultura1~nes
can be reached. Subdivision regulations require that land be serviced before .it can be sold ·.·.for
building plots. The same ciause applies to domain lands which must.be serviced prior to releasc.·1'be
financial burden entailed by significant front end investments .and the ab!ft1ce ofadequatefXl\lt
recovery mechanisms for basic infrastructure systems prevents . any signiflQUlt·markct:ing of
government land. Public land reaerves are therefore left open to encroatbmentand .il1ep1
appropriation.

The oil boom of the mid 70's changed the cbaractcr of urban growth~~dcD.1yaa~

dramatically. Fueled by remittances from expatriate workers, investment inUtban realestaterose
sharply throughout the 70's. The sudden entry in the market .of large numbers. ofhouaeholdswith
cash savinp led to rapid increases in the prU:e oflandand building materials in oneoftheViorst~
most pervasive inflationary spirals ever expericDcod in urbanrealestate. Between 1975and198S latld
values roughly doubled every 3 years. On the fringe the increase was even morespectac:u1araslatld
prices rose by a factor of ! 5 to 20 frustrating the housing aspirations of large segments of the
population. The seed capitalrequired to enter the informal market increased throughouttbe70'sand
80's and surpassed the means of the average urban wage earner. Limitodincome househ()lds .•~

forced to seek acamunodationsin the informal· reotal market.
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Mounting demand pressure and the substantial profits which could be derived. from land
development led to a general disregard of codes and regulations. Hampered by obsolete plana,
lagging cadastres and inadequate support infrastructure, central and local authorities alike were
forced to tolerate the proliferation of uncontrolled sprawl. The dynamb of informal land
development accelerated the outward expansion of the urbani?«i area and triggered signi[1C8Iltintra
urban population movements. Egypt, Jordan, Tunisia, Morocco and Yemen were particularly
affected. The urbani7A:d zone in the larger centers doubled and sometimes tripled in extent,
undermining the operational effectiveness of infrastructure networks. Unserviced areas grew 2 to 3
times faster than the urbanind zone as a whole.

Concern over the loss of arable land prompted many countries to enact laWi ProhibitiDgtbe
conversion of agricultural land to urban uses. In Egypt, where the situation has reached crisis
proportions, law 116 of 1983 protected agricultural land outside the designated urbanization
perimeters of municipalities. To control the tendency of local authorities to annex large tracts ofJand
promoting their conversion to urban uses, the law stipulated that proposed extensions of muniQpU
boundaries had to be approved by the council ofministers. In 1984 the Minister ofAgriculture.isIued
a decree imposing for the first time restrictions on the conwrsion of agricultural land within
municipal boundaries. Local authorities have been entrusted with its implementation. Enfora:ment
is lax and ineffective.

4.3 I and development on the frinae.

Initially a response to a wol'lClling housing shortaae and the scarcity and cost ofsc:rviccd
land, informal development has become a prime form of investment, shielded from tbecorroaiw
impacts of high inflation and yielding lucrative profits. Small scale entrepreneurs· and contractors
reap windfall profits through land speculation, illegal subdivision and low quality construction. The
process also involves small time brokers, local court clerks, and district ofllcials invariousca~~
Yet kinship networks remain a dominant factor in marketing and large parcels aRoftcnbought by
a group of related houacholds and subdivided among them.

Today, informal development accounts for a minimum of 20'/0 to JOOIO of housiD.astartsm
Amman and Tunis, where srowth pressure is moderate, to a maximum of 6()O1O to 700.10 iDtbcCairo
region wz-e pressure is inteDae. Lot sizes ranF from 100 to 300m2 with larger lots fronting on.tbc
wider streets.

In Tunis regulations govemiDg the sale of agricultural land beld by the State·.were. issued··in
1970 and resulted in a massive transfer. of domanial land to the private sector. Despite· restrictions
on conversion to non·agricu1tuIa1 uses, speculative transactions multiplied land values.•Privatesalcs
and leaseholds granted by public agencies gave rise to illegal subdivisioOSand tofrauduJent
appropriation of sizeable parcels from abutting unregistered domaniallands originaUybelongingto
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the "Habous". Claims attested to by witnesses are notarized by the courts as a private deed which
is used to initiate official registration procedures.

Since 1980 this informal process has followed well structured procedures. Lawyers specializing
in land transactions seek out land holders in outlying zones and negociate highly profitable
agreements allowing them to take charge of the subdivision process. For larger' parcels, particularly
in proximity to public projects which valorize adjacent land by a factor of 3 to 4, a plat is prepared
by a professional draftsman and adds an aura of legality to the subdivision. Salbs contracts for plots
are drawn and notarized by the court clerks. In the unlikely event that registnltion procedures
for the original agricultural holding are completed and a title is eventually issued, the buyers of
building plots can only register as joint owners of the larger parcel since the subdivision is considered
illegal.

In Egypt and Morocco, the fabric of informal settlements reflects the prior agricultural use
of the land. There is a concious effort to replicate the street grid of government projects while
ensuring that no less than 75% of the tract's area is saleable as compared to 4,5% undercurrent
regulations. Local developers buy large tracts in outlying zones and hold the land until conversion
to urban use becomes feasible. They offer credit allowing immediate occupancy against a
downpayment. Buyers can start construction without delay and settle the balance of the Jandprice
in installments over 3 to 5 years. Developers make a 20 to 30010 return on investInentby shiftjngthe
social and environmental costs to the public sector which will have to eventually retrofit the

settlement.

Rising land prices and rent control laws have led to a resurgence ofjoint ownershippattems
in formats adapted to the newmarket conditions. In the formal sector,cooperatIveconcepts were
adapted to respond to land rather than credit problems. Cooperatives focusthekenergieson.land
acquisition and subdivisions. Members receive title to individual plots or units under a condominium
type agreement. The number ofcoops multiplied in the 70·s and80·s. In Jordan, despite the fact that
The Higher Planning Council is authorized to designate "planning areas" ··.outside·municipa1
boundaries to create .new urban sites, it is mostly the activity of coo.perativesthatlUlS shaped the
patterns of low density horizontal expansion by leapfrogging over existing urbanization insearch<of
cheaper land. They rely on political leverage to obtain building permits. Registration of the
cooperative entitles the subdivision to municipal servicesaad housing credit finance, thereby
conveniently shifting to the public sector the cost of haphaza.rd~w'1.Having refrained from
exercising their right to refuse to authorize building a,.,;ivity outside the ·development·zoneswhCre
infrastructure can be.provided, municipalities are forced to endure wasteful land consumption and
inefficient infrastructure systems. This subdivision process accounts for the faetthat inJordanm<>st
urban property is held in fee simple ownership with fully registered land titles. However Jess. than
10% of the structures are registered, underscoring the importance given to land ownership,a
permanent asset.
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In the informal sector, a variety of joint ownership and tenancy arrange;.nents have emerged
drawing on the range ofrecognized property rights. Agreements for financial cooperation are worked
out between associates, neither of whom has sufficient funds to enter the market on his own. A
common strategy is for one associate to secure the land and the other to build the structure where
they can each have a dwelling. This method is particularly popular in Morocco and derives itslega.l
strength from traditional rights of utilization. It is estimated that 64% of the privately built housing
stock (formal and informal) incorporates this form of tenure. A family with sufticientcapitalto build
enters into an agreement with a landowner lacking the funds to develop the land. Legally, the
landowner holds a utilization right to a part of the structure and the owner of the structure.holds
a utilization right to the land. A squatter resettlement project in Fez capitalized on this system to
speed up the development of allocated plots.

4.4 Land rcplariwjQn

Governments are keenly aware of the contribution of informal land development to the
alleviation of housing shortages. Consequently, public policy has intermj,:edattempts to control and
efforts to regularize. Prior to the late 70's, regularization occurred through UJ1StrUCtUIed and sporadic
decrees promulgated whenever the situation got out of hand. 1bc leplizatiOD covered subdiV'isiOD8
and buildings in contravention with existing codes by outright regularization of pastviolatioDS (as
in Egypt, Tunisia and Sudan) by revising plans and ordinances to conform to the de facto situation
(as in Morocco) and by adjusting municipal be ldaries to encompass fringe devt.lopmenton
agricultural land i11ega11y converted to urban use.

To harness the dynamism of informal development, municipalities need to overcome legal
restrictions preventing them from releasing unserviced sites in locations which reinforcedesireci
patterns of urban expansion. They also Deed mechanisms enabling them to restrain the detrimental
effect of land speculation.

OffIcial reluctance to. tax v:acant land .. traditionally viewed as a non income. producing~
has undermined efforts to curb.speculation. In 1978 Egypt, Syria and Jordan instituted a modest tax
on vacant serviced lots but the rate is far too low to have any impact. Morocco enacted a similiar
tax also in 1978 but quicklyrepca1cd it. Two other measures enacted atth.e samctime arcstiJ.lin
force. The first is a tax on the capital gains ofrea1 estate traDaactiODS. 1'hesecondisadiacountof
appreciation in excess of 200.10 for.land appropriated in areasatiected by publicpr0ject.s.InEgypt
the New Town Organization bml finally been empowered to repossess parcels which are not
developed within 3 years of aIlocadon.

In the SO's ~tralizatiOD laws have shifted powers and rrapoDSibilitics fromtheoent.ralti)
the local level. While key planning. regulatory and·budgeting functions remain ·vestedin~~tral
level, area planning, code enforcement, and fisca1manapnent arc now 10Q1.respousibilitics~<"Wdl



as the administration of State lands within local jurisdictional boundaries. Decentralization laws
often impose constraints on the management of municipal lands either on disposal strategies, as in
Tunis, or on the application of revenues generated from land sales, as in Egypt. The regulatory
latitude granted to municipalities enables them to issue regulations supplemental to national codes.
They can neither amend nor override national legislation and central directives.

The absence of a tradition of local government accounts fol' the intrinsic wcaknessof
municipal institutions in the region. Existing administrative structures and regulatory controls were
mostly copied on French models. Executive functions are discharged by a hierarchy ofappointed
officials. Morc recently, elected local councils ha~re assumed a larger rolc in administration and
decisionQrnaking. Council members include landownCtS, rontraetors, entrepreneurs and brokers active
in the informal land development process. Hence. the noted responsiveness of local viewpoints and
actions to the particular interests of this potent coDSltituency. Over the years ambivalent attitudes and
laxity in the enforcement of regulatory controls have given way to open tolcrancc·of violatioDS and
active support of measures to legalize informal subdiviliions.

111 any city, land regularization. issues am bel very different depending on whether the
irIegularities are the result ofillegal settlement on statec)wned land, iUcgal conversion ofagricultural
land to urban USC or illegal subdivision of a parcel. St:nJIeturcs violating buildingcodcsdonot affect
the tenure status of the plot on which thcystarld. Titles to illegally subdivided land <cannot be
registered, neither can permits be issued to build oln these plots. In most countries, real estate taxes,
plot charges and other fees cannot be levied on property which is not registered,deprivin.g
municipalities of revenues they dcsparatelynced to service these developments.

Tenure systems which regulate possession and disposition of land are sanctioned by Sharia
principles and CAAnnot be easi1ymodified. Develc)pment controls which regulate theutili.73tionof
land can be changed as conditions warrant.. Land regularization .is priInarily concerned·. with
violatiolDS of development controls. Despite .ovcdy cumbersome .• and compliQtedadministrativc
procedl1l'CS there arc no major legal obstacles to regularization in the case ofinformaldcvel0pmlll\t
on privately owned land. Invariably, the occupanthas bought a plot from the owner ofalarae~
and is in possession ofa sales contract certifying the transaction. Unless the se1ler's claimtotbelaDd
is con~:sted, the buyer's tenllIe rights arc not at issue. The transaction can be registet'eclandatit1e
obtained upon payment of the registration fees. The tit1c.would only •. refer to the. tnmsf«iof
ownership rights to the parcel. In Egypt unregistered propertiel are listed in the uarollaandcanOe
serviced. In theory tbey are •also subject to rent control laws.

In the case ·of squatters on public land, legal and technical· impediments can.provc .difticult
toovcrcomc.but govcrnmcntsdo cxCICiac a greater dcgr:cc of controloverthepr0CCS8.Thc0ll1y

exception. is•• the case of lands designated for utilities, thoroughfares, public ··open.·.spa~·•• and
community facilities which con.stitute a special Qtes°ry ofpubliclandsoutsidetheSta~(dPmajn'1be
priority given in Sharia to thcprovision and proteetion Ofpubtic .thorouabfaresbaa egablcd
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govemmcmt authorities to appropriate up to 25% of the area of a privately .owned parcel without
compensation to open up or widen public rights of way, provided that the remaining land is
developable under existing codes and regulations. These lands cannot be transferred from public to
private use and are protected from encroachment or appropriation. Squatters settling on these lands
and public rights of way cannot be legalized·and will eventually have to be cleared.

The mixed experience of upgrading projects reflects the problems of linkage between
registration of titles and cost recovery tbrough plot charges rather than a reluctance on the part of
municipalities to regulate land tenure per se. Land regularization can remain entangled in the web
of bureaucratic issues related to collections, jurisdictional disputes over special fun.ctions, problems
related to the allocation and application of receipts, and political and social concerns over equity
considerations.

4.4.1 Land re~arizationin Jordan:lnstitutionalizjn~a formal procesS
Compared to other countries in the middle east and north Africa, Jordan's experience with

squatter settlements and informal development is a very recent one. In the greater Amman region
squatter settlements stretch along the Amman-l..arqa corridor while informal development is
occurring on the: northeast fringe.

To avoid. excessive fragmentation of ownership, further subdivision among heirs is prohibited
when the resululJlt individual lots would be smaller than 150m?, the minimum lot size allowed by
subdivision regulations. The bulk of vacant land in. Amman falls in this category. Properties have
to remain in joint ownership among the heirs and, more often than. not, continue to be registered
under the name of the last·owner having had full title to the land.

To devc~lop vacant land within municipal boundaries, Amman experimented with land
readjustment. Ihe municipal council is empowered to delineate land readjustment zones. Itca.ntake
without compensation up to one third of the area of a plot to provide>utilities and community
facilities. The process proved to be rather cumbersome because of the variety ofold property rights
which must be appraised and translated into new ownership rights integrated within the planned
development for the site. Land shares are therefore defined in terms of value rather than plot size.
Values are set by an appraisal committee and is subject to an appeal procedure. Shares can be traded
among holders to consolidate holdings below minimum lot size. The ambitious land readjustment
project ofNorth Amman covers 700 hectares. Planning work started>in 1985 and the approved plans
were referred to the Department of Lands and Surveys in 1987 for the issuance of titles.. The method
has been used to deal with problems of fragmentation of holdings and multiplicity of owners. Ithas
not been used as a mechanism for regularization of land tenure as is the case in southeastAsia.

A flourishing informal sector·has developed in the Northeast sector of the Amman region
capitalizing on 2300 hectares oftribal pasture lands and property owned by thePhospbateCompany.

The parcels being marketed average 500m
2

matehing· the middle range ·of regulatory plot areas in
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standard residential district:3 (Zone C). Taking into account the evcntual costs of regularizing tit1es
(mcluding the payment of a fine for building outside the authorized plamrlngareas and registration
fees) the prices offered are very attractive compared to the higher quality options available on the
formal land markets. For median income households it is the only affordable access to land and
home ownership.

Entrepreneurs use local brokers as intermediaries to negotiate the purclwe of traetsofland.
The transaction involves the informal transfer of tribal rights to the developer. A private sales
contract referred to as Hujjah is drawn, signed by the two parties and attested to by two witDes8es;
but it is not registered with the Department of Lands and SUIVeys.

The developer proceeds to subdivide the tract and sell building plots in a similar fashion. The
subdivision layout conforms more or less to the norms applied in gOvemmeDtprOjects althoughlots
are usually smaller. Likewise, the housing const:ructed reflects the official building codes. and is of
surprisingly high quality. The buyers must:

• establish a presence on the site rapidly and discretly;
• avoid attracting the .attention of state land inspectors whoregular1y petrol land outside
municipal and planning areas.
• work expeditiously outside regular working hours to build a oncroom~.A·roofcd
building is .1eplly considered an inhabited dwelling protected by Sharia. from deIXlolition.

The JointState Land Committee which overseas thtselands is empowered to remove violations and
impose fines on violators.

When settlers in the Ruseifa aRa. reKhcd .a criticalmass,thc newproperty0WDCl'S .e.u:rtcd
pressure on the government to regnJariz their tenure. 1behigh cost ofprivately suPPlied water and
electricity was a strong incentive to regularize in order to qualifyfor municipa1servicettraditi0naJI'
provided free ofcharge. Thec:ost differential was such that .households would fare bettcrpayins~
estate taxes and having~ to public utilities. In the early 70's, a braDdl0fticc oftbcLlcpartrDeot
ofLands and Surveys was cstablisbed on the site and has been operating since demarkat.itlgplotsand
sorting out property rights.

1heMiDistryof Municipal and Rural Affairs and thcEnviroDJDellt()(MRJ\E> .•1VbM;!l
controls land dm:lopmcnt outside of tile jurisdictionalboundaries ofOIeater Amman MUDiQpa1ity,
bas establisJwl the following formal regularization procedures.

1) Submission of application to regularize a sub-area. to the Department of.CityanciVi1Jage
planninS MMRAE.
2)SitetreoDDaiSSUl(:C survey to determine tbefeasibility ofregtdarizatioDbaseJdiQD ,
evaluation criteria including:physicalcbaracte.risticiofthe_ QlUl1jtyof~

difficulty ofextendin.primaryinfrastructure to the .site, costof~tlttjngthe~elQ~~
3) Preparation of a formal subdivision plan byMMRAE.to laYOllt publicript30fwaYaad



delineate land reserves for community facilities.
4) Approval of sub-arca plans by the Minister.
S) Submission of plans· to the Governor who issues notices of public hearings.
6) Review period (2 months) and filing of grievances and objections.
7) Adjudications of grievances.
8) Endorsement of plans by the Governor and final approval by the Minister MMRAE.
9) Referral of approved plan to the municipality to include the sub-area in its in.frastructure
and services programs.
10) Referral of approved plan to the Department of Lands and Surveys (DlS) toissuelega1
titles to individual plot owners.
11) Detailed survey by DLS and installation of metes and bounds.
12) Preparation of cadastral records for each parcel.
13) Assessment of plot charges and survey fees.
14) Issuance of titles upon settlement of all charges and fees.

The first phase of the land regularization process at Ruseifa involved 530 hectares. 1be
procas required a coordinated effort between the Department of Lands and Surveys, the Ministry,
and Ruseifa Municipality. The process proved to be complicated and time coDSUlDing.Numerous
difficulties were encountered in attempting to collect plot charges. Households felt thcybada1ready
paid presumed owners for the acquisition of their plots and refused to pay any additionalcba.r8as.
Utilities and services have not been forthcoming for lack of budget appropriations.

MMRAE has concluded that planning must stay ahead of development to expedite and
simplify the procedures. Thesccond phaac of the Ruscifa land regularization project willinvolve 700
hectares. Less than 150;0 of the •.aa:a. bas aetuaIly been built up.

4.4.2.I~~d ;:;:tdarizarion in Cairo Goycmatc.. Emt; Thcnatigna1JMql iotedfRupm

dromtraHz.atioQ

Until 1980 there was no oftlcialpolicy reprdingthe regularizationofinformal1aJ1d
devc1opmentbeyond periodic and highly controversial blanket legaJintions of past vi()la~oDS.'Ibt:

Existing laws 1epli7f'd subdivisions and structures violatingamting coc*andgrant.ed Dlunicipalities
discrctioDalY powers to service these areas while specifically probibitiDgfuture violati0ilS.SiaQcthe
underlying causesfostering informal land developme.ntwere never .addresaed,. itbeannenecessaryte>
issue similar laws at intervals legalizing a de facto situation.

1heupgradingprojects sponsored.by USAID and The World Bank.iri.1978r;ij~~
regarding tcnureinboth· squatter zones along the desert's .cdge andilJegally .subdividedagriCu1~
land. They required the institutionaJjntion of legal procesaesand administrativeprocedureste>

regularize tenure in the upgraded sites.
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The progressive transfer of executive authority from central ministries to units of local
governments between 1975 and 1982 was accompanied by frequent changes in laws and regulations,
the unavoidable consequence of incremental adjustments. PotiC'1 guidelines, development standards,
capital investment programs and operational budgets continued to be the responsibility of central
ministries. Program implementation and actual construction, operation and maintenance was
delegated to the governorates through functional hierarchies headed by undersecretaries attached to
the central level but working for and in the governorates. This institutional organization made it
impossible to formulate and implement land policy without direct links and coordinating mechanisms
between decision makers at the central and local levels.

Extensive functions were delegated to municipal authorities in the field of land management
and development in addition to their regular responsibities for the delineation ofpublic rights ofway,
enforcement of building codes and subdivision regulations and the provision of community services,.
Legally the governorates were empowered to manage and dispose of state lands within their
jurisdiction. The proceeds were earmarked to replenish a special fund created in 1976 to finance the
construction of public hou.::.;ng projects.

1Law 135 in 1981 was the first to mention procedures for the regularization of informal
development. Itmandated governorate authorities to prepare upgrading plans for settlements located
within their administrative boundaries but did not specifically address issues related to land tenure.
Following the enactment of the law, local authorities turned to the national legislature for the
definition of rules governing the transfer of state lands to the settlers. The only.existing rule at the
time was a presidential decree promulgated in 1976 which authorized the sale of government land
to illegal occupants upon payment of the full market value prevailing at the time of the transaction.
Local authorities felt that a more flexible approach was needed to deal with limited income groups.

In 1984 Law 31 of 1984 empowered Governorates to dispose ofland through negotiated sales
conditional upon the recipient's obligation to utilize and develop the land in accordance with the
terms specified in the sales agreement. In parallel, law 34 instituted harsher penalties (fines.a.nd prison
sentences) for encroachments on agricultura11and or vacant unutilized state.1ands. A year later
executive regulations to implement law 31 had still not been issued. Governorates felt pressured to
develop interim regulations, outlining procedures for filing requests to purchase land plots; paying
fees to cover survey costs and depositing a flat rate charge related to the size of the parcel as a
downpayment pending actual appraisal of the property.

When the central executive regulations were fmally issued in 1985, the ministerial decree
referred to procedures for the transfer ofwastelands to occupants who had brought the land into use
prior to the enactment of law 31 and allowed the Governorates to define their own operational
procedures to implement the law.
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Following a full year of study and deliberation by a special committee, its recommendations
were adopted by the local council and a decree issued by the governor in 1986 spelling out the
policies and procedures for the regula..tization of land titles. The decree stipulated that:

I. Structures which conflict with approved street alignments and planned projects would Dot
be regularized. Occupants would only be granted a temporary land lease until construction
of planned works started.
2. The interim regulations developed in 1985 for the sale of vacant government owned land
to settlers would be institutionaliozed.
3. PrescriptiOD c1aiJm which do Dot encroach OD land designated for approved projects would
be regularized.
4. A special office would be set up in the Governorate Properties department to. process the
requestsd for regularizatioJ!.
5. A committee beaded by the General Secretary would supervise implementation.

By the end of 1987, less than 30,000 requests had been filed, representing about 5% ofti1e
estimated Dumber of eligible illegal occupants in the governorate. No more than 7SO had actually
made the required downpayment. The lack ofresponse prompted a reconsideration ofthe proccd1J1"el
by the local council. It recommended that the initial flat rate charge be elirninatec1and replaced by
a regular downpayment upon appraisal of the property. The proposed amendments were .adopted
and incorporated in the land regularization procedures in 1988.

A full 10 years have elapsed since the issue of regu!arization was tirstraiacdinrelatiODWthe
upgrading ctron. The decentralization of responsibilities has entailed a sequence .ofincremental
adjustments in the c:entrall1ocal interface. National laws are increasingly enacted in theforIDof
enabling legislation setting a framework of broad powers and areas of responsibilities. Local
authorities are given wide discretion to formulate land policy and disposal strategy and dcti~the

rules, regulations and proccdUlCS governing transactions including the rcgu.larization of infqrmal
tenure.

At DO time during this long drawn out process was the basic concept of prescription rights
ever questioned. Occupants never felt that theirscau:ity of tenure was threatened. Funbenn0ICthc
elected local council felt that titles should be issued to settlers in accordaoc:e withtbcir Silaria
sanctioned rights and that they should only have to pay for the costs of the~darization

procedures. The inability of authorities to enforce penalties undermines theeffecti"_<?f
lega1iution as an incentive to comply with regulatory measures. Since the Jikeliboodofcolle¢tioo
is highest for frODt end cbarp, remitted prior to the issuaDccoftitles, it.is.importantto ••~••·.~
a~t regarding the. modalities of computing and collecting downpaymcnts ear1yonmtbc
process.

Tae enactment of procedures for land ICjUlarizationin Cairo was delaycdbyqu~ons

regarding thclegality of charging for land in accordance with ability to pay. The Jaw·emPQWfJJ:S ...
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governorates to transfer land by negotiated agreement. But local authorities are concerned that by
allowing settlers to acquire titles at an artificially low price. they would be jeopardizing their ability
to charge real estate development corporations the full market value for desert land opened up by
the network of new connectors and the ringroad. Likewise, the charges that landowners in. informal
settlements are asked to pay must be clearly defmed. understood and accepted before they ca.nbe
enforced. Serious issues of social equity have been raised in this regard. It is crucial that they .be
resolved in order to successfully institutionalize a process for land regularization.



5.0 Sub sab..... Africa

5.1 Lepl backifound

In the 19th century the European colonial admini:stration introduced codes copied or adapted
from western systems governing property rights, regU.1ration, acquisition and transfer of land,
development regulations and taxation of real estate property. The primary intel1t of the codes was
to manage the colonization process and facilitate the exploitation of natural resources including the
rich soils for farming and planting cash crops.

The colonial administrations found the verbal traditions ofcustomary law incompatible with
western concepts of codifIed legislation and sought to "expurgate" customary rights through.a
combination of COnfISCatory practices and marginalizati\on. But deeply ingrained customs proved
resilient and enduring, forcing colonial administrations to adopt a more conciliatory attitude· and
recognize the legitimacy of customary law, albeit within a limited perimeter of designated villap
lands. In the rural areas the two systems coexisted in parallel•

.
Tenure in village lands ranged from inalienable collective ownership in West Africa to

fragmentation of holdings in East Africa, with important l.ocal variations depending on tribal rules
governing allotments of parcels and the inheritance of property rights.

In the British colonies, urban land policy drew on English common law and the home rule
tradition. The crown lands ordinana: of Uganda in 1903 and the Government lands ActofK.enya
in 1915 stipulated state ownership of all lands that were not already private property or tribal
domains. The delineated tribal land raerves were referred to as Trust lands in East Africa and Stool
lands in West Africa. Tnbal groupl were allowed partial autonomy in internal governance and could
thus manage their lands in~r~ with their own custolDaIy laws.

In the French colonies, a civil code for the colonies was officially promulgated in SeQesaJ in
1830. However the statutes relatin. to land teI1ure proved incompatible with the objectives· of
colonization and were replaced in 1906 by the "Act,e Torrens" empowering the .State to grant
provisional land concessions designating allowable mjJiution and indicating a time frame for
development. Concessions are viewed as a transfer of property and must be registered, a procedure
known as "immatricu1ation".

The right of tribal groups to collective ownmship of designated village lands· held,UJlder
customary law was recognized. However uiilike the Englilh system, the centralized admjnistrative
structure of the French territories did not allow for internal fragmentation of villilgelands.• This
restriction did not surface as an issue because customary law in the region prohibited the subdivision
and sale of tribal land which bad to remain inalienable and in collective ownership... With1'.he



exception ofvaamt village lands, all parcels left unimproved for 10 years or more were reposaesaed
in 1935 and became part of the State "domain". Heavy penalties for infractions to land codes ranged
from jail sentences to fines. D1ega1 occupancy of domain lands usually resulted in the clearance of
squatter settlements ("dCgucrpisscment") when the land was needed for some purpose.

The absence of an indigenous urban tradition was reflected in the absence ofcustomary rules
for the appropriation and use of urban space. Urban settlements had been established by foreigners
and were dominated by foreign groups: Europeans, Asians, Arabs and Levantines. Throuahoutthc
colonial period, African ownership of urban property. was limited.

Colonial administrations prevented any intrusion ofcustomary law in the cities. In east Africa
the com;niuioner of lands granted 99 year leases for urban parc:e1s. The leases could be converted
to freeholds upon fulfillment of specified conditions and payment of a fcc. In the iFreneh colonies,
municipal authorities granted urban land parc:e1s as a provisional concession to a private party
enabling the "attributaire" to develop the site but retaining ownership of the land forthe.State.Tit1e
to the land was acquired upon certification that it had been developed as mandated.by the terms. of
the concession.

To allow the settlement of African populations in the cities, colonial authorities instituted the
occupancy permit system which allowed the holder to occupy a lot but did not entit1e him to acquire
property rights over the land.. The system was introduced in the French colonies in .1909.. Lot sizes
were restricted to 200m2

• The transfer of occupancy rights .was authorized in 1921. ThelawaJao
provided for oompensation for the improvements in case of displacet:tlCDt. In 1943 a decree allowed
the permits. to be changed to provisional concessions, subject to the. codified .procedures. for ·the
acquisition of titles. The only restrictions on the freehold was that the property land •not be sold to
a European.

Municipal bo.undaries have no impact on land tenure systems or. land transac:ti0ns~

Municipalities .and communes do not control state lands within their jurisdietionallimits.·The
allocation of concessions andtbe issuance of titles·can·only be done by centralauthorltics.

The concept of improving and developing a landholding is ccntral.in West Ati:icmcodcs.8Dd
customs. Claims to property rights binge on the ability to demonstrate adeqU8teUti1iutioll("nti_
en valeur"). The dJectiveness of the system requires a generalagreement on and UIldemtaDdittgof
the minimum requirements needed to make a claim acceptable to govemmcnt ..authorities .•·an.d·to
allow the issuance of a title.

5.2 land development teauJations sjpq; indcpndcnq;

With independence came an assertion ofcultural identity which led tothe~geoceiC)f'

customary rules and religious percepts. National govemmeots coll1dhardly deny~1egi~



without jeopardizing their own authenticity. The colonial policy of containment and margin ali7.ation
conflicted with the objectives of socio-cconomic development of a national territory.

Conversely, the authority of the State had to be strengthened to prevent the confusion arising
from the application ofdifferent customary tenure practices. In general, post-independence1egi.slation
sought to:

- Redefine and expand the public domain;
- Control land development;
- Regulate transactions of customary holdings.

There is however a wide discrepancy bctwccn the regulatory powers claimed bythc State and the
ability ofgovcmment authorities to enfOIQC them.

In Kenya, in 1963, the land Adjudication Act provided for the consolidation of native
landholdings stipulating that this should be done in aa:ordaDce with customary land tenw:epra&:ticea,
while the registered Land Act sought to integrate different systems and modemim·the.rejsUatiOil
process. In Ghana the Administration of Land Acts of 1962 authorized the state to.intervenein the
management. of tribal ("Stool") lands, control their usc and appropriate them by the power of
eminent domain if needed to further a public interest.

In the Ivory Coast, private ownership ofland was retained. Village lands continued to be held
under customary collective ownership and management. Individual ownership ofurban parcels could
be acquired in a two. step process. First as a.provisionalland concession pending developmelltand
upon complctionofthe improvements, the property could be registered as an individualfrceholdan.d
a title issued to the owner.

In Cameroon. (1963) and· Senegal (1966) nonregistered land .was· declared part. of the State
domain. Individuals and groups can obtain land aUocationswhich give than a rishtof1J1;iJi_
but not ownership of the land. However the utilization rightsCUl be inherited. Fully developed urban
parcels are granted a spocial status .which. allows issuance of a registered. title.

In OWnea,the 19621aw regulating real estate stipulated that the Statcwasthc sole0lVDG'
of.1and in the•nation.• Private parties holdina· propcrt)' under.codified or customary •laws can 0111>'
claim arilht to utiliution of thepartcLfor agriculturalor urban UICS. CollleqUelltly, itbec.ame
illegal to hold vacant land cxc:ept as a.provisional coJ¥:ellion pending developmeDt..All otherv~t
lands are considered part of the "Domain".

In zaire, thesamc principle ofgoverDD1el1t ownership oflandwasestabUshtJdbythcBa.k~~a
law of 1966 and reinforced by new laws in 1971, 1972, and 1973'1beStategrant8C()ncessi0"'~

private parties authorizing the use ofa pmel. The terms of the leaseholdsicanvaryfr0Dlpcr~

to three year renewable rental agreements. The law sranted tribal groups a col1ectiveliptof'



utilization of village lands. In the urban areas landholders were guaranteed security of tenure UDder
the new system. A "parcel card" authorizing the utilization of a specific plot replaced the "OCCUpaDCy
card" of the colonial period. The title to the developed concession is documented by the issuance of
a registration certificate for which a tax of SOlo of the purchase price is charged.

In all the newly independent African nations, the coexistence of two parallel legal systems
mandated setting up mechanisms to structure and regulate their interface. This in tum demanded the
reinterpretation, adaptation and integration of customary rules and tenets withintbe ~orkof
codiJ5ed law. The urban fringe provided the geographic setting for this challenging interface.

5.3 lad develQpment on the urban frinae

Rapid population growth and massive ruralIurban migration have· resulted in a dramatic
expansion of the urbanized area in the larger cities. Spilling over municipal boundaries dcHnea1't)(f
in ccllonial times, urban development, formal and informal, is now oa:urring either on domanial
reserves or village lands beld under customary law and managed by clan leaden.

The need to structure urban growth nCCC'i.utates the layout ot infrastructure networks, the
ratiOlrlalization ofjurisdictional boundaries and the recording of properties;·a horreodoustask giveo
the inability of cadastral services to keep up with urban expansion. Largescale planned projects on
the urban fringe invariably require land assembly by eminent domain procedures whi~ include
formulas for the compensation of occupants.on the appropriated site. This cntailsa dctinitioQofthe
extent of customary tenure rights and the property over which they can be exercised.

Starting in the '70's, the wealth represented by urban land,the most rapictlyappreciatiDg
commodity, and the potential profits that can be derived from· land transactions 1edtoaner:ositin
of the. collective management of customary lands. Village chiefs started to subdivide and selltheir
ancestral land. Traditional rights guaranteed by lineap and aJ1iances aD1Ongkingroupiarc reduced
to a preferential treatment rctlectcd in lower pria:I for plots andpreredeoce in allo_ts,butnot

exclusivity. Social heterogeneity is a characteristic ofinformal development.oo.the urbanf.ringe.SiJ:ICC
village chiefs can no longer control subsequent transactions, informal settlements •~ve.t)'
rapid deDsiilCationthroush furthersubdivisionofpan:eJs, the addition ofrentalaccoDmtodati0I2S'
and overcrowdina. In less than 10 years the population of a settlement can .swellfrom under 100
members ofa kill group to Over ·10,000 inhabitants belonging to different etbnicgrou~.

lIrespecti"fe of whether vacant land could leaally be subdivided ornot,villageehiefsha\'~

found it more cxJ:lCdient to Slibdivide first and thal seek ex post facto regularization. Itistberef~re
to their advantagc~ to ensure that:

- subdivisi\()n does not flagrantly contraveoe otrlCal development standards;
-parcels wre built up promptly; and
- constructionism durable materials, preferably reiDfotted cement blocks.



The layout of the subdivision is undcrtakcd by a profCSlional surveyor in exchange for one
or two plots for himself. Hence the orthogonal layout replicating the grid of official subdivisions
clearly anticipating regularization. Yet, streets are often impassable in the rainy season due to
difficult site conditions: unfavourable topography,high water table or crodable soils.Plotsizcsare
generous and range from 300 to 600m2

• A private deed is signed by the two parties and witn=sscd
by locallcadcrs.

Given the rapid appreciation of urban land values at the fringe relative to incomes, some can
take up to 10 years for a young family to accumulate the capital needed to acquire a plot from a
village chief. The contributions of multiple wage carDers are a PreIaluisite to enable households to
save. In this context, the role of the extended family and the income generating activities ofwomen
are essential to give a family access to property ownership.

A plot in a government subdivision is a bargain for the price, bringing immediate security
of tenure and infrastructure services. However, given the imbalance between supply and dema.Jld,
access to patronage networks is important in order to avoid lengthy and fruitless waiting periods.
A parcel in an informal subdivision can be acquired for about 2()G1O of the cost. Risk ofdisplacement,
problems ofaccess and threat ofencroachments arc counterbalanced bythcprospccts·oflarge profits
from a guaranteed appreciation in property values and real possibilitieS for income generating. uses.

To counter charges of greed and .abuse. of power and to avoid friction .with the younger
generation, village chiefs increasingly resort tothc creation of "village assoeiations" grouping
members able to contribute financially to the development .of larldholdinp. The ·skill·.and
aggressiveness of the association and its access to patronage networks determine the magnit'udcand
security ofthe·development as well as the range of violations it can cumulate with relative·impunity:

- Building rental accommodations.without a permit;
- Illegal sale of land;
- Subdividing vacant village lands without authorization;
- Illegal occupancy and sale of larld outside village holdings;
- Illegal conversion of agricultural parce]sto urban use.

5.4I and mau1ariptjOD

A strict application of land development regulations. would deny. the legality ()finf0rmal
development of land hcldundcr customary law. The status of eummtoccupants wouldatsobein
jeopardy since all transactions occurring prior to the registration of a parcelarcillega.1and
consequently null and void.

Since independence, gOVC1'QlDCQt authorities bave been relUdant to cnforce~tory

measures that openly ~nflict with customary .sights. Preveoting the .subdivision.·ofvil1age•. lands
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would be viewed as an unwarranted intrusion of government in tribal affairs and a COnfISCatory
practice preempting the traditional rights of villagers to manage their own property. Legalization is
the only politically acceptable policy and regularization the only technically feasible solution. The
interface between formal and informal development is interlinked with the interface· between
customary and codified law.

5.4.1 Land fC&Ularization in tbe·lyo[y Coast: A fully instjtutiona1imd prog::q with codified
rules and ptoced'lll'eS.

In the Ivory Coas~ subdivision of vacant land is allowed; the infraction in informal· land
development arises from bypassing subdivision regulations which mandate official approvaloftbe
plat and minimum servicing by infrastructure prior to the sale ofplots. A 1955 decree had prohibited
the sale of customary lands except through the codified registration procedures. The complexity and
cost of the documentation required to file a formal application for a subdivision authorization is a
deterrent to compliance. Lengthy and cumbersome approval procedures which can. takeanywhc1'e
from 6 months to over 2 years arc an added enticement to ignore the law and scekregulariZation
after the fact.

Proccduresfor the regulariZation of subdivisions on village lands were enactcdin 1977. They
arc also lengthy and cumbersome but at that point the developer or the village association ••. has
already reaped the profits from the venture. The survey and planning work will be undertaken by
the responsible authorities and decisions will affect new owners and occupants on tbe site. Since 1965
the quality of buildings in informal settlements has increasedmarked1yref1ecting rising expectations
regarding security of tenure. Since the enactment of the 1m law, the Water and Electric companies
which legally should not service irregular developments have started to do·so in anticipationoftb.cir
eventual regulariZation.

The regularization process entails first the transfer of customary holdings to the State
"domain" and then a reallocation of the domanialland to lot owners as provisional conccaions.
Freehold title can be ialuircd following regular procedures. Holders of customary rightaare
compensated for the appropriation oftheir land. OtherS c1ajmingownership oflots in the subdivision
will receive the right to acquire title to the lotand pay the survey and bounds fee.Ifthelotis~~
they have to meettbc same eligibility requirements as any applicant for a landconcession:pa~t
of a deposit to prove capacity to devcloptbc land. Thcdeposit is roughlycquaItohalf tbeeQStc.l£
a modest house and willbe reimbursed as workprogresscs.

Since land is privately owned, it is taxable. Land which remain~ UDdevc1op~~r

underdcvclopped after thccxpirationofthegrac::e period is subject lOa tax surcharge and in a<lc:Ji.tiQ'O .
can be.repossessed at anytime without compensation.

Regularization procedures have to be initiated by the villagers andthemayor/oftbe

commune in which the village is located. The Ministry of Cons1:rUetion and Urbanism and the
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Direction et Conuole des Grands Travaux are responsible for replanning and servicing the
subdivision. The formulation of criteria for regularization and the selection of minimum service
standards are interlinked and affect the pace at. which regularization can proceed. Since budgetary
constraints limit the ability to meet requests on file, the present and future potential to bring
infrastructure to the site at a reasonable cost is a key determinant of priority ranldDg. It is no
coincidence that regularization usually occurs in conjunction with large public projects.

5.4.2 J and rcp1arizatiaQ in Guinea; An arodal institutional ftamcwork with unl!'r1¥jtpmd
procedures

In Guinea, the State has sole propriatory ownership of land. Consequeotlyvacant land
cannot be sold. Legal expansion of the urbanj2'ed zone can only~ through land assembly and
the platting of new subdivisions by the Ministry of Planning and Urbanism

The 1974 law which detailed emjnent domain procedurea provides compellSationfor
authorized improvements. With the· exception of .struetuJ:es. on~ holdings, no monetary
compensation is awarded for buildings erected without a permit Occupants ontheappr~tedsite
are given plots in excban _ of the parcels they held, 1.JSWil1y in the DeW subdivision and~
in aresettlanent zone. The transaction is considered a t:raDs£er ofutjJjptjonrishtsfromonepropocty
to another of a roughly similar value.

The allocation of a parcel is equivalent to the granting of an occupancy permit. A fee is
charged, which prior to 1987, was a flat rate but is now progressive in relation to plot size. It is
inteDdcd to cover the cost of surveying and 4eman:ating the plot boundaries. ParceJa bave to be
developed within 3 years of allocation. Failure to do so entitles the State the reponess the land.

Informal settlements on the frinIe develop on village lands regulated by customary law,
following the process outlined in previous section. SiDc'e land caDIlotbe sold, transactions are
recorded in private deeds as donations of property rights.

R.est.ructuriDg and upgrading projects repce8eIlt the sole mecIwUsm by which Janel teIlom is
regularized. The main objective of the public intcrveotion is the introduction of the minimum
infrastructure oeeded to integrate the area in the urban fabric: acc:., drainage, public ri&hts ofway .
and sites for community facilities and future improvements. ReauJ.a,rizatiOIl of tenure on the site
occurs as a byproduct of the restruetw:ing prooeu.

The ofllcial mandate given to the SUlVeyOrs is to plat the largest feas1ble area in order to
max jmi7A: the return on government investment in infrastructure. They are also empowered to
appraise the existing improvements on the dii'ferent parcels (or compeasatiOIl purposes. In the
absence of legal.definitions of improvements and official compensation schedules, the process gives
surveyors wide discretionary powers which they use as a~ in their neaotiations with property
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Land Regularization

owners. The agreements reached implement the official mandate, and avoid conflietswith occupants,
safeguard from the interests of local leaders and secure a profit for the surveyors, usuallya.number
of plots from the chiefs share. Excesses in arbitrariness and corruption are tempered by widely
accepted practices. Despite their drawbacks, restructuring projects have sanctioned the legitimacy of
informal development on village lands and contributed to its integration in the urban economy.

Since 1986 the decentralization laws have created an administrative hierarchy ofunits ofloca1
government, whereby municipalities with appointed governors are subdivided into communes headed
by elected mayors. The communes in tum encompass urban quarters, presumably a socially cohesive
area, headed by a neighborhood council consisting of 6 elected members whose president acts as
executive officer. A council ofelders advises on issues requiring deliberation. Neighborhood councils
in the fringe areas are dominated by holders of customary. rights. The councils now witness the
private deeds by which informal land transactions are recorded.

Despite their lack of executive and budgetary autonomy and their subordination to. the
commune, the neighborhood councils provide a first and all important step in the regularization of
tenure in the informal settlements by legitimizing transactions, as an official body, long·. before
restructuring or upgrading projects are.envisaged. Their·formal role in a decentralized systeIIl.with
administrative functions transferred to the commune reinforces this integration. SurveyorswilI now
have to negotiate with an official body and not only with private parties. The involvementofloca1
councils can be regarded as the beginning of an institutionalization of procedures fortbe
regularization of tenure in informal settlements.

5.4.3 Land re~arizatiQnin Zaire: An uncontrQlledprocess withinfgrmaLprocedure
In Zaire, demand pressure and runaway inflation have eroded the capacity of the. State to

control the real estate sector which offers the only investment opportunities capable ofprotecting
capital from accelerated depreciation. Land transactions are viewed as transfers of concessionary
rights and the seller will obtain, at a cost, concession documents in the buyer's name. from local
officials. The exaction charged is about 10% ofsales price.

t
A lucrative trade. in land documents has developed, whereby fraudulent operators engagein

the procurement of documents issued by local authorities as well as fake reproductionsofoflicia1
papers. The vulnerability of the system to corruption and greed, promotesmu1tiplesalesof~same
parcels leading to open.confl§ct between claimants. The practice.increases rapidly as deve1Ppn1ent
activity picks up in the· areal. fueling speculative transactions.•The size ofthe •• remaining ••••t1ibal
holdings shrink and the rate of '.. turnover ofproperty ownerships accelerates with .amarkedincrease
in social tension, friction between abutters .and acts of aggression. The .widespread practice OL
purchasing three or more adjac"mt lots reflects the rational response tospirallinginflati0J1a.nc:lthe
absence of police protection of personalpropenyon the urban fringe. Excesslandisn~~a
hedge against encroachments,. as.a negotiable asset in the settlement of com~tingclaimsand. as a
safe investment to accumulate the\ capital needed to finance future construction.,

\

'"

\
\
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'The value attached to the possession of real estate has led to the emergence of private real
estate brokers known as "commisaircs" inthencw informal extensions, charging a fee of about 10010
on transactions and maintaining links with village chiefs, local authorities, small scale developers,
contractors and producers of building materials active in the area.

In the absence of legaJ standards, widely accepted norms become key to security of te:DUl'e.
The minimum investment required to stake a claim to development on a parcel is fendngand the
constI'UCtion of a one room shack; hence the impressive number of vacant lots enclosed by a fence
2.5 m high. To safeguard the parcel the new owner must:

- Manifest a presence on the site to deter encroachment by abutters;
- Stockpile·a convincing amount to building materials to signal an imminent intent to build;
- Initiate constI1JCtion to avoid the theft of building materials.

Completion can stretch over time with. impunity as long as some work is undertaken at intervals until
a completed·portion can be finally occupied.

"Ibis uncontrolled para-legal process governs urban landdevelopmentJn Zaire. Devel0pnJeDt
in the extension zones houses 6']0/0 of Kinsbasa's population and accounts for 70%of>thecity's
residential area.

5.4.4 lind TC&JI1arjzation of a .sguattcr settlcment in Lusaka. Zambia.
Lusaka's population grew from 123,000 in 1963 to over 401,OOOinJ974 when the World

Bank's flrstsquatter upgrading project started. In the sameperiod,Lusaka'ssquatte.rpoPuJati~n

grew from 15% to 42% of the·city's. inhabitants. Lusaka was originally planned as a spacious garden
city. RuraLmigrants flocking to the city were not allowed in the Europeandistrictsandhadtosetde
in distant fringe townships, such as Kabwata or the more recent Natero.

"George" squatter settlement developed uear a large industrial·· zone.• 'Ibe1alldbeloQpd
orgiDally to a British absentee landlord..Georp had about. 25,000 .inhabitants·in 19'70aaddeD.ity
was low at about SO dwellings per.hectare; SOO~of the .housing. stock wasowneroccupied,lSO~

rented, iWd. SO~ occupied by owner with teDants and lodpn. By 1976, the settJementhouaeciSO,ooo
per$OlIS and 45% of households were tenants, renting accommodations in owner oc.cupkdb.()uaetJ.

1lle.. proccssofland regularization caused major delaysin.project.implemcnta~Ol1'11lel~~d
Acta of 1969, 1970 and 1975autborizedeminentdomainprocedl.lIeSanddetai1ed ~lllpensatiGnl9

be paid, .but.upgrading required the passage ofspecial Jesislation enablin8.disposal.oftheaMen1~

land after replanning of the settled areas. The HousingAetof 1974: Statutoryandltnpt()veJ1'OJ1~

Areas allowed reguJarurbanleases of up to 99 yearsforservieedsitesa.ndoccu~pcr!!litsQf'up

to JOyears· for upgraded plots.
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Serious delays were due to the following reasons:

The land was divided into numerous small parcels which had to be acquired separately. Each
piece of land had to be surveyed and its value estimatc=d.
The process of acquisition was complex and involved sewral ministries; the Department of
Land was understaffed for such a mission. At the time there was only one registered
chartered surveyor in Lusaka.
Land owners had no incentive to sell their holdings sU1lce the compensation offered was very
small. Many land owners organized to fight the expropriation.
The community Participation process made decisions more lengthy and complicated.

The issuance of titles was considered to be the mainstay of the cost recovery ProcesssiDcle
the scheme was based on service charges and loan repaymeDts. While land acquisition was lengthy,
the granting of land tenure turned out to be eYeD lengthier: the first titles were only issued in 1919.
By that time, many families had enjoyed the improvements provided by the upgrading project for
many years and did not consider the occupancy permit to be a real necessity. Furthermore itava1ue
wasquestionned as it seemed less secure than a normal lea.1ehold and banks did not aa:ept it as
security for a loan.
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