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LND AND THE 'FOREST DWELLIGSOUTH AMERICAN
INDIAN: THE ROLE OFNATiNL1W 

~kA ~~-NTR0ODUMrON
 
International~ attentien hasrecenitly been directed, towards the
 

pjg h and culturaliiiiiorities 1These-groups often
-le.orfd's-racial 
Ibeiing as well as the st ihty of their 

culturalad ilSttons tsisreteneNo 
,oeAdialanoppe ta the vario Eorcst-dwelling Amer 

onr-ero 
t A'meia, ae being ei ved from theirye a!!y ananl rult I is olateon Iaind arfa
 

contact with' the dominant 'groups. ThIs article fclsAoeipr
 
tant~aspect of sit'h r-q1ct: jthe resulting 5-p~nit': 3f~tliesejfrist­jd~lers fr-om land th'ey have used since time immemorial and the role
 

national law in thisdisono eaiofp
siae of ltie efn tra-rnd~ua!g:actsr

Te forsadeolers" referred to here are sth&indigenous jnhabi­
tants of ,the more i~kited areas of Sout h Aierica, andare only a partof
 

enouspopulatin iSoh America. 
 atlothesmor mtae t l saesct
only on forest-dwellers for tio reasons: First, theforest-dweller is his­
torically ~and cultuirally distin(-- from hxis tedcnterpats~~
"nieiter 

who are often culturally definedI as "peasa'its" or campesinos2. .iiral K
 

the totalterdiein .or andtice t
cultivators. more integrated into the national state societyoand subject to
 
the demands, nd sanctions, of~power-holders~ouiside th~e native sociali
 

- ttict morresteo te anstram.ntTh n noma.dicesearhii-nor omic exst e of e foiest-dfell 
eus, and the faclthaheir relationshiptenthe landp is!oespecially vitalifU
 
wrelfare and survival, pi0ent a special challenge totIintionallan d
 
ten ursystem .Second, there is great -erneed for study'of ]a nd tenure as~~'' 
it affeck'tlieiore, isolated Amnerindiains. Data are sczarce. and, incom~' 
pltiv~d thee has been substantial research e evant to the land sit- .~ 

This article 'is a resume~of 'a forthcoming. study to be published under~tite aus<­
pices of, the, Loncn-based jintProjccs'Commttee ofgtheCommittee for' Inidignos~~
 

4 Peoples andSSuryhtMl Inie ational, ResichjIo' this' stuid - wa ,s funded bYLra - fro?'

the, Ford -Foundaiiorn Inernaiional' Human Rights Intcrnship ,Prograni>'anid the.SUN-,


v~.YAB, GS/GA Res4 c Counil. ~ AV 
A..ee,eug., TUDY ON, THE RxosVTS OF PERsoNS BELONOINO'TOEINO R2LI ?


-GIOUS 1AND, LINOUISi& MIN RiTrI, 'UN.? Div. OF, HUMAN RlcHTS, SEMiNAR ON 
 THE -~ 
' PRtOMOTION &?PROTECrzON.OFLTHE'HHJMAN' 'RiOHT'S :)NATIoNAL) ETH'NIC 'A?4D'OTHERI-f? 

57MINORITIES~ 1974) ': ' '$9ij7i ,­

§2.?~ S EWARD & L. FA~RON,' NATY POPLES OF S,.uTrw'AIuEicA 4, '446(13) 
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uation of more integrated groups.4 There is a special urgency inldeal­
ing with these land tenure questions. While tile population of many
Indian groups i5 increasing, the number of forest-dwellers is decreasing
exponentially,, due in part to the separation of the Indians from their 
forest land resources. 

Effective land rights are vital for the preservation of the physical
and mental well-being of the individual Amerindians and for the
maintena-ce of the groups' cult-ral stability. This premise has been
widely recognized by international and governmental organizations,"
by other groups and individuals concerned with indigenous welfare,7 
and most importantly, by the Amerindians themselves.8 Land rights 
can serve three important ft;::tions: prevention of per'.ii-,,us coptact
with non-Indians, maintenace of an adequate economic subsistence 
base ill te face of stIch con tact, and preservation of sacred and spiritual 
connections with the land. 

At the turn of the century there were 230 Indian tribes known to
exist in Brazil. As a res Ilt of contact with non-Indians between 1900
and 1957, more than one-third became extinct, and those remaining 
were "culturally (levastated and faced severe conditions of disease, de­
population, malnutrition and lxwerty.''" ) A prominent anthropoiogist
has projected that of the forty-one tribes inhabiting the areas in east­

4. See, e.g., LAND TEN URE-: CE-4TEr, PUBILICATIONS lIST NSMIER 25 (1976). Seealso INTERNATIONAl. LABOR 01"'-F., INDIGENOUS PP:oPt.rs 330-31 (1953) (only twoof its 628 pages are devowed to the specific topic of forest-dwellers and the occupation
and allotment of land).

5. J. STEWARD & L. FARON, supra note 2, at 5.. Note, however, that there area few exceptions. Hlaner, for example, claims that the forest Jivaro popula',,ons "haveturned the corner demographically" and grow igL.are M. IIR NER, lIIE JiVARO(1973). For one anthtopr'logist's hypotheses as to why depopulation may affect 
211 

soncgroups more violently than others, see Wagley, Cultural Influences on Population: AComparijon of Two Tupi Tribes, 5 REVISTA iO Musrul PAULtSTA 95-104 (1951).6. See Reports & inquiries, The Second Session of the I L.O. Committee of Expertson Indigenous Labor, 70 INT'L LAit. REv. 420-21 (1954). Sce also ECOSOC, COMMIS-

SION ON HUMAN 
 RIGHTS, S11B-COMMISSION ON PREVENTION OF- DISCRIMINATION AND

PROTECTION OF MINORITIES, STUDIES 
 OF TIlE PROBtEM OF DISCRIMINATION AGAINSTINDIGENOUS POPULATIONS (1972, 1973, 1974, 1975); MINISTiERIO DA AGcRICULTURA, A
 
POLITICA INDIGENSTA BRASILEIRA 
 106 (1962).

7. See, e.g., J. BoiDLEY, TRIIBA SUkVIVAL IN Till AIMAZON 11 (1972); F. BROOKS,
R. FUERST, J. ImtE.',o & F. HUXLEY, TIES o TIlE AMAZON BASIN IN BRAZIL 1972,
at x-xi, 3, 23 (1972) [hereinafter cited as TRmlES OF TIE 
 AMAZON BASIN]; SURVIVAL
INTERNATIONAl., A PIIll.OSOPI'Y FOR SURVIVAl. INTERNATIONAL 3.8. See B. ARCAND, TIlE URGENT SITUATION OF THE CUIVA INDIANS OF COLOMIIIA24 (1972); Brazil---Third Congress of Areazon Indians is Held, 2 INDfGENA 8 (1975­
1976). 

9. INDiORNA ORG. & AMERICAN FRIENDS OF BRAZIL, SUPYSAUA: A DOCUMENTARYREPORT ON THE CONDITIONS OF INDSIAN PEOPLES IN BRAZIL 6 (1974) [hereinafter cited 
as SUPYS UA]. 

http:PP:oPt.rs
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m olivia, 16 willnot last until the, endof the 70'sP'10 Otherex­
am ples of ihe devastating effects o intr-ethnic, con tact are.pl entiful 1

ihis situation, is due in' large prtoth'e o'fctsf vi o­phys'ical 
lence,: disease, exploitation, 'and cultura1l instability caused-bb otc 

captue asael alegedn mes, or 
merel a-welts ,adeep-rooted, racism, that attributes subhumnan 
tatusease ontse r srtnd wonstlai 
to diseasot had the part of groups w~ho are inL biological isolationan hhvzave not h thc opp tily tme ta ddvtmeohiinnni, to Euro­pcan dleases.11 Psychological, inimiis fte be tolikthe~< 
mnal t of contact."o of taionar ceus or 

tated by a lack of udisran fing on the part of the, Indiahn6 4 the non-
IndiAn, culIture within 'which they mu1st 'function.', Forced labor"' an~d~2 

,starvation or malnutrition are common manifestations ofecononic ex­
ploitation. Finally, cultitral stability can 'be disrupted' by sudden 'con. 

4] tact with national Society.18 Because lanid pro'vides an insulating bam~er 

10. ,3 ESTER, INDIANS OF EASTERN BOLIVIA: ASPECTS oF THEIR PRESENT SITU­
c (1975) " AI 1 L See geNierally THE SITUATION AER.C (.OF THE INDIAN IN SOUTH AMRC'W, DstaI;,,' ' 

4sa 

12.IDFor1 documented examples of stc hsclvioence, Isee R. AiHaENi, GENO-~e PARAUAY (1977);J.BODLEY, P O 6-9 (7 ; MTeSituation' of Indians in Venezuela:'Prpcie n ouios'I H ~ UTO 
' OF THE. INDIAN, IN SOUTHAMRC,7 W 1n972S)T.TONPerst$lsedSl~ s

13TUNDERIWOOD,4 BiOCLUL INTCIONS HUMAN"'AN VARIAION6 

4r 4 e GHIAPPINO,Z'IA
 
1 - . I THE. BRAZILIAN INDIGENOUS PRO AN PLC
 

THAiP'AA ,,wr 9-0(95;M WEISS &A. MANN,' HUMAN BioiOoY AND 
 Bu.7HAVlOft. AN ANI HROraLOGaCAL PERSPECTIVE'43494,(1975)'. This situation alio exist4. ~~~ 4~'duiing the colonial perio~i e .H~ALT' FRANqAIS ET INDIENS EN GUY'ANE'(92 
'C LEzVI STRAUSSt TISTEaXTROPiQuEs 392 (Pocket Book ed. 1977).
15.' ee, e.g., 3. ST'w ,;WRD ,Msupra not 

><"4

&' L.,:F 4 generallyM 

WEISS, & A. MANN, Supra note. 14, 'at 416-19. I
~,-'1~6~See generally ANTI.SLAVERY SOCETY, BO1LIVIA. R~eoRT ON A"VISIT TO INVflS -

i~TIGATE ALLEGATIONS OF, SLAVRY" 
 21-'(977); SERviciG NACIONAL DE LA, REFORMA~ 4

AoRARIA, REFORMA AORARIA EN' BoL'I' RA GiiA'AA DEL DEPARTAMENTO'DE SANTA4"
"CRUZ;(1974) ;N. WRITTEN, SACIIA RirNA: ETHuN1ITdrY AND ADAPTATION op ECii'BDiOiu'm 
'4JUNGLE4'QuicHUA 252-54 (1976);, Cha-rles,;;TribaLI Society-an'd Liabo' Legislatison,465'4 
4 T.'iLA. -,RE. '425-41 ;(1952)''~ ,~ """ "'' 4 ''"~' ~ . 1

'&P'17. 4See, e.g., INT~ERNATIONAL LEAGUE iORk HUMAN'RIOHTs, 
"1 

REPRESENTATION SUB-'
 
MITTEDPIURSUANT To.ARTICLE 24 OF THE ILO CONSTITUTION; VIOLATION BY PAA
 
OUAY OF TE' INDIGE koU Sr"ANDTRiAL POPULATIONS CONVE'NTION 1957 (No. 6
S(1976), -The, I idnnC'bbs rver, March',25 1973Skat 8.,~ "~.''r .P)6 I''' 
S 18.seV J RxSTEst,1sukranote 10,;at 4748i95 M ' 

'supra note 14, at 395-435 .'47& ".',' 

http:Society.18
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to contact, it must lbe removed from thie "encroa cher land mrket" t 
eliminate the- incentive- for pernicious, cotact with native 

Land and' its resources havre <'al'speciland, vital; subsistence. func 
tion in est-dweller life.' Forest tribal cultures arevery directlycon [ 

tioned y " the naturalhabitat, such as c 
oilshydf i Y, vhiega e ,ran ica.veraO n poitaiat aspect 

of the indigeno'uscltural univcrs fod, procurement and'distribu­
tionis intimately relatedt thepnhyica invironment'I i 

t luxurious, vegetation, the lr duamouts ofdecayingnmatter, and 
the abunida7nc of'wattr, the tropical sils re'polhmsi ntde 

'~and 'soils are deficient in mineral salts~n o~rgaicintad e 
Subjet, to~leaching actioi-Ao~y tle, mim.1 Weeds quickly choke fodd 

Splants, 22 naive horticultural "eplitation, mrust,' be. rotated fre­-and 

queiuiand is usually of the space-dermanding "s widen" or!'1ash-and:burn type. Fauna and undomesticated fo .plancnthil-"uficent are 

spread over wide areas, are easily exhauisted, and are often~only sea-
Ssonallyavilabl As!a result, these nomaaic and semi-pornai groups 

iuseofvatresoi:#a ................. a reap these variedlood resources 
where and when theyiare aiailabl Denial of the u o. 
tion of -the larrd needed can be devastatin ;24' th esultni-ay be sever 
maln'utrition and starvaion. 

SFinally, land can play an instirumental role in the peetionand~ 
respect of the tribal sared world necessary for the maintenancof the 

.. physical and mental well-being of the, group. Th Andihgenous sacred 
universe is ,ess' 'compartmentalized" than that of Western cultures andis.intertwined with the reahty ofeeda l mmediate phsl 

EXTRATIYKe~g., R I R. DA MATTA, INolOS. CASTANHEIROS: A EmPRZSA 
ExTATIA E OSINDIOS NO Minio OCANTINS 68 (1967).

20' ID. KAPLAN & :R. MANNERS, CUL.TURE THEORY 91 '(1972); 'J. STEWARD
~THEORY OF CULTURE- CHANGE 40! (1955).
21' e HAPNspa oe1,a 13;;J. LizoT, THiEYAN6OIAM1 t '?THYL 

FACE OF'ETHNOCIDE10 (1976),
22, See generally N. CHAGNON, YANONIAMO, THE FIERCE PEOPLE 35 (2d, ed. 

19 77),; M. HARNER, supra note 5, at 48 ,B. MEOOERs, AmAZONIA: MAN AND CULTrURE
INCOUNTERFEIT PARADISE' (1971),; RCARS x TROPICAL RAINFOEST2AN%, 

'ECOLOOiCAL STUDY (1952);;Jordon,Productiit/of~the Tropical RainI aed ,t
~~lotion to a World Patterni ofEnig Sto~ie,'59 J, 01 ECOLOOY 1274(971),-S(r 

Iice, ;The Ilvarorof South America, in PROFILES INETHNOLoOGY '(1958), trk, Nutrlent~
~CyclingII.: Nutrient Distribution 'in Amazonian Vagetati)!Jn, 12 TROPICAL l io .OOY 177­

c > 23. See B, AJcAND, supra, note 8, al~ 5, A. HOL ?BERO, NO'MADS OF THE L~OGL/~
~VBow 48-50O9 (1969) (the~ Siricin6, now physically extmnrt or'greatly accuturaed~ 'an~4. example ~Par- aiellen6'e of 6nters ,andigatherers)!y

~7-~24.9SeeD,, .g.,"J.LIzOr, supra note 21, at. 13 (1976).~
S25. Fort eapete foewhe sprtua wrld as the "real" world, 'i wh i c 

. ­
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6al cnvironent~ofen biecomes die uipositormy or,focal pon f ie

spirita ffeaning,,H preservation of which is,'in essen, r eseratc
 
of the culture itself.:
 

V. LAND TENURE LAW AND THE' FoREsT-D WELLER 

A." TheInterplay 6f Interest 
One way tounderstanid algaIytmi to identify. the~interests

that the system must address.2? In the poriins~of the legal system con­
nedrith India n ights, d" and their 

itrets can be idetified. A with a nal ofhuman 
ii eat danger., t i-Pyi a oer~~process., The following, sk'eletal ulieies intended' only as~a basic"
 

; L:-hstic device..8~'' 
 ~ ~ ~ ~ VT-.K~jhere rare. three i1mportant, actors in the' forest-dweller land quesI­
,tion: encr-oachers, forest-dwelers,l nn policy and law~making entities.~,

The eicroache 
 is any, person, or entity iho increases~the harmful >~ 

prmsure on the foresttdweller by e rde-t
in forest lands.' Thre 'are' many differnt ype.'oftenoaeF x
ample, lan G hibo tertory in Colombia's.... p ain there'tar 
large landownrsbiying and fencina ndEor future peulaio, ro­fessional colonists Who buy, in'large block, and 'sniall colo istsw
 
smaill plots from theprofessional'and live ?n1th~e propery.29 Participanti


Sin govern ment-directed or-s ohtaneous colonization're.ubiq~uitou 
n..
croache~rs throughout, $outh Amrica.80 Even gruso ndas x

periencing ressure on their oiw~n jands,,aire often forced to encroachQ
)<n the land of other forest~dwele 1 Te~'
4TeoevemnweK' ers, inersto 

tr4'iuth about causality can be fou nd. Normal 'waking life is explicitly viewed as "false" "~'or, Ida: lie." M. HARNER, .fupra notIe5, at 134 , ,
U2Se e iTIERREZPiNEDA, OROANIZACI6N SOCIAL EN LA GUAJ216 (1950), R,"SmIVHJTHE AmUESHA PEOPLE PERU1;TTR rSTRUjO'LlOF CENTRALTO SuRVlVEl7.18 (1974)'; N. WHIi uprEuanoie 16, at2,8..

2 .ee.g.',Aubert,5 Laz as ai Wayof Rcsolung Co-nfltc'.t:Thse Gai Of4'~Industrialized Society',fiAL,UWiN'CULTURE AND S66IETY 282 303'(L. Nader ed.,f1969).28. See:P.Bohinxnn& 11.Bohannan, Land;Righti Ar ont ~eTiJ, 1 UTUA'
 
AND SOCIAL ANT1R OPOLOGY. INTROD)UcTORY READINGS IN ETM46OLoy 
 56 (P.' Har. 

29.VSS.',REYP9 PosAD, S.STLEGAL 'XM'NOST5........ .............. TlE GUAIBiO INDIANS IN CO­
/4'' '30,-See C. FEUIAOUT, PRINCIPAL CHARA'CTERISTICS OF THE AGIUTRLCOLO-

NIES OF .'BOLIVIA ,AND, SUGGESTIOIN SIFOR A C.OLONIZATION'POLICY (1961). INTXNA-
TIONALLABOR OFFICE, CN IDOUMENTATIO 

VKPOPULA77ON, Mr6 ASHVTLEMNIENT++:+ AND) COLO INIZATION SINJ LATIN t( 1978)!9P4 ONZTIONt :CA AmIRI' V 
3 S, e.g.;.CIAPPINo , upra note 14, at 18., '' + 

K''.+ ++:+++.. 1-. .54'".... ''+*++,.++++:++"'"''4' ++;++++++_+.I + +' ,++++t+++m: 

http:SuRVlVEl7.18
http:Amrica.80
http:propery.29
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meciiroacrii ain orimprove their economuicalsituation,,,
wheth:er as'' Poor' cam/ cesinos fig tin- for survival, or multinational 

Sofat ns 22expanding theirsource of ra,w Encroachment.ateriaS...acadencttr+tiveby the extremely cheap forest real eSta+te.8 
.m ...-nheforestdvelleTinverably-fin selroain- tli lfi 

of l'Ind iiite-rests.,i ineeti at least to presereadton-al adnoe 
patterns, an interest usiualy in directof tie en­
croacher. Very rarely &e the isolated f v-ller in an indigenous
 
economy seek to better his economic or social situation by acquiring sur­

~plus proper-ty orby 
 artiating in the c~ulture ofcosmtn.Ao 
iso ten~ eb,attr. amnans : ato bhasnistedesire to conqiuer an toia frs environ­

ment. 
Natona or aI encie head thit of actorsgvermenalbranches

'engaged 'in ordering laige-scale land policy. This role, hwvr, is often 
shared with jother, enitities. The, UntdSae'gn o nentoa 
Developmen't provided influiential 3financial and technical ~asitan'e,
in the Plan Periivia,an-ambitious progam designed' bsoen a g eetsi tou developsettle-mptionreAlso
m ents' on 

te :ioreyp +, conse: h c 
45,000 squar~e miles of Amazo'n land in Peru, "much of wvhich"'A 

was NationalgovernmetalmgcalInidians."4inh3bite dbyC'a'p In' the bec fa~lciegv
ernmental presence in', these isolated areas, corpor' tio s 'and religious
mission-groups'Ahalve, with governmniet approval, been~given gra al 

""' 

tonomy and have~perforined quasi-governmental function.5 

In Jflcoiltrast to the relatively siple inerst of the encroclers 7adthe for~st.diellers, the interest Of policy ai.id lal-makingetis
ae sji lewhat more compleI These piteiests include preserving na­,tional, ecurity~ near.ntoa borders''and po tigeconomical de-" 

velopment. Presumably,' another interest of South American govern­

32, M. ,TOARO, INTERNATIONAL IORAION iN 'i EV LOPIN q'CO U+ mI s,66,g 

(1976);' Wilkening Com~parisonof ?i'grants in Twjo Rural and AnUrban Area of 'Cen­
''."tral TENURE RE"SEABrazil,. LAND CHABRIEF 2.6' (1970)., ' 'i "2. 

. O explorer and; indigenous activist reports that in the Brazilian forest areas,,)my cstas little asla~d (.4acouple of bottles of beer per acre." R. HAN~uRY.TF-NSO"'J 
'AQETIWO SURVIVAL', FOR THE INDIANS OF ,BRAZILA (1973). Ah'i 

.... ,+.+++ ",A++++,m A"" " ++ +: *+++ ,+: ++++ A5 

'35.'Ink the~ Pe nAnazon, petroleum, companies "haveheabsolu te and total
Ssupport ,of,, the ,Peruvian governmient.and the capability.O exercise a coherent 
 policy,
"'ith respcct to~the Anative rnorites' that foun'd ,oun~mn~ ocumxporatton
are inaeso ptocr xlrto ~ an~'diktrac'tio Varese "Th 4Con ue Continues; I[~IN~iN4A"5 (1974),-, In .Brazil,"'"although the native populio on the whole is the'rresponsbility of AFUNAI fthe'-gov­ernimental.'agency assigned'to urvse the ;welfare" ffoes.dler]:the'ager ol 
"'looks after'one third' of' at[;] the':ri i''ii'deed en't 4te"tow'bothi7cd P',A'saA 

AZDBLEIofteAocaltpower over land" 281Fora wel-docrnente& Oxcounthlicyaassed by~a CajuchIn,:,~io'ui~ h ~.oba
 
Amazonia,' se .'BoNiLLA,'SEAT'POFGDOMATSFEN
GOD oRMS ''~FMSNt4(1972),.0 A 

http:ofcosmtn.Ao
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ments is the protection of indlgnots populations. It is not uncommon,
however, to find that the agency charged with that responsibility is 
also respolsil)c for econontic developmcnt iII forested areas. : ' For ex­
ample, "pacification teams" from F NAI, the Brazilian government 
agcltcy rcspol sible for the welfare of forest-diwel lers, are joined bv ex­
ploiters of rtibber philtations and Brazilian nt groves, who imniniedi­
atv!y wcc~lcp (he areas made accessible by the pacification of hostile 
g'otipS.' 7 I ;o\'!r IIII (rsaClo also have an interest in maintaining do­
ntcstic peace, but as arb iters of confllicts between encroacliers and forest­
dwellers. they generally favor the interests of encroachers. , " Finally,
these entities IlaxC thei r ,wit slf -, lests that often conflict with in­
,~i;:j,,i-o 1;ccc, rigcts, l",,c cxatccci., :t has been claimed that iT NAI 
1m11t stiplort itsclf financiallv by Cxplcoiting forest lands." 

B. South Ame-'ran Land l e,: Aln O)zc1,icw 

'he hgal systelms of Il. S,,(it Aterican :otuntries remain greatly
influcnced by thir col iaexlwnriecce. lach coumtry's basic property
law is set fort i Ill its (digo Cioil, whichc is derived from laws of the 
cocctry s fccnmcr colonial goxcrccccntcctt and [rom tile European civil 
l;cw tratdlitIon.tl l.:rcd c0'1orc cccOVcwlell'lcls lcwcx, lL. e introduced 

cSe, tll;lol changes to trad itic hal real property law. Alost South 
Ancricaci lcpccblics havc iitiatred plans of land redistribution aimed 
at Ibreaking itp the feudal lat i/ ,cndia sy-steis of large landholdings. The 

36. This intcest icn drcl,,picni t is reflected in the tile of the principal Peruvianlegislation rt-gtilating the forest-d%%clier: '"'lit Lasw of Nativc Coco cmuni ties and of Pro­
motion of Agriculture and Cattle Raising cr Forest Areas, and Areas Adjacent to theForest" (Iy de Comnidades Nativas y de Promnoci6n Agrop-c+uaria de las Regiones
de SAva y Ceja t' Selva). Decreto Ley No. 20653 de 24 junio 1974.37. C. de Araujo Moreira Neto, Relatlrio s6bre a Situa(do Attial dos Indios 
Ka)apo, in IBIIOCRAPHY OF TiHE INIMcOENOtS PROBLEM AND POLICY OF THE BRAZILIAN
 
AM.AZON Rc,;oN (1957-1972) 28 (R. Fuerst ecd. 1972).


38. J. D.E QlcaRoz CAMi'OS, NrvM ;rGNOEilc0 NEW ETNociDcO (1970) ; 0. BAN-

DEIRA D: M .O .0, A 
 POLiTIc I NDIGENISTA Do BRASIL (1972).

39. According to a report of the Aborigines Protection Society, in 1972 10% of
the income derived froi Indian land went to FUNAI 
 headquarte.-s, 45% was returneddirectly to the tribe, and -15% went to continue FUNAI pinjects with the tribe con­cerned. TRIBEs OF 'rE AMAZON BASIN, supra note 7, at 134. In that same year, how­ever, the Brazilian President denied categorically that FUNAI was maintained by the 
product of Indian efforts. Id. at 190. 

40. The iolern countries dealt with in this study (and thei coloni, rs) are: Ar­gentina, Bolivia, Colombia, Ecuador, Panama, Paraguay, Peru, and Ven la (Spain);Brazil (Portugal); Guyana (Netherlands, Great Britain); French Guyaaa (France);
and Surinam (Netherlands). After independence, the liberal individualism and egali­tarianism of the French Revolution, the Napoleonic Code, and German legal science 
were especially influential in shaping the civil codes of the new republics.

41. See generally J. MERItRYMAN, TnE CIVIL LAW TRADITION: AN INTRODUCTiON
TO THE LEOAL SYSTEMS OF WESTERN E AND AMERICAROPE LATIN (1969). 

http:tratdlitIon.tl
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reuner of hs se0o iscusses three aspects of So"uthi' American'realfproperty law: th~e official recognitiinl of, ndia' Ta~ ue h at 
ing conten 'of th land, rights accordd incligerins ')eopies, an d the,preservation~ of such native rightsc r'ize.­

C.OfficiatRecognitio T7uew'of For 

Native sytm facquisiinof rights and obigton. vr spe
 
cqfic portions of, teri.hv rdtoal 
 end i by vdly~varied and cope atr.INr aly -i idiidtial'siem bersliip or

reiec in local kinship roups villzgs biandsor. trbe issfiin 
touaaneerecognicionof the i di dua ss andu 

oTohis -dweller~ is ~ faced mith, a'disruption oftlee nave ad sr 
the~1~ 


laivr-iiakers 

JY y,ajjShortage of available land.'n presence of~encroaetfc'aiand. 

eager to replace native systems, with their more "anibe

land' titling procedures. Thus, forest-dwvellersmust now ,urnt to na-i


Ii'a
and,,tenure machinery, with its emphasis on' the acquisition of 
) iteo :roertto protect thirintrests42.Iniipractice,, many other
 

of owrership', orsmlr ad registration proue,
 
gnrig Preservation of native interests is not 
necesal buarne

but wiqtititje,'destruction of such 'interessi iestarlyegaaned 
I. -Acquiriang real Property uinder,the civ cogjsThe civil codesof the various republics ,have been' the traditional legal'insrmet


Sthat~regulate ,the relationlship betwveen 
 mn and ]and. Ownership
(domi i ily equiva ent to co on la feettomnav'fesmlroug abso­

luedmno vrproperty. The limitations do n havSheightened in the,2th century,,.which has witnessed a. pan-Aimerican
~'deemphasis of the, indv u stic, nature: of' property iifavor oftl


view that piroperty should sei-ve-a social functionthe
 
There are'five traditional"ieans~o''qjrn owesi 
 fpr­erty in civil law jurisdictionspt 

42. Indians withutatef ower us v~eflwnbigh any'bsutagint 'any ,trespasser. dii tinA mi ca osIe 
4 

s&- toIn'rou' fr h ~i
~~ 0
 
per ya!,arnonay men nlyownr~o th'ral EFRAroprtyriht,,C'AN AND-,LifN ,AMERICAN C6MkARATIVE SURVEY or ANCLo-ANIERI.KLA'W A24 (1 b)eiejpC61DIGo'CIVIL'rt 4,?9 

CASE: I V"(1975)" 
A M~C 

43 e;egCNT~co BOLIVIArqA art. XXII (Boliv.ia) ;~C6'DIGOCIVIL T105. IBoiia)~ I"yNo.' 852 de 29raz 93qectbeee sauoAr~o(aaguay)<' < 
,4jk, 

. f4 

http:Boliv.ia
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ownership a recpci1Sn la, uSUCapidn),, occupation~ (1a oeupa­
ci* n), acession (1a acc sie~n), and ucesn (lzSucsd) 

~InL~ii~Ane-ic, e~l i4 opr ' is very 'frequently acquired'
through effecting IradiciSn, an umnbrella'concep't "perfecting" or,"vai­
dating' a muttd fdfeetvlnayln xhnejild 
sa Iides~i T~e-t -odr-n s~bility'the- land teiiifr'rer&Im.4 

fTThe purhs fln i ifcl o t ors-d ler, since ,he is in any 
infeioreconmicadbrann position,, and is genrally fuctioningr outside of the natial monetary miarke econnixV45 Thrfe 
thes setion civi nonofthe cde usually comie'into' play: when a~xb~~indigenous organizati purchases lando, eaf'o n&nln 

lie2s4 nd when such purcha.ze dot afall un~der n ci< tvsa

jtioin. 
 an pcl 'l.
 

SuhAxicrzan countries do nt C ,Ieognize presriptive

Kownership~ claims to. public ln.7Since mutch of the 
 forest area is 

owriedby thenatiorial goemnS4 la Prescripcidnis not a promis-
Ing eto ny whc forest-dwellers can acurettl o land. Also,

sice mnforest-d'vellers rsm-onare noma~dic c ""continuous 
and uninterrupted possession" necessary for prescriptive:,ownershipg y 
cannot be maintained. ;Prescri tive ownership~has been used iiore ~W 
often to extinguiish indigenous land rights rather~than to create or 
recognize such ~rights. 49 . 
£ Occupation is the acquisition of~ownsi rpisn 

erty(muebles), or in some jurisdictions real property (inmnuebles),


Sthat does not already belong o o~oe UnfotnaIy rnbtJth
 
ladin South America, including :isolated forest areas, already, "be-~
 

4lonigs" to somene.5 Furtheriore right kof occupationd'ovruiw
eY 

*44, La tradicidn~is an in~stitution by which'lone acquires ownership 1rights through
the transfer anid delivery, of omething,by, ulte. owner ' (tiadentc) to someone else
(adquirente).,The fo.yner ownier must have, the intent to trartsfcz,.wHiithe n'ew owner
Smust hitvei he intent to acqui&eBttWparties mus h-iytenr.h'ra­

' actioin' For a d.iscussion of 'the~ limnitationsol hccm ehencay toda see textas

'opaiyingnote's 
 271-85 m nte optec f nins e tx c-,£
45,.''See t~xtaccompanying notes '134, 1& 142-43 infra,
 

,,j 46. ' See Projects, 2 SuRVIVAL 1?4TPL'Rv -(97
 
47 See, CODIOo CIVIL art.' 25,19 (Colmbi) Cdozoo CIVIL art.,823 (Peru).4 ~­

,Se48,~ txt accompanying note: 50 infra. National governmentsassume that do. 
CIILaxL 07note_ ('Colombia Ortega Torcs ed).., ' 

4950See text accompanying notes- 146-47' ifra.;>'~ " < "" 

come 
~For, xamp'l ei loil rprywtoutW a~n ajjparent or- kniown ownrvaan pr~y( bi ' cante). Seiitencia, Sala de Nego sGen elsi' 22febrero


1l9377XLIV- ?78 £(Coloinbla). Any other land -wthodt: arpvaewnisa'baldlo Vat
 
canit property beongs, to thel verinent units 
 hi it is situated C6dO 

bel the loca IG 

http:purcha.ze
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resouirces, suich "sfislh and wid garnt ca alo be se erely limited by, 
prohibiting hunting or fishing; outside: of one's 6v land.5 1 For these 

resnacquisi ionby occupation. is~early iriapplicable to the fo st 

Acctosijodceisamen o aj urin ownership over certain things­
(fruos)prouce oi oradjcent to property already owned.02, Examiples iinue p anrd aiil asdo n' ,dopsa anml rais on z~a mney earned 

by renting,.property, Without initial legal ownership of som e land 
however, here is nothing to wvhichf the~rli Thus, as aVa cee 

Svehlicle for' iniiial recognition of forest-dieller landl righis acsizcn is 
tintprod uctive la o 

La' ucesidn, the la finheritance, is an important means of ac-
SqUiring proiper ty uinder the civil codes. It is virtually useless to the~ 
~forest dweller, unfortunately, since they do not usu~ally'own prpet
thiat tliey can distribute to their heirs. If fores-proper oacurtyeeproperty, 4he'intstct prvisions of Iau. e n ih t'e~~~i
 
ilyorientation, wouldwra hvcwt the, iative. system of property
 

'distribution upon death. This phenomenon more often functions to
 
~destroy, rather than create, native rihs1nlad
 

e~eerlrolens .iiacqu. propei y rights under tr-awring, rea 

diinlcivil cocelw hr additional
are more complex~ barriers 

jto efetv recognition of Indiaifh-land rihs ch national level t~hat 
Wdo net arise from one or two civil~code 'sections.These problemis cani be~ 

grouped Lnetw liad th ie humnan-land~relationship, and~the~,' 
0, spatial aspects of~land,. 

a, The humian-land relationship. The' Western concepts of~the 
~relationship betwcen land andP huinian beings' are exemplified, by thle 

:institut.ions of propet n ownership." Thjere ha's been inich disagree­
nin oe the existence of owrnershi.as a' lega[6,r philosophical con.~
ceptii h Wet 1itoghIt Syste~~ and i' c

innnWsent3il'' '~ 

er S,113 exists ancg ~unA 

CIiLii Art. 706',(Colombia). Baildlos belong toA the federal government, Even if ttlizedbyA Indianis StichlaSIa~ rc usually lab'Cle " vacat,,See teacc npaiiyig note. 180 -

51. See,'e g, C6DIGO CiviL ars.,, 88,691 (Colombia).~52 SeR1 AINTRODUCTJONTORMN52,,F e , -- ,TO I L Ai138 (4th ed. 1946).
'See als'o-A; ; ALEN C ZEA, I DMIC Civii 328 38,Q967), C66wO CIVIL art. 713(Colombia).' ~ ~ 

53. Biebuyck, Introduction: Lad'Tenure, in ENCYCLOPEDIA AOFXTHE SOCIAL SCi 
ENCES 565 (1975); Sinith The Concept'ol Aative Title, 241U. TORONTOALj~. 1, 6
(1974) . ~A 

http:owrnershi.as
http:owned.02
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tiirafed, fores-t-dive ers, it isfar 'remvdfotha perete theve Ahe h etfrom~s Western' cetha inetecvilcode. A~inividualmeniidian's ine MbeT7ship or: residence in local kinhpg~is e ands,inshp giopiof,.i7'ages, b -a~ or ribes 'isu tls- siusually &ou~ og ite ecognit cof-h-idii'f ,~in a lanid use pattern;.4Thie~ actual strength and scoeo rights relatedto land vyary front groupj5 to gTP Not only are grialoups self

conaiedtI t res it teir'own unique7 land tenuire systems,~butgroups have also uidergoie different levels of acculturationi and there.' 
forevvil ia~neextt uhircuio ure y have inco'rporated Westernowesi concepts inothi ulue 

P. ghtsto an~object~is stogylikdt
actal'e-h.'Id- 4Z of.o the, objec,! ideed, in no-western so-ci-eties, and 7ii the tifa foeuieso 

7 

etr culture, onrhphas ~ 
u $ iewed as' depending oil Thy .al posesoirte tan on-a set
6fbstfct 'ightsA55As a result, 'among Indians there is little abe'ntee,

~'ownership or surplus accumulation of title to real proper'ty. that can beU('tranisferred to one's her,5 h importance of actual physicalSsion, combined, with. the semi-nomadic adhftn4natureofrs­dwelidroer foodt the quiesdwelig fodpcment,thquc depletion of the jungle soil, 'andthe historic abundance of new, more fertile virgin teritoy euti 
erriory reuti~~'more ephemeral individual landholding tha Inis recognizd inteci 

V codes.57 
7T7 

A salient feature of civil code" ownership is the right to exclusiveenjoyment ofpropert,", a feature not stressed in nativscets Fo
 
~ examnple, 'one' p7roprtyL may be "bor ed by othersw
 
2 corn andbnas among the 'Cuia of 7the 
 Columbia' Panaman~ian1 

4.Bibyksur-note 53, at 563.7 
<*, ,77 55. 7Smith, suranote 53, at 6-7, 

1-"> 

777777777.156. Amng the7 hung~aid' gahrn i~nheritance of'Iowlan& Bolivia for "examjpli, in­of ral' property is absent; A. HOLMBEaR,
grous'sch~th;yjj 

0 
1uPra note: 2 3 , at 44-46. Certain "of Venezuela, ho~vever, 7do.recognize inheritanice of limited~ ~stocks~of" immovablerproperity such'as -gardens and houses, Leeds, "The ,Jdeology of the:'7 "'"Yaruro Indiani ;n Relation' to Socio~economic Organization,79 ANTROPOL601CA '1 ,1-10 

57. See F. FRIKEL' AGRICULTURA DOS INDIOS MUUU6 2 13)M7U""HARNER, supra'note 5' at 17 9; -R. 'KARSTEN, INDIAN, TRIBES OF THE ARGENTINE,BOLIIAN CHACO: ETHNOLOGICAL AND' 7 
STUDIES 37 (1932) ;PRMRPYE RUDRTug

AND THE MUNDURUCU 1954);C.VILLAciE 27' c!NimUENDAJ6,
77'7157 (1946);, Iiqrker, Mfemoria~sob're la cultura de ,losGuaika,.I

THE, EASTERN .TliiiULA~
1 OEf!NIZITVENEZOLANO 

BO6T7NINI1953).777-58.4Acco4&vitoithe Brazilian Code,. for example, " The ownership. (dominio)presumed~ tobe4 _exclu4siv,'ahid:liiiite, und is 7 
7BRAZir. art.527 .(emphasis 'add). 

proft the cotrry CrvL CoDz or~ ~ 
77 777777,77 .. 77J 

77747 7 7'7 7)''U, .77,7 7'A,'7 " 7777 

http:codes.57
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Darien egio is g andinting aope ten ev e , ­

wheevih Xc' f tr­te ton!'n crtinca'ses, of the catchin 
tles One can nevr.excludef.another fron water sonkiaes.cyEh the 
exclusioiiatachl-dnto-stemrnsp)raroyftrins ofty ki-lolna 1afl aver,ertece tnnre on peeryyi
 
somnawhatnles aeaningfull ine fr
aniong many gTroIPS, t:ie tsuCh. 

m m um e
The collective;at u corporate, rmus la i e l si titrbes 
~another difference. between civil code~ and'lIndian lan~dholding notions."' 

vIn contrast" to temrloi5ytemsofidvtalhdngrog 
Ameindiais'are strong and often well defined native concepts of 

pmonthlrholding~beSontlyor territorialityYorstiBohvd aion .tilmpi~le~uif the ,s111group These s of, and told'in { an be 

§ complex and diverse. The corporate lnhdigby may vaybe­
tween societies. Even :within the same socetjHla variety 0of<individual, 

communal and famnila patterns may be interoven 
The largest' possible landholding boyis thei larget'gl"oipito 

which the 'forest-dweller en Le m i Tritoria u 
Idi calltI the single, 

band of,,50 to 100 members.6 41 The landholding group is'somewhat 
Amongg u the Sirion6 of forestBolivia, for example, the unit is 

larger among the Eastern Timbira. of the Brazilian Amazon, consisting 

of al'tribe that encompasses various village communities. Th tribes4 
te Northern Agentina Chaco have well defined ertie>'inhabiting 

that they defend quite vigorouslj. 05 1F~~:2 c~ 

<+The various local groups 'within the maximum territorial unit:# 
such as vil lage communities or the spatially dfndageatso 

people may also be landholding bodies. Kinship groups~may also hold 
-land. Suich groups m~ay be large' or smaller, tlialn Icthe~l'a otp 

4', ' 59. E. NORDENSI16LD, AN HISTORICAL AND ETHNOLOGICAL SURVEY OF THrICUNA' 

~2)INDIANS 40-41- (1927).. f 

60. D. MARSHALL, CIINA FOLK: A, CONCEPTUAL~ SCHEME INVOLVING THE Dr-
NAmic FACTORS OF CULTURE, AS,,IAPPLIEI) TO THE CUNA INDIANS OF DARIEN 126 

~ 61. See, erg9., R. MURPHY, supra note 57., ' ~ 
62:, See A. Leeds, Property in EicCCi.0EDIA OF ANTHROPOLOGY~322-23 (D.~ 

Hunter and P. Whitten eds. l976).,. "~~-~ 

v ~ 63. The term 11MaxniMCrnioi~ia unit" as used- here is simply the~largest area 
' inhabited by a single indigenous group."p. 

64.~ See A' HO LrMsERO, supra note 23, at 131, 32.4 
'65' -See: R. KARSTEN, supra note 57, at 103. See also Chase-Sardi, Indian Groups~ 

of Pqaguia, inTHEa SITUATION OF"THE INDIAN IN SOUTH AmERCA: 420 (WATDostld' 
ed. 1972), and M,. CHAS E-SAR., LA SiTI(AcIxN ACTUAL D9 Los IND GENAS DLPARA­
G~:uAy~(1972), fora classificaition of INdian groups in Paraguy based upon' types of. 

defenseterriorial 
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VwIthin'Jie maximal teritorialI unit,, Comnmon: kinship roups .-ndude-:
nuclear. fam il ie-,, extended failIies, 67 descent groups~u ,and clans" 

When, thse complex corprate lan dholding patterns are e cdwi th a systemiof, Wnstern-stye in idu 1'I esiisdenidvd 
;-uliza tion- violently:-lisruptii -raifiioal comniuna Isubsistence sys- ,
tems 'often irreparably.7O Furtliermiore, government' failure to, recog-, -
nize corporately beld' sand h a'shistorically facilitated the'aliena~iion ,of
commrunal land to outsiders.'L.

Civil, codes do hve 'sii f muniail
omeacapacity for recogiino o

ownershipi Ccnmiznity proprty cornunidad de biiItsand "joint
property copropiedd)~o "joint.,onrhp cdmli)2hl 

sornd; ; sr~ielandholding pattcrn,
JNnder, these fom of owneship,' proety is field undivided byfthe­
commrxunity ideach4rd-,>;1'z'share is,presurned Adminis­

taedei )usar ejnade b'aoiyvote. 'Idvdasmay, reely 
ause thel land in aniy manner comipatible with the communalowesi 

There are, however, several problemhs witli the civil, code approachto, communal1 .property.' fe ie 
period :,ie any co-owner~i my deman& the division and distribution o h~rprymath:domamo ity."pFopeity n aand ca 

thuth 'dsircomunty.Furherore, gilnth complexity and 
6 - ulaaaiy-ossso mridcul tand thirhidrn 

67. "The extenided,;fan~ly householdSaa- can encomnpas morr generatios ofread a y1 individuals than does the nuclear 
68, -descent group, 

fanuly.., aa- !''- a a I a 'a­or lineage is "any publicly recognized social entity such thatr~;;,being a lineal descendant of a particular real or fictive ancestor is a citerionl'Of mem- 9
 
*~ a bership.": 14?, GooDv'loooH, DESCRIPTIO0N AND 
COMPARISON 'za-CUL'ALANIIRd. 

'69, kFor. a legal anthropologI ical discusson of'ecp ytmscMoe Descentanid Legal Position, in, LAW, IN, CULTURE AND SOCIETY.a374400 '(L Nader ed, 1969). 
a~aaa-..A, ,ca a unt. fe ,ihr~rentaiiiing several descent group Hneagesn vbhcomndescent is ~assumed. R. Fox, K1N8Ip'AND MARRIAGE 49 I(1 

9 6 7 )!,-ia ~­
F,.s~ant 

71 - TERNATIONAL~ LABO "OF1FICE uranter4,' at 295.~ -a Ia 

470. See; ,M.IA 5,at '213,, 
a4aa ­

, g 'OIVIL~ats., '158172II -a72 Sec, ej. C6DIzo (Bolivia), C ("iODE,a~I~623-646; Cdio'Civii DE 
oF BRAZIL airts.LA REPUBLicA DE5 PANAA aIs 400*414 C61 CIVIL DE"
 

aa' ' VENEZUELA 45art..,U 9-770aa 

aa~-aaaa
 

-aa 73"IEachi
~a ) participant can freely use~th'commnfobjectsa according to their, pur­pose adiamne tht does -not prejudice te interwsts' of -the comunty nor Ima
 
aIa-

aa-1 -pinge upon the rights of the co-participants to, use, the objects.! &b .00 CIViL DE LA 'RE-
PUDBLICA DgEPANAMX art. 402. In Brazil each' co-ow' (odonino) ora-at (consorte)
'a" 'fly[freelyuse the- thing codn oisproe(etn)'~jd~" alrgtver i~tCompatible With indivision.", CIVILCODE OF BRAZILrt' 623.~-'


741.'a'7 The period can. be 
a
 

no~agreater than that 'provided by'-he Code4 (usually five to7
~ten years), but by agreement" the piarties can. fix a shicrter, period, See, e.g., CmVL- CODE'
a' OFa BAZIL art.; 629a(five .OIGO a a-08
can C" CIVIL 6B -R 'Ia-,l 

(ten years).~j~'y 


' a-,~aa a~a 

http:irreparably.7O
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flexibility of native. landholdng atterns, hi the Albk of ide 

tying t e corporate groups to rece~v te. 
As an alternative, title to ands'lcated within' he territauria scoe 

of. the v~illages or larger units. Tnright,,be vested~ in the indigeos ­
leicUader, Finding an indivdual ~vho fits the> Western; concepr' f 

"leader,' however Maybe jus t as diffilulasint ing'a, ,cormmuna1
adldnbo T has been>said-rof the leade si-sf fi rpcl

est,~~~~~~ hipef e"ono.tecifadevron ropica
che: 

pleases.""~ Althoiih this is an overstatementr forst-dwellr leade~rs' 
f")rest~ 6n'word~fro veoiLosash 

uuayhav little fol a1.UthiAAy' Or pwer.'11 

The iffeencs bten ative 'rd~national attitudes towards 
property owvnership~'are:~amajthi~hipedim'ht' to.:acquisitiluo o nation­
ally cognizable'7 native'land, rights. -While,,ff6rest 'groups se land use> 
iiit'rmns; of: phyia 1 mession, temporary ,usufruct, communal hold-
ing,aniddemohasized exclusivity,' traditi~ial civil la;';'creat's. an on 

ar'rornly held byan indiviul Whr teivcoe pie~o 
collec ive ownership, provision ar '> H duei'c'the
ficulties attache to iv entiiii de 1TEy.. "own thedi

poonigone, natie ent~jw~~ Whe&i~ 
individualizaion results,,'the dispo6ssession pro-cess is even, accelerated.~f 

"Wb. The 'spatial aspects" of lad tvsagal hether ncclu 

rated native groups even have acqncet, Ilcategory for. l"nd', in he: 
Wetr'es.-ot AmrcnIdasd ntuecrorpi tech 
nology ebut relyiionau lphenomena,ito Aein tertra, ags

An iffi lfies in defining Ja d are not insu biuntable, howevr
An dc n ~4eue nrmadc osever. 

In it ofthe wide geographic areas reurdb,'ondi2rsm­
nomadic settlement patterns,71 th es pattern's are "iiorarbitrary, but''~ 
iiusually involve a"known and defined terrain.71 \ii%'~ 

Regrdess ;of 'how, land is acquired; native land) use latterns such) 
as las-ad brncultivation, anhunting and gatheing, 0 not per-' 

S75.~Carneir'bu ~te~ttement to Fathe JonM oper. Carneir, 'Slash 
an Br Cutvan -Aogte-ukr d~its Implications /orjCultural Develop 

,mesn te, Amnazon Bassn.'in PEOPLES AND,.CULTURE O NATIVE S'I AECA 9 
S122 (D. Gross ed 1973) .' __ ~ --- ~'~~JA'-~, Q'"f'", ' 

76 '"H -re',,Pospisil s'two-variable 'Scheie£ for classifying types~of£ political~ author-i-
Sties js uised;' dereo~or'ayadetn of powerL. PosriISL, KAPAUKU PAP'UANS~ 
AN T4, R l' (l-64) .2:- --­

ta nticg- 77.- Nor,, s"i ily'I L 1 .2 UP cn li--yadsccessfully adalt 'to thes
Civil coepopry6nept.'Se'e',f IIAHRNER, ,S te5i 13UP ~ 

upra not 23 at 12-2 132 ~ 

' 

: 

44f 
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wit "zfntinuous and visible exploitation of the same tracts of land.
Also, groups often t'emporarily evacuate certain si.es to allow '.hese 
tracts to regenerate8 0 People who subsist in this manner are in no way
relinquishing their pei'manent territorial claims. Thus, protection of 
many superficially vacant areas is necessary. Unfortunately, the fiction 
of vacant !and has been traditionally invoked to justify the usurpation
of these native areas, leaving only smaller and grossly inadequate areas 
for subsistence.81 

Even if the civil codes could be made to reflect accurately native
interests, titling must be implemented before the forC . groups have 
retreated and before dispossession by e'croachers has taken place. The
technica! j ,i of J.elimiting the '_rti iei 4 native occupatic,. 
are reduced if signs of such occupation can be observed and docu­
-rrte_J. This becomes , . ore 

issue has been abandoned by natives. 


1. Mm. diflicttlt the lornge, _.arind at 
Early titling redtces the num­

ber of conflicting claims, either lawful n- unlawfUl, on Indian lands 
by encroachers. All other things bcling equal, it is eas:em to stop en­
croachment f it dries not involve reversing the dispossessic)n process., 2 

Even assuming a tinely and accurate legal recognition of de facto
Indian land (xcupation, native groups need a supplementary zone
of substantial iirface area surrounding the boundaries of actual use. 
A buffer area is necessary to provide for the present and future needs 
of forest-dwellers. For examnple htnting, and even, disease prevention"' 
may be adversely affected by the settlement of adjacent land. Since
Western thought is unsympathetic to "inefficient" uses of land, the
creation and maintenance of "empty" :ones is one of the most vexing
problems in the acquisition of adequate indigenous land rights. 

Many forest-dwelling groups have ranges that cross international 
borders8 Three problems are presented hy the international aspect 

PO. See text accompanying not( 23 supra.
81. W. COPPENS, TiHE ANA.OMy OF A LAND INVASION SCIIEME, IN YEKUANA TR-


RITOLV, VENEZtF.LA 20 (1972).
 
82. See 14. SIVERTS, TRIBLI. SURVIVAL IN ALTOTHE M/ARAON: TiHE AGUARUNA


CASE 42 (1972).

83. Such a heiufer zone cannot be a-qiired by prescripion, since at the outset,there would be no oecupation or possession in either the civil code or native sense. Latradici6n is the only real property doctrine that would pertain. See text accompanying

note 44 supra. 
84. M. Wi.iss & A. MANN, supra 14, atnote 357-60.85. The Ayoreo, for example, are constantly on the move and may be in Paraguayone day and in Bolivia the next; their habitat is the Chaco Boreal as a whole. Chase-Sardi, The Present Situation of the Indians in Paraguay, :n TIIE SITUATION OF THE

INDIAN IN SOUTH AMERICA 173, 176 (W. Dostal ed. 1972). 

http:VENEZtF.LA
http:subsistence.81


774 BUFFALO LAW REVIEW [Vol. 27 

of the forest-dwellers' habitat. First, the international foiest-dweller 
must acquire property rights for different portions of his land under 
two different legal systems. Not only is double effort needed to title 
land, but substantive rights ;is well as methods of implementation may 
vary on each side of the border. Second, the tribal Indian may find 
that the sain; portion of his land is claimed by more than one country. 
Finally, free movement within a plot of land, vital to native sub­
sistence, 6 may be curtailed when an international boundary divides 
the land. In spite of the widely recognized need for international co­
operation,17 there is substantial opposition in official quarters to free 
movement of forest-dwellers across borders. Ecuador, for example, 
!has resisted the idea on -tw gr-3und that such a policy would prejudice 
its territorial sovereignty.88 

3. Special law relevant to :he probleins of land acquisition. Many 
South American countries have adopted a sizeable and diverse body of 
law designed t.oprotect indigenous peoples.89 Because of its special 

86. See Reports & Inquiries, supra note 6, at 118. 
multilateral lands, 

notably the land provisions of the Int, rnational Labor Organization'4 Convention Con­
cerning the Protection arid Integration of Indigrnous and Other Tribal and Semi-Tribal 
Populations in Indepeindent Countries, which most South American countries have rati­

87. There has been some initial activity concerning indigenous 

"fied. See INT-rRNATIONAI. LABOR OFFICE, POTIrCTIO AND INTEGRATION OF INIDIOENOUS 
AND OTtER TRIB.At. AND Sl MI-'RIBAL POt'PI. .TIONS IN INItir.NDENT COUNTRIES, Part 
II 511-60 (i957) ; I ;I NATIONAI. IAr.oR Or|.tcs, RECOMMENDATION CONCERNING THE 
PROTECTION AND INTECI.tt4ION OF INDIGENO..!S AND OTHER TIRIBAL AND SEI-TRIBAL 
POPULATIONS IN I.: ''ENDENT CoU.-rti.s, Part II 78-80 (1957). For a discussion of 
the relevant activities of international trganizations, see Swepston, The Indian in Latin 
America: Approaches to .1dninistration, Integration, and Protection, 27 BuFFALO L. 
REV. 715 (1971). 

d8. INTERNATIONAl. LABOR OFFICE, LIVING AN"\WORKING CONDITIONS OF IN-

DIGENOUS POPULATrIoNs IN INI)EPENID'NT (Cot';TRI-i... REPORT VIII(2) 96 (1956). 
89. Ecuador, at one end cf the continuum has no special ligislation directed to­

wards forest-dwelling Indian laud, while Br.azil, Colombia, and rent all hve compre­
hensive statutes. See The Indian Statute (Brx2,) ; Lqbslaci6n Nacional sobre indigenas, 
recopilaci6n (Colombia 1970); Law No. 6.'01 of December 19, 1973, dealing with: 
Decreto Ley No. 20653 de 24 junio 1974, I._y de Coniunidades Nativas y de Promoci6n 
Agropecuaria de las Regiones de Selv y Ceja dteSelva tPeru). Note, however, that in 
Ecuador a special law for the adjudicatio, of uncultivated latids in the tropical forest 
region preempts many civil code provisions. See 2 febrero 1912, Special Law for the 
Adjudication of Unculivated Lands in the "Oriente" Region (Ecuador). 

The Interanmerican Indigenous Institute in Mexico City has published an exceller., 
although somewhat outdated s.ries ,fcompilationS of this L.Ernst.AG16N INI)IGENIsrA. 
See, e.g., A. GARCiA, I.EI-SLACi6N I.NDISTA DE Co:.oMI|A (1952). The Venezuelan 
statutes are the only Irdian statutes that are compiled in a current and complete volume. 
7 REvISTA MONTAL.RAN (1977). 

The majority of the special indigenous land law in force is concerned with giving 
legal personality to and promoting the development of the indigenous cornunidades. 
Comunidad is a generic name for national legal recognition of the social links be­
tween members of a sedentary land-exploiting pative group and the land they cultivate. 

http:peoples.89
http:sovereignty.88
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character and subsequent enactment, this law prevails over civil code
provisions.0° There has been a plethora of enactments from colonial
times to the present that vary greatly in the exact degree to which they 
preempt civil code law. t 

Since the Spanish arrival in the New World, there has been a
special corpus of law pertaining to indigenous peoples. A typical early
example of such legislarioin indigelista is one of the Spanish Laws of
the Indies: "We ordain and command that Spanish who injureoroffend 
or maltreat Indians shall be punished with greater severity than if the 
same toitious acts had been committed against Sp:Iiards."2 Upon

independence, 
 there was a drastic reversal of this xlicy. Republican 
ega itati;ani,;n !.cat. hand in hand with t!,c sanctity of inaividual
 
property that periica ies Iralitional real propvrty law.0a This egalitarian
 

R. CAlHILI.c-s 1o1(:o & (.A.'s, Z E>;Vi.A, l". PROB EMA ENSOCIAL BOLIVIA: CONDICIONESDE VIDA v Tit.4,u.,jo 4 5 (19.-H ), The row s of comnutnidaiesoftch extend back to colonialtimes. The (.oloinian resgiuardo, fer exaciple, is a teritorial unit obtained "during theColonial period bv gift, allo'aiion, or pi I,.' INTEiC NATIONAL. LAIOR OFI"CE, supra
note 4, at 3(13 n.|. See generally J. FanEDEi,
I"It. INDIO EN l.UCAA POR LA TIERRA (1972)for a histc- of resguardo. The tes giardo is regtlated by Ley 89 de 25 noviembre 1890,e)r la coal se diteriina la mancera coino d-Tben ser golernados los salvajes quereduciencdose a la %ida ci vayanilizada (C orn ia' (Conteidadesare traditional agrarian lands
and are not iocated 
 it forest areas. Whatever thef potential usefulness to the moresedentary Indians, the comuntidad is presently inapplicable to the forest-dwellers' landneeds. Note, however, that Peru has used the naile corunidad to describe the juridicallyrecognized fcrest-dwelling contr,'nities. There has been elaborate modification of thetraditional corunidad for these pii-poses, homevr, and it should not be confused.h ancietit- jciidical comunidad concept described here.See generally Decreto 
with 

Ley No.20653 de 24 junio 197-1, Ley de Coniunidades Nativas y de Proinoci6n Agropecuariade las Regicnes de Selva y Ceja de Selva (Peru).
90. See, e.g., C6OriO Civii. art. 20 (Coloibia).

On the oilier hand, dercgtiis froii general 
 rulc- are to be interpreted strictly,e.g., Civic. Coi): oc BRAzu. art. 6, and in case of a direct conflict that cannot be re­solved by rides of statutory interpreta:ion, the civil code is sometimces given precedence.


E.g., C:6nuo Civit. art. t0 (Col,ebiia).

91. Specil land measures may supplement c.-il code provisions rather than replacu
them. The Brazilian Indian 
 Statute for example, after providing for the establishmentof special Indian land regimes, continues by adding: "The Indian or the nativemunity, com­as the case inay be, shall have full ott nership of land obtained by any of theways of acquiring property in the terms of civil legislation." Law No. 6.001 of December19, 1973, dealing with: The Indian Statute art. 32 (Brazil).Fuirtleermore, the civil codes must not be discarded in any anal.sis of native landacquisiticn, even if they have been preempted. Code principles provide a traditionalbase fmcn which to analy-ze ;he special law. See Thoce, The Process of Land Reform inLatin America, 1968 Wis. I.. Ri-v. 9, 20 (citing A. L.o'pez, t'robleoias Legales y furf­dicos de la Reformna Agraria, in LAs REFORMAS AGRARIAS EN L.A AMIRICA LATINA 251

(0. Delgado ed. 1965) ).
92. Law of December 19, 1593, Law of the Indies (Spain).93. This ideology, the principle of universality of norms, was visible in the egali­tarian spirit of the first decree of General San Martin as head of the provisional govern­ment of Peru. He proclaimed that Inca descendants should not be called "Indians" ornatives," but "Peruvians." INTERNATIONAL LABoR OFICE, supra note 4, at 5. 

,'1 
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~spit prevented the adopti'on of Fecial indigenouslegislation during 
most of the 19th century."' ~ ~ 4' 

During, t~h 20th 4century, there4 hasbeen a limited retreat front. 
this principle. f countries eislatiMst dthe have: somespecial n 
petaining tothe forest-dwvellers) orie zonesthey ocp.I diin 
there ,sp nstiionalamendments andjigjlati4 

tha notrefering specikficaly t6n the notan, altersndony bia 

a 	 property principlesorf the 'civilcodes.
ainst euthe 

recetm:lw 'Fisn era policy-making entities, desire-. 
aBrapid assimilation of the forest-dweller into national society," Special 

an'aToforcs militate implementation of speciallydi­

'~Ktl'eatment of'Indiiinsjoftien uedes assimilation,,especialy where such 4" 

treatment requires 'tile creation or maintenance of. physical ~land bar~ 
riers betveen tg. ,Indian and the nional~culuie. Second, i is le 'idl 
that, any sys n of legal protection of Indians, howeveri' well-inten­

~"'tion~ed;,might' produce results4 exactly opposite to those sought. Pater­
2 	 nalism and discli'mination are among4 the feared conseque *nces,The"'''
 

classic, example of this phenomenon is the colonial instition f'
 
encornienda. Designed as a special protective measure, the encomienda'
 
was transformed into, a justification for ex'ploitation and "5lifiscation'> j


Na" 

ofiidi'enous lns 
a. 	 Paramount'native rights: 

' 

sovereignty 'and' native : : title. The k 
auprnote9 	 4"de"tx16iost'Ly89atsn 

'4 familiar concepts of sovereignty and native, title could beimlend
 
toreconie anatveown'ership indeperident o the Civil Code. These
 

cncepts, hqwever, still require definition of 'the boundaries of native 
land and&tiriisla Ghi of native land tenure platterns4 into~lnationallyvA
recogniized forms of righits of "domiinion". or, interniationally rec pzed~I
niationhood." Many,, of thle samie problem~s tied to acquisitino
 

property through civil code prinip~les may, still apply.
 
,:Acco6rding to' the priniciples"of indigeinous soy-,eignty native"a
 
gruspossess ceti atrbtsof'oen4ttho
 groups 	 IetiDClara-,, D

tion of' Piinci'les for thle Defense' of ,the Indigenous Nations and A 
peoples, 6f,,ti'e Western Herv isphere~ has recently stated that 4 '[i]ndigen-~ 

4 nClmbafr xample,~thr aporinfcn,,be hh inciplea'<J 
8idaan lands, came' into effect. A. GARGIA, Aupra not 89,'at 16.'See Ley ls9'de'25 noviem*-~ ~ 

'j"'bre 1896, por la cual se deterinina la manera c6mi deben s' gbeniados Jos salvajes:ciuec j"v<,yyan reducilndose. iat a' %.ida civilizada (Colomba),

'95,"To use flrailian history as an example, "from, the most distant coloniaI~times3
to 	the presen ,t diiy, the- efforts for the "integration' of the Indian constituted4 te svn­

"~"tial anad~afrost szole'object of.:the official India,h policy." Tn SITUATION O'F THIOIN
 
41ISOU tH uzA 340 '(W. Doital ed. 1972).
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..... 
 hllleacredlep recogniton as nations." 6,'No So6th
Amicutr a 	 neqivocally recogniized th~e e' itence of an­

ote.~eeg'wihnisborders, and i t is~unlikely>that such, a'recognition will sooneere,
The concept of re.*ofnaiv ttle, 	 wit ththough itrseaing varieswtthadvocate, generally gives~"ecogn Ition~to the'priniple tat he land 

wich apepehvdeepeia:uefrmtm m eoilb!6-n"bs_:_j~fi 0 f iopnet f a-srong native tlconcept asser t 
?t~t~ nyrcognzze land riht aready be-,longing to Indians, and cannot crete sch'riglhs.J8 

f~igb. rans f-071 1agi~all gbv~ernmjtenjtbownership, In terms0" o '.e- -c,a-,titv of -laild ly I
source'6 acporaln t3ioesgaieles the mostsureimoran f egltitle has benseilgat based on originalgovernmental owUchi f che frs rai 

are 	con ideired v cant and uniiiui i 	 reec of forest 
9Indins.Snceall unowned land belongs to the state,cX01ndiansnut

dep~end o6n governmi' ental "miinificen'ie" 'to acquire righits over suchland. A mnajor weakness in. thle administration 'of government grantsto Indians is the multiplicity of interests often. represented by thegovernmnental entitie&? resp~onsible for making grants.i~l Where these­encies~possess ciscretion,' iin aking grants, this conflict of interest~has 	led, to. sporadic,",inconsistent, and grossly inadequate'land grants.1,2.
Finally, the federal systems of. Argentina, 'Brazil, and'Venezuela
 ~may present seriouis problemnsin attempts to vest land title iniIndians.'
 

,;,96.',SPECIAL.NG0 COMiMITTEE ON RicOHTS, OFIUMAN REPORT THFF INTERNA VTHOAL GO0 CONFERENCE ON DisCRIMINATION AGAINST INDIGENOUS" POPUAIN~ IN T HE'.AMERICAS, 1977), 
PLTOS9,'mtsupra note 53, at 9,i,, 98.~Indeed,~it Is 'even,,argued that land rig44~ are capable of, nocmn in'~na Vz

<tiorial courts whether or not they
~~nett,; The 
are, recognized by the national governent.See Ben-
Origins o/ 'Native Title; A' Comparative Survey, 11 'NEWS _FROM~SURVIVALjINTENATIONAL 15 18 (1?75). ~ '
.99.r Indeed, the name often assigned 
 to such lands' is "tierrasbaldfal," w~hich trans-,l;ates 	 's' "uincultivated unlworked and 	 uninhabited lands." Sepeg., ,Decreto2172 	 de, 28 'septierbre 19642 Ley de Tiemias Bajdias 

Ley N.o., 
y Colonizaci6n (Ecuador),-S100. See, 	 ~$e~g.,. C6DGOzCIVIL 1rrg 673~ (Colombia), For 'examiple, Ecuadorian~i~I%'puts, lands /ithout. an, owner or lands thiatremain unc'ultivated .and .unworked Ior, 10~~y~~ars~~ththe~. ofei Ecuadorian Agrarian Refo1'InhiueDecreto, Ley'-No. 2172 de 28 sep ' 	 as bfl6e 	 1964,7 Ley'de'Tierr-as Baidras y Coloinizac-i6n 

101." See,texct accompanying' notes 3639supr& ja, 	 '4 102,,. EVen~ in Peru, where discrition is~lim~ited~196 o~f 393 
riedindinous communities~had -no land 	

the officially recog­
titles in 1976, and.(no' add itional: title's- were
gran ted iii 19 7 7 .See generally'R, 'SMIT2H, 7i AMUESUA.YANACHG 
 PROJECT(1977) 	 P J~ 

' 	 HO 
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Idthough t-here isa, trend in Brazil and Venezuela 'ordc'n e,

strict ldocal powver generally- in favor'.of centralization and national-.'
 
izati6a,"Il state power is~important in~the~allocation 'of indigenous,

lanlds.104 E fachrn aioinlln 
 r~t program -is
 
more difficul whee local juisdictions may cnstrutctheir own poli­
cies. Furthermore, in Briazil, theehas be -Vlnsadng o-a
 

expect continuing state resistance to the further re -)niin of Indian h 
occupancy,-or tio the creation, of new reserves since, uinder the news 
7Inidian Statute, lan~d reverts to the federal governiment when no longer~ 
O~ccupied bynaivs 

~,c., Land~reform packages. Land reform mesrsdsp dt 
Sreplace, tile feudal latifundiasystem'of, large landholdings with a, more' 3 ~ 
equitable redistribuion of land, have been enacted in B'lva
~Coloba Eudr Pana, Paraguay, Peru, and 1yeneitela. 10Gn 

rzl 

{ erally,.laind. reform legislation affects 'the forest-dwveller~in' t'wo major 
Sways. First, special provision's directed towards, the forest-dwelrare (often included, in land reform related. statutes. Second, the la~ 
Sform, measures ofte'n exacerbate the forest-dweller's land acquisttioin 

problems, whether through oversight -or by operation of, the 'general< 
" 

~policies of the 'reform me~asures. 
Somre land reform~ statutes espouse thie concept,of individual in 

ersh'ij,107 thus emb'rcnga value that conflicts with indigenous la2nd- ? & 
IVhldding patterns. The forests may, even lieccme the newv fiefdoms of"V~' 
2the, lando~rne jwowrdispolssed by, the refoVrm measures.Ta 

is th aei, Ecaoweeteln eomlwb emphasizing Te-;>~ 

V~103. H. CLAGETr, ADMINISTRATION OF JUSTICE IN LAI. AMERICA 14 (1952).~V104... In' Argentina, moist indigenous populations live on lands owned by the prov-K,
mnces. Swepston,,supra note 87,'at 734. 'Unowyned land located s
vihnteeuli 
' boundaries belongs, to those 'states, 'although unowned land located in .the Veezelntrtoesanid federal depende ncies Wcong'-hto the federa, 'Qenet~,~zoCVIL2' I 

DEI.VENEZUELA: art. 542. In Brazil, although unoccupied landsV,romel under the auithor~. '
 Sity of,~ the' states,' the VIndian, Statute' puts most Indian lands under federal olwne'nhip.

Law No. 6,001 of VDecemnber 19,'1973, dealing with: The Inidiani Statute arts. 21-22V­
(Brinll) 

V~V VV.2 I KVX~2 

105.--Since imperial times,V the state, governments "tokadvanitage _of- the lack of
clxrity. in the law-and the feeble efforts 'made by the cenrail governmnent to, protect ina­
t lands, and, disposed as~If they were unoccpid."0 de Araujo'Mreira
ity Of~them 

y~Neto; Some Data,Concerningj the Recent~H istory o the Kainhang,'Ind~iins$. in ITyiE
SrruATIOtq OF TIXE INDIAN ZN SOIJiH'A42cAl37~(W, Dostal ",d. 1972).'


4 06..UNrFEO NATIONS DEPARTMENT OF ECO~NOMIC AND 
 S1I AFmB-PORS 
- IN LANDR (966).' 4VVV .V'~ 

kxi6iu6 

IM10 Scoe ley No. 854 de 29 marzo 1963, 'que, establece el Estatuto Agrario (Pays-~ 

gV,,.. 

VAIV~VVV V~-'~VV~ V" V7 VII ,v> 
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fomin the Andes r hsallvethe forest to become a refiigeOf feudal1 pover"I08 helping ete cmes no nor forest. cver.Another more universald goaJ 0 and ,refori v xt st

stimulate parcuu Th benefitshtlie'sall Jariiers'arid:
0S i ar more~inteTate dnto the '$ional economy 10 

I~ Pc -~71vhtr tbh -- i-- desi.re-- to.-ncreasecuIua Ouitput, to Forest deUlers are often harmcd, howev~er, since 
hasi~~~gs cl~nzan f0 rest aii4. enTcrachmentLon Indian land.",~ ~ 

d. VfodifM~tionotc.diio i~a 1,(IIpro~erly conce~.qX Special
inienu leilto related to u'le 'A'cuzsztiQn orilanci through norm.31relroperty uaechallisins. can be classified14I n6. sttie ja (I)

lbraieprescriptive-ty owherhip reuirents'(cl oc'ic t ive an d oldinA f o 1e ( 3 o ' 
recognize J",!p~6~tmqapr~hsi

e: O y t m c a p o c i s 
-- <,delimitation of boundairies, (4) esta))hish buffer zoines. and (5 Ienove
 
9 encroaclhers. 

B 

In South Amrerica, orne~cannot nori-ally &btain ,saprescripitiveonrhprights over public land.11 Brzil,'Coomia andrhioweverjihave developed mecfhainisms similar't piscri v Acojt'ae~dor,
Sfor-the puirpose of deterininrg 101o Iilli be grainted these governmen~t~1ans,'~3o 1)ecial provi o's,N~ie thee however,- accomxnmolate, the 

108. A. CosTrALES SAMANIEGO,' FAMIPr~, 'G~upos, C~~~~E~oLNu9'"rCAS DE zA AmxzbA.JA DEL IUAORoYVxR 1~u97
~ 109. Thle (1974. ~ jw'Colombian ,law "Oil o09a1 agrarian re Orin state. that "this lawa" "the follow~ing objectivefs] ., Tocultivated 'oreficiety uitilized 
Tstirnulate the adequate ecounoinic exploitation of un.land& [and] to increase the overall volume of ar--l-tural and iveitock, prod ictiojn," Law 135 of D~ecember 13, 91 the Colombian Agri.cultural Reform art, l>1.,-~.9A


J10.~u-'This is more understandable when account is ta1ken 
 of' the' fact that one oAfthe factors behinid land ,reformn is the "increasing actwiiy and political strength of peaj.a-nt organizations,"~Tlhome jupranote 91, at 10.
LlTfheforest ara axe linariablycosdrddfietyulzdmpyIlas
 

AA 
Plirriu'balfa),rieClnzttrgts oorelieve.,oragricultural

thedevelopment,governm~ent of th 

ndng, notes .670jpa See-text Iaccompany­oitclc i~ cultics of'fepropriating~ property Iby' providing an Iadditional source' 'f "Ifr'ol Ii dAi 

C~T{~u IC{ANuFOR'COMPA ATI St;y LEGAL. INS TITUTIONS,* ,PROELEM599, 01(196) For example, on', the -piciapoliticl -,-fL,Euadriamoties f te reglatons rearingcolonization. wmi to*Lvsire, of population on the. hcedaj- 'itvyc the pies.
1 R,-ur in the- sierra L. Brownrigg, ContmprryLandin',Eciador (1971)" (lier 'resented to the Society of AppliedAnirpl)'~ See Decreto Ley No. 2172 de,28 septieinbre 1964 Lri dc T1errasBllsyCooiaincuad~r), -Bils)Looiali 

-112 . See, text accompanyilng, notes 47-49 suipra,

All l' :Brwil ca
'nyoet aquie.prescriptive ownershipe~if~i pssse th thout'interruption of any-land under~the 

g, 'ad or oppositioni for- 10, years inood faith and wvith'jist 6dleor for, thirty: years without godfaith: or just .title. CnmICODE OF BRAZIL arts. 189 490,'550-551. Under the'Indian Statute "[t]he' Indian, Whthr 

9' f~ ~~l9I~ A9 ~ I ' 

eo~ ~ 
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colctv 

tY A. sudde'i
adndak1ntre ofeo. 

c ocdweller land us
 
'and rcd cultUrenchange is ade fect pi erequieits of titue rtaer
 
mor,, rnooing inithese laws prevents encroachment on I dian land'
 

admthe ert o fperiod of continu­
oususeof he land beforete ie for acquiring titl ~'airun.114H T 

Sit Populations"' whichti _Sl cont ii -rafedtze 'n ato
 
~providesthat:-the "right of ownership collective o nii~l f(h
 
nembers of the populations concerned over the lands which these
 

~populations -traditionally occupy, shall-,lO~f~ibeil,!recognized.'"1 One woud~' 
expect, then, to see a trend towairds~recognition of 1collective land ( 

laU: 

Ti Arihts-

Under the civil codes, forms ,of "community property' joint~ 
 4 

roperty," or joint ownership allow for a 'for of colect I 
hodnbut do not provide a source for acquiring.suichland 'rights. 

a rl all special law providing for indigenous communal Aland tenure
 
responds to this problem by coupling, either directly orindirectly, 'the
 
collec.tive landholding provisions with a governmentalgrant l
 

inertdor nowooccupies a plot of land, less than fifty hectares (123.6 acres)'.in~ 
area, as -his own for ten' consecutive yearrs shall acquire full owntership thereof." Law
 
No. 6.001fof','December 19, 1973, dealing with: The Indian Statute art:33( (Brazil).,
 
The' Colombian Code has similar provisions, fixing the normal time of possessionat ten
 
and. thirty years. CDioo CivIL at. 2529, 2532 (Colombia), In the areas -reservedfor'
 
Indians, definite title is granted before five years have lapsed, 'provided that as'
e"I 
one-half of4§the land is exploited, agriculturally, Ministerio de Agricultura Decreto'No,, 
2117 de 6 diciembre 1969, por el cual se reglamenta parcialmente la Ley 135 do l1961 , 

paa dotacin de tierras, divisi6n y distribuci6n de los Resguardos e integraci6n de 
lsParcialidades Indigenas a los beneficios de la Refornia Agraria art. 2 (Colombia). ', 

2While Ecuador has no measure granting indigenous peopl es specialI treatment in-matters,
of land ownershipi some forest dwellers may benefit from a provision in the, 'Specia
 
ULw for the Adjudication of Uncultivated Lands," which grants'ownership to colonists
 

.who can prove' peaceful and uninterrupted possession for a period of not less than'three
 
"years if 250c oflainds held have been cultivated. OROANIZATION oF AMERICAN' SATrES
 

"2 A STATEMFNT~ OF THE LAws OF EcuwboR IN MATTERS APP .ECTINO BUSINEES 148-49 P"$'
 

114, See text accompanying notes 4 supra, 
jjj,"'115. 'Conventionn-Concerning'107, Convention the Protection.' adIntegration' of' i 

?""TIndigenous and Other Tribal and SemiTribal Populations-: in, Independent, Countries 

' -~Only Guyana, Surinami, and enezuela have not ratified the Convention. IN-~~ 
~TERNATIONAL LABOR ORGANIZATION, INTERNA-rioNAL. 'L/,nouR CONVENTIONS. 'CHART
 

S4,OF R.ATirjc:AI'ON 1977). French Guyana is ineligible to'sign, since, Convention 107
 
pertains osnly to independent coun nes."'2; ­

16. 'Convention 107'.Conveitio'n Conerning the Protection and Integration of 
Indigenous and 'Other Tribal, and Semi-Tribal: Populaois, in; Independent Countries
 
art. XF(1957). +++ +.+ -, ... + +-+ ++++,,. +
""A", --


# )/): ++7M++:+: '+' '
+++ + ':'+" ++A,::?#+:++: 
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Usually. the rants are, regL]la~t ) ladrfr fclnzation legis­

lbeatio d itn h.114, lgslton~drse 
Pasthes mot e ith~ ole traionacommuni& -N~h~ eios F~i~ al ea 
proertlw i, tatojet d ilawYg&Oheiiroer lfn~ht~radraitona " g etit I to 

hold' the land in~ the statute, decree, or regulation.121 Stillothers vet 
ititle in, a rinnin-prt, h v e7 hegroup e~cploit~the lan~d

ti~ th'rttle inferir oownership1 2nder usirco'n 
Most :indigenio'us legislation-,does'not include rovisions man-7 

dating4 -special considelration' of 4nomadick or semi-nomadic settlement 
patterns in' draing land boiindai s 'Administrative'discretion- or 

itraditional 'real~property. concepts of land occupancy. mnust therefore' 
fill the vacuum.123 The legislation of several countries even seems to 
encouiage land grants incompatible w~ith' the living ,patterns of the~
Indians., Th PaauynArainSaue for~exampOle, gu~arantees 
only 4enough land for a sederitarysettement pattern .121~I onrs 
the Brazilian' and 'Peruvian statutes require a' widening of the scope 

117. A problem with civil code communal property is the possible destruction ofthe community. See text Accompanying notes 204-05 inIra. ~ 
18'Setext accompanying notes 62-69 supra. ' 

119. See H. CLAOETT, supra no-te 103at 59 -75, ~"­
1~20, -'See Ley 7No 344de 2' agoist&'953 elevado a categoria de -Ley.., en 29octubre 1956, Ley Fundamental de Reforma Agralria art. 1l30 -(Bolivia); Decrezo' Le 

-> 6o 07765, de. 31 julio, 1966, Do la Co~arl art. 93 (Bolivia); Laws of C'yana,~Amerindian lands Commission Act § 3;'PMAMAICONST. art,~' 116; Leyjde'Reforma~
Agrria' at. 2 (d) (Venrl"uela).f*:.)2fi, ,, -'>~""

-I Ill 3cSeLey de 26 enero 1968, por ]a cual 
- ''.4 

se introdiicen modifhcaciones a la Ley~
'135 de 1961 sobre'Reforma SocialiAgraria art; 27 (Colombia),; Ministeri 7 de Agricultur~ Decre'to No. 2117,do 6 diciembre-1969, por el cual do reglanmentA parcialmnter lLey a,~351' do 1961 jaa la dotacs6n 'do ticrras,-divisi6n&y distribuci6n do los Resguardos e 

44 Integraci6n de las aTarcialidades Indigenas a los beneficio d laReforma' ~grana arts.
l, 3 (Colombia),Deicreto Ley No'. 20653'de 24 junio.,1974, Ley'do Comuniidades Nativas

'fde Promocrl Agropecuaria doelas Regiones do Selva y Ccjade'ea aits 
"1 

6-9 (Peru).~ "S12'Se.Law No., 6.01 of'.December9,19 ,97 1iig with-;'1h'j ~An S t,'t
~rts. 21722a''' (Brazil);,Ley4 No.,854 ;do 29 mIlz 1963' q3c establme el EstatutoAgrano
az It. 146:. (Paragu~ay) R; BEjI'Ai.NO- GENOCwIO EN EL PA'"OUAY? '(1974),KK06S,JAmerindian of Surinant, iniTHEi SITUATION OF THE' INDIA N SOUTH AmEsicA 352, 

44 (W. 'Dcotal ed.,1972) . .7 "'4,4~~ 9 
11"See'Dj creto Ly N ""/~:,444*23 ""'" ' ­o. 07765 de 31 julio 1966, 'do Ia colonhacl 1111 '91, 93 

124. Ley No. 854 de2 ,!rz 93,qeetbeee Estatuto Agario ar' 16 
(Parpay .7(%7. .' 7' "'4''''W''t A1 -

7 4' 7' 
4 

4,j,',,.t'. ' h ' 
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of ]Iand to be 'included in allocationis,'12
5 In 13razilthe foret we er. 

,not only entitled to permanent possesioo fefetivel occpied
land"onWhich lie lie,"-but also lhind on which li\ej"erts'an, 

aci t ecorinically tiseful or undispensable to susitec .. akn, 
,,itoaccolnt~ the~cuiiin sitution and tIh e historic conlelsi oi tl. 

stiits ,ntouesolve the tectuiicai roblen"mof e-ih I _ -i 
>perinf ~~ nda forest t se, theyd mlnail(ate taispecialkateti 

, bedf(iietd-towardstiiio-madic and sern-nonadic mo~des of0;x'. *(
Blfr zns urudn:tije land, used, by forest.vlle ar 

necsar to assure enough land for. tile griiU future needs an t 
insu~tc ofrm sudden, harinfull 'on tt 1vith otstiders 12 !te~poult

SOnly Peru, hoiveve;,, s~pecifically mnandates that. gint be re ovy 
f 

avu1 above the quantity ne#.d fr" se'tlement and migTi,r%,1- t!ecr7 
c~ountries, have Lhiw legal miachiner for establishingnaial ar-, 

$ occasionally tiscd for protecting Indian-occupied areas, which could be,~ 
2 used to-iit'bf~a s to roctect forest dwveller lands.'-D Unfor-~ 

tnately, creation of buffer zones is rare. As5uniing that In~dian clalrni 
to land are recog~nize(], South American governmnents will have to face
~$ difficult issuesof reoainand c Jinqensationt of encroacliers who 
occupied. and iproved Indiani land in the belief thait they, were, tl e~ 

Slegal owners. 
Where, lands designiated for Indian use are expropriated, frb'lil 

third parties by land reform, comnpensation, if anry, could be provided
throngh' land xelonn expropi lation finidcin ificaition provision~I 
uisually in the~ forrn of governmenrt Agrarian Bonds.""1 If land rfr 

~lw des ot ppl, taditional civil codes and codes, 6f 

~i.125,, ert e o 05 de 24 jwaio 1974, L'ey de Comunidades Nativas'Y4y~ePro6noc6nA Agropecuaria de ]as Regiones de. ScIN-a y Ceja de Sel'a art. 9(a) -(L)
~A(Peru). 

333 126.. Law Nc'. 6.001 of December 19, 1973, dealing with: 

A33 

The Indian Statute
 

V<~127. See text accompanying n~otes 83-84 supra, ~ ~ 
l28'!Decret6 Ley No. '21147 de 13 n ayo'1975, Ley Forestal. y dcFauna ilvr 

3j9,12J See ~,-Dereto Ley .No. 2172 de .28 septicmbie 1964, Ley & Ti t-rra~Bada ytUblonizaci6n at. ,14 (Ecuador). 1. 
1~~ SeeegLa of December 13, 1961,TeClminArctuaR­30.3 3


~form Law ars 5467>< 
 h ooba Aktr1R t
131,Cmestovi agraian1onds usually requires holding the bond for' aSlong arnortization 'penod at a low int4 st rate,' Sie egy3de 13dceibre 1961 

i ' sobre Reforma Social Agraria arts.~747 (~oba, 
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cvlprocedure wo6uld apl,2Ol eu a ncted legislato~pcdfically adrs isu~a 4

404nty ena"l" ato s44c4em ne artice4 10 -of thle Nativ Ctoni'Kmuntie Lw,13 encro-achers are removed fro Mlante, the 
k' 

by tle state ifhhe land liz natvehommnI w nntv oin6tyland, The nativej

44uyade on" theji 
 ,l~n,and -the staite's 4rura[ deel muti
tcurn lead thd'?'native commulnity the monyfetl
h1is article, hats reimbursement.been ,severely, criticized' forseve'ral 'raon. Becaus 

~~~~~~~ 44 fatcea~ ~ntve4 communities recognizedthan~
they find themselves in debt. Also, since' tile forest-dwellersfam-iiarwithi are un- ~ money, to say nothinig of such; abstIracojasbment schedules, thle jy

demards~~~~~~~~~poii 9lhio rilprvsosofatce 0myp
oil 

04mypace unrealistic'Tis. coupled with' problems of commui-ication between 
134 

native communities and the rural banks, may prevenit;24'>any application of. article 10, effectively making existing levels of en­croachment permanent. -Thus, Peru's special legislation, while corn­mendable in its purpose, is not ikely to result in any solution to the44problem of encroachments existing on Indian land at the time that 
44native land rights are recognized. 

D.Limitationson the Content of the Real Property Right Granted-. 
6btaining.Necessary Rights 
There are miany ways in

>.enjoyment of property is lii.* 
whichth South Amnerican, owner's, Lull.In, several-- countries, for example,~there are conservation restrictions 4 ofl the quantity of fish arid game~<a 

can 
-person may take from his land.iae Enforcement of, such 4 restrctions,be devastating to the' forest'-dweller. Conversely, if a forest-dwelling"owner" does ,not have the right to prohibit hunting~'or lumnberin>on his own .Y4land, th ecological niches of forest fauna~ can4 be 42stroyed. 188 de.' 

444 4 

.'441 32.: In 44lrazil, for, exam~ple, under' certain circumstances'~~collect ."neccssayjor useful iipocnn"made to the property, CIVL 
an evicted 4Party. can 

:4)art, :1112, 44 COD OF BRAZIL4.4 
4 f4 

14C~33,.Decreto4 Ley No,. 20W5 de 24 juitio 1974 Ley dle Corn niclad!s tadePromodion Agrpecuariade las Regiones de Selva134 ~ ' Ceja de Seiva (Peru4).,Aci 96NSATc A Y DE PRomOcx6N
DESOPLO SOOIAL,4 PARA' LA SELV4 LEY 4444.AaopsCUARIA DE LAS 

Y444CEADF R EOI 6 NES nESLvA 4EsLvA 2'<(1974). 4444444 

13!znbPruf
beforemebrso for exaziiple, a permt Jrom the'Ministry of Ag zulrequr~C~~the native community may comimercially exploit forest fauna.:Decreto 

4 
Ley No. 21147 del 13 mnayo 1975, Ley136&2.SeeiC. 

Forestal y do Fauna Silvestre art, 55 (Peru)..e Araulo Moreira Neto, supra note 105,' at4 4319-20. Perul addressa 4'"44 
th-is problem in it-s Law of the Forest and Forcst Fauna."Althoughaa ministry. prmit, 'p or c6',4 exdil~4native coinuunitiema expl& such;za~rea 4 ~~ 

~44 .f'
44444444 4444444 

44.~4U 

4 
F44 _J0 

44444444444 
*~ 
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0Othe,r limits on tequltrhrtanhequantity, of ]and
rghts onfer-red' on Indians may imped eIthe preveninon, of ham fuI 
in ertii otc.Freapenost Latin Americ'an cuntries limit: 
a,4 landlowui' rih toepot'h4us lo i property, andrti 
4somne 4governmei a ) 1 ~h~~io"isubsoi etain 

44JGiven thcP~oen,,rtlul ,aii(,-n diamond_________________.__11
forest,-areas; th diiu l5iis. Peru reserves' a. servitu oal 
forest lanids for future 'construction, ofbrgerdst 
lie.,:,elcomniuinicationis and electrical. intlltonand. ilrgation
prjecs.~i These kinds4 'of limitations oi0land',onshp mnay, cause 
traumatic disruption of forest-dw'eller life. .~ 

~E. The Transier&fIndigenous Land Inte ests Non-lndian Eniiies P 

I.- Devices by whichladitrssaeeinuhd.Ahog
restraints on alienation are traditionally discouraged in propety4y4 law1 9 

hsoyhas sho~wn tlzaalloiving the sale of Indian land is'disastru 
44to islethe les~s integrated communities., Sim6n Bolivar 'fetvl 
444 the inidigenous landholding 'cormunities in the An des simply by 'per­mitng any member of the commnit to omua ndta 

mitti~~~44 -elte4''iuil 

was sold for snallI amounts ,of 
ddta

'mi'oneyhe held in usufrilt 140 The land 
by Indians who thus contributed to th~e 'formnation Of4 many of thelarge estates. 1 Th Idas aprniablty to retain landholding 4 

can be explained by the indigenous" peoples' lack of familiiarity with, 
,-market economics.,-In the less complex, economic system of the forest-,

dweller, land simply is not a marketable conimodity.142 Eveni in more,

j comlex6 rpf'systems where markets do exist, ln soeo''els tm
 

to ,get tascethog te-price-mnaking mcins',fmre 

, freely for their own' subsistence. D"rto Leiy No. 214 e1 a''17, eorsa

de Faunia Slet arts, 35,' 55 (Peru). , '- .,:"'" 
 ''" 4"'137, Inj4 'national:, legislation 

4 ' 

Brazil, recognizes only:,the landowner's right;' of4j"
4priority inf the, development of underg-round "wealth and not a right of ownership of~such wealth. INTErtNATIONAL LABOR OFFZOE,4supra notle 88.i ~4444138. Decreto'Ley No. 20653, de 25;junio 1974, Ley deCorn inidades 

44~4 

Nativas y '444,4.de Proinoc:6n Agrop'ecizaria d&las Regiones'~e~w ead SelVadeSlv, Cj d art, 29 (Peu)W'K3 4' 
4'139. The Bolivian Civil 'Code defineij.'property Ias 61ajurridhcalppowerthe use, enjoym~ent anld4diipoialof a tink." oC61IO CIVIL art. 105 (Bolivia) (emphasis ~ 44added), ;accord,CoioCIVL DE VENEZUELA..&lrt.'545 

4140 'See A GARcIA, LEOISLACION INDIGOENISTA DF. COLOMBIA 24-26 "(1952) 
S414 S. VARESE, THE FOREST INLNS, IN THE PRlESENT POLITICAL SITUTI'rON

"<F\PERUJ0 8 (1972)" '''4~~.
Sa ,.~4(T"

4 424 eerly R. FIRTH, WORK AND WEL C uu IrNai4
 
.4;HUMAN,Types (r-,. ed 1958).' ''4444 ' 4 ,
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~excharige."4 ~A IeralI land transactionhether sale leae"'or, nort-,1t
gage, 11is therefore mnea'ningless to many oetIdas 

'Althotii~l prescriptv ,esi and lieaie rsrptive-ypefj
meh~issrqurn an "cuipany eplitaion,"or. "possession"
Ll,tandifoiza;Adeterm inedperiod-of-timeiare--not iralei teos---

Oi0oi6&aqustir th forest. Ind&Lzia,4tey are effective as a means 
of dxtngiisit'g'.~rst-~vele" lnd igts.. rescription~was, used1 for 2>the .first time in the New World, to leaize del fact colonist occupation,+Sof ~ndian lands.' - Any lil3 ralization: of the ~bwtership requirements 

in special legis'lation' beniefits the sedentary encroachers,,makinig their 
encroachnieht legally protected. ~K 
T he i physaaicalarem, io trbal peoles,~ and their tiansplantation

int analin ae'a isanother maijor mech-anism for extinguisisfngin
digenous -land rights.""8 In this way, any-'ph 'ical and'ilegalman-lan ,d
relationships are immediately terminated.14 91Where~conflict between 

143, Dalton, Economic Theory and Primitive Society, 63 Am. ANTHROPOLOOIST 14, 

144, The Brazilian Congress, -realizinig the~harmful effects of -long-term leasing,included a r. ivision in the Indian Statute that 'would, have prohibited such' leasing,but the provision w~as vetoed by. thc President. Davis, Indian Statute Passes Into Law,
I INDfGENA 7 (1974), 

145. Mortgage can easily lead to 
' 

dispossession in jurisdictions lik'e Ecuador where 
indigenous landowner is in the same position as anyAan other personi with regard to the­mortgaging of his property',as seuiyfor his debts. INTERNATIONAL LABOR' OiFUL<
supra-note 88.' . --- -- ~ 
S146.~ See text accompanying notes 47-49 supra.: -

-­

'147, Other sources of prescriptive ownership include Roman law, Frenh law~
 
-- Spanish law, and the other modern; Civil Codes, 
 G. TORRES PORRAS, LA PREscRtipc ON15-24 .(Doctoral thesis, Pondficia Universidad~ Javeriana, Facultad ide Ciencias: EcO-_-~
 

-~ nomic.s y Juridicas, -Bogo tA, Clmit.1960),

148. In Guyana, -the -Miinister, is,'--------ttor authority. to "makereuain 
prescribing the modeof 'removing'-Amerindians to a Dittnct,~Area or Village-, or.­

4~- from one District; Area or Village to another.~" L~aws of Guyana, ch. ' ,'Aeida~-"Act § 40(2) tAct 22 of 1951, amiended by Aict;6 of 1961], Thu's provision, however,'-~~does not apply to those groups~granted title pursuant to recommendatio fthe~
Amerin~dian Land Commission.- See note 182 supra.

Under the Brazilin Indian Statute, ?the federal government can "intervene" and 
-remove a tribal group, "when it is.quitc inmpossible or inadvisable'to alow it to~remain,.
Law No. 6.00[ of -December 19, 1973,, dealing. with: The Indian-Statute art. 23 ~ 

149. -The case of removal does riot imply an cae o successfu relction., "In.­S-digenouis lgroups -have established a- relationishipr of urn~g thedece~
 
coureof a adu tn process." ILO, supra niote. 6, at 
42 1. -As a result f-:tisTfocdmigration, 

-on 

profound changes are,, likely to occur in any group's cultura syitem.
as~it attempts to adapt to its new physical environent. '"It ma~y take'decades, perhapt
IjTen centuries, for a new adaptation to.Tl develop,"~ Since variousslndignous asocia­nd political units are often relocated in the same areas, it is highly~likely that' hostilities 
-will; occur: "Migration a&nd warfare go hand2In band.'?. K. OTT!RDEiN,' COMPARATWVEqCULTURtAL ANALYSIS 34 (1977). '- - ­ y .:-­
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encroarchq '- and~ Indians threatens the peace, itiis often easier to,,solve
theprblrn y heremoval1 of the 'tia grtp"Sne the~entities that

must' implement Inrdian legslatioii 4eften rersn~the tera~i&oE nrepeset other non-IndianInteests, h ltraiv o removal of th&Indian s is all too attrac tive\',
tothe govermens ivo led5 i.j~~~~ 

2 Poiin dersi6?~~jt~n.auoswt 
on uiincnijs hsee~ pecial retrictions on the transfers 

Indian property hast long. enrcgizd in Latin American law,
~The Law of Junie~I1 _',94":utla~1 all,.transfers of Indian poet

not made, uiilofcr"'' l
oere a s-sge poesry 

an adequate return 6hoi-i d sold.:. Nontheless,. 'thre re, argumients1frallowingtld-E -a'i transfers. TheQ ~. 1 I~assets are usually h is land and labor. Onice nto al makeecon6Ljn 
y cornplete. re.!zanc.t_ -r l!.o~can lead, to exploitation and Vdebt peng;wthu;lidtoofr'a
 

4collateral, credit bcmsdifficult to Obtain. For forst ,dwellers''in this
position, restrin-ts:~ on alienation :~can 
 become4 :pat i~niaIitic, an /As
<criminatciry. Ths withope the -traditional hostility.toivards re-4~< 

sttraints on alicination,f causes most law and policy-inakiiig, entities tostrike.a balane4 between allowing free alieain 'iivefl4 Ydan 
!vio~~alv la~preiventLigsuch alie114L1U11 152 ~i~Y~­

~ prctic, th deegation of Qecision-making 'responsi. 4L t
g$overnment agen.cies, regarding native land alienation has, not4 been~'­

150. See Q de Araujo Mforeira Neto~supra note 105, at 325,.151Thislaw isone-'of: th, 'earliest: of. the aws Indies, Lawof the of June '11,1594, Law'o[t the, Indies, bk. <6, tit."1,<law 27 (Spaini).J- -..
15 eru> is\ at the protectionist 'en of4 the 'rnetrurn~having instituted. rohihitnon tratiltfers of 4land 4belonging to, native conmmunities. Decreto4-Ley No, 206534 'de
junio 1974, ;Ly~d Counidades Nativasy1de Prm'i~rg 

24
 
pcaiade las Reg'iozi'i'de Selva4, vCeja d"'el ar'1 4 P)Bolivia hias a similar la%.prohibiting alien-bn4dof the forest-dweller' 4 land 'Nbut. is iless precise th egeabu t wih mrgg5eiz'ures 'and 4other. devices'are included, in the 'Prohibitio'n. ley No. 3464,'e agatS1953 levido ~tgii e e,2 ~ur 1956, Lcy,-Fundamc'ntal 'de-4 Reforma<'­Agra1-1a ,art. 130.(oi) Ote-jridcin regulate rather4 tijan"poii rnfr,


placin prorll4o 7diiiiikngower in the, hands oUfathird piarty'Co1ombia
a~nd Paraguay vetttei rm'' 
 or 4nongoverrunental i,!nfl se'ssch, as land' re- r4form44ag'encies'o 4rzeligiousrmissions., These entities ar en reerinnif and 'when' ldid e, trnfan,: isfo'bflQdIn-rail, ete Vdcn~o- intieiobject ofleasngrniignd o any:juidicl' ctor: negotiation that, restricts,.heC' full, exerciseof direct -possessioni."$. Law.No. 6.00i1:of December 19,, 1973, deali ng "with: The, Indian~Statute art. 18 '(Brazil). On:'the:'other han'd, tibaii gmbipicani be remrovedj 1 rom ftheir 
­

~lands, if, te is'~ cafsr- "intm Se"ie'rit txtaccompanying niotes 148749 supra.IF'ui4 Krznoreiif the'exctive branch determineslithat' land, is spontanieouisly aid defi-­<iely t bindonedI by. 'at n 'tive ity i enety,4torthe federalgovernment, wh ca dhisp'oseof it Law No. 6.001, of-December 19, 1973, deal­
' i ngi 'ith' h -~In~dian S a eart,,21 (Brazil),i-~.-- < < ~~'~, p" ­-

44 
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uzifoynly. successfUl. In fact, ihas orided a Iivelihood' for' tIeioaBrazilian laho dbtalu.grdi s natvn- specialistiirisa dealinwan aiv 
land by nianufacturinig evidence of, abandon'ientby ignorin. eVi17dence. of seasonalA occupancy, or enby, driving Ind ians 1wai 

F.PoA cn in ReiedyingViolalionso ninLn-ilt 

On of the ke trble fl, %personal ityis~capacity: the~ability to acquire rigits' to cnrtobligations, and~to appear on 
Aone's oWn ielialf ini a judicil dir11 lhul aua, esn 
are presumned to have thiis,'capacity t ie civil cocies,,make ulls~uy,excL' 

~ creating classes, of natural Person whoMs1beirersete by, a~"f gluardian or, represen tative. 11 Brazil, for example,'~is ulc city~ 
toC, iner'".insane persons, certain cleaf-Mutes,A :absentees, married 

Alwomien, spenidthrifts, and forest-divellers.5O The~A Indian Statute places
.the forest-diveller iA tuage as a protective 9measure, with th federa 

V 

executive, thog asA VAAA.N~AA'st er nI" gar; with tlree federaAn individual under ttutelagecannot own land,or exercise juridical %
acts: on: his' ownr beh If.158Thir theever-th 
tutelage , the frest-'d eller's s'ubstantve rce bnye n is gofxtntthafllo te, tlearevio 

"V 

lan 
" 

riht arbol 
"A A't iy~ ar igroully exercised gandinme11The guardians invariably2 have miultiple interests and limited, re-~ 

A'sources 
1 50 ~idjudicialsupervision 'o hvadanvdrltosi
 

is normally: ineffective. 160 ~A~

Because of tile Cultural Aimr it. 

Trpaneeof cotmuna landholding,
~ may be useful for'thie ~Indian goVu~,ptatain recognition as a, ea e 

Se A53 ,a 4 legal, peoi~,inSP)XAspant154. See e A. PRCD!fETCvi r.4A6IG AF lm'C i
15 Corm 
 'A- A>\AYR'AA5. Art A 

Lewisail 
atA53 uedt
 

4 5 ' A6hc -UA toe age4. supfa note 

'V''~ 155. _CIV'L'ACODEV60PABRAZIL'art. 
 84;A awAA\ No A600of Aeebr1,17,d 

wih:5h7, LaNo 6001 ofartDecebr 1,97Adain ih:ih"rii)'Sauears 

A>''A' 

e i'shjetinMocode ig enrh tsod qi risthe,ad ,lA Inegal Aeas' of maor orhrisAVSeravcoitutioEo~Apov 16 
r 

In Br ea ex iltaeo gua'dian rs irnl 
p BR~ticlly pro-4A 

m yj ''hii3jdca 'cs49r n '. AgisAF "A~ 'su- neA'AV'AnA'd.A 
'Ida -Aa''h',r6 

Nor' 'sAilikely ilia 'V 
N~i beo e'm niA~ 'riitici AlthoughL a ' n~ A' 

N .66 1'fD cm heer19"17,daigwith'Indian' StatuteAAA,'l A AA<)IA artA-39'(Brazf)Al. '- A 1 

http:forest-divellers.5O
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soni. It is true, however, that an nhe'lturaedIncan'i a't 
ofthesystem of which he is igno 

Procedural law may also prejudice Indian land rights. Among 

manyforst groups, overt conflicts o'ver land are-arcly reus 1 un1knoiwn.12 The' en­
cro'ch r l s~cts indige Pus mrethod s'of impl~enting norms,;-oever and the citi 

4
 

0 frited, with, an ~alien proceduralsystemi is often too s
y t' cornplexfor 
even eena tthe rl s a n4 
often attempts to simplifyp for frontier residents, turalr
 

~ normally a, ati ielag .be'tween the. enactment of. liberalized substantive 
an:hdtor implementation' of,o ndirg pce ural rules.E 

simlifed' p*.,oeaurcx can be oneous -

Forest groups, unfamiliarw the national system,_and
 
speak or write&Spnsh, tcompet 'withthe i1Lij

inthe national legal and!la Thelaw rinfo"rces_ thisdis
adv~anta e bymitiigthe "ignorance of the law is, floe'cs." 
It"'is not su'rprisin(ien that" Indian group's consider; thelaw., to btbtys U~is[mi ntanng] h~ 'e'"'tml
chameleon-like, anid of use only to those, who havelearnied, its'speciaIl 
trck.16 Inv of theseIxthe face legal complexities,7 indigenoids groups

'aeoften: resorted 'to 'self-helpacina'terpodur',--a atcthat is successful'onlyr as ldng. as they maintain iiiiays~eiirt. 
1i61, Therepublics takedifferent approaches on this issue .Argentiforample,

does not recognize the trlbes legal eltities,: SECRETARIAas 'PR.iEVi6N
 
CoNsEJO AAM NACIONiAL; EL PRO13LEMIA 


DE'TRABAJO V 
',Peru, "on 	 INDOENA EN LA ARGN IINA473-74 _(1945).tle' other 'handIspecifically "recognizes Ithe' legal andiecxistence thj .16ddkca' 
pOersonaliyof 'the"Native 'Comn iities." Decreto Ley-No. 20653 dc,24"j 1974, LeyCornidades':Nativs yde 

dc-Selv.a'art, '6 (Peru).a, 


mde 	 Pro...i6n Agropecuaria'de ]as ReonesadeSelva y Cea 
a~ , a ~ta'oelp~n~~n

162, When newly aeo Quichua 'id'htoelpi ]na mare 
claims in his temrtorial 'Ilacta may become aI point of con~tention, he mrty goto'hii
wife's 'family's house he to father -in law ,Thewhere provides ,service his 	 father-in-law.
niay,- in 	turn, offer his, new son-in-law some land. N. WHITTEN' xupra note 16,"at 131-, 3 2 .'~~' 

''The landa'a-163. simplest transactio reqIres' at- the very lea s, registraion in acentral office, and can become extremely complex if tie parcel of'lad in qaestionldoes
'not, have clear title, Removal of encroachers in Latin Ameica'a normally i'ridles 'tw'o 

"asuits: a possessory action dealing aexclusively with possession, and 'an,ordinary, ut deal-'. 
iang.,1Aith the qiustia'i'of title.' >aat!,l64.,.For example, in Colombia. a declaratory action 'of nuillity muit ,be -brought 'aato defease, usucaptors ntwo-illegal TofIdian'"cujiedand within yeoIars a te:en
 

'"crocher pul!shes',his adjudication in 
 the Official Register. Ley'No. 135,de 13 dirembre'4' 
' 19611 isobreReforma Social Agrara art, 38 (Colombia).

i-";165 This rconcept' (Nemin licet 4gnore leges to the Romans) isone of the, oldestpresumptions in, Western jurisprudence CO CIVIL art 6 not 
76Tres&ed' 1972). See K. KARST,'i LATIN AMERICAN 'LEGAL. INSTITUiI6148 PNODLEM S~,
FOR~COMAATVE STUD5Y 112-33 (1966), for, a'discussion of th trndaay from s~tict~

aalliplication of this presumption.aa~ 1'6.A'Ant Il ' Reiman, "Rot 'de alas'ieyes -sr la poblacidn ind'gena Amirca, 35f''
 
A MR C (1975)"',a '' IJ
 

a (J66' '.66 

http:presumption.aa
http:un1knoiwn.12


19781 OE -DWLIG NIN 789 

o eating injuries in estern 
jrispiudence, i s a n inadequate substitute for loss of indigenous; land 
nhterests. nc~e J ad isgn h r iinlsubsistenc. base is gone, 

forever ver eneconomY, 
ptomics trthermore ndis 

may nverne t.fro m mney ~judgipent In J 
~Brazil, for, example,' FUNAI administers naieicie,',drvdfo 

hdmay either reinvest it,. in, or utilze 
~ it in indian assisiance prorM.67npmcti, -Indiains derielitl''
 
Sbenefit frdm the funds admiinistered by FUNAT on their'behalf.
 

1k11LEMENTATION THE1..FACTORS PAFECTING OF LW 

'l~ie interplay of encroacher, iorest-dweller, 'd Ioinzcawmaking entity interests8 9 is influential in determining the, degee ofthe
 
AK..Iw4 s actual, implementation in the forest areas, of South America :
 

Seven-factors affecting impiementation of: this )aw merit discussion-

(1)~the special problems of implementation of lawthe fro 

tle low prioritygiven the implementation ,nouslandrights; (3) the attitudes of those who must ipei~ttelw ()

the limited poe ftejdca rnh;'5)'thle effects of grft and~
 
political iiifluence; (6) the ntive's lack of olitical. and legal re~r~
 
sentatilon; and ()the deficienit sta.te of land regisiation .machiney'
 

SThei fontiers17O are located far from the 's urce of national po
 
litical and legal influence. Poor communication and 'tansportation,171
 

167. Law No. 6.001 of December 19, 1973, dealing with: The Indian' Statute arts 

168. See note 39 supra, : n e S 
, 

169. See text accomparnyig notes 27n39 suora o
 
170.' Fron~tier" isiused here to describe the 'area of South America adjacent toths~aesunentrted, by nationa jjettlement, Writers, concedwtth suain 

aio..l'v rindgeou po phistory,used " the c'-cp0i'vrou, 
;.. 

_ s5Uch a5~"fon-e stu y ..frntier t i ."rn e 
systemM',' "demographic frontier," "economic frontier,", "ideological) fronter,""c61ization frofitier,'Y'and ','cultuiral Jronitier er."See SUTTNi, IeJ~u~N~~r TiJE4BLI&EUE'BBI­o N DIAN L1 N..LAND 

'~oiAPirICAL ESSAYS 'AND AGUIDiI TO THrE LITERATURE~i 205 16.'(1975) - foir "'ai~eceiii't
.summarizing .of 

the frontier, and E. SIAL ZAR :A';'INDiAN FEDERATIO,N. I LOWLAND EcUADOR5 2.62
f(119,77) 'for. a brief summar-y of -the state 'of, anthropolog c ,reseac on4tij'r~f
 
frontiers and 'for a tsi~ efd teron :th eE Uadonan{Shu a .q
 

"g...... . .sy the-.s.tt.d.e. indigenous peoples a nd'land tenure on 

description of'the' effects of such a',frontieronteE adhii
_1. - e -problems :of 'communication 'and Itransportatioare dramatically 
ex­~~emplfied 'in:'the account of the London-based 1Aborigines Protection Scety i,'(APS).,.
 
ftiieptn tBmemof rs of the APS Mission
 

wVere inivited to joina party ,fIdeleg'ates to the r8th Interamericain -IndigenhojsConfer-~

were to~>~ence, who tofly to I~NAI posts: in. the iterior. in toDO-s'Tle paritwasled 'by the Braziliaj President. In spite of the xcellent:,wea-ther ada viiblHt. 

, :4 -,
 

' l 
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gownerallakyo:gven hmnal res hes eeless ni nation s, and
hua n 6 softeels populated areasmii't nlec'osc te di.,ned res ilti '~dminstra­

ti ve apparatus isoIdtncthtth e frontieir has been described as an 
"internal cooy ftemtooia etr2Only~social progmaxs~, 

plemented, and legal piroblefiis of the forest-dwveller are invaral near ~ 
Sth'e bottom of the niationial' (adi eaii 'ader.W' 

Thee, remany possibe explanation fo the lowprortyac 
corded thle, pi otectioh-of 'forest-dwellers-te nationial, inrsts abe ,considiel~scilyeres tus mayemore compep. ng, epci since tribaljg~usae
~normially, unable or reluctant t raieI-npolticl obb, t oganzetlem vidl~ohein

poliica loby.Those in a position to 'affect 'national policy m~ay b 
apaheicto~ the ~plight o6f the forest-4weller, may' have ai_rtc ,futility or may feel that the physical,,.; cliaekt rrnition ofth& 

tor(u t-dweller, is inevitable. Or, thiey mnay" view extermnination. of thefoetdweller's cuilture, or the forest-dweller. insla esi6~ 

KLocal attitudes, particularly 'rev~ient on th~e frontiei, also tend~ 
to impede, application of. the forest-dweller's riglits.14 'R acsrn 175 "and 

'~etlino6etrisn'I are especialli,'pronounced and, harmful., Racism.,a 

arsf t ofr ear hhi n r NAI rb 1 an dor r e u , n i th F w c ul d b e locat c O the ~plane s 
cludd; theincientmus ~iBS O AM~oNB~AiN, supra- note'spek fr'&f." TII 


>~2,172. B.COLDY & P. VAN DER BEROHE 
 XI COUNTRY 3 (1969).:.'''
173. For, 'a description of some of these, national interests,, seec text accompanying.'~note! 34-39 supra ~ 
174., :Felix ohen with a smat, chrtbeYe fnetooia,~~spcuates ontispenoewametnoon.-

nfi 
mntliy~,tisa's)trn actnon: so~ofte it, the, histol-' ofSan Saih'Americaj, and the :,United States, opprcssio'~of' ?Trdians has ' me. from, localn:~'eighibors and officials and help has. come frIa'fro' cnrl gvrmen' 

, Perhpsit -is 'easier for,iegal ideals to liv'. in a place 'far enough from ih ~7
lacts towhich they are applied so that prspective in judgmnent ii.possible. and 4''lonig-range values are not sacrificed ,to immnediate, petty advantage, .'

Cohien, :The Spanish Origin of,1Ijdian Rights inthea Law of the United Stirtes, in1THELEAL'.~rCoSIFCEac 230, "45 (L. Kramaer Cohen ed,.%1960). '~ '~~ 175. Rais 'denotes, the. attitude th{at, t'he 'cultuiral and' intellectuial cluu'actenrs tcs
of pouldon.-relikedloits biological~character., The corollary. prposion is dhattargetedj groups are opprqsscd and ecxploited,'iwith th~e rationalization that tlieyPare bio-"'logically inferior, Kroch' Rachlm,"in ENCYCLOP'EDIA OF, ANTHRO' Y38 (D. 'Huiife') "&P.Whitten eds. 1976)." '7, ~ .
17.This termi refers tothe universal 

''" 

tedny6 huast17etenom n
~''values' 'of' their utrein as' a basis for judging,'and 'dealing with oth r :culturcs,
Rahe ta aitves of biological inferiority; ethnoccntritixi involves'Views"of cultural ~~infnoly. S' Robe son, Ethytocentrin, -in E'NCYCLOPEDIA ' OF -ANTHRoPOLoo0y,,(D.
Hunite'r'& P. Whitten cds.'1976)- W.'SumaE, FOLKWAYS 12.13 (1906)." "~'' 

http:riglits.14
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Special diachronic reveance to th naie s c odern racismwa 
born during the wieindigenOus Contacts of~the col~inalf occupa­

J,tioris1" Racst attitudes towards the Indian~ have continued. unin'ter­
rute ince th e. Coqe.7 In Bolivia, for example, some. mnemberTs 

ity of th-e Indian 179 '0 ' 

~ ~Ehnocii~sAi goes~hand in glove with racismi Even 'l~eb~ 
tane~r~si~i's'oracs~i~-axe -masked, ethnocentric views are accepted,and freely, disp~layed.' ,The;2 evnglca or f swoko 

theinerntiferiority of tihe 'indigenous sacred worlId and the de­
-abiity repace y Christianity. The Eciadoriaii President, 

van~elcam isiontaries assumest 

f it nt 
~'merging egalitarianism With ethniocentrism; has declared:' "There is~ 

no, more Indian,,,probliem . we all become whie hen(w accept
,the goals of the national- culture"180. Ethnoenri viw nderli eW> 

jiidysought goal of assimilation of indigenous peoples."" j,.- ~ ~ 
In Latin American the executive is: the most pow~erfult-states, 

-~branch of goverrnment. 82 It hias broad decree-making power,' andiat 
times a law may be prcicy~ unenforceable because 'of- the absence 
of a presidentialtdecree to imlmeti. Administrative ruig' hvn 

theforce flaw give the' executive another 'source, of power, 1and
 
administrative courts and' other quasi-judicialbodies, such as ag-rarian

courts and land reform'L agencies, a're respnil otheecuive.-Per-'
 

Sha'ps most important, the jud iciary deends on~the executive fort ulti­
mate enforcement of its dipstos Furthermore, theecec
 
~be, even, str~onger onA the frontier, Where military and executive agencies
 

Sjin. charge of colonization, land reform, 'and 'oil xcploration contrast4
 

~-~Gnerally speaking there was no true 'racial prejudicze before; the-fifteenth ccii­
tury, forK'manikind ;was 'dividedK not so much' into'atagonstic aces-s-int 

"Christians' 'and,,infidels.", ,The- 'expansionh of "Europetorica~Anerica ',aid'
th atcag~ all thisnd thus the story ofanishexperientha vlue 

,~<for t~ose who would ui iderst cissues onthe wold scene. 
't-AHANKCZL. AARSTOTL'AND THE A74ERICAN INDIANS ixj'(1959) (cttos_ nte) 

18'See id'J.< CAARND1S THOMPSON & P.,YOUNG, COLONIiZATION AS A
R"-RIEARCH FRONTIFR: ECAD~ORIAN IN ANDTHE CASE PROCESS PAl-rERNAINCULTrURE:

7' ,Es' 9AYS flN HONOR 'br JULIAN M. STEWARD,94 (1964). N. 'WHITTEN, supra note, 16, at"-
AAJ', 2 7,3-81 (1976), A­~Z">179. Patch' Into the Heartland 1, 51E~TES 'AI MRC 954-1957. 

at~ 5a 15) Patch, Attitudes; 13 NEwSLETTERS'- LATIN AmniucA 1954-1957, at 11A"
1957).,, 

~ ~- 1~80.6 N WHiTTEr; stiprat note 16, at 26G., >'-''- '"-

S1. See SIJpysA Lupra note 9, at 34. ~ 1 
-

1A~~-4~'7
~j~-'182.Se~H CLAozRrT supra note 103, 'at 15- 18 H''~ ~ ' A 

A A t 
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<with t~he sparse judicial prsence. The r+esuiltis, that whe strong~ 
, execu ie policy, official&orunofficial, c~fit wt h substantive~ 

nor, t s essliely that judicial measures supporting the nform will' 
prevai . The judicarevif associated Nvt th prtcin fpwr 

-po~litical influence. 188 One mus be c~~f oever, ndscussug 
corrupItion.,'Attacliing moral opprobriumu to 'the 't _rm,may Ibe11tanta-~ 

mount to 'an,ethnocentric, im frsition,;of the political~anid legal stand- r 

ards of' Westerifinustriat society on "less developed 6 untisS~4o 
deny, the imotneof graft -and Political influence, however, is to 
ignore the reali'~es of the legal process affei'tiorh for, tdveler.185 ~ 

There are 'numerous accounts of both political influencei". and. ~ 
brilier,,iS? frustra ting irplemnwi ntA'- of native land rights. Tlv F,-el tA 
dweller, because of his low~ status ini society, does not haye the means',~ 

~. 	to use these extra-legal channels of influence. Nor are others with nidre4 

status in society free to engage in polit~ical action.~Active 'political sup­
port of native rights has traditionally been discouraged. The Jesuits, 
powerful representatives o~f'the~Catholic Chuirch n colonialF Latin v 
America, were 'expelled in 1767 as a result 'of colonist and local gov­
ernment opposition to Jesuit mission effort among 'the natives.188 The <­

situation today is still tense."8 ' 	 ' 4i' 

Forest-dwellers also face a' formidable challenge in attempting to 
seueeffective legal representation. Governmnent authiorities will on 

occasion~simply forbid ,wbiter, from' giving Indians -legal""advice 19 'O~ 

Lawyers and notaries. usually 'live in the more po~pulat'ed areas of the 
country, inaccessible to most Indians, Furthermore,"naiegroupls; ufind 4' 

S183, R. SCHLESINGER,,COMPARATIVE LAW 629 (1970).
 
184, Id. at 630...''" 
 4 '­

185. See Thomje, supra note 91, at,20-21. 	 ' ' 

!186. See, e.g., ANTI-SLAVE'RY 'SOCIETY, BoLivA.' REPORT ON' A 'VISIT TO INVFSTI-'-
OATE ALLEGATIONS OF'SLAVERY 23 (1977)) S. VARESE, 5,upra not 141,at'21 Lewis~ 
supra note 153. Y , 4 

"'187.' See, e.g.' ANTI-SLAVERY SOCIETY, BOLIVIA, REPRoo A VISIT'TO INVESTI-''-
GATE ALLEGATIONS OF SLAVERY 8, (1977), JRiESTER,CAdR ANDPAICO' 'THE'INTE­
4ORATION OF THE INDIANS IN SOuTH4 AMERICA '144,,:157,n,6 (172; NRmiUZ
OPPRESSION IN ARGENTINA: THE MATA 1COCASE 15(17) 

18'See generally, M. KIEMEN; TYUE INDIAN, POLICY OF PORTUGAL' IN' 	 THlE" 14­
''',AMAzoN REGION, 1614-93 ,(1954)'.>.4: ~ ~ "~~ .;~~~ 4<~ 

~,19See, e.g., N CHAGON', YANOMAM6 -THE FIERCE-PEOPLE 150 (2d ed. 1977).~
190, One4 ,anithropologist# who, i collaborations with,a -national;law'stdt ro-~
vided legal 'asmistance, advice, and -counsel to natives with hInd 'problerrs w-" ordered'"''
 
4 to stop by the local Igovernor, N.-WiiITTLN, su'prai'note' 16, at, 299-300"i 
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lawyers fees to "be prohbitivelj gexpensive 191 Publicyfinanced legal
representation is usua4.ysjpbradic, incompleteor none'xistent112 

The~land registraiin system" also impedes the Indian in his
acquisition ofland,-and fc ltates alienation of indigenous ladrgt.aoutz.eAmericanodorro" ror sral arein sliam­
bles and are ,o.st n inaccessible andunderstaffed 
fon tic r, regions. The effect on the forest-wl~ri susanil T~procedural lexities and registration pro.vil
 

Urier to titling,106 especially in those countries ivher 
 -:rgs. 
~~~~ q u ei r e d b e oi t is re­t i i~g j iion 

qure beoetettei perfected."th deficientlyEven appif the: forest-c! Iler doesvisdlanes 


191, Friede recalls the case of the purchase of Aruaco, land by Colombian coffeegrowers who only paid one......d of y'the agreed pric. The legal reprs'en tatve asked,for a 1.500 peso fee to aid in the dispute, almost the same amount as that owed. .'FRIEDE, supra note 89, at 105-06. ... 
 .
1But se Lei No. 1.060 e 5 de fevereiro de 1950, Estabelece normas para aconcesslio da asist~ncia aosjudicifria necessitadcs,

:193., The purpose'of the' lanid registration symtem is to provide 'order to 
 the real'property traffic, and security.'to'ihosc involved in the transactions, including'third parties. 

. 

~The degree of stability provided by the registries varies, b'ut a classification of -threeo.counries eerges:~.groups
c14~rgenina, Bolivia, Paraguay and Venezuela. Inscription functions only, to 

,~give notice toany third parties who may be adversely affected by.the land~transaution. inscription is necessary before a can vindicateparty his rightsagainst a third party who has niot registered.~

,2.Euador, Colombia and Brazil.; In addition
the inscription to the effects delineated above,is an element of' the land transaction itself .Without the in­acrption, the transfer is imperfect 

3,. Panama. an Peru. In addition to the effects 'in i" inscriptionK Coiiialidante force ve'n if hast, e the transaction has certain defects that may ''make it null and vidable, the "public faith" in the registry cures such defectsfor the benefit of those who have inscribed their transactions 'YThiiu classification , s developed in 'j,VzLLAVzcnNcjo, ESTUDIo SOBRE LA PUBLIC1DA>"7~,yA INMOBILIARIA (RHOISTRO VycATASTRO) ENQ RELAC16 O LDSRdLOEovmc 
Y SO-t6CIAL ADRIuCA +DE LA LATINA (1966),......9ARL e ao+"<mc 

~~ an a exst sisna(cataha ) cnicale, hedon h prclasno "
 

oa CEneras (Brazil).

)~4A19 Tissituaition bn'P~~iods methd'ineclnal'ieSprocedtires w~ere rope andrely enuniated or~followed. See e4g.,THE SPNS 'RD7OIN"''kAmiERIA 128~(C" Gibsorn e'd. 198.Gbo lopit u, ht h eidc pns<legitlization (conapojcidn)?,of'thcs defective' titles "encouraged a~dditional, usurption 'of'' riian lands ~ . GIBSN ;"SAN N A~ERC 154'(9)*eal Thonie, Title',~P~roblems, in Rua reas 'ofoombia: A olonization Exam6ple, .19 :INTjR.AfRIoANXFCNMCAFFAIRSl-9 82-83 '& n4 (1965).>'KV',~See, e~g., W. BECK,,LAN'1 TITLE, REGISTRAT~ION ' ';~~~*' 7 '(16)

Franco" Garcsa, .La titulacidn'juridica,de Ia, propiea 
 y la refornma agraria venezolana,5 BoLEsfq MEXICANO DE DEREco1&COMPA 'ADo nn.15 &17;'H. SIVER'TS,TRIAL SUlt-AVIVAI. IN THE'ALTO MARAZION: THEAoUARUNA CASE 26(97) 
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him only precarious protection. The encroacheron the otli& hand,be toabletake advantae of the, i in t tem'and 
acqirsme measueasre pIrotection rgistering acuired,qrte~"cqir esme f by, ill gallyt 

land.17 
" 

,.­

,,CONCLUSIONS AND PROPOSALS' 

1Several general premises must' be acpe before specific legal

Ssolutions can bie attempted: (1) special measures mustL be taken-.to
 

'compensate for"the inferior and unique statusof the frontier natives
 
(i~2) the value and complexity ,of inidigenous resource, usepatterns mustp 

be espcte-la~d rihtsshould, not "entail forced jcilture change,
'3'{) 'ie. inauiiitude of the A;l--erindan luiidprolem "recjidres a ii 

:4"' national' policy be redirected. to Se polIrrCbalancing of interests: omut 
naiv interests, Vhiz ;s-,eiests of othertactora' uius, :itchannreled so as' 
to prevent encroachment on nativeyand;ad )era t e a 
minimum of, sb.at ie ad procedural im.edimaeants to vindication 

of nstive landwrights, and a maximum of such imp'diments'to restric 
",tion'eofsuch rights, 

substantive ande tand th ' hee ms beAn immediate presumption of native occIupancy of, the. trras 
baldias is necessary to 'break' the' encroachment, 'cyl and t.o es 
the lega fiction that forest lands are uo c end T, denoy
should. be on the encroacher to p ove that ihearea is not used',by")'j 
Indiais~and',was not' used atjthe time of encroach ment. Failure to' 
nimeet this burden should result in the denial of an'y rights ,of occupancy 
or ownership, and' the requiisite: period~of occupanicy'for.prescriptive 
ownership should not begi runing in the encroachier's favor until the 

isppresumptionovercome. Il lanltraisactions in' these areas shold be 
'judicially s'upervised,'99and all 'costs should be bobdb the gov-,, 
ernment,;or charged' to' encroachers' w4ho lose a gvndsue 

grmustalso, to, createan indigen lbake 
regime amenable to more direct national legal protection. M iimral 

" s'j an presence 00  should trigger ani ethnological sur­'gnsgf, indigenous 
v&evwthat'.would assess the tribal lanid needs 13asedon an anlyi' f he­

entirtrbleoyse.Tespatial boundaries of land to&be protected 

197on'See text acconp yingotes 16266 su'pra197 
-"198 Siml'ar presumptions favorillg'the. native would bec created~for all bonja fide' 

n-ethni dispute.. "'ut uband 
19,9. Sa G. ,BZNNE,'ABORIINALRiGHTS INTNTERNATIONAL LAw(1978)''

20,Such signs -,ould'Anclude; 'buitt beluimited to, tepee- of 4 illages,,or
hunting trals, omipL-aints4 .encrocch~nent 1odgedby 'Jndians, and ,reprezentatiomz by

frontier residesits,"governentuconre~ an ropoloit ato'ndian pvesence. 

http:taken-.to
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wvotl'd then be determinied by this survey irrespective of the traditionafl,' 
rea,roery.coceps'Of the state.' Allowance should be made for an

adequtatLe buffer, zone~that Nwould s'often inter-ethinic contact nop-
LLLj~ny jndsubsQ i n ty_abandoned'--by-f ena tiesj and- prov ide 

rooi.,fo Prorty shOUld be given to areas where en­miraion2" 
croachment i einning to~take piace and the~results 3should be Widely;
publicized arid, inscribed in the 'appropriate land reitr
 

Toeuosubsequentlytiniv 
'lanrd lUding those
101o sur-vey or- mnark, boundaries with >a~vice,,,to settlement, sh6ildb~7subjec~t to strict criminal natieS2U1 d1 hud1.~thpiteto 

-3 the state.203 Knowing violation :of, tribal areas o3f sacred signiifi'cance

shudbe considered an aggravating circumstance. !
 
"Ercroachers already pr, sent~at the' time of, the'sre 
should be 33

removed 'to areas, unused by' forst-dwielIers. Settlers with: good faith 
colo'r of title or right could be relocated or comnpensated at the state's 

3 expense. In the case of pre-existing legail title, eminent domnain -exproK&'3priation procedures could be invoked, Und.er-no circumstances should
Sthe forest-dwel-ler .be removed, be required to compensate: removed3 en­

croachers, or be forced to accept money'damages in lieu of actual use 
of the land .'3 '
 

The actual land rights 
 accorded the' forest 'Indians should be
superior to civil code owneri rights, prmutto the rights of th'state in tire. land,. and based oni ih& coick~ E~tnm n ef~
 

"deterirination. '-
 -'7 ~~' 
Exploitation of resources on native land should be liitdce-

Sploitation by members of the tribal groups If 'the gopsculture and
technology h'as notch, n~ed tothe point where a given resource can be 

;201; A similar zone wa s propose~d ini 1832; by Special 'conmssioners appoizned .brSecretary 'of Ware Lewis~Citss to gather informaition for;~deieloping United. States. Indianr"''jpolicy, A.neutral strip of land. five miles 'wide' o'nwhich: all settlement was to -be pohibited'w-s" to separate w~hites' from'1ndiaus 'in areas4.west"ofthe, hMisssppi.' Reijort &o
''Commissioner Feb. 10, 1834,AinH.R. REP. No 2dSs.' - 020 o" discussion-of the: Commissioner's'rp~t, : ee Fl- PURAMWtjIDANPoy r 
-'~THE FoRMATI'VE YEARS: TiIE INDIMNY11AnE AND- INTERCOURSE ACTS,17083,a257-59 (1962), .- " 3 ~ '1 q ~ "
 

202., 
 There, are3 South Amrican prcdnsfr lciia legislatilon dsgetoviolationto.~al"3nexample, 
of' Indian nght4%by no'n Indians In the Ecu'dorian' -pcrna awfor~'~it is consideredIndian. 'INTIan aggrava ting .circumstance', if the, victim 'tbe a"non-integrated c'me-'lsRNXrIONAI3LA3ROFC spa 3 oe8,a 8~~~Li
 

Las i'o' 
 "3''" 'of December 19;,1973 deaingwth:,T he Indian'Statute art 59f:(SizUi).-S 2 03.,'See 'Treatywith the- Wyan otz, Jan. 21,- 1785, 7 Stat, 17 for3., rcvion. in,early United State's a sim.irny'3la (fayctzno.te4 dS~e 7 -iiz',''Aatmpt to settle-on anyo the, landvalotted to the Wiaidot'and Del&' Mna on.siindishall1'iih5uc Pero haf3'fdejt,~h poet of 'the United States, and the maySpunish 'bint ~atheylae 
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exploited, or if such developen isn desired by t e~g tTs 

liely that alien' e'xploiia'tn would, lead to penicious iner-ethnic 

Collective landhlig'oudb0 . . the only recogunized~ form of 

mumiinative territorial tiit.2",,Suchi a un~it, as Nvell as individual In­
dians,, shouldcbe given legal sttsfor the -limited, purp~ose ofH cI 

making violators. Simplified eplboeue'hildeetbi~e o 
Sthis purpose, Wiith, presumptions created7 foring te forest Indcian.~ 

diyinewl means develon~ed byv the, tribalgou), one;:
ofthe, restrictions anid, fragility of civil code communal property re-~ 

gimnes should applv. ~ ~ P4 
The rights attached to these native lands should be absolutelyjn- ,

alienable in theireuntirety. Inheritance or succession *should be regu -ji
lated byjtribal tradition, and property, should never revert to nnh 
dians4 or tothe' state. Credit facilities should replace any future loss of 
borrowing powerr created 'by these restraints on alienation 200  4'1 

A comprehensive Indian land statute cotiig the' norms set 
forth above should be prom ulgatedl~7ri integrated'with other law.The 
land statute must 4preemnpta all conflicting federal or local law, and' 
create a presumption in favor of, presrvtion of niative lnd rigluts in 
case of any conflicts within the land statute.Conflicting law -should be~i~ 
explicitly repealed or modified. ~ .~' 

S204. Se note 63 supra. WhIere Ithe boundaries of~t'wo inigenous groups_ overlap,
jKboth groups 

-'
 
should be designated as a single' landlholding 'entity. In 'establishing' bound
*"(<74aries, it is better to err on the' side of ov'erincluision; thani to ris ,splitting corporate en-

"'v 

t"~iisIn<riaddition, such a -method simplifies registration'by minimizing, the: nuimber of

~~~protected, land parcels.. a--
~J :.~-~2'~a~205, ~'Forest-dwellers, are adaptable :to 'changes in circuhiitances where given ';they
~K2chance, In tropical Panama, for example,- the Cuna 
 tribal council dev ised ne 'rle.'~governing property, rights after the introduction of cattle anid the fencinga of. land into


the, indigenous subsistence system 'U.S. Dar'T OF DEFENSE, U.S.,ARMYL AREA HAND-

BOOK FR PANAMA 79; (1965). ~' 
 '' .a*~ 

4 4 n'" order to prevet' 'lienation of indigenous land, the policy' has been gaining'4"'- grund. in a number. of 4countreththemtgin ' '­of the laPz to persons~. 
A' -a'&bodies not'belonging to, the tribe' o group 'should berprohibited 'or re-'-

strict~ed., Whale-there can be no doubt as toa the 'intrinsic wisdomfof such a-
a 

'2policy, attention must'be drawn,. hwever, to the fact 'thatait is not likely, to
'~yildosiiveresults3 if it is'it accompanied.by- the 'extension' f: agrncutW'ra 2'4­'"'''credit facilities, .to' indigenous' fainmis tiha't .iflI nable them to'secuirie '& "hn"a'ies'a.a Capital for developing their holdings economiuCal ly, "r", 4 

44 INTERNAT7ON4AL LABOR, 4 ROAN!ZATION,'LrvlNOi AND VPRICING CONDITIONS OF INDIOEN ­ous POPUzj.TnoNs' iN'TIDEPINDENT CONR~sRPR VIII(l) 68-69 (1955). 

http:accompanied.by
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Notony so d herwnlNo nyshould thees national legaI consizstency, but there 
oibe international consistecy 'of norms wheative land 

regnmes crossinter-national boundaries. Initially, a miodel uniformnd 
rstatuie-uied-pste t-auspic es' ofheUnited­ra 'deleider 

Nationsi he.Iternationalant Labor iternatonal~'#or Organization, tor 'an 
nongver etal organization, Its provisions could. be' adopted as ' ' 

or bilate cnventionS, 20  could be immediately:im
plemented as national law,while theslaw treaty negotiations progress. 

Aunfiorm. statute 

'maoonavernaental: 

N must~provide. for- biniational 'recognition of~­
native regimes and must. accord the forest Indir the right of free'~"'passage.208 Furthermore, each c t sold e,to otl its owvn 22t 
non-indian nationals who violate the Indian land statute of.th' nigh ; 
boring country. The latter agemn is no etitdt- c'7,tiswt
forest-divellers, 'but could be subcri t,etreto coutrieswtbyay

'The miiaximiium territorial u d by t
 
surveys, should be inscribed in a special NationalR e
 
Commiiunities'-" that takes precedence ove an Rofitnegist ratNion 
systems. Those wishing i er.............dthe te bah i wouldb 
required toconsult theNati lRegister. The entry wouldvalidatc
the native dominion with absolute probative. force2 ,10 agai.s reviu 
or subsequent claims by non-Indians. In tlcase of bona, fide, pirio 
registrations, the encrocher'srnedy would, be through. national emi­

""nent domain procedures,, -+ .. <+-..,, -
A specialized judiciary, located, near the sites of encroachment 

should be assigned to supervise thse land t.ransactions. Whatever the 
s unded and su­tructureo. -this j didciary, 2 11 itshould be adequately. 

207. Ththe aaready movesere recent towards international treaty, cooperation'n'th Amazon Rer basini§See, e g., Vidal, 8 Nations -Discuss. Treaty onz' Amaz h' N.Y.
 
' 'Times, N'ov. 29, 1977, 'at 2, cl. 3. 


208. ,For a.general discussion, of the 
,~' 

right of unrestricted ;entry-into the UiiedA 
Stas b9.A.erica born in see C.. GORDO.& . ROSENFIELD,Canada, .Indians 2 Ii
MIGRATIION LAW ANDPROCDaURE,§ 6.5 (1977) - A- 4

S term~ is to'designate the Peruwvati'registry in which 250 nativeTrhis used 

comiies' have - le -graunted;Iformal je ,*atrntizr'-M.\Wrightson,, Tribal Peole
-Land Right ~20 (1977) (iunpblished manuscript). ' ' K 

~--, 210. The Dominican Republic Ley d' Regir de Teras provides similar probative 
4~ 

Y~force; in. the4 land registration system.ALey 'No.1542 de I1U ocurj 94; aL
do" Registro, de Tierras. -9azeta Oficial -No.- 6707 ide 7; noviembre 194?, ~Seei'J. 

-~-VILLAVICENGZO0, ESrUDIo 5ODRE, LA PUBLICIDAD INMIOBILIARIA '(RExSTRO4 vY ATO 
A1'EN' flELACION coN .rL DESARROLLO, EcoN 6imjco V SOCIAL D AMMcA ATA 87),'''415-73 (1966), for a description of the Dominican -systern A-MRC LTN 721As Pound, has suggested, courts.'need not be seaaei rdert' bai~h'-~ 

a of specialJ'zatioii: "As- lhs 'been, saidbefore' 'and' Cannot be said too- ofte
adva'ntages 


-- specialized courts 'should be, replaced by specialized judges, sitting In' branche 
 o"i'de-Sj'partm8Ai of united 'courts." R.POUND, ORGANIZATION OF COURTS 27 2(90)u-'
Tme, spranote 91 '+at68 

++ + ++ +++++++:41'++ '4 
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perior~in status toohretite ht ab o4i'ie by erV'ir'ac 
~ment or ,duaihnteress juge antea i betoai6 shod beicrach­

~.in cultunI-''aiiM1 nisoudhv cesto" t Suc aS top

~ograp~hers and interpreter-s wo r,'trntie or~n fiu1dians sqjsi.;


~~tive-to-natiVe cu tre.211 7 77
 

ACommission ofTute~vc 
 s hudbe established to ai&~'~
in theiplmentationl of native lndights4,.Ali'memnbers of,',the,.Coin-~

A~issioni should2 be selected onm the" asis-o thir'senisitivity to n~ative <7cultu~reireedom"'from, interes ts in' conflic t 'with4 those 'of the forest~>~
dwelle,,nability to express'native interests in the nationdl politicalY + 
oaned lgl symee.Th ere should be at least one full'-time attorneyand~,
oineflltm erolo-ict,~ atnd Positions should be !!ed b-; Amerin-~4 

~The IPIal status~ bf Lhe Commiisqion wouqd~be one of joint tr.'KLCof indigenous land interestS.14 The native"landholders would be both
joint trustees and beneficiaries.'"' For purposes of legal standing in the 

212. A. Antilco Reimin, Rol de las, leyes en la poblacidn indfgena devAme'ricd'.35 AitiRuCA INDiOENA 68~(1975) ; ILO, supra note 6, Bohannaxi notes that the term~4"relativism"~ has created- much misunderstaniding inrnthe< anthropoloical4 profession.
" '"'Relativism' is valid only, 4 it means that 'every society" must be unidertod on'''its' own' terms "Bohannan, Ethinography and 4'Comnparison in Legal AnthropolpirY4,rin'L'iW INCULTURE AND SOCIETY 410 M., Nader ed. .!969).
.'213.Such expert, assistance could, be, modeled after' thc Colombian 
 land reform~agency's 'Comisiones de Tifulacidn (tidletearms). Composednd oter. personnel, and statiloned of a, laWyer, tolpograpier'4~~ 4in 'areas of. larg' -scale ,colonaizatin h ouoe~


have been effective in, providing frees services 'to~cooit._Toe.Til 
 rben.;
SRural "Areas of Colombia: A Colonizatlion, Exarnl, 19ITRAEIA.EOOI 

SAIF;Aa" 8 (1965).r MRCNEooi 
,~ 214- Since the trust involves a-divorce betiyeez legal and beneficiap (or equitable).ownership-a concept' foreign' to later Roman law that Latin&Amnericawas"'to. nliritwL''it-is an instituztioni that' is difficult to adapt to the ciil;law miold, and. one:-ithat'-is4Juist,begining to,'becomne"known P;EUR; A


OF ANGLO AM.iRUrAN4'AND LATIN 

in Latin America,"e P.~ COMPIARATIVE' SURVE-Y 

' 
AMtERICAN LAW 86.90 (1950). At the same, iii fthe' trust has been characterized, as "the most valuable contribution,'made bytAnglco Arnerica, Al~aw to 'jurisprudence," and is,gaining:acpne'iLtn 

a, 
Am~ia Id, at6-4'eegenerally Goldschinidt, Trust, Fiducia,:y Sirmulacidn,fAnjEL: FMEicoMISiO 4 (TitUST)) EN ' EL DERFOHO CosPARIu~o 7-8 (R. Goldschmidt &P Elder'eds 1954)4""."'-215, This 'prdiecin wyould hl supplementary anid w~o'uld not preempt native rights.44~"USections 'of the La ~' of, Guyana coul prvd a o ujfi~~h~oeto ~4-4 

4" (1) The4' 'Commissioner shall undertake 'the" caie,.protection and :manag'e"ent'"'of~ the' property Iof the: Amerindans anndn 
4(b) ri~e anaeet.'in, his owrn sue for,. recover or receive money or other propertydetorbelonging to an Amenindian, or, damages for any conversion of ot 4

'~

K~;~4(c) 'exercise in'the name of an Apitrindinn any power which the'Amier­-indiani' may. exerc ise "for his- owi'-' behalf' -4 '"''~'"' 
~"(d) i~n the-name a~dr I 
4"''
 

o6ehalf of an-Amnerndi appint~any~pero to 'act' a~s ajiattorney or-agent of an 'Amnndian for any:,purpose connected withj'~irt'hii , Pr Vi ded t'at th "powens conferred by this section shall notbe ,4 

' 

http:interestS.14
http:symee.Th
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vindication of indipenos land riillr, the (iMiMissioln should have 
all rights of a property hilder. kt the S'anie 11ie. however, the trustee 
shoiut d le slil eti sIllh'ituar:;I() vl. Illa 'edon the i,"ve-C lands, aid 
,Jimild iPit di;iIl Wil! (hc tillt i i)i'illl\ ;iiillithev e'ell with iouseul.[ 
(it e til I "el li I-; I)li ''I'. 

"hc sll ic'e't (hiilIe (d )n ICI(IC M1i'1 he Imposed on tile trustee 
loiadtiiliitit'i 2u1tIe tillst tm ilitu"(dc 5cilcit ol, the ern fiet'ia-v.11lit. 
dialis, either ;ls inti lutIduils Ior as 1iohl. sliiuld he able to maintain 
lh ;c hili to juln tllliC to lth perfm li t ze', to obtain redress for 

past i iok,ltlitiail illt';l!Ic's)I I lIt., )1 to relivie tll-trustee. Duties 
would illlclllilc Imih ing tiali !iii()Ilt a Jilillio etillol(. ilcal sillveys. con-

k-t-,I weii4.1-s feltsilliiig will ht !')i, lie'aidimg iieeds, providing. free 
legal '(I NIi C',t, .\itIu i(IianiS, intI'i\li ii in JIalllen i tio tile pre-
Sllui)tiiMtill (( ti -iillv oI (l'lltiA baIhas ori ill cases x icre Indian lands 
aillto lie *u4iiliei, ,iliiexp(llil,. ilitrild'rs froilt native areas. For this 
)ili'jo'.'I. li' iB,;Um'd ,llholl hIae access(iillt'(t to the gover-nmnen tal en­
fol(illf'ii Iii hilir. \\tilce dutics oveilap with tlose ol other eli­
tltis, tie\ dioulld hw ((l1ls(idtlie(d oii ,,ldhlited. ' Whelre these 
dilic ar ili)(tis ;il ilti lien t ti Ir111site pri i)lt' owiiersihip, 

JLiv li hcnthe .xil I(itl c's!ahlishelt as ;cillalry tw this trusteeship. 
F.,q ii;itiV \s'a i, Iatoii.s ililciaitillil lo!hi imtllllientali orgattiza­

tijlis hli% vigoiitls (lettdclIil'tllc Ili:el'vcS to the protection of the 
igist o Ilai\ icople'' I lhre is, lhw'%'evl'r, a need for .ipeciaiizedCx­

c-.Icis,.d h\ the i lliilii,;'hlj'oi i' lt (tlit, 'l 4it Ow tit mlerindian, except 
is + n iivli 5o far i i~ heo- ,vi for I i'r i fI lipro 'rty.

( 2 1 T ' (C i iN sio i , r a ) lw r i" l c ('( lld a t s -it I m o n e v 
h t- m h IlIkeveI l'-o I- +otlli~ o f 

tlld oihler rtip,.- ivrcevd or teat \%itt h, hniim under ,ie prvisions of this 
:~tiii I ll 

La.s of ( I , h 211 1I At,';1.u:. Allwili'diai 
 I, , ieided by act 6 of 
196 1 1!( Ia':l . 

l ,i i" i,sCi't. . i t t i'r.. h 1i'e, dil t It , t i11it faljfjaion the ililerests 
,
t the Ihetcilrij i ' d' lIo1 ih' uot, Ind h" A(t ii hl"'ai of duty if tie allowsh that 


himself o h' pll'd ill .1 poi 
tiun [lthen is i'el a conflict of interest.lt-n ir v-' t iit;illy

Wilyisiiild at". N-v 
 i laidald.apply t, tileailt lititratio-i of aboriginal landa?" G. 
Be iett, , rf'ii,'tt191.
 

217. Tle i,''iior st',l ita!c ti... k,, ''\nillV'e.1 i,.dir iletla where approxi.
llttailty thi( 'tti'lliv in illre',l
. i' 1mid l. iVit U' ' it l vih iating indigenous,tfra;ir.,. +1 1,- ll.'ll "1")l~ ritiXi. , 0 itLa\it'l ,l '.l+] !,,-Iv !It 'l l .0 ili ptsj[!o inte­
gteTi+ C~ie' Jlt\Ii""umllh wt', it , , Tt' S, . 11t), '.IN l lr hJ.oiilllbtre 

960 ( P,t u) 
211. S',' I' I,,iilev.; ol1 1i ,.7t ' .L 1 1 7 nt ittYtiaI (iomivress of A1nieri­

C,:,iis, +t[cxic,,,'ity.,St ' ' si, 'actis: the lite of oIniternational ongovern­
mental O)rganizatioi, It Ni:ts FttoMi S'HVivAt. INT'L 10-18 (tLondoii). 

The oldest existing intetnatiotial notgmurntiiital organizatioti devoted to the 
',<t-bing of indigenous p'ople is the Lotdon-based ANtrigii's Protection Society, 
no.v incoclioated illthe Anti-Slavri-1 Socie ty for the Protectiot of iturian Rights a 
the Comittiitee for Ilndigrnomu Peoples. 
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pertise and focised efforts in the area of native land rights. Such spe­
cialization could be provided by either a new international organiza­
tion, or by cooperative efforts of existing org-anizations. - 9 The entity 
should have access to experts in cultural geography, settlement pattern 
studies, tropical archaeology, ethnology, legal anthropology, compara­
tive and inl.ernational law, cartography, and computer science. Prime 
goals should be to incorporate as many Amerindians into the organiza­
tion as soon as possible, perhaps through training and internship pro­
grams. Activities should include organizing international and national 
symposia with a view towards implementation of land reforms, funding 
a full-time permanent expert representative to international organiza­
,ians, drafting model ! :a,.,wte,,, transla ing lay.', im-ligrious 
languages, providing technical or financial assistance to the efforts of 
tile j'wiciaries, Boards of '"" " Advocates, and native 
groups, providing a cemputerized clearinghouse of information con­
cerning major land transactions in the forest, conducting the ethno­
logical surveys, and, only as a last resort, purchasing land on behalf of 
Indian groups.220 

These legal reforms are crucial. At the same time, however, the 
legal system is limited in its impact; only through profound changes 
in attitudes toward the forest-dweller and through major adjustments 
of political realities will native land rights be guaranteed. 

JOSEPH C. GRASMICK 

219. Possible collabo,'ators include the Land Tenure Center (Wisconsin), the Com­
mittee for Indigenoor Peoples (CIP-London), Survival International (London), Indige­
nous Work Group for Indigenous Affairs (IWGIA-Copenhagen), AMAZIND (Geneva)
and Cultural Survival (Cambridge, Massachusetts). South American international non­
goverrnental organizations (INGO's) should be given special consideration. 

220. See Henley, supra note 218, at 16. 

' } 


