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uation of more integrated groups.* There is a special urgency in deal-
ing with these land tenure questions. While the population of many
Indian groups is increasing, the number of forest-dwellers i decreasing
exponentially,® due in part to the separation of the Indians from their
forest land resonrces.

Effective land rights are vital for the preservation of the physical
and mental well-being of the individual Amerindians and for the
maintenance of the groups’ cultaral stability. This premise has been
widely recognized by international and governmental organizations,®
by other groups and individuals concerned with indigenous welfave,”
and most importantly, by the Amerindians themselves* Land rights
can serve three impoviant {usctions: prevention ol pernitious cortact
with non-Indians, maintenace of an adequate cconomic subsistence
base in tiie face of such contact, and preservation of sacred and spiritual
connections with the land.

At the turn of the century there were 230 Indian tribes known to
exist in Brazil. As a result of contact with non-Indjans between 1900
and 1957, more than one-third became extinct, and those remaining
were “culturally devastated and faced severe conditions of discase, de-
population, malnutrition and poverty.”® A prominemt anthropoiogist
has projected that of the forty-one tribes inhabiting the areas in cast-

4. See, .2, LAND TeENURE CENTER, PUBLICATIONS List Nusmser 25 (1976). See
also INTERNATIONAL Lanok Orrice, InmeeNnous Prorres 33031 (1953) (only two
of its 628 pages are devoted to the specific topic of forest-dwellers and the occupaltion
and allotment of land),

5. J. Stewary & L. Faron, supra note 2, at 54, Note, however, that there are
a few exceptions. Hamer, for example, claims that the forest Jivaro populalions ““have
turned the corner demographically” and are growing. M. Harwek, Tug Jivaro 211
(1973). For one anthioprlogist’s hypotheses as to why depopulation may affect some
groups more violently than others, sce Wagley, Cultural Influences on Population: A
Comparisan of Two Tupt Tribes, 5 Revista bo Musru Paurista 95-104 (1951).

6. See Reports & inquiries, The Second Session of the I L.O. Committes of Experts
on Indigenous Labor, 70 INT'L Lan. Rev. 420-21 (1954). Sce also ECOSOC, Commis-
SION oN HuMaN Rieuts, Sun-CoMMISSION ON PREVENTION OF IDISCRIMINATION AND
PROTECTION oF MINOMTIES, STUDIES OF THE PROBLEM 0¥ DISCRIMINATION AGAINST
InvioENOUS PoruraTions (1972, 1973, 1974, 1975); MiNISTERID DA AGRICULTURA, A
Povritica INDIGEN'STA BrasiLeira 106 (1962).

7. See, c.g., J. BanLEy, TRIBAL SUKVIVAL IN THE AMAzoNx |1 (1972); E, Brooxks,
R. FuersT, J. HEMMING & F. HUXLEY, TRIBES OF THE AMAZON Basin 1n Brazin 1972,
at x-xi, 3, 23 (1972) [hercinafter cited as Trines OF THE AMAZON BasIN]; SurvivaL
INTERNATIONAL, A PHiLosoruy ror Survivat. INTERNATIONAL 3.

8. See B. Arcanp, Trr URGENT SITUATION oF THE Culva INDIANS or CoLoMBIA
24 (1972); Brazil--Third Congress of Amazon Indians is Held, 2 INpicEna B (1975-
1976).

9. InpigeRNA ORro. & AMERICAN FRIENDS or BraziL, SurysAua: A DOCUMENTARY
RErorT ON THE CONDITIONS 0¥ INDIAN ProrLes 1N BraziL 6 (1974) [hercinafter cited
as Supvsiua).
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ments is the protection of indigenous populations. It is not uncommon,
however, to find that the agency charged with that responsibility is
also responsible for cconomic development in forested areas.’ For ex-
ample, “pacification teams™ from FUNAIL the Brazilian government
ageney responsible for the wellare of forest-dwellers, are joined by ex-
ploiters of rubber plantations and Brazilian nut groves, who nrmedi-
ately occupy the areas made accessible by the pacification of hostile
groups.’™ Govermment actors also have an interest in maintaining do-
mestic peace, but as arbiters of conflicts between encroachers and forest-
dwellers, they generally favor the interests of encroachers. Finally,
these entities have their own selfnterests that often conflict with in-
anenons land rights, Fo exampie, it has been claimed that ¥UNAL
must support itsel financially by exploiting forest lands.®

B. Sowth Amevican Land Law: An Overvicw

The legal systems of the South American countries remain greatly
mfluenced by their colonial experience. Fach country’s basic property
law 1s set forth in its Cadigo Civil, which is derived from laws of the
country’s former colonial government™ and from the European civil
faw tradition Land reform movements, however, hove introduced
some major changes to taditional yeal property law. Most South
American republics have initiated plans of land redistribution aimed
at breaking up the feudal latijundia systems of large landholdings. The

36. This intevest in development is reflected in the title of the principal Peruvian
legislation regulating the forest-dweller: “The Law of Native Communities and of Pro-
motion of Agriculture and Cattle Raising 1n Forest Arcas, and Areas Adjacent 1o the
Forest” (Ley de Comunidades Nativas y de Promocién Agropecuaria de las Regiones
de Selva y Ceja de Selva). Decreto Ley No. 20653 de 24 junio 1974

37. C. de Aradjo Moreira Neto, Relatério sébre a Situagdo Atual dos Indios
Kayapo, in BIBLIOGRAPUY OF THE [NDIGENOUS ProBLEM aAND Poricy oF THE BRAZILIAN
AMazoN Recton (1957-1972) o8 (R. TFuerst ed. 1972).

8. J. pe Quriroz Camros, NeM GENOGIDIO NEW Ernocivio (1970); O. Ban-
DEIRA DE Mrrro, A Povritica INDIGENISTA DO BrasiL (1972).

39, According to a report of the Aborigines Protection Society, in 1972 10% of
the income derived from Indian land went to FUNAI headquartess, 455 was returned
directly to the tribe, and 45% went to continue FUNAI projects with the tribe con-
cerned. TRIBES OF THE AMAazZON Basiw, supra note 7, at 134. In that same year, how-
ever, the Brazilian President denied categorically that FUNAI was maintained by the
product of Indian efforts. Id. at 190.

40. The modern countries dealt with in this study (and their coloni? vs) are: Ar-
gentina, Bolivia, Colombia, Ecuador, Panama, Paraguay, Peru, and Ven la (Spain);
Brazil (Portugal); Guyana {Netherlands, Great Britain); French Guyana (France);
and Surinam (Netherlands). After independence, the liberal individualism and egali-
tarianism of the French Revolution, the Napoleonic Code, and German legal science
were especially influential in shaping the civii codes of the new republics,

41. See generally J. MernvyMaN, TR CiviL Law TraDITION: AN INTRODUCTION
TO THE LEGAL SvsTEMsS oF WesTerN Europe AND LATIN AMEerica (1969).
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niit continuous and visible exploitation of the same tracts of land.
Also, groups often temporarily evacuate certain sires to allow ‘hese
tracts to regenerate.®® People who subsist in this manner are in no way
relinquishing their permanent territorial claims. Thus, protection of
many superficially vacant areas is necessary. Unfortunately, the fiction
of vacant land has bean traditionally invoked to justify the usurpation
of these native areas, leaving only smaller and grossly inadequate areas
for suhsistence. 8!

Even if the civil codes could be made to reflect accurately native
interests, titling must be implemented before the forc. . groups have
retreated and before dispossession by encroachers has taken place. The
technical pietlems of delimiting the Loundaies of pative occupaticii
are reduced if signs of such occupation can be observed and docu-
r.nted. This becomes mave aind more difficult the louge: . land at
issue has been abandoned by natives. Early titling reduces the num-
ber of conflicting claims, cither lawful or unlawful, on Indian lands
by encroachers. All other things heing equal, it is easier to stop en-
croachment if it does not involve reversing the dispossession process.3?

Even assuming a timely and accurate legal recognition of de facto
Indian land eccapation, native groups need a supplementary zone
of substantial surface area surrounding the boundaries of actual use.®®
A buffer area is necessary to provide for the present and future needs
of forest-dwellers. For example, hunting, and even disease prevention®
may be adversely affected by the settlement of adjacent land. Since
Western thought is unsympathetic to “inefficient” uses of land, the
creation and maintenance of “empty” zones is one of the most vexing
problems in the acquisition of adequate indigenous land rights.

Many forest-dwelling groups have ranges that cross international
borders.® Three problems are presented by the international aspect

£0. See text accompanying rotc 23 supra.

81. W. Correns, THr ANATOMY OF A Lann INVASION ScueME 1N YEKUANA Tegr-
RITORY, VENEZUELA "0 (1972).

82. Sece H. SiverTs, Trusal SusvivaL IN THE ALTO MarANON: THE AGUARUNA
Case 12 (1972),

83. Such a buffer zone cannot be acquired by prescripiion, since at the outset,
there would be no orrupation or possession in either the civil code or native sense. La
tradicidn is the only real property doctrine that would pertain. See text accompanying
note 44 sipra.

84. M. Witss & A, Maxny, Supra note 14, at 357-60.

85. The Ayerco, for example, are constantly on the move and may be in Paraguay
one day and in Bolivia the next; their habitat is the Chaco Boreal as a whole. Chase-
Sardi, The Prescnt Situation of the Indians in Paraguay, :n THE SITUATION OF THE
INDIAN IN SouTH AMERICA 173, 176 (W. Dostal ed. 1972).
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of the forest-dwellers’ habitat. First, the international forest-dweller
must acquire property rights for different portions of his land under
two different legal systenis. Not only is double effort needed to title
land, but substantive rights us well as methods of implementation may
vary on each side of the border. Second, the tribal Indian may find
that the same portion of his land is claimed by more than one country.
Finally, free movement within a plot of land, vital to native sub-
sistence,®® may be curtailed when an international boundary divides
the land. In spite of the widely recognized need for internationai co-
operation,® there is substantial opposition in official quarters to {ree
movement of forest-dwellers across borders. Fcuador, for example,
has resisted the idea on the ground that such a policy would prejudice
its territorial sovereignty.®®

3. Special law relevant to he problems of land acquisition. Many
South American countries have adopted a sizeable and diverse hody of
law designed to protect indigenons peoples®® Because of its special

86. See Reports & Inquiries, supra note 6, at 118,

87. There has been some initial multilateral activity concerning indigenous lands,
notably the land provisions of the Imtcrnational Labor Organization’s Convention Con-
cerning the Protection and Integration of Indigenous and Other Tribal and Semi-Tribal
Populations in Independent Countries, which most South American countries have rati-
fied. See INTERNATIONAL LABor Orrice, ProTECTION AND [NTEGRATION OF INDIGENOUS
AND Otaer Trisat axp SesiT'rinan Porvrations in INpepeNDENT Countriks, Part
IT 58-60 (1957); InterNaTiONAL Laror Orrick, RECOMMENDATION CONCERNING THE
ProTECTION AND INTEGRATION Or INDIGENOUS AND OTHER Trinal anp SeMmi-TrisaL
PoruraTions 1x InverespeNt Couomriks, Purt IT 78-80 {1957). For a discussion of
the relevant activities of international organizations, see Swepston, The Indian in Latin
America: Approaches to Administration, Integration, and Protection, ?7 BurraLo L.
Rev. 715 (1978).

d48. InTernaTiONAal Lapor Orrice, Living anre Working ConpiTioNs ofF IN-
pDiIGENOUs Porurations i InpeEpeNpENT Coustrir. Rerort VITI(2) 96 (1956).

89. Ecuador, at one end of the continnum has no special legislation directed to-
wards forest-dwelling Indian land, while Brazil, Colombia, and Teru all have compre-
hensive statutes, See The Indian Statute (Bra-il); Lepislacién Nacional sobre indigenas,
recopilacién  (Colombia 1970}; Law No. 6.001 of December 19, 1973, dealing with:
Decreto Ley No. 20653 de 24 junio 1974, Ly de Comunidades Nativas y de Promocién
Agropecuaria de las Regiones de Selva y Ceja de Selva (Peru). Note, however, that in
Ecuador a special law for the adjudication of uncultivated lauds in the tropical forest
region preempts many civil code provisions. See 2 febrero 1972, Special Law for the
Adjudication of Uncultivated Lands in the “Oriente” Region (Ecuador),

The Interamerican Indigenous Institute in Mexico City has published an excellers,
aithough somewhat outdated series of compilations of this LecistaciON INDIGENISTA,
See, e.g., A. Garcia, LectsLaciéN InpeNisTa pe Conosmnia (1952), The Venczuelan
statutes are the only Irdian statutes that are compiled in a current and complete volume.
7 Revista MonTaLsan (1977).

The majority of the special indigenous land law in force is concerned with giving
legal personality to and promoting the development of the indigenous comunidades.
Comunidad iz a generic name for national legal recognition of the social links be-
tween members of a sedentary land-exploiting rative group and the land they cultivate.
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character and subsequent enactment, this law prevails over civil code
provisions.® There has been a plethora of enactments from colonial
times to the present that vary greatly in the exact degree 1o which they
preempt civil code law."

Since the Spanish arrival in the New World, there has been a
special corpus of law pertaining to indigenous peoples. A typical early
example of such legislacion indigenista is one of the Spanmish Laws of
the Indies: “We ordain and comimand that Spanish who injure or offend
or maltreat Indians shall be punished with greater severity than if the
same tortious acts had been committed against Spaniards.”"*2 Upon
independence, there was a drastic reversal of this policy. Republican
egautaiiunisn went hand in hand wuh (he sanctity of inaividual
property that permeates raditional real property law.® This cgalitarian

R. Carriies Rico & G, Arovz Favia, Fr Proniema Socian kx Beinvia: ConpicioNes
DE Viba v Travajo 45 (1941), The roots of comunidades often extend back to colonial
times. ‘The Colombian resguardo, for example, is 4 territorial unit obtained “during the
Colonial period by gift, allocation, or purchase.” INTErNATIONAL LAnor OrricE, supra
note -t at 308 not. See generally J. Farvk, EL INpio gx Lucia ror LA Tierra (1972)
for a history of resguardo. "The resguardo is regulated by Ley 89 de 95 noviembre 1890,
por Ia cual se determina la manera como deben ser gobernados los salvajes que vayan
reduciendose a la vida civilizada (Colombiay. Comunidades are traditional agrarian Iands
and are not located in forest areas. Whatever the potential usefulness to the more
sedentary Indians, the comunidad is presently inapplicable to the forest-dwellers' land
needs. Note, however, that Peru has used the name comunidad to describe the juridically
recognized forest-dwelling commenities. There has been elaborate modification of the
traditional comunidad for these purposes, however, and it should not be confused with
the ancient juridical comunidad concept described here. See generaily Decreto Ley No.
20653 de 24 junio 1974, Ley de Comunidades Nativas y de Promocion Agropecuaria
de las Regiones de Selva vy Ceja de Selva (Peru),

90. See, e.g., CovIGO Civiv art. 20 (Colombia).

On the other hand, dercgations from general rules are to be interpreted strictly,
e.g., Civi. Covk or Brazir art. 6, and in case of a direct conflict that cannot be re-
solved by rules of statutory interpretation, the civil code is sometimes given precedence.
E.g., Cévico Civie. art. 10 (Colombin).,

S1. Special land measures may supplement civil code provisions rather than replace
themn. The Brazilian Indian Statute for example, after providing for the establishment
of special Indian land regimes, continues by adding: ““I'he Indian or the native com-
munity, as the case may be, shall have full ownership of land obtained by any of the
ways of acquiring property in the terms of cjvil legislation.” Law No. 6.001 of December
19, 1973, dealing with: The Indian Statute art. 32 (Brazil),

Furthermore, the civil codes must not be discarded in any analysis of native land
acquisition, even if they have been preempted, Code principles provide a traditional
base from which to analyze the special law. See Thome, The Process of Land Reform in
Latin America, 1958 Wis. 1. Rev. 9, 20 (citing A. Lopez, Problemas Legales y Juri-
dicos de la Reforma Agraria, in Las REFORMAS AGRARIAS EN LA AMERICA LATINA 251
(O. Delgado ed. 1965)),

92. Law of December 19, 1593, Law of the Indies (Spain).

93. This ideology, the principle of universality of norms, was visible in the egali-
tarian spirit of the first decree of General San Martin as head of the provisional govern-
ment of Peru. He proclaimed that Inca descendants should not be called “Indians” or
“natives,” but “Peruvians.” INTERNATIONAL LaBOR Orrice, supra note 4, at 5.
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vindication of indigenous land vights, the Commission should have
all vights of a property holder. At the same time, however, the trustee
should be subject 1o the safeguards placed on the native lands, and
should nor deal with the rrast property atheolutely even with consent
of the indigenons joint trusiee,

The stniceest duties of conscience st Le npesed on the trustee
to adonnister the tust for the sole bhenelit of the beneficiary.® In-
dians, either as individuals or as aroups. should be able 1o maimain
arcaction to force the trustee to perform duties, to obtain redress for
pastor potential breaches of trast, or 1o remove the trastee. Duties
would include helding taces of Tand pending ethnological surveys, con-
sulting with the foiestadwellers vegarding felt needs, providing free
tepal seivices o Amerindians, intervening in chatlenges to the pre-
sumption of oceupaney of frevras balidias or in cases wheve Indian lands
are to he alienaed, and expelling intruders from native areas. For this
purpose, the Board showld have direct aceess to the governmental en-
forcemens machinery, Where duties overfap with those of other en-
tities, they should he consolidated or coordinated 2" Where these
duties are oot those normadly incident o trustee property ownership,
they shoald he explicidy established as anciilary o this ousteeship.

For many years, varions international nongovernimental organiza-
tons have vigoroushy dedicated themselves o the protection of the
vights ol native peoples ™ There is, however, a need for specialized ex-

exercised by the Comunisioner without the consent of the Ainerindian, except

moso faras may be necesary for the presersation of his property.

{20 The Commissioner shall keep proper records and accounts of all moneys

and other property received or dealt with by him under he provisions of this

section,
Lavs of Guyans. h. 2901 Amerindjan Act, wer 2ol 1930, ay amended by act 6 of
1361 (Guyanad.

JHo tEvere vastee has atepal darty to protect witheat qualification the interests
o the beneficiaries ander the cust, amd he acts in breach of that duty if he allows
himself o be placed in a position where there s even potentuidly a conflict of interest.
Why shonld any lesser standard applv to the admivistration of aborginal lands?” G.
Beonete, supre new 199,

2070 The nred tor systemaric coordination i shown in Venesuela where apnroxi-
mately thirty enutics, Toth public aed jrivate. are involved i reculating indigenous
affaire The phenmmenon sho exists i Pern, where there Bave been alteinpts to inte-
grate the activities of cch acencies. dee D creto Supremo Nooo e de
Lo (Perud.

M8 See generaily Wenley, Report t0 the NLI International Congress of Ameri-
canists, Mexico City, Strategies and Tactics: the Role of International Nongovern-
mental Organizations, 8 News Froam Svrvivar Int'L 10-18 (London).

The oldest existing international nongovernmental  organization devoted to the
wall-being of indigenous peoples is the  London-based Aborigines Protection Society,
now incorporated in the Anti-Slavery Society for the Protection of Human Rights as
the Committee for Indigrnous Peoples.

2 onaviembre
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pertise and focused efforts in the area of native land rights. Such spe-
cialization could be provided by ecither a new international organiza-
tion, or by cooperative efforts of existing organizations.2'® The entity
should have access to experts in cultural geography, settlement pattern
studies, tropical archaeology, ethnology, legal anthropology, compara-
tive and international law, cartography, and computer science. Prime
goals should be to incorporate as many Amerindians into the organiza-
tion as soon as possible, perhaps through training and internship pro-
grams. Activities should include organizing international and national
symposia with a view towards implementation of land reforms, funding
a full-time permanent expert representative to international organiza-
tions, drafting model land siatntes, translazing laws inis indizcnous
languages, providing techinical or financial assistance to the efforts of
the specizlized indiciaries, Boards of et e Advocates, and native
groups, providing a cemputerized clearinghouse of information con-
cerning miajor land transactions in the forest, conducting the cthno-
logical surveys, and, only as a last resort, purchasing land on behalf of
Indian groups.**°

These legal reforms are crucial. At the same time, however, the
legal system is limited in its impact; only through profound changes
in attitudes toward the forest-dweller and through major adjustments
of political realities will native land rights be guaranteed.

Joserit C. GRrasmICK

219. Possible collaborators include the Land Tenure Center (Wisconsin), the Com-
mittee for Indigenous Peoples (CIP-London), Survival International (London), Indige-
nous Work Group for Indigenous Affairs {(IWGIA-Copenhagen), AMAZIND (Geneva)
and Cultural Survival (Cambridge, Massachusetts). South American international non-
governmental organizations (INGO's) should be given special consideration,

220. See Henley, supra note 218, at 16,



