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"Public enterprises are hybrid institutions created
 
with the expectation that the strengths of the
 
private sector will be combined with those of the
 
public sector... By combining the strengths of both,
 
public enterprises were expected to do the right
 
things and to do things right. rInfortunately, this
 
experiment in genetic engineering seems to have
 
failed."
 

Dr. Prajapati Trivedi
 
Professor of Public Enterprise
 
Indian Institute of Management Calcutta
 

India Today June 30, 1987, page 64
 



CHAPTER I: INTRODUCTION
 

A. Scope of Work
 

This study was commissioned by the USAID Mission/Kathmandu in
 
August 1987. Work began on October 15, and the draft final
 
report was presented to the Mission on December 11. The contrac­
tual scope of work called for:
 

1. An analysis of the various laws and regulations
 
governing operation of private enterprise to determine
 
incentives, disincentives, overlaps.
 

2. An anlysis of the various laws and regulations governing
 
operation of parastatal enterprises, e.g. wage scales,
 
sources of management, procurement regulations, reporting
 
requirements, etc. to determine possible incentives/
 
disincentives to divestiture.
 

3. Identification of th-' Governm':-t's portfolio of
 
businesses including the responsitble ministry, the holding
 
companies, the operating comnanies, the subsidiaries and the
 
financial inter-linkages.
 

4. Tdentification, as may prove possible, of sectors where
 
the Government 4s contemplating further business expansions
 
or diversifications and, the external sources from which it
 
may be seeking financing/technology therefor.
 

5. Analysis of the various laws and regulations governing
 
the operations of the Securities Exchange Center and, as may
 
prove relevant, commercial banking and other financing
 
institutional activities.
 

6. A preliminary investiqation of the private sector's
 
receptivity/capacity to absorb non-traditional financial
 
instruments.
 

B. Parameters
 

While not explicitly stated in the scope of work, the study's
 
overall objective was the identification of obstacles to privati­
zation of His Majesty's Government's productive public enter­
prises. In principle, privatization has been a specific
 
objective of HMG at least since adoption of the Seventh Five 
Year Plan in 1985. In practice, it has meant the - generally 
unsuccessful - offerinq of a small minority of shares in -
generally unsuccessful - public enterprises. As of the time the 
study was conducted there were informal indications from HMG 
officials that the failure of such efforts was recognized, and 
that a broader and more specific statement of privatization 
policy was imminent. 

In the absence of such statement, there continue to be
 
significant differences of -]efinitior within HMG not 
only as to
 



what constitutes 'privatization" but even whether a given entity 
is or, is not a "public" enterprise. It has, therefore, been / 
necessary for this study to establish its own parameters. 

There can be little argument that privatization has been one of
 
thein major issues of the 1980s, whether in nations termed
 
developing or developed. Any reading of the existing literature
 
makes clear that the underlying forces are many and that their
 
priority-varies significantly from-country.to country... ..
 

His Majesty's Government, however, has repeatedly stated it's '
 

objective of improving the efficiency of Nepal's public enter­
prises. That is,the economic rationale for privatization in the
 
most straight-forward terms*. For that reason,,reference/to
 
the experience of other countries (where shifting ideologies, 

changing political leadership or concern over government ysize may
 
be critical to the privatization debate) seems largely1
 
irrelevant to this study. However, it is not KL;o imply that HMG
 
is unawareof the direct benefits that may accrue to a selling
 
government: reduced demands on the central budget orfor govern­
ment borrowings or guarantees; new revenue sources; fewer
 
distractions from more traditional areas of government respons­
ibility.
 

Finally, the prospective benefits from privatization are
 
implicitly considered in terms of financial profitability rather
 
than economic or social profitability - because that is the
 
author's background (and because the precision of the latter
 
measures is increasingly subject to debate).
 

SThe study focuses on public enterprises as distinct from public
 
services. This is not meant to suggest that there is necessarily
 
a clear line of demarcation between the two, nor that public 

service sectors (e.g. transport, communications, health care) are
 
unsuitable candidates for privatization. Further, the trading
 
sector in general and organizations such as the Agricultural
 
Inputs Corporation and Nepal Food Corporation in particular have
 
not received extensive cons'ideration (which, inter alia would
 
duplicate work already done by the World Bank, ADB, etc.)
 

As a matter of definition, privatization in this study means sale
 
of 51% or more of the outstanding equity capital from government
 
(or parastatal organizations) to the private sector with con­
current transfer iof control of the entity's board of directors
 
and management,. A further required ingredient in specific
 
instances may be the withdrawal or-,elimination of government
 
controls which ispo facto can determine financial viability. 


There is at least one other arrangement frequently included under
 
the heading of privatizaeion wherein government retains ownership
 

Tnere are scholars who would and do argue that "private"
 
does not necessarily equate with "more efficient". But, in
 
the 1980's they are a clear minority.
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of most or al.l of the assets, but 'ransfers management 
responsibilities to the private sector. 
 This has a long history

in many developing countries in areas such as airlines and 
international class hotels. While- broader appl.cation would 
certainly appear feasible, there are few if any discernable 
trends in that direction. This st:ud,, will, therefore, address 
only issues where permanent transfer of all controls (ownership,
board and management) are involved. Parenthetically, 
privatization does riot by definition imply the end of all 
government involvement in productive sectors of the economy.
Private companies presumably will continue to seek financial 
assistance from government-supported credit institutions and 
government guarante-; on external loans where required by 
international lendt-rs. 

ht, no 

rocital of tnta corat raints (purchasing power, access to markets,

infrastructur.-, popiliation 


There would r a.-;! . purpose served here in any lengthy 

pressures, lack of exploitable natural
 
resource,,s, etc.) to Nepnl's growth and development. These are
 
economic "givns. 'hre is one non-economic constraint,
 
discu~s:l here,'ifter, which warrants identification here. It. is
 
that gove rnment pot <ies ar,. viewed not only by the private
 
sector but also bV public sector managers as confusing,
 
conflicting dn l-ot'rrttionat.
 

These f 1 inq tr, e ncleric; they will not vanish with the 
announced privat-i ion of one or more public enterprises. In 
fct, like ly raict ion could well beo suspicion as .o the govern­
ment'!; true rrct iv-I( ; is divesting itself of the enterprise in 
que 5;t ici. Tim, mnt patience will hc required. 

Th t i tsfe! f begiis with a brief chapter describing the 
creatror of publ ii' .ntrrprises over the past 30 plus years, and 
is fol .,t h iow ion dovot-ed to f he current situation. The 
manufaut ur i rq t,or receives primary attenLion. There follow 
br-i f -;c r i ption o0 ! wIe public enterprises. Each of these 
profiler it r;, [i- r-onal. interviews with senior management,
and is li.] r.'.:i fe,: t,i, ly accurato. Not all pertinent information 
is, or , ,ull h,-, nc lidod. Other data might have seemed more 
gormari., t otierofor it . The object in each instance is torlise a ai . q~i"i i: does this enterprise now belonq in the 
publ ic. r',,tor? ,r; will presumably vary depending on the 

There, fcl low s,'Ltio. :,n variots current constraints to 
privat i ,it i a grouipe-l undrer three broad headings: statucory;
finreel,a ;;e ii', ,; inci HMG concerns. And, ultimately, 
conclusion. ;i r-;cornn-nda t onis 

Pinall,', very consid.rable field Lir was devoted to identifying
tho laws and rouiul,ations that govorn operations of public and 
privati-, e1nt-erpri .,s in Nell . Thos- ore listee in Appendix C 
togeth,-rr with summaries of, ind issues raised by, the principle 
Stattos . Apprr li:< ! list another 1O enactments also bearing on 
company opertjio-rns f-hat weo reviewed but not found sufficiently 
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critical for detailed description.
 

Equal attention was given, as is also called for in the scope of
 
work, to identifying those companies in which HMG has a financial
 
interest. We are reasonably confident that Appendix A, which
 
details enterprises with an IMG holding of 51% or more, is
 
complete. However, there may well be errors or omissions in
 
Appendix D, which lists IMG direct and indirect holdings
 
totalling 50% or less. It might be noted that, despite numerous
 
official representations to the contrary, we were unable to
 
identify any single repository of data for Appendix B.
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CHAPTER 11: PUBLIC ENTERPRISES - A BRIEF HISTORY
 

A. First Four Plans (1956-74)
 

In 1956, when the First Five Year Plan was 
introduced, there was
 
eyactly one public enterprise (Nepal Bank Ltd.) in the country.
 
By 1974, the final year of the Fourth Plan, there were 61
 
(subsequently reduced by the sale of Nepalese Carpet (P) Ltd. and
 
the Vegetable Ghee Company). Of the net total, 37 had been
 
established under 
the Company Act, six under te Corporation Act,
 
four under the Communication Corporation Act, two each under the
 
Commercial Bank Act and the Development Board Act and eight by
 
special charter. Fight different ministries and the NPC were
 
responsible for their supervision*.
 

In the total were a considerable number of industrial estates,
 
rice and other commodity trading companies, development
 
authorities 
(e.g. NIDC, Cottage Industry and Handicraft Emporium,
 
Agriculture Development Bank), etc. However, 15 of the 25 SOEs
 
assigned to the then Ministry of Industry and Commerce were in
 
the manufacturing sector. Of 
these, the largest (authorized
 
capital of Rs. 10 million or more) were:
 

Enterprise Date Authorized 
 External Ownership
 
Established Capital Assis­

tance
 

Rs million 

Bansbari Leather 
 1962 Rs 10 PRC HMG-100%
 

Birqunj Sugar 
 1964 100 USSR HMG-100% 

Jaoakpur Cigarette 1966 80 USSR HMG-100% 

Brick & Tile Factory 1968 20 PRC HMG-100% 

Agricultural Tools 1969 
 30 USSR HMG-100%
 

Himal Cemtont 1970 
 20 FRG NIDC/ 

NTL-1 00%
 

Royal Drugs 1972 15 None HMG 92%
 

NIDC 8%
 

Hetauda Textile 1974 100 PRC HMG 100%
 

Combined authorized capital of the remaining seven manufacturing
enterprises (excluding only the private Raghupati Jute Mills 
which HFMC acquired in a 1959 salvage attempt) totaled a mere Rs. 

SProfiles of Public ,ntErprises in Nepal, Office of Corporation 
Co-ordination Council, 1978. 
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13.7 million. Thus, in terms of authorised capital (admittedly a 
crude measure but sufficient for illustrative purposes), Rs. 
360 million of Rs. 389 million ((43%) of new investment in public 
sector manufacturing during the years 1956 through 1974 
was
 
directed to just: eight enterprises.
 

Six had he r,bui 1 t: wi th th- i si:stance of either the PRC or the 
USSR, one with FR(3 h,,lp and ,rite converted f'rs:. n HMG depart­
ment. Ownership, urd,.rstanlahly, was vested exclusively with 
HMG. A 1977 stiii'.' st:at-od that thse i.nterprises "can be 
identified as the direCct off-sF rin s of foreign aid (mainly
grants). In th,,m, the re, ()f foreign aid was abso.ute in 
bringing t industri,!es un ,.r t he pub ic sector"*.ihs', 

Other hilateral in,. :i' 't i!,itrl donor!; were of course, also 
activ in N,[pa l luring these years, hut their concentration
 
tendel towa rl other -ctors 
 of the economy (or, if to industry,
through slipport funct ions such as industrial estates and develop­
ment fin r',). To cite speOcific e-amplos, the Nepal Electricity
'Thrpor-it icr,, t-he Prinkinci Water ind Sewerag'e Board, the Nepal 
Tolecomounition crporatn, the Jute Development Trading 

o porat in, C, -' De,.elopment Corporation, the Timber
 
Corporat iii (f il ,t.-. in.-] thr Transport Corporation of Nepal

had a 1 t B I c.nt prior to being
.1.i, i:i 9've r dJepartments 

t-ransf r-med istr) I*-;i, on! iti(,s to recivr or channel foreign
 
a id. Donors i i- I ud,,! DA CThe- od, Dank ), ADB, USAID, Japan,
 
t he Nethor I 1a 1 W , we] I as the PRC and
is, "-w 'c lnd D1-nmark -i.S 
the' DSSP. 

he Fifth an I.i ixt h PIns (1)7]-8 4) 

In 1974, M(; announcerd a new inustrial policy. Industries were 
c lassified in terms of fi .,I capital investment into four broad 
categor ios: 

1) Cottage; and rural - upto Rs. 200,000; 

2) Small scale - Ps. 200,000 to Ps. 1 million; 

3) Medium - Ps. 1 million to Rs. 5 million; and, 

4) Large scal, - over Ps. 5 million. 

With regard to the role of public enterprise in manufacturing per 
so, it was stated that for the future: 

Tn basic industry (defined as iron and steel, chemical 
frrti i i zer:, net roloeum and cement ) , UMG reserved the right 

..,.bri b, from 51"4 to 1,00, of the paid-up capital in any 
.uc-h ,nterpri so, 

Performanc, of Piblic EnterjLrises in Nepal, Office of Corpo­
ri--{on c--rri]- nat ion Conci I , Tndustr ial Services Centre, 
1977.
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2) In primary consumer goods (defined as cotton textiles,
medicines, dairy products, vegetable oil/ghee, writing/
printing paper), HMG miqht initiate such an enterprise but 
not necessarily retain as much as 51%, and 

3) In other 	primary consumer sectcrs (not: defined), HMG 
might initiate but would subsequently dispose 100% to the 
private sector.
 

As noted *arl i r, th-re were a net 59 public enterprises as of 
the end of the 4th Plan. The number of new SOEs proposed during
each of the 5th and 6th Plan periods dropped sharply. Of the
total (16), one was the Security 	 Marketing Corporation (now theSEC), another was the N epal Institute of Standards and seven were 
industrial estates. The reminder were: 

Enterprise External Current 
Assistance Status 

Hetauda Cement ADD 
 Plant commissioned in late
 
1985; operating problems
 
conti'nue.
 

Hetauda Leather See Status Subsequently 	 converted 
into joint venture with
 
West German firm. Recently 
reported to have suspended
 
operations. 

Bhrikuti Paper 
 PRC 	 Trial production began
 
mid-1986, continuing 
supply/demand problems.
 

Nepal Magnesite India/IFC 
 Established ir, 1979 as a
 
Industries [now 
 joint vpnture. Full scale

Nepal Orind 
 operations projected for
 
Magnesite (P) Ltd.] 
 mid-1988.
 

r;anesh Himal Lea. India/IFC Established in 1979 with
A.K.A. Nepal 	 %,otal 7o. projected operations in 

1985. If completed, 
commercial operations not 
expected before 1991.
 

Udayapur Cement Japan 	 Financing agreement 
signed October 1987. 

Rosin and Turpentine USSR 	 Plant completed in 1986.
Company Supply/marketing problems 

being encountered. 

As of late 1987 four factories had been completed but tor varying
 
reasons none of the companies have been able to 
establish
 
commercial operations. 
 fifth, Nepal 	Magnesite, has encountered
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continuing financing problems which have nearly tripled project
 
costs from original estimates. Projected capital costs of Nepal
 
Metal have risen six-fold since the oriqinal feasibility study.
 
Given current world ;inc prices, financial viability may be in
 
question. Construction of th, Ih-layapur Cement Plant obviously 
can not hbrjin until 198P at tho 4.,irliest. 

Nepal, by 1 8 , accordin-I to. t-hi, !11, was approaching self­
suiciencv un a curr.nt: - m ,I1hi' is) in consumer items such as 
cigavetti ' ind matches, some food stuffs (sugar, wheat flour, 
biscuits, confectionc-ry, veqetab]e ghee, noodles, beer, alcoholic 
beverages) a(! Luni1ry soa.p as well as paints, polyethene pipe 
and corruqt, cht:ing, bhut remained seriously deficient in 
areas such sn -iment , text ii:; and paper. 

C. Seventh P1 ttl(1 H"-q0 

New Sr-) in lus;t ri ai projects in th, 7th Plan are notable by their 
absorcc. '"'h, roqr mmiicalIs for a) i maintenance of established 
public mm)-im I)nb) e'pansion of the Himal and Hetauda Cement 
plant,,' muhr(,,tt cipacities, and c) completion of Bhrikuti 
Paper, N-Iil Orin! tNepal Metal, T,umbini Sugar, Nepal
Papr mn- I 1utw.,' rlnninq Pro ects. (The ]latter four havinq been 
appr'Jv.] . r-nru;, hut .4,or, not formally includ-Itil in, the previous 
plans. ) 

The 7th P! mu del, I ovor 100 p-iority (withTn t;ify industries 
estimat.'d .vestmn t clsts and pthysical. oiitput capacities) to be 
promotod in the private sector. 



---- -------------

CHAPTER III: Wt!PPHENT SITUATION 

A. Public Enterprise Policy nd,-.r the Seventh Plan 

The 7th Plan points out that while only four now public enter­prises had been estAhl i shd iA th. pr',.olin, five year period,
the flow of funds tfro PT" 
 t, its; :)1.; had increased by anannual rate of 
76i:. Further not. was that the cumulative loss(as of 1981/ .) hnad reach-,, -) o the SOW; total equity. ThePlan attributel this "l ma pictir,," to 1 ) the sNsl' inabilityto instiklut, int,,rnal ontr., an d 
,

2) th. neqative effect of 
govern en' pr ic,-e i'. 

To me,et .vra l W.-o'tiv',, in q,,nrA andl increasel privatesector rirticlip tion in particular, the Plan adopted 14 policiesreqiard inqn KO)i:s. Soi, w.rw directed at HIMi, ministries, others at
public -nterpri. maniIgement.s. on,, wer. highly' specific; in
 
ot-her .a. ps, tirq.Is were 
 only va1' u. ly def n . 

HMG is now approa nchi i I -t-rm review of Plan accompl ish­ments. The tah.- below reflects discu;sions with officials invarious ministries ,s to t. current -tatus of the public enter­prise objectives. Th, division of the implementation effortsinto catjori s of (1) ,'cnmplished (2) attempted and (3) neitheraccomplished nor at t:pte is th author's effort to convey areasonable concenu. ,f then" officials' views. 'hilenecessarily a bit Arbitrairy, the author blievc. that no HMGofficial int-rviewed. wuld irqi that any of the items in 
categor. (1) bolonm ,. in - or12) vice versa*. 

Policy No. Objective
 
Accomplished --------­

5 Accountability of SOE chiefs clearly
 
defined: to be appointed; rewarded;
 
and puntshed on this basis.
 

Product quality-control 
standards 
to be
 
established 
for SOEs with monopoly
 
rights.
 

7 A plan to he prepared to assure 
organized suipply of essential goods. 

11 HMG to financially assist an SOE if 
losses result 
from HMC decisions in the 
national inter.st. 

The policy objectives are summarized here, 
the full text canbe found by the number reference in pages 246 and 247 of the 
Plan.
 

a 
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SOEs to be classified as to whether ex­
pected to earn profits, to run at break­
even or to be subsidized.
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AttempLed
 

SOE boards of directors to set salaries,
 
allowances, appointments and promotions,
 
product prices, and capital investment
 
programs.
 

3 


SOE shares to be floated widely tc
 
mobilize savings.
 

9 


10 	 SOE's to submit financial statements
 
within 6 inonths of fiscal year end.
 

12 	 Each concerned ministry to establish a
 
separate unit to monitor SOE perfor­
mance.
 

15 	 SOE management incentive system to
 
maximize profits/minimize waste against
 
set targets.
 

Neither
 

1 	 Additional amalgamations of similar
 
SOEs.
 

2 	 Prepare list of financially unviable
 
SOEs and effect process of amalgamation,
 
liquidation or transfer of ownership.
 

8 	 Give priority to industrial enterprises
 
that will contribute to goal of self­
sufficiency.
 

14 	 Encourage private sector participation
 
in SOEs being run on government subsidy.
 

With regard to the policies in the mid-range "attempted but not
 
dccomplished" category:
 

SOF boards of directors do fix allowances (except in
 
subsidized enterprises), but wages and salaries remain
 
set according to PSC regulations. Boards do not move
 
to confirm appointments; some SOE managers have been
 
in "acting" capacities for as long as six years.
 
Boards do not exercise independent responsibility for
 
product pricing.
 

A few shares in a few SOEs have been offered; there
 
has been no savings mobilization impact.
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Few SOEs come anywhere near the six-month submission
 
target.
 

There are individuals within the ministries who now

monitor SoEs, hut discreet units have not been 
created.
 

The Cabinet in 1995 established detailed performance

criteria, but the 
financial 
rewards due successful SOE
 
managers reuia in U d is 1 r Sed. 

B. Structural Adj ustmntt1 an Ob ct i %es 

As part of the Structurail Adjuistment Plan arrangement betweenand the World !Bank it aqri-ed, inter -Ilia, that more realistic 
HMG 

pricing policier would be adopted for publ]ic enterprises, manage­ments strengthened and the size of the public sector reduced
 
through 
 the process of divestiture. 

Such objectives are clearly in full consonance with HMG's ownpolicies as expressed in the 7th Plan. 
 However, among the
specific measures called 
for in conformance with the World Bank's

initial loan was formulation of an 
action plan for closure,
divestiture, and manageiiient reforms of public enterprises. As
with similar provisions in 
the Plan itself dealino with troubled
 
SOEs, this condition remains essentially unfulfilled.
 

This matter was :]isr'ussed durincj recent visits of a World Bankmission on tho subject of the second installment undar the Struc­tural Ac(justment Credit. HIMG proposed essentialy1 a negativelist, i.,. certain sectors of the economy in which the publicenterprises would not be candidates for divestitaire. The sectors were utilities, public welfare, finance and national monopolies.If this heco,.s official HMG policy, it seems probable that theWorld Bank will not require a "positive" list of specific

candidates for priviti:zation. 
 The Bank will, hcwever, continue 
to be concerneii bot the specifics of impleiientation. 

C. Pu'bl ntrrpri ss in nerCuion 

The number of piublic ontorpri.s currently operating in Nepal
varies tccorcling to dfinition andl source. 
 Whatever the total,
it is cli,,ar t:nat principal growth period for SOEs began in thelate 1960's and. culiminated in the early 1970's. Thereafter, themomentum tr) creaIt, new 5Olrs virtually disappeared - with theexception of thn ianfacturin,_j (inclusive of 
sole 

industrial estates)
 
s ector.
 

There ar. today :.ome + or - 25 industrial SOF:s (again, the number may vary by definition or source) in operation or under cons­truction in Nepalwe. 'qith rare exception, the larger units (in 

4, There is also a r,'Iitiv'eIy -:',cent trend - discussed
hereaft-r - of investing in operating subsidiaries whoseownersriip structure may liffer from that of the parent company.
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terms of cost, employ..int or other measures) have been built with
 
foreign aid, the PRC being the most active single donor. 

By the opening of the 7th Plan - which as noted forecast no new 
industrial SOEs - some of thle longer-established factories (e.g. 
Janakpur Cigarette, Birgunj Sugar, Himal Cement, Bansbari 
Leather) had reached levels of physical output reosonably close 
to theoretical plant capacity. For others, including plants in 
trial production or under construction, the future does not 
ippear parti cu!irl,'I promising. 

In 1983 the C,'rit r, for Economic Development and Administration at 
Tribhuv.i ii-vh!r.;it y publish:d a study hased primarly on 
uestionnairer/interviews ,wth 59 middle and senior managers in 

nine of Nepal 's larger public enterprises*. Among findings 
(presented a ri thmet. it aly in the study, here in percentages) 
'wP 	 -1 : 

1 ) 	 As to why their enterprise was failing to meet 
targets, over 10% listed tht-, principal cause as govern­
ment pol icies. This becomes even more striking when 
compared to tho next- most frequently cited problems 
which were resource limitations (24%), market restric­
tions (14.1, environmental factors (12%) and technology 
(5%). 

2) 	 Only 12% of those interviewed felt that appointment of 
top managemeint was based on merit; 14% said the basis 
was political and 19%felt both factors were involved. 

3) 	 As for tht- "consequences for hard ind sincere work", 
29%, expoctrd appreciation and recognition and 22% a 
better chance of promotion. But, 25% felt that nothing 
particular would happen and 24% believed "nobody will 
care" . 

4) Rr ] in th basis for promotion, 34% listed either 
qu, i ficat-ionsr or hardwork. However, 39% believed 

rsffe ni rvicu mst important, while 27% cited 
persont] connctions and flattery". 

A more letailed 'vi at ion ,, f causes of low 	 inthe 	 efficiency 
public enterprises 'move the imnagers an opportunity to rank 14 
!.ecific factors offered by cEI)A. nf the 59 managers inter­
viewed, .15 sel-cted the most serious problem as being either 
"nobody affrc te b ,) los s s" ' or "rules and regulations interfere 

, 	 Manamem'nt Probl ems in Putlic Sector Manufacturing Enterprises 
in Nepa, CEDA, July 1083. The public enterprises were: 
Janakpur Cigarette, Dirgun Sugar, Bansbari Leather, Hetauda 
Textile, Royal Drugs, Dairy Development, Harisiddhi Brick & 
Tile, Livestock c-ompany, and Agricultural Tools Company. 
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in making quick decisions". 
 It is further noteworthy that of the
14 choices, those that might seem potentially"intractable

problems (e.g. excess job security, lack of experienced
personnel, indiscipline in the work force) ranked towards the
.bottomof management..s concerns. 
 The five most serious
constraints all related in 
one way or 
another to the enterprise
being run by or as if it 
were a government department.
 

The study findings have been discussed with the present manage­ment of 
some of the same public enterprises. For them, obvious-.
Sy, the topic is one of very considerable delicacy. When asked
"
to compare their current operating environment to that at the
time of the satudy"', they. state -with arfent covcinthat therehave been improvements.' Board chairmen no longer routinely move.
on after a year or two in office. Internal promotion based on
merit is more common, at least among the more successful T
companies (which tend to have greater operational autonomy).
the other hand, it remains exceedingly rare for a CEO to have 
On
 

come up through the ranks.
 

There is no question but that HMG in recent years has attempted
to encourage/enforce more management discipline in public enter­prises. 
 As noted, by a 1985 Cabinet decision every CEO is to be
evaluated annually and graded on a set of established criteria
(physical/financial targets, capacity utilization, return on
capital employed, control on cost price, return on sales, produc­tivity, and management development). Those managers, who have
exceeded profit targets (or minimized losses) are to-be rewarded
by promotion and/or bonuses (up to Rs. 100,000 in principle, but
not in practice). Managers, who miss targets by 25% 
or more are
 to be removed.
 

Controls over product pricing have, in theory, been liberalized.
All public enterprises are, according to the Seventh Plan,
grouped in one of three categories: t,ose operating under
competitive marketing conditions; 
those operating under monopoly
conditions; and, those operating under HMG subsidies. 
For
companies in the first category "HMG will not control the
selling prices. 
The board of directors of the corporation will
have full authority and responsibility in this area*." 
 In point
of fact, this simply does not happen. No public enterprise board
would be rash enough to revise pricing structures absent prior
consultation with its administrative ministry 
- a fact of life"
admitted both by company managers and HMG officials.
 

This had led to situations where remedial measures such as
management evaluations and decentralized pricing can, ironically,
encourage enterprises in the direction of reducing profitability.
For example, a company anticipating a strong financial yearmay,
in the spirit of "social justice", decide to pay above-market
 

*The Seventh Plan, pps 267-268.
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prices to its input suppliers. This can also serve to protect
 
management in the event of less profitable operations some time
 
in the future. A more prevalent example is the reluctance, for
 
fear of potential lisruptions elsewhere, to consider offering
 
above minimum wage payments in return for increased productivity.
 

In other words, public enterprise managemonts, while theoreti­
cally functioning in more of a risk/reward environment, continue
 
to waver between financial and social objectives.
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CHAPTER[ TV: PUPI,IC FNTERPRT ES - SELECTED EXAMPLES 

As described in the int roduct ion, no attempt has been made either 
to undertake or to present a definitive study of the five public
enterprises in this section. To the contrary, the objective is
 
to provide capsulIe descriptions illustrating both the range of
 
company activities and the channels hy which HMG has 
 become 
involved.
 

Of the five SOls, one has boon in business for over 25 years and 
has never boon pr-ofitable. A second is under construction. All 
of the remainrdr - one in industry, one in trading and one in 
services - are currently profitable. All three are effectively
HMG monopolies. !(or two, 1 1V"7 will 
m-rk the beginning of
 
neaninqful com!,ntition from tht. private s-ictor.
 

A. Balaju Thau] ( P) Ltd.(ntra 

I. Backg rourd
 

3alaju Yantra 'heIa (P) Ltd. (PBYE) was established in 1961 by

NIM]C but more particularly a:. an engineering workshop to help
 
construct the ches, 
 factorie; that Swiss aid (presently, Swiss
 
Ansoci ition for Tnchni cal Assistance) had planned in Nepal's
 
mounta inou r,gion .,. To 
 this day, BYS considers itself - and
 
with pride 
 - as a :,u'vice and training center. Managemment

be i eves that mlore t-han 60' of Nepal 's present workshops (there
 
were non y -ear ire ,operated by ex -BYS employees. BYS
i a(o ) 

tries tc , on*ce ;t ,p ahead - in terms of technical complexity
 
- of i t. p i;t ion; when they catch up, LYS moves Tenon. 
years aqo P'Y5 ,evwloped a turbine-making capability, and at least 
once succ'-. sful ly competed for an overseas tender. Today, seven 
other &vompan ,. Cf r owned by formor employees) copy its design 
andi mani. fa turo turbines. 

2. 0 p)en III r1; 

IYS has no t inard productn. n,) proprietary line of its own. It 
makos or repai rs sp, - parts, stool fabrications (suspension
bridges, roof ftrur:ses, tanks, etc. ) and office furniture and 
equipment a; por client specification or design. Not surprising­
ly, BY lose son, ' AIini equally, therefore, cannot maintain the 
unfini;,li-I -t,-eI inv':ntorie; that would make it more competitive

(for, ,., donor :- r< ruction projects) and more profitable.
 

Until 1r)R1 th, co,,,.', had throe divisions: mechanical;
electrical; and, ;.nlitany. The latter were converted into 
publi c Iimit.,-! coma nie: (Palaju Yantra Shala Electric Company
Ltd. Iri Baiau sani Enqineering) and the sanitary companyn ar,: 

sold to the pub I , vi EC nha ireoffering.
 

3. Current Statu; 

BYS is presently owned 15% by NIDC, 95% by SATA. Of its five 
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member board of dJ rctors, three (including the Chairman) arL 
appointed by ;ATA, two by NIMC. 

The company e,;t imat,: Nepal's annual structural steel require­
merits (normal ,heman pl1us ma or nrojects) it 10,000 tons. 
BYS has a catp:city of 1,000 to 1,200 tons. It estimates its 
competitor-;' rnrj injkd capacity it 1- 6 ,000 tons annually. All 
operate w,]l inr apaicity bc(-canso t he principal buyers are HMG 
and donor ai . which incl :t.eel from Japan, Korea, 
India, etc. 

9. Butwal~~~:pir-nin, Mill 

1 . ackgrou!' 1 

When in 10?( n,. l,.ctsion was made to establish an independent 
spinninq m i11 1 n N.pa 1, HMG had hoped to negot iate a grant pack­
age from .o:n,, !)nor country. Failing that, HMG in 1983 agreed to 
purcha ;4- th. ,,'ihinry component from the PRC on concessional 
torms (7%,, oilht year loan), and thereafter turned to SOEs to 
provide funi i , for the, factory building, warehouses, etc. A 
decision we:; ilS;o tikn to off,,r Rs. 32.2 million shares to the 
gonora l publi . 

However, Oalt '!'raiding td. , subsequently offered to buy 31.1% of 
the e.qtity an , to underwriting the balance. In early 1987 
the propnsri Iwas accpted and management of the company was 
turn ed ;v.r tI, :,lt Trading. 

.'u rr*-n t "I Otu: 

The presea :;hsthreholdern of Butwa] Spinning are: 

Hollter Capital % of total 
(rounded ) 

Janakpur Cigarotte Rs 32.9 million 36.5 

Salt Traiinq 32.2 35.8 

Birquni Ougar 8.5 9.5 

Himal Cement 8.5 9.5 

NIDC 6.0 6.7 

HMc; 1.7 1.9 

Cottage Industry & 
Handicraft Emporium 0.1 0.1 

SEC 0.1 0.1 

Rs 89.9 millior. 100.0 %
 

16
 



The SEC is currently preparing a prospectus in anticipation of a
 
public offering within the next three to four months. A limit,
 
not yet established, will be placed on the number of shares that
 
can be purchased by any single applicant.
 

'The plant itself is about one year behind schedule. Machinery
 
installation has yet to begin, employment requirements have not
 
been established, trial production is targeted for sometime in
 
calendar 1989. The company will buy its raw materials locally
 
from the Cotton Development Board and internationally from
 
leading polyester suppliers such as Korea. The purchase price of
 
-cotton and the-selling price of finished yarns will be set by-

HMG. Prospective customers include the Cottage Industry and
 
Handicrafts Emporium as well as the integrated textile mill.
 

C. Janakpur Cigarette Factory
 

1. Background
 

Janakpur Cigarette (JCF) began operations in 1964, as a "turn
 
key" project (USSR grant aid) with an initial productive capacity
 
of 2,000 million pieces per year. Using exclusively retained
 
earnings, the company has increased annual capacity to 6,000
 
million. Some 60-70% of tobacco requirements are purchased
 
from India with the balance provided by local farmers.
 

2. Operations
 

With the exception of two very small private companies, JCF had
 
the domestic cigarette business to itself until earlier this year
 
when Surya Tobacco's plant (annual capacity 900 million) went
 
into production. Surya, (owned 49% by Nepali private interests,
 
49% by Imperial Tobacco of India and 2% by British American
 
Tobacco) currently markets 4 brands as compared with JCF's 7, but
 
across-the-board competition is expected eventually.
 

3. Current Status
 

JCF, in turn, is establishing a new company, the Seti Cigarette
 
Factory (annual capacity 600 million), which will be sited in
 
Western Nepal and serve that market's demand for the cheaper
 
cigarette brands (current pricing policy does not factor in
 
distribution costs). Seti will have an issued capital of Rs. 45
 
million and initially be owned 51% by JCF and 49% by 5-6 private
 
interests, with plans for a future offering to other investors.
 

D. Nepal Oil Corporation
 

1. Background
 

Nepal Oil Corporation (NOC) was established in 1970 as a petro­
leum product retailer for India Oil. In 1973 India Oil and the
 
two other foreign distributors (Esso and Shell) were nationalized
 
and NOC became responsible for procurement and distribution of
 
all petroleum products in Nepal. HMG became the majority
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shareholder, 98% (the original promoters had been Nepal Bank,
 
National Trading Corporation, Rastriya Beemna Sansthan and the
 
Nepal Commercial Bank, which continue to 
hold the 2% balance).
 
After some ea-ly years of profits and dividends, NOC began to
 
report losO. rne factor was 
the perceived need to invest in
 
bulk storage facilities at various centers 
in Nepal, at the bord­
er transit point with India and at 
the port of Calcutta.
 

2. Operations;
 

Around 1983/94 when NOC's profit picture 
was showing improvement,
NOC began investigating the potential for lubricating oils. 
Initially planned as an internal activity, various private and 
public companies expressed interest and Nepal Lube Oil Ltd was 
establishedl aS a public limited company. It is now 53% owned by
NOC, 27 by tho interested companies and 1 S%by the general
puhiC through a recent SEC offering. HMG has no representation 
on the subsidiarv's board of directors. A new corporation, Nepal

Bitu;;wn an! Bafro Company, will be established to handle bulk
 
bitumin, manufacture barre]s and produce road emulsions. NOC
 
will own 95 of this enterprise with the balance held by 15-16
 
public ent,-rprises and private individuals. Shares may be
 
float,-d on the 
SC a t some point in the future. 

3. ''uiront Stat:u!; 

With th, ,,'.t liberalization of import licensing, technically
NOC no Iorim, - has a monopoly on distribution of petroleum

product:-. Lit, is NOC freely admits, doubts about 
 continuity of 
qovornrwrnt >a I ic, arc' a deterrent to potential compatitition. No 
one woul-i w~it to replicate NOC's investment in bulk storage
facil ities on' to los;e their iriport ]i cence at some subsequent 
t imo.
 

N()C'! curr,,nt tuirnoy,,r ii i7-the, area of Rs. 15-18 hundred 
million ( 7 I In). In each of the past two fiscalor :n]i 
year , r,.:.I prof it ha' -,b n we . iln excess of its Rs. 60 
million pa .­up coital i ni have wiped out all accumulated 

sse ;si.owe,,-, NC' i ow sio':Lis]y unde rcapitalized. 
n ur r, r .Ii C,'; *.-rom c,)mmer]o i banks have reached levels 

,a:s hiiTh I f ive ri:,- its paid-up capital, a violation of the 2:1 
h-1 ' -;aon of ,pal Company Law not to speak of sound;ov

f.ina nc i a iqe<men t. 

E. m:t r i]', Ih:,:ia Eansthan 

1 . '3ack]ir-un 

k<ast r yd 
 ::a f§ns ti, n (>ic , the nat iona] insurance company,
waJaun.. j o 7 hr [{'!:,?epal Bank and the Central Bank to 
w rit- lifo ni ;n-u; -ince. At that time there wereanl neri 
:1''rha: on- hlunt'rod bralrr" ;"'7ice:; of rndian insurance companies 
ape rat no i n Neop l, hut fi)1lowno nationalization of the Indian 
fnx.u ra noe i ndnst r in 10971, the number dropped to two (one based 
in Bombay, ilhin (thCalu.t.a ). 2ank also operates a70 Nepal 
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subsidiary insurance business (traded on the SEC), primilarly for
 
its own business activities. 7 new private insurance company
 
that will offer both life and general is being organized and is
 
expected to have a share offering in the near future.
 

2. Operations
 

NIC is and is not two separate companies. The term life
 
operation is state-owned. The general insurance, principally
 
casualty and fire, business has some 500 private shareholders
 
resulting from .in )EC offering. Ownership is as below:
 

Life General
 
Paid-up Capital: Rs. 1.8 million Rs. 8.2 million
 

Ownersh ip:
 
HMk Rs. 0.5 million Rs. 3.9 million
 
Central Bank 1.0 2.4 
Nepal Bank 0.3 0.9
 

Private shareholders - 1.0
 

1 .8 million 8.2 million
 

3. Current status
 

According to management, general insurance is the most profitable 
busines:;. The concept of life insurance is not well understood in 
Nepal. There, are some 18,000 - 19,00,) policy holders but the 
averaq, v.lueI rolatively small. 

NIC is orn, o tih, oeli-t-requIated companies it would be possible 
to fin:! :i 'isv The legal onL ,ie,.[Lanywhe-e. sole restriction 

fe i nsran-,, ,pora tiions, for example, is that 50% of premium
rinome ,,,inv',r-;ted in Nepal - a constraint perhaps for the 

r,,maini si !ndfiin insurors hut: clearly not for N--. 

19
 



CHAPTER V: STATUTORY IONSTRAINTS TO PRIVATIZATION
 

A. Legal Status of Public Enterprises
 

The lasis for establishment and operation of public enterprises

in N.ipal rests in the 1962 Constitution, and more specifically

Article 19 paragraph (3) which seeks "to establish a system that

will provide maximum participation of the general public in the
 
economic uplift of the country as well as 
encourage cooperative

and private enterprise, and wherein no individual or class is
 
able to exercise undue economic pressure .upon another individual.
 
or -cl-ass". "''The C6nstitution further sets forth among the
 
nation's social and political objectives promoting the general

welfare by establishing a society that is democratic, just,

dynamic and free from exploitation by harmonizing the interests
 
of different classes and professions.
 

Public enterprises in Nepal are 
lecal entities possessing legal

rights and duties which are to be exercised solely for the public

good. Public enterprises, unlike normal private companies, are
protected by the government. Their directors are not responsible

for any loss or damage incurred in performance of official
 
duties, nor may :omplaints or actions be brought against them in
 
any court of law. Rules framed by public enterprises, in
 
accordance with their enabling legislation and approved by the
 
government, have the force of law.
 

Public enterprises do not function independently. All enabling

acts contain clauses to the effect that the government shall from
 
time to time give direction and it shall be the enterprise's

duty to comply. The government's supervisory powers include the
 
power of dissolution whenever deemed necessary and appropriate.
 

In furtherance of its constitutional objectives, the government

has established public enterprises under more than a dozen
 
general or specific statutes. The overall rationale appears to
 
have been:
 

o 
 industrial and commercial enterprises of a general
 
nature and with access to capital are formed under the
 
Company Act;
 

o enterprises with a more 
social or services orientation
 
which may require HMG subsidies are formed under the
 
Corporation Act;
 

o enterprises established as projects aided by foreign

donors and with HMG support, control and supervision are
 
formed under the Development Board Act; and,
 

o enterprises of a specific operating nature and of major

social significance are formed under Special Acts.
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The gene~ral statutes and the number of public enterprises
 
established under each are*: 

Company Act (36) 
Corporation Pct (6)
 
Development Board Act (3)
 
Commercial Bank Act (2)
 
Communications Corporation Act (4)
 

The public enteprises established by special statute (and the
 
dates of their enactment) arc the NIDC (1959), Employees
 
Provident Fund (1962). National News Agency (1962), Gorkhapatra
 
Corporation (1963), Royal Nepal Airlines (1963), Agriculture
 
Development Bank (1967), Naticnal Insurance Corporation (1968),
 
Guthi Sansthan (1976) and Nepal Electricity Authority (1984).
 

There are significant differences among the general statutes ­
and tl r3fore among the enterprises created thereunder - in terms 
of the provisions for establishment, capital structure, 
functions, government control and dissolution. For example, the 
Company Act and Commercial Bank Act permit an enterprise to come 
into e.:tstenco following approval by the relevant authorities
 
while t-he Corporation Act, Development Board Act and Commu­
nications Corporation Act require formal notification in the

officiatl G:azett e. 

UJnder the Company Act, an enterprise must register its name, 
address and obh}ctives together with a description of the share 
capital suhuor ied w ith, as appropriate, the Department of 
Tnduotri,'s or Department of Commerce. Under the Commercial Bank 
Act, an ,ntorpr ise ,mu.St first he approved by the Central Bank 
and thero'ift:er comply with the provisions of the Company Act. 

The Compiny Act,, tht, Commercial Bank Act and four of the Special 
Acts (NI'-, NIC, Agrictulture Development Bank and Nepal 
Electricity Authority) make provision for a General Assembly of 
,-harrhol(t-rs. Thlir Communications Corporation Act. and Gorkhapatra
Corporat ion Act requi re that employees (who are altoted 25% of 
the shar.- cap itaIl) be represented. The remainder contain no 
provison f'or constitut:ing a General Assembly. 

Tit, Conin in.' Act- confors broad powers to the General Assembly.
The CommCrication, orporation Act and Gorkhapatra Corporation 

:t iriit r;har,.h]ders only the election of a single director 
,11( to 1.l ihbrtrat on the enterprise's annual report. 

,hs for fht' ooir-l of Directors ot a public enterprise, three - the 
-oran. Act:, ,'ommercial Bank Act and Nepal Electricity Authority

provj,, fsr representation in proportion to share ownership.
Th, Corroration Act, Development Board Act, Employees Provident 

See Appendiz A for the enterprises currently in operation 
by adminisctrtive ministry. 
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Fund and Royal Nepal Airlines provide only for HMG nominees while
 
the remainder prescribe a fixed number of directors irrespective

of shareholdings.'
 

The chief operating executive is generally nominated or appointed

by the government from among permanent civil servants. The role
 
and status of a CEO elected or appointed by a Board of Directors
 
tends to be of somewhat lesser importance.
 

As well as appointing directors and managers, the government
 .
regulates conditionsof employee service according to-PSC ........... 

regulations, exercises financial controls through prescribed

borrowing procedures and periodic audits, and legal controls
 
provided by the relevant enactment. The Company Act provides for

the appointment of a liquidator and distribution of proceeds
 
among creditors and shareholders. The Corporation Act and
 
Development Board Act call for transfer of all assets and
 
liabilities to the government while other acts are silent on the
 
mechanics of dissolution.
 

The foregoing summary reflects a history of some 60 public

enterprises having been established under fourteen separate laws
 
over a period of more than 25 years. However, from the
 
standpoint of prospective transfer to private ownership, the
 
situation is far less complex.
 

This is quite simply because, of those enterprises which are the
 
focus of this study, the vast majority have been formed under the
 
Company Act. As may be seen in Appendix A, of the 25 SOEs
 
administered by the Ministry of Industries, all but two (Butwal

Spinning and NIDC) are Company Act entities. Five of the six
 
SOEs whi.h are assigned to the Ministry of Forestry and Soil were
 
establihed under the Company Act as were three of the four under
 
the Ministry of Supplies and Ministry of Commerce.
 

Thus, in all but a handful of instances, the enabling legislation

which governs the productive public enterprises is that which
 
would be controlling if they were in the private sector. As
 
public enterprises at present, they obviously operate differently

in terms of government directives, appointments and adherance to
 
PSC regulations but, they function within the same legal

framework that they would as private enterprises.
 

That is the good news. The bad news, as will be described
 
immediately hereafter, is that the Company Act is by no means the
 
only piece of legislation which governs the conduct of private
 
sector companies in Nepal.
 

B. Regulation of Private Enterprises
 

There are perhaps 100 enactments which regulate or may affect
 
some aspect of private company operations in Nepal. These range

from the Constitution itself through the Company Act to specific

laws covering import/export controls, foreign exchange, duties

and taxation, patent and trademark protection, repatriation of
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capital, employment of foreign nationals, etc.
 

The problem, however, is not so much the number of laws as it is
 
in their overlap. It is not safe to assume, for example, that if
 
the Company Act does not proscribe, or is silent regarding a
 
specific activity, that it is legally permiissible. There may be
 
one or more other acts, not by their titles seemingly relevant,
 
which mayi;bear on the permissibility of that activity.
 

The problem is compounded by three related factors. First, there
 
7- . are no official translations for -a majority bf -these"acts+....In 

the absence of such, reference needs be made to the original 
test. Unofficial translations, particularly from non-HMG 
sources, can not be relied on. Second, the practice of law is
 
not yet an established profession, at least in Western terms.
 
There are approximately 1800 lawyers registered in the country of
 
whom perhaps 200 are active - all as general practitioners.

There are in Nepal no counterparts to the corporate lawyer who
 
can be expected to have a working knowledge of all legislation

bearing on the establishment and operations of a private company.
 

Finally, not all laws on the books are fully or uniformly

enforced. Establishing a company's potential liability under
 
such circumstances goes beyond what may reasonably be required of
 
any lawyer, regardless of specialization.
 

Appendix C identifies, describes and analyzes in brief 40 acts
 
which have been chosen as most important to a company's ­
including a divested SOE's - operation in Nepal. Included are
 
enabling legislation for commercial banks, NIDC, SEC etc. which
 
are relevant to a company's abilities to finance operations and
 
raise capital.
 

The cut-off point for Appendix C was necessarily arbitrary.

Appendix D lists a further 50 acts that were also subject to
 
detailed review. For a given company there may be one or more
 
laws in that listing which are at least as germane as any

detailed in Appendix C.
 

Illustrative of the types of potential pitfalls to which private

sector investors/owners/managers need be alert are the following.
 

- The Constitution itself provides that the PSC will 
exercise supervisory powers (the unofficial translation 
of civil service regulations exceeds 300 pages) over 
employees of any organization controlled by any public
 
enterprise. This presumably applies to some of the
 
companies whose shares have been underwritten and are
 
currently traded on the SEC.
 

- HMG may control the production and distribution of any
commodity deemed essential. However, implementation
has been delegated to Zonal Commissioners and Chief 
District Officers whose ability to determine true 
supply/demand conditions is limited at best.
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The Exoreign
Fxhange Control Act permits Nepalese with 
Central Hank approval t:o hold overseas bank accounts ­
which are prohibite! under" the Ban on Investment in 
Foreign Countries Act.
 

Central Bank approval is required to establish, inter 
alia, finance compani-s - which has not been forthcom­
ing although ,nablinq legislation has been on the books 
for ovoer two years. 

Under ,,rms af the Income Tax Act (Section 19A), the
 
Managing Dir'ector or Poartl of Directors are personally 
respon:;ihi,-, for iny taxe:3 due following closure or 
dissoltit ion of -I co ;PnnV. 

Emplo,,,a,,,int ,f for-i g; nationb s is generally not 
permi-Jr:d ;nl, tho linistry of Labor determines that 
qualif ,i [-], '; ,r, not available. 

The D,,pi Ltmont- of Tacxation is bound by - but may not 
observe --
 ::emptions granted under industrial incentive 
legislation, nor court rulings upholding such exempt­
ions.
 

Ineffect iye admi:;istiration of the Land Revenue Act 
results in (i.:tended l-gal disputes regarding property 
tit 1,
 

The 1973 Ponus Act requires any for-profit orga­
nization with 10 or more employees and Rs. 2 lakhs 
capital to distibut,- 10% of its o-inual profits as 
employee bonuses if it is in the private sector and 8% 
if in the public sector. 
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CHAPTER VI; FINANCIAL CONSTRAINTS
 

A. Securities Exchange Centre Ltd.
 

' There have been at least two recent in-depth reports on SEC 
operations and responsibilities. Every effort will be made not
 
to duplicate unnecessarily their findings and recommendations.
 
In the context of this study, the SEC's importance rests on
 
Chapter 2 (paragraph 3) of the Securities Exchange Act, 1983,
 
which prohibits any individual or organization, other than the
 
SEC-and its authorized brokers, from dealing in any securities .- .
 
of any description.
 

Thus, the SEC is the sole sourc cf, and medium for, primary and
 
secondary capital market transactions in Nepal. Appendix E lists
 
the 18 new issues that have been offered through the SEC. Of
 
these, six were debentures; all but one (an Agriculture Develop­
ment Bank floatation in fiscal 1984) were fully subscribed. Of
 
the share issues (leaving aside the 1978 Balaju Yantra Shala
 
offering as being too small to be indicative), investor response
 
is summarized below:
 

Public Percentage Other Percentage
 
Enterprises Subscribed Enterprises Subscribed
 

Nepal Metal 2.7% Nepal Battery 175.4%
 

Nepal Trading 4.3 Nabil Bank 263.0
 

Himal Cement 17.5 Nepal Indo Suez Bank 374.8
 

NIDC 23.0 Nepal Grindlays Bank 540.5
 

Hetauda Leather 40.4
 

NIC 40.6
 

Nepal Lube Oil 300.5
 

In this context, it might be further noted that all three joint
 
venture bank offerings limited the number of shares that could be 

purchased by any one subscriber (and had further restrictions as
 
to voting rights). Only two - Nepal Lube Oil and NIC - of the
 
public enterprise issues contained such limitations.
 

While generalizations based on a total of 18 issues over a 10
 
year period may be statistically questionable, it seems fair to
 

- conclude that Nepali investors are more comfortable with fixed 
income securities and with rare exception are least attracted by 
share offerings of public enterprises. 

As well as being the sole source of new offerings, the SEC is
 
also the only market maker. The situation here is a bit unusual
 
in that while the Securities Exchange Act of 1983 mandates that
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all existing public limited companies list their shares with the
 
SEC, the securities'Listing'Regulation of 1984 requires that 
a
 
company hdve at least 100 shareholders and, further, that at
 
least. 15% of the issued shares De owned by holders of 100 or less
 
shares. Of the 12 issues that traded during fiscal 1987, only

four met or came close to the 15% requirement. The SEC, thus,

finds itself in the anomalous position of making a market in the
 
shares of companies which by its own regulations are not
 
qualified to trade.
 

'greater concern-in the context of this 3tudy is the extreme­
!,hinness of the market. Appendix F shows total trading activity

for fiscal 1987 and for the first quarter of fiscal 1988. In the
 
1987 fiscal year, there were a total of 13,408 shares traded with
 
a value of just over Rs. 8.1 million ($ 371,000). However,
 
excluding Bishal Bazar (which is a special situation) and

Bottlers Nepal (which nay be), 
the value of the full year's

trading was less than the equivalent of $ 86,000 - perhaps one
 
thousandth of a fair day's volume on the NYSE.
 

B. Banking System
 

Of the five commercial banks, Nepal Bank has been in existence 
for 50 years, Rastriya Banijya or -.wer 20 while the three joint
ventures are of very recent origin. None have in-house
 
investment/merchant banking expertise should HMG decide to seek
 
advice in such areas. The joint venture banks can, of course,

(as ,:an the resident representative of Citibank) call on parent

companies and affiliates. 
But that gives HMG no more assirance

than a direct approach to any recognized investment firm in
 
London, New York or Paris. 
 Nepal Bank, by far the largest and
 
most profitable, can by its charter underwrite the securities of
 
public limited companies but has not chosen to do so. Its
 
principal portfolio holding is shares of its 
own (also profit­
able) subsidiary, National Insurance & Transport Co. Ltd.
 

The Agriculture Development Bank's experience is almost totally

that of a lender. NIDC has made a number of equity investments
 
but has never really acted in the capacity of a promoter, deal­
w.aker nor does it have the 
sort of general background necessary

to issues of pricing and distriblition.
 

While technically not part of the banking system, the Provident
 
Fund Corporation is of significance in that it currently holds
 
the equivalent of over $ 130 million from 280,000 depositors

(primarily civil servants, teachers, police and military). Of
 
the total, about $ 50 million is in fixed commercial I ,Y
 
deposits, $ 40 million is 
on loan to members, $ 35 mil. 
 i is in
development bonds and the residual is invested in fixed asets,

primarily commercial real estate. The corporation can invest in
loans guaranteed by the government or government institutions­
(e.g. NIDC) but not in corporate shares or debentures, and
 
appears to have no inclination to revise its charter to do so.
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While-much smaller, the NIC's financial situation is very
similar. 
 Policy premiums and reserves are invested primarily in
tax-free development bonds and in commercial bank deposits. 
 NIC
is not prohibited from making share investments but has only
rarely (e.g. Nepal Lube Oil Corporation) done so to date. 
NIC
does not appear to be under any particular pressure either to
maximize profits or build reserves.
 

C. Capital Market Development Fund
 

agreement among the Central Bank, NIDC and the SEC. 
The initial
 

The Capital Market Development Fund was established in 1984 by
capital was approximately $ 350,000 equivalent, subscribed 91%,
6% and 3% respectively by the three institutions. Underwriting
commissions and interest income have brought the Fund's current
resources to some $ 500,000 equivalent. 
The Fund is not bound by
a formal charter or articles of association. Participation by
commercial banks or other institutions such as NIC is possible
il] 
is said would be welcomed.
 
The Fund's objectives are to develop the capital market and
provide underwriting support. 
 To date portions of three new
issues have been underwritten and commitments made for a fourth.
 

Broadening the Fund's resource base would certainly benefit the
new issues market. 
But, if the Fund were to be involved in
offerings of shares in public enterprises, other potential
institutional participants could have problems with prospective
conflicts of interest.
 
For example, one of the issues underwritten in p':£was NIDC. by the Fund
Not only is NIDC a participant in the Fund, but it.
also owns 38% of the SEC's capital (while the Central Bank holds
36% and HMG the balance). 
 NIDC owns shares in a number of other
HMG enterprises, several of which NIDC would like to be able to
sell. 
 The SEC makes a secondary market in some of the issues NIDC
holds as well 
 '
as for the shares of NIDC itself. The extent of
these interrelationships could leave other financial institutions
hesitant in becoming too deeply involved in the Fund as now
constituted.
 
D. Utility of Non-Traditional Mechanisms
 

There are a wide array of financial instruments, long established
in other capital markets, which are not presently in use in
Nepal. 
 Among those that have been suggested as having possible
application are equity-linked debentures and preference shares.
owever, in the context of this study, where the-focus is
privatization of public enterprises, consideration of these types
of financial instruments raises two serious problems.

"irst is the general issue that for much of Nepdl's present day
r)oqulaca, investing in any form of security is not a "tra­ittional" activity. 
For generations, surplus income
m'any other countries - - as inhas gone into consumption, important
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In
 
ceremonies and/or tangible assets such as land 

and gold. 


Nepal, moreover, there is a tendency to hold money simply in the
 

form of currency (some studies have suggested as much as two
 
In terms of national economic
thirds oftotal money supply). 


development, it is certainly important that savings be redirected
 
But, if such efforts are'to be
 to more productive channels. 


successful, such channels will have to be perceived as offering
 
- the attributes of,
safety, accessibility, liquidity and yield 


initially, postal savings and commercial 
bank deposits followed
 

-rin time by government-bonds. Theseare not -generally-considered 

common shares, or of senior,to be the characteristics of 


securities with equity features (generally in return 
for lower
 

yields).
 

The second and totally unrelated problem is that securities 
such
 

as convertible debentures and preference shares can 
not by
 

definition facilitate the transfer of ownership 
necessary for
 

The initial purchaser is buying a fixed income
privatization. 
 are
 
(or in the case of preferred stock, dividends if 

unearned 

some future point in time
 

typically cumulative) security which at 


may be financially rewarding to convert into the underlying
 equity.
 

There is one financial mechanism that does not now exist in Nepal
 

that also could facilitate the process of privatization. 
It is
 

the unit trust (mutual fund). In discussing the need for mobi­

lization of Nepal's financial resources, the IFC has said of the
 

unit trust concept:
 

properly organized and managed, it could contribute
"If 

significantly to the mobilization of resources and channel
 

small savings for the development of the economy in general
 

and of the corporate sector in particular. The need for such
 

an institution in Nepal is justified on several grounds. It
 
through tailor-made
is a versatile institution and can 


schemes, suit different investment preferences, mobilize
 

sizeable resources as it becomes established and potential
 
It-can appeal to both the


investors become familiar with it. 

If successful, it
conservative and risk-taking investors. 


can be a perennial and non-inflationary source of finance
 

for development and can establish linkages with other
 

financial institutions and join them in worthwhile
 
an institution which
development projects. In fact, it is 


for any viable
 can, without inhibition, provide resources 

economic activity provided such activity guarantees a
 

It can offer effective
reasonable return on its funds. 

'competition to existing institutions in mobilizing savings
 

through its efficient service, low cost operation, offer of
 

risk-free instruments and attractive rates of return to
 

investors and thus, by its example, could help improve the
 
It essentially
overall efficiency of the financial system.
acts as a small saver's institution by mobilizing his
 

savings, making a prudent selection of investments, and
 

while assuring the safety of his investment, provides a
 

steady return, a small appreciation and a possible
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repurchase facility. It can, thus, Jitsulate the investor

against a variety of credit and liquidity risks. As prices
 
for purchase and sale of units will be fixed at regular,

periodic intervals, investors will be reassured when they
 
buy or sell units. Trading can also take place on the SEC
 
within the spread of buying and selling prices for units.
 
Such an institution, therefore, can be a useful mechanism
 
for broadening the capital market, an institution would be
 
eminently suitable in an environment, such as in Nepal,
 
where promoters,-are reluctant to offer their share capital-..
 
to the public and the investing public is chary of investing
 
in financial instruments.
 

The successful functioning of this institution will, of
 
course, depend on how quickly it gets established, the
 
avenues for investments available to it, patronage of HMG,
 
suitable tax concessions and the quality and enterprise of
 
its management. It may not be necessary for such an
 
institution to invest only in industrial securities, which,
 
in any case, may not be available in the quantities needed
 
to satisfy its investment needs, even though these would
 
have priority in its portfolio. The Trust could, therefore,
 
be empowered to invest in any type of security provided the
 
investment is sound, has a reasonable assurance of return of
 
principal, and provides a sufficient return to meet its
 
expenses and service the required yield to unit holders."
 

In, again, the privatization context, the Unit Trust has further
 
merit. It would be a buyer of securities rather than simply a
 
financial intermediary such as the SEC or Capital Market Develop­
ment Fund. If share participation in privatized SOEs was under
 
consideration, the Trust would have a fiduciary responsibility to
 
its own holders not only in the selection of issues but also as
 
to the price paid. On the one side, management would have to
 
have the investment skills to determine whether 6 given security 
belonged in its portfolio. On the other, for that very reason 
the Trust's willingness - or lack thereof - to participate in any 
offering could provide market leadership. The Trust's leverage ­
to the benefit of the investing public at large - could prove 
pivotal: in requiring remedial action: before an issue was 
brought to market; in assuring full disclosure; in setting the 
timing, size and price; in subsequently monitoring the company's 
performance; and, in expanding the size and utility of the 
secondary market. 

Last but not least, technical support from international organi­
zations such as the World Bank and IFC to a new institution such
 
as the Trust might be more available and more effective than
 
piecemeal alternatives.
 

, 
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CHAPTER VII: POSSIBLE HMG CONSTRAINTS
 

A. Policy Posture
 

Given HMG's stated endorsement of privatization, it did not seem
 
appropriate in official meetings to seek out- nor was there any

intimation of - resistance to a policy of transfering public

enterprises to private ownership. However, from informal
 
discussions and from experience in other countries, there seem
 

- -to be-four areas which can be grouped under the general headings­
of possible policy concerns.
 

1. Sovereignty
 

1In the broadest sense, turning state enterprises over to the
 
private sector can be seen as disposing of a nation's
 
patrimony, of selling what belongs to all people to a
 
certain few. In Nepal, moreover, many of the larger

industrial enterprises were essentially gifts or grants to
 
HMG from other sovereign nations.
 

2. Philosophical
 

There are in many developing countries strongly held beliefs
 
as to the need for state ownership of the means of
 
production and/or for central planning as the preferred

approach to e-conomic development. Such views do not seem to
 
be widely articulated in Nepal but, again, many HMG
 
enterprises have been provided by the PRC or USSR where
 
private enterprise has only recently been gaining some
 
degree of respectability.
 

3. Bureaucratic
 

In Nepal, as in many countries, public enterprises are
 
grouped under specific line ministries, to whom they are
 
responsible and from whom they receive direction, sometimes
 
budgetary support and - all too often - surplus office
 
holders. For senior officials in such ministries,
 
privatization can threaten loss of prestige, power and
 
patronage. Senior SOE managers also enjoy considerable
 
prestige and, understandably, can feel threatened by the
 
uncertainties inherent in privatization. One of the most
 
able public enterprise CEOs was particularly disparaging of
 
job opportunities offered by the private sector.
 

4. Labor Concerns
 

This is probably the most endemic problem faced by
 
governments contemplating divestitures. State enterprises

tend, almost universally, to be overstaffed. A long-dormant,

SOE with little or no lillihood of reestablishing operation
 
may nonetheless retain iVs work force. The situation
 
becomes even more intractable in countries with strong trade
 
unions or where labor unrest can threaten political
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stability. Even absent: such conditions, surplus labor can 
present a seric is obstacle to privatization. Labor laws in 
some countries can make termination of redundant workers 
prohibitively expensive if the full cost is to be borne by
the new owners/managers. For government to absorb such 
costs, Ln t.: form of a r'_duccl selling price may be attacked 
as Ai .i,'- ..:a" to vested ijlt '.: . 

B. Conc,,n t:r t ion of Walth 

No govern-:it .Icomes the prospect of transferingj ownership of 
public enrrn1:s to private interests already deemed to control 
an inordinate ,-hare of the nation's wealth. Yet, it is exactly
those st raLi pri va:- that have the access LO!I th,, tc.ector 
capi1tal, the us ,itrs t'and ing of risk ventures anm tho ab i ty to
 
at tract 1i1if I Management. "hey are most likely to mare a
 
prlvatI:<,- 2e0 a financial and economic success.
 

in Neopi , sich concerns appai Lu hcdve been refiected in the
 
Oxceedinl caUtious approach to past offerings of public
 
e.t,,rprise equity. There have been no direct placements (though
 
.-.al- of Pal :1iu TxtiIe by advertised tender is supposedly under
 
serious von iderat ion) , and sales through the SEC have been

charact,., i zr.d by: 

(1) 	 the offering of a relatively minor percentage of 
th2 .. terprises' equity; and, 

(2) 	 recently placed stringent limitations on the 
numlh.- cf shares available to any single 

If, in th,, fut:r,., '1M does privatize 51% or more of a given SOE, 
11 abov,- wIll n- >orvier serve as a constraint. If further, the 

secondary m,irke. .,'loms as its supporters hope, the limits 
placed o(-n i it i l'-hhr, purchases will prove only a temporary 
r..straint . ub:;,-qu,'nt accumulations (even with shares in 
reister..! r:Ith,'r t!han bearer form) would be administratively 
v..ry ditt i,-ult to rnonitor or control. It is certainly beyond the 
canacit'' ()f the SEC with its multiple responsibilities and 

imite. r.,,u,.'e,,. It is also far too early to consider imposing 
statutory eporting requirements on the Nepali equivalent of 

IIioder" t radi:I. %n interim measure might be to announce that 
Jenlpra: Tiornon r'ing responsibility had been assigned to, say, 

he Cornri~ion norination Division in the Ministry of Finance,, 

'The c,1 -,.'if i-''n of wealth issue is a legitimate concern, but it 
i't on'.' it' i. : there are risks in taking control of a 
ri'.',ati.:. h; families in Nepal with established financial 

rsur,'-. III h,;t accept such risks; to the extent they do 
:n%-- !., 'ht portion of their capital stays in the country; and, 
tc th. :tnt , are financially successful, both the economy 
and ,--he:: 1. : harehoilers aill benefit. 
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C. Implementation
 

After a divestiture policy has been promulgated there come the
 
questions of (1) which enterprise/s to sell, (2) at what price
 
and (3) how.
 

1. Which Enterprises? 

To dat,! in Nopal - as in many other countries - initial 
efforts have been to dispose c f public enterprises which
 
the government itself did not very much want. Not
 
surprisingly, potential investors tended to share HMG's
 
point of view. A somewhat different element in the problem 
may be seen in HMG's decision to make an offering of NIDC 
shares. NIDC is a development agency. Ry definition its 
foremost responsibility is not profit maximization; its 
loan and equity portfolio should include troubled companies.

NIDC is not the sort 
of vehicle in which small investors 
should be ,.ncou raqe' to participate. Nor, as was the case 
witsi the Nepal Metal Company offering, should investors be 
invited to participate in the shares of a company fa- in 
advance of commercial operations - let alone demonstrated 
viahi lit'.'. 

There are u st:ablishk.d publ.c enterprises with proven 
operating and financial records. If privatization is to be
 
meaningful, HM"2 must be prepared to give up control of such 
companies. 

2. What Price? 

The decision to put the shares of a successful company on 
the market is simply the first step. Equally important ­
but even more difficult - is determining a price that is 
fair to both seller and buyers. It is disturbing, though
understand,tble, that the issue of price - and how it is 
arrived at - seems not to have been a subject of much 
informe-]1lihration in past offerings. 

Part of th, pricing dilemma may, again, reflect concern 
regardi ; -- lations with a donor country. SOEs of this 
nature ,rquently in retrospect appear to have been over 
capitali-,,I (often with over capacity). The prospective
write1 ,.,: and liabilities (together with attendant- 'sset; 

depreciati,- i and financial charges) to reach a position of 
operating viability (and, therefore, saleability) could 
unrsrtan,~i:'ly live a recipient country some hesitancy.
quch , :t',, factors aside, it is imperative to have a 
source/::%echatni:m to hel balance the legitimate goals of the 
seller, th'e buyer and any financial intermediaries that may 
be invovvI. At present, there are in Nepal - as described 
ear :er no re .sident organizations to which HIMG can turn 
.or ;mvieassistance. The SEC is not so equipped. The!ci 
now 4oir.t:'ntnre commercial banks may in time develop 
Mr-.rzhant' i:-Aostment banking capacities, but have not to date 
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done so. There are certainly individuals in the business 
community with many of the requisite skills (as well as the
 
necessary knowledge of Nepal), but whet her one or more would 
be acceptable to HMG as unbiased advisors is, of course, 
unkrnown. 

In the United States, underwriters of a company's first 
shar,, oEtrinq would generally be more than satisfied to see 
the ;'c'. ir" markeo take the issue to a110-15% premium 
ove . ,!,,-ctp ' us price. The now owners nave the 
opportunity of taking a reasonable rewarA for the risk of 
participat-incg in an unseasoned issue while the selling
shareholders have not been unduly pena .ned. in Nepa , 
recptii.''t" to a new issue will almost ceortiny he based 
mor" on cha racte,:ristics such as li qtuidity and 'ield than on 
th. prosp.f for a quick windfall profit. 

One qtlu ian:;si sllinq governments frequertly face is whether 
to r.fnovai'.. the candidate enterp ise in ordur to enhance its 
aretb Iprice. In the author's experience, a

rOe],vant Ani; yli'can he taken from the real estate market 
whor m-1: 2 urs devoted to essentially cosmetic 
improvemorl, may be well spent but investments in major 
str'uctu:ra change-s are seldom recouped. 

3. 4ow? 

Implic it i the upricing process is a decision whether an 
enterpris, is to be sold as a "going concern" or for its 
"break-u:" value. "or the latter approach to be successful,
thor, needs to have been a findinq, first, that net assets 
exceed liabilities (if not, a government's only realistic 
opt:on is liqui dation) and, seconn,, that prospective buyers
bel jve real iviblo net asset values ey'c, Yd the government's 
a:;k i ng price. 

Sale as a reinq concrmn - with its anticipat., futur- earnings
and div;,sd: - is intonded to, and should, '1o erte more revenue 
f:r a soll in, ,;nvernmont than a ,9traight sale of assets (but:
,ar'terpr :;..,i in the l.itter category ma'y have repretsented greater
 

rarn: noi t h,, :,,ntral budget).
 

Th ia i ' : ,1 l ' th, 'nulu.ral opportuni ty of planning and 
*:inaqins ii, ' t shar. issn, in the histor'y of a certain 
country. The lentity of the country is irrelevant; its 
oconomi , qn- i anc phys ica l characteristics a re- net:. Infras­
t:ructur,. = wi-11 a,'vanco,, as was the. finan.cial system. Perhaps
Q5A, of ':.. pos! ice w, re within ar hour or I.Ps ]istance of a 
cmnerCL. a,nk office. Per capital income -as relatively high
An wra propenn ities to save. Literacy (in one or both of the 
':r p;:2 lanoud,es) was2 nearly universal. ",cadomic/professiona] 
'.ii-n- : iu .u,-ww : no 'mmon - as, therefor-, was e:.:posure :o 
.. it1 . t-:fina ,ial marko-n. ft prove- relatively simple to 
!do n pr-inin:n 'v offoring notic-,s in the ncr l :ewspapers and,r..f. t. 'l.. .Iy comm rcia1 hank branch,. as sell ng agents 
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(for distribution of prospectuses, receipt: of applications and 
collection of finds follcwing Oinal share allocations). 

These conditions are not duplicated in Nepal. A very sub3antial 
percentago Ar the population can not, will not or should not 
participate in an SM!E share off.,ring. Once the decision has been 
made to bring ,a specific public enterprise to market, the 
commercial banks should bo appraachoe a a tas t h, ir willingness to 
act as aqnt s or ndrwriters or hoth . "'otentia] institutional 
investors t h, WnkS, the NTC', A nw "nit Trust - should be 
involved. rU n...:v toriptin(q to rocomai.nd "-hat: ()Es themselves 
he encouaJ.d M pa, icirato : portfolio inv'st:or:;. 

Finally, HMV C sh l, be proparl to cmnv;ider q:1. of going 
concerns (:; with ae.ot sales) on the basis of direct negotia­
tions, even adv.,rti w tenders, wi thout sharo o:ferings. Even 
placement with a finncial institt ion plannmng .;ubsequent resale 
might be ,4psihility. These avenues may only he realistic in 
the case W! simaller ).s but, the options should not he 
forclose,. 
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CHAPTER VIII: CONCLUSION AND RECO.MMENDATIONS 

A. Role of Public Enterprises 

As described in rho Introduction, the focus of this study has 
been on public unter ris-:; in trne prorductive :ectors as opposed
to those rnli'jed in tradinq or servlce-orienteI activities (where
IN; ha; tikq r t load in supply and distributin on essential 
COiP';lC)' t ,, ".qrji,"']t-i inpIts). 

In thit rv it,tat. own,.rship is of r,,ai-i',l roc: ent orighninl Nel, ]. As; of t'he! mid 1950)'s tihn qov,-rhmo.nt- hadt nati,.nalizer­

oni'' ie entrp ise, the Nepa R ink. Fuirt her , thI;; momentum for
 
creition of public enterpris es is elatively hri,,f, peaking in
 
t, Ito 11 5!0's, de,:clining durinq tihe 197('., and virtualiv non­
,:i.tIt by tne 1980's. Fta y Nea, i unt
l u il in that so fw
i its pr';auc, r SEs result from economic nationalization or 

,sh.r tLik,,ovrs of private sector coic<arris. "he only company
ilin; int o that category, Paqhiipati Jlute Ml is, wal eo:;sentially 

,A .lvii operation. 

'Ioward:; in- close of the 1970's, the government be(ian makling a 
distinc:t: on between " ir.st gene ration" and "second gieneration''

public ontorpris;s. The former consisted of the older companies

created during the initial four 
 Plan periods (1956-74). These
 
compantes hol. or share' i.n virtual Imonopolio.s in productrve

sectors such2 i coment, textile;, sugar, leather products,

C iqaretto:s, p:harmaceuticals, and petroleoum products. They 
 had
 
for the mos;t part been Lhe creations of bilateral aid and in
 
almost every instance became whollv owned 
 by I1MG. 

Tho lit.ptr group is made up of .nterprisen approved dluring tho
 
fifit and sixth 
Plans (1975-84). The "second generation" designa­
tion refers not only to their 1ater gestation but also to the
 
fact that i{i( (A.ni/or NOE) ownorship is gene:ral ly less than
 

eta.,. As of the timn-, of this ntndy, not a single company in 
thi ;i 'jrou p wan qdartrtoo(1 to he iL commercial production. While
nd etaipod inv'-stigation has.boon attempted, nor would have been 
appropriate under the scope of work, it seems a reasonable guess 
'-', t thes -onterprises wil I ,rpresent an aggregate net drain on 
the central budget into the 11PC's. It may, tlhrefore, be 
t-.mnti ng fMr toeMCtry to divest its position in some of the 
scnd gon, ration companies (in fact, in unsuccensful effort w=7
mad" to soLI sharos in Nepal Metal as long aqo a:; 1979/80).
There is certainly no intrinsic financiol or economic reason for 
HK riot in seek livestiture; the major concern is thit at 

east...... .L.ar term, ING consi .r ivenur, other tian the 
< ir'' off-r i;nqs which are better suited to th, -':stAhlished "firs!-

N -, ic companies.rn" 

,Finaly there ia' imergisq what might be considered an unofficial" tirl q,:' a tior" of public enterpri.ses. It is this group that 
m ' mos-t suitah, h- cla'nsif i ed under that part of the scope V5 

'": whi.:h no!!1 !r "identification, as many prove possible, of 
t. ' ,: - - t h I eo'.ernm: nt i cs nt .mpla in_ t. khr r business 
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,"pirisons or :.v.rof.ict i on:: i th, ,:ternhi . sources from
 
ahich it may',' .okinq K mnc:':n/tjocihnoloqy therefor.'
 

['-Wpansions/ iv,;ificatiori, ar bing contecV1,zlatod but, except as 
noted belo'w, th-,' do n t ippar to he in ros;ono, to any general
 
or *q. ocific lN(; 
 pol icy ini. Liativ . Wh.;t se ::;tM be happening is 
that tho :mr, .ce:;;fu! :( ' ire i'ritifyinn i nvestment opportu­
niti ; in fiold othe.''r thin th- ;n or,r owi ,! using surplus 
w.a i,-, I 	 ,. i,nimi t,. ,-t ,:p it M s,ha's long beon an

appro,,h f.'c r.ir , ,Trtinaob' the Sal t ''orP or it inn (while not an 
WE, q.. has s iwificcint financil. inm .:nomic interests). Now, 
;or,, ' : ion areirut 	 ,,rt 50MFo moving i n t:h" s;mo direction and 

''::c ' i fi, roiqn tchnical .::;:;in;tncr, in the new 

u'ilO(n: hi,:; ::, that the m-n:nilrs of th:;o companies are
 
in in. way 'r 'nq to subvert HMG privatization pl icies nor that
 

',rIonil iii :A 
any particular objective. "y impression is of 
v,:v capa,- idivicluals who enjoy being .'07 CEfn., hut who also 
1 thi-, callenge of being involved with somet hing new. Among
"5a P'(apasil "tiw.h oh have been montionod earl ier ond which are 
* *2I,,..- Of these SOE diversification a i vi ries have been 
7 tcwa .::ntn,, Nepal Lube Oil and NHopa I M. Cther, are in 
*oriaht.C)n "r un"ndr considleration. 

As to new activities with foreign involvement: an formally
ndors..d b' !MGI, there is a p.ossible new integrated textile mill 

whic, ha s ,, the 2u1) oct of a recently completed Japanese
f, asibil it, stua, a-nd, "nder currrent avauntion, 1ossible 
ouity and :1stnan'omnt ilputs, into one of the. 1b.oopment finance 
companies Ithe PRC continues to ass i.st in the const:ruction of
 
'utw,,! Spinning aind bumbini Suqar while, of course, 
 the AD has 
Are,,d t:o finance Nepal Paper). 

Ppfore leavinca the subjct of putI ic enterprisen , the author 
would like to r,.,rn to the fiv, specific 50E.n described briefly 
in Chapter IV. 

- BYS appars to be well manaced and "'chnical ly 
competent but has never been profitable because of 
its service an! traiincn orientati.:-n, self-induced 
competition (with lower overl-eads) And atck of 
proprtetory product lines. It can stay as it is, or 
.:ith the market orientation and incntives of a privat
for-profit company, "rva to rmlly capitalize on its 
experti. 

- Butwat SpLnning isr A',lativly rar instance in Nepal 
.ut tr'quent in ot:her countrie:; h re profitable Swor 
fi'ianc. not only their own capital midgets but those of 
unrelator enterprises. Although trial production runs 
are not expected until 19H9 at the erlieot, the SEC i:s 
currently preparinr a share offering nro;pectus which, 
on the ba;is of stmilar efforts in the ,pacst, will almot 
c-rti':' he unsuc-u . A mor .p-nd.-ive approach 



might: ne a lirect placement 4ith a technically quali­
fied private comp:any or group. 

Janakpur Cigarette, a "turn-key" grant from the USSIR 
had, untii recently, a total monopoly on domestic 
product ion. Tt' personifies the rro-itai]e public
enterprise which qvrnn.nts find 'i todifficult 
relI inu uplish. it thn same time, t:her, is every reason to 
b, ! iv, Vhat undor private mar:: aeernnt freed from, int r 
alia, "S(' r"", lations, rcduct:ivitv and profitability 
could i. : b.tantial y increae d. 

NOC is a very prW itabl compny inm:;rious need of an 
increied capi tal base. it ha:; four long-term institu­
tional shareholders Lhat could wl wanL to take up 
part of the now equity and , puhii'c response might be 
similar to the oversubscriptiqu of NOC's Nepal Lube Oil 
subsidiar'. The one requirel i grdilent would be that 
NOC be treed of admin istered pr icin, , hut even an 
arrangement t:hat permitted NOC to s.not product prices 
at, say, cost plus 5% would result in a highly viable 
company.
 

RBS is profitable, unregulated and operates with 
virtually no internal guidelines. Policy premiums are 
based on "tariffs set long ago in India"; tne company 
has no actuarial competence or standards. There is even 
question as to whether the general insurance operation 
with its private shareholders may be subject to 
potential liabilities from life insurance claimants. 
With a new private insurance company in formation, it 
might be opportune to discuss some form of amalgama­
tion.
 

R. Obstacles tea Privat i. ation 

To oversimr)l if' : hit for emphasis, "he obstacles to privatiza­
tion in Nepal are not: statutory, philosophical or political. 
They are essentially practical reflections of inherent caution, 
inexperienn and gnovernnenttogovernment relations. As 
Iiscussed in Chapter V, there are no laws, statutes, enactments 
on the ,-ik that .'ould r-quire amendment to permit privatization
,f the ma:n a' rity of productive SOEs in Nepal. There is need 
for a iosn'; r.viw of the rules governing conduct of private 
busineino; .,: , hut chat is another matter. Any of IPIG's public
ent:erpri ;.'; -italished under the Company Act can be privatized 
without *:I-q 7nnstraint. 

In tmrm of new lcqiclatjon which could clarify the private 
:,w"wr's rights and role in Nepal, [MG might consider the
f )1lwinil.
 

- Feparate laws for public enterprises, private companies 
and banking comoanios. At present HMO appears to 
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assume that ail I thr,:.e operate under the same norms and 
standards. 

Specifi.c l gislation ,;etting forth the powers, limits 
and remedies available in the event of any future 
nationa iza tion. At. preserit !MIg may take over any 
Vwntlii'r on any pretext. 

A "Privar: .:ation .1tatut(." ds,';cribi nq nc-ntives and 
conces .)ions which miight bt offerer] t potential 
invesqtor, Canalocjous; to locational ta: holidays offered 
b' on-,i and man v other countries). 

Leg is-,t:ion esft ohl ishinq 1IMG's obhiiqa ttions to employees 
made rednnraat )v.liquidation or privatization of 
public nt,-:ris-,. TnIn the past HM1.G has simply 
compo 1, -d e-t-her 3Es to absorb such workers (Ref: B. S. 
ark i Vs;. -sa! "oor torporation, Supreme Court 1105 of 

1 11 1 

Change,.< in po.icy are not necessa ril',' reflected in 
corres;nrir s cha sq ,s in law; changes in law are made 
whieh r',,feet no :i[npap-n t changes in policy. ? current 
s tatement of what coristitute.:n the plihlic sector domain 
and houn Lari.es mr:c.iht begin to build private sector 
con f id' lco. 

In terms of nhi 1 osehi -i :ind nol itica i constra int:s, IlMG does not 
face, at least r,,yitw tC) many othr countr io. attempting priva­
tization, issus!for:,.s :ucl as: 

accusa 

i nde .,I lonc' or co lon i a! per i od s
 

- iren!; f "turning back the cloct" to pre­

- ration, iizin q 'h. r(-turn of nationl j7r] sectors or 
indnistri,!., to nriviat: In t iat v,; 

Ii nq 1- ' 
corrpa n,;,-r,- to be r I crju, r ed byc the ir previous 

- the xc,,-,. cornr ,-:.:comiensa t ion questions when 

org, a ieIaten i ,d and urt intel I igents ia committed to 

stae ow.ershijp/ocntri- planning; 

- entrenched trad," unionism; or 

- sev,-z, -thni c division:; which make transfer to certain 
grosnsL oiPl iti cal ly un-,iilatable. 

In other words, ther, seem I reason 1f.G to he the1t. for on 
defensive, Thi lo.ophi.ca11v or politically, when it comes to priva­
t izat ion. The! i consideration are-r,-as inrr the productive 
sectors, whereii: thore is virt u1 1y world wide Icceptance that 
government funct inris least effectively. The enlrerpri.se:; under 
con. ierat. ion ,ii , for the most part, be older factories built 
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with bilateral financial and technical assistance. Increased
 
efficienci~,, whether in terms of capacity utilization,
 
productivity or economic self-sufficiency, are stated government
 
objectives; privatlzation is the only apparent means to such 
ends.
 

C. Facilitating Privatization
 

In a perfect world, the next step toward facilitating privatiza­
tion in Nepal would be for 11MG, perhaps Ls a part of the
 
forthcoming 7th 
Pldn mid-term review, to publish a consolidated
 
statement setting forth its objectives, strategy, program,

schedule, and implementing authority. Even accepting the
 
realities of an imperfect world, 11MG needs to reach beyond the
 
hesitant, piecemeal and uncoordinated approacnes that have been 
characteristic of efforts to date. It cannot be overemphasized

that the private sector - the prospective buyers - need assurance 
that HMG i, proceedAing on the basis of some reasonably coherent 
plan. 

Those are prerequisifes for successful broadscale privatization. 
To achieve them, !IMG needs access to respected investment/ 
merchant hanking know-how. Such expertise does not - in any
institutional sense - exist in Nepal, nor is it likely to develop 
over the near future. As touched on earlier, the necessary
experienc,- runs the gamut from company accounting and analysis 
("qoing concern" versus "break-up" evaluation) to pricing and 
sale (share offering, direct placement, merger, acquisition).
 

In Chapter Tri, reference was made to HMG's current preference 
for a publ,.c enterprise negative list, i.e. sectors and companies
that would remain in the government domain. While that is appa­
rently acceptahl, to the World Bank, it would nonetheless be a 
very con-s;tructive step if 11MG were to formally ini­announce an 

tial listing (it can bo as short as one name) of privatization

candidates. This should not however be done until and unless HMG 
if- irrevocably :onmmitted to sale of each enterprise so identified 
- the list can always he ir.:reased but to remove a name would be 
at severe cost to HMG's credibility. Doing so will not only
establish the "who", but in practice will also help determine the
"what pr ic," and "how" (discussed in the preceding chapter). 

To go off on a brief but necessary tangent, the scope of work 
calls for i preliminary investigation of the private sector's 
receptivity/capacity to absorb non-traditional financial instru­
ments and to pro,'ide preliminary conclusions. From the limited 
evidence available, there would definitely seem to be a potential
for corporate debentures from private companies with name recog­
niton (e.g., Bottlers Nepal). Such debentures probably can be
 
unecurr1, but in the early stages may have to be offered on 
torms (yie]J, maturity) that do not provide the issuing company
s,,nzificant savinqs over the costs of commercial bank borrowings.
 
ThVr author also feels that the inclusion of conversion pri­
v,,1g.es or other -quity-linking features would at this stage
materially reduc, the price at which public limited companies 
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could successfulI ,e1_ debenture issues. 

As noted earlier, whether or not there is a market for such
 
issues is essentially irrelevant in the context of privatization.
 
The unit trust, as discussed in Chapter VI, is relevant. 
Further, if the conce rtrations of wealth issue is a matter of
serious conc(!rn within HMG,, the unit trust aglkin has attraction 

in that its ho]ders hakle no direct access to the operating 
companies in which the trust invests. 

If the unit trust concept proves to have appeal there are at 
least two immediate questions that should be raised with HMG. 
One is providinq ta. exemption on trust dividends, at least for 
some period of -<,ars. The second is whether the trust could 
qualify among thiosi, financial institutions per:.mitted to buy and 
hol] nationai 1;;i ; bonds. TBoth questions relate to the 
trast's preuum, ! neod to be able to offer financial returns that 
are reasonab]y ,omp,.titive with alternative investment vehicles. 

In terms of immr,,ia t, priorities, the two appermost are for W1MG: 

- to define conclusively a "short list" of SOE's to be 
sold. enterprises so included should have name 
recognition, r#,cords of successful operations, estab­
lishoi por; tion.; in growing sectors of the economy 
and lend themselves to divestiture through share market 
of ferings:; and, 

- to e:;tahli:hi one or more qualified sources of technical 
assistance in determining the sequence, timing, 
pricino, market mechanisms, etc., to effect such 
transff-rs. 

Of virtuallV C.rnal priority is an official announcement that 
henceforth HM, :i 11 relinquish ownership, board and management 
control of any ,terprise formally designated for privatization 
and where spec ifc circumstances dictate also abolish indirect 
controls such i!. administered pricing. 

1,ext, assumincn t imely provision of technical assistance, would be 
to settle on the- order in which, say, the first three or four 
SOE's art, to b' ,, d, the amounts to hor offer,,:] and (perhaps in 
consult,.t ion w-! the local banking community) the timing. 

During the same iod, !TMG should seel: r-or]dc Bank/IFC assistance 
in formin i'j trust and in deciding what- financial incentives
might he IsP a' iiable to it and/or its holders. A decision 

soulrd be taken -i. to whetlher to relieve the i'7C of responsibility 
or monitori ng the secondary share market and, if so, whether the 

C7orporation Coorlination Division is best suited to take on that 
function. Attention should also be given to rationalizing the 
over] apping a n -onflicatory enactments affecting the environment 

S,,hch the privatr sector operates. 
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Thereafter, with the requisite technical assistance in place a.J 
six months a reasonable expectation, a selected 11MG public
enterprise couldibe nearing readiness for market. But, first 
steps first: ING needs to be unconditionally committed to, and 
have the skills av-ilable for, the entire pri'atization process. 
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Appendix B
 

INDUSTRIES WIT! 50% OR LESS GOVERNM 'IT OWNERSHIP*
 

Name of Industry 

1. Diratnagar Jute Mills Ltd. 
2. Bishal Bazar Co. Ltd. 
3. Ilutwxl Power Company 
4. hankuta Cold Storage (P) Ltd. 

5. Housing Kjnaqrl nt Company 
6. Ifetauda DItatler F.ictory 
7. letauda Flour Mill 
8. Kithmandu liread Factory 
9. 24Dranq ;u ;ar Milli; 
10, Ne ta I Arab iiink 1,td. 

11. Ne pal Ciirett! F:ctory 
12. Nepal ctzo ;uei,ink Pt d. 
S.1. Nej-,l insuranc, Imi Transport Co. 

14. Mop,1 Grirdlays B;ank Ltd. 

15. NeI) 1 Metal company 
I6. Nt,, I I rind . Maqnesitie Co. 

17. 1ukhata Hrteol Wa'actory 

18. SaLt Tradmnj limitn! 
19. ; I) O'2t,' el 
20. S ;t:;,.r ip;ir (tuder j:ri;ide rat ion) 

21 le "IctoryT.,;ud f1.L t 


(B r,tnajar)

22. Yk atid Yeti Hotel 

NEA Nepal Electricity Authority 
NIDC - Nepal Indu;trial lve:loprnwnt 
N1L National Tradinq l.imited 
SOE L;tat(- wrw,,d !-erprisve; 

STC S;alt Tridm;i (%ri4ration 
M Uniteincol ; Nepal 

* List is incomplete. 

Ownership 

DMG 12.15t, Private 87.55%
 
SCE 34.13 , Private 65.87%
 
NIDC 29' , NEA 2L, UMN 69%
 
NIDC 98't, Sajha 2%
 
Hinal Cenit 28%, Private 72%
 
SOF 28.731., Private 71.27%
 
STC 95, NI, 5%
 
sOF 49.58 , Private 50.4%
 
H1MG 0.22'", Private 99. 78%
 
SOE 6.08., Foreign 52.45't,
 

Privatt' 31 .471. 
CMG13',., Private 87% 

SCE 45' , Foreign 501., Private 5. 
Nepal 13ank 50.97't., Private 49.03% 
SeE 'S. , Forein SO., Private 15': 

HMG 50 4, Howl Konq 25%, India 25' 

11MG50 , ldia 251., Private 25% 

SO" 50'1,, Irivate 50'.
 
1MG 10'., NTI, 15%, Private 75%
 
S0', I1.5 1,Private 68.46%
 
STC 51'., l<l ic 49T
 

1iMG 0. 14 , Private 99. 86%
 

SCIF 17..45{., Private 82. 52% 

Corporation 



1. 
2. 
3. 

4. 

5. 

6. 
7. 

0 8. 
9. 

10. 


11. 

12. 


13. 

14. 

15. 

16. 

17. 

18. 

19. 

20. 

21. 


22. 

23. 

24, 

25. 

26. 

27. 

28. 

29. 

30. 

31. 

32. 

33. 

34. 

35. 

36. 

37. 

38. 
39. 

40. 

41. 


Appendix C 

LIST OF LAWS AND REGULATIONS GOVERNING
 
PRIVATE ENTERPRISES IN NEPAL
 

Summarized
 

The Constitution of Nepal 1962
 
Conduct of Essential Services Act 1957
 
Essential Goods Protection Act 1965
 
Essential Commodities Act 1959
 
Foreign Exchange Control Act 1962
 
Foreign Exchange Regulation 1963
 
Loan and Guarantee Act 1968
 
Export Import Control Act 1955
 
Export Import Rules 1977
 
Nepal Rastra Bank Act 1955
 
Commercial Banks Act 1974
 
Finance Company Act 1985
 
Company Act 1964
 
Private Firms Registration Act 1956
 
Private Firm Registration Rules 1977
 
Industrial Enterprises Act 1981
 
Partnership Act 1962
 
Foreign Investment and Technology Act 1981
 
Securities Exchange Act 1983
 
Securities Exchange Listing Regulation 1983
 
Nepal Industrial Development Corporation Act 1959
 
Income Tax Act 1974
 
Invome Tax Rules 1966
 
Sales Tax Act 1966
 
Sales Tax Rules 1967
 
Customs Duties Act 1,962
 
Customs Duties Rules 1970
 
Excise Duties Act 1958
 
Excise Duties Rules 1962
 
P,.ovisional Taxes Collection Act 1954
 
QXntract Tax Act 1966
 
Contract Tax Rules 1966
 
Acquisition of Lands Act 1977
 
Requisition of Immovable Property Act 1956
 
Land Revenue Act 1976
 
Land Rev )nue Rubls 1980
 
Nepal Factory and Factory Workers Act 1959
 
Nepal Factory and Factory Workers Rules 1963
 
Bonus Act 1973
 
Bonus Rules 1982
 
Lands Act 1964
 

;iI
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Date of 
Promul- Year Executing 

Title __ _ ation Amorndcd Activitie_ Affected Authority 

I. 	 The Cons- 1962 1967 All citiz,_-ns shall have His Majesty 
tituti on 1975 freedom to acquire and the King. 
of NU'epal 1980 enjoy property or to din- Rights gua­

iK).e it of by sale or ranteed; 
otherw i e (including free- cannot be 

dor to o:eratet in': business abridged by 
or profest; ion) legislative 

enactment or 
No person shall 1 deprived statute. 
of hin proper!'. .ave in 
accordance with th'. law. Directive, 

principles 
The Stat,. is con:;tit ution- are only for 
ally bound to ensue maxi- generaly gui­
moo; pD!;)iblc part icipation danco and are 
of tle gencral pubijlic in not enforce­
the economy of the country, able by any 
provide api,ropriate protec- court. 
tion to privte on!otr) '}rise 

and e4ntabAish a ;V:; n cf 
coo[erative: -ociet i,-L0 as 
the basic fotldation of the 

indu;tri,t i rid coinmmercial 
policy of 1 PiI. 

The ttl c :elvicc(I Commis­
sioli shall 1be ,onsul ted !n 
the nTIk i r; of ul es con­
cerninq the conditi ons of 
service of th' ems.) oyees of 

the 	 aIov rnlunlint owned or 

controllt. corporate bodies 
or of thi' onriali;atiolls 

oWnId or cCArtrol ]lI by such 

corporate bodie;. The 

Pul ic ;r rvice Comiission 
shall ex'irc .oe a :e 
visor'l control to ensure 
that these rules and the 

general principle:; have 
been comliled with JArticle 

8o ( 3A) 

A. S umma yof Oijec tives. 

The Constitution provides certain quaranteed fundamental principles to 
qive rooognition to and ensure protect ion from arbitrary encroachment 
of the otate. 'Ihe ;tate is; directed to ob;erve and follow such policies 
while implemen t._itin; each and every economic de eloptn t program. 
P,!coonit.ion of- "private ent:erpriso" and "private property" in the 
con,;t Iitithion i:; emphatical ly clear. 



B. Current Constr on t! 

Althoujh recognition of "private enterprise or the private sector" is
le ally establishud in practice, there has been no consistent policy
approach. The L:omlr principles as laid down by the PSC as binding on 
,ll pub li t e t,,rpri;s necessarily limit.; the autonomous character of 
thlese ell tttt pr i!O~s 

C. Puss . bl, _rroy.' os o 

Mere dt:cl rt icn of principles in tlhe constitution has not proved
sufficient. '1rc unt changes in industrial and commercial policy have
inhljibtc, th,: imeaninqful development and expansion of the private sector 
in Nepll 

2. (bndii.t of 
E.jurts1i,Il 
jervicu-< 

1975 To1 main a in an unin-
terrupted supply of 
essential services. IMG 

is empowerod to decLaru and 
take control of ;josta] 
services, r eblhone and 
telecomun i cations -, rvices, 
transport, etc., as 
essential .ervi Je!'. 

IIMG to 
execute 
law 

the 

Strikes by employees 
such service,; may be, 
declared illeqal. 

of 

Provision for J.-,lalties. 

3. Essential 
Goods 
Protection 
Act 

1955 1960 
1962 
1965 
1974 
1976 
1981 

Certain essential goods 
such a,; telegraph, tel-
phone, ropew-y, highway, 
drainarte et. are defined 
as essenti a ctood;. Di s-
ruption or de struction if; 
pun ishbil1 . 

1IMG to deter­
mine the list 
of essential 
goods, Zonal 
Commissioner 
to punish 
violations. 

A. Stwlm 9r_L.o ect ives 

The purpose of these twu enactmeritt:; was to empower 1iMG to use certain 
extra(rulinary powers to maintain regular supplies ot and protect 
e' -en tial I erv i ret; /goods;. 

BA. 'urrent .Conostra .i ... ; 

The power 1,'I, gated to INMG by these (elnctmtlnets is vast. 
servi,:,-.; mi jhf. be performed better with private sector 

Some of 
participation. 

the 

.1. [:ssen t ial 
Colm ) t Iit.io:; 
Control Act 

1959 1.961 

1972 
.'ssenti al ComMOditie; -S 
defined include al] ;;!. al I 
types of commoditief; in 
daily use. 

IMG may 

issue orders 
to execute 
the law. 

11W; maiy taike otnirol of 
product ion and distribution 
of '-asential romnodit ics at 

;'j 



any timuo to increase distri­
bution, maintain :iuJ)ly or 

to insure equitable distri­
bution at fair prices. 

HMG empowured to regulate, 

control and restrict produc­
tion, distribUtiol and wive­

ment 	of essential :o,,unodities 
if considered in the public 
interest. 

Provision for Tp.enalty for 

non-observance of HMG 
orders. 

Provision for delegation of
 

authority. 

A. 	 Summary of Objectives 

With a view to maintaining a regular and adequate supply of goods needed 

on a daily basi :, IMG has been entrusted with sweeping powers. 

B .	 Ctur rent Const ra in t; 

H1MGhas mvil,' it a oract'.ce to deleqate most of the powers vested in it to 

onal (.ourwtt;-:ton ,rl; (11 District alirost control.c:hief Officers without 

These alit hr,1!; are r ;lcoisib e by and large for imiaintaining law and 

order and, a; ziuji , may have no mearns of collecting information about the 

supply and demand of e c,;ential goods. Application of these powers tends 

to be arbitrary. There is cverlap between this act and other legislation 
which cr-at!et; additional prbcle , . 

C. 	 p;sbeEjoeet5 

''he laws :;iould h aTrrnded and pr)ably consolidated into a single Act. 

To inur' p;ur ;;ive implemonitat ion, a competent authority should be 

rei;ponrnil I for its implementation based on an adequate market information 
sy S ter1. 

5. 	 Fore ign 1962 1963 Exchange of any foreign 11MG may frame 

Exchange 1987 currencies by or with any rules in o-on-

Control Act, one not holding a duly sultation 

authorized exchange permit with NiB and 
is illegal and punishable. may issue 

directives. 

Foreign exchange permits 
are issued by N143 on appli- Specified 

cation from interested court to hear 

persons (not free for all). appeals.
 

I1MG may require anyone 

holding foreign exchange 

to deposit .arvr with the 
bank 	 or anyone authorised 
by it. 

4
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Export or import of bullion 
and currency may be res­
tricted and NRB may impose 
restrictions on sale, pur­
chase or dealings. 

IIMG may prohibit exports of 
any goods or cormmodities 
until satisfied that pay­
ments would be made in 
acceptable foreign currency. 

Export and transfer of 
securities subject to 
permission from NRB. 

NRB may require owners of 
foreign exchange to submit 
statements regarding their 
holdings. 

No contract can be entered 
into or concluded in contra­
vention of this Act; if 
done, it may be declared 
null and void by order of 
the concerned court. 

HMG or NRB authorised to 
effect inspection of any 
person or place suspected 
of violating the law. 

Nepalese nationals require
NRB's permission to open 
and operate accounts in a 
foreign bank (this is in 
direct contravention of the 
Investment in Foreign 
Countries Act which prohi­
bits such Acts. 

6. Foreign 
Exchange 
Regulation 
Control Rule 

1963 Certain purposes spr-'ified 
for which NRB could granlt 
a foreign exchange 
facility, 

HMG to con­
trol and 
regulate 
foreign 
exchange. 

Among others, NRB to 
provide foreign exchange 
for businessmen to travel 
abroad. 

NRB to exe­
cute control 
and issue 
regulations 
concerning 
foreign 
exchange. 

5 



Exporters exporting under Finance
 
license are required to Ministry to 
submit statements and authorise 
records/documents to subs- grant of 
tantiate payments in foreign 
foreign currencies, exchange to 

licensed
 
Importers with duly granted importers.
 
import licenses to be
 
provided with necessary 
foreign exchange for 
imports approved by
 
Ministry of Finance.
 

A. Summary of Objectives
 

Regulates exchange of hard foreian currencies.
 

B. Current (Constraints 

Regulation and conLrol of foreign exchange plays a vital role in imports 
and exports of all kinds of goods and comnnodities. Distribution of 
foreimn exchange to various importers and exporters is entirely, by law 
and in practice, based on IIMG/NRB discretion. No clear pattern or 
stable policy has been evident. 

7. Loan and 1968 1973 11MG empowered to seek loans HMG National 
Guarantee 1976 from any foreign or inter- Panchayat 
Act 1981 national agency for itself (Legislature). 

or for any incorporated 
company or firm. 

HMG authorised to guarantee 
loans for any organisation
 
and charge for doing so. 

In case any organisation
 
can not repay its loan, 11MG 
to take responsibility. If 
the debtor is dissolved, 
tMG will have priority over 
the assets, if any, of 
such organisation to
 
recover the debt. 

11MG authorised to freeze 
any assets of a loan­
receiving organisation if
 
liquidation appears 
probable. 

11MG required to place the 
agreement concerning the 
loan received or guarantee 
given before the Rastriya 
Panchayat. 

6 



A. Sumnary of Cbjectives 

This Act eanables HMC to seek and receive loans from any bilateral or 
multilateral foreign agency for itself or for any other organisation in 
order to meet the demand for capital with a view to financing any 
development project.
 

B. Current Constraints 

There is nothing in the law that prevents the private sector seeking 
loans from foreign agencies and HMG acting as a quarantor. 

8. Export- 1955 1963 Power to restrict or prohi- HMG to frame 
Import 1972 bit export from or import rules, desig-
Control Act 1974 into Nepal of any good or nate licensing 

commodity. authority and 
prescribe 
procedures to 
be followed. 

HMG to regulate and Concerned
 
control through promulga-, customs 
tion of rules, manner and officer to 
procedure of licensing, prosecute and
 
quota suspension or penalize for
 
cancellation of license, contravention
 
etc. of law.
 

Provision for maximum Concerned 
imprisonment of 5 years Zonal 
or a fine equal to the Commissioner 
amount involved or bothl, to hear first
 

appeal.
 
Second appeal
 
therefrom 
lies with 
Regional 
Court. 

9. Export- 1977 Designation of export Director-Cunt-
Import import Controller. Controller
 
Control (Commerce
 
Rules Necessary formalities and Ministry) to
 

procedures as to licence, implement the
 
application, fees, etc. provisions of
 

the law and
 
exercise the
 
powers con­
ferred by the 
parent act
 
and regula­
tions.
 

7 



Grounds and conditions for HMG formulates 
grant of license export/import 
stipulated. (trade) policy
 

to be imple-
Licenses for coimnercial n.nted by 
import and export Ministry of 
granted only to duly Commerce. 
registered firms ind 
companies. 

Power to suspend, cancel 
or refuse Licenses. 

A. Summary of Objectives
 

'lhe purpose is to empower the governiment to estrict, prohibit, control 
and regulate imports into and exports from Nepal of all kinds of goods 
and comnodities through the process and power of licensing. 

B. Present (onstraints 

Absoluto discretionary power is exercised by the government. No guide­
lines e xist as to distribution of licenses. Recent introduction of the 
"Tender or P'remium Sale System" has hindered ssaller traders in obtain­
ing license:;. 

10. Nepal 1955 1958 Establishment of Nepal HMG to cons-
Rastra Rank 1960 Rast:ra bank with all titute Board, 
Act 1962 necesu;ary power generally appoint 

1963 available to any centr, I Governor, etc. 
1966 bank. 
1974 
1982 Governor (Ex-officio NRB to frame 

chairroan of the Board), rules with 
Board of Directors. the approval 
appointed and may be of 8MG. 
suspended by iMG. 

NRB regulates and controls 
foreign exchange. 

All commnercial banks and 
financial institutions to
 

observe WRB directions. 

Interests rates on loans 
and deposits to be fixed 
by NRB for all Banks/ 
Financial Institutions.
 

Commercial banks and other 
banking institutions 
required to maintain liqui­
dity reserves as may be 
prescribed by NRB. 

8 



No company whether private 
or public allowed to accept 
deposits without prior 
approval of NRB. 

Notwithstanding anything 
contained in the Company 
Act, no company car fix the 
rate of interest pyable 
to deventure holders or 
depositors on loan over and 
above the rate fixed by 
NPI3. 

Nl4 authorised to extend 
re-loan facility and oblige 
commercial banks to extend 
loans to specified sector
 
of economy. 

NRB authorised to cause 
inspection or investigation 
of any banking institution. 

NRB prescribes rater; on
 
various banking trans­
actions.
 

NPJImay take an1y of the 
following action against 
any financial institution 
or banking institution for 
non-compliance of it!; 
directions: 
-stop any banks from paying 

dividends to it.; share­
holders;
 

-put limits on deposit or 
loans by cor.mnercial banks;
 

-control and restrict any
 
banking transaction; 
and/or, 

-suspend or cancel banking 
licenses.
 

NRB authorised to take 
direct action against any
 
conruercial bank board 
rmrmhber or official if found 
acting against the interest 
of general depositors. 

A. Summary of Objectives 

The objective seems to be to establish a powerful central Bank. 

9
 



. Current. W t; traints 

NRB seems to bte frui concerned with the control side of its power if 

grievances expres.ed by comnrcial banks are to be believed. NW3 also 
appedrs reluctant to pleLrit estabilishment of finance companies, although 
the legistature patssd the r wevant .nactmt!nt in october, 1985. 

1. Commercial 19 74 197b Commercial Bank to upt,-rate Thie Governor 

Bank.s; Act 1982 in ruriy uxchinjlu, Iccept of NRB. 
1984 del-sits;, lend mroney and 11MG. 
1985 perform any other conmer- NRB. 

cial banking transaction Ministry of 

other than those reserved Industries. 
fur cooperative, airi:ul- Supreme ourt. 
ture, indkist.ril or aimi- Board of 

lar bank;. Directors. 

A cosintrci ,l bank on 

reconmendation of NIW may 
be establishe:d, registered 
as per Company Act whose 
liabil ity ia to be limited 
to shores 

Head offi(-, of a commercial 

bdnk to 1e fixeod with the 
approval of NRN and by 
permiss on of N11 alore it 

may open or close brand 
offices. 

NR3 also may direct to it 
to open or clo;e branches 
or subbranches at any 
particular place or area. 

Foreign coiminercial banks 
avty open a branch with the 

consent of NR but such 
bank is ruquirel to be 

registered as per Company 
Act. Before grantinq such 
consent NMB mutt have 11MG's 

concur rence. 

Board of Directors to 
consist of maximn of 9 
persons to be elected by 
general asserrbly of share­
holders. 

(airman of the B/Ds is to 
be elected by Board Members 

by themselves. 

10 
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HMG eripowered to nominate 
all Board Merybers including
 
chairman in a fully govern­
ment owned bank. Where IIMG 
has majority, it may nomi­
nate 50* of loard Members. 
However, 11MG tray delegate 
its, power to NF43 authorizing 
it to nominate 2 directors 
to former and one to latter 
banks. In case of a bank 

other than mentioned aoove, 
HMG may nomindate 2 
directors and this power of 
nomination irviv be delegated 
to NR. Tenure of 
Directors is 4 years, and 
eligible for reelection not 
to extend beyond three 
continuous terrms. 

Board of Directors
 

authorized to perform all 
functions except those 
reserved for General 
Assembly of Shareholders. 
Board authorised to dele­
gate power to sub-omnittees 
or subordinate officials
 
without abdicating its final 
responsibility,. 

Share capital and voting 
rights only ordinary shares 
to be issued. No share can 
be sold or transf'.rred to a 

foreigner without NRB's 
approval and prior concur­
rence from IMG. No share­
holders irrespective of 
holdings is entitled to 
more than 45 votes.
 

Voting by proxy is limited 
to 15% of the total shares 
owned. 

Shareholders are entitled
 
to remve or replace any
 
director elected by them
 
through sFecial resolution.
 

NRB shall be invited to
 
attend Bank's General
 
Assembly meeting as an
 
observer.
 

11
 



Such a meeting cannot be 
convened unless 15 share­
nolders representing at 
least 50% of total 
shares
 

sold are present. 

Bank's paid-up capital no! 
to be less than one mi11i,,li 
rupees. Paid-up capital 
not to be less than 50% of 
i.nuIed capital, which can­
not be less than 50* of 
authtorised capital. 

In order to r,,is;e it share 
capital, a bar: if required 
to obtain approval from 
NRB. NRB may also direct
 
banks to 
 raise their shiare
 
capital if it .;o deems 
fit.
 

No Managing Agent allowed
 
to be appointed by
 
commercial banks. 
No 
dividend distribution 
allowed until capital
 
expenditures are recovered. 

Opening and operating 

holding companies except 
for specified purj,_,. is not 
allowed. 

To operate, ba nk:; require
 
permission from il'Jm which
 
may impose U: (Mn terms 
and, under certai circumu­
stance!;s -:anceIC n-r1iss Ion.
 

No frezinnl of, rine-'
 
deposi ted with )akrj to be
 
done except for f unds mis­
appropriat d lv the
 

depositor. 

Auditor (General of Nepal to 
appoint iuditor in case of a
 
governmnt o-ne.d bank and
 
General ,';serr' of Share­
holders in case of other 
ban ;s.
 

Provision for n Lkqpens ion 
of bank operations by the 
Su)reme Court on the Bank's 
application for a period 
not exceedincs 6 months. 

12 



Linit on the long-term 
Bark loans to be fixed by 
NRB. 

HIMG, it satisfied with 
1i report, may suspendN3's 
all or any provision of 
thin, Act wtaking it applic­
able to all or an, bank 
for axixm!un period of 
6 nonths. NIdl 's governor 
also may exercise this 
power in erri rgency 
S i tua tiols. 

No suit mayL b filed 
againn t any bank employee 
in cwonecthion with mis­
appropriat ion of bank funds 
Witlrout J,i i,,r I ermnission 
af t,4 . 

NPB to act: o:" arbit,rator 
in disputes arising among 
ole or ljt, banks; tJPI's 
deci ion to be considered 
final. 

1A:an; jS;It-nd by b,tnks 
valuing le:;!; than one 
million rupevs: need not be 
reglistered &jld no revenue 
:;tamp rei (I[ . 

Banks ttohori;et recoup 
its loan b' alictiolin the 
property ,rt t;qU"I. 

1iMG empowered to remove
 
any difficulty in the
 
implemenrtation of the
 
provisiorn; of the Act by
 
issui ng neces; ;ary orders. 

On matters not dealt with 
by the Act, ordinary laws 
in force for the tirm being 
to apply. 

Banks authorised to frame 
rules applicable to them, 
obtaining approval of IMG 
to Co so. 

State Commervrcial Bank Act 
1964 and commercial [Bank 
Act 1963 repealed. 

13 



A. Luluna rV f-tbJ, _' 

In order to co.nolidate aind to provide comprehensive legal provisions 
governinq ominriia[ banku , thi!; Act. hs been broucjit into force 
repealing , i ,.i r tw., tl tmont:. 

13. Current i t r, in t:,C'.; 

CommezclIl Ibari.ik; ii N 'to 'oeiurl i.t. I y ubjuctud to two sets of
 
laws. 11,, i i provi ;ions the
.t nt ;ut fi tI! to(- ;,0 Lo;fy i! I the of 
Conmmer,; i .tank:; At. To i,, 	 ri,,t r,,d is a banking corpany they must 
also 	 fultil ,I1 r" :":I! .1t 0 ,1:d yow,1,y thc .Tnmjany Act. 

C. 	 i'os ;ib lf LT'.,tu, _!-..:L 

It apiwari th, an ut ,'omini :; :;hould 1ic retiwve. from the control and 
regulat io:n or th, "'lls" Act. 

12. 	 Financ. 1o.- Provision for e!ntablishing HMG to fix 
Coimf.any [ate! of a inance conpcmy laid the date of 
Act e;._rco- down. enforcement 

ment yet of the Act. 
to be 
announced. Althouqh to b rog ist;trd NRB to process 

a; pe (onl',ary Act,o application, 
alt!,licat ion for registra- make recom­
t ion to q, through Nepal mendations for 

tP't. akink. 	 registration. 
It may impose 
its own terms. 

NP3 may i,, iti; own NRB authorised 
terr; and conditions on to restrict or 
a fitoance oliplue2 	 prohibit a 
operottior, finance 

company from 
iHW; allowtd to reqijtc V certain 

an, operat,-! i finance activities. 
com!iniy. 

IING 	 tiy I.it i "ipate u; a Concerned 
shareholder in any firuanc, department 
company. ,nay suspend 

a license
 
Financ-e corimani-; s t r ict ly on the request 
forbidden to accept_ of NRB. 
deposit:; from paublic. 

Paid-ut; Caj)i,tl of a Regional 
finance comnpany fi.:ed at Court may 
a minimlm of its. 25 rakhs 	 invoke 
divided into shares of 	 registration 
Rn . I O ach. 	 if requested 

by NRB. 

i-I
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With the permission of Rules to be 
NRB, two or rn.re finance framed by NRB 
companies lay be with the 
amalqamated. 	 approval of
 

11MG. 

Except for a ,ublic 
-ompaly, no one can 
subscriwe to note than 
101 of a finunce 
company's shares. 

Disputes between two or 
more finance companies to 
be set tled throurjh 

aLtiration of NRB. 

A. Summary of Objectives
 

Vie act promulgated to provide the ne ceusairy leyal provisions for the 
registration and control of finance companies in lepal. Power to bring 
the Act into force has been entru:;t d to H.MG when it deems fit. 

B . Cur rkn t :ont ra nt 

No rtrlsOns have ben announcd ot tito delay in its enforcement. What 
term.,; and ioi be by be fore makingJon 1. i; iiht imposed NRII recomnmenda-
Gutns for relist rat. ion alsoe are not clear. 

C. i'osn,L I e ii._'ro eriq:,it 

Possible t rI; whi(-h at.-,f;uposed to be i mposed by NRD3 should be 
ela!borate;i it,th,_- aw itsolf. 

13. Company I )i, 1966 Incorpcratiorn of pulic Ministry of 
Act. 1971 Irivate/qovernment Commerce to 

1972 companies defined and register 
1973 their conduct controlled trading and 
19 84 throlvih this Act. commercial 

companies.
 

Provision for registra- Ministry of 
tion of foreign companies Industries 
in repal. to register 

and regulate 
Compulsory audit system industrial 
ir.trodU,:ed! for 111 types companies. 

of companies. 

Provis ion for ,,naltiJes Auditor 
for contravent ion of the General of 
law. Nepa' to 

appoint
 
Loans raki sod shall not 	 auditor for 
exceed 50% of the 	 public and
 
company's paid-up capital. 	 government
 

companies.
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Companies defined: 

(i) 	 "Cotpany" 'eans iny company incorporatud unbr die Company Act 1964 
as a limited comlany. 

(ii) "I iva*te Company" i1aI -;,iay compa-l. I'j- atel tnderui this Act with 
the rent rintiow thLot it shall not i!sen: itivitattinkS to the public to 
sub:;cribe to its shares and debeintur , that any transfer of its 
ohor,_ or ,hobentures by way of' leuriy Or not made.'-Oitihewise shall be 
to person; the"rthant) i;arehold r; Without: the approval of the 
Bo.rd onf Director';, and t-,i te int, )' .1 n-AwEr of its sharehlolders 

shall ;ot exc-ed fifty. 

(iii) "StU S, lioT'"' ,'JiltaIty" Ilnt:; .I 'Jmpony whi.h i; 'ointrolled by a 
prinrl,' I :,amrpany hIol Iit ;if-m Itii, n a . :J.I rtn. 

iv) 'For4. i ,'om,:iy" loItsa ,iny comp ,,Iy x,n, : ,,rat : itna foreign cotntry. 
Any foreign comiu,.any wh i ch i nt,I,; t L ,nt at, I sh bu:;iness within Nepal 
sholl hha e or ti' 1',ciru, submitti ngI rI.ItI- rs tIf with departmient 
5leCeit.'L; i iiifarina.t"Iorly ol l ti intn. 

(v) 	 "Gov.rniriat , 3' 
ro. ti, hst aiIii, a'ani'aianything provided in oth r 

seaction: af ,any W ,t ;h a sharesteur A., it.!.tri ,,i company whose 
m-iy b. tIN l.l or c'uorat ion INMG.-;old only na ,wnoed by A government 
cortpny il hound t1 uqrny with IMO( lU';t and directions. 

(vi) "['u, i aOli" 1'r.l; 110y e Polsly other Ilntt larivat-e company. 
lNotwithn;t an.l t in ':;:Iral ,tfinit in, .I . oa)iny otherwise established 
as a .tjll; .rty (moret than ty- ,, of shar s are owned:oulemmts f jet'a.nt 
by lM1-;) shal 1 b,. s'all I pabI i,' compn -,,i.Nit regardin. i.rovisions 
the ,ronotors :;hal not apply in the can.e of such company. 

A. snummary of 4j.:t.',n 

Ile purpose of it, AUt is to provide timely alindnecessary legal provisions 
for the prrOtiun, incororat ion and proper conIduct of all types of 
companies in eta l. 

lb. Culrr.:tn t :'on.; to t-o/l£ 

Currentl.I ':.,ra is a sinqle enactments for all companies including banks 
though thy arte to unction under separatse hank ing laws. 'There is 
confusion rtegardin, the variouts types of comanie:; and in actual practice, 
the exit ig Iaws hay' impo;,od more obs tali-:: tha, le or protection. 
l-overnrrn,C nunpa i ; tre! by law Intund to ,.omply with the orders and 
diructions i:suoed by ..pernment. Tn i; 1,etl pnirovio;tain ha seriously 
undermined tle , tonoy of a ?omiIai' i t:-rotl tind ner,' lio in the case 

of a i' arid t iiiibl: ;govrrt;iw .otltatl. irt iuiiar. 

S. io i-. e _I royeme t : 

'tatik is companies; should sit be itdei' tAt is Ats. I rivate companies should 
htv' a uot of Ilaws sepa.'arat from that ftr jovernmetit and public
 

ompanit.s.
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14. 	 Private 1956 1962 Rci;it mIlie o (at I I i rin HMG to frame
 
Firms 1963 mad-" compillsory. rules and
 
Regis tration 1987 
 designate
 
Act 	 P'rocedure!; taid down for outhority to 

reqi!;tration, renewal, execute and 
Cancellt lon etc. enforce the 

law. 
Trans; action conducted by 

ui/nreqiOlrtd ii r-w; made 

Provi.;inn for -",c.alltie 
and power to fraile rules 

deleqated to mc; 

15. 	 Private 1977 1982 Industrial t-r%;o to be Ministry of 
irm regit;tored with the Industries. 

Regis tration Minist -, of Indu;Ltries and 
Rules trLdill; fi rns witil the Ministry of 

Mi ni. try of (ottin rce. Coirerce. 

Fees 	for ;trrLvi;.i fon,
 

renewal etc. pr;cribed.
 

A. 	 SluLy__sLof Cj ectiv,. 

Compulsory rtejio;tration sysem for all firmn; 4nqaqed in trade and 
conInerce nLroduced and Imy tran ;action made by a fi.rn not duly 
regi:;terei inade ilh"i throuqih thi;, leqi'lztion. 

1.3. 	 Current Conl; tra illI; 

; no twu firm; with L uhaur* :1 luqa,%ly itt.ht,name be registered, is 
imperative thlantthe! mie;; of ail cci nterecl firun ; he readily known. In 
the a, i; . of al il, to date re,i!;;tor, it- is difficult for new firms to 
find wht.iuor thteir ;h , i!; ici r l . 

loss ih l ,s I lilt JC . e IT ,O:; 

Aninmnl i.,bli nt ion, of th name; df. ll firm!; hy offic. al publication of 
the :)n,rn i1 nini.";try ;houl d 1w mad,, oh liatorl. 

16. 	 1ndu, trialI V)il I H4 Compiul:iory registration of H1MG. 
Ent:erpri;(-n,; 1985 all type!; of industries 
A t 1987 with tho concerned Ministry. Ministry of 

Industries. 
li celnilnc; is coilipul;ory 
except for cottage midu;- Department of 
tries:, small and mlediln Taxation 
industries that do not (Income/Sales). 
require foreiIn excliiange 
for their main raw Department of 
material.; and any other Excise. 
11MG-specified industrle;. 

Department of 
Cus toms. 

D-partment of 
L7 	 Electricity.
 



Except defence oriented 
industries, all industrial 
ventures made open for 
private se ctor participa-
tion. 

.icenses grantod on prio-
rity basi; to HMG spocified 

COttaqe iduS tries, t1Mall 
scalb indwvtri.; and 
medium/l r,le 5;cale indutv-

tries (for companic!; only) 

Eefinition of ,.arious 
type.s; of inldu;t:liO hy 
clias s u-l 'i ; sot ta'ge 
small , medi lm and larqu: 
indus tries; pr.; cribe:d by 
law. 

Provision for the consti­
tution of an Industrial 
Promotion Committee, making 
it rcnsible for dilL 
reconuendations, piorotion 
and encouragetrw2nt of 
medium and largy scale 
industries in the private 
sector.
 

Major classifications of 
industries by their nature 
and types such asi manu­
facturing, onergy-based, 
special agro-based, mining 
and mineral process inq, 
tourism, service, a!;!;erbly 
aw spe.'l'ci fied. 

Within 8 k.m. of inter­
national borderns, no 
industrial ventures are 
allowed to be established 
other than cottaqe industry, 

industrial districts, 
tourism, service etc. 

Incentives, f-cilities and 
protection in terms of in­
come tax, custons duties, 
excise duties, sales tax
 
etc. letailed.
 

Ministry of 
Finance. 

Ministry of 
Commerce. 

PLa-ven e 
Tribunal. 

Concerned
 
Taxation
 

offices
 

(field).
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(a) Income tax etttpt lote;: 

[lanufacwlurn;, ,cotdta,. ktonfrJteS other thjan t;ene excepted by 11MG: 
5 ye.'ni, 100 exttIllpt iont Iroln th, datf. ,)F jroductioll. 

Smlll 1 tdrn![!:dlt 1 11i I ttitIri t';i- wh I(-h tt':l telv'rt kh le currency for 
10 [t lit ; of it, v.ji;.t r,'w i t i,itriil:,: ' ,teir!; e XVmTpJ)tiOll. 

Irld:;trien:/ 1 :. i,!1.: . pitiliti, e i ,t ; of hi;ic nltjedh; or "nat.i.onal 
1)rto tity " '/-',At.; i-X'-r11 t i tl. 

Ilmeu ;trtie; t 

expl or(-i: a t: l'rt i 2 C. i ,: ; ,,t a; 


- ,, -i'Ij, , ,iit pre{:;: tn tulle; ili(! irlieral from [1MG 
jil tx jIti lu;trt.Lis loing 

te>q,lo -ratiun jut! x a' .'il.iOI1: H '.'Lr 

t-rduI I,.t I VIt, ,a:; IWlI 11. IL t I ontil ,j, i .n tray claim in)conw tax 
rlitillt aril idd t I inj)tIt ,f t he wjorina] , oriporate tax. 

l tnI It.; 'j tr ,I ;h'ta1e:;v l,er t - !tcuri tie.; xchange Act 1981 
m', h( ,,itit I -,Ito ,.la ill I l rix-jat-_+ of r,'4 OvPfI alld above the 
i!Otii¢e:;C Ii rant I ahoyv..n . 

I ndu:; ftrJ Ii th- ., .;ta ;h t ,. ;l ,t he.r l aianlic:c l.i ted Companies will 
l :;d tldlA 1 t illr(.IIWo,IX.o ll t 

- V"or dInlldit .,-:; I I: m i "irn,Idh,,v loped Irua rite of tax shall be 
t 1 i;!, ; for i11 ; t r I:; I r0oIT Ill"wid(-v : ,ed Ire',"30. less. 

Ill ca!( of a hlt1 Ill exlstiori.atiot,,trig rates continueexn to 

for next ' ye,-ar:; .)
 

- ;rescrl,,.d ituli!;tt ie; exptortin over 25% of annual production: 
15% I!!;!;, 

- [ru ec ri I, i h: : t ries ex.,ort inq over 50% of annual production:
25Y. ]e:;;. 

- For exi-,tridi, tore incurred inj the i:-xF-ansiott of thle distribution of 
goods, adv rti: i a '-Ind Ctllfr 'roirwt ional act-ivities and hospitality
e X e., .: .et '!% 5c;.,!edu tiolnfrom [jet incomne allowed. 

- Depreciat:iol ot Li xtd a,;ett; ; : -t!i t io ,tl 51 v!r the rate 
,ret;crLbed by itre tax law, ttl,.ar;tunt to e ,dehducted in a lump 
SUln or inn[il ]in t:; 

- kt~znvestrwnt- of capr tal for di.ver; ifi ction or expannion of existing 
capacity by 25 < or i , ilduet io,t f 2! of tit, new fixed assets 
,l lowtld in ,aI 1mp int litNi-itin olr oi in i; fa;infor a period of 3 
ye(a r-;• 

-Expen.se1 on jrudlitt ,Itlttechnol joy dhivelopmert and increasing
 
efficieticy My'he !,!,hIt,td 
frorn qro,;:; income by a prescribed rate. 

Irdustries ,inployiwj ,i:;,il ,d if-,,on; 3d lowed to deduct 254. of the 
actual wages or ;alar/ paid. 

No incaed, ;tx oti dcvid,.t; of public I ilnited companies. 
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(b) Customs duties (normal, premium, surdiarge) : 

- Except for pruscribt.d industrial products, normally no more than 1%. 

For industries from Export Prumnotion Zones or operating under a 

"Bonded Warehouse Scheme", no premi ,, customs duties, excise duties 
and sales tax on raw materials u:ned to he charged. 

- Full refund of excise. duties ond s ales tax paid on products sold to 
industry and expo rteors and premium, customs duties, excise duties and 
sales tax poaid on raw material s usod in those products. 

- Intermediate goods to l, used in thie production of exportable goods 
receive refund of proniLrn, sales tax, customs duty paid on raw 
materials in proort icn to exports. 

- Industrial ent erprises producing new products hitherto not produced 
in Nepal ate exemq ted from excise duty for 3 years. 

- Except for ,'.itarette, , idi-;, 1 qu~oz and .uf%- other specified 
products, all cottage industries products to enjoy excise duty and 
Sales tax exemption. 

(c) Special facility:
 

- Industries :ontributinq to "National Export" by producing high 

quality goods Oirouqh die use of ndern technology may be accorded 
special irutoc:t ion and facili ty. 

- Indus;trie; expoxtIng ImOOe than 59% of their prodaction are required 

to maintain minimul; value added of 10i and other industries 35% 
ex-factory oric, bani;. 

- Restriction on Ow,- -n oe of facilities, protection and concessions 
impo;e d.
 

- indunstrial prol.t; ;oldI for foreign currency within Nepal are 
entit led to m'rfund of excise duties paid by them to the extent of 
sale in fori*jqn xchan;, and, premium, ctantoms, duties, xcise 
dut.ie A s:;.,n tax pai:l on rr.4 materials used by such products 

)o ,!(-(.
may al.;o 1 .1 

- Product-; i; in:, det; i, industrial products where excise duties and 

Wes tax w,.r. lnviod will reroivo refunds proportionately. 

(d) Facility an to co:vert iR f,irrPn exchange: 

- F/! may he provi !rkfor importation of machinery, spare parts, tools, 
instzrutmntos and other -',pital goodo; directly use] by industries. 

- F/IE may be made av.alilable to industries on an approved capacity 
basis for tine import of raw materials and auxiliary raw materials, 

chemicals etc-. 
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F/E to be provid d for the payrnrnt of technical consultation 

charges, techn ical ii is tance fees, service charges, nanagenent 
fees, pat.nt: royalty, market studies and industrial promotion 
service charges. 

(e) Other incenLive' : 

No royalty to Ib charqed on power generation by any industry for 
i ts CY'41 kline 

Indu:;Lie'. i ins products 1I, tt, lotlIe;; tlc market through inter­
n.jLi an l b tiinq will enjoy alIl ficilitit;; otht.uiwise available to
exp_)rt-itvj i ndtu; tr io:' 

For ens;tt. iil , ,;juipmtenstiq.i:iej and s;pare parts other than 
Spe cifitd by 11M(;, ,ut;-to; t ts; may be charged at not more than 
51 and no otln r dutsis/-iarges; ;hill be levied. 

- Prior at 1[,o,/.,til; ,, requir,,d for modh-rnization, diversification 
and ext&;r:lo:ri indi;u'; trie ;.it mn 

- Fan ilitjn.beinq en jc.oyed bjy all induotL-ira enterprises are not to 
be rh; turbud by neow chanqes in laws.; 

clr,1"po,,eo imindsstum-y industrial 
en Lt rpr-1 tas Snimat.tfern of qusIit'y, sst-andard, price, distribution or 

,,Tan,;m+not of c:loed or undotr run (bela4, 20%) industrial 
jI sint.;,m lot, tonmsshsip Wweellt and labor, environnnt 

- IMG ih;SU directvs to any 

i mtnagement 


,1 titiULO N il r,1t,,nt i im of pub I is interes : et.­

- All imidui;trio] int oupr ;ts rqnluied to sub~mit reports to the 
Mit, is; t~ 1 ": Idm; t y . ; pres; :ribe,. 

osnuspend stop giving 
run insdht.ri2:, 1j tgi,tki it over and tnay close down any industrial 
unlit if it I:; found to havei ignored its directives or for not 

tubt report.; i.kd or the accorded or 

- HMG empowered to J ,fiC) -, or facilities, 

-t iW; l)usin: facility 
violat.ir'j tj,, pio.'si;lon ; of law. 

S;ystLeti:ntof oo:nIra it ratot, introduced. 

- IMG to make, rule .- amid may delegate any power available to it to any 
iffi,:ial or ove rnmunt department. 

- Norr-,ly, no fcrei gt mantpower is allowed to be employed but on non­
availability of suitl)le local manpower, foreigners may be employed 
wit2; the La.,our [.1partrlent'F consent. 

A. Su.'nmlnaLof ,:: iV:.r i, 

Primarily, the Act_ ;ive.; effort to and implements the objectives laid 
clown it; , niustrii] jolic_-y (1961) of :1MG. A new Industrial Policy 
Act 'ill 1,. pub 1 oh, I t the, very near future. 
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B. Current Constraint-

During the five yCars of its implementation, HMG itself found it 
irrelevant and discriminatory. 

C. Possible ItnrovaWecnt ; 

With the total and far reacdiuz,;z changes made in industrial policy, 
total reviLaion or amnendIi-mto of th present Industrial Enterprises Act 
has become imperative. If H11G is ;erious about imlementing the new 
policy, it cannot await the Rastriya Panchayat's (National Legislature) 
annual sea.M ion held in July. As; HMipal icy rannot be effected without 
changing th't! (xiS;tinr; I aw, ardinance. may be promulgated imnediataly 
to irplement those part ue which not byof wlicy are covered second 
amendment ( 19R7) of the Act. 

17. Partnership 1962 1976 Compulsory registration of Ministries of 
Act 1987 	 Lipartnership firm of more indistries 

than one partner t(, run and Commerce 
industrial or commercial for regis­
enterpyrise "' mutual tration etc. 

agreement. 
NMG to frame 

Ventures of joint family rules in 
members niot to cons' itute order to 
a partnership firm. implement the 

object of 
No two firms of thie same the Act. 

name can be registered. 

Methods and procedures for 

registratlon., rnewal , 
dissolutior:ttc. 
stipulted. 

Irovi.sion for penalty knd 
appeal, regis;tration 
fees, etc. 

A. Summay.01 cbjectives 

Thie intention of the law is to r -ke the registration of a partnership 
compulsory- and any dealingsri r'ne by unregistered firms unlawful. 

[B. ('urrent Constraints 

No rule; regul:atinq and describing the manner and procedures for 
registration eotc. have been promulgated after more than 20 years. In 
the aljence of in uptodate publication of the names of registered firms, 
it is difficult for jiospective partners t.ofind a suitable and 
registrable namne. 

C. Possible nmrovenemIp U; 

miaenes of private finns, partnerships and companies should be annually 
publ1ished a!;a matter of general information. 
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18. Foreign 
Investmient 
and 
Technology 
Act 

1981 Any investor, foreigner or 
local or both, requires 
permission from the 
Ministry of Industry to 
establish any industrial 
enterprise in )oint 
venture, 

Ministry of 
Industry 
responsible 
for granting 
permission 
and 
exercising 
control. 

Prior 
order: 

ipproval requlred in Industrial 
Promotion 

-to obtain foreign loans; 

-to increase, the ratio of 
foreign investment; 

--to enter into a transfer 
of technology agreement; 

Committee to 
b- respon­
sible for 
permission 
and regis­
tration of 
industrial 
enterprises. 

or, 

-to diversify the object­
ive, expand the existing 
capacity or modernise 
the industrial enterprise 
or arrange new or 
additional foreign 
investment. 

Repatriation of profit 
in foreign currency 
allowed, 

HMG may issue 
directives/ 
take action 
against any 
industrial 
enterprise, 
make rules to 
enforce the 
Act. 

HMG also empowered to 
establish industrial. 
enterprises with foreign 
or national investor­
collaboration. 

Nationalization prohibited 
except for national 
interest but not without 
just compensation. 

HMG empowered 
directives to 

to issue 
a company: 

-regarding quality, 
standard, price and 
distribution system; and, 
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-management of industrial 
enterprises.
 

Prov ,n for arbit ration 

in accordance with UN Rules 
but Nepalese law to apply. 

A. Summary of Objectives
 

The main objective j to attra, t foreigr invest:.nt and technology to 
acceleratb the pace of economic development. 

B. Current Constraints 

By definition, only medium and/or Iarge scale industries come under the 
purview of tiis Act. Policy and procedLures to obtain permission and to 
open industries arc cunbersome and a)solute discritionary power is 
available to IM in all matters. '[Iieprovisions for t-he use of foreign 
loans (vide sect 6 (h) I has been interpreted to limit the period of 
foreign investment itself. 

C. Possible Improvemen,, 

All ratters of detail and working procedures pertaining to registration 
etc. were to b2 enumerated in 	 the rules hut none have been framed. 
After the recently announced Industrial Policy (1d87) Act, most of the 
legal provisions of this Act are no longer adequate. 

ii. Security 	 [alinq i:, vcurities, Securitiese13 
Exchange 	 except by the Security Exchange 
Act 	 Exchanoe Centre or by Centre (SEC) 

authorLsed brokers of the only to exe-
Centre is restricted, cute the 

functions
 
stipulated
 

in the Act.
 

Corporate bodies wis:-ing Ministry of 
to conduct. exchange Industries 
business must be empowered to 

registered by i Security registe.,/ 
Exchange ,entre. refuse/sus­

pend or 
cancel such
 
regis tra tion 
at its 
-Us cretion. 

Public companies or cor- Ministry of
 
porate bodies are autho- Industries to
 

rised to issue securities appoint not
 
to the general public rore than two 
only through the SEC. SEC Directors, 
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may issue 
directives or
 
orders, may
 
on its own or
 
through Nepal
 
Rastra Bank
 

or anybody
 

else conduct 
investigations/ 
inspe ct ions
 
of SEC. 

Brokers may be appointed District
 
by SEC. 
 Court to 

exercise 
original
 

jurisdiction 
in all cases
 
filed under
 
this Act.
 

HMG securititis issued 
under the Public Debt Act 
1959 are excluded from 
the purview of this Act. 

20. Securities 1983 Detailed provisions for HMG to frameiListing 
 listing procedures, 
 rules govern-
Regulation condition of ownership ing securities 
and allotment of listing etc. 
securities, etc. laid
 
down. SEC to con­

duct listing
 
operations.
 

A. Summaries of Cbjectives
 

Enacted to systematise and regularise securities dealings, to protectthe interests of investors and to mobilize private capital for
 
industrial enterprises.
 

urrentL'. K Constraints 

The SEC is asked to perform a nost of functions - distributor, regulator,r.evenue agent, investment advisor, broker etc. To date no brokers havebeen Iicensed. The control to be exercised by Nepal Rastra Bank is not 
clearly defined. 

Pos;ibeIL mnrovement-s 

TheS EC's multiple functions may in time need to be shared among other 
public/private institutions. 

21. Nepal 1959 1963 NIDC to provide long term HMG to frameIndustrial 1965 industrial loans to entre- rules for theDevelomen t 1985 preneurs/individuals/ enforcement 
Art firms/private/public of the Act, to 
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cOmpanIes, to provide appoint a 
promotional services cn Board of 
matters of a project's Directors 
technical or economic including tie 
viability to encourage Chlief Execu­
purchase of ?JIDC shares Live, to 
or debentures, to enter approve regu­
into banking transactions lations framed by 
with national or foreign the board. 
batks. 

General Meet-

Out of six in rmers of thte ing to nomi-
Board of Directo'rs,; two nate two 
must be nominatedl by the private members 
general annual ,fleet iz. to Board. 
from amnriq pri.'atf: 
bus inessmen/irtuat ra] ists. Board to frame 

by--laws for 
Provision for penalt,' for NIDC internal 
Contravention of the Act , administration 
which may include as well as for 
imprisonment and/or fine. the implement­

ing of the 
Act.
 

11MG may insti­

tute an 

inquiry into 
the workings 
of NIDC if 
deemed 
necessary. 

NIDC to work 
as per the 
directives
 

and policies 
issued by IMG. 

A. Summary of Objectives 

The Act is intended to establish an industrial bank, thu-s encouraging 
private sectar industrialists to establish and operate ventures which 
contribute to the rapid indtustrialization of tli country. 

B. Current Constraints 

Effective implementation of the NIO. %ct depends upon the creation and 
maintenance of a conducive industrial climate by toe government through 
its industrial policies anc; on unbiased implementation of other rules 
and regulations guaranteeinq incentives. However, experience shows that 
these policies and laws are not always stable and, many times, thley are 
paradoxically contradictory. 
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C. Possible Imoremonto 

With the chang in industrial policy, ill law!; relatinq to industrial 
act1vitit; 11.- U ding indus trial lending nued i thuorough review and, 
probably, iuUri inrit n 

22. Income 1974 Provis ion fur appo irtnm-nt IMG to frame 
Tax 1977 of tax officers aicI !ele- rules, appoint 
Act 1979 gaL ion powe r lald Ik)wn, tax officials. 

1980 classIficatjorl of ;,;ur'::es 
1984 of income (zairicultLure, 
1965 indust r', fus inc:u; , pro­
1986 f essioI, ') o .atI1!;), 

renullera tiurl;, hitLlding, 
land runteot . ;-if ied. 

Any pro ro it eindinrr to Director 
carry ontan., ccupiti on General, 
after ha'.'lt1 reugi!;torred as Chief Tax 
a privati, firm, j1,,rtnur- Officer or 
ship firul, :omptrn' or in Tax Officer. 
ally forms, mitJI rug iLi t1u r 
with Che (taU/cerued Lx Tax Assess­
office. ment Committee. 

Method of cotput Irig net Revenue 
income Iiid dowr, tll Tribunal. 
detail. 

Pisnt!; ,I ,, ,XluneS, 

it.eru;t L ont 0,,:;, land 

tax, cu!;Low nt~ n 
reqistration foes, trans­
lXrt or traveling expenses,
admini;t-rative expenses, 
diScount or contiission, 
et c. allowal e deduct ions 
from grou,; iicome. 

Method of computing net 
income from insurance 
business enitrorurated. 

Assessiment of srivli tax­
payers pres; ribed by 
separate rates. 

Computation of nt-income 
by agreement in certain 
situations authorised. 

Tax due from a firm or 
partners'rip, althougih 
assessed in tlie name of 
such firm, is collected 

from the proprietors or 
partners.
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Tax officer is empowered to 
require any person, fin, 
company, batik, financial or 
any other institution, 
governmental or non­
goverrumntal officet to 
furnish any information 
regarding sources of income 
or business of o particular 
taxpayer.
 

In case of [non-Ne[pale!c or 
non-resident taxpayers, tax 
may be co]lcted it 
advance. 

HMG may by notification 
require certain classes of 
taxpayers to pay tax in 
advance as per statement 
submitted before assessment. 

Any office or person paying 
remuneration, rent, commis­
sion, bonus , share of 
profits, interest, etc. may 
be required to deduct tax
 
therefrom at source.
 

Provision for imposing fees
 
(3-7%) and a fine (5%) for
 
d.la', or default in tax
 
paymen ts.
 

HMG empower(!d to linprison
 
any taxpaye r uI) to , ronths
 
for default in payment of
 
tax.
 

No claim for refund to be
 
entertained after 2 years.
 

HMG empowered to consti­
tute an Assesm,;ment 
Committee. 

Following deductions are 
not allowed:
 

-any capital expenditure 
or capita] lo s incurred. 

-any expenditure by way of 
remuneration, intere.st, 
rent or bonus by other 
than a public limited 
company to partners or
 
mert)e r s.
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Industrial enterprises to get 
i£lcolme tax uxtr(mtions; it 
full or part its provided in 
relevant industrial enter­
prises acts. 

Power 
seize 
HMG. 

to inlsp)Uct, 
any records 

search 
vested 

and 
in 

1IMG emj oweLud 
ment wi ti any 
government to 
taxation. 

to sakc agree­
toreign 
avoid double 

Accourit s and relevant 
docuxents nued to be 
preserved for 6 years from 
the date cf assessment of 
tax, and HtMGtmay compel any 

taxpayer to have hi.s 
accourits audited. 

Auditors certifying false 
account!; may be prosecuted 

and penalised. 

1IMG empowered to me a 
reassessment or !;u)ple­
mentary assessment within 
5 years; of earlier 

assessmen t. 

Right to appeal assessment 
to the Revenue Tribunal 
rese rvd. 

HMG empowered to prohibit 
sale or transfer of mov­

able or immovable property 
until the concerned tax­
payer produces receipt of 
tax payment, certificate 
of tax exemption or tax 
clearance. 

23. Income 
Tax Rules 

1982 Taxation offices estab­
lished and their jurisdic­
tion delineated. 

Procedures for obtaining 
clearance certificate and 
submission of statement. 

Special provisions for 
assessment of income tax 

on small traders 
enumerated. 
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Forms and details regarding 
assessment etc. laid down. 

A. Summary of Cbjectives 

Enacted to consolidate and lay down 
regarding deterination, assessment 
repealing the prior Income Tax Act. 

comprehensive legal provisions 
and collection of taxes, and 

B. Current Constraints 

Tax authorities given enormous powers in matters of tax assessment. 
Procedures are lengthy and complicated. Exemptions granted under 
relevant indus;trial enterprise Laws are not made available. 
Recomrnendations made by the Ministr-y of Industries may not be accepted
by the Department of Income Tax. Mistakes or wrong interpretations 
even after correction by a higher authority are iot rectified. 
Authoritative interpretations qiven by courts are not followed. 

C'. Possible Improveime nts 

Tax law, manai;l; and official proce dures ned whol1esale review and 
s impl ifi ca tion. Ilhe provision mking directors of a closed or 
liquidated company personally responsible for payment of tax due is 
contrary to the concept of corporate personality and norms of limited 
I i ability. 

24. 1;aes 
Tax Act 

1966 1974 
1983 

1984 

Provisions laid down for 
fixation and collection of 
sales taxes. 

11MG. 

Tax Office. 

Sellers of al 1 products 
require to register and 
obtain certificates from 
ta-: office to collect tax. 

Department 

of Taxation. 

Unregistered sellers of 
goods required to furnish 
statement; of ftocks of 
goods. 

Collected taxes; to be 
deposited within the Nepal 
Rastra Bank within 45 days 
of the end of eadi month. 

Tax officer authorised 
make "best judgement" 
assessment. 

to 

Tax officer to exercise all 
powers ordinarily available 
to a regular court of law 
in matters of prosecution, 

proceedings etc. 
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IIMG empcwered to exempt 
certain cateqories of
 

goods. 

25. Sales Tax 1967 Procedures laid down for Tax officer. 
Rules 	 furnishing of statements, 

sales tax collection, Tax 
certilrcates, etc. Department.
 

Ministry of
 
Foreign
 
Affairs.
 

Determination and deposit Ministry of 
of sales tax procedures Finance. 
stipulated. 

Persons enjoying diplo­
matic privileges required 
to obtain certificates to 
that effect. 

A. Sumuary of Objectives 

The Act and rules are moant to lay down necessary provisions and 
procedures for collection, deposit and exemption of sales tax. 

B. Current Constraints 

The exemption and concess ions which the relevant industrial enterprises 
acts have laid down in matters of saleii tax are not explicitly reflected 
ri this act. This luads to contradiction and confusion. Recommendations 

made by the Minisitry of Indus tries or Cottage and Small Scale Industries 
are not acceptml by the [eiartznent of Taxation. Cenerally, taxes on 
induitrial raw material; arv levied at the customs point in advance. 

Due to different interpretations by tie Ministry of Industries and 
[kpartment of Taxation, entrepreneurs are compelled to go to court for 
an authoritative resolution. Even after favourable court decisions, tax 
ifficurs often continue to repeat their previous actions. 

Possible Im)rovements 

Al1 lw; providing concessions, incentives or any other exemptions 
should b drafted in a clear and unambiguous manner so that there is 

i tt le room for misinterpretation or divergent interpretations. 
Recommndations in matters of exemptions made by the Ministry of 
!ndstrie;s or Cottage and Small Industries should be binding on the 
Nepartment of Ta-ation. 

26. Customs 1962 1963 Enacted to make uniform and 31MG. 
Act 	 1964 consolidated custom 

1965 regulations. Ministry of 
1969 
 Finance
 
1971 Provisions for fixing and
 
1974 collecting custom duties on Various cus­
1985 exports/imports. toms officers. 
1986
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Customs authorities Rnvenue 
empowered to value Tribunal. 
exports/imports at their 
discretion for their Regional 
purpose. Court. 

HMG empoweted to purchase Supreme Court.
 
any import!; if found
 
underinvo iced.
 

IN1G authorisd to grant 
exemption or reduce the 
rate of -us;tons duties on 
any item. 

Custcm officer eligowered to 
sear ch aod seize any goods 
on reasonaile suspicion. 

Power to tak. pos;ession 
and confisrat:! contraband 
goods . 

Provision for penalty and 
prosecution. 

Provision for appeal from 
the original order. 

IMG empowered to frame 
rules.
 

27. 	 Customs 1970 Provision for Customs 
Rules Agent. 

Custom clearance procedures 
prescribed.
 

Rules and procedures
 
regarding customs godown 
etc. 

A. 	 Summary of C~bjCZLve'S 

'le object of Customs Act and Rules is to lay cown specific provision 
to be followed by custom officials and concerned individuals when 
importing into ind exporting from Nepal. 

B. 	 Current Con:; tra in tu; 

One of tho main coplaints lodged against existing customs procedures 
nas been that they are very complicated, time consuming and costly. In 
thie absence of clear, simple and short procedures, customs officials 
enjoy arbitrary powers which permit harassment of imjorters and 
exporters. Those powers can also be used to the personal advantage of 
officials and against the interest of revenue collection. 
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C. 	 Possible In!Lrovements 

The provisions of law ;hould be drafted in suchi a manner that they are 
free from possible divergent and trbitrary interpretation. The 
provisiozis regarding valuation of :oods should be based on known and 
reasonable criteria.
 

28. Excise 1958 1960 IMG tn.;ow,:red to fix rate H1MGto fix 
Act 1964 of cxciia on any product products as 

1974 throu;h pizutte rotifica- excisable, 
tion and to prescribo the f.same rules/ 
manner of it!; levying, grant 

exemptions. 
No one i. al lowed to 
operate any Lildhstr-y with- Excise Dept. 
out a license from the 
concerned excise office. Area excise 

officer to 
Procedures for obtaining enforce 
license provided. provisions. 

Power of arrest and hake- Revenue Tri­
over of any industrial bunal to hear 
products given to excise appe-al of 
officer, excise 

officer's 
Power of 111c; to frame order. 
rules. 

Power of IMG to exempt 
Ministry of 
Industries. 

any industrial product 
maximum of 3 yeors in the 
interest of the country's 
industrial development. 

Provision for prosecution, 
penalty and ppeal. 

29. 	 Excise 1962 Elaborate provis ions for Excise
 
Rules 	 designation, powers and Officer. 

functions of excise
 
offi cers. Inspector.
 

Procedures for ol taining
 
and 	granting license,
 
periods of validity and 
renewal, . tipulated. 

License o ; prescribed for 
certain pioducts suchi as 
matches, soap, cigarettes,
 
sugar, etc.
 

Rights and duties of factory
 
inspector and industry owner 

laid 	down.
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A. 	 Sunuary of 

'T1he purpose 
imposition, 

payable by 

Oieict.ives 

is to provide nece..sary legal provisions with regard to 
collection and general administration of excise duties 

industries. 

B. 	 Current Contraints 

Tlhere is no 'coordination betweeri Departirount of I:xc2iie and Ministry of 
Industries. As a consequence, exemptions granted under the Industrial 
Enterprises Act and ,eclared cgovernmnt policy are denied to concezned 
industries. Ve:ry often companies are compelled to move to the highest 
courts to claim the:ir rights. 

Possible Improvements 

If any excise exemption is available ander the industrial policy and 
Indutrial Enterprises Act, the certified reconendation of the Ministry
of rnd;tr~es accepted finalshould be as and binding on the Department 
o E xcise. 

30. 	 Provisional 1954 1980 IMG empowered to revise HMG. 
'Tax or amend any laws relating

.ollection 
 to ciutoms duties, excise Rastriya
Act duties or like at any Panchayat. 

tirt. on a provisional 
basis. Customs/Tax/ 

Excise 
Provisional taxes to be Officers. 
levied by executive order 
and to remain operative 
until amended by legis­
lature sitting immediately 
after issue of such an 
order or not revoked by 
HMG. 

A. 	 S ummy of ectives 

The Act :nables IMG to impose any charges in the form of taxes. 

B. 	 Current Cons ti air,ts 

Tax rates are generally revised through annual fiscal 
b:ine~s.:ec ,plantheir industriol or trading activities 
]udden change. in tax rates or duties may have adverse 

:. 	 Pos~ible Improvements 

In view of Article 

laws, and 
on that basis. 
effects. 

57 of the constitution (which exists for the same 
pur o:;,) there is no need or rationale for keeping this Act on the 
stat.u',2 book.,. 

31. 	 Contract 1966 1974 Coll.oction procedures in HMG. 
Tax Act 1986 matters of contract tax 

laid down. 
 Tax Officers.
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Act also applies to 
foreigners who are working 
as contractors in Nepal. 

Statements9 regarding 
contractual agreements must 
be submitted within I days 
of agreement to the 
concerned tax off_.ce. 

Revenue 
Tribunals. 

Higher 
Courts. 

Stipulations 
assessment of 
penalties for 
or incomplete 
elaborated. 

relating to 
taxes and 
giving false 
statements 

Tax officer to exercise
 
all power available to 
regular courts. 

Contract tax to be
 
collected at source.
 

H1MGauthorised to exempt 
contract tax in certain 
cases and frame rules. 

32. 	 Contract 1966 Sdedules and other 
Tax Rules procedures regarding 

collection of contract 
tax prescribed. 

A. aL Ob..tiyes 

In order to facilitate the collection of taxes from contractors, the 
Act 	 provides for collection at iourcv. 

. Current Jonst-raints 

Thbe law does not reflect 
othur than revonue. In 
.olleCtd in advance may 

concern about the interests of contractors 
case of termination or breach of contract taxes 
create difficulty in that it is not that easy 

to qet refunds once taxes are deposited in government accounts. 

, ossible Improvements 

Reconsideration of the need for a special Act relating to 

33. 	 Acquisition 1977 

of Lands 

Act 


HMG 	 is empowered to acquire 
or nationalise any landed
 
property if deemed necessary
 
to conduct any public wel­
fare work for itself or 
for any organisation. 
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Under the provisior.s of 
this Act, IIMf- is authorised 
to acquire arid the concerned 
copany/corporati on or 
Developmtnt Board entitled 
to ask for any land to be 
acqu i red. 

Mode ot 1Cc(JLUilt; Jk, mIlt-hod 

of calcul ating irltnj ri, ation 
and no cedu r a for receiving 
com'l:r.S Itio (ll so laid downi. 

Pow0er 0 :;tate to acquire 
land ,-r I n ud.rk;Terty call 
be utilized by any private 
or publ,,- com.ar. if this 

lea2s to Jen-ral public 
benefit. 

Landbi sc(iei for ont 
o ­purp 50 :-.7 '? u"izl~i fo: 

other nurrot:!0S Jr returned 
to its oriqirnal owner if 
not found es-entia. 

Provision :,o rtxecution of 
5(ht.elt Jf acquisition, 

prot;ucutimr, ."'d penalty for 
obstruction Di nor­
observanne: of the orders 
pres rrih-l. 

A. Lu-Lary of C*~ectives 

The main objective of the enact-m,:.;t i ; to provide necessa y legal 
provisions Ior acquirtin. lands to ccirr' out developmr.nt projects. 

B. Current Coast raints 

:,aw is discrimitatory in that there are two sets of rules for calculat­
trig compenation, n.e., one for the land acquired for IMG or HMG owned 
-orporate bodies and the other for non-governmental bodies or private 
',x)mpariies. <at::; of compensation also are generally riot based on 
market value. 

. "Possible Improvements 

The Requisition of Immovable Property Act (see hereafter) and this Act 
should be dmalgamated and basic principles be laid down in one 
comprehiensive act. Powers and procedures should be defined and 
procedureg streamlined. HMG (cabinet) should have tle power to 
authorise acquisition to ensure fundamental property rights of an 
individual. Land or property not used for the purpose it was acquired, 
if possible, should be returnld to tie original owner. The procedures 
and manner of d stribution of cnmpensation and mechanism for filing 
objections against acquisition could be improved. 
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34. Requisition 1956 1961 ILNG empowered to requisi- 1IMG. 
of 1963 tion any Inumovable property
Immovable if deemed in the public hMG
Property interest immdiately or designated
Act subsequently. officer. 

The property owner may be A judge as rn 
given tifme to anfile azbi trator. 
objection.
 

Order not open to 
challenge in any court of 
I e/. 

Owner of the property to 
be compensated ordinarily 
at market value. 

On questions of compensa­
tion, if not settled through 
negotiation and agreement,
 
a retired or sitting judge 
may settle the issue as an 
arbitrator. 

Property requisitioned may
 
be released. 

HMG may delegate its power 
to any of its official in 
a manner and with termr of 
delegation as specified in 
the official gazette
 
notice
 

HMG authorised to frame 
rules in order to carry 
out the purpose and 
objective o, the parent Act. 

Provision for penalty for 
obstructing the requisi­
tion process. 

Any owner whe, generally 
resides oztside Nepal and/or 
has invested his major
 
property outside the country
shall not be entitled to 
compensation.
 

A. Summary -;f objectives 

In order to make requisition of any ir )v&ble property liMG has been
given the necessary legal power, and th- _nciples of compensation and
 
procedures for requisition also have benn laid down. 
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1. Current Constraint9 

Any property requisitioned under the autJliority of tils Act seems to 

temporary period. The Acquisition of Landbelong to the 11MGon-y for a 
recentAct 1977 (by defl-ition "house" is also in.:iudod) which is more 

and comprehensive, . erves the saime purpose. 

Possible Improvements 

kequisition of Imnovable Property Act 1956 and Ac.quisitiOn of Lands Act 

1, 77 ;hould be combined into one -omprehensive and c:,;solidated law. 

Irop r rtcoticiliation between this Act, and --he Indusetr' il Enterprises 

Act, spiecially in aiatters of nationalization cf tri.strial properties, 

uIhoul be made. 

:.,and1976 1983 Land :evenue Collection MG. 

Revenue Offices for each of 75 

Act dii;trict established to Ministry of 

cllect land revenue on an Finance. 

annual basis. 
Department of 

Each land Revenue wllec- Land Revenue. 

tion office to maintain and 

register all Yinds of lands Land Revenue. 

w-ithin itu. jurisdiction. 
Zonal Court. 

Land revenu, offices 
empowered t.o freeze the 
transfer of owner:;hip or 
sale by auction of stch 

lands to recover flues 
aut-horis ei. 

Procedures regarding waiver 

of revenue in certain cases 
laid down. 

HMG empowered to make 
rules.
 

Without obtaining approval 

from committee, nc govern­
ment land or unclaimed 

land to be utilized.
 

Provision for punishment 
and appeal.
 

Procedures for preparation
36. Land 1980 


Revenue of land records and sale
 

Rules of government land laid
 

down.
 

Procedures for sale of lands 
by auction stipulated.
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Power, function and duties 
regarding collection of 
land revenue enumerated. 

Provision for claiming now 
lands.
 

New and unclaimed lands to 
be distributod on priority 
basis by HMG. 

Landi distributed under 
rehabili tation programmos 
also to bo registered by
each Land Revenue Collec­
tion Office. 

A. Sumnary of Cbjoctive 

Tho Land Revenuo Act and rulaa frama b' amG thereunder providenecessary legal arrangements and procedures rcgarding collection of landrevenuu, powers and functions of land revenue offices, 

I. Current Constrain t; 

One of the main functions of land revenue collection offices is tomaintain an up-tr.-dato registry system. Ownership of landed property isdecided on the basis of such records. But, duo to defective administra­tion, each transfer of ownership croat6n a now dispute. 

C. Possible improvmonta 

A system of up-to-date record keoping should be introduced tc' replacepresent dIiiaputo-generating mathodn. 

3. Nepal 1959 1960 Any factcry or establish- HMG to frameFactoi-y 1961 ment having ten or more regulations.ar d 1962 workers falls under theFactory 1974 put-view of this Act. Ministry ofWorkers 1978 Labour Wel-
Act Fatori , are to pay fare .nd Dept.minimum wages arid ensure of Labour 

employee safety and 
 Welfare 
welfare 's stipulated in responsible
the Act. for imple­

menting theEmployment of alien labour law. 
is generally forbidden.
 

HMG to fix and
Appointment of Factory revine minimum
Inspectors and Labour Wagesr it may
Welfare Officers by HMG. withdraw or 

extend the
Representation of labour 
 scopo of theunions in the management Act to any
of a factory provided, industrial 

es tab lishment. 
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38. Nepal 1963 1978 Details specified regarding 
Factory and the principles laid down by
 

Factory the parent Act.
 
Workers
 

Rules
 

A. vamnary of _bjectives 

In order to maintain peace and tranquility and ensure the economic 
welfare by makinq suitable arrangernent-; concerning the proper management 
of factories, the safety and comfort of factory workers and settlement 
of disputes betwe,.n workers, owners and management, this law was 
introduced and is being implenmented. 

B. Current Constraints 

Going :;trict ly by the. original intent., -h! Act was basically meant for 
industrial factories and workers engaged tlerein. But, under the power 
vested in 1IMG by Sect. 60 Li, the scope of the Act has been extended to 
cover any entity !;uch as a restaurant, hotel, transport service etc. 
which ha,; lead to di ffi cul ties in the application of law. 

Possible Imtrovemento 

It would be or.efera.l -o have separate labour welfare laws and 
regulations for different sectors.
 

39 bonus A:t 1973 1977 Profit making organisations 11MG to specify 

(private or public) required the date of 
to distribute a bonus to enforcement of 
employees amounting to 10% Act, frame
 

of profits. rules, issue 
directives and 

Any factory or organisation constitute a 
having 10 or more employees Tribunal. 
and more than Rs. 2 lakhs 
in fixed capital must Labour Dept. 
comply. to supervise 

the law. 
The man:,er, grounds and 
procedures for distribu- HMG constituted 
tion prescribed, tribunal to 

settle disputes 
Under certain conditions, referred to it. 
advance distribution of 
bonus is to be made.
 

Duties and personal 
responsibility of a manager
 

of an organisation on
 
failing LO observe these
 
provisions established.
 

Settlement of disputes
 
regarding the bonus issue
 
by or through the Labour
 
Departmenti failing to do
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uO, to 

const it 

bh r, 

ured 

utrr(d tu 

t rIbunt I. 
a 11MG 

Ru.es to) iD: 

executte tlie 
Act. 

fraci-d to 

purjxLies of the 

Provisi-:n 
pena Ity, 

for comrjiain and 

40. Bonus 
Rules 

1982 Balance s.tuc.t and income 
& exl-endi ture accoiunts of a 

concern to b ;ujitted 
within G owjnths after the 
fiscal Year erd!;. 

Provision and procedure 
f r making corrplaints; 
against fals.e )r wrolng 
accotult:;. 

(IOG organinatlons (ot-her 
than non-profit rmiiking 
bodies rendering promtion-
al services in the field of 
administration, industry 
and agricu'ture) obliged 
to set asl de funds for an 
84 of net pr.ifit bonus. 

Welfare 
Comittee to 

operate 
welfare fund. 

IMG to revise 
or amend the 
rules. 

IIMG to fix 
nd nimum rate 
and amount of 
bonus applic­
able to 
certain govt. 
owned 
organisations. 

Government trading or 
managemen t enturpri es 
enjoyin; rnopoly posi­
tions are obliged to set 
aside bont:; Ionhiey, which 
may be specified by IMG 

from tirrwi tu tirr,:. 

C"on.ti tlt. ion of a wul fare 

committee nd trne!/opera­
tion of welfaru fund 
pres cr i(bed. 

A. Sum_ of CbjectLives 

Establishes a 
organisations. 

required bonus distrLbi'uion by private and public sector 

H. Current Constraln ts 

I1MG has not yet enforced the 
more eligibhle enterprises in 
has not yet boon applied. 

law throughout the 
other geographical 

country. 
areas to 

7here may be 
which the law 

C. Possibi"II 0rover0ents 

Mandating different 
questionab e. 

rates of bonus for private and public enterprises is 
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41. 	 Lands Act 1964 1965 Ceiling on land to be HMG to frame 
1967 controlled by owners and rules, appoint 
1980 tenants, land reform 

officers, and
 
issue necessary 
orders and
 
directives.
 

Lands in excess of 11MG to exempt 
prescribed ceilings taken industries 
over by the state, from land 

ceiling laws.
 

For tie lands taken over Land Reform 
by the state in excess of Offices. 
ceiling, compensation to 
be paid by 11MG to the Regular 
owner. 	 Courts
 

Lands confiscated rray be 
distributed to landless 
people at fixed prices
 
paid in irnstalments.
 

Tenancy right guaranteed
 
through necessary legal 
safeguards'i. 

System of fixed rents 
introduced to encourage
 
and increase production.
 

Lands if used to develop 
prescribed industrial or
 
agricultural industries
 
may be exempted from the 
ceiling.
 

A. Sumviary of Objectives
 

Tbe basic objc , e of the Act was to introduce and protect tanancy 
rights, abolish .t. .dlordship (Zamindari system) system, impose ceilings 
on land holdings, fix rates 	of rent and ultimately encourage people to
 
shift their otd-erwise idle capital gradually to other industrial 
productive ventures. 

B. Current Constraints 

Provision for exempting from the ceiling lands if used for industrial
 
purposes has not been implemnted and administered properly. There are 
no general or specific guidelines as to precisely what industries are to
 
be granted this exemption. 	 Neither has agriculture production increased
 
nor the capital from the agriculture sector been found to have been
 
transferred in other productive industrial sector. Indirectly, it has
 
contibuted to discouraging agro-based industries. 

42 

0\
 



Possibe ~ove: I s 

Exemption from the cuilIinr; shou1 i bu, i:,ii, wit th, 'juc .red industrial 
oli , ouf HMG. 'Ihe Indsi Act should 1w atnwhI:u:l i r, all,t industrial 

un terrises quality to c:quirc and )wn u*L-; fur their. use once they are 
regisrered an Ir the Inhst ,,fl Entpi.,r s A'". 
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Appendix D 

QChER LAWS REVIEWED GOVERNING PRIVATE ENTERPRISES IN NEPAL 

Title 
Year' 

-promulgated-, _-1. 

0' 2. 
3. 
4. 
5. 
6, 
7,. 
8. 
9. 

Development Board Act 
National Transport Syatems Act 
Communications Corporation Act 
Gorkhapatra Corporation Act 
National News Agency Act 
Nepal AgencyAct 7 
Nepal Agency Rules 
Ban on Investment in Foreign Countries 
iquor Act and se o At-ca1974. 

Act 

1956 
1969 
1972 
1963 
1962 
1958 
1962 

1964 

" 

10 Black Marketing and some other Anti-Social Activities 1975 
(punishment) Act 

11 
12. 

Tax Arrears & Clearance Commission Act 
Industrial Trainees Act 

1976 
1981 

13. 
14. 
15. 

Tourism Act 
Nepal Electricity 
Contract Act 

Authority Act 
1978 
1984 
1966 

16. 
17. 

Revenue ',Tribunals Act 
Passport Act 

1974 
1967 

18. 
19. 

Passport Rules 
National Insurance Corporation Act 

1971 
1968 

20. 
21. 

Insurance Act 
Libel and Defamation Act 

1968 
1959 

11 
22. 
23. 

Civil-Rights Act 
Cooperative Societies Act 

1955 
1984 

24. Revenue Stamp Act 1963 
25. Road Taxes Act 1961 
26. Entertainment Tax Act , J96 

/!' i7..28. Entertainment Tax Rules.Ifouse Tax Act 19621963' 

29. 
30. 

HouseTax Rules 
Housu andLand-Rent Tax Act 

1963 
1966 

31. 
32. 

110 and Land Rent Tax Rules 
Vehicle Tax Act 

1967 
1974 

33. 
34. 
35. 
36. 
37, 
38. 
39. 
40, 

Vehicle Tax Rules 
Foreigners Act 
Foreigners Regulation
So IcSoties Registration Act 
Societies Registration Regulation 
Soil and Watershed Conservation Act 
Patent, Design and Trademark Act 
Audit Act 

1977 
1958 
1974 
1977 
1978 
1982 
1965 
1961 

" 

41. 

42. 
43. 
44. 

Town Development Plans (Execution) 
Government Contract Act 
Arbitration Act 
Nationalization of Private Forests Act 

1973 
1962 
i§81 
19571 

45. 
46. 

47.
48. 

Forests Act 
Corporations Act 
Nepal Petroleum ActDonation Act 

1961 
1964 : 
1984
1975 

49. General Principles Pertaining to Appointnent,
Departmental Actions in Corporate Bodies 

Promotion and 
. 

1986 

50. Export-Import Control Notification 1984 
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Isa uer 
, ..pny 

. ear 
Offered 

SECURITIES EXCANGE CENTRE LTD. 
N4EWISSUES 

,Amount 

Type....- Offered Share 
Security. Par Value (RsO0O) Limit 

No. of 

--­,-Percent-.... .. Subs-
Subscribed cribers 

J' 
Balaju 
Yantra Shala 
Electro 1977/78 Share Rs. 100 Re. 94.5 N.A. 118.0% N,A. 

'etauda 
Leather 1978/79 Share 100 1991.0 None 40.4 38 

Agriculture
SDv. Bank 1978/79 Deb. 1000 40000.0 100.0 N.A. 

NepalMetal Co. 1979/80 Share 10 4200.0 None 2.7 N.A. 
NIDC 

NIDC 

NbC 

1981/82 

1982/83 

1983/84 

Deb. 

Dab. 

Share 

10000 

10000 

I00 

40000.0 

40000.0 

2400,0 

-

-

50 

100.0 

100.0 

40.6 

N.A. 

N.A. 

505 

Battery
iNIC 1983/84 Share

18/4Deb. 

1983/84 . 

100 

0000 

4300.0 

40000.0 

N.A. 175.4 

100.0 

33 

N.A. 

Agriculture
Cov. Bank 1983/84 Deb. 1000 40000.0 50.0 

Nepal
Bank 

Arab 
1984/85 Share i0 15000.0 1500 263.0 5,072 

. Nepal Trad­
ing Co. 1984/85 Share i00 "314.7 None 4.3 66, 

a.: 

Nepal 
O1 

?DC 

trubn 
1984j,5 

1984/85 

Share 

Share 

i00 

i00 

1792.0 

10000.0 

500 

None 

300.. 

23.0 

613 

375 

Hima 1 
cement 

Nepal Indo 

Sue." Bank 

1985/86 

1985/86 

Share 

Share 

100 

I00 

10923.3 

12000.0 

None 

500 

17.5 

374.8 

367 

2,783 

Grindlays 
Bank 

Bottlers 
N,)pa 

1986/87 

1986/87 

Share 

Deb. 

100 

1000 

7500.0 

50000.0 

100 

-

540.5 

102.5 

5,035 

230 

*Fiscal year ending July 15. 
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Appendlx ;' 

SECUIUTIES EXC3IANGI: 7.EN'rRE tI-T. 
MARKTI' P "ATI cp; 

Fiscal Yea.r 1987 	 1st 

Mn. of No. of 
Traw.i- t.ve. ,o. ( 1'all!--1.Ol' 

t;ut r actiOns Shares Total lue ac t lon.ti 


S tr! ±1 E[cn 5 . 2 274 15 


1 3 54.2 215 2 

' u	z,i Ce
 

1rf Pis;port.
'r, 

ii:m;.,l tiazl 120 39.8 2298 50 


diI I'ra idinq 77 25.0 777 ­

:i t1 Bark 47 24.3 100 2 


N ;*, 18 14.6 118 2 


Phpcl llywouu 2 10.5 3 3 


I P 20 5.8 16 4 


N*a I Itiatte1' 3 533.3 298 3 


iI v, tlI Cement 36.0 67 ­

Bu-st i I .!
 

':d 1 1 73.0 3,942 7 


pat 	 ItLubc, 

6 29.2 23 2 


Not ii Indo
 

",-,- 1 


428 8,126 92 


uarter 1988
 

V .*1O . RS. 000) 
haIes Total Value 

4. 5 33
 

5.06 

88.8 2, 564
 

10.0 2
 

5.0 6
 

133.3 21
 

6.0 6
 

52.5 21
 

17.6 369
 

20.0 5
 

20.0 1
 

3,068 


