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"Public enterprises are hybrid institutions created
with the expectation that the strengths of the
private sector will be combined with those of the
public sector... By combining the strengths of both,
public enterprises were expected to do the right
things and to do things right. T'Infortunately, this
experiment in geretic engineering seems to have
failed." .

Dr. Prajapati Trivedi

Professor of Public Enterprise
Indian Institute of Management Calcutta

# India Today June 30, 1987, page 64



CHAPTER I: INTRODUCTION

A. Scope of Work

This study was commissioned by the USAID Mission/Kathmandu in
August 1987. Work began on October 15, and the draft final
report was presented to the Mission on December 11. The contrac-
tual scope of work called for:

1. An analysis of the various laws and regulations
governing operation of private enterprise to determine
incentives, disincentives, overlaps.

2. An anlysis of the various laws and regqulations governing
operation of parastatal enterprises, e.g. wage scales,
sources of management, procurement regulations, reporting
requirements, etc. to determine possible incentives/
disincentives to divestiture.

3. Identification of the Governmert's portfolio of
businesses including the responsible ministry, the holding
companies, the operating comranies, the subsidiaries and the
financial inter-linkages.

4. Identifiration, as may prove possible, of sectors where
the Government ‘s contemplating further business expansions
or diversifications and, the external sources from which it
may be seeking financing/technology therefor.

5. Analysis of the various laws and regulations governing
the operations of the Securities Exchange Center and, as may
prove relevant, commercial banking and other financing
institutional activities.

6. A preliminary investigation of the private sector's
receptivity/capacity to absorb non-traditional financial
instruments.

B. Parameters

While not explicitly stated in the scope of work, the study's
overall objective was the identification of obstacles to privati-
zation of His Majesty's Government's productive public enter-
prises. In principle, privatization has been a specific
objective of HMG at least since adoption of the Seventh Five
Year Plan in 1985. 1In practice, it has meant the - generally
unsuccessful - offering of a small minority of shares in -
generally unsuccessful - public enterprises. As of the time the
study was conducted there were informal indications from HMG
officials that the failure of such e¢fforts was recognized, and
that a broader and more specific statement of privatization
policy was imminent.

In the absence of such statement, there continue to be
significant differences of Adefinition within HMG nnt only as to
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of most or all of the assets, but transfers management
responsibilities to the private sector. This has a long history
in many developing ceuntries in areas such as airlines and
international class hotels. wnile broader appl:.cation would
certainly appear feasible, there are fow if any discernable
trends in that direction. This study will, therefore, address
only issu=as where permanent transtfer of all controls (ownership,
board and managem:ent) are involved. Parenthetically,
privatization does not by definition imply the end of all
goverrment involvement in productive sectors of the economy.
Private companies presumably will continue to seek financial
assistance from government-supported credit institutions and
government gquaranters on external loans where required by
international lenders.,

There would be no uscinl purpose served here in any lengthy
recital of the constraints (purchasing power, access to markets,
infrastructur:, poovulation pressures, lack of exploitable natural
resources, etc.) to Nepal's growth and development. These are
economic "givens"., There is one ron-economic constraint,
discussed hereafter, which warrants identification here. It is
that government poli~ies are viewed not only by the private
sector but also by public sector managers as confusing,
conflicting and/or irrational.

These feelings are endemic; they will not vanish with the
announced privatization of one or more public enterprises. In
tact, a likely reaction could well be suspicion as to the govern-
ment's true motives in divesting itself of the enterprise in
question.  Time antd patience will be required.

The study itself beging with a brief chapter describing the
creation of public enterprises over the past 30 plus years, and
1s followed by o section devoted to the current situation. The
ianufacturing sector receives primary attencion. There follow
brief descriptions of five public enterprises. Fach of these
profiles is hased on personal interviews with senior manageirent,
and is helievod factually accurate. Not all pertinent information
is, or ~ould be, 1ncluded. Other data might have seemed more
germans to o othor authors,  The object in each instance is to
raise a singl.e question:  does this enterprise now belong in the
public sector?  Answors will presumably vary depending on the
reader' s arientation,

There follow sections on various current constraints to
privatization groupesd under three broad headings: statucory;
financial;  and, secmina HMG concerns.  And, ultimately,
conclusions i recommendat lons.

Pinally, very considorable field time was devoted to identifying
the laws and regulations that govern operations of public and
private enterprices in Nepal. These are listed in Appendix C
together with summaries of, «nd issues raised by, the principle
statutes,  Apperdiz D list another 50 enactments also bearing on
company operations that were reviewed but not found sufficiently



critical for detailed description.

Equal attention was given, as is alss called for in the scope of
work, to identifying thoce companies in which HMG has a financial
interest. We are reasonably confident that Appendix A, which
details enterprises with an HMG holding of 51% or more, is
complete. However, there may well be errors or omissions in
Appendix B, which lists HMG direct and indirect holdings
totalling 50% or less. Tt might be noted that, despite numerous
official representations to the contrary, we were unable to
identify any single repository of data for Appendix B.

C. Acknowledgements

The sources of information for this study were numerous and,
without exception, cooperative, The author would like to express
his appreciation, as well as to acknowledge specifically the
invaluable assistance of his research associates:

Mr. Badri Bahadur Karki
Lecturer at the Institute of Law
Tribhuvan University, Kathmandu

Mrs. Shubha Banskota
Fconomic Specialistc
USATID Mission, Xathmandu

Errors of fact or interpretation are solely the author's
responsibility.



CHAPTER 11: PUBLIC ENTERPRISES - A BRIEF HISTORY
A. First Four Plans (1956-74)

In 1956, when the First Five Year Plan was introduced, there was
eractly one public enterprise (Nepal Bank Ltd.) in the country.
By 1974, the final year of the Fourth Plan, there were 61
(subsequently reduced Ly the sale of Nepalese Carpet (P) Ltd. and
the Vegetable Ghee Company). Of the net total, 37 had been
established under the Company Act, six under tne Curporation Act,
four under the Communication Corporation Act, two each under the
Commercial Bank Act and the Development Board Act and eight by
special charter., Fight different ministries and the NPC were
responsible for their supervisiona.

In the total were & considerable number of industrial estates,
rice and other commodity trading companies, development
authorities (e.g. NIDC, Cottage Industry and Handicraft Emporium,
Agriculture Development Bank), etc. However, 15 of the 25 SOEs
assigned to the then Ministry of Industry and Commerce were in
the manuvfacturing sector. Of these, the largest (authorized
capital of Rs. 10 million or more) were:

Enterprise Date Authorized External Ownership
Established Capital Assis-
tance

Rs million

Bansbari Leather 1962 Rs 10 PRC HMG-100%
Birgunj Suagar 1964 100 USSR HMG-100%
Janakpur Ciqgaratte 1966 80 USSR HMG-100%
Brick & Tile Factory 1968 20 PRC HMG-100%
Agricultural Tools 1969 30 USSR HMG-100%
Himal Cemont 1970 20 FRG NIDC/
NTL-100%
Royal Drugs 1972 15 None HMG 92%
NIDC 8%
Hetauda Textile 1974 100 PRC HMG 100%

Combined authorized capital of the remaining seven manufacturing
enterprises (excluding only the private Raghupati Jute Mills
which HMG acquired in a 1959 salvage attempt) totaled a mere Rs.

Profiles of Public Enterprises in Nepal, Office of Corporation
Co~-ordination Council, 1978,




13.7 million. Thus, in terms of authorised capital (admittedly a
crude measure but sufficient for illustrative purposes), Rs.

360 million of Rs. 389 million (4Y43%) of new investment in public
sector manufacturing during the years 1956 through 1974 was
directed to just eight enterprises.

Six had been built with the assistance of either the PRC or the
USSR, one with FRG help and cne converted from 2n HMG depart-
ment. Ownership, understandably, was vested exclusively with
HMG. A 1977 study stated that these enterprises "can be
identified as the direct off-springs of foreign aid (mainly
grants), [ them, the role of foreign aid was absoiute in
bringing thegse industries under the public sector"s.

Other bilateral and ma'tilatoeral donors were, of course, also
active in Nepal luring these years, but their concentration
tended toward orher s.e.ctors of the economy (or, if to industry,
through support functions such as industrial estates and develop-
ment finance).  To cite specific examples, the Nepal Flectricity
Torporation, the Drinking Water and Sewcrace Board, the Nepal
Telecommunicationg “orporation, the Jute Development Trading
Corporation, the Darry Development Corporation, the Timber
Corporation of Mepsl Ltd. and the Transport Corporation of Nepal
had all existed as amall government departments prior to being
transformed 1nto lejgal entitics to receive or channel foreign
aid,  Donors included THOA (The World Bank), ADE, USAID, Japan,
the Netherlands, Mew "oaland and Denmark as well as the PRC and
the 1sae,

B. The Fifth and Sivth Plans (1977-84)
In 1974, HMO announcert a new industrial policy. Tndustries were
classified in terms of fixed capital investment into four broad
cateqgories:

1) Cottage and rural - upto Rs. 200,000;

2) Small scale - Rs, 200,000 to Rs, 1 million;

3) Medium - Rz, 1 million to Rs. 5 million; and,

4) Large scale - over Rs, S5 million.

With regard to the role of public enterprise in manufacturing per
se, 1t was stated that for the future:

')} In basic industry (defined as iron and steel, chemical
fertilizers, oetroleun and  cement), HMG reserved the right
= subseribe from S1% to 100% of the paid-up capital in any
such enterprise,

v Performance of Public Fnterprises in Nepal, Office of Corpo-

ration Co-nrdination Council & Tndustrial Services Centre,
1977.




2) In primary consumer goods (defined as cotton textiles,
medicines, dairy products, vegetable oil/ghee, writing/
printing paper), HMG might initiate such an enterprise hut
not necessarily retain as much as 51%, and

3} In other primary consumer secters (not defined), HMG
might initiate but would subsequently dispose 100% to the
private sector.

As noted warlier, there were a net 59 public enterprises as of
the end of the 4th Plan. The number of new SOEs proposed during
each of the Sth and Afth Plan periods dropped sharply. Of the
total (16), oane was the Security Marketing Corporation (now the
SEC), another was the Nepal Institute of Standards and seven were
industrial estates. 'The remainder wero:

Fnterprise Eyvternal Current
Assistance Status
fletauda Cement ADB Plant commissioned in late

1985; operating problems
continue.

Hetauda Leather See Status Subsequently converted
into joint venture with
dest German firm. Recently
reported to have suspended
operations.

Bhrikuti Paper PRC . Trial production began
mid-1986, centinuing
supply/demand problems.

Nepal Magnesite India/IFC Established ir 1979 as a
Industries [now joint venturs. Full scale
Nepal Orind operations projected for
Magnesite (P) Ltd.) mid-1988.

Ganesh Himal Lead Tndia/IFC Established in 1979 with
ALK.AL Nepal Metal o, projected operations in

1985. If completed,
commaercial operations not
axpected hefore 1991,

Udayapur Cement Japan Financing agreement
signecd October 1987.

Rosin and Turpentine USSR Plant completed in 1986.
Company Supply/marketing problems
being encountered.

As of late 1987 four factories had heen completed but for varying
reasons none of the companies have been able to establish
commercial operations. A fifth, Nepal Magnesite, has encountered



continuing financing problems which have nearly tripled project
costs from original estimates. Projected capital costs of Nepal
Metal have risen six-fold since the original feasibility study.
Given current world vinc prices, financial viability may be in
question. Construction of the Iilayapur Cement Plant obviously
can not bhegin unt 1l 1988 at the carliest,

Nepal, by 19385, accordiny to the NPT, was approaching self-
sufficiency (on a current-demend basis) 1n consumer items such as
cigarettes and matches, some food stuffs {sugar, wheat flour,
biscuits, confectionery, vegetable ghee, noodles, beer, alcoholic
beverages) and launiry soap as well as paints, polyethene pipe
and corrugated sheeting, but remained seriously deficient in
areas such as orment, textiles and paper.

C. Seventh Plan (1685-900)

New SOFE 1ndustrial projects in the 7th Plan are notable by their
absence.  The program calls for a) maintenance of established
public enterprises, h) expansion of the Himal and Hetauda Cement
plants’ productive capacities, and ¢) completion of Bhrikuti
Paper, Nepal Orind Magnesite, Nepal Metal, Lumbini Sugar, Nepal
Paper and I'ntw..! “ninning Projects.  (The latter four having been
approved Jaring, but were not formally included in, the pre&ious
plans.)

The 7th Plan does dentify over 100 priority industries (with
estimated investment costs and physical output capacities) to be
promoted in the private sector.



CHAPTER IT1: CURRENT SITUATION
A. Public Enterprise Policy Under the Seventl Plan

The 7th Plan points out that while only four new public enter-
prises had been astablished 1o the preceding five vear period,
the flow of funds from H¥G to its S0Rs had tnereased by an
annual rate of 765, Purther noted was that the cumulative loss
{as of 1381/82) had reached 49% of the SOEs' total equity. The
Plan attributed this “dismal pictare” to 1) the SORg! inability
to institute internal controls and 2) the negative affect of
government price-tising,

To mect overall obioctives in general and increased private
sector pirticipation in particular, the Plan adopted 14 policies
regarding SOFs,  Some woere directed at MO ministries, others at
public enterprise managoments.  Some wore highly specific; in
other 2ases, targets wore only wvaaquely defined.

HMG 1s now approaching its mid-term review of Plan accompl ish-
ments.  The table below refloects discussions with officials in
various ministries as to the current status of the public enter-
prise objectives,  The division of the inplementation efforts
into categories of (1) accomplished (2) attempted and (3) neither
accomplished nor attempted is the authoer's 2ffort to convey a
reasonable concensus of theso officialg' views, "'hile
necessarily a bit arbitrary, the author bulieve. that no HMG
official interviawsd wonld irgie that any of the items in

category (1) belonaed in (2) - or vice VOTrsas.
Policy No. Obhjective
Accomplishest  __L____.__
5 Accountability of SOE chiefs clearly

defined: to bhe appointed; rewarded;
and punished on this basis.

5 Product quality-control standards to be
established for 50Fs with monopoly
riqghts.

7 A plan to ha prepared to assure
organized supply of essential goods.

11 HMG to financially assist an SOE i1f
losses result from HMG decisions in the
national interest,

" The policy objactives are summarized aere, the full text can
be found by the number reference in pages 246 and 247 of the
Plan,
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13 SOEs to be classified as to whether ex-~
pected to earn profits, to run at break-
even or to be subsidized.

Attempted

3 SOE boards of directors to set salaries,
allowances, appointments and promotions,
product prices, and capital investmer.t
programs.

9 SOE shares to be floated wicely te
mobilize savings.

10 SOE's to submit financial statements
within 6 wonths of fiscal year end.

12 Each concerned ministry to establish a
separate unit to monitor SOE perfor-
mance.

15 SOE management incentive system to
maximize profits/minimize waste against
set tiargets.

Neither

1 Additional amalgamations of similar
SOEs.,

2 Prepare list of financially unviable
SOEs and effect process of amalgamation,
liquidation or transfer of ownership.

8 Give priority to industrial enterprises
that will contribute to goal of self-
sufficiency.

14 Encourage private sector participation

in SOEs being run on government subsidy.

With regard to the policies in the mid-range "attempted but not
accompl.ished" category:

- SOE boards of directors do fix allowances (except in
subsidized enterprises), but wages and salaries remain
set according to PSC regulations. Boards do not move
to confirm appointments; some SOE managers have been
in "acting" capacities for as long as six years.
Boards do not wexercise independent responsibility for
product pricing.

- A few shares in a few SOEs have been offered; there
has been no savings mobilization impact.

10



- Few SOEs come anywhere near the six-month submission

target.
- There arc individuals within the ministries who now
monitor S$OEs, hul discreet units have not been created.

- The Cabinet in 1985 cstablished detailed performance
criteria, but the financial rewards due successful SOE
managers remain undisbursed.

B. Structural Adjustment Plan Objectives

As part of the Structural Adjustment Plan arrangement between HMG
and the World Bank it was agreed, inter alia, that more realistic
pricing policies would be adopted for public enterprises, manage-
ments ctrengthoned and the size of the public sector reduced

through the process of divestiture.

Such objectives are clearly in full consonance with HMG's own
policies as expressed in the 7th Plar. However, among the
specific measures called for in cenformance with the World Bank's
initial loan was formulation of an action plan for closure,
divestiture, and managcment reforms of oublic enterprises. As
with similar provisions in the Plan itself dealina with troubled
S0Es, this condition remains essentially unfulfille

This matter was discussed during recent visits of a World Bank
mission or the subjecct of the sccond tnstallment under the Struc-
tural Acdjustment Credit., HMG proposed essentially a negative
list, i.o, certain scctors of the ¢conomy in which the public
enterprises would not be candidates for divestiture. The sectors
were utilities, public welfave, finance and national monopolies.,
If this becones official HMG policy. it seems probable that the
World Bank will not require a "positive" list of specific
candidates for privatization. The Bank will, hcwever, continue
to be concerned about the specifics of implementation.

C. Puvlhie Enterpriscs in Ooeravion

The number of public enterprises currently cperating in Nepal
varies according to Aefinition and source. Whatever the total,
it is cloear tnat principal growth period for SORs began in the
late 16460"s and culiminated in the carly 1970's, Thereafter, the
momentumr o create new S50FRg virltually disappeared - with the sole
exception of the manufacturing (inclusive of industrial estates)
saector.

There are today zome + »r - 25 industrial SoOFs (again, the number
may vary by definition or snurce) in operation or under cons-
Eruction in Nepaly,. With rare exception, the larger units (in

+ There is also a relatively sacent trend - discussed
hereafter - of investing in operating subsidiaries whose
ownersaip structure may differ from that of the parent company.

1



terms of cost, employm:nt or other measures) have been built with
foreign aid, the PRC heing the most active single donor.

By the opening of the 7th Plan - which as noted forecast no new
industrial SOEs - some of the longer-established factories (e.qg.
Janakpur Cigarette, Birgunj Sugar, Himal Cement, Bansbari
Leather) had reached levels of physical output reasonably close
to theoretical plant capacity. Fcr others, including plants in
trial production or under construction, the future does not
appear particularly promising,

In 1983 the Contre for Economic Development and Administration at
Tribhuvan Univoersity published a study based primarly on
questionnaires/interviews with 59 middle and senior managers in
nine of Nepal's larger public enterprises#. Among findings
(prosented arithmetically in the study, here in percentages)
WEere:

1) As to why their enterprise was failing to meet
targets, over 40% listed the principal cause as govern-
ment policies. This becomes cven more striking when
compared to thoe next most frequently cited problems
which wore resource limitations (24%), market restric-
tions (144}, environmental factors (12%) and technology
(5%).

2) Only 12% of those interviewed felt that appointment of
top management was based on merit; 14% said the hasis
was political and 69% felt both factors were involved.

3) As for the "consequences for hard and sincere work",
29% expected appreciation and recognition an? 22% a
better chance of promotion. PRut, 253% felt that nothing
particular would happen and 24% believed "nobody will
cace"

4) Regar-ling the basis for promotion, 34% listed either
qualifications or hardwork. However, 39% believed
vears of service most important, while 27% cited
"personal connections and flattery"

A more detatled examination »f the ~auses of low afficiency in
public enterprises gave the managers an opportunity to rank 14
specific factors offered by CEDA.  Of the 59 managers inter-
viewed, 45 selected the most serious problem as being either
"nobody affected 1by) losses" or "rules and reqgulations interfere

« Management Problems in Puklic Sector Manufacturing Enterprises
in Nepal, CEDA, July 1983. The public enterprises were:
Jdnﬂnput ,‘qarntte, Birguniy Sugar, Bansbari Leather, Hetauda
Textile, Royal Drugs, NDairy Development, Harisiddhi Brick &
Tile, Livestock Company, and Agricultural Tonls Company.
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prices to its input suppliers. This can also serve to protect
management in the event of less profitable operations some time
in the future. A more prevalent example is the reluctance, for
fear of potential disruptions elsewhere, to consider offering
above minimum wage payments in return for increased productivity.

In other words, public enterprise managemonts, while theoreti-

cally functioning in more of a risk/reward environment, continue
to waver between financial and social objectives.

14



CHAPTER TV: PUBLIC ENTERPRISES - SELECTED EXAMPLES

As described in the Introduction, no attempt has been made either
to undertake or to present a definitive study of the five public
enterprises in this section. fTo the contrary, the objective is
to provide capsule descriptions illustrating both the range of
company activities and the channels by which HMG has become
invelved.

Of the five $0Fs, one has been in business for over 25 years and
has never been profitable. A second is under construction. All
of the remainder - one in industry, one in trading and one in
services - are currently profitable. All three are effectively
HMG monopolics, For two, 1947 will mark the beainning of
meaningful compretition from the private s=actor,

A. Balaju Yantra Shala (P) Ltd.
1. Backgrounri

Balaju Yantra Shoala (P) Ltd. (PRYS) was established in 1961 by
NIDC but more particularly as an engineering workshop to help
construct the cheese factories that Swiss aid (presently, Swiss
Association for Technical Assistance) had planned in Nepal's
mountainous regions.  To this dav, BYS considers itself - and
with pride - as a service and training center. Managemment
believes that more than 0% of Nepal's present workshops (there
woere none 1% yaars ago) are operated by ez-BYS employees. BYS
tries to keep one steop ahead - in terms of technical complexity
- of 1ty competition; when they catch up, BYS moves on. Ten
years aqo BYS developed a turbine-making capability, and at least
once successfully competed for an overscas tender. Today, seven
other companies (five owned by former employees) copy its design
and manufazture turhines,

2. ODperations

AYS has ro standard products, no proprietary line of its own. Tt
makes or repairs spore parts, steol fabrications (suspension
hbridges, roof trusses, tanks, etc.) and office furniture and
cquipment as per cliont specification or design., Not surprising-
ly, BYS loses noney and equally, therefore, cannot maintain the
unfinished stee]l inventories that would make it more competitive
(for, say, Jdonor cons*ruction projects) and more profitable.

Until 1984 the company had three divisions: mechanical;
olectrical; and, sanitary. The latter were converted into
public limited companies (Palaju Yantra Shala Flectrice Company
Ltd. and Balaju Sanitary Engineering) and the sanitary company
sold to the public via SRC share of fering.

3. Current Status

BYS is presently owned 15% by NIDC, 85% by SATA. Of its five



member board of directors, three (including the Chairman) are
appointed by SATA, two by NIDC,

The company estimates Nepal's annual structural steel require-
ments {(normal fJdemand plus maior projects) at 10,000 tons.

nYS has a4 capacity of 1,000 to 1,200 tons. Tt estimates 1its
competitors' combined capacity at 5-6,000 tons annually. All
operate well under capacity because the orincipal buyers are HMG
and donor aid praiccts which taclude teel from Japan, Korea,
India, etc.

N, Butwal Fpinning Mill
1. Backgroun

Wwhen in 1982 *ne decision was made to establish an independent
spinning mill 1a Nepal, HMG had hoped to negotiate a grant pack-
age from some lonor country. Failing that, HMG in 1983 agreed to
purchase the machinery component from the PRC on concessional
terms (7%, wight yvear loan), and thereafter turned to SOEs to
provide funding for the factory building, warchouses, etc. A
decision was also taken to offer Rs, 32.2 million shares to the
ageneral publiy -,

Howoever, Salt Trading Ltd., subsedquently offered to buy 31.18 of
the equity and soe to underwriting the balance. 1In early 1987
the proposal was accepted and management of the company was
turned over to Jalt Trading.

2, Current Statug
The preseat shareholders of Butwal Spinning are:

Holder Capital % of total
{ rounded)

Janakpur Cigarette Rs 32.9 million 36.5
Salt Trading 32.2 35.8
Birgqun) Sugar 8.5 9.5
Himal Cement 8.5 9.5
NiDC 6.0 6.7
HMG 1.7 1.9
Cottage Tndustry &

Handicraft Emporium 0.1 0.1
SEC 0.1 0.1

Rs 89.9 millior.  100.0 %

16






shareholder, 98% (the original promoters had bheen Nepal Bank,
National Trading Corporation, Rastriya Deema Sansthan and the
Nepal Commercial Bank, which continue to hold the 2% balance).
After some ecarly years of profits and dividends, NOC began to
report losses. Nne facter was the perceived need to invest in
bulk storage facilities at various centers in Nepal, at the bord-
er transit point with Tndia and at the port of Calcutta.

2. Operations

Around 1983/84 when NOC's profit picture was showing improvement,
NOC began investigating the potential for lubricating oils.
Initially planned as an internal activity, various private and
public companies expressed interest and Nepal Lube 0il Ltd was
established as a public limited company. It is now 53% owned by
NOC, 274 by the interested companics and 15% by the general
public through a recent SRC offering. MG has no representation
on the subsidiary's board of directors. A new corporation, Nepal
Bitumen and Barrel Company, will be established to handle bulk
bitumen, manufacture barrels and produce road emulsions. NOC
will own 95%% of this enterprise with the balance held by 15-16
public entorprises and private individuals. Shares may be
floatw«d on the SEC abt some point in the future.

3. “urrent Status

With the rocent Tiberalization of import licensing, technically
HOC no long -+ has a monopoly on distribution of petroleum
products, al, as NOC freely admits, doubts about continuity of
government policy arce a deterrent to potential competitition. No
cne woulld want to replicate NOC's investment in bulk storage
facilities only to lose thoir import licence at some subsequent
time,

NOC's curreat turnover is in the arca of Rs. 15-18 hundred
million (+ nr - % 75 millisn). TIn each of the past two fiscal
years, pretax profits have boeen well in excoss of its Rs. 60
million patd-up capital (ind have Wiped out all accumulated
losses).  However, NOC i: now seriously undarcapitalized.
"msecured borvowings from commercial banks have reached levels

as high as five timens its paid-up capital, a violation of the 2:1
debt fequiey provision of “lepal Company Law not to speak of sound
financial management,

Eoeo Rastrive Seoma Sansthan
t.  Backqgroundd

Ragtriya Y oema Sansthan (YU1CY, the national insurance company’,
4a5 founded i 1957 by B, Mapal Bank and the Central Bank to
write life and aeneral insusance. At that time there were
perhaps one hunared branch ofYices of Indian insurance companies
operating in Nepal, but isllowing nationalization of the Indian
insurance industry in 1973, the mamber dropped to two (one based
in Bombay, the other in Caleutta)., Nepal 3ank also operates a
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subsidiary insurance business (traded on the SEC), primilarly for
its own business activities. & new private insurance company
that will offer both life and general is being organized and is
experted to have a share offering in the near future.

2. Operations

NIC is and is not two separate companies. The term life
operation is state-owned. The general insurance, principally
casualty and fire, business has some 500 private shareholders
resulting from an GEC offering. Ownership is as below:

Life General
Paid-up Capital: Rs. 1.8 million Rs. 8.2 million
Ownerchip:

HMG Rs. 0.5 million Rs. 3.9 million

Central Rank 1.0 2.4

Nepal Bank 0.3 0.9

Private shareholders - 1.0
1.8 million 8.2 million

3. Current Status

According to management, general insurance is the most profitable
busines:s.  The concept of life insurance is not well understood in
Nepal. There are some 18,000 - 19,000 policy holders but the
averagse value {5 relatively small.

NIC is one of the least-requlated companies it would be possible

to find o oany Yield anywheve.  The sole legal restriction on
Life insurance operations, tfor oxample, is that 50% of premium
fncom: e dnvestod in Nepal - a constraint perhaps for the

remaining 'ndian insurors but clearly not for NIC.
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The gencral statutes and the number of public enterprises
established under each are#:

Company Act (36)

Corporation Act (6)

Development Board Act (3)
Commercial Bank Act (2)
Communications Corporation Act (4)

The public enterprises established by special statute (and the
dates of their enactment) are the NIDC (1959), Employees
Provident Fund (1962). National News hgency (1962), Gorkhapatra
Corporation (1963), Royal Nepal Airlines (1963), Agriculture
Development Bank (1967), Naticnal Insurance Corporation (1968),
Guthi Sansthan (1976) and Nepal Electricity Authority (1984).

There are significant differences among the general statutes -
and ti :r2fore among the enterprises created thereunder - in terms
of the provisions for establishment, capital structure,
functions, government control and dissolution. For example, the
Company Act and Commercial Bank Act permit an enterprise to come
into existence following approval by the relevant authorities
while the Corporation Act, Development Board Act and Commu-
nications Corporation Act require formal notification in the
official Gazette.

Under the Company Act, an enterprise must register its name,
address and objectives together with a description of the share
capital subscribed with, as appropriate, the Department of
Industrics or Department of Commerce. Under the Commercial Bank
Act, an onterprise must first be approved by the Central Bank
and thereafter comply with the provisions of the Company Act.

The Company Act, the Commercial Bank Act and four of the Special
Acts (NIDZ, NIC, Agriculture Development Bank and Nepal
Hlectricity Authority) make provision for a General Assembly of
“hareholders.  The Communications Corporation Act and Gorkhapatra
Corporatinn Act require that employces (who are alloted 25% of
the shar. capital) be represented. The remainder contain no
provision for constituting a Seneral Assembly.

The Company Act confers broad powers to the General Assembly.
The Tommunications Corporation Act and Gorkhapatra Corporation
Act perail sharchelders only the election of a single director
and to Jdeliborate on the enterprise's annual report.

An for the toard of Directors ot a public enterprise, three - the
vompany Act, Commercial Bank Act and Nepal Electricity Authority
- proviie ot representation in proportion to share ownerst:ip.
The Corporation Act, Development Roard Act, Employees Provident

# See Appendiz A for the enterprises currently in operation
by administrative ministry.









The Foreign [ixchange Control Act permits Nepalese with
Central Bank approva! to hold overseas bank accounts -
which are prohibhited under the Ban on Investment in
Foreign Countries Act,

Central Bank approval is required to establish, inter
alia, finance companir~s - which has not been forthcom-
ing although enabling legislation has been on the books
for over two years.

Under taorms of the Income Tax Act (Section 19A), the
Managing Dircetor or Board of Directors are personally
responsibl~ for any taxes due following closure or
dissolution of 2 company,

Employaent of foreiqa nation.ls is generally not
permitted unloss the Ministry of Labor determines that
qualified MNepalose are not available.

The Depavtment of Taxation is bound by ~ but may not
observe - cxemptions granted under industrial incentive
legislation, nor court rulings upholding such exempt-

ions.

Ineffactive administration of the Land Revenue Act
results in extended 1nagal disputes regarding property
titloo.

The 1973 Ponus Act requires any for-profit orga-
nization with 10 or more employees and Rs. 2 lakhs
capital to distribute 10% of its zanual profits as
enplovee bonuses if it is in the private sector and 8%
if in the public sector.





















stability. Even absent such conditiong, surplus labor can
present a seric is obstacle to privatization. Labor laws in
some countries can make termination ef redundant workers
prohibitively expensive if the full cost is to be borne by
the new owners/managers. For governmen% to absorb such
costs 1n tie form of a reduced selling price may be attacked
as o Vagive-iway” to vested interasto,

3. Ooncentrations of Wealth

No governnent volecomes the prospect of transfoering ownership of
public enterprises to private interests already deemed to control
an inordinate share of the nation's wealth., Yet, it is exactly
those strata in the nrivate sector that have the access Lo
capital, the unierstanding of risk ventures and the ability to
attract jualifil management. They are most likely to mane a
privatized 508 o financial and economic success.

In Nepal, such concerns appeat Lo ndave been reflected in the
exceedingly cautious approach to past offerings of public
suterprise equity.  There have been no direct placements (though
sale of Faladu Toxtile by advertised tender is supposedly under
serious consideration), and sales through the SEC have been
characterized by

(1) the offering of a relatively minor percentage of
the enterprises' equity; and,

{2) rocently placed stringent limitations on the
numher of shares available to any single
purchaser.,

TE, in the future, "MMG does privatize 51% or more of a given SOE,
‘1) above will nan longer serve as a constraint. If further, the
secondary nmarker levelops as its supporters hope, the limits
placed on initial share purchases will prove only a temporary
restraint . Subsequent accumulations (even with shares in
ravister-cd rather than bearer form) would be administratively
viery dirticult to monitor or control. It is certainly beyond tLhe
capacity of the S5EC with its multiple respensibilities and
Limited resources, 1t is also far too early to consider imposing
statutory reporting requirements on the Nepali equivalent of
"insider" trading. An interim measure might be to announce that
4 general monitoring responsibility had been assigned to, say,
"he Corpeoration Toordination Division in the Ministry of Finance.

The conccrnsration of wealth issue is a legitimate concern, but it
it only one facet: rhere are risks in taking control of a
privatice 7y the families in Nepal with established financial
resourcen tan host oaccept such risks; to the extent they do
invaest, that portion of their capital stays in the country; and,
oo the cutent rhey are financially successful, both the economy
and ~ther smaller shareholders will benefit.,




C.

Implementat ion

After a divestiture policy has been promulgated there come the
questions of (1) which enterprise/s to sell, (2) at what price
and (3) how.

1.

Which Frterprises?

To date in Nepal - as in many other countries - initial
efforts have beoen to dispose ¢f public enterprises which
the government itself did not very much want. Not
surprisingly, potential investors tended to share HMG's
poirt of view. A somewhat different element in the problem
may be secen in HMG's decision to make an offering of NIDC
shares. NIDC is a development agency. By definition its
foremost responsibility is not profit maximization; its
loan and cquity portfolio should include trouhled companies.
NIDC is not the sort of vehicle in which small investors
should be wncouraged to participate. HNor, as was the case
with the Nepal Metal Company offering, should investors be
invited to participate in the shares of a company fa. in
advance of commercial operations - let alone demonstrated
viability.

There are established public enterprises with proven
operating and financial records. If privatization is to be
meaningful, HMO must be propared to give up control of such
companies.,

What Price?

The decision to put the shares of a successful company on
the market is simply the first step,. Equally impnrtant -
but even more difficult - is determining a price that is
fair to both seller and buyers. It is disturbing, though
understandable, that the issue of price - and how it is
arrived at - seems not to have been a subject of much
informed d~liberation in past offerings.

Part of the pricing dilemma may, again, reflect concern
regarding rolations with a donor country. SOEs of this
nature frequently in retrospect appear to have been over
capitalized (often with over capacity). The prospective
writedown of assets and liabilities {together with attendant
deprecintion and financial charges) to reach a position of
operacing wviahility (and, therefore, saleability) could
understandably qive a recipient country some hesitancy.

Such external factors aside, it is imperative to have a
source/mechanismn to help balance the legitimate goals of the
seller, thoe buyer and any financial intermediaries that may
be involved. At present, there are in !epal - as described
2artier - no resident organizations to which HMG can turn
for advice and assistance. The SEC is uot so cquipped. The
new joint conture commercial banks may in time develop
merchant ‘investment banking capacities, but have not to date




done so. There are certainly individuals in the business
community with many of the requisite skills (as well as the
necessary knowledge of Hepal), but whether one or more would
be acceptable to HMG as unbilased advisors is, of course,
uninown,

In the tnived States, underwriters of o company's first
shar» oftrering would generally be more than satisfied to see
the secondiary markec take the issue to 1 10-15% premium

over the nrospectus price.  The now ownoers have the
opportunity of taking a reasonable rewari for the risk of
participating in an unscasoned issue while the selling
shareholders have not been unduly penatized. In Nepal,
receptivity to a new issue will almost cortainly be hased
more on characteristics such as liquidity and vield than on
the prospect for a quick windfall profit.

One quastion gelling governments f{requently face is whether
to renovace the candidate enterp ise in order to enhance its
marketabilivy/sales price., In the author's experience, a
relovant analogy can be taken from the real astate market
whoere modest sums devoted to essentially cosmetic
improvenents may be well spent but investments in major
structural changes are seldom recouped.

3. How?
Implicir 14 the bricing process is a decision whether an
enterprise is to be sold as a "going concern" or for its
"break-up" value.  “or the latter approach to be successful,
ther: needs to have been a finding, first, that net assets
excerdd liabilities (if not, a government's only realistic
option 13 jiquidation) and, secona, that progspective buyers
belisve realizable net asseot values excood the government 's
asking price.

Sale as a 1oing concern - with its anticipat-~d future earrnings
and diviaends - is intended to, and should, generate noce revenue
frr a selling gavernment than o straight sale of assnts (but
2rterprises in the latter cateqgary mac have roprasented greater
Irains »n the sentral bhuddget),
The anthor ~ne had the unusual opportunity »f planning and
nanaginag the Dirstoshace issue in the historw of a certain
country. The tlentity of the country is irrcelevant; its
cconnmic, gocial o and physical characteristics are net. Infras-
tructure was well advanced, as was the finarcial system, Perhaps
5% of *ue populiace wers within ar hour or louss listance of a
commaersial bank office., Por capital income was relatively high
AB owers propensities to save.  Literacy (in onc or both of the
Fraincival lanquodqes) was nearly universal. neademic/professional
traimine o Purope was common - as, therefor., was QUPOSUre o
pntstizatar tinancial markers, T proverd rolatively simple 4o
; ooffering noticrs in the loea! newsnapers and
oley commercial bank branches as selling agents

’ .
DrapTer

.
‘.
-
N

"3



(for distribution of prospectuses, receipt of applications and
collection of funds follcewing final share cllocations).

These conditions are not duplicated i1n Mepal. A very substantial
percentage of the population can not, will not or should not
participate in an 350K share oftfering. 9nce the decision has been
made to bring a specific public enternrise to market, the
commercial bhanks should he aporoached as to their willingness to
act as agents or underwriters or both,  Potential instituticnal
investors - the bhanks, the NIC, a4 new 'init Trust - should be
involved. It s wory tenpting to recommend *hat “0Fs themselves
be encouraged to participate so portfolin invoestor:s,

“inally, HMG should be preparod to consider sale of going
concerns (15 with asset asales) on the basis »f direct negotia-
tions, even advertised tenders, without share offerings.  ¥ven
placement with o financial institution planninag subscquent resale
might bhe o possisility.,  These avenues may only be realistic in
the case aof smaller €0OFs but, the options should not be
foraclosed,
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CHAPTER VIITI: CONCLUSION AND RECOMMENDATIONS
A. Role of Public Enterprises

As described in the Introduction, the focus of this study has
been on public enterpriscs in the productive soctors as opposed
to thosie engaged in trading or service-oriented activities {where
HMG has taken the lead in supply and distribution of essential
commoditicg, foodsturys, agriealrural inpts),

b that contoext, state ownership is of relatively recent origin

fothe myd 1950's the government had nationalizerd
only one onterpri , the u“.ﬂl Sank.  PMurther, the momentum for
creqation of public enterprises was relatively brief, neaking in
the late 19567, dinclining during the 1970 and virtually non-
cxrstent by the 1980's, Finallvy, Nepal is unusual in that se fow
Sf o its producer S0Rs result from cconomic nationalization or
cther tazenvers of private soctor concoerns.  The only company
telting 1nto that cateqgory, Raghupati Jute Mills, was essentially
4 salvaage operation,

in Hepal, As o

Hee

Towards tnae close of the 1970's5, the government began making a
distinction between "{irst generation” and "socond aeneration”
public enterprises., The former consisted of the older companies
created during the initial four Plan periods (1656- 74). These
companies hold or share in virtual monopolies in productive
sectors such as coment, textiles, suqgar, leather products,
clgarattes, sharmaceuticals, and petroleun products.  They had
tor the most part been the creations of bilateral aid and in
almost overy instance became wholly owned hy HMG,

The latter group is made up of cnterprises approved during the
fifth and sixth Plans (1975-84). The "second Jqeneration” desiqgna-
tion refers not only to their later gestation but also to the
tact that #MG (and/or 508) cwnership is generally less than
total. As of the time of this study, nob a single company in
this group was understood to be in commercial production. While
no detailed investigation has.beon attemptes!, nor would have heen
appropriate under the scope of work, it seems o reasonable guess
"hat these eanterprises will represent an agareqgate nebt drain on
the central budget into the 19¢0's. Tt may, therefore, be
tempting for HMC to try to divest its nosition in some of the
second generation companies {(in fact, an unsucconsful cffort was
madr to sell shares in Mepal Metal as Iong ago ag 1979/30) .,

There is cortainly no intrinsic financizl or oconomic reason for
HMG not to seek divestiture; the major concern is that At

leant, over the near term, MMG consiider avenues other than the
shiare affarings which are hetter suited to the astahlished "firs*
o oneration” companing,

Tinally, there ic amerqging what might be considere:d an unofficial
"trird generation" of public enterprises. Tt is this qroup that

mianlomost suitably be classifind under *hat part of the scope of
wotowhicsh oaall Cor "“{dentification, as many prove possible, of
Beottors o owners tho governnent o contemplating “urther business

L
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expansions or hiversifications and the oxternal sources from
ahiich at may be seeling financ:ng/technology therefor."

noted below, they do ner appear to be 1a response to any general
or specific HMG policy initiative. What seens to be happening is
that the more successful 20Rs are idencifying investment opportu-
aities in fields other than their own and are using surplus
rebatpad carnings to o exploit them, This has long heen an
approach favour-d by the Salt Tradine “orporation (while not an
GOy HMG has siqnificant financial and conomic interests). Now,
some Cirst qeneration S0P are moving 1n the same direction and
onooccasion, cmploving foreign technical assistance in the new

mrpansions/diversifications are being conterplated but, except as

o doavor:,

The author has no enge that the manaagers of these companies are
dnoany way frying to subvert HMG privatization oolicies nor that
piersonal gain fooany particular objective. My lmpression is of
very capable individuals who enjoy being SOR CROs, hut who also
Piteothe challenge of being involved with somcthing new, Among
aecompantaes which have bheen nentioned ecarlier and which are
Penctaciarien af these SOR diversification astiviries have been
Duvwal Opinnrng, Nepal Lube 0il aad Nepal Coal.  Others are in
formation or under consideration,

A to new activities with foreiqn involvement as formally
crddorseed by HMG, there is a possible now intrgrated textile mill
whizh has heen the subject of a recently completed Japanese
feasibility stads and, ander currrent avaluation, wossible
equity and nanagement inputs into one of the dovelooment finance
companies (the TRC continues to assist in the construction of
Putwal Spinning and Lumbini Suagar while, of course, the ADP has
agreed to finance Nepal Paper).,

Fefore lravinag the subject of putlic enterprises, the author
would like to return to the five gspecific SOFs desceribed briefl::
in Chapter Tv.

- BYS apprars to be well managed and "ochnically
compatent but has never been profitable because of
ite service and training orientatisn, self-induced
competition (with lower overbeads) and lack of
proprietory product linesz. 1t can stay as it is, or
with the market orientation and incontives of a privatn
for-profit company, *=v to really capitalize on its
cvportise,

~ Dutwal Spinning is a relatively rar. instance in Nepal
hut fraquent in other countries whero nrofitable 305~
finance not only their own capital budgets but those of
unrelated enterprises. Although trial production runs
are not expected until 1989 at the ourliest, the SEC in
currently preparing a share offering nroupectus which,
on the basis of similur efforts in tio past, will almos*
certainl be uasuceossiul. 4 more nrodu~tive approach



might be o direct placement with a technically quali-
fied private company or grovp.

- Janakpur Cigarette, & "turn-key" grant from the USSR
had, until recently, a total monopoly on domestic
production. Tt personifies the profitairle public
enterprise which governments find s difficult to
relinguish, At the same time, there is every reason to
boelicye that under private macaqemont freed from, inter
alia, "0C requlations, sreductivity and profitability
conld be Labstantially increaused,

- NOC i o wvery profitable company in serious need of an
Increased capital basoe. T has four long-term institu-
tional sharcholders that could well want to take up
part of the new equity and, »uhiio response might be
similar to the oversuvbscriptizn of NOC's Nepal Lube 0l
subsidiary., The one requirel ingrodient would be that
NOC be freed of administered pricineg, hut even an
arrangement that permittad NOC to srt product prices
at, say, cost plus 5% would result in a highly viable
company.

- RBS is profitable, unregulated and oaperates with
virtually no internal guidelines., Tolicy premiums are
based on "tariffs set long ago in India"; tne company
has no actuarial competence or standards. There is even
question as to whether the general insurance owperation
with its private sharcholders mav be subject ta
potential liabilities from life insurance claimants.
With a new private insurance companv in formation, it
might be opportune to discuss some form of amalgama-
tion,

B, Obstacles to Privatization

To oversimplify a bit for emphasis, “he obstacles to privatiza-
tion in tlepal are not statutory, philosophical or political.
They are essentially practical reflections of inherent caution,
tnexpericence and governnont-to-government relations. S
discussaed in Chapter V, there are no laws, statutes, enactments
on the books that would reguire amendment to permib privatization
of the wvast majority of productive SOEs in Nepal. There is need
tnroa rigorous roview of the rules governing conduct of private
businessaes, but that is another matter. Any of ING's public
ciiterprises established under the Company Act can bhe privatized
without 1290 constraint.

In terms of new logislation which could clarify the private
weetor's rights and role in Nepal, YMG might consider the
followinag.,

- Separatn laws for public enterpriscs, nrivate companies

~

and banking companies. At present HMG appears to



assume that all three operate under the same norms and
standards.

- Specific legislation setting forth the powers, limits
and remedies available in the event of any future
nationalization. At present HMG mav take over any
venture on any pretext,

- A "Privavization Statute" desceribing incentives and
concessions which might be offered to potential
investors (analogous to locational tuar holidays offered
by Mepal and many other countries).

- Legislition establishing HMG's obligations to employees
made redundant by liquidation or privatization of
public enternrises.  In the past HMG has simply

comprlled other 50Fs to absorb such workers (Ref: B.S.
Rarki Va. Hepal ¥ood Corporation, Supreme Court 1106 of
1981).

- Changes in policy are not necessarily reflected in

corresnonding changes in law; changes in law are made
which reflect no apparvent changes in policy. A current
statement of what constitutes the public sector domain
and boundariss might hegin to build private sector
confidonen,

In terms of philnsophical and political constraints, '"™G does not
face, at least relative to many othoer countries attempting priva-
tization, issues/foroes such as:

- accusations of "turning back the cloch" to pre-
independence or colonial periods;

- raticnalizing “he return of nationalized sectors or
industrics to private initiative;

~lingly complex compensation aquestions when
foart Eo be reacrquired by their previous

- the awoe
compani:
OWNOers;

- organized and articulate intelligentsia committed to
state ownership/central planninng;

- entrenched trads unionism; or

- sevoere othnic divisions which make transfer to certain
grouns nolitically unpalatable.

In other words, there seems 1itle reason for HMG to he on the
defensive, ohilonophically or politically, when it comes to priva-
tization. The arcas under consideration are thea productive
sectors, wherein there is virtually world wide accaeptance that
governnent functions least effectively.  The enterprises under
consideration will, for the most part, be older factorics built
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with bilateral financial and technical assistance. Increased
efficiencics, whether in terms of capacity utilization,
productivity or economic self-sufficiency, are stated government
objectives; privatization is the only apparent means to such
ends.

C. FPacilitating Privatization

In a perfect world, the next step toward facilitating privatiza-
tion in Nepal woull be for HMG, perhaps us a part of the
forthcoming 7th Plan mid-term review, to publish a consolidated
statement sctting forth its objectives, strategy, program,
schedule, and lmplementing authority. Even accepting the
realities of an imperfect world, HMG needs to reach beyond the
hesitant, pieccemeal and uncoordinated approacnas that have been
characteristic of efforts to date. It cannot be overemphasized
that the private sector - the prospective buyers - need assurance
that HMG is proceeding on the basis of some reasonahbly coherent
plan.

Those are prerequisites for sucressful broadscale privatization.
To acbieve them, !IMG needs access to respected investment/
merchant banking know-how. Such expertise does not - in any
institutional sense - exist in Nepal, nor is it likely to devalop
over the near future. As touched on earlier, the necessary
experience runs the gamut from company accounting and analysis
("going concern” versus "break-up" evaluation) to pricing and
sale (share offering, direct placement, merger, acquisition).

In Chapter TIT, reference was made to HMG's current preference
for a public enterprise negative list, i.e. sectors and companies
that would remain in the government domain. While that is appa-
rently acceptable to the World Bank, it would nonetheless be a
very constructive step if HMG were to formally announce an ini-
tial listing (it can be as short as one name) of privatization
candidates. This should not however be done until and unless HMG
ie irrevocably committed to sale of each enterprise so identified
- the list can always he in-creased but to remove a name would be
at severe cost to HMG's credibility. Doing so will not only
establish the "who", but in practice will also help determine the
"what price” and "how" (discussed in the preceding chapter).

To go off »nn a brief but necessary tangent, the scope of work
calls for a preliminary investigation of the private sector's
receptivity/capacity to absorb non-traditional financial instru-
ments and to provide preliminary conclusions. From the limited
evidence available, there would definitely seem to be a potential
for corporate debentures from private companies with name reccg-
nition (2.g., Bottlers Nepal). Such debentures probably can be
unsecurad, but in the early stages may have to be offered on
terms (yield, maturity) that do not provide the issuing company
sinificant savings over the costs of commercial bank borrowings.
The author also feels that the inclusion of conversion pri-
vileges or other eoquity-linking features would at this stage
materially reduce the price at which public limited companies
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could successtfully sell debenture issues.

As noted earlier, wheother or not there is a markebt for such
issues is essentially irrelevant in the context of privatization.
The unlt trust, as discussed in Chapter VI, is relevant.

Purther, if the concertrations of wealth issue is a matter of
serious concern within HMG, the unit trust agiin has attraction
in that its holders have no direct access to the operating
companies in which the trust invests.

If the unit trust concept proves te have appeal there are at
least two immediate cquestions that should be raised with HMG,
Nne is providing tawx exemption on trust divid-nds, at lecast for
some period of years. The second is whether the trust could
qualify among ‘hose financial institutions permitted to buy and
hold national savings bonds. Roth questions relate to the
trast's presumie! need to he ahle to offer financial returns that
are reasonahly competitive with alternative investment vehicles.

In terms of immediate priorities, the two upnermost are for HMG:

- to define cenclusively a "short list" of SOE's to be
solid. 311 enterprises so included should have name
recoqnition, records of successful operations, estab-
lishei positions in growing sectors of the economy
and lend themselves to divestiture through share market
of ferings; and,

- to establish one or more qualified sources of technical
assistance in determining the sequeonce, timing,
pricina, market mechanisms, etc., to cffect such
tranasfers.

N0f virtually caunl oriority is an official announcement that
henceforth HMG will relinquish ownership, hoarid and management
control of any enterprise formally designated for privatization
and where specific circumstances dictate also abolish indirect
controls such as administered pricing.

Mext, assunina timely provision of technical! assistance, would be
to settle on the order in which, say, the first three or four
SOR's are ta be sold, the amounts to he offered and (perhaps in

Loy

consultation with the local banking communitv) the timing.

During the samo neriod, MG should secl World Bank/IFC assistance
in forming & unit trust and in deciding what {inancial incentives
might be made available to it and/or its holders. A decision
could be taken as tao whether to relieve the OUC of responsibility
for monitoring the secondary share market and, if so, whether the
Corporation Coonrdination Division is hest suited to take orn that
function. Attention should also he given te rationalizing the
overlapping and conilicatory cnactments affecting the environment
i1n which the private sector nperates.
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Thereafter, with the requisite technical assistance in place &..%
gix months a reasonable expectation, a selected HMG public
enterprise could e nearing readiness for market. But, first
steps first: ‘MG needs to be unconditionally committed to, and
have the skills available for, the entire privatization process.
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Appendix B

INDUSTRIES WITH

Name of Industry

1. Biratnagar Jute Mills Ltd.

2. Bishal Bazar Co. Ltd.

3. Butwal Power Company

4. Phankuta Cold storage (P) Lud.
5. Houws ing Manogement Company

6. Hetauda Leather Factory

7. Hetauda Flour Mill

9. Kathmandn Hread Factory

9. Moyrang sugqar Mills
10, Nepal Arab dank Ltd,

11.  Nepal
2. Hepal
13, tHepal
14, Nepal
15, Nepal

Clyaretbte Factory

Bank Ltd.
Insurance and Transport Co.
sank Ltd.
Company

Indo suer

Grindlays

Metal

16, tepal orind & Magnesite Co.

17. Pokhara Bread ractory

18, Salt Trading Limited

19, Soaltee Hotel

20, Sunsart Sugar (ander consideration)

21, the Suddha Matceh Pactory
(Brratnagar)

22, Yak and Yeti Hotel

53% OR LESS GOVERNMEIT OWNERSHIP®

Ownership

Private B87.55%
Private 65.87%
UMN 69%

HMG 12,45,
SOE 34.134,
NIDC 29%, NEA 2%,
NIDC 981, Sajha 2%
Himal Cement 28%, Private 72%

SOE 28.73%, Privatce 71.27%

STC 954, NTIL %%

SOF 49.58+, Private 50,44

HMG 0.224, Private 99, 78%

SOE 16.0R", Foreign 52.45%,
Private 31.474

HMG 134, Private 874

SOR 454, Foreign 50%, Private 5%
Nepal Bank 50.97+, Private 49,03%
SOE 3%%, Foreiagn 504, Private 15t
HMG 50%, Hong Kong 25%, India 25°¢
HMG 50, Private 25%
S0E 501,

India 25%,

Private 501

HMG 10, N91 15%, Private 75%
SOF 31,544, Privatc 68,464

sSTC 51w, tublic 49%
HMG 0.144, Private 99, 86%

50F 17,484, Private B2,52%

NEA = Nepal Flectricity Authority

NIDC = Nepal Industrial Development Corporation
NTL dational Trading Limited

SOE State awned Enterprises

STC salt Trading (orporation

UM United Migoion o Hepal

. list is incomplete.

]






Date of

Promul~ Year Exacuting
Title gation  Amended Activities affected Authority
The Cons- 1962 1967 All citizens shall hawve His Majesty
titution 1975 freedom to acquire and the King.
of Mepal 1980 enjoy property or to dis- Rights gua-
pose 1t of by sale or ranteed;

Summary of Objectives

otherwise (including free-
dom to operate any business
or profession).

No person shall be deprived
of his property save in
accordance with the law.

The State iy constitution-
ally bound to ensure maxi-
mum possible participation
of the general public in
the c¢conomy of the country,
provide appropriate protec—
tion to private enterprise
and establish a syst mcof
cooperative socletices as
the basic foundation of the
industrial and commercial
policy of lepal.

The Public service Commis-
sion shall be consulted in
the making of rules con-
cerning the conditions of
service of the employees of
the government owned ovr
controlled corporate bodies
or of the organisations
owned or controlled by such
corporate bodies. The
Public Service Commission
shall exercise a super-
visory control to ensure
that these rules and the
gencral principles have
been complied with [Article
78 (3A) 1.

cannot be
abridged by
legislative
chactment or
statute.

Directive,
principles
are only for
generaly qui-
dance and are
not enforce-
able by any
court.

The Constitution provides certain guaranteced fundamental principles to
give recognition to and cnsure protection from arbitrary encroachment

of the state.  'The state is directed to observe and follow such policies
while tmplementing each and every economic development program.

Recoguition of "private enterprice” and "private property"

constitution is emphatically clear.

in the



Current Constrain ts

Althoujh recognition of “private enterprise or the private sector" is
legally established in practice, there has been no congistent policy
approach. The common principles as laid down by the PSC as binding on
all public enterprises necessarily limits the autonomous character of
these enterprives.

Pousiible [mproveimenty

Mere declaration of principles in the constitution has not proved
sufficient.  PFregquent changes in industrial and commercial policy have
inhibited the meaningful development and expansion of the private sector
in Nepal.

Conduct of 1975 To main.ain an unin- HMG to
Fssential terrupted supply of execute the
services essential services. HMG law

is empowered to declare and
take control of postal
services, telephone and
telecommunications services,
transport, ectc., as
essential Lervices,

Strikes by cmployees of
such services may be

declared illeagal.

Provision for penalties.

Essential 1955 1960 Certain essential goods HMG to deter-
Goods 1962 such as telegraph, tele- mine the list
Protection 1965 phone, ropeway, highwav, of essential
Act 1974 drainage ete. are defined goods, 2Zonal
1976 as essential aoods.  Dig- Commissioner
1981 ruption or destruction is to punish
punishable. violations.

summary of Objectives

The purpose of these two enactments was to empower MG to use certain
extraordinary powers to maintain reqular supplies of and protect
ectential services/qoods,

-urrent donstra ints

The power Aelegated to HMG by these enactments is vast, Some of the
services might be performed better with private sector participation.

Essential 1959 1961 Essential Commoditics as HMG may

Commoditie:s 1972 defined include almost all issue orders

Control Act types of commodities in to execute
daily use, thn law.

HMG may take control of
production and distribution
of essential commodities at




[}

any time to increase distri-
bution, maintain supply or
to insure equitable distri-
bution at fair prices.

HMG empowered to regulate,
control and restrict produc-
tion, distribution and move-
ment of essential conumodities
if considered in the public
interast.

Provision for penalty for
non-observance of HMG

orders.

Provision for delegation of
authority.

Summary of Objectives

With a view to maintaining a regular and adequate supply of goods needed
on a daily basis, HMG has been entrusted with swecping powers.

Current Constraints

HMG has made it o practice to delegate most of the powers vested in it to
Tonal Commissioners aind Chief Distriect Officers aliost without control.
Thesse authorities are rosponsible by and large for maintaining law and
order and, as such, may have ne means of collecting information about the
supply and demand of essential goods. Application of these powers tends
to be arbitrary. ‘here is cverlap between this act and other legislation
which creates additional problems.

Possible Inprovements

The laws siould be amended and prebably consolidated into a single Act.
To insure purposive implementation, a competent authority should be
responsible for its implementation based on an adequate market information

system.

Foretign 1962 1963 Exchange of any foreign HMG may frame
Fxchange 1987 currencies by or with any rules in cun-
Control Act one not holding a duly sultation

authorized exchange permit  with NKB and

is illegal and punishable, may issue
directives.

Foreign cxchange permits

are issued by NKB on appli- Specified

cation from interested court to hear

persons (not free for all). appeals.

HMG may require anyone
holding foreign exchange
to deposit same with the
bank or anycne authorised
by it.
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Foreign
Exchange
Regulation
Control Rule

1963

Export or import of bullion
and currency may be res-
tricted and NRB may impose
restrictions on sale, pur-
chase or dealings.

HMG may prohibit exports of
any goods or commodities
until satisfied that pay-
ments would be made in
acceptable foreign currency.

Export and transfer of
securities subject to
permission from NRB.

NRB may require owners of
foreign exchange to submit
statements regarding their
holdings.

No contract can be entered
into or concluded in contra-
vention of this Act; if
done, it may be declared
null and void by order of
the concerned court.

HMG or NRB authorised to
effect inspection of any
person or place suspected
of violating the law.

Nepalese nationals require
NRB's permission to open
and operate accounts in a
foreign bank (this is in
direct contravention of the
Investment in Foreign
Countries Act which prohi-
bits such Acts.

Certain purposes spe-~ified
for which NRB could grant
a foreign exchange
facility.

Among others, NRB to
provide foreign exchange
for businessmen to travel
abroad.

HMG to con-
trol and
regulate
foreign
exchange.

NRB to exe-
cute control
and issue
reqgulations
concerning
foreign
exchange.



xporters exporting under Finance

license are required to Ministry to
submit statements and authorise
records/documents to subs- grant of
tantiate payments in foreign
foreign currencies. exchange to
licensed

Importers with duly granted importers.
import licenses to be

provided with necessary

foreign exchange for

imports approved by

Ministry of Finance.

Summary of Objectives

Regulates exchange of hard foreian currencies.

Current <onstraints

Regulation and control of foreign exchange plays a vital role in imports
and exports of all kinds »f goods and commodities. Distribution of
foreiyn cxchange to various importers and exporters is entirely, by law
and in practice, based on HMG/NRB discretion. No clear pattern or
stable policy has been evident.

loan and 1968 1973 HMG empowered to seck loans HMG National
Guarantce 1976 from any foreigyn or inter- Panchayat
Act 1981 national agency for itself (Legislature) .

or for any incorporated
company or firm.

HMG authorised to quarantee
loans for any organisation
and charge for doing so.

In case any organisation
can not repay its loan, HMG
to take responsibility. [f
the debtor is dissolved,
HMG will have priority over
the assets, if any, of

such organisation to
recover the debt.

HMG authorised to freecze
any assets of a loan-
receiving organisation if
liquidation appears
probable.

HMG required to place the
agreement conccerning the
loan rececived or guarantce
given before the Rastriya
Panchayat.

6



Summary of Chbjectives

This Act cnables HMC to seek and receive loans from any bilateral or
multilateral foreign agency for itself or for any other organisation in
order to meet the demand for capital with a view to financing any

development project.

Current Constraints

There is nothing in the law that prevents the private sector seeking

loans from foreign agencies and HMG acting as a quarantor.

Export-
Import

Control Act

Export-
Import.
Control
Rules

1955

1977

Power to restrict or prohi-
bit export from or import
into Nepal of any qood or
commodity.

HMG to regulate and
control through promulga-
tion of rules, manner and
procedure of licensing,
quota susgension or
cancellation of license,
etc.

Provision for maximum
imprisonment of 5 years
or a fine equal to the
amount involved or both.

Designation of export
import Controller.

Necessary formalities and
procedures as to licence,
application, fees, etc.

HMG to frame
rules, desig-
nate licensing
authority and
prescribe
procedures to
be followed.

Concerned
customs
officer to
prosecute and
penalize for
contravention
of law.

Concerned
Zonal
Commissioner
to hear first
appeal.
Second agpeal
therafrom
lies with
Regional
Court.

Director-Cun~
Controller
(Commerce
Ministry) to
implement the
provisions of
the law and
exercise the
powers con-
ferred by the
parent act
and regula-
tions.



10.

Summary of Objectives

Grounds and conditions for
grant of license
stipulated.

Licenses for commercial
import and export
granted only to duly
registered firms und
companies.

Power te suspend, cancel
or refuse licenses.

HMG formulates
export/import
(trade) policy
to be imple-
mented by
Ministry of
Commerce.

The purpose is to empower the goverament to estrict, prohibit, control
and regulate imports into and exports from Nepal of all kinds of goods

and commodities through the process and power of licensing.

Present Constraints

Absolute discretionary power is exercised by the government.
to distribution of licenses.

lines exist as

No guide-

Recent introduction of the

"Tender or Premium Sale System" has hindered smaller traders in obtain-

ing licenses.

1955 1958
1960
1962
1963
1966
1974
1982

Nepal
Rastra Bank
Act

Establishment of Nepal
Rastra Bank with all
necessary power generally
available to any centr.l
bank.

Governor (LEx-officio
chairman of the Board),
Board of Directors
appointed and may be
suspended by HMG.

NRB requlates and controls

foreign exchange.

All commercial banks and
financial institutions to
observe NRB directions.

Interests rates on loans
and deposits to be fixed
by NRB for all Banks/
Financial Institutions.

Commercial banks and other

banking institutions

required to maintain liqui-

dity reserves as may be
prescribed by NRB.

HMG to cons~
titute Board,
appoint

Governor, etc.

NRB to frame
rules with
the approval
of HMG.



A.

Summary of Objectives

No company whether private
or public allowed to accept
deposits without prior
approval of NRB.

Notwithstanding anything
contained in the Company
Act, no company can fix the
rate of interest payable

to deventure holders or
depositors on loan over and
above the rate fixed by

NRB .

NRB authorised to extend
re-loan facility and oblige
commercial buanks to cxtend
loans to specified sector
of economy.

NRB authorised to cause
inspection or investigation
of any banking institution.

NRB prescribes rates on
various banking trans-
actions.

NRB may take any of the
following action against
any financial institution
or hanking institution for
non-compliance of its
directions:

-stop any wvanks from paying
dividends to its share-
holders;

~put limits on deposit or
loans by cormercial banks;

~control and restrict any
banking transaction;
and/or,

-suspend or cancel banking
licenses.

NRB authorised to take
direct action against any
comnercial bank board
member or official if found
acting against the intcrest
of gencral depositors.

The objective seems to be to establish a powerful central Bank.
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current.

Constraints

NRB scems to be more concerned with the control side of its power if
grievances expressed by commercial banks are to be believed. NRB also
appedars reluctaat to permit establishment of finance companies, although
the legislature passed the relevant cnactment in October,

Commercial
Banks

Act

1974

1974
1482
1984
1985

Commercial Bank to operate
in money cxchange, accept
deposits, lend money and
perform any other commer-
cial banking transaction
other than thogse reserved
for cooperative, agricul-
ture, industrial or simi-
lar banks.

A commerclial bank on
recommendation of NKE may
be established, registered
as per Company Act whose
liability 15 to be limited
to shares.

Head office of a commercial
bank to hie fixed with the
approval of NRB and by
permission of NEB alore it
may open or close branch
offices.

NRB also may direct to it
to open or close branches
or subbranches at any

particular place or areu.

Foreign commercial banks
may open o branch with the
consent. of NKB but such
bank is required to be
registered as per Company
Act. Befecre granting such
consent NEKB must have HMG's
concurrence,

Board of Directors to
consist of maximum of 9
persons to be elected by
general assembly of share-
holders.

Chairman of the B/Ds is to

be elected by Board Menbers
by themselves.

10

1985.

The Governor
of NRB.

HMG.

NRB.

Ministry of
Industries.
Supreme Court.
Board of
Directors.
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HMG enpowered to nominate
all Board Members including
chairman in a fully govern-
ment owned bank. Where HMG
has majority, it may nomi-
nate 50w of Board Members.
However, HMG mway delegate
its power to NRB authorizing
it to nominate 2 directors
to former and one tc latter
banks. In case of a bank
other than mentioned aoove,
HMG may nominate 2
directors and this power of
nomination mav be delegated
to NRB. Tenure of
Directors is « years, and
eligible for reelection not
to extend beyond three
continuwous terms,

Board of Directors
authorized to perform all
functions except those
reserved for General
Assembly of Sharcholders,
Board authorised to dele-
gate power to sub~committees
or subordinate officials
without abdicating its final
responsibility.

Share capital and voting
rights only ordinary shares
to be issued. No share can
be sold or transfrrred to a
foreigner without NRB's
approval and prior concur-
rence from HMG. No share-
holders irrespective cf
holdings is entitled to
more than 45 votes.

Voting by proxy is limited
to 15% of the total shares
owned.

Shareholders are entitled
to remove or replace any
director elected by them
through special resolution.

NRB shall be invited to
attend Bank's General
Assembly meeting as an
observer.

11



Such a meeting cannot be
convened unless 15 share-
nolders representing at
least 50% of total shares
sold are present.

Bank's paid-up capital net
to be less than one millien
rupees.  Paid-up capital
not to be less than 50% of
issued capital, which can-
not be less than 504 of
authorised capital.

In order to raise its share
capital, a bank is required
to obtain approval from
NRB. HNRB may also direct
banks to raise their share
capital if it so deems fit,

No Meaaging Agent al fowed
to be appointed by
commercial banks. HNo
dividend distribution
allowed until capital
expenditures arce recovered.

Opening and operating
holding companies except

for specificd purpeses is not
allowed.

To operate, bunks require
permission from MRS which
may impose its own teorms
and, under certain ¢ircum-
stances, cancel permission.,

No freezing of money
deposited with bank to be
done except for funds mis-
appropriated by the
depositor.

Auditor General of Mepal to
appoint auwdit. r in case of a
governinent o 'ned bank and
General Assembly of Share-
holders in case of ather
banks.

Provisicn for suspension
of bank operations by the
Supreme Court on the Bank's
application for a period
not exceeding 6 months,



Limit on the long~-term
Bank loans to be fixed by
NRB

HMG, if satisfied with
HRB's report, may suspend
all or any provision of
this Act making it applic-
able to ali or any bank
for o maximun period of

6 months. NRB's guvernor
also may exercise this
poWwer in emcrgency
Situations.

No suit may be filed
against any bank employee
in connection with mis-
appropriation of bank funds
without jprior permission
Of NRH.

NRB to act as arbitrator
in disputes arising among
one or mote banks; NER's
decision to be considered
final.

Loans igsuwed by banks
valuing less than one
million rupces need not be
registered and no revenue
stamp required,

Banks authorised to recoup
its loan by auctioning the
property mortgadgicd,

HMG empowerced to remove
any difficulty in the
implementation of the
provisions of the Act by
issuing necessary orders.

On matters not dealt with
by the act, ordinary laws
in force for the time being
to apply.

Banks authorised to frame
rules applicable to them,
obtaining approval of HMG
to do so.

Statce Commercial Bank Act

1964 and Commercial Bank
Act 1963 repealed.

13
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sumnary ot v

In order tc consollidate and to provide comprehensive legal provisions

governing commercial banks,

repealing carlicr two enaotments,

current Constrdthg

Commercial
laws., It
Commercial

also fulrill

Hanks

1 Nepal are

not surticlent
Sdanks Act . To be r
all reejulrements

fosuible Improvements

It appears

Flnance
company
AcCt

that
requlation of the

cankng
Compatsy Act,

1945
Date of
e.Lorce-
ment yet
to be
announced.

to satisty all

compranles

corourrently

caglstered as
Pard down by

should be removed

Provision for establishing
a finance company laid
down.

Although to be registered
as per Company Act,
application for registra-
tion to qo through MNepal
wstra bBank,

NEB may Lty own
terms and
a finance

operation.

Lnpose
conditions
company

on

HMS allowed to reqgistes
and operate a finance

company.,

HMG may parti ipate as a
sharcholder in any finance
company.

Finance companties strictly
forbidden
deposit:

to acaept
from public.

Paid=-up capital of a
finance company fized at
a minimum of Rs. 25 Lakhs
divided into shares of
Rs. 1920 acach,

14

this Act has been brought into force

subjected te two sets of
the provisions of the

a barking company they must
the Company Act.

from the control and

HMG to fix

the date of
enforcement
of the Act.

NRB to process
application,
make recom-
mendations for
registration,
It may impose
its own terms.

NRB authorised
to restrict or
prohibit a
finance
company from
certain
activities.

Concerned
department

may suspend

a license

on the request
of NRB.

Regional
Court may
invoke
registration
if requested
by NRB.
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13.

summary of Objectives

With the permission of
NKB, two or more tinance
companies may be
amalgamated.

a public
can
than

Except for
Jompany, no one
subscribe to more
10t of a finance
company's shares,

Disputes between two or
more finance companies to
be settled through
arbitration of NRB.

Rules to be

framed by NRB

with the
approval of
HMG.

The act promulgated to provide the necessary legal provisions for the
registration and control of finance companies in Nepal.

the

Act into force has

Current Constrainty

Lo reasons have been announced tor the delay in its enforcement.

been

entrusted to HMG when it

Power to bring
deems fit.

wWhat

terms and cond,tiony micht be imposcd by NRB before making recommenda-

tions

Posuible Improvements

for reqistration also are not

clear.

Possibile terms which are supposed to be imposed by NRB should be

elaborated

Company
Act,

in

the

1964

Law

itself,

1968
1971
1972
1973
1984

Incorperation of public
rrivate/yovernment
companies defined and
thoir conduct controlled
through this Act.

Provision for registra-
tion of forecign companies
in Hepal.

Compulsory audit system
irtroduced for all types

of companies,

Provision for penalties

for contravention of the
law.

Loans raised shall not
exceed 504 of the

company's paid-up capital.

15

Ministry of
Commerce to
register
trading and
commercial
companies.

Ministry of
Industries
to register
and regulate
industrial
companies.

Auditor
Genecral of
Nepa® to
appeint
auditor for
public and
government
companies.



Companies definc.d:

(

(1)

(11)

1ii)

(iv)

(v)

(vi)

"Company " means any company incorpordted under the Company Act 1964
as a limited company.

"Private Conpany” means any company incorporated under this Act with
the restriction that it shall not iusue invitations to the public to
subscribe to its shares and debentures, that any transfer of its
shares or debentures by way of security or otherwise shall not be made
to persons other than to sharcholders without the approval of the
Bourd of Dirvectors, and that the toral number of 1ts sharcholders
shall not exceed fifuy.

"Swsadiary company™ means o company which o is controlled by a

principal company holding more than SO« Shares,

"Forvign company' means any company incorporated in a foreign country.
Any forelgn company which lntends 1o establish o business within Nepal
shall have te register itselt with the oncerned department submitting
necessary informataon and documento,

"Covermment company” means, notwithstanding anything provided in othhr
sections of the Company Act, HMG may estab.iish o company whose shares
may be sold only to HMG or a corporation owned by HMG. A government
compary 1s bound to romply with HMG orders and direcrions.

"publle company” means any compony other than a private company.
Notwithutanding this aeneral defunition, a company otherwise established
as a government company (more than fifty-one jercent of shares are owned
by HMG) shall be called o public company.  The jrovisions regarding

the promotors shall not apply in the case of such company.

Summary ot bju

The purpose of the Act 1y to provide timely and necessary legal provisions
for the promotion, incorporation and proper conduct of all types of
companies in lepal,

Current o aints

Currently ‘rnoere 18 a single enactment for all companies including banks
though they are to function under sceparate banking laws.  There is
confusion regarding the various types of companies and in actual practice,
the exinting laws have imposed more obstacli: than help or protection.
Government companices are by law bound to comply with the orders and
diructions issued by yovernment.  This legal provision has seriously
undermined the utonomy of a company tn aeneral and more so in the case
of a4 public and government company Lnoparticular.

posnible Improvements

Yanking companies should not be under this Act.  Private companies should

have a set of laws separate from that for government and public
ToOmpanies,

16
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16.

Private 1956 1962 Ruegistration of a firm HMG to frame

Firms 1965 made compulsory. rules and
Registration 1987 designate
Act Procedures laid down for authority to
regititration, renewal, execute and
cancellation cte. enforce the
law.

Transactions conducted by
unreqgrstered fivrms made
Llleqal.

Provision for jonalties
and power to frame rules
delegated to HMG.

Private 1977 1982 Industrial firm: to be Ministry of

Firm registered with the Industries.

Registration Ministry of Industries and

Rules trading fimms with the Ministry of
Ministry of Commerce. Commerce.

Fees for registration,
renewal etc. prescribed.

Summary of Cbjectives

Compulsiory rugistratinn system for all finss engaged in trade and
comnerce introduced and any transaction made by a firm not duly
registered made illeyal through this legislation.

Current Constraints

Ad no tWo firms with the game name can be legally registered, it is
imperative that the names of all reqcistered firms be recadily known. 1In
the absence of an up to date register, it is difficult for new firms to
find whether thetr pame s reagisterable,

Pess

ible lmprovenents
AL (2 A

Annual publication of the names of all firms by offic al publication of
the concerned ministry should be made obligqatory.

Industrial 1981 1984 Compulsory registration of  HMG.

Enterprisces 1985 all types of industries

rot 1987  with the concerned Ministry. Ministry of

Industries.

Licensing is compulsory
except for cottaqe indus- Department of
tries, small and medium Taxation
industries that do not (Income/Sales) .
require foreign exchange
for their main raw Department of
materials and any other Excise.

HMG-specified industries,
Department of
Customs.

Department of
17 Electricity.



Except defence oriented
industries, all industrial
ventures made open for
private sector participa-
tion.

Licenses granted on prio-

rity basis to HMG specified

cottage industrices, usmall
scale industries and
medium/large scale 1ndus-
tries (for companies only).

befinition or various
types of industries by
class, such as cottage,
small, medium and large
industries prescribed by
law.

Provision for the consti-
tution of an Industrial
Promotion Committee, making
it responsible for the
recommendations, promotion
and encouragement of
medium and large scale
industries in the private
scector.

Major classifications of
industries by their nature
and types such as manu-
facturing, enerqgy-based,
special agro-based, mining
and mineral processing,
tourism, service, assembly
are specified.

Within 8 k.m. of inter-
national borders, no
industrial ventures are
aliowed to be established

other than cottage industry,

industrial districts,
tourism, service etc.

Incentives, facilities and
protection in terms of in-
come tax, customs duties,

excise duties, sales tax

ete. -letailed.

18

Ministry of

Finance.

Ministry
Commerce.

e venue
Tribunal.

Concerned
Taxation
offices
(field).

v’



{a) Income tax cxemptions:

- Nanufacturing cottaqge industries other than those excepted by HMG:
5 years, 100+« ¢xewption from the date of production.

- Small manufacturing industries which need convertible currency for

e or Tess of 1t main raw materials: 5 years exemption,

- Industries specitied an producing goods of basic needs or “"national

priovity™: Y ovears exemption,

- Industrices excavating or processing mines and minerals from HMG
explored and zertific! mines: 95 years; mining industries dolng
exploration and cxeavation:  H oyoars.

- Industrres tormsd as publie Tmited companies may clalm income tax

reduction ot an additional 5 over the normal corporate tax.

- Industries oftering shares ander the Securitios Exchange Act 1981
may be entitled to claim a tax rebate of S« over and above the

concession grant ed abowie,

- Industrivs established as other than pablic Limited Companies will
be subject to o gradhuted fncome tax.

- For industiies trom an "underdeveloped arca,” rate of tax shall be
St less; for industries from an "undeveloned area™ 304 less.

(In case of any change in categorisation, existing rates to continue
for next 9 years.)

- frescribed industries exporting over 25% of annual production:
15¢ lesy,
- Prescribed industries exporting over 509 of annual production:

204 lons,

- For expenditure incurred in the cxpansion of the distribution of
goods, advertising and other promotional activities and hospitality
expanses eteo: S deduction from net income allowed.

- Depreciation on fixed assets:  olditional 151 over the rate
prescribed by income tax law, the amount to be deducted in a lump
sum or instal lments,

- keinvestment. of caprtal for diversification or cxpansion of existing
capacity by 25% or more:  deduction ¢f 2% of the new fixed assets
i for a period of 3

allowed in g lump sum or on oan installment bas

vears.

- Expenses on product and technology development and increasing

cfficiency may be Jdeducted from qross income by o prescribed rate.
- Industrics employing disabled poersons allowed to deduct 25% of the
actual wages or salary paid.

- Ho income tax on dividends of public 1imited companies.

19




(b)

(a)

Customs duties (normal, premium, surdharge):
- Except for prescribed industrial products, normaliy no more than 1%,

- For {ndustries from Export Promotion Zones or operating under a
*Bonded Warehouse Scheme", no premium, customs duties, excise duties
and sales tax on raw materials used to be charged.

- Full refund of excise dutles and sales tax paid on products sold to
industry and expocters and premium, customs duties, excise dutlies and
sales tax pald on raw materiais wsed in those products.

- Intermediate guods to be used in the production of exportable goods
receive refund of premium, sales tax, customs duty paid on raw
materials 1 proportion to exports.

- Industrial cuterprises producing new products hitherto not produced
in Nepal are exempted from excise duty for 3 years.

- Except for cilgarettes, bidis, liquor and sore other specified
products, all cottage industries products to enjoy excise duty and

sales tax exemption.

Special facility:

Industries contributing to "National Export" by producing high
quality goods through the use of modern technology may be accorded
spectal protection and facility.

- Industrics exporting more than 29% of thelr production are required
to maintain minimws value added of 104 and other industries 15%
ex-factory trice basis.

- Restriction on the abuse of facilities, protection and concessions
imposed.

- industrial products sold for foreign currency within Nepal are
entitled to vefund of excise duties paid by them to the extent of
sale in forvign exchange and, premium, customs, duties, +Xcise
duties  d sales tax paid on riw materials used by such products
may also be pretuanded.

- Products using Jdomestic industrial prodicts where excise duties and
sales tax were levied will reccive refunds proportionately.

Facility an to convertible foreign oxchange:

- F/¥ may be provided for importation of machinery, spare parts, tools,
instruments and other copital goods dircctly used by industries.

- F/L may be made available to industries on an approved capacity
basis for the import of raw materials and auxiliary raw materials,
chemicals ote.



{e)

- F/E to be provided for the payment of technical consultation
charges, technical assistance fees, service charges, management
fees, patent royalty, market studies and industrial promotion
servicn charges.

Other incentives:

- o royalty to be charged on power generation by any industry for
Lts awno use.

- Industries delling products 1n the domestic market through inter-
fational bidding will enjoy all faciliries otherwise available to
exporting industries.

- For esdential madiines, equipment and spare parts other than
specificd by HMG, owstoms duties may be charged at not more than
5% and no other duties/charges shall be levied.

- Prior approval of HMG oo required for modernization, diversification
and extencion or existing industries,

- Facilities being enjoyed by all industrial enterprises are not to
be disturbed by new changes in laws.

- HMG copowered Lo igsue mandatory directives to any industrial
enterprises on matters of quality, standard, price, distribution or
Services, management of closed ov under run (below 20%) industrial
plants, relationship between management and labor, environment
pollution amd protection of public interest cte,

- All Industrial enterprises required to sumit reports to the
Mindstry of fadustry Lo presoribed.

- HMG empowered to impote fines, suspend or stop giving facilities,
run industries by taking it over and mav close down any industrial
unit 1f 1t iu found to have tgnored its directives or for not
submivting reports as asked or abusing the facility accorded or
violating the provisions of law.

- System of compulsory arbitration introduced.

- HMG w0 make rules and may delegate any power available to it to any
official or government department.

- Hormally, no fcreiqgn manpower is allowed to be employed but on non-
availability of suitable local manpower, foreigners may be employed
withi the lLabour ULepartment's consent.

Primarily, the Act gives effect to and implements the objectives laid
down in the Industrial bolicy (1981) of {MG. A new Industrial Policy
Act 'e111 be publishaed an the very near future.

Y




Current Constraints

During the five ycars

Possible Improvements

With the toral and far reacdhiny changes

of 1ts i1mplementation, HMG itself found it
irrelevant and discriminatory.

made in 1ndustrial policy,

total revision or amendment of the present Industrial Entecprises Act

has boecome imperative.
follicy, 1t cannot await
annual

amgndment (1987)

1962 1976

1987

Partnership
Act

Summary ot Gbjectives

gession held in July.

of the Act.

If HMG 138 serious about implementing the new

the Rastriya Panchayat's (National Legislature)

AS HMG policy rannot be effected without
changing the existing law, ordinances may be promulgated immediataly
to 1mplement those part of the policy which are not covered by second

Compulsory registration of
4 partnership tirm of more
thdan one partner te run
industrial or commercial
enterprise by mutual
agreement.

Ventures of joint f{amily
members not to constitute
a partnership firm.

No two firms of the same
name can be registered.
Methods and procedures for
registration, renewal,
dissolution etc.
stipulated.

Provision for penalty and
appeal, registration
fees, oetc.

Ministries of
Industries
and Commerce
for regis-
tration etc.

HMG to frame
rules in
order to
implement the
object of

the Act.

The intention of the law is to rake the registration of a partnership
compulsory and any dealings cdune by unregistered firms unlawful.

Current Constraints

o rules regulating and describing the manner and procedures for
registration etc, have been promulgated after more than 20 years. In
the abuence of an uptodate publication of the names of registered firms,

1t is difficult for mrospective partners

registrable namne.

Possible Improvements

The names of private fimms, partnerships

published as a matter of general information.

to find a suitable and

and companies should be annually

W
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Foreign
Investment
and
Technology
Act

1981

Any investor, foreigner or Ministry of

local or both, requires Industry

permission from the responsible

Ministry of Industry to for granting

establish any industrial permission

enterprise 1n joint and

venture. exercising
control.

Prior approval requlred in Industrial

order: Promotion
Committee to
-to obtain foreign loans; b~ respon-
sible for
-to increase the ratio of permission
forelgn investment; and regis-
tration of
~to enter into a transfer industrial
of technology agreement; enterprises.
or,

-to diversify the object-
ive, expand the existing
capacity or modernise
the industrial enterprise
or arrange new or
additional foreign
investment.

Repatriation of profit HMG may issue

in foreign currerncy directives/

allowed. take action
against any
industrial
enterprise,

make rules to
enforce the
Act.

HMG also empowered to
establish industrial
enterprises with foreign
or national investo:ir
collaboration.

Nationalization prohibited
except for national
interest but not without
just compensation.

HMG empowered to issue
directives to a company:

~regarding quality,
standard, price and
distribution system; and,

o\
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-management of industrial
enterprises.

Prov n for arbitration
in accordance with UN Rules

but Nepalese law to apply.

Summary of Objectives

The main objective is to attra-t foreign investiment and tachnology to

accelerate the pace of cconomic development.

Current Conshraints

By definition, only medium and/or large scale industries come under the
purview of this Act. PpPolicy and procedures to obtain permission and to
open 1lndustries are cunbersome and absolute discritionary power is
avallable to HMG in all matters. 'he provisions for the use of foreign
loans {vide secct & (h) ] has been interpreted to limit the period of

foreign investment itself

Possible Improvement:,

All ratters of detail and working procedures pertaining to
etc. were to be enumerated in the rules but none have been
After the recently announced Industrial Policy (1387) Act,
legal provisions of this Act are no longer adeguate.

Security 1983 Dealing 1n securities,
Exchange excupt by the Security
Act Exchanae Centre or by

autnerised brokers of the
Centre 1s restricted.

Corporate bodies wis,iny
to conduct. 2xchange
business must be
registered by a Security
Exchange “entre.

Public companies or cor-
porate bodies are autho-
rised to issue securities
to the general public
only through the SEC.

24

registration
framed.
most of the

Securities
Exchange
Centre (SEC)
only to exe-~
cute the
functions
stipulated
in the Act.

Ministry of
Industries
empowered to
registeyr/
refuse/sus-
pend or
cancel such
registration
at its
‘Usecraetion.

Ministry of
Industries to
appeint not
rore than two
SEC Directors

’

AN
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may issuc
directives or
ordars, may

on its own or
tnrough Nepal
Rastra Bank

or anybody

else conduct
1nvestigations/
inspections

of SEC,
Brokers may be appointed District
by SEC. Court *o

exercisc

original

jurisdiction
in all cases
filed under

this Act.
HMG securitions issued
under the Pwlic Debt Act
1959 are excluded from
the purview of this Act.
Securities 1983 Detailed provisions for HMG to frame
i.isting listing procedures, rules govern~
Regulation condition of ownership ing securities
and allotment of listing etc.
securities, etc. laid
down. SEC to con-
duct listing
operations.

Summaries of Cbjectives

Lnacted to systematise and regularise securities dealings, to protect
the interests of investors and to mobilize private capital for
industrial entcrprises.

Turrent constraints

The SEC 15 asked to perform a host of functions - distributor, requlator,
revenue agent, investment advisor, broker etc. To date no brokers have
been licensed.  The control to be exercised by Nepai Rastra Bank is not
clearly defined.

Possible Improvements

The SEC's multiple functions may in time need to be shared among other
pwlic/private institutions.

Nepal 19359 1961 NIDC to provide long term HMG to frame

Industrial 1965 industrial loans to entre- rules for the

Development 1985 prencurs/individuals/ enforcement

Act firms/private/public of the Act, to
25
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compan.es, to provide appoint a
promotional services cn Board of
matters of a project's Directors

technical or economic
viability to encouraqge
purchase of MNIDC sharcs
or debentures, to enter
into banking transacticns
with national or foreign
banks.

including the
(hief Execu-
tive, to

approve regu-
lations framed by
the board.

General Meet-

Out of six members of the ing to nomi-

Board of Directors, two nate two
must be nominated by the private members
general annual mecting to Board.

from amsng private
businessmen/industrialists. Board to frame
by-laws for
NIDC internal
administration
as well as for
the implement-
ing of the
Act,

Provision for penalty for
contravention ot the ahct,
which may include

imprisonment and/or fine.

HMG may insti-
tute an
inquiry into
the workings
of NIDC if
deemed
necessary.

NIDC to work
as per the
directives
and policies
issued by HMG.

Summary of Objectives

The Act is intended to establish an industrial bank, thus encouraging
private sector industrialists to establish and operate ventures which
contribute to the rapid industrialization of the country.

Current Constraints

Fffective implementation of the NIDC Act depends upon the creation and
maintenance of a conducive industrial climate by the government through
its industrial policies ang on unbiased implementation of other rules
and regulations guaranteeing incentives. However, cxperience shows that
these policies and laws are not always stable and, many times, they are
paradoxically contradictory.
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Possible Improvements

With the change in industrial policy, all laws relating to industrial
activities ancluding industrial lending need o thorough review and,
prabably, amendment,

Income: 1974 Provision for appointment HMG to frame
Tax 1977 wf tax officers and lele- rules, appoint
Act 1979 gation power laird down, tax officials.

1980 classification of sourzes

1984 of income {(aariculture,

19865 industry, business, pro-

1986 fession or vocations),

remunerations, building,
land rent ete. specified.

Any porson intending to Director
CArry on any occupat ion General,
after having registered as Chief Tax

a private firm, partner- Officer or
ship firm, company or in Tax Officer.
any torm, must register

with the concerned tax Tax Asgess-
office, ment Committee.
Method of computing net Revenue
Income laid down 1n Tribunal.
detail,

Bents payab e, expenses,
nterest on Joo.s, land
tax, custom duties,
registration fces, trans-
port or traveling expenses,
administrative expenses,
discount or commission,
etc, allowable deductions
from qross income.

Method of computing net
income from insurance
business cnumerated.

Assessment of small tax-
paycers prescribed by
separate rates,

Computation of net-income
by agreement in certain
situations authorised.

Tax due from a firm or
partnership, although
assessed in the name of
such firm, is collected
from the proprietors or
partners.
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Tax officer is cmpowered tco
require any person, firm,
company, bank, financial or
any other institution,
governmental or non-
governmental office to
furnish any information
regarding sources of income
or business of a particular
taxpayer.

In case of non-Nepalesc or
non-resident vaxpayers, tax
may be collected in
advance,

HMG may by notification
require certain classes of
taxpayers to pay tax in
advance as per statement
submitted before assessment.

Any office or person paying
remuneration, rent, commis-
sion, bonus, share of
profits, interest, ectc. may
be required to deduct tax
therefrom at source.

Provision for imposing fees
(3-7%) and a fine (5%) for
dular or default in tax
payments.

HMG empowered to imprison
any taxpayer up to © months
for default in payment of
tax.

No claim for refund to be
entertaincd arter 2 years.

HMG empowered to const -
tute an Assessment
Committee.

Follwwing deductions are
not allowed:

-any capital expenditure
or capital loss incurred.

-any expenditure by way of
remuneration, interest,
rent or bonus by other
than a public limited
company to partners or
members.,
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Industrial enterprises to get
income tax exemptions in

full or part as provided in
relevant industrial enter-
prises acts.

Power to inspect, secarch and
seize any records vested in
HMG.

HMG empowered o make agree-
ment wWith any forelgn
government to avoid double
taxation.

Accounts and relevant
documents nead to be
preserved for 6 years from
the date cf assessment of
tax, and HMG may compel any
taxpayer to have his
accounts audited.

Auditors certifying false
accounts may be prosccuted
and penalised.

HMG empowered to méke a
reassessment or sudple-
mentary assessment within
5 years of carlier
assessment.

Right to appcal assessment
to the Revenue Tribunal
resecrved.

HMG empowcred to prohibit
sale or transifer of mov~
able or immovable property
until the concerned tax-
payer produces receipt of
tax payment, certificate
of tax exciption or tax

clearance.
23. Income 1982 Taxation offices estab-
Tax Rules lished and their jurisdic-

tion delineated.

Procedures for obtaining
clearance certificate and
submission of statement.

Special provisions for
agsessment of income tax
on small traders
enumerated.

139}
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Forms and details reqarding
assessment etc. laid down.

Summary of Cbjectives

Enacted to consclidate and lay down comprehensive legal provisions
regarding deteruination, assessment and collection of taxes, and
repealing the prior Income Tax Act.

Current Constraints

Tax authorities given cnormous powers in matters of tax assessment.
bProcedures are lengthy and complicated. Exemptions granted under
relevant industrial enterprise laws are not made available.
Recommendations made by the Ministry of Industries may not be accepted
by the Department of Income Tax. Mistakes or Wwrong interpretations
¢ven after correction by a higher authority are not rectified.
Authoritative interpretations qiven by courts are not followed.

Possible Improvements

Tax law, manuals and official procedures need wholesale review and
simplification. ‘he provision making directors of a closed or
liquidated company personally responsible for payment of tax due is
contrary to the concept of corporate personality and norms of limited
liability,

Sales 1966 1974 Provisions laid down for HMG.
Tax Act 1983 fixation and collection of
1984 sales taxes, Tax Office.
Sellers of all products Department
require to register and of Taxation.

obtain certificates from
ta office to collect tax.

Unregistered sellers of
goods required to furnish
statements of stocks of
goods .

Collected taxes to bhe
deposited within the Nepal
Rastra Bank within 45 days
of the end of each month.

Tax officer authorised to
make "best judgement"
assessment,

Tax officer to exercige all
powers ordinarily available
to a reqgular court of law
in matters of prosecution,
proceecdings etc,
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HMG empcwered to exempt
certain cateqories of

goods.
Sales Tax 1967 Procedures laid down for Tax officer.,
Rules furnishing of statements
sales tax c¢ollection, Tax
certificates, etc. Department.
Ministry of
Foreign
Affairs.
Determination and deposit Ministry of
of sales tax procedures Finance.

stipulated.

Persons enjoying diplo-
matic privileges required
to obtain certificares to
that effect.

Summary of Objectives

The Act and rules are meant to lay down necessary provisions and
procedures for collection, deposit and exemption of sales tax.

Current Constraints

The exemption and concessions which the relevant industrial enterprises
acts have laid down in matters of sales tax are not cxplicitly reflected
tn this act. 1his lcads to contradiction and confusion. Recommendations
made by the Ministry of Industries or Cottage and Small Scale Industries
are not accepted by the Department of Taxation. Generally, taxes on
induserial raw materials are levied at the customs peint in advance.

Due to different interpretations by the Ministry of Industries and
Department of Taxation, entrepreneurs are compelled to go to court for

an authoritative resolution. Even after favourable rourt decisions, tax
Cfficers often continue to repeat their previous actions.

fossible Improvements

Al luws providing concessions, incentives or any cther exemptions
should be drafted in a clear and unambiguous manner so that there is
Little room for misinterpretation or divergent interpretations.
kecommendations in matters of exemptions made by the Ministry of
"ndustries or Cottage and Small Industries should be binding on the
Department of Tavation.

Cus toms 1962 1963 Enacted to make uniform and HMG.

AcCt 1964 consoliduted custom
1965 requlations. Ministry of
1969 Finance

1971 Provisions for fixing and

1974 collecting custom duties on Various cus-
1985  exports/imports. toms officers.
1986
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Customs authorities Revenue

empowered to value Tribunal.
exports/imports at their

discretion for their Regional
purpose. Court.

HMG empowerced to purchase Supreme Court.

any imports i1f found
underinvoiced.

HMG authorised to grant
exemption or reduce the
rate of customs duties on
any ltem,

Custem ofticer empowered to
gearch and serze any goods
on reasonable suspicion.

Power to take possessicn
and confiscate contraband

goods ,

Provision for penalty and
prosecution.

Yrovision for appcal from
the original order.

HMG cmpowered to frame

rules.
7. Customs 1970 Provision for Customs
Rules Agent.

Custnm clearance procedures
prescribed.

Rules and procedures
regarding customs godown

ate.

Summary of (bjcctives

The object of Customs Act and Rules is to lay down specific provision
to be followed by custom officials and concerned individuals when
imperting into and exporting from Nepal.

Current Constraints

One of the main complaints lodged against existing customs procedures
nas been that they are very complicated, time consuming and costly. In
the absence of clear, simple and short procedures, customs officials
enjoy arbitrary powers which permit harassment of iiporters and
exporters. Those powers can also be used to the personal advantage of
officials and against the interest of revenue collection.
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Possible lmprovements

The provisions of law should be drafted in such a manner that they are

free from possible divergent and arblitrary

interpretation,

The

provisions regarding valuation of qouods should be based on known and

reasonable criteria.

Excise 1958 1960

Act 1964
1974

Excise 1962

Rules

HMG enpowered to fix rate
of exclse wn any product
throush gyazutte potifica-
tion and to prescribe the
manner of 1ts levying.

No one t4 allowed to
operate any industry with-
out a license from the
concerned excise offica.

Procedures for obtaining
license provided.

Power of arrest and vake-
over of any industrial
products given to excise
officer.

Power of HMG to frame
rules.

Power of HMG to exempt
any industrial product
maximum of 3 years in the
interest of the country's
industrial development.

Provision for prosecution,
penalty and appeal.

Elahorate provisions for
designation, powers and
functinns of excise
officers.

Procedures for o! taining
and granting license,
periods of validity and
renewal, o', yripulated.

License “wcs prescribed for

certain piroducts such as
matches, soap, cigarettes,
sugar, ctc,

Rights and duties of factory
inspector and industry owner

laid down.

33

HMG to fix
products as
excisable,
frame rules/
grant
exemptions.

Excise Dept.

Area excise
officer to
enforce

provisions,

Ravenue Tri-
bunal to hear
apreal of
excise
officer's
order.

Ministry of
Industries.

Excise
Officer.

Inspector.

<l
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Summary of (bjectives

The purpese is to provide necessary legal provisions with regard to
ilmposition, collection and general! administration of excise duties
payable by industries.

Current Constraints

There 18 no coordination between Department of kxcise and Ministry of
Industries. As a consequence, exemptions granted under the Industrial
Enterprises Act and declared qovernment policy are denied to conceraed
industries. Very often companies are compelled to move to the highest
courts to claim their rights.

Possible Improvements

If any excige exenption is available under the industrial policy and
Industrial Enterprises Act, the certified recommendation of the Ministry
of Industries should be accepted as final and binding on the Department
of Excise.

bProvisional 1954 1980 HMG empowered to revise HMG.

Tax or amend any laws relating

Jollection to customs duties, excise Rastriya

Act duties or like at any Panchayat.
time on a provisional
basis. Customs/Tax/

Excise

Provisional taxes to be Officers.

levied by executive order
and to remain operative
until amended by legis-
lature sitting immediately
after issue of such an
order or not revoked by
HMG.

Suwmnary of Cbjectives

The Act wnables HMG to impose any charges in the form of taxes.
Current Constraints

Tax rates are generally revised through annual fiscal laws, and
businesses plan their industrial or trading activities on that basis.

Sudden changes in tax rates or duties may have adverse efrects.

Possible Improvements

In view of Article 57 of the constitution (which exists for the same
puriosel there is no need or rationale for keeping this Act on the
statu*te books.

Contract 1966 1974 Collzction procedures in HMG.
Tax Act 1986 matters of contract tax
laid down. Tax Officers.
34
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Act also applies to Revenue
foreigners who are working Tribunals.
as contractors in Nepal.

Higher
Statements regarding Courts.
contractual agreements must
be submitted within 7 days
of agreement to the
concerned tax office.

Stipulations relating to
assessment of taxes and
penalties for giving false
or incomplete statements
elaborated.

Tax officer to exercise
all power available to
reqular courts.

Contract tax to be
collected at source.

HMG authorised to exempt
contract tax in certain
cases and frame rules.

Contract 1966 Schedules and other

Tax Rules procedures regarding
collection of contract
tax prescribed.

Summary of Objectives

In order to facilitate the collection of taxes from contractors, the
Act provides for collection at source.

Current Lonstraints

The law does not reflect concern about the interests of contractors
other than revenue. In case of termination or breach of contract taxes
collucred in advance may create difficulty in that it is not that easy
to get refunds once taxes are deposited in government accounts.

tossible Improvements

Reconsideration of the need for a special Act relating to contract tax.

Acquisition 1977 HMG is empowered to acquire
of Lands or nationalise any landed
Act property if deemed necessary

to conduct any public wel-
fare work for itself or
for any organisation.
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Under the provisions of
this Act, HM™ ig authorised
to acquire and the concerned
company/corporation or
Development Board entitled
to ask for any iand to be
acquired.

Mode ot dcquisition, method
of calculating compencation
and provedures for recelving
compensation also laid down,

Power of Ltate to dacquire
land or landed vrorerty can
be utilized by any private
or publi. company 17 *his
leads to general public
benef1t.

Lands acquired for one
purpose ruy e utilized foo
other uvurnches or returned
to its oriqinal owner 1f
not found esscntial,

Provision for sxecution of
scheme of acguisition,
prosecution and penalty for
obstruction or nor-
observance of the orders
prescribed,

Swmary of Cbjectives

The main objective of the cnactment 1g to provide necessarvy legal
provisions for acquiring lands to carry out developm:nt projects.

Current Constralnts
Law 1s discriminatory in that there are two sets o!f rules for calculat-
g compensation, 1.e¢., one for the land acquired for HMG or HMG owned
orporate bodies and the other for non-governmental bodies or private
Tompanies.  Rates of compensation also are generally not based on
market value.

Yossible Improvements

The Requisition of lmmovable Property Act (see hereafter) and this Act
should be amalgamated and basic principles be laid down in one
comprehensive act. Powers and procedures should be defined and
procedures streamlined. #HMG (cabinet) should have the power to
authorise avquisition to ensure fundamental property rights of an
individual. Land or property not used for the purpose it was acquired,
if possible, should be returned tu the oriyinal owner. 1e procedures
and manner of distribution of compensation and mechanism for filing
objections against acquisition could Le improved.
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4.

Requisition 1956 1961
of 1963
Immovable

Property

Act

Summary -;f Objectives

HMG empowered to requisi- HMG.

tion any immovable property

if deemed in the public HMG
interest immediately or designated
subsequently. officer.

A judge as an
arbitrator.

The property owner may be
given time to file an
objection.

Order not open to
challenge in any court of
Llaw,

Owner of the property to
be compensated ordinarily
at market value.

On questions of compensa-
tion, if not settled through
negotiation and agreement,

a retired or sitting judge
may settle the issue as an
arbitrator.

Property requisitioned may
be releasad.

HMG may delegate its power
to any of its official in
a manner and with terms of
delegation as specified in
the official gazette
notice

HMG authorised to frame
rules 1n order to carry

out the purpose and
objective of the parent Act.

Provision for penalty for
obstructing the requisi-
tion process.

Any owner who generally
resides outside Nepal and/or
nas invested his major
property outside the country
shall not be entitled to
compensation.,

In order to make requisition of any ir ovable property HMG has been

given the necessary legal power, and the

«nciples of compensation and

procedures for requisition also have besn laid down.
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Current Constraints

Any property requisitioned under the authority of this Act seems to
belong to the HMG on:.y for a temporary period. The Acquisition of Land
Act 1977 (by definition "house" is alsc included) which is more recent
and comprehensive, serves the same purpose.

fossible Tmprovements

Requisicion of lmmovable Property hct ¢5G and Acgquisition of Lands Act
11477 should be combined into one womprehensive and Zonsolidated law.
proper reconciliation between this Act and the (ndustr.al Enterprises
Act, especially in aatters of nationalization cf industrial properties,
should be made.

Lanid 1976 19813 Land Revenue Collection HMG.
Revenue Offices for each of 75
Aot districts established to Ministry of

collect land revenue on an Finance.
annual basis.

Department of
Each land Revenue oollec- Land Revenug.
tion office to maintain and
register all kinds of lands Land Revenue.
within irs jurisdiction.

Zonal Court.
Land revenue offices
empowered to freeze the
transfer of ownership or
sale by auction of such
lands to recover dues
authorised.

vrocedures regarding waiver
of revenue in certain cases
laid down.

HMG empuwered to make
rules.

Without obtaining approval
from committee, nc govern-
ment land or unclaimed
land to be utilized.

Provision for punishment
and appeal.

Land 1980 pProcedures for preparation

Revenue of land records and sale

Rul es of government land laid
down.

Procedures for sale of lands
by auction stipulated.
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Powar, function and duties
regarding collection of
land revenus enumerated.

Provision for claiming new
lands,

New and unclaimed lands to
be distributed on priority
basis by HMG,

Lands distributed under
rehabilitation programmos
also to bo ragistered by
each Land Revenue Collec-
tion Office.

Summary of Gbjoctives

The Land Revenue Act and ruiss framed by HMC tharmunder provide
nocessary logal arrangemonts and procadures regarding collection of land

ravenue, pawers and functions of land rovenue officos,

Current Constrainve

Y)ne of the main functions of land revenue collection officos ig to

maintain an up-to-date roglstry systom.
docided on the basia of such rocords.
tion, oach transfer of ownership croates a now disnutoe.

Possible Improvemonts

Ownarship of landed property is
But, duo to defoctive administra-

A system of up-to-data rocord keoping should be introduced to raplace

prosont dispute-generating mothods.

Nepal 1959 1960 Any factcry or establish-
Factory 1961 ment having ten or more
and 1962  workers falls under the
Factory 1974 purview of this Act.
Workere 1978

Act Factorias are to pay

minimum wages and ensure
employee safcty and
walfare 1s stipulated in
the Act,

Employmant of allen labcur
is generally forbidden.

Appointment of Factory
Inspectors and Labour
Welfare Officers by HMG.

Ropresentation of labour

unions {n the management
of a factory provided.
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HMG to frame
regulations,

Ministry of
Labour Wel-
fare und Dept,
of Labour
Welfare
responsible
for imple-
manting the
law.

HMG to f£ix and
revise minimum
wages; it may
withdraw or
extend the
scope of the
Act to any
industrial
establishment,
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Nepal 1963 1978 Details specified regarding

Factory and the principles laid down by
Factory the parent Act.

Workers

Rules

Summary of Ubjectives

In order to maintain peace and tranguility and ensure the economic
welfare by making suitable arrangements concerning the proper management
of factories, the safety and comfort of factory workers and settlement
of disputes betwesn workers, owners and management, this law was
introduced and is being implemented.

Current Constraints

Going strictly by the original intent, 'he Act was basically meant for
industrial factories and workers engaged therein. But, under the power
vested in HMG by Sect. 60 B, the scope of the Act has been extended to
cover any entity such as a restaurant, hotel, transport service etc.
which has lead to difficulties in the application of law.

Pogsible [mprovements

It would be vreferable to have separate labour welfare lawe and
requlations for different sectors.

Bonuy hot 1973 1977 Profit making organisations HMG to spccify
(private or public) required the date of
to distribute a bonus to enforcement of
employees amounting to 10% Act, frame
of profite. rules, issue

directives and
Any factory or organigation constitute a
having 10 or more employees Tribunal.
and more than Rs., 2 lakhs

in fixed capital must Labour Dept.

comply. to supervise
the law,

The man:ier, grounds and

procedures for distribu- HMG constituted

tion prescribed. tribunal to
sattle disputes

Under certain conditions, referred to it.

advance distribution of
bonus is to be made.

Duties and personal
responsibility of a manager
of an organisation on
falling Lo cobserve these
provisions established.

Settlement of disputes

regarding the bonus issue
by or through the Labour
Dapartment; failing tc do
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50, to be reterred to a HMG
consticuted tribunal,

Rules to be framed to
exccute the purposes of the
Act.

Provision for complain and
penalty.

Bonus 1982 Balance shect and income Welfare

Rules & expenditure accounts of a Committee to
concern to be submitted operate
within & months after the welfare fund.

fiscal year ends.
HMG to revise

Provision and procedure or amend the

for making complaints rules.

against false or wrong

accounts. HMG to fix
minimum rate

HMG organisarions (other and amount of

than non-profit making bonus applic-

bodies rendering promotion- able to

al scrvices in the field of certain govt.
administration, iLndustry owned

and agricul ture) obliged organisations.
to sot aside funds for an

84 of net profit bonus.

Government. trading or
management onterprises
enjoying moinopoly josi-
tions are obliged to sct
asi1de bonus money, which
may be specifired by HMG
from time to time.

Jonstaitution of a welfare
committee and use/opera-
tion of welfare fund
proscribaed.

Summary of Cbjectives

Establishes a required bonus distribution by private and public sector
organisations.

Current Constraints

HMG has not yet enforced the law throughout the country. There may be
more eligible enterprises in other geographical areas to which the law
has not yet been applied.

Possible Improverents

Mandating different rates of bonus for private and public enterprises is
questionable.
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Lands Act 1964

Summary of Objectives

The basic abjc
rights, abolish

1965
1967
1980

Ceiling on land to be
controlled by owners and
tenants.

lands in excess of
prescribed ceilings taken
over by the state.

For the lands taken over
by the state in excess of
celling, compensation to
be paid by HMG to the
owner.

Lands conriscated may be
distributed to landless
people at fixed prices
paid in installments.

Tenancy right guaranteed
through necessary legal
safeqguards.

System of fixed rents
introduced to encourage
and increase production.

Lands if used to develop
prescribed industrial or
agricultural industries
may be exempted from the
ceiling.

HMG to frame
rules, appoint
land reform
officers, and
issue necessary
orders and
directives.

HMG to exempt
industries
from land
ceiling laws.

Land Reform
Offices.

Regular
Courts

+/2 of the Act was to introduce and protect tenancy
~ewllordship (Zamindari system) system, impose ceilings

on land holdings, fix rates of rent and ultimately encourage people to
shift their otherwise idle capital yradually to other industrial

productive ventures.

Current Constraints

Provision for exempting from the ceiling lands if used for industrial

purposes has not been implemented and administered properly.

There are

no gengral or specific guidelines as to precisely what industries are to
be granted this exemption.
nor the rcapital from the agriculture sector been found to have been

transferred in other productive industrial sector.

contibuted to discouraging agro-based industries.

42

Neither has agriculture production increased

Indirectly, it has



bossible Improvements

Exemption from the ceiling should be i
policy of HMG. The Lands Act should b
enterprises qualify to acquire and own

registered as per

43

Floe wieh

attended
tands for

1%

the declared industrial
rthat all industrial

thelr wse once they are

the Industrial Enterprises Ace .
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Appendix b

SECURITIES EXQIANGE TENTRE
MARKET PERATIONS

Figscal Year 1947

LTE.

lst Quarter 1988

( Rs.000)
Total Value

Mo, of No. of
Trans-  Ave. No., { ks . 00N Trans-  Ave, ‘o,
actions Shares = Total Yalue actions sharves
PR a2 2774 15 4.5
13 54.2 215 2 5.0
120 319.8 2298 50 88.8
77 25.0 777 - -
47 24.3 100 2 10.0
1A 14.6 118 2 5.0
2 10,5 3 3 133.3
20 5.8 16 4 6.0
i) 533.3 298 3 52.5
9 36.0 67 - -
N 73.0 3,942 7 17.6
6 29,2 23 2 20.0
- - - 1 20.0
428 8,126 92

33

6

2, 564

21

21

369

3,068



