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The idea to hold anal jotlnl seminar on "Women and the Law in
Swaziland" can be traced back "to the growing realization during the course
of 1982, by staff at the Family Life Association of Swaziland, that most of
their clients (predominantly women) were not aware of their rights and en
titlements under the present la~s of the country. The .bulk of the work of
the Association consists in providing family planning advice and edusation,
helping with fertility problems, giving pre-natal and post-natal guidance, in
dividual and family counselling, ~nd dispensing contraceptive devices.
However, it became increasingly apparent that the women wr.o availed
themselves of the services provided by FLAS had concerns that went
beyond family planning per se, and that these problems were very much of a
legal nature. A woman seeking advice on how to avoid having more
children may want to know whether she needs her husband's consent to do
so; an unemployed mother of six may have been deserted by her husband
and worried abour her maintenance rights; a girl wishing to give her child up
for adoption may be concerned about the law on the subject, and so on.

The project administrator as FLAS, Ms Fiona Duby, approached the
Law Department of the University of Swaziland and the idea to invite
women from various strata of Swazi society to discuss issues pertaining to
[heir legal rights was born. Originally, only one seminar was envisaged, and
it was conceived as a forum at which women would be supplied with infor
mation on specific aspects -of the legal system so that they could discuss
these and formulate recommendations for presentation to Government.
Subject areas were identified and tentative requests were made to various
people to prepare papers for presentation at the seminar.

Formal requests for funding were made to the United States Agency for
International Development (USAID)' and the Canadian International
Development Agency (CIDA), both of whom reacted favourably. Two hun
dred invitations were then sent out to people (mainly women); an attempt
was made, in drawing up the Jist of participants, to cover as many areas and
as many shades of opinion as possible.

On the 14th of January 1983 the first "Women and the Law" seminar
was formally opened by Senator Mary Mdziniso, President of Lutsango
Lakangwane at the Yen Saan Hotel, Ezulwini. Mr. Justice Nathan, the
Chief Justice of Swaziland, chaired the proceedings. Papers were delivered
by Ms Thoko Ginindza, an anthropologist, Mr Thandabantu Nhlapo, a lec
turer in law at UNISWA, Mr. Robert Nxumalo. Deputy Labour Commis
sioner and Ms Fikile Dlamini, crown counsel at the Attorney-General's
Chambers. These papers covered, respectively, the traditional aspects of
marriage law, the common law aspects of mmriage law, the question of
w(,; .nen in employment, and i~sues of property law.

The response was overwhelming: over 170 participants s~nt the day in
spirited discussion of the issues raised. It was quite clear that such a get
together had been long overdue. It carne as no surprise, therefore, when the
first recommendation at the end of the day was that follow-up activity
should commence the very next week. (Other recommendations were made,
pertaining more direCtly to the subject matter of the deliberations but since
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seminl1r, they do no't appear as part of the proceedings at the Yen Saan).
The University was chosen as the venue for the workshops. and tli~ seminar
ended on a high and optimistic note.

One week after the seminar over sixty women and some men met at the
University to discuss the resolutions passed at the conference and to plan
future action. It was at this stage that four main areas of conce,'n were iden
tified: Employment, Family Law, Health and National Machinery for
Women. Accordingly, it was decid~d to dividt: into four werking groups
and deal with these topics in depth. The next formal workshop was held on
the 12th March 1983,though members of the variou:; groups continued to
consult informally on the issues over a long period. .

By this time it had become apparent that a follow-up seminar was a mat
ter of necessity. The second meeting would be more reform-oriented, in
contrast with the first, which had been purely descript:ve. The two funding
agencies were again approached, and again they rendered assistance and a
date was set for "Women and the Law No.2."

On the 3rd of June 1983 the seminar was opened at the Royal Swazi Spa
Convention Centre by the Attorney-General, Mr. P. Makhanza, on behalf
of the Minister of Justice who, unfortunately. could not attend. The pro
ceedings were chaired by Dr. Fannie Friedman, former. Permanent
Secretary at the Ministry of Health. Papers were read by Mrs Moroesi
Khoza (Women in Employment), Mr. T. Nhiapo (Family Law) and Dr.
Veleleni Dlamini (Women and Health). Due to the non-arrival of the
speaker who would have addressed the seminar on the workings of the
Women's Bureau In Zambia and other African countries, Ms Rene Habedi
representing the group that worked on the Women's Bureau idea presented
the group's conclusions. Again the enthusiasm of the 131 participants was
tremendous. At the end of the day, the house voted unanimously to adopt
the proposals recommended by the presenters, with the qualification that
more consultations bet" een Lutsango and the Women's Bureau group were
needed before concrete proposals could be advanced.

The papers collected here and the discussions stimulated by them reveal
deep-seated and serious concerns about aspects of law which militate
against particular interests of women as citizens of Swaziland. They are not
frivolous. The participants were well aware of the national culture, the
economic constrmnts and the political orientation of the country. That
change ha5 taken place cannot be denied: indeed the major premise underly
ing the deliberations was the belief that no one viewilJg present-day Swazi
society would wish to deny the fact that over the years it has undergone a
visible transformation. More and more w6men are participating in the
economy as income-earners. Their needs, aspirations and life-styles bear no
resemblance to those of their grandparents. To pretend that nothing has
changed is to be deliberately blind to reality.

Laws, attitudes and arrangements that might have operated smoothly at a
different time and which underpinned a different mode of production now
jar with the role of the Swazi woman in the 1980s. The case for some read
justments needs no justification. On the face of it, a tax system that places a
'heavier burden on & woman than on aman in comparable circumstances is
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mequJI ~e; marriage laws under which one parry has all the. duties anu the
other has all the rights are unfair; economic arrangements wherein equal
work does not result in equal remuneration are outdated; criminal laws
which do n~~ take particular crimes against women seriously enough do
need strengthening.

The recommendations made in these papers are well-considered and
responsible. They emanate from the will of the people who have to live
within the laws of the country; t~re not inspired by agitators. As men
tioned elsewhere in this collection, there is no intention to play with reform
purely for its own sake.

It is now hoped that this Report will serve as a formal presentation of the
recommendations of the seminar to Government officitlls, policy-makers,
administrators, law-makers and all those in a position to do something
about removing anomalies in the law which militate against the full integra
tion of the women of Swaziland in the development process.

R.TNHLAPO
JULY, 1983
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Opening Address by Senator Mary Mdziniso

I feel very privileged and honoured to have this opportunity to open to
day's conference on Women and the Law. The crucial single factor about
this conference is that it is the first of its kind and thus a historical landmark
in our struggle for women's rights. While I concede that this type of con
ference is long overdue, I also wish w commend the organizers for bringing
about the realization of such an idea. This is·a job well-conceived. Can I say
how much I welcome the opportunity provided by the conference for the
women of Swaziland to discuss the extent to which their changed role in
society is reflected in the law.

Mr Chairman, everyone is aware that progress towards equal opportunity
for women has been very slow indeed. Family Planning has now begun to
affect the lives of more and more women. Fer the first time women are able
to decide just when and how often they want children, which means that
they have greater freedom to work and pursue careers outside the home:
hence the need to involve them in our development programme. Previously
we used a traditional way of Family Planning which was safe and clean. It is
unfortunate that today's people do not follow it. In my opinion that was a
very good custom, which should have been kept.

Government can no longer sit back and watch a vital developm~nt

resource going to waste. Law C1nd development are for the goodof the coun
try and both men and women must be involved. Let us recall the proclama
tion, by the United Nations Organization, of the Decade for Women in
1975. Laudable goals were set up under that proclamation.

Peace, equality and development were targets set to be attained by 198j.
Women must be involved economically, socially, culturally and politically
b~fore one can talk about equal rights.

Mr. Chairman, thh conference is part of the world-wide crusade for the
integration of women in all forms of dev~lopment. Law is one aspect that
requires review. Many countries adhered to the United Nations resolution
and overhauled national laws that discriminated against women. This coun
try also joined with the rest of the world and promised to do something
toward the development of women. However, one wonders what
achievements have been made since 1975. The end of the decade is only two
years away and women in Swaziland are still no better off. Perhaps this con
ference will provide practical information for our decision-makers on
women and their legal rights. This is a step in the continuous struggle to
emancipate our women.

Women have a major role to play in the struggle for development and
there is a strong need for them to influence policy makers and ad
ministrators, to conceive new and better ways to achieve their due. to can-
vass and campaign for resources to promote the woman's cause, to persist in
their call for review and to ensure that decisions are in fact taken and im
plemented. With these in mind, the future of Swazi women is bright.

Mr. Chairman, we arc all aware of the laws, policies and practices which
undercut the status of women. We live in a man-made society and it is men
who have been responsible for the social framework within which we live,·
Our .Parliamentary representatives, ministers and industrial leaders have
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almost all been men. Our system of law derives its origin from the work of
male judges and jurists. It is men who have traditionally held the senior
posts in the civil service which is responsible for the administration of the
laws.

A Review Commission we set up to look into the affairs of women but
this was not effective: one wonders why. The time is now ripe for us to set
up legislative commissions and relevant government departments which will
examine all the laws and regulations which are biased against women with a
view to modifying or repealing them. These are laws pertaining to marriage,
divorce, property ownership, nationality of spouse, taxation, child custody,
credit and finance and labour laws. We; all know the hardships that have
been brough about by these obsolete laws: they must be scrutinized and
modified to keep up with the development that have taken place in
Swaziland.

The national machinery for women that exists at prescnt is not strong
enough to cater for the recent development in women's affairs. There is
every need tco iitrengthen this machinery. Its immediate objectives should be
to advise government on policy matters concerning Swazi women and to en
sure that national development plans take into account the roles women can
play; to conduct research and undert3ke studies on the legal position of
women and childrtn, and to t:nhance women's awareness in the political
orientation and economic advancement of the Swazi nation. The develop
ment of women should not be viewed as a humanitarian cause but rather as
as economic necessity.

Women in this country only contribute as child-bearers, farmers, traders,
teachers and caretakers of families. They are used as cheap labour. Their
average earnings are much less that those of men. While I observe that
women are beginning to mak:: their way into the civil service and some of
the professions, I feel that they are still excluded from certain types of
employment and from most posts that carry a high d~gree of responsibility.
This cOlintry has more women than men but, alas, their pariticipation is so
disappointingly low. It is time we changed this pa~rilineal and male 
dominated Swazi society.

Mr. Chairman, while I call on government to effect the necessary
machinery for women, I wimt also to caution our women to wake up from
their slumber and erase outdated values and practices that have suppressed
their motivation, initiative and self·development. Our late beloved King

"Sobhuza said that we should r'erge relevant aspects of both Westefll and
Swazi culture and leave out irrelevant ones.

This conference~ a dual purpose. First, to help women to gain a useful
knowledge of the law, traditions, rules and regulations which affect their
rights and second, to adequately protect and extend these rights. However,
it is not in all cases thnt reform of the law is required. In some cases the law
is there but it is not observed due to either ignorance ot' misinterpretation.
In these ways, women may fail to take advantage of existing laws. The
struggle for the emancipation of women cannot be more successfully waged
than by the women themselves: Lrt uscknow and realize our rights.

The programme of the conference is designed to sdmulate discussion on
some of the main areas of women's concern. Law is too serious a matter to
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~Ir express on. I do not anticipate that this conference will, by
itself, effect changes in the law, but ils success will be judged by the extent
to which it draws attention to those areas of law which need urgent reform.

We must thank our friends who have made this conference possible. To
mention a few, the United States Agency for Internation Development and
the Canadian Government for providing the material means which allow us
to meet together today and discuss these important issues.

May I conclude by wishing ali of you here fruitful deliberations. And
now Mr Chairman, distinguished participants, I have the honour and
pleasure to declare this conference open. .

, '
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Family Law:

Traditional Aspects
by

Thoko Ginindza

Ladies and gentlemen, this is a very difficult subject for me [0 deal with
since it belongs to the legal field and next to me is a judge. So, I don't know
what to think about it, but anyway this is what we are geing to try and look
at - hopefully there are quite a number of Swazi women around so they will
know and they should be the ones to contribute to this.

Since law is such a difficult subject and I am in no way in the legal field,
probably what I'll be giving you is some kind of ethnographic detail or a
way of trying to see how we can identify those areas which seem to us to be a
problem. I was asked to try and talk on the subject of marriage and there
are two ways ot talking or approaching the issue of marriage: the one that I
have decided on is to try and onlv identify those areas which might be of im
portance to the topic of today. Now when, in the Swazi society we talk of
marriage and we try to place the women it is not easy to abstract and just
talk in isolation. One has to look at a number of complex factors. When
you are talking about a traditional woman, some of the points you have to
bear in mind are, for example, the level of the technology of the people at
the time, whkh is, I think, what is meant by traditional.

Then in order to get a more comprehensive picture you have to look at the
total social structure which is actually the main or underlying factor for this
seminar. We are talking about bringing in change. And the position of the
woman in the traditional society is tied down by the very basis of the foun
dations of this society. Now this society is organised along the male line. In
marriage the two people - there IS the man and the woman - so in terms of des
cent the SwazI has to folIow me male line. We arc not actually saying the
female line is totally neglected but the main principle of organisation is to
do with the emphasis that is laid on the male line. Now when you take that
principle, itis the guiding principle throughout lhe kinship system, the
political system, the economic system as well as the ritual and religious
system. So we are not only talking in terms of monocausal effects, we are
talking in terms of the complexity and multiplicity of facts when we are
looking at the status of the woman in the Swazi society. You want to know
and identify what the woman's rights are, you want to know what her status
is, you want to know what her duties are. But, because of the underly~g

principle - the structural principle of Swazi social organisation - which is
partilineal, you are looking at the women already from a bias angle, from
the male point of view.

Now, what is "marriage? Of course, you know there is birth, there is mar
riage, there is death. Now, the reason that we start with marriage is because
we are trying to deal with the family. It is the foundation or basis of the
family. Now what type of family do we have? Marriage in the Swazi tradi
tional system is very difficult to define in terms of the western sense. Mar
riage is closely linked with the kinship system. The kinship system is that
you have lineages, which are male dominated. When a person gets married
you want to know what actually happens. I'm not trying to talk about the

4C-



"I wee mg ceremony - you start off at home. there's a bridal party .... - but
manlage is a rite of passage, you get into a certain stage. For example, when
a child is born, if you christen him - you go and baptise the child - tlwl is u
rite of passage from being heathen - as it is written on my baplismal cer
tificate - to christian. You are passing through a certain stage in life. This i~

how society has organised this. Now the ideology of Swazi marriage is
basically that of procreation. You would like to have as many children as
you can have. And the type of marriage you have was tradilionally
polygyny, that means that one man could take several wives. Now this does
not mean that every man had to, by necessity, but this is what happened and
maybe it was justified at the time; when thesociety was still small-scale and
you needed more manpower; it was also one way of ac'lieving preslige - rhe
more wives you had the more importart your status was.

Now what happens in marriage - I look at polygyny as an ope!! ended iype
of marriage. In as far as the man can have any number of wives :t is open
ended. And this maybe is one of the areas of connicls in the present social
change in positions. But the fact is, what actually goes on in terms of the
law is that a daughter belongs to her lineage and !he husbanci also belongs to
his lineage. Now when that daughter marries, what is actually happening is
tl1at before you get married, the p~rson who has rights in you as a person- to
distinguish between rights over persons or rights over things- And your
rights'belong to your lineage. At marriage, the ·two groups get together and the
rigths are transferred to the husband and his group. What the other lineage
wants are the procreative powers in the woman, because, as I said, the
'ideology is that of procreation as they say "lImli/;!lloya embili I1gesiSwa/i".
The reason for this is difficult to pin down. There are complex factors into
this whole business. First, we have as far as the religiolls system is concerned
the ancestral belief. The ancestral belief cannot be maintained through time
if you do not have descendants, and the more descendants you have, then
perhaps the bigger your shrine will be. You need to be remembered. If you
do not have any children then no one will remember you. So I was just try
ing to show how the religious system affects the whole concept of child
bearing. If you see that is important.

It is also important to have female children. Now when you have female
children what h.qppens at marriage is you get an exhange of rights over this
person.

Once your marry out it means there is a gap in the family and in actual
fact, if you do attend a traditional wedding you find that the most impor
tant people in the two groups do not get together. Your father and mother do
not attend your wedding, you go out with an intermediary and other
representatives. When it comes to substituting that gap or filling that
vacuum now what is used are ca~tle. I think the word "Iobola" is common
to most people. Now, what doe') "Iobola" achieve? "Lobola" in one way
fills up the vacuum that has bet:n left because among the number of cattle
that have been given there is one that is given to the mother. Which is called
"/nsulamnyembeti.". It is sad for the mother to cut with her daughter after
all the suffering she has gone through.

Cattle, the lobola cattle, can be functionally looked upon as the "child
price". If you have not paid your lobola you do not have any rights over

...
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your children and once' (hose cattle have been paid then you do, as a father,
h~ve rights over the children.

The operation of the partrilineal principle is that any individual that is
born into the world in the Swazi society h11sto be integrated at t \vo levels.
There is the political-dnal domain, which is the global society, there is also
(he domestic level. At the domestic level you have your family of whatever
nature - whether monogamou; or polygamous -than you have your lineage,
for other people to decide. For any individual to be a legitimate member of
the group, the parent must have been married and, ideally speaking, mar
riage preceded childbirth. As far a~ tradition was concerned, sex in its own
was not a crime or anything wrong. But whenever procreation t~ok place,
pre-marital pregnancy, that is where your problen.· .!" .•• it was out of mar
riage. The problem is caused by the very fact that thl. :lP • 'Ie who hold rights
over your sexual capacities before marriage are your father and the lineage,
his brothers and all. This is one area-that is being affected either by Chris
tian beliefs or western styles of life in Swaziland. I'm not saying that it wa:..
sex for everybody else, but it. was at a certain age level where it was permissi
ble but without violating the prir.ciplc of procreation because what the other
group wants from the woman f ;e her procreative powers, the powers of
reproduction. These powers are transferred at marriage to the husband.

Since the lineage is a group and not an individual the rights that are ac
quired by the husband and his family over the woman are the rights in her as
a mother. the rights in her, which are exclusively held by the husband during
his time of survival, as a wife. That is why you have the custom of the
levirale, if the husband dies a brother or someone else within the lineage is
selected 10 "kllngena" the wife. This custom of "kungena" keeps the
woman in the graul' perpetually, almost. What I mean by that is until the
person dies. You gel ;llarried to your husband but indirectly you are mar
ried 10 all of them because i.f you lose your husband you automatic:llly
have a substitute. It may be correct but whether it is right or wrong, I'm not
sure.

By the same token, if the woman is barren and lobola has been paid, then
a sister has to be substituted. But all these things center around the ideology
of having more and more children which closely ties in with the religious
system of c:ncestral spirits. I wish women, too, were being remembered as
ancestral spirils - they are not - it's only the men. And, as I said, this is a
male dominated society.

Going back to the child who is born, this child has to be integrated into
the family. The fathe! and hi:, lineage hold rights over the child. There are
all kinds of rights, for example, you cannet, in fact, you do not have a name
in this society, not unless it's Ihat of your father. I'm talking about the clan
name. This type of organisation is the core o(everything else that goes on
around marriage. This is why sometimes there is a problem with pre-marital
pregnancy. I have been told, I don't know how far back the custom dates,
that if a woman was pregnant initially and the man responsible for the
pregnancy denied it, the father or the Iincage would look around for
another man and thcy would gi\:e YQU away in marriage. It was not a molter
of just forcing or giving a woman away_ It's a question of,when you come
jillo this world, where do you belong'? YOll 11111,[ have a home, you musl



you do not have a father, I mean if your physiological father denies paterni-
ty then you should have a sociological father and this is confirmed by the
fact that, I think, this is what they say they used to do whenever a child was
born. The first thing that you have to do is to recite (its so difficult to put
this into English) "uyambonga lomntfwana nges!Swati." You use (he
child's surname immediately when the child was born and if yOll rcfuse to
do that, Mr. Chairman this is one way of checking on adultery, because rhe
mother is not supposed to lie at childbirth, so the child already comes in
tegrated as part of the society within the political-dual domain, he h.as got a
surname. At the domestic level he is a member of a family. The people are
supposed to take care of those children. I think we all know the upbringing
rests with the woman most of the time. Does the father carry the baby,
nurse the baby (audience response: No but it seems like the children take as
much care of the other children, as the women. Specifically, you se{: thai once
boys get to be about 4 or 5 years old they go off with the older boys ranging
up the age ladder and it seems like they more or less take care of each other.)
Thoko speaking: WELL, at that level yes, but when you are talking in t('r-ms
of basic subsistance, there is a household and the mother has to provide the
food, the house to sleep. The r"'ther doesn't do the cooking, he's not
bothered. All he 'loes is allocate I' Id fo!" use by the mother to produce
whatever they need. That is what I meant. When you talk in terms of
babysitting and playing with peer groups, then you have the children
together.

Now I even though we claim and it is a fact that you acquire all your rights
through your father, what rights do you acquire? Residence is one right,
your home is where you I: father is, your name, all your other rights is ~(")ciety

as a whole. You all know that if a child does wrong, if am inor does wron,g,
it isthe responsibility of the father to go and face the court. Now, when you
say you acquire these rights automatically, the question, the burning ques
tion now in Swaziland, citizenship, comes in because that too, follows the
male line. In the past maybe there weren't too many problems because
society was still very small and maybe there were not too many pe(''Jle com
ing into the society as new citizens. Most of the citizens were already
members through descent. Now these are some of the rights that a person
acquires through the father.

We have been talking about all the rights on the father's side. Maybe we
should find out what the rigths and duties are on the female side. From
what I have said it does not seem that the mother has much to offer you in
terms of your public life as a member of the society. You do not take you
mother's name. Your residence is that of you father. Your citizenship is that
of your father, inheritance come down along the male line. Ritual is per
formed by the man, not jy the woman and even if you are a child it starts
off al birth.

"A wUl1amuhllllltyisela til1yamata"e tingesito takubo." What I mean is
there is a little ritual when a child is born, a protective ritual from whatever
dangers can occur and these are strictly defined for each clan. If you were to
do thaI frol11 the mother's side the child, I was told (my grandmother used
(a tell me) that you would be a lunatic. But I'm not sure whether you are



is a very interesting structural feature that the woman is, technically speak
ing, a minor in perpetuity, which the Chief Justice said he agreed with.
Chief Justice Nathan: "I don't think 1 said that."

Thus for anything, whether the woman is married or not,she is entirely
and absolutely dependent on the male. But the most paradoxical part of the
system is that for you (men) to acquire any status of social importance in the
society, you acquire it through your mother. As we say in the Swazi custom,
"A King is King by his mother andan heir is heir by his mother." S('l you
see man is a little confused because he cal1no~ be what he is without your
(woman's) status. But again, the mother's status comes from the status of
the father so we are almost in a vicious circle. But truly speaking, for a
mall to get higher up on the ladder he has got to have avery important
mother - in te~ms of social status. But in any society you find all these struc
tural contradictions. There is nothing that is very systematic. That is why,
I'm not in the legal field, 1 do find laws very ambiguous. What does the
principle of male domination truly mean in this society. It means 1 have a
physiological father through whom I claim things. I can inherit and get
everything through him. Brothers too are my fathers and on and on it goes.
It becomes very wide.

What we are trying to say is what does mother mean? It means a number
of things. When it comes Lo the question of married women owning proper
ty in the traditional system, the women do not seem to have owned proper
ty. Liphakela 1 think she (Senator Mdiniso) put it very rightly, was there.
But if you married into a poor family what is it that they could dish out,
liphakela, to you if they did not have the cattle so the woman had nothing.
Among the lobola cattle there is insulamnyembeti, the beast, it is supposed
to dry your tears. It is the only one which belongs to the mother of the
bride, should they lobola. But when we look at it, 1 think it was a good thing
in a way to have that, so it meant that being a woman, 1 would desire to
have more daughters so that I could have 5 or ten, when they all got mar
ried, 1 would have 5 or 10 head of cattle.

But then if Y01l consider this, the time when you do get that beast is the
time when you are old and there is not much that you can do about it. So
they had another rule, switched it around to male advantage, that best is the
beast whose offspring the mother can use to help th,e last born son to pay his
lobola with. So you still end up with nothing.

The way this shows itself in everyday
life, you do not identify with you husband completely, you are never Mrs.
Simc!ane so to say, you are the daughter of a Dlamini, Mr. Dlamini, so you
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y structure. All lhat you do, you are supposed to get over there' and
bear children for that group. Not for your group. You have to observe
various kinds of taboos and avoidances which are difficult to outJinebut
sllll1eof you know them. You must respect yc,ur father-in-law, the eldest
son in the family. There is a whole social network, a system of social rela
tionship which you have to be aware of as a married woman and those

'observances. The woman, all she had was the right to use the land which
was allOCated to her in order to feeq her family. There was nothing else. The
kraal where the cattle are kept is the most religious place and you cannot go
into the cattle byre. You go there only on the day of your wedding and
that's it. If you need cow dung for yourfloors as a bride, you cannot go
there because that is the ancestral shrine. As you'know, amongst the cattle
in a herd there is one for the ancestors. So the ancestral spirits are constant
ly there, and you being a woman and of cOLm!",. their being male, you have
to avoid them. Yet you are the one who is supposed to perpetuate the clan;
Some of these facts make it, I think, very difficult today, because when you
got married, it was to a group of people, so you had responsibilities to
them. When you hlambisa it wa'l actually an indication or demarcation of
your duties to your iri-Iaws. It shows you relationships with the people. You
have got to know all of them, youmust know, it defines the way you are
supposed to respect them. At th(; same time it also imposes obligations on
them to help and assis'.; you whilst you are there.

Now should there be any witch'craft accusations iii Lilt: h!'lmestead it is the
woman who carries the witches, Witches are women and not men. I mean,
the witchcraft accusations in this society, really do not come along the male
line, yet the children belong to the man. If the child is supposed to be a
witch then weta nako ekhabonlna, it is supposed to be on the mother's side.
Any bad qualities are attributed to the mother's side. Now the mother's
side, I don't know what happens because the mother also comes from
another male lineage. When it comes to ancestral spirits, on the mother's
side these spirits are tcnder and motherly. They are the ones who protect
you. Those on you father's side will be angry if you do wrong, they will
punish you. But those 011 your mother's side will appease all the time. There
is another contradiction.

When it comes to the role of w(lmen in politics, traditionally they had no
say at all. I don't know if maybe they could talk to their husbands. But what
I watched, whenever there was a case, the council comprised of men, and
the judges were men. But the women, of course, they could be accused of
whatever, but they never played a role. Maybe that is one reason vvny·we
don't have many women lawyers in this country. This is still the m~le
domination. It is only when we are talking about the entire society that you
speak of a dual monarchy. Where you have a King reigning together with
his mother and not his wife, one of the Queens. Maybe the reason is simple,
because, if you are talking about a polygamous group, which of the wives
will you select By selecting one of them to be the Queen, you will thereby
by violating certain principles of succession, ·Ie.",umbekil~, when you really ,
haven't. It is on!,y at that level that you find women playing important roles.
Dut even then, in most cases, it is dependent on the personality of the
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King, as has been said in quite a number of cases that there have been very
violent, short tempered Kings. Then tte mother will come in to pacify.

But at the home the woman only becomes importan,t (the mother only
becomes imyortant) when she has got sons who have married and then she
has daughters in-law. Then she becomes the boss, not in the true sense of
boss, but I mean, she j,; the advisor, she is the one who is suppose::! to see
that things run normaiiy around the homestead - that is, equal sharing of
food, that everone is properly housed, that sicknesses are taken care of, and
she has to report. She Joes not make decisions, she has to see the general
running and report these to the senior people. The senior person is the head
man, who ever he is. Usually if the father is no longer ther .. "ten you have
the heir-holder, ind/a/i/a.
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General Discussion

Ms Ginindza's presentation stimulated a great deal of interest from Ihe
audience. Doub~s were expressed as to whether anything could be said in the
1980's to be purely traditional. Questioners wanled 10 know more ahoUI
adoption, dissolution of a Swazi marriage, the position of women who
could not bear children and pre-marital sex and pregnancy. Even al Ihis ear
ly stage, the question of property (which was to become a major underlying
theme throughout the whole seminar) was raised repeatedly.

Ms Ginindza stressed that her main concern had been 10 give an exposi
tion of traditional society and Ihat participants were free to lise Ihat as a
basis for comparison if they thought they delected some changes in cuslom.
She re·ii.::rated the philosophy underlying Swazi culture, which was that
s'ociety is looked at in terms of groups, not individuals, and that marriage
was conceived mainly in terms of procreation and perpetuating the family
lineage. Once these are understood, she pointed out, the individual rules of
custom are better appreciated.
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Women's Rights Under Swaziland's Family Law:
Commori. Law and ·Statutory Aspl:ds

Thandabantu Nhlapo

Introduction

The Roman-Dutch law of persons recognises that all persons have rights
and duties, but these are not identical for everybody. This brings us to the
question of status, which is one's overall legal position in relation to one's
fellJw-man and the community; the aggregate of one's various rights and
duties and capacities. It has been suggested by writers in this area that the
only person of full capacity is an adult, male, single, sane, legitimate, sol
vent citizen with no criminal record. Any departure from even a single one
of these attributes means a derogation, a subtraction, from one's status as a
person of full capacity. Some of these factors of differentiation are less im
portant that others: thr. difference between the citizen and the non-citizen
may be negligibi~, haloing to do with a few acts that the forme:.r ca.l perform
in public Jaw e.g. ca~ting a vote at a national election, which the other can
not. The diffe~en~e too, in the law's treatment of the legitimate and il
legitimate person has a drastically reduced significance in modern law.

It is fair to suggest, though, that s0n:te of these factors of differentiation
are important and that among the most importan~ :ire minprity (as oJ'posed
to adulthood), and sex{ i.e. being female rather than male). It may be possi
ble to argue that sex per se, in the sense of gender, is not too significant if
both parties are single and that is, by and large, true. Where it becomes
quite c!e?J that our Jaw has not yet achieved that ideal' of equality that one
hears about from various constitutions, bills of rights and international
covenants, is when one examines the position of a woman in marriage.

Family Law is of course mainly the law of husband and wife and the law
of parent and child. It is proposed in this paper to start with the situation as
it obtains in marriage, and then pick up the remaining pieces by dealing·with
the position of the single woman.

Marriage in Swaziland: Preliminaries and Formalities

As everybody is no doubt aware, there are two methods by which one can
contract a valid marriage in Swaziland. One can marry under the Marriage
Act, No. 47of1964 after due puhlication of banns or on the obtaining 'of a
special licence in lieu of banns. One will then be said to have contracted a
marriage by civil rites, or simply, a civil marriage. Alternatively, a person
can marry under Swazi Law and custom a(ter the fulfilment of all the re- (.
quisite traditional ceremonies and rituals.

A marriage is preceded by a contract to marry sometimes known as an
engagement. It is important to realize that here we are not necessarily talk
ing of a formal engagement, though of course a formal ceremony (e.g. an
engageMent party) is the clearest proof that a contract to marry has been
entered into.· Marriage requires the consent of both parties, and whenever
the stage is !'''!ached, formally or informally, when the intention to marry is
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acknowledge by both parties, an engagement comes into being. Enforceable I
rights and duties on the part of the two parties arise, including the duty to
proceed towards marriage on the date chosen -or, if no date has been set,
within a reasonable time. It would be unnecessary to deal with
engagem('nts, were it not for the fact that the consequences of not knowing
about this contract may be serious. Anybody can by sued for breach of pro-
mise (an action in which, usually, substantial damages are payable) if they
repudiate or refuse to fulfil the contract, without good cause, or if by their
improper conduct they cause the other party to cancel the contract. To be
fair, it must be pointed out that courts of law are reluctant to award
damages against a woman, though in theory men and women. are both
capable of breaching a contract of engagement. This might result from the g
fact that the courts have found, in their experience, that is is men who in-
variably let women down, or it might be a carry-over from the days when it
was inconceivable for a woman to promise marriage and then change her
mind. Whatever the reasons, this inequality of treatment extends also to the
assessment of the damages to be awarded once a breach has been fI,oved.

Though the action if founded on contract, it has a delictual element
because in addition to damage for actual monetary loss, the plaintiff can .
also b.e awarrled dama~es for "injuria" (injury or insult). The courts, which
have a wide descretion in this matter, will tak~ into account the monetary
loss which the plaintiff has suffered, the financial position of the defendant,
the social position of the parties and the extent to which the plaintiffs
"feelings" have been hurt. There ha!l been some judicial controversy about
whether it is correct to assume that every woman who is promised marriage
and then has that promise withdrawi, ;!i thereby necessarily insulted. The
modern view seems to be that sl,e has to vrove iasult specifically, in addition
to whatever fin.mcial loss she may h~ve incurred~'1 Thus, a woman can
receive damages for actual monetary loss or expenditure incurred in con
templation of the mafl'iag~ (e.g. is she has bought a wedding dress, and
other goods, if she has paid for her travel to join her fianc~, if she has given
up a good job etc). In addition, she can be awarded substantial damages for
the loss of the benefits she would have enjoyed had the marriage taken
place. It appears here that the court will not nec::ssarily try to put her in ex
actly the same position she would have been if t~e marriage had take!.} place,
but it will take into account the fact that, had the marriage gone through,
she would have become a dch woman. FinaIly, she may of course receive a
large sum for hurt feelings.

The Marriage Act lays down certain formalities that must be foIlowed in
order to contract a valid civil marriag"', Generally speaking, the Act provid-

des that all non-customary marriages should be solemnized by a marriage of
ficer, who is usually either an administrative or district officer, or minister
of religion who has been gazetted as a marriage officer. It appears from sec
tion 16 of the Act that failure to employ a properly-appointed marriage of
ficer .,tenders the attempted marriage invalid ("No marriage shall be valid
unless solemnized by a ma'rriage officer"). The statute further provides for
certain preliminaries e.g. the publication of banns in church:lortheissue ofa
special licence as an alternative to bannt. People lacking the capacity to
marry are listed: thus, one cannot marry if one is a girl under the age of 16,



Ie receIves 1 ster's permission to do
'I so~

If the prospective partners are over these repsectives ages, but still under
21 they require the permission of their parents or guardians. In addition,
one cannot marry if one is insanef related to the intended within the pro
hibited (J,egrees of relationship' or if one has another Inarriage (to someone
else) still in existence~

Bigamy: Problems of the Dual System

This latter point always deserves further explanation because our com
mon law recognises the crime of bigamy, which is committed by anyone
who attempts to enter into a marriage with someone else while he or she has
another marriage subsisting. Marriage, under the common law, is the legal
ly recognised voluntary union for life in common of one man and one
woman to the excl'lsion of all others while it lasts~ From this definition, it
is clear that the civil marriage is necessarily monogamous. Section 7 of the
Marriage Act merely puts the matter beyond any shadow of doubt. Sub
section (l) reads:

"No person al!"eady legally married may marry in terms of
this Act during the subsistence of the marriage, irrespective of
whether that previous marriage was in accordance wit:) Swazi
law and custom or civil rites and any person who purports to
enter: into such a marriage shall be deemed to have a commit
ted the offence of bigamy .... "

..'....'10 sub-section (2) provides for the converse, in the words:

"No person married in t~rms of this Act shall, during the sub
sistence of. the marriage, purport to contract a legally
recognised ceremony of marriage with any peison other than
the lawful spoUse of the first - named person."

This language is so clear that there would be no need for a discussion of it
at all, were it not for the special problem:; posed by the dual system of laws
which operates in Swaziland. Clearly, it is allowable to marry the same per
son uncferboth systems of law: section 7(2) expressly so provides. However,
even that simple act is not without problems. It often happens that a man
who is in!lrried under custom eventually gets prevailed upon to go through a , I

church ceremony, sometimes after the passage of many years.
The converse is also true. Someone married in church may succumb to

pressure and co through the traditional ceremony as well. The reasons why
peopic do this are not really important - it might be a result,of pressure from
the ~hurch, or from the old people back home. (Though pulling in opposite
directions; both camps would be saying in effect, "Do the right thing and
go through the ceremony we recognise"). Or it might be that the woman
feels that entering intu acivil marriage wiUstrengthen her legal rights, or

14



will commit her husband to monogamy~ What is clear is that is is well-nigh
'impossible to answer with any degree of preCision questions about the
juridical nature of these dual marriages. .

One possibility is that the South African approach is to be adopted in
terms of which the civil marriage always predominates, overriding and ab
sorbing any prior customary marriage. The difficulty with this approach is
that in South Africa customary marriages are not recognised fully anyway:
in Swaziland they are valid marriages and there is no reason, in the absel"ce
of statutory authority, for the arbitrary decision to elevate the civil mar
riage.

Another possibility is to argue that the first marriage should predominate
because it is the only valid marriage, with the second being no more than a
blessing or confirmation of the first. There is some judicial authority for
this approach, mainly :n cases decided in East Africa. The result of its ap
plication in Swaziland would be that the situation described above (i.e. a
customary marriage followed by a cion one) would amount to no more than
a customary marriage, and customary courts would have jurisdiction over
it. Not only that, the husband would be able to take another wife with im
punity under customary law, a result that would be extremely surprising in
view of the fact that in most cases the whole point of going through a civil
ceremony when you arc already man and wife by custom, is to commit
yourselves to monogamy.

A third possibility is the reverse of the one just discussed, namely that the
decisive ceremony should be the second because it has converted the nature
of the marriage from one type to anotht>r. How~ver, t.he failure to dissolve
the first marriage by the appropriate processes makes the lawyer reluctant
to accept. that it is no longer of any force and effect (thou,gh entered into
deliberately by consenting adults in their full senses) simply because another
ceremony has been gone through.

Problems such as these will be with us for a long time, until the legislature
intervenes with provisions which discourage people from mixing the two
systems. As presently framed, the proviso to section 7(1) and the latter part
of section 7(2) positively encourage such mixing, and it is respectfully sub
mitted that amendments to these proviskms would conduc.e to a greater
clarity in our marriage law.

In case it appears that the problems outlined above are merely academic,
one should hasten to add that these issues can be extremely practical. A cou
ple married under both systems may want to know, in real life, whether the
husband is within his rights in taking another wife and, if so, what
remedies, if any, are available to the first wife. An even more realistic pro
blem is the sit~ation where parties to a dual marriage are granted a divorce
in the Magistrate's court on one of the grounds recognised by the common
law. What is the wife's remedy if the husband turns round and says: "The
Magistrate dissolved only the civil marriage; you are still my wife under
custom"? This will have repercussions on whether she can remarry; it will
affect questions of the custody of her children, and even whether she, can
choose where and how to live. Again here, there are no easy yes-orono
answers, except to urge that in any future legislative arrangements we might
embark upon, the prinCiple ot iepm'ating the two ceremonies, of avoiding the.
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dangers of mixing, should be paramount.
It might be useful to add here that as far as bigamy is concerned, the

language ofsection 7 is clear. No one should marry two different people
under the Act or one spouse under the Act and the other by custom,
regardless of the order in which the ceremonies follow each other. It ap
pears further from general principle that the remedy for a woman married
under the Act, whose husband takes another wife, is to sue the husband for
divorce on the ground of aqultery if he cohabits with the second wife.

There is some judicial authority from Lesotho which suggests that if she
consented (either expressly or impliedly) to his marriage, she loses the right
of action just discussed~o The position of a woman who unkowningly mar
ries under ~he Act when the man already has a wife by custom presents a
bigger problem. It seem unsavoury to grant her a divorce action on the
ground of the man's adultery with his first wife. However, whatever the
situation as regards divorce might be, the marriage under theAct is in any
case bigamous, and there seems to· be no obstacle to her obtaining an an
nulment.

Apart from these impediments just discussed which effectively prevent
30meone from getting married, an attempted marriage can also be set aside
(i.e. declared void) if consent on the part of one of the partners was lacking
at the time of the ceremony. Duress, for instance can render a marriage
liable to be set aside at the instance of the coerced party. Similarly, a ge
nuine mistake as to the na~ure of the ceremony or the identity of the other
party will render a marriage liable to be set aside. But not all kinds of
mistake render a marriage void or voidable. A mistake as to the other
party's qualities or attributes, for instance, does not affect the marriage.
Thus if one finds that one was mistaken as to the partner's age, name, race,
religion, previous marital status, social or financial standing there is
nothing one can do about it. The only exceptions to this rule seem to be the
cases in which (1) the woman was pregnant by another man at the time of
the marriage - the husband can have the marriage annulled ; and (2)
where the mC'ln was impotent at the time of the marriage - either party can
annul. So much for the formation of a marriage.

Consequences of Marriag211

The consequences of civil marriage are broadly divided into two
categories, invariable and variable. The invariable \.onsequences are the
ones that cannot be excluded by ante-nuptial contract (i.e. an agreement
entered into by the prospective partners, before the marriage, making cer
tain arrangements about the marriage relationship).

Invariable

Ipvariable consequences tend to be personal in nature and they include
status. consortium and the duty of support.

Briefly questions of status involve matters such as the fact that the
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woman assumes her husband's rank anu dignities (if he's a Duke she
becomes a Duchess, etc.) She may also assume his surname, though it ap
p~ars she is not obliged to do so. If the parties were minors before the mar
riage (i.e. under 21 years) they become majors and if the marriage is dissol
ved before they reach 21 they still remain majors and do not go back under
the power of their natural guardians. However, in the case of a woman this
depends on whether the marriage was with an ante-nuptial contract ex
cluding the husband's marital power or not. If the husband's marital power
is excluded by ante-nuptial contract, she has the same
legal capacity as if she were unmarried llnd of age. If the marriage is without
ante-nuptial contract, we get that situation that s9me writers have described
as the perpetual minority of women - where she passes straight from the
power of her parents to the power of her husband. Nevertheless, if the mar
riage is dissolved before she reaches 21, the majority that her marriage gave
her remains intact. She does not revert to the parental power, does not re
quire a guardian, she may contract a new ma'rriage without her former guar
dian's assistance and she herself can be appointed guardian to her. own
minor children. However, if the marriage is annulled before she reaches 21
(i.e meaning that there never was a marriage) she does revert into her
parent's &Jardianship.

Another invariable consequence of marriage is that the husband will have
the decisive say in matters concerning the common life of the spouses. He
chooses where they will live, and the style and standard of living the family
will follow. This power cannot be excluded by ante-nuptial contract. The
only safeguard for the wife is the requirement that, in the exercise of this
power the husband should not act unreasonably. Thus if he fixes a standp.rd
of life thill, considering their finances, is too extravagant ~nd likely to make
the family destitute, she can have him interdicted as a prodigal.
(This refers to several remedies open to the wife, through which she can get
a court to stop him form dealing with their joint property, or to order that
their joint property be separated, or even to order that the family's affairs
be run by someone else more responsible). Similarly, if through miserlin!ss,
he fixes a standard of living that is too low when the money is there, she can
force an improvement by suing him for support.

Consortii;m, another invariable consequence, simply refers to the moral
and spiritual community of life created by the marriage. This includes the
duties of cohabitation (actually living together), loyalty, faithfui,hess,
mutual assistance and support. Married people are thus under a duty to live
together, to afford each other what the law calls marital privileges and to be
faithful. A husband is obliged to provide a suitable home for the wife; the,
wife is obliged to live in it. It is not possible for the parties to sign an agree
ment contracting out of some or all of these duties.

A more subtie feature of consortium is to be found in the fact that the
common law strives to protect confidentiality within a marriage. Thus in
civil as well as criminal proceedings a. spouse cannot be compelled to
disclose what the other party said to him or her during the marriage. This
privilege continues even if such proceedings take place when the parties are
no longe: married. In the law of evidence, for instance, a wife cannot be
compelled to testify for the prosecution against her husband, unless he is

,.,

--

[-

=



=
"'"

facing charges or violcnl'c againsl 111:1" and Ihe childrcn of Ihc fal11i1y~2
. If one parlY brcaches his/hcr conjugal (i.e. marilul) duties lhe proper
remedy is for the other party 1\) sue for divorce or judicial separation. A
spousc is not allowed to take" the law into his hands. f'orinstance, a husband
may not lock up his wife in order to prevent her from keeping an appoint
menl with her lover. or drag her back by force if she leaves. Similarly a wife
cannnt get a court (0 enforce the duty to live together against the hucl)and.
e.g. by an interdict reslraining him from- mp,eting his mistress. Some duties,
however, can be enforced at law. Court orders to husbands to support their.
wives are commonplace, and a wife's right to live in the matrimoniul home
may be enforced.

Under the Roman-Dutch law a hllsband who compels his wife by force to
have sex with him does not commJl rape.

A husband has a duty to support the wife and children, by providing ac
comodation, food, clothes, medical and dentalallention and whatever else
they may reasonably require.

The marriage relationship is protected further by granting certain
remedies against parties who destroy either the consorlium (the love, com
panionship and sexual privileges,) or the material support that one spouse
was rendering.

Variable

The variable consequences are those that can be altered by contract, and
they usually affect the property rather than the person of the spouses. These
include community of property and of profit and loss, and the husband's
marital power.

As a general rule, in the Roman-Dutch common law, community of pro
perty is the normal matrimonial regime. That is to say, when a couple
•;larry, they are automaiically married in ,:ommunity unless they sign a pre
nuptial contract excluding cummunity. This is certainly I>e case in South
Africa. In Swaziland however, section 24 of the Marriage Act says that if
both parties to the marriage are Swazis "the marital power of the husband
and 'he proprietary rights of the spouses shall be governed by Swazi law and
custom. "

This means that a couple might marry under the Act, intending the conse
quences of their marriage to be non-customary, only to find that, if they are
both Swazi, their intention has not been fully achieved, at least as far as the
marital power and rhe propeny are concerned. The only way to achieve full
common law consequences is to agree prior to the marriage that they want
the common law to govern their marriage, and to have marriage officer,
under section 25, to endorse such agreement on the marriage register. A
reading of these sections thus reveals that community of property does not
automatically apply in Swaziland to Swazi spouses • they have" to do
something extra to get themselves out of the ambit of customary law - i.e.
sign an agreement to that effect.

If the parties are Swazi, what in fact applies automatically to them is the
customary-law approach to property. This argument is based, of course on
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the assumption that community of property and of profit and loss is not a
feature of the costomary law of property.

It is to be fervently. hoped that marriage officers do in fact bring this dif
ficulty to the attention of prospective spouses before they commit
themselves to a marriage whose consequences they are not absolutely clear
aboul.

The Marital Power

The marital power of the husband, is perhaps the most significant of the
variable consequences of marriage. If fhe parties do not enter into an anute
nuptial contract excluding the marital power, then the husband on marriage
acquires this power over his wife, who then is reduced to a position similar
to that of a minor under guardianship. This is true even if the husband is
himself a minor under 21 because, as we have seen, marriage makes him a
major. There are three aspects to the marital power:
I. The husband's power as head of the family and his decisive say in mat

ters concerning the common )ife of the family. As we have seen, this
aspect of the marital power cannot be altered or :..:xcluded by ante
nuptial contract.

2. The husband's power over the person of his wife, including the power
to represent her in legal proceedings.

3. The husband's power over the property of the wife. This is the power
that entitles him to administer the joint estate if the marriage is in
community of propo;:rty and her separate estate if the marriage is out
of community but the marital power is not excluded.

These last two aspects of the maritalpower can be excluded by ante-nuptial con
tract. In old law they could not be excluded, but that was because th~ hus-
band had the marital power as a consequence of the belief that women were
inferior to men in character and judgement;

Today the husband has the marital power because the wife has agreed, ex
pressly or impliedly, that he should have it. If the marital power is excluded
(over both person and property) the wife attaius the same position in law as
if she were unmarried.

The husband's power over the wife·s person is often misunderstood. That
irs perhaps because of the differences between the position as it was in old
aw, and the situation that obtains today in modem Roman-Dutch law. In
DId law this power was vast: a husband could demand the wife's obedience
and submission; he could control her life· and conduct; he could .Inflict
moc,lerate chastisement upon her if (in the words of Prof. Hablo) she failed
to obey her lord and master; and of course he had the right to represent her
in. court. Today the only remaining element of this power is the right to
represent or assist the wife in court in civil actions. The right to punish her is
outdated and he is not entitled to interfere with her personal. freedom,
restrict her movements, choose her friends or prescribe her mode of dress or
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personal habits. (Is it pO!isible that the "leniency" of this list explains tLe
motive behind the enactment of section 24, where the marlt?! power is s!lP
posed to be governed by Swa:d law and custom?).

A husband cannot compel17~swife, against her will, to undergo a medical
examination and an operation upon her requires her own consent - the hus
band's consent is not essential. If she is uncclDscious or otherwise unable to
consent, hospitals are generally satisfied with the husband's consent, but
again here it is not strictly necessary since under the common law they can
go ahead and operate without anyone's consent, on the priciple of
"negotiorum gestio. tt

A husband without the marital power cannot prevent his wife from tak
ing up employment, and he has no right to open her mail.

Quite clearly, given our dual system, these n~les are on a collision course
with those of customary law. A hospital may be operating according to the
common law in performing surgery on a woman without her husband's con
sent and the husband may be just as certain of his right under customary
law to insist that such consent should have been obtained. This happens
quite frequently in the country, not only in cases of normal ailments but
more particularly in those cases where the procreative faculties are sought to

. be tampered with. Doctors are reluctant to perform, say, a sterilization or
even to prescribe contraceptives for a woman without the permission of the
husband, even when in their professional opinion the woman's life is at
stake. Of course, under general principle, where a husband with-holds his
consent in bad faith or unreasonably, such consent can be replaced by the
authority of the court, but in a real emergency this process would not really
assist the victim. As a matter of public policy it seems quite unwarranted to
insist on the acquiescence of the husband when it is in fact the wife who is
suffering the symptoms. It is respectfully submitted here that in cases where
there is a danger to life, a doctor or nurse ,:>r other practitioner should do
what is necessary, content with the consent of the patient and no one else's.

The husband's power over his wife's property refers to the fact that he
administers the joint estate if~.:.~ marriage is in community, and the wife's
separate estate if the marriage is out of community. The right of administra
tion entitles him to deal in various ways with the joint property (or her
separate estate) without consulting her. '

A woman married under the marital power also suffers a number of
disabilities, mainly with regard to her inability to enter into binding con
tracts without her husband's consent. '

There are several limitations to the marital power, and several safeguards
asainstabuse of this power, the most important of whicb is perhaps the
wife"s right to bind her husband's credit for household necessaries. This can
happen irrespective, of whether they are married in or out of community.

If two conditions are fulfilled, i.e. the existence of a lawful marriage and'
th'eexistence of a common household, a wife may bind her husband toa

.contract she makes on his behalf by buying necessaries for the household on '
credit. Because of her authority as manageress of the joint· household, a
married woman may purchase food, clothes and small pieces of furniture,
she may consult doctors and dentists, engage plumbers, carpenters, electri
cians to repair things. Similarly, she can acquire pots, pans, linen, cutlery,
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magazines, stationery etc for cash or on credit ,~nd in the case of the latter,
the husband will be Habie. '

JUDICIAL SEPARATION

Judicial sepa'ration is a half-way house between marriage and divorce. It
does not dissolve the marraige, but merely suspends' its personal conse
quences. A court will grant a decree of judicial sepa,ration but only if the ap
plicant shows good cause why it should be granted. It is not grantea sImply
because both parties are agreed that they should separate nor will a court
grant it merely because incompatibility of temperament has rendered mar
ried .life unhappy.
To be successful the plaintiff must prove two elements:-

a) that further cohabitation with the other spouse has become dangerous
or intolerable, and

b) that this state of affairs was brought about by his or her unlawful con
duct.

"Unlawful" here does not necessarily mean that the conduct complained of
must amount to a crime. It is enough ifthe guilty spouse has committed some
matrimorial offence or a breach of the conditions underlying the status of
marriage.

In practice actions for judicial sepa,ration are usually based on mental or
physical cruelty i.e. I'any conduct calculated to hurt or injure, mentally or
physically, which does injure or hurt, seriously, having regard to the type of
person concerned."I!

A wife will thus be granted a judicial sepa,ation if her husband beats her
or threatens her with physical violence; if he refuses to have intercourse
where no good reason exists or conversely, if he insists on intercourse wlten
some good reason exists why it should not take place (e.g. if she is unwell,
or ;f he has a communicable venereal disease: also, if he m~kes. excessive
~exual demands upon her). It is also a good ground for separatien ifhe is,a
habitual drunkard, particularly when drunkenness is accompanied by the ,
conunission of these other offences. In addition, if be fails to sUpjJort hel
and the children, if he nags her persistently trying to reshape her into the
ideal woman, if he refuses to q'eat her as his wife or treats her contem.'
tuously in public, if he boasts abOut his extra-marital affairs, if he has an
unduly intimate relationship with another woman even if it does not lead to
adultery - all these can be grounds for separation. Similarly, if he ill-treats
the children regardless of whether he is their fa(j,.,,, or they are hers bya

. previous marriage. Extreme miserliness, or oL'sessive, and extremist
'. preaching of religious or political doctrines for her to follow, will also be
good grounds for separation. The same is true if any of the above
mentioned of(ences are committed by the woman.

The question in each 'I ....,; will be whether the court is satisfied that the
behaviour goes beyond anything the other spouse should have reasonably

,
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sional outbursts of temper and sheer silliness will not normally be good
grounds. The court will want to be satisfied that she is being asked to
tolerate behaviour that goes beyond "the ordinary wear and tear ofmarried
life."

Once a separation·has been granted the important .thing to realiz',: is that
the parties are still marti.ed: they are not divorced. They must continue to be
faithful • intercourse with. another person is adultery aud a ground for
divorce. All that is suspended are the personal consequences and 30, for ex
ample, they are no longer under a duty to live together. The motive behind
this is of course the law's hope that they will eventually be u;condled; a
motive th~t has been discarded in other countries (e.g. in Eng1and)

Judicial separation terminates if the spouses are reconciled, j.f the order is
revoked by the court or if the spouses proceed to divorce, 01.' one of them
dies.

,-_.•1

Divorce

Divorce ends the marriage. Under the Roman-Dutch common !aw there
ar~ two grounds for divorce: adultery and malidous desertion. Through ex
tensive interpretation adultery has come to include sodumy and bestiality,
while malicious desertion now includes lifelong imprisonment. In South
Africa tow additional grounds have been introduced hy statute: incurable
insanity and a lengthy imprisonment (5 years).

it is important to state at the outset that ours is a conservative divorce
law. It still seeks to grant a divClrce only if someone commits a matrimonial
offence: hence all this talk about the ."gdlty" party and the "innocent"
!,~."ti. Our law still bases divofl;~ action') on guilt and not on breakdown. In
mostWest European legal systems the concept of the matrimonial offence is
being replaced by the marriage breakdown principk as a ground for
divorce. Botswana too has adopted the breakdow:11 pI inciple in their
Matrimonial Causes Act (If 1972 which provides that the sole ground for
divorce in that country shall be that the marria~ ~ has irretri~vably broken
down.

In our r.:ase, our adherence to the guilt principle explains why a divorce
will not normally be grant.ed where both parties have .committed adultery,
even though commonsens(: tells us that ill such a case there is even less pro
spect of mending the marriage.

As mentioned earlier, the Roman-Dutch system is a (:onservative one and
public policy is contrued as being against dissolving a marriage lightly, on
the argument that it involves status and the interests of the children.

However, the other side of the coin should be examined too. It might be
true to say that there is a social interest in the preservation of marria.ge, but
there is also a social interest in not insisting upon the continwmce of a mar
riage which has hopelessly broken down. (see Hahlo, page 363). The com
mon law grounds for divorce will now be taken in turn.
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J :ery IS voluntary sexual intercourse between a spouse and a person
other than that spouse's husband or wife. A rape committed by a husband
on another woman is adultery. On the other hand, a woman who is raped

has not committed adultery. Intercourse which does not result in alleast par
tial penetration does not amout to adultery. Adultery now also includes
perverted forms of sexual intercourse such as sodomy or bestiality but not
necessarily all forms of sexual perversion, nor does it include an unnatural
offence committed by the husband on the wife~ (If it was by force, it might
bea ground for judicial separation or divorce for malicious desertion). .

Although there are no local decisions on the point, a judicial controversy
has raged for some time on whether a woman who submits to artificial in
semination by donor (A.l.D.) without her husband's consent can be sued
for divorce on the ground of adultery. It is quite clear that ..he behaviour is a
grave breach of the marriage contract - if it leads to conception an un
wanted child might be forced upon the husband. On the otht:r hand, the
procedure for artificial insemination is so far removed from the normal act
of intercourse that it is difficult to imagine why a court would call it
adultery. In a Scottish case in 1958 the judges took the latter view, while a
Canadian court years earlier had arrived at the opposite vievl.~It appears
that the answer will depend on whether emphasis is laid on the act or on the
result.

Defences

Apart fiOm mere denial, the defendant to an action for divorce on the
ground of adultery can plead the following defences:

a) Insanity
b) Mistake
c) Plahitifrs own adultery
d) Condonation
e) Connivance
t) Collusion

Malicious Desertion

The second common law ground for divorce is malicious desertion, which
occurs if a spouse deserts the other out of malice in order to put an end to
the marriage. The offence is made up of two elements:

a) the fact of desertion - i.e. conduct by the defendant amounting to a
desertion on the plaintiff or some ether serious breach of the obliga
tions of marriage, .md

b) the intention to desert - i.e. the defendant must have acted without
good cause and with the fIXed and settled intention to bring the
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Malicious ~esertion can take four· forms:

a) Actual physical· desertion, where the defer.dant actually leaves the
martrimonial home with the intention not to return. Variations of this_
are where the husband fails to establish or maintain a matrimonial
home though he is able to do so; where the wife, for no good reason,
refuses to· join her husband in the place he has chosen as their
matrimonial home; or where ",ne of the spouses simply withdraws
from life in common even though the parties continue to live under the
same roof

b) Constructive desertion, where it is the innocent spouse who leaves the
matrimonial home as a result of the conduct of the defendant who,
with the intention of ending the marriage, makes life dangerous or in
tolerable. Any form of cruelty or neglect along the lines of the conduct
which can ground an action for judicial separation, is also a ground
for divorce on the basis of contructivedesertion, provided the defen
dant acted with the intention to put ali end to the marriage. It is im
portant to note this. Without such intention being proved, the conduct
mentioned earlier can only ground a judicial separation. Cruelty and
neglect on their own are not grounds for divorce in our law. To fall
under constructive desertion, they must be accompanied by a fixed in
tention to end the marriage.

c) Refusal of marital privileges is also a form of desertion. "It makes lit
tle difference whether a husb~nd reduces his wife to a state like that of
widowhood in pi'esence or il absencr" say the Roman-Dutch jurist
Jloct (24.2.7). Of course, on ... is not compelled to comply with sexual
demands which due to one's age or state of health are excessive or
unreasonable.' In some cases, refusctl to have children may· be descr-'
tion.

.d) Sentence of death of life imprisonment, used to be desertion in old law
but it is uncertain whether this is still the case. In Swaziland, where no
statute has interfered in this area, it may be that the older authorities
would be followed.

The Legal consequences of Divorce

Custody

Where divorce or judicial separation makes it necessary for the court to
decide which parent is to have custody of a child, the father has no better
claim than the mother. Nor is the spouse who was innocent in the'dispute
necessarily to be preferred above the guilty one. The:; paramount considera
tion for the court will be the best interests of the child. ,It might take into ac
count the fact that the behaviour of the guilty spouse makes bim I.Inlikely to·
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father while custody is given to the mother. The non-custodian parent· has
of course a right of access to the child.

Under normal circumstances where there has been no ,divorce or judicial
separation, natural guardianship is shared by both parents, although the
rights of the father are superior to those of the mother who, how::ver, must
share with the father in the custody of the child's person and the control of
his daily life. Thus it is the father who in his capacityas natural guardian
acts on the child's behalf, administering his property and assisting him in
legal acts. On his der.th, the mother acquires full parental powers over the
child.

Custody is that portion of the parental powers which pertainf. to the per
sonallife of the child. Spouses who live together share custody.

More interesting for our purposes is the question of the dual system and
how it affects matters of custody and guardianship. Conflicts have been known
to occur in this area because of the rule in Swazi law and custom that a man
always has the right to "get his child back" whenever he is prepared to hand
over the requisite number of cattle to "buy" that child. There have been
cases where this right has clashed with a High Court order giving custody to
the mother in circumstances where the parties are not married. Certainly, the
conflict here is inevitable because under the common .law, the natural guar
dian and custodian of an illegitimate child in the mother.

This traditional right has also caused difficulty in cases of adoption,
where it b :m inhibiting factor to prospective adoptive parents to know that
the child may be claimed by its natural father at any time. One can only say
that this is a right that perhaps requires circumscribing, for two reasons:
first, its existence possibly offends against section II (a) of the Swazi Courts
Act which provides that customary law shall be applied insofar as it is not
repugnant to natural juctice or morality or incosistent with the provisions of
any law in force in Swaziland.

It s~ms possible to argue that an unlimited right to claim a child, at any
time without regard to its best interests, is framed a shade too widely to ac
cord with the dictates of natural justice. (It might possibly even be inconsis~

tent with the provisions of laws in force in Swaziland, unless it assumed that
by "laws in force" the legislature intended to refer only to statute). Second
ly, it seems unfair for a father who has shown o(.,t the slightest interest in the
child or its welfare for years, to emerge at the last minute and claim the
child, extinguishing whatever vested interests and rights which might have
in the meantime accrued to the child and to third parties.

For these reasons, decisions by the High Court which have suggested time;:
limits on the exercise of this right are to be applauded:"' the sunle goes for
similar recent decisions of the Judicial Commissioner.

Conclusion

As usual in papers of this nature, it is not possible to do more than pro
vide a general outline of the law as it stands, and the problems that exist.
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audience has been shortchanged. Certa!nly, topics such as community of
property, the wife's legal disabilities, effects of divorce or separation on
status and on custody of children, and annulment always deserve a fuller
treatment which, sadly, they can never receive in a work of this sc~pe.

The overriding concern in this particular presentation was to direct atten
tion to the single most visible problem in Swaziland's f"mily law: the in
teraction, and indee1, im:ompatibil:ty, of t"he two legal traditions that form
the elements of our"1Jal system. It can only be hoped that what has b;:eil
said has been enough h' stimulate thought, and that Issues left unaddressed
will be raised during the general discussions.
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Participants wanted further clarification over various rights that women
could claim in the marriage situation. They wanted to know mor~ about
marriage consequences, maintenance, divorce and dual marriages. In par
ticular, questions were raised about the rights of a husband in the so-called
dual marriage, with the fear being expressed that men invariably prefer to

enforce the customary aspect of the marriage to the exlusion of the common
law portion.

A lively discussion on the issue of matrimonial property ensued, with
speakers indentifying this as the biggest problem for the wage-earning
woman, regardless of whether she was married under custom or by civil
rites. Virtual dispossession of the widow by the deceased husbands's family
was condemned by speaker after speaker.

In reply, Mr Nhlapo conceded that a dual marriage is a dead-end for the
woman, because of the ability of the man to acknowledge only those aspects
of the marriage which suited him. He suggested that in this area of the law
the legislature's intervention was required as a matter of urgency, and urged
that in the meantime marriage officers had a duty to warn intending couples
about the country's complicated regulations regarding marriage conse
quences.
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by
Robert Nxumalo

. Ladies and Gentleman I have been given the topic which relates to women in
employment. I think it is a very exciting title but unfortunately if we are to
deal with it as it stands, so much can't be done. For instance, we would have
to go back to a couple of hundred years ago, think of the plight of women at
that time, think of moves taken by women and also by males to get women
employed. think of the emergence of women into the working class, think
.of the recruitment of women into certain types of industries, especially tex
tile mills, etc, think of the advantages and disadvantages of the involvement
of women in such societies.

Fortunately, my task has been given - what I am going to deal with today
is the legislation in Swaziland affecting female workers. Swaziland has been
a member of the ILO since the 1960's but only as an ex-officio member. In
1975 we became a full member of the ILO. In becoming a full member of
the ILO we had to meet certain commitments. A major commitment was to
look into all ILO conventions and recommendations and see which of those
conventions and recommendations we could ratify in Swaziland. With
regard to those affecting female employees, we chose a few that we thought
we could be better able to ratify and also back up with legislation.

The first we ratified was Convention 45 "Underground Work
(Women)". This conventicn accepts the employment of women
underground, but of course there has to be limits somewliere. There had to
be exemptions. If you are a woman, you expect to be given all" . .chances
available and all the benefits that are being enjoyed by men bUl en ,~ same
time taking into account your physical build and physical condition. For in
stance, under this particular convention females exempted were those:· a)
holding managttrial posts but who do not perform mining work; b) those
employed in health and welfare services, for instance, if some sort of
catastrophe happended underground, nurses would just have to. go
underground and see what to do;

c).those who have to spend some time underground doing studies, for in
stance if you are doing a thesis or preparing some paper which would in
volve the conditions of people working underground, then you would be
allowed to go underground; and

d) those who may have to go underground -for non-manual occupations,
in this regard once you become a sectional manager you could be working
on the surface but, from time to time to wider. your understanding of the
work involved, you would want to go underground and see what happens
because in future you may expect to be promoted to an even higher position
of management where you would have to have all the knowledge you re
quire.

The second is Convention 89 - "Night Work (women)" 1948. This
discourages the employment of women at night in mines, quarries, in
dustrial concerns, building and construction and civil engineering. This is to
protect women because of their nature. It is believed and I think everyone is
going to agree (I) that naturally females are a little bit weaker than males.
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we have had problems over this one for quite a number of years. Where you
find a man and a woman doing the same jobs but receiving different earn
ings. It was such a bone of contention that eventually most countries today
decided to ratity this convention and get away from it all. We know how'
sharp you people are tongue wise.

Last of all is Convention III - "Discrimination in Respect of Employ-.
ment and Occupation", 1958. This convention lays down amongsl other
things, that there shall be no discrimination on the basis of sex. Very easy (0

apply, I suppose, but very difficull to prove if Ihis is notenfor-:cd ..
The ratification of every convention or reco~mendationneedslo be sur

ported by legislation, or in the absence of legislation. naliol1til practice. It's
no news and in fact you'd be putting your country in very great trouble if
you notified the ILO that you had ratified convention so and so, if you
did'nt have the legal backing, towards the implementation. You'd find
yours If answering questions left and right to the ILO standards. applica
tional standards committee where people really do sweal and sweat~ Some
of us her'e have attended a session of the committee.

The first 2 conventions mentioned are supported under the Employment
Act of 1980, section 101. This seciion slates lhal female employees shall'nol
work between IOpm and 6alllunless the employer obtains a certificate from
the Commissioner of Labour. Before issuing such a certificate, the CO/1l

missioner must be satisfied that there are adequate. transport fadli!ics 10

and from work, that there are sufficient rest rooms and ealing fadlil ies and
that the employees are accorded adequate opportunities for rest illld mcals .
in between working hours. This particular convention is also catcred for'
',erc in Swaziland by the provisions of the Manufacturing and Processing
Industry Wage Regulation Act. The order slates that no female employee
shall be called upon the work after 6pm in summer and Spm in winter or
before 6am in summer and 7am in winier. There is, of couse, a special pro
vision under this order which specifies that no female employee shall be call
ed upon to do heavy manual work unsuited for her sex.

As we all know the government of the Kingdom of Swaziland did away
With the, I think it was the 5 days rota, sometime in 1973 or 1974, I'm not
sure. All the wages regulation orders we had in the country do not differen
tiate the earnings of males and those of females. Enforcing the provision of
Convention] I] is not a very easy task. All the employers in this country,
will definitely say "we do not discrimanate between men and women where
job opportunities arise" but we have had so many complaints.

We WIll go to maternity protection which is provided for under sections
102-106 of the Employment Act. It reads, "a female employee who has
been employed continuously for 12 months(under the same employer that
is) or longer is entitled to at least 6 weeks maternity leave befNe delivery
and 6 weeks maternity leave after confinement'?There may be cases where a
woman contracts some sort of illness arising out of confinement, in which
case, if her medical practitioner recommends a longer period may be given
along with maternity leave. But before an employer can release a female
employee for maternity leave, there must be a certificale signed by a medical
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Once the employee returns to work, after the 6 weeks or after confine

ment, she must go back to her origin~1 job or, if circumstances do not
agree, she may be given a job similar to the job she was doing before she
went away. However, under the Employment Ad; if a female employee
goes on maternity leave there is no compulsion for the payment of her
salary or wages for that period. The provisions of the act are only meant for
the protection of her job. The alternative laid down in the law for instance,
if section 102 is contravened (this section is the one that allows you the
period of maternity leave, 6 weeks before and 6 weeks after) and also sec
tion 104 (which allows you additional maternity leave) if those are con
travened by the employer there is a fine of E250 or 3 months in jail.

A few Wages Regulation Orders also provide for maternity leave. Where
the conditions in a particular Wages Regulation Order are inferior to those
contained in the Principal act - the Employment Act - then those ofthe Act
will apply, but if those of the Order are superior, then it is vice versa, i.e.

those of the Order apply. For instance, under Watching and Protective Order,
every employee irrespective of the period of employment would qualify for
5 months unpaid leave if she fell pregnant and when she LUrns to work she
has to be given back her origin;:! job.

Under the Domestic Workers Order, a female employee is entitled, after 9
months continuous service with the same employer to IS calendar days
maternity leave on full pay and IS days without pay. Now what would hap
pen there, she is entitled under the main AC,t to 6 weeks before and 6 weeks
after, unpaid. But here she would be entitled to 15 days of the 6 weeks, on
full pay and the balance without pay. After confinement the total balanct:
of 6 weeks without pay.

Under the Mining and Quarrying Order she would be entitled to 30 days
leave on full pay in each period of 12 months continuous service, which
means you could get pregnant every year and still receive: Or the employer
may decide to opt and in opting, he will provide her with free pre-natal
medical care, free hospitalization with free food, free medical treatment in
cluding all medicines prescribed, in addition 3 wee~s unpaid lea..e.
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General Discussion

The main concern here appeared to be a sJ,lspicion that laws made osten
sibly for the protection of women have the effect of reserving the beller
paying jobs for men. The prohibition on underground and night work for
women was cited as an example. Further, spenkers from the audience
doubted if these laws were applied consistently in any case, in view of the
fact that women doctors, nurses and police officers did work at night.

Mr Nxumalo drew a distinction between industry ami other types of
employment, and said that the protection under discussion applied only in
industrial activilY. .
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jaws in Swaziland
Fikile,V Dlamini

Introduction:

This paper attempts to analyse women's rights to own land and to inherit
property under the property laws of Swaziland in very broad and general

i terms. It purports to do no more than that for the time being.
It should be pointed out that the paper concentrates on the situation of mar
ried women as they are the ones who suffer more legal disabilities in these
areas of the law.

Also, to be noted, is the fact that Swaziland recognises two "legal"
systems. There is, on the one hand, Swazi Law & Custom and on the other,
Common or Civil Law. That being so, this paper purports to analyse
women's rights under both systems of law. By so doing, there writer hopes
that this shall not mislead the people present here into thinking that these
two legal systems are on an equal footing, that is not the .case.

Property Law - Definition

The concept of property law has its immediate origin in the very nature of.
man. Man (as a universal creature) has always sought (and is still seeking) to
reduce and control the world around him, to assert himself around and over
it. This assertion is thus manifested in what man has successfully reduced to
his control, to the exclusion of all other creatures (be they fellow man or
otherwise)

"According to Grotius, all things originally. were res nullius.But man.in
society came to a division of things by agreemell'. '... Thus things came to
be subject to individual control. A complete power of disposition was
deduced from this individual control .... and this power of disposition fur
nished the basis for acquisition from others whose titles rested directly or in
directly upon the natural foundation of the original division by agreement
... Thus a complete system of natural rights of property was made to rest
mediately or immediately upQn a postulated original division by agreement
or occupation"l'
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• A. (J\JOEA SWAZl LAW & CLETOM

In orthodox traditional Swazi Society womr..n haVl always
had absolute rights to movable property But such movables
were always scanty and fregmentary and consisted in the
maln of tl;lings like household utensils personal belongings
etc. As regards property (land) women enjoyed practically
no rights. They acquired limited interests in land by
allocation from the heads of their families (fathers in the
case of unmarried women and husbands in the case of married
women). But it appears there never was any need for women
to "own" land in their own rights according to the views of
the Swazi ancients. Outside the fact that it was (and still
is) a man's world, the reasons for such descrimination were
not far to seek. It wa~ considered unwise to allow daughters
to succeed to such property as land for fear that upon marriage,
the property might be taken 'over by the new husband or left
to be fallow if the husbands were from a place distant from
the land in question.

It should·be pointed out that the "ownership" referred to here
should be regarded in the light of the Swazi concept of ownership
of land. Under Swazi law and custom,land is owned by the nation
as a whole and is invested in the King-in-trust for the Swazi
Nation. /-bwever, what can be "owned" is the "right of use" over
the land. Unlike women, men have this right in perpetuity.

As regards women's property rights under inheritance if the
women was unmarried upon her death, her estate is inherited by
her father or his heirs if he has predeceased her. If th~

woman was married upon her death, her estate consisting in the
main of the following articles:

the liphakelo beast -(a beast given to a married woman
as a present by her in laws)
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. lave acquired as a rcsull of her own ef-
forls (eglrading and earnings)

(3) Personal possesions;

will be inheriled by Ihe heir 10 her house. BUI Ihis properly will remain jn
Ihe cuslody of her husband during his Iifelime. The only olher properly she
seems 10 have been able 10 deal wilh as she liked are Ihe "insulamnyembeli"
beasls which would ordinarily devolve upon her youngesl son on her dealh,
bUI she could make a dOlUllion of Ihese 10 Ihe conlrary during her lifelime.

The posilion is differenl upon Ihe death of a husband. Inherilance accor
ding I" Swazi law and cuslom is patrilineal (in Ihe male line). Ihus, upolllhe
dealh of a husband, his eslule is inher;lcd by his eldesl son (heir) and in Ihe
absence of any male issuc, the estate reverts to the husband's brothers. All
that Ihe wife inherils are personal righls like Ihe righl 10 be mainlained and
supporled. Under such a syslem of inherilance, il became necessary
Iherefore for a wife, upon Ihe dealh of her husband, to be ac(ually ranked
wilh Ihe. rest of his eSlate to be inherited by Ihe man's blood relations
(kungena)4

The immediate gj;..ring effecl of the parlrilineal mode of devolulion is
that it virlllall)' disinherils dauglllers, for, even where Ihere are no male
issues, Ihe whole eslale devolves lIpon a relalion oUlside Ihe mediale family
unit.

B. Under Common/Civil Law

As poinred oUI in Ihe introduction, this section of the paper will deal almost
exlusively with married women. However, a general exception of the urban
single or unmarried woman who is emerging as a class of her'own, has to be
made. This woman has become emancipated with respect to the acquisition
of property in her own right and she can dispose of it as she wishes upon her
death. As to the properly she can acquire, the sky is the limit. And of
course, asa result of conlact ,with Western civilization (maybe) fathers ar.e
now known 10 bequeath land to their daughters, vesting in them full rights'
over that land.

Marrimonial Properry

Generally speaking,the form of marriage contracted by the parties in
Swaziland, looms large in, and supplied the indiciJJ for the devolution of an
estate. And we are already seen that a wuman married under Swazi Law &
Custom has no rights of succession in respect of her husband's estate.

The law governing Civil marriages in Swaziland is the Marriage Act No.
47 of /964 and section 24 thereof provides:
...uThe consequence flowing from a marriage in terms of this Act shall be .
in accordance with the commoillaw ... to unless both partlts 10 the marriage
are Africans, in which case, subject to the terms of section 25, the marital
power of· the husband and the property· rights of the spouses shall be •



rom a marriage under the Aet by agreeing prior to
fhe solemnizing of the marriage. that the consequences flowing from their
marl'iage fhall be governed by cOl11mon law and such agreement has lobe
endorsed on the nwrri,lge cerlificate;s' .

II is common knowledge thai parties in Swaziland (both being Africans)
have conlracted a civil riles marriage thinking that automalically Ihe riwr
riage will be go\/erned by common law, only 1.0 discover at a later stage thai
ill facr Ihal is not the case. This mear.:; that lipon the death of a husband
(whd dies inleslatp) the silualion reveils back to customarv law where a wife
ha,~ no right or inheritance. There' is therefore a need ror Government to
regularize this anomalous situatioll. The GOl'ernmellt cOilld introc/uce a
more comprehellsil'e scheme of inheritance applicable to all and, abovr. all.
no! li!lked with the form of /iwrdage of the part.ies e.g. in M'llawi, in 1967 ,
Ihe Wills and Inheritance Act was passed which provided, inleralia, thai a
l11an's heirs are his children and wife or wives ;10 mailer Ihe form of mar
riage and Ihey takebei'ween one hair and lime firths or the eSIaI!. Also, it
might be (I good idea to formulate a rule ohliging the marriage oJficer to
lI'al'/1 illtendlllg spouses aholl1 the effects oj Ject/oll 24 of the Act.

As regards married women's property rights under con1mon la\v, the
silualion differs depending (1/1 whel her Ihe marriage is in community of pro
perly; out of community of property bUI including the husband's marital
power; or out of cOl11nlllllily and excluding the husband's marital powel

Where lhe marriage is in comnlllnity of properly; the \Vil:e cannot acquire
any properly in her o\~'n right or wilhoul rhe husband's assistance and con
sent. In facl, her legal slalus becol11es the sallle as Ihal of a minor child and
the husband becomes Ihe sole adlllinislra.lor ol~ the joint c'slate. He can deal
with the joint'estale as he pleases. sUh~iecl of course 10 a few limitaiions

, which are outside the scope '01' this paper. .
However, the husband is precludl:(1 from disposing of Ihe woman's half

of the estate by \villupon his dealh. Sli. lipon herdealh, she can dispose of
her half nrthe estate as she ·pleases. .. ' .

Where themc1rriage is out of comllHlIlity of. prop,~r!y' but includ}ng the
husband's marital power, he still remains the adniinistrator o(lhe whole
estate (i.e. entitled to deal with it as he pleases)' '

Whether a woman is married in or out of community of properiy but in
cluding the marital power of her husband: and property acquired ,by her
before the marriage or bequeathed to her during the marriage and expressly
excluded from the joint estale, she acquires absolute righ!s over this propf'r-
ty and can deal with it as ~he pleases.f . : , . ',.

Where awoman is married out of community or-property and the hus
. band's ,marital powet is excluded by antenuptial contract, she enjoys the
stalUs of a fUlrmajor a~d'can 'acquire property in her own 'right, dispose of
it as she pfea~es. Bilt 'this' pertains! to her half oflhc'jolnl.estate., ,,' '\.

Even though it is possible under com'moi) law for a women to acql\ire. full
\ • . • . • .'. . I I: -: " .: .,. I ".~" l " ..' t..' i ~ \' . • .• .,' l

legal status by executmg an anlen4pttal'contract, thereby excludmg'thehus'-
l1and':Onariral power,'ari'examiilation o":rec6rds in the}RegistrarOeneral's

. Mflcc 'slio\v·· tha'r Very I few' 'worne;;' have 'c3bicd: fq~ t~is 'kind·:~f.lhatri~i~..
... : ••' -~-l"'_;':'".: ., ,'- '. ···~,,",··;'·f<-~-'·;. ';:.;'-','.',
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terviews with inte~ding spouses tf' ',.,arn·them. abp4It the different kinds of
marriage e.g. a marriage out of community of property and excluding the
husband's marital power or in community etc and the consequences flowing
from each.

As 'regards inheritance under common law, a husband cannot disinherit a
wife. How much she will actually inherit will depend largely on whether the
husband dies testate or intestate. Where he dies testate, she shall inherit the
portion expressly bequeathed to her in the will plus her original half of the
estate whether married in or out of community of property. If the husband
died intestate, how much the wife inherits will depend on whether the mar
riage was in community of property or not and whether or not there are any
descendants. The rules pertaining to intestate succession are rather complex
and outside the scope of this paper. But, in general, it can oe said that under
intestestacy, a married woman can actually come out for the better, e.g.

(1) where there are no descendants and no blood relations of the husband,
she gets the whole estate.

(2) where the marriage was in communitv of property, she gets her half of
the estate plus a child's share etc.

Conclusion

We have already seen how, to a large extent the property and inheritance
laws of this country militate against the interests and rights of women. To
acknowledge this is not a genuflection toward current fashion, but rather a
recognition of fact and a need for reform. How can the laws be reformed?
The best reform in the laws of any country comes through the legislature,
but sometimes there also has to be a certain amount of lobbying from the
people, using whatever machinery is available particulary the judiciary, to
help speed up the process of reform.

It is commonly known that law will always lag behind social change and
in Swaziland, the situation is complicated by the fact that there are two
legal systems; with no indication as to how each relates to the other in pre
sent day Swaziland.

Some Examples

1. Common today is the situation where a man marries two women; one
by civil rites and the other by customary rites. StrictlY speaking, in

.terms of the mardagi: .4.ct 1964 (Section 7 thereof), the second mar
riage (which CV('f it is) is bigamons and therefore null and void. Also,
the proprietary consequences flowing from each kind of marriage are
in conmet. What is the legal status therefore of such dual marriages
bearing in mind that under Swazi Law and Custom one is free to marr~
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I. • " women could not khonta in their own rights,
yet today there are some women who have khontaed and been
allocated pieces of land. What are their rights over such land? Can
their children inherit that piece of land or will their occupation be
disturbed at a later date just because it was the mother who held' ~hat
piece of land?

3. Customary law precludes women from inheriting from their husbands
and merely offers them "personal rights". In a situation where a
woman was the major earner or contributor in the joint estate,why
should she suddenly find herself a dep,endant upon the death of a hus
band? There is nothing in the law as it is today which guarantees h~r

pven those basic personal rights as she had under orthodox Swazi
society. Widows are today known to end up quite destitute upon the
death of a husband.

Sor.le other Afrkan countries have already started legislating on the pro
perty and inheritance laws of their countries to remove some of these
anomalies. We have already seen the example of Malawi. In the R.S.A.,
they have the matrimonial Affairs Act No. 37 of 1953 which varies the posi
tion under common law particulary with respect to the husband's marital
powers and gives the wife certain exercisable righlS over the property in the
joint estate. "

This paper has endeavoured to identify some of the "problem" areas in
our laws as pertaining to women vis-a-vis property and inherilance with lhe
hope that any recommendations ari~ing from this will receive due considera
tion by the relevant authorities in the country.
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General Discussion

Again the issue of the property of the married woman was raised, this
time more directly. The question of taxation, too, was aired quite extensive

ly, with speakers criticizing the anomalies in the tax structure. Fortunately,
the Legal Advisor to the Department of Income Tax, Mr Gulan Tambiah,
was in the audience and he made many useful contributions.

For her part, Ms Dlamini agreed that the proprietary position of the
woman, under both custom and the common law, was unsatisfactory. She
proposed a number of legislative reforms.
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Women and the Law

(Summary of Opening Address by: MR. D.P. MAKANZA
ATIORNEY GENERAL)

There are very f("·, countries in the world today in which tradition is so
deeply rooted as ill vaziland. On the other hand, Swaziland -like so many
other developing countries - is a dynamic State which has had its inevitable
share of external influence through modern economic development and
Western culture - factors which we dare not lightly ignore whenever we
discuss development in its widest sense.

This interaction of forces contains the potential ingredients for cultural
friction, moral contradictions, religious conflicts and competing values.
Nevertheless, it would be unwise not to admit that even in the face of such
contending forces, there exists a field of harmony - some potential common
ground - which could be usefully exploited for national development.

The Chairperson has so ably and convincingly spoken about "the head
and the neck" vf the family to illustrate the inevitable complementarity of
husband and wife in a family that I find myself unab!c to resist the tempta
tion to use a similarly moving analogy on this occasion: "the book and the
drum": - the book representing modernism and Western influence, while
the drum represents traditional culture and values.

It is my humble expectation that throughout your deliberations at this
conference and similar gatherings you will be able to contend successfully
with the ever-present problems of striving to strike a proper balance bet
ween "the book" and "the drum." The condradictions and conflicts aris
ing from the interaction of different cultures and values are not always easy
to resolve, but I hope that at the end of the day you will have shed sonie
light - and, understandably, some heat - on the problems connected with
these situations so that you are able to come up with acceptable and lasting
solutions.

To the underscerning mind, the theme of your conference - "Women and
the Law" - would, at first sight, appear to be unduly narrow. It does,
perhaps unwittingly, conjure up connotations of an indictment of the legal
system as if the law alone is the instrumept by which the lot of the world's
women will be alleviated or aggravated. I would therefore wish to appeal to
you to infuse into your discussions a broader perspective; for. when we
speak of "women's rights" we are in essence speaking of human right'S - the
human rights of a particular section of society.

The law is only one aspect, undeniably important, of the wide spectrum
of things you will have to take into account. You wiIl, no doubt, wish to
give due weight also to the political, social and economic considerations
relevant to the issues before you in order to arrive at substantially accep
table proposals and solutions in the context of Swaziland's development.

For this reason, I believe that the best results can be achieved by basing
your deliberations on a philosophy which is geared towards development: a
philosophy which takes into account the development needs of the Nation
as a whole and not only the needs of the educated few.

I hope therefore that your discussions today and in the future will also
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ings, the needs and the aspirations of the unseen majority of wemen who
toil in the fields, who are not as educated and enlightened as we are but
who, in reality, are the inconspicuous pillars of our social structure. To
leave them out of your thinking would be to betray the trust and confidence
that the nation has placed in you as leaders in your various professional
fields.

Since this is a symposium on women and the law, allow me to dwell brief
ly - by way of illustration - on some recent legal deyelopments which in
dicate the healthy concern of the Government for the welfare of women.

In this regard, the Employment Act is an outstanding example. Based on
various International Labour Organisation Conventions, the Act seeks to
safeguard the particular interests and welfare of women as workers - by pro
hibiting the employment of women at night, by guaranteeing equal pay for
equal work and by outlawing discrimination based on sex in all employment
situations. Furthermore, the Act does confer on women the right to mater
nity leave irrespective of their marital status.

In my opinion, there is a deliberate effort on the part of Government to
improve the lot of women and I am sure this trend will continue gradually
into other fields. However, much as the law may be of help, there is also a
need for social attitudes to change in order to facilitate the full and practical
realisation of women's rights.

While aprreciating that some of the disadvantages of women are natural
and others are - shall we say - "man-made", I am sure that a little reeduca
tion of both the "male chauvinists" and their female antagonists could
assist in considerably reducing the artificial and attittudional differences. It is
in this context that an institutionalised system (like the Women's Bureau
which is on your agenda) would be of immense value. It could very well be
the right time for the establishment of such a Bureau.

Finally, on behalf of all of us, I would like to express our most sincere
gratitude for the generosity of the organisations and individuals who have
facilitated the holding of this conference and who, we hope, will cot;ttinue to
assist in future conferences. Among these, I would like to pay particular
tribute to the United States Agency for International Development
(USAID) who, I understand, are the financial godfather, the Law Faculty
of the University of Swaziland which has provided the intellectual support,
the Family Life Association of Swaziland which I bdieve has supplied the
inspiration and moral backing and, not least, the management of the Royal
Swazi Convention Centre who have been gracious enough to provide us
with such a pleasant venue in which to conduct our deliberations.

While I wish this conference the best of success, may I once again remind
you of "the book" and "the drum."
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MlIrul'si Khfll~1

A. n~u.·kgrnllnd

The total labour force in SWH/iland is eslirnaled as being. 239,7.33 pl· ..... l1l1 .

or these, only 90,662 are considered employed in the money seclor. Il· S

limn one Ihird of these employees are women. The eSlimate here is Ihal
there are 14,413 women employed in the private sector 5,617 in the public
seClor. This leaves just over 100,000 women who are considered members of
the active labour force unaccounted for. We are led to assume that these
women form the bulk of what are considered, "unpaid family" workers or
what has been called "the working poor."

In the broadest sense of the word though, we could consider that all
women '.ire workers. Take women in the non-formal sector for instance.
They are care givers as they bear, and raise the young; and nurture their
families. They are managers of their households. They are major agents of
food production, initiating the process at the field preparation stage up to
the processing or roodstuffs in readiness for consumption. They ensure a
constant supply of water in the home, drawing it physically from the nearest
source which may not be so near. They ensure that there is fuel in the home
through the time and energy consuming process of wood gathering. They
are the health workers providing home nursing or serving the community,
depending on how specialised their knowledge is. They participate in con
struction or the home up to landscaping. Excess items from home products
are sold 01'1' to generate some extra income for the home. Eventually they
bcome courts or appeal in the event of family disputes. Through memory
they keep a record of family assets and procedures of succession.

It can be seen from the above therefore that whether it be in management,
processing, health, business" construction, agriculture or law, women have
participated rully. Women have thus not been dependants but they have
been depended upon to make ends meet.

In the formal sector women have participated at all levels of the economy
- from rile professional and technical levels down to the unskilled jobs. A
closer analysis of this partil:ipation shows however that the majority par
ticipate at the loW paying unskilled levels. Of the 14,000 employees in the
private sector, 11 ,290 are registered as unskilled. Only 75 are considered
skilled, and 182 are in the administrative or professional ranks. Comparison
with male participation shows that managerial and professional ranks are
dominated by men. In areas where traditionally females have been concen·
trated e.g. the clerical cadre, women and men participate equally.

With this kind of distribution it is hardly surprising that the average earn
ings of males are much higher than those of females in the labour for:ce,
even comparing workers from common job categories. Comparing average
earning for professional and technical workers in 1981, males earned E9IO
against E365 for women. At unskilled levels males earned on average ElO8
and women, E79. A note should be made in passing about the mining in
dustry. Here, women are barred by protective legislation from participating
in underground word. The average earnings for professionals and tech·
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mcmns 10 1 industry are El ,397. There is no legislation however against
women inspaning oxen or loading cement bricks onto trolleys.

The majority of women are employed in agriculture,' manufacturing,
distribution, social services and clerical cadres. Of these listed as profes
sionals in the public sector, most are teachers and nurses. Even with the low
levels of participation of women in the economy, there is the problem of
concentration in areas of low level of skill or traditional social service and
clerical jobs.

B. Factors favouring g,reater participation of women in Employmenl

1. Recent legal provisions notably the Employment Act 1980 and the In
dustrial Relations Act 1982 augur well for greater participation of women in
the work force. The Employment Act provided specifically that there shall
be no discrimination in contracts of employment on grounds of sex. Fur
thermore, there shall be equal pay for equal work. The Industrial Relations
Act provides for the representation of workers in works councils, associa
tions and unions. I t guarantees the right to associate and seeks to protect
the worker from victimisation because of union involvement. In a recent
issue of the Times of Swaziland, the Federation of Trade Unions has an
nounced the registration of 5 Trade Unions. Indeed this should be hailed as
a step forward.

In practice it could be said that there is discrimination in employment in
so far as equal access to jobs is concerned. A glaring example herds within
government ranks for instance. Since Independence in 1968 there hasn't been
a single women minister in Cabinet. There was one Permanent Secretary
whose token presence was reversed ostensibly because her skills were needed
more at professional level. In the private sector in private companies and
parastatals there isn't a single local female Managing Director. ·Increasingly
however there is a growing number of department heads who are women.

In a sense, limited access to employment opportunities may be a self
'imposed condition. There has been no objections to girls enroling at SCOT
for technician training. Very few girls have however aspired and applied for
this form of training.

2. General Education has been a big factor in catapulting women into the
labour force. The demands of a developing society on manpower has led to
utilisation of all available resources especially where these were scarce. Ob
taining a suitable qualification in a field where ~pecific skills were in de"
mand assures women of certain employment. As soon as women are
qualified as engineers, technicians, architects, pilots, accountants there will
be nothing stopping them being employed in these fields except perhaps
their lack of self-confidence and the prejudice of the employer.

3. Education has had another positive effect in enabling women to per-'
ticipate in the labour force. Women have become more aware of
possibilities of family· planning and have taken advantage of available
facilities. Education together with economic realities have proved to be
strong forms of contraception. With a well spaced out family the woman
has been able to take on a job in addition to her responsibilities as a mother.
Family planning programs of the Ministry of Health as well as efforts of
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or!!aniSalions li~~ Falllily Ure Associalion have all conlribuled 10 Ihis
awarencss (II' Ilu: nced for responsihle parenlhood.

4, The Ex/cndcd family syslern is yel anOlher rm:IOr thai conlributes to
women's abilily 10 parlicipalc inlhcworkforcc. In l11allY cascs, rclalivcs will
be on hand when Ihe newborll arrivcs. (irandl11ol hcr, younger sister or
older child will help wilh minding Ihe inranl if lhc 11I01 her has 10 be back al
work. Somel illlcs I his arrangemenl docs nol work wcll. II is not uncol1lmon
10 find a six ycar old wilh a baby slrapped 10 her back whilst Ihe mol her is
away many hours al work. Unless Ihere is ,III ul,k'r rcsponsihle person in Ihe
household, such a child may surfer from undernourishmcnl and be suscepli
ble to infanl disease. The possibilily exisls or hired help bul the average
worker might nol be able 10 afford lhe minimum wages stipulaled by lhe
wages prnclamation. Alternatively, the hired helper might be willing to set
lIe for less than the stipulaled wage - glad 10 receive any remuneralion at all
in Ihese days or ramranl t1ncrnploymcnl.

Co Issues militating against full, participation of women in employment

I. The normal child bearing function of women is often taken to be an im
pediment in Ihe way of full participation in employment. No matter how
healthy a woman has been during her pregnancy Ihere comes a time when
she has to stop work. The law provides that her entillement will be materni
ty leave for a period of not less than 12 weeks. If the full leave period were
claimed il would mean that a woman who falls pregnant would be available
for work only 9 months in a year. The Act stipulates however that the
cmployer is not obliged to pay the worker any wage during this period. This
oflen forces lhe worker to redlice Ihe lenglh of leave in order to pick up the
wage Ihal is much needed al this lime. Workers often use their paid ac
cumulaled annual leave as paid maternity leave. The result of anxiety to get
back to work is Ihal babies of working mothers are prematurely taken off
the breast and put on the bottle. The Motshabi study in peri urban Mbabane
1982 confirms Ihat employmenl dram~tica"y reduced breast feeding.
Employers tolerate absence because of maternity but they will not entertain
the idea of paid maternity leave. The law also protects the worker from loss
of tenure or seniority on grounds of maternity. The-child bearing fu'hCtion
will often be used as an argument against employing women.

2. Related to maternity leave is the issue of child care. Many reported
absences during Ihis period will be related to the responsibilities of
mOI/terhood. The child is unwell, there is nol:.e'·. to look after him, the
baby siller did not turn up. The absence of chit. care facilities at places of
work often means the choice between absenteeism or child neglect.
Employers are reluctant 10 provide child care facilities as this is considered
as raising. overheads.

'3. Employers and investors is Swaziland are anxious to keep their
overheads down at all cost. There is a tightness in the economy if not a
definite slump. There isn't the willingness on the part of investors to start
new projects or expand existing ones - instead there is a tendency to retren
chment and at worst, total pullouts. Maximisation of profits is the investors
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major aIm anc :10 appear to ma.:e specla.l extra spending
demands may be looked at with a wary eye especially if these workers could
not be depended upon to be available for work for the full working year.
The need for stringency in spending is further imposed by the fact that
Swaziland has to compete with nearby affluent South Africa whose incen
tives for new investors are highly attractive. These include payment of 95%
of the investor's wage bill in the homelands. Swazihind cannot offer
anything as near attractive. If any section of the labour force seems to in
crease the cost of operations, the possibility of flight of capital is brought
closer. The uncertain political future of South Africa may encourage in
vestors to stay in Swazialnd, adopting a wait-and-see attitude assuming of
course that Swaziland herself will be stable.

4. A lot of the fears about losses incurred by employing women may be
grossly exaggerated. There are also persistent and prevalent attitudes about
female inferiority and stereotypes of female incapacity. This has led to hir
ing practices and patterns as are observed in the labour force. The highest
paying jobs are held be men. Men dominate the boards that control ap
pointments. Men make the laws that govern the land as can be seen by their
preponderance in parliament. There are no women in the civil Service
Board, in promotions boards, in parastatal Boards of Directors, in wages
councils. Women participation at crucial decision making levels is minimal.
The saddest part of the picture is when women themselves accept and pro
mote this view of their incapacity.

5. Whilst the law provides for non discrimination in conditions of service,
there are still some areas where differential treatment is exercised. Female
officers for instance in the civil service are not automatically entitled to ac
commodation as their male counterparts, even if there are families to con
sider. If a married female officer has to go on some professional training,
the written consent of the husband is sought by government. If a male of
ficer goes on training, the views of the wife are not conditional to his par
ticipation.

The Income Tax schedules have been revised during the past year with
notable improvements particulary for married women. There is still a yawn
ing gap between male and female married rates. Equal pay for equal work is
undone by unequal tax deductions. The simple formula of equal tax for
equal pay may be well worth considering for the not too distant future. In
that way income tax considerations would not influence decisions on
whether to marry or not, divorce or not.

6. It is possible than even under existing conditions, women may be
satisfied with less than their entitlements because of ignorance of what these
entitlements are. Some women employees may in addition not be literate.
Understanding the details on their pay slips especially if some of these are in
foreign languages may be a problem. Unscrupulous employers may want to
take advantage of this lack of awareness and under pay. Payments due on
termination of service may,not be according to what the law subscribes.'

7. Such ignorance and lack of awareness may be due to women'siimited
participation in worker organisations one of whose major fU'netions is to
educate the worker on their rights and responsibilities. Whilst works coun
cils do exist in different establishments these· deal with issues 10caHo'that
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pari ace of employment. At present there is no machinery that exists
to deal specifically with women related issues across the board. There is no
coordinated and sustained research that is being carried out on the condi
tionsand status of women at work. Even in the existing works councils
referred to above, majority representation is male, except perhaps for Ihost·
establishments that employ mainly women. }-oortunately. the Swaziland
Federation of Trade Unions has announced the formal registration of five
new unions. These will organise workers in fields such as COll1l11erce.
manufacturing and agriculture.

D. Recommmendations

J. There is a tendency in our society to look on women's issues as being
incidental or peripheral. At best the allitude is of toleranr amusemenl, at
worst is is that of aggession as towards an impertinent child. W~len we cnn
sider however that we are talking of a just over 500/0 of our pupulation. it is
clear that issues raised within this sector need to be addressed seriously.
Women should be looked upon as a hardly tapped national resource lhal
needs to be given free rein in contributing to national development. Integra
tion of women in the development process means involving them at policy
making, management and implementation levels of all spheres of national
life. It means accepting women in our thinking as responsible adult
members of our community. Raising community awarencss 10 issues
relating to women is a responsibility laid squarely on the shoulders of
women themselves. An agency such as a bureau responsible for womcn's af
fairs could sPl1arhead community at large on matters affecting the role of
women in development. Specific issues such as employment could be focus
ed on as part of the total effort of conscientisation.

2. Employment related issues can best be handled by an organisation
whose sole aim is to look after the interests of its members collectively.
Fortunately parliament has approved the existence of worker associations
which will playa major role in improving conditions of work of members.
This will only be possible if there is significant participation in such associa
tions or unions. It will be up to the women to use the opportunity that has
been provided to address issues that are of major concern to them. For
tunately the Labour Department also has an open door policy that makes
them available to the public to discuss Ihe provisions of the law as they
stand. There is also the newly constituted industrial court that 'will ad
judicate incase of labour disputes sent on appcal.

3. If it is accepted that women are both efficient productive workers as
well as nurturers of the future generation of \vorkers it would seem lhat a na
tional effort would be made to ensure that women were well provided to
carry out these functions well. Provision of child care facilities should be
the joint responsibility of Employers, Government and non~governmental

organisations. If we want a disease-free strong future generation, we need
to provide facilities and time during which nursing mothers can breast feed
providing all the nourishment and love whilst reducing the chances of in-
fants being attacked by infant diseases. '. ":

.-' ..\ .•
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4. Similarly, female workers need to be provided with (he securily of pay
during their maternity leave to enable them to allend to their childrcn adc
quately intheir infancy. A special unemployment insurance fund· could ht'
established by the government to make (his a reality. SOIllC African coun
tries are already paying maternity leave (0 their female worker.~ and pro
viding for breast feeding time during the workday.

5. Women will be able to participate more fully in the workforce if Ihey
have had training in a wider range of skills than at present our lraining pro
grammes should be seen to eleminatesex bias especially in Ihe tcdlllical
field. Aptitude and interest should be the determinant faclors in choicc of
training to break out of their restrictive frame of referencewhkh limils (heir
choicp.s to a few familiar traditional job areas. Women will nced to be more
aggressive in their bid to participate more actively at all levels of Ille
economy. Our acoulturation disposes us to wait quitely until we arc noticcd.
Oftentimes we get conveniently overlooked. One is nol advocating banging
tables here but rather the presentation of women as a well qualifi>d and in
terested resource to be utilised and involved al all levels.

6. Perhaps there is a need for all members of our families 10 hecomc more
involved in wider range of family responsibilily recognising Ihe varioll';
roles that they have to playas home makers, parents ami workers. More
shared rt:sponsibility would take some of Ihe pressure or the working, child
bearing woman. This might eventually extend 10 arrangemcnls like paid
maternity leave. If this sounds like walking on rhe moon Ihe consolation is
that this too was a dream that did becomc I'calilY.
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The following table purports to show the est imated available workforcc in
Swaziland and its components in the years 1976 and 1981
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Estimate of Labour Force in Swaziland 1976 and 1981

Estimate from'
Employment

76 Census
Survey

Component 1976 1981 1981

I
90920 112464 90 191Employed

Irregular Em~loyees'2. 17 317 19631
Unemployed 131 496 149065

Labour Force
4

239733 281 160 N/A

I. Includes fully employed and self employed
2. Includes Seasonal, mine and other spasmodic workers
3. Indudes subsistence agriculture workers and other non-cash earning

workers
4. Excludes 431 unpaid family workers - see table I

Assumptions

The following assumptions were used in making the above estimates:

l. The ~opulation aged 15 - 64 years is equal to the population size in
laboiJr force in Swaziland.

,L". The total resident population in Swaziland increased at a constant rate
of growL I 3.1070 between the years, 1976 and 1981.

3. The crude economic activity rate in overall populalion remained con
stant over the 5 year period 1976 10 1981.

4. Percentage employed in the labour force experienced a slight increase
because of rapid increase in economic activity bet ween 1976 and 1981
and increased intake of female labour in employment.
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PAID EMPLOYMENT IN THE PRIVATE SECTOR BY INDUSTRY AND SEX - 1981

MALE FEMALE T('Tl\L

Agriculture 13,277 5,635 18,912

Forestry 4,404 739 5,143

Mining and Auarrying 2,541 39 2,580

Manufactul'ing 10,332 3,548 13,880

Construction 4,256 89 4,345-
\

'- Di..stribution 3,525 2,337 5,862

Transport and Storage 1,415 95 1,510

Finance 1,288 822 2,110

Social service 1,792 1,109 2,901

-
Total 42,830 14,413 57,243
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~MPL6YMENT BY LEVEL OF SKILL CITIZENSHIP AND SEX - 1981

SWAZI CITIZEN NON-CITIZEN TOTAL

LEVEL OF SKILL MALE FEMALE MALE FEMALE MALl:: FEMALE

Profes~ional and Technical 401 309 593 76 994 385

Administrative and l-lanagerial 710 128 578 54 1,288 182

Clerical and related 2,052 1,913 33 102 2,085 2,015

Skilled 1,511 70 473 6 1,984 76

~m.i ·<":'.illed 5,836 464 151 1 5,987 465

,.(';'.Lled 30,264 11 , 145 228 45 30,492 11,290
j;o --

Total 40,774 14,129 2,056 284 42,830 14,413
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AVERAGE EARNINGS OF FEMALES BY INDUSTRY AND SKILL (PRIVATE SECTOR)

Professional Administrative Clerical & Skilled Semi-skilled Unskille
& Technical & Managerial Related

INDUSTRY 1980 1981 1980 1981 1980 1981 1980 1981 1980 1981 1980 1981

110 Agriculture 181 326 465 433 159 259 - 297 127 96 96 61

120 Forestry 112 128 1421 1161 308 291 - - 106 115 51 58

20{\ Mining - - - - 266 298 - - 152 134 116 132

300 Manufacturing 521 567 518 613 242 255 133 224 119 101 96 104

500 Construction 270 467 286 50l, 142 184 - - 117 94 69 88

600 Distribution 159 489 347 411 172 190 188 169 82 94 41 95

700 Transport 391 349 315 477 226 237 - - 370 166 62 62

800 Finance 700 371 639 519 324 396 475 - 70 93 67 94

goo Social Services 309 341 390 376 180 203 134 205 177 109 73 85

Total 353 365 410 462 238 275 159 211 111 100 69 79

<Ji""
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AVERAGE EARNINGS OF MALES BY INDUSTRY AND SKILL (PRIVATE SECTOR)

Professional Administrative Clerical & Skilled Semi-Skilled Unskilled
& Technical &Managerial Related

... --_.

INDUSTRY 1980 1981 1980 1981 1980 190 ; 1980 1981 1980 1981 1980 1981

110 Agriculture 528 911 706 964 153 206 394 497 109 140 79 86

120 Forl stry 942 1107 880 1062 272 258 660 641 147 155 105 112

200 Mining 1138 1397 1218 1678 243 273 640 742 181 209 151 181

300 Manufacturing 1113 1121 864 996 258 302 445 607 153 177 118 127

500 Constl'uction 862 1166 782 1044 194 276 409 404 201 240 94 101

600 D~stribution 516 833 610 711 217 212 251 377 120 204 41 120

700 Transport 858 883 825 780 182 140 405 380 224 194 94 84

800 Finance 780 744 990 1150 365 390 683 277 233 239 99 102

900 Social Services 599 740 505 697 196 218 236 325 157 167 98 109

Total 808 910 767 928 264 269 358 515 168 184 100 108
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AVERAGE EARNINGS OF FEMALES BY INDUSTRY AND SKILL (PUBLIC SECTOR)

Professional Administrative Clerical & Skilled Semi-skilled Unskill~

& Tedmical &Managerial Related

INDUSTRY 1980 1981 1980 1981 1980 1981 1980 1981 1980 1981 1980 1981

110 Agriculture 284 320 680 - 220 195 92 125 95 97 106

120 Forestry - - - - 170 141 - - - - 30

400 Electricity &
Water 376 438 411 998 239 239 481 - 242 - 91

500 Construction 144 145 - - 85 109 - - 162 162 75

710 Trdnsport 350 226 - - 251 212 - - 136 133 28

720 Communication - - 314 485 125 115 200

832 Business Servo - 490 - 300 - 150

900 Social Ser;rices 242 223 868 - 186 246 361 305 121 204 106

Average all Industries 243 288 672 655 163 218 349 290 125 201 102 120

'r II H~ I
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AVERAGE EARNINGS OF MALES BY INDUSTRY AND SKILL (PUBLIC SECTOR)

Professional Administrative Clerical & Skilled Semi-skilled Unskille·
& Technical & Managerial Related

INDUSTRY 1980 1981 1980 1981 1980 1981 1980 1981 1980 1981 1980 1981

110 Agriculture 611 245 1030 564 394 211 792 339 181 166 60 7

120 F9r estry 319 375 - - - - - 62'5 118 160 62 10

400 Electricity
& Water 939 799 666 762 143 275 187 329 284 258 62 10

500 Construction 225 349 458 445 145 187 195 341 154 229 79 9

710 Transport 881 693 532 709 278 277 307 249 212 177 140 13

720 Coinmunication 412 461 466 346 104 127 211 516 - - 91 6

832 Business Servo - 500 - 300 - 150 - - - - - 9

900 Social Services 339 342 483 714 234 346 189 396 184 278 108 12

Average all Industry 370 343 949 614 214 283 265 340 196 251 93 97
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Thnndabantu Nhlnpo

This short paper will attempt to discuss some ways in which laws affecting
family matters in Swaziland can be improved to achieve a more aquitable
distribution of rights, entitlements, duties and obligations as between men
and women. It is necessarily a brief paper because it is based on the assump-'
tion that, in view of the deliberations at the first seminar, there is no n'eed at
this stage to give a full account of the law as it stands. It is proposed
therefore to go straight into the law as it mighr be in the future if some of
these proposals are found to be acceptable.

It should be mentioned at the outset that, the difficulties of using law to
effect social change, and the problems of law reform in general, are fully
appreciated. We subscribe to the view that law can be employed, together
with other devices, as an instrument of change, particularly when the case
for the desirability of such change has been made out carefully and
reasonably. There is no intention to propose reform purely for its own sake.

It might be remembered that after the first seminar several workshops
were held at the University of Swaziland and that participants split up into

. working groups, e~ch dealing with a particular topic. The foHowing pro
posals emanate from the work of the Family Law group.

In family law, more than in any other area, the major source of problems
is the conflict between customary law and the common law. It is 'usually
here (and perhaps in the field of succession as well) where the dual system
reveals itself to be fraught with. pitfalls. The ,common law. has a comprehen
sive, well-defined and highly~developedset of rules and,regulationsgovern
ing family matters; it is also in this area that customary law (in private law,
at least) has the most comprehensive, well-defined and highly developed set
of rule~ and regulations. The rules of one system are often'just simply.in
compatible with therul<~s of the other. (For example: a man's adultery. is a
ground for divorce at the suit of his wife under the common law; under
customary law it is not). ;

Even where no direct clash of rules occurs, we may find that the general
attitudes of the two systems differ. (In dealing with child custody, for in
stance, ttie Western law may be motivated by the need to serve the interests
of the child, while the customary law o'n the same subject is :-.Iotivared by
considerations such as the need to protect the rights ;of. the fIther). The
question, of, attitude is important in another respect: ,a right.. might be
granted by a statute,but it may be administered by officials who disapprove
of the. policy of the statute.

These differences are in~vitable; even understandable. The two systems
were', developed in, different places, against the background of different
social structures and cultures, and. were intended to serve quite different
needs. Nevertheless, both systems are law in Swaziland ,and'out of them we

:must try to,fashion some rational rul~s .for guiding human conduct.
Theprqblen,t ~reaswill n9W be discu5sedin turn::. ,; ': ,.
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'roperty

There wa~ no hesitation in identifying thi~ a~ the major problem area.
Discussions at the last seminar. furthcr discussions at several workshops
since the last seminar, and experience gained at the Manzini legal aid office
leave one in no doubt that the question of the property rights of (he married
woman is the single most important issue in the minds of pcople who are
concerned about family law rights and entitlements in Swaziland.

If one may be allowed to recapitulate, very briefly: in this counlry there
are three possible marital property regimes:

(i) Community of property
(ii) Ante-nuptial contract excluding community
(iii) Swazi law and custom

Community of property

"The basis of community is the notion th"l whatever spouses acquire
during the marriage they do by reason of Iheir combined but specialized cf
forts"t. It results in an economic partnership of dlC spouses, with the hus
band as the senior, and the wife as the junior, partner. All the assets and
liabilities of the spouses are merged in a joint eSlatc, in which both spouses,
irrespective of the value of their financial contributions, hold equal share~

It is now accepted that community is a type of co-ownership. The spouses
own the assets in equal undivided'shares. Neilher may dispose of his or her
half-share in the joint estate except by will effective after his or her death.

By virtue of the marital power, the husband is the administrator of the
joint estate and he binds himself and his wife by his contracts and other
transactions. Certain types of property are excluded from the community.

Ante-nuptial contract eXcilldin~ community

An antenuptial contract is an agreement between the intending spouses
as to the terms and conditions by whieh their marriage is to be'governed~. It
may be used to modify or exclude community of property (and of profit and
loss) and the husband's marital power; or to arrange marriage settlements
either between the spouses or between the spouses and a third party. Once
the marriage has taken place the contract cannot be cancelled nr varied by
agreement between the parties. An antenuptial contract excluding com
munity and the husband's marital power leaves the wife in a position of
legal independence analogous to that of her husband. The invariable conse·
quences remain, though: e.g. the husbands' decisive say in matters concer
ningthecommon )ife of the spouses or his position as head of the family).
The important point here is that their properties, including their incomes,
are separate and any arrangements to pool or use these assets jointly must
be specific~Uy agreed I,Ipon.
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Subject to some minor exceptions that are outside the scope of this paper,
a woman married under Swazi law and custom has no real property
rights. It

With the exception of marriage with ante-nuptial contract, these marital
property regimes all give the man the decisive say in property. The problem
becomes obvious: the'modern Swazi woman is an earner, an important
partner in the family's economic processes. In many cases her earnings go
towards the establishment, and the upkeep, of the family home and the sup
port of the children, while the husband uses his earnings for various forms
or personal satisfaction. There are documented cases where the family
house was built by her (but is registered in his name) and she is the one in
debted to the bank, in attempts to raise loans for the school fees of the
children.

Even where the husband is a responsible person, the estate built up by
their joint efforts is still liable to be out of reach of the wife upon the death
of the man. If she had the foresight tO'make some arrangements under the
common law, and she does actually inherit the property, the victory might
still be a hollow one, given the resultant friction between herself and given
the resultant friction between her self and her in-laws and in some cases, her
own son, who might be persuaded to believe that he would have had.a bet
ter deal under custom.

There is no beller testimony to the magnitude of the problem of reconcil
ing tradition and Western thinking in family matters, than the complexity
of some of the arrangements that some enlightenend Swazis have made to
secure their spouses' position and still retain good relations with ther own
parents. The writer is reliably informed that is is now common for the
Westernised Swazi man to marry under custom, thus ensuring full accep
tance of his wife by his family. If he is Christian (or the wife is), they then go
to church but only to have the ,marriage ble~"Sed. This satisfies the aspira
tions of the parties, and is not a dual marriage. The next step is to set up a
trust ill' which the wife will be both a trustee and a beneficiary. The children
are also made beneficiaries of the trust and this satisfies his parents desire to
see his property remain in the family lineage. The final step is then to make
a will leaving his property to the trust in the event of his death.

This arrangement, though obviously open to a few educated and relative
ly well-off Swazis, proves beyond doubt the problems involved in attemp
ting to navigate through not only the country's dual system of laws but the
conflict of attitudes and cultures as well. If such ingenuity is required simply
to have a reasonably trouble-free marriage and to have one's wife (and her
entitlement to one's property) fully accepted by one's family, then clearly
the laws are long overdue for change.

It is also worth reminding advocates of custom that the present position
might be detrimental to the very traditions it is sought to uphold. The
modern woman may well increasingly feel thl;. pressure to contract a
"Western" marriage, or not marry at all, as long as she feels that to marry
under custom is to abandon her right to share in the property she helps to
create for the family. The result is that the customary marriage gets under
mined when in fact p'opular feeling in the country is to work towards the
enhancement of traditional institutions. It is our contention that the enact
ment of laws allowing for a more equitable distribution of matrimonial pro
perty would enhance, not destroy, the customary marriage. It would make
it (in view of its other obvious cultural advantages) once again the more at·
tractive union to enter into.

Several approaches can be tried: ,



There is already a Wills Act which gives everybody over the l'lge of sixteen
the right to bequeath property by will. In a customary setting (or in dual
marriage) this right does not, as we have seen, really avail the wife; even if
she brought property into, and continues to generate wealth for, the fami
ly. Also, there is usually no incentive for the husband to make a will- he is
secure in the knowledge that customary succession will solve the problem.

In her paper at the last seminar, Ms Fikile Dlamini pointed out the need
for a comprehensive Inheritance Act applicable to everyone regardless of
thetype or marriage tbey mRy have entered into. We would endorse this pro
posal.

It would also be possible to include in such an Act a clause insisting that
any estate (again without regad to the,form of marriage contracted by the
parties) valued at a certain amount and over be dealt with by the Master of
the High Court, even perhaps with the advice of the family council.

(1J) Married Women's Property Act

The need for an Act of this nature is overwhelming. We already have an
example, enacted in Botswana in 1970. Such an Act would allow spouses
contemplating a civil marriage to .agree beforehand as to what shouid
belong to whom. Community of property would not arise automatically:
the parties would have to import it specifically into their marriage (as they
currently have to do under Section 24 of the Marriage Act). Under the
enabling provisions of such an act, a woman would find both a legal and a
moral base from which to negotiate for a separate banking account, the
registration of certain property in her own name, and so on. Into such a
statute could also be incorporated certain provisions protecting the wife's
property against her husband's control, even if the marriage was in com
muniLy, e.g. her salary, her savings, or compensation she recieves for per-
sonal injuries. .

(c) Dissolution oj AJriean Mtwriage (Disposal oj Property) Act

If sections 24 and 2S of the Marriage Act are retained and African
spouses have their property dealt with un~er custom unless they specifically
opt out of these provisions, then there might be some merit in 'introducing a
law which allows those who did not opt out to have a second chance to have
common law apply to their estates. Here the court would, on application,
look at the parties actions.during the subsistence of the marriage, to decide
whether their mode of life and their general dealings with property indicated
an intention to be bound by the common law. It appears fair to say that sen
ding an estate for customary distribution when the people who amassed it
never considered therntelves subjects of customary law is unjust and ine
quitable.
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Second only to property in importance, is the problem of the wife who
struggles to raise a family, not because she is widowed but because the hus
band neglects her and the children. There is a link between this problem and
the issue of property discussed above in that the neglected woman might
well have a ground for divorce but, as in the case of property doubts, she
decides to Jive with the problem than break up the family. This tends to be
the case whether she is married by civil rites (where the issue of divorce is
prominent) or is a party to the so-caJJed dual marriage (where to be honest,
her position is quite hopeless).

It is difficult to explain this phenomenon. We might suggest that perhaps
cultural attitudes playa more important part here than people realize. It is
easy, viewing the situation from a Westernized perch, to say in exaspera
tion: "Why does she put up with it?" but, in 'truth, the a~1swer may involve
a complex mixture of attitudes, fears and beliefs about t!ie nature, function
and responsibilities of matrimony, which defy simple categorization. For
the moment it might be wiser to steer clear of this sociological minefield and
rush on to the more purely legal matters.

There are several things a woman who is not being maintained adequately
can do:

(a) If she married under custom, one is authoritatively advised that, as
always, the proper approach is to report the husbands's abandonment
of his duties to her in-laws.
This activates the standard customary procedures of dispute settle
ment within the family.

(b) Under the common law:

(i) She can take him to court to enforce the duty of support, provided he
has the means

(ii) If she is married in community and he is wasting the joint assets on
riotous living, or a mistress, she can get a court order separating their
property or restraining him from ,administering it, and various types
of interdicts.

(iii) Whether or not the marriage is in community, she retains her right as
manageress of the joint household to bind him by her contracts for
household necessaries such as food, clothing and medical expenses for
the family.

. (iv) And of course if any of this neglect develops into or is coupled with.
an actual matrimonial offence (Le. if he is actuany in desertion of her,
or is living in adultery with someone else) she can sue him for 'divorce
or judicial separation. In either case, the court can make an order for
milintehace·for herSelf and the children.
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The Maintenance Act of 1970 makes provision for anyone who is not
being supported by someone who should be supporting, to havc the
court enforce her rights to be supported.

What all this means is that there is no shortage of law in the area of
maintenance. The problem appears to be the delay in th,e despatch of
cases by maintenance officers. In' the absence of any concretc infor
mation as to why these delays occur, one is not in a position to make a
positive recommendation. The real problem seems again to be thc
superimposition of customary attitudes onto a statule whose provi
sions were intended to apply equally to everyone. For cxample, a
father who has paid cattle to "buy" his child often refuses to pay
maintenance, while the child remains with its mol her. even aflcr being
ordered to do so by the court.

3. Marriage consequences

While parties in Swaziland have a choice of marrying either under the
customary law or under the Marriage Act, No. 47 of /964 thcre is one elar~

ing problem associated with the latter: Two sections in the Act. obviously
conceived as an attempt to import certain aspects of lradilional cullure inlo a
civil marriage between Swazis, have becn a source of conf\)sion, and
frustration, for many years. They are significant enough to reproduce in
full:

"S. 24-The consequences, flowing from a marriage in terms of this Act
shaH be in accordance with the common law as varied from time to
time by any law, unless both parties to the marriage are Africans in
which case, subject to th~ terms of section 25, themari!al power oCthe
husband and the proprietary righls of the spou;es shall be governed by
Swazi law and custom.~'

Note that this section refers only to the "marital p~~~;' of' the :husband
and the proprietary rights of the sp()Us~s:' as the. areas, t,O. be .governed"by

• .... ," ";., '..... ,:.. ~,~ .. " - • ;. ... ... ' I'. • , • ;. • .• •• .' "

c'Ust()m.' , .,' , ,'. . ',' .. ,. "",,'
",L .•. .~ ,:.' I II '. ~ ~ .; •.•• • ~ • • • - • t • ' • •

" j~Sd2Ho'n 25 dHf b~th p~~lies 'to a ·m~r:i~~~'a~~·A(ri.c~l1s"'lh~ conse
quences flowing from the marriage shall be governed' by the law and

" " fustol11 applicabl~ to the'Y unless prio~ .to. t~:C solcITll)i4at!pl) 0(; the
'~arr~ageJheparties .·ag~~·~ t;~<;ti :t,he s~ns~~u~n~e~{O'I()w,!n8,.~r9m the
marnage shaH be governed by the common Jaw. '" '. """ .'

. ' ..~. •. _.,' ,_,.': .~.. . .', .• Mi.,. ," ••' ..•_........ J'"..~ •., >'l" I .....~ ',I

Here the language is wider: custom will govern "the conscqu~~~es flowing
ff9m;,them~rriage".- generally... , ".... ,.:" :' ,.,." ·' .... ·l.,-,.· i'·.-/· 1,';','

.• :'.•.1, '," ~'.•'~_ I'... ;J..'. "or ,'" .•• ',.- ,.; oj. M" ...,.' - ...... _:.. • I' • • .:., l~.··· ., ..• "", " .•

• ~'. • :, j ," :; ',." ,",_' .~., ",~ : .... :••~ ,."""i.~. 1ft ,•... '. ; ... ·.;;:M·.. :; _.' .. :,.~.: ~t~:~ ..:t_;~....~ ...!J1~~i;;.... :;,·!~:' ..
" '.' ..::"(~). :.V, the J)art~.es a$.re~:th.~p~~.s.oqse.qu..e.~ce~f.lq\Yil:$·.(rP.~lM'~e mar
.,:..:.:'.' .A~~~,.~~~n~f,e g9ye~~~~ ..l1r .~h~,.cctJ1.1919..~~a}r.! If,!!~:.~~.r~~~~~ ...9.rJ~~r shall

endorse on the orJgll1al.J~,~p~&.~;-r~~I~!fl!;,~h~Ja9J~.~lk~,~\&~cll1ent;
and thc production of a marriage certificate, original marriage register
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Je prima lacic
evidence of that fact unless the contrary is provcd."

The problem is that the specificity of section 24 (marilal power and pro
prietary rights) seems to bc ovcrriden by the gencrality of the later section'
(consequences of the marriagc g'encrally): If this is true, is a marriagc of
Africans under the Act not simply a customary marriage by another name?
Can the husband for instance, take another wife? The answcr (a this fatler
question is definitely in the negative. SeClion 7, the bigamy duusc, is dear: a
marriage under the Act cannot co-exist \vilh any othcl', whcthcr civil or
customa~Y.

But, polygamy aside; what aboul the other "conscqucnces flowing from
the marriage"? If they are to be governed by custom, would Ihis imporl iiltn
a civil marriage the question of adultcry not being a ground for divol'l:c, for
instance? The same could be asked about dispute set t!emellt ill general
-could conflicts arising within the marriage bc rcferred to a Swazi court?
That this was not the intention of the legisJat ure can be implied from section
9(b) of the Swazi Courts Act No. 80 of 1950 which excludes malleI'S in con
nection with anon-customary marriage frol11 the jurisdiction of the Swazi
Courts, except where the case involves lobola. Thus w,e can infer, arguing
indirectly, that the generality of the language of scct ion 25 does not really
mean that a civil marriage between Africans is no more than a cuslOmary
marriage.' ,

However, even if we concentrate,only on the more specific terms of sec
tion 24 that still meanstbatthe property, of African spouses is held, and
shall devolve.. according to custom if the parties do not spedficully opt for
comMon law consequences. As we ha~'e seen, customary arrangements
relating to property do not include the wife. This means, that even if she is
the creator of the family's weall 11 , she owns nothing and the prohll'l11s
discussed earlier loom as large as ever.

We can suggest a two-fold solution:

(a) If no amendment to the statute is conlemplated, one approach wO,uld
be to place a positive duty upon marriage ol'ficers to wmll intcnding
spouses about the consequences of seclion 24 and 25 and to insisl thaI
the partners know what they are gelting into bel'ore they sign
anything. This could be assisled hy the use or a I'orm'or qilcsti(lflnaire
through which the intentions of thc partners can be dcarly broughl
out.
(There also appears to be nothing in principle prevcnliug the hiring of
women as marriage officers in some cases. Thc nation mighl be
pleasantly surprised to discover, as a lot of major cities have done in
the case of women taxi drivers, that ihe ladies actuallydol he job beller
and with more patience than the men!)

The importance of stressing lhe role of officers charged with ad
ministering the law needs no justification. The aUilude of lhe official
behind the desk can sometimes be the single 1110St significant faclor
determing the direction the law takes and whether or not the intention
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very encouraging moves in this regard already: the new Births, Mar
riages and Deaths Registration aill haS passed through its stages in
Parliament. Under the new arrallgemenls contained in this legislatio~,

customary marriages have been getting registered since the 1st of
January 1983, with a marriage certificate being issued. More impor
tantly, the legislation introd!Jces the concept of District Registrar, who
shall perform various specialized functions under the Act (thus reliev
ing the pressure on District Comlllissioriers and District Officers) and
the office of the Registrar Genera} in Mbabant: appears committed to
the ideal of sharpening the expertise of these District Registrars in the
performance of their duties, wl1ich wil1 include the registration of
marriages. Indeed, intensive courses are being planned for marriage

. and maintenance officers.
(b) A second solution would be to lltnend the Marriage Act itself. This

would require a deliberate, and somewhat brave, decision by the
legislature to free the Act frC)rn any attempts to €\pplv
brake~ on the full importation of common, Jaw consequences by

superimposing customary law rules when the parties are Africans. Ac
cording to this approach Sections~ and 25 would simply be deleted
and our Marriage Act would be, as it were, "colour-blind" - catering
fully for anyone who wanted to C()l1lract a non-customary Marriage
and have his or her affairs governed by the common law.

That this is not a particulary radical sllggestion can be readily seen when
one' looks at other areas {\f fhi law. Our Mercantile the Law of Evidence,
Law of Delict etc do not make exceptions for Africans. Our law of Contract
recognizes the binding nature of a pCoITIise, and does not add "unless the
parties are Africans, in which case their promises are more (or less)
bindin'g" than those of others. The law cloes not compel a person to enter
into a contract, but when he does he should expect to take his chances with
the rules that apply in the law under which h~ has contracted.

Of course, matters such as family law and inheritance may be special
cases in that the customary law has its own, fullydeveloped, system of rules
regarding these, and also in that these areas are seen as bein~ crucial to the
well-being of society. It might even be arg\ted that sections 24 and 2SenabJe
parties to pause on the brink, as it were, and seriously consider what they

.are about to do thus ensuring that they ao not throw off their traditional
heritage too ligthly.
. This is why care should be taken in deciding whether to maintain
customary law restrictions on what is essentially a common law contract, or
to remove them. If the competing interests are the aspirations of a large sec
tion of the community, on the one hand, and the maintenance of traditional
v~Jues, on the other, it might be usefult() realize that leaning too far in
favour of one may defeat the very purpose for Which that one interest was
originally perceived as crucial. Let it suffiCe to say that if the need was felt
to enact a statute to allow those who wanterd to marry '"Western-stylo" to
do so, then that need is frustrated if the law exhibits a reluctance to allow
th~ deliberately-chosen "Western-styleH consequences to be fully
~ve.
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Divorce law reform is a delicate subject. Marriage, being the union that is
the basis of the family unit, is regarded by society, and by the law, as an in
stitution that must be preserved at all costs. It is the "at all costs" that wor
ries anybody who is aware that at times those costs may be too high a price
to pay in terms of human suffering and the oppression of the spirit. We can
only say, with Prof Hahlo, that although society has an interest in the
preservation of marriage, society gains nothing by insisting upon the co~ti

nuance of a marriage which has hopelessly broken down. In very many
ways society is the loser in that process.

The question of divorce is delicate because of the varied attitudes people
have towards it, based on culture, religion, or just personal philosophy.
Lawyers tend to take it as accepted that the Roman-Dutch Law is relatively
conservative on divorce: It is available only on two grounds (adultery and
malicious desertion) and we have not gone the route taken by other coun
tries, including neighbouring ones, towards having "marriage breakdown"
as a ground for divorce.

It comes as a shock, therefore, to hear the protest that our law is already
too liberal on divorce! One discernible advantage in being the last to change
is that we can take our time, look at the mistakes and successes of others,
and come up with comprehensive and carefully-considered rules. It is in this
context that we hope the possibility enacting a proper, comprehensive
Matrimonial Causes Act in Swaziland will now be looked int.o as a matter of
urgency. Such an Act would deal with grounds for divorceor separation,
the respective rights of the spouses and custody of childrf:n. It would be our
hope that in addition to the present common-law grou~lds for divorce, the
concept would be expanded to cover cases where cohabitation has become
intolerable even though the defaulting party is not technically in desertion,
as when a husband financially abandons or abuses his family but does not
actually leave the matrimonial home.

We would hope also that the Act would make provision for the dual
marriage by, possibly, making a ruling on the final validity Of a divorce
order even though the marriage is a dual one. This would provide some sort
of redress for a woman who is suffering hardship from a husband who in
sists on enforcing the customary half of the marriage, to the exclusion of the
civil part.

5. Dual Marriages

Where the same couple marry tirst under one system of laws and then
under the other, problems of uncommon complexity arise. These problems
were discussed fully at the first seminar. Trying to decide which legal system
actually governs the marriage is a hurdle that is virtually insurmountable.
Neither personal researches nor group aiscussionshave unearthed even the
.glimmer of a solution.

Only a few tentative suggestions can be put forward:

:::



, . l1er system, anc
actively discourage them from going through the planned ceremony.
However, this is possible only if the parties are already married under
custom and are contemplating a ceremony under the Act. There would
be no control over parties already married under the Act who want to
go through a traditional wedding. Perhaps under the newly,,:,
introdilced registration of customary marriages the Registrar could
simply refuse to register the marriage or to issue a certificate, but this
seems futile if the parties have already gone through a valid second
ceremony and consider themselves to have acquired the status of a
customary couple.

(b) The choice of law could be made by the couplr themselves if they were
given the opportunity voluntarily to register the marriage regime by
which they want to be governed. In this case a "one certificate per
couple" rule would have to be introduced.

(c) The legislature could intervene with a statute declaring choice-of-Iaw
guidelines in cases of dual marriage, to indicate which system should
govern the marriage.

(d) The proviso to sect:on 7(1) of the Marriage Act and the latter part of
section 7(2) would in any case have to be deleted. As they stand, they
actively encourage the mixing of the two systems by suggesting it
almost as an alternative to bigamy. .

(e) In view of the new registration piOcedure, t.helegistalure may have to
devise some machinery for a couple to voluntarHy alter their marriage
from a ~ivil to a cu!'tomary one. (It appears from tentative researches
that there is a 'jignificant number of couples who entered into a civil
marriage in order to obtain a certificate, because' none was available
under custom. With certificates now being issued for customary mar
riages a number may 'I'l\nt a fresh opportullity to indicate a
preference).

5. Adoption

Again here, the legislature has intervened - with' the Adoption Act. The
perceived problem here was that the procedure for adoption in the statute
were too onerous, involving the Ministry etc. The5e could be made less com
plicated while retaining the safeguarci~ that are necessary. to ensure that
children find stable homes.

As usual, the bigger problem arises from the dual system. The father's
traditional right to claim his .child at any time is a disincentive to prospective
parents wishing to adopt. We would encourage the trt:ndset by recent
court decisions which suggest that this right is not as absolute as it was
once thought to be. '
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In matt.::rs of custody, too, the clash between custom and the common'
. law is apparent. The traditional right of the father, mentioned above, is in
compatible with the principle of the common law that custody and guar
dianship of an illegitimate child belong to the mother. In cases where the
mother's rights havz been upheld by the High Court, prediclable connicls
occur.

It may be that the natiol! is unwilling to countenance the growth of th~

"single-parent family", comprising a women and her iIIegilimate offspring.
It is also true; however, that in many cases it is only under such an arrange
ment that the child can be adequately cared for in terms of food, clothing,
medical attention and schooling. Where the father simply claims the right,
but does not perform any of the correlative duries of fatherhood, it appears
unfair that themother should struggle to raise the child while looking over
her shoulder in mortal fear of the father's eventual exercise of his right.
Perhaps some way could be devised to confirm a mother righb, in those
cases where the father, appears, by his aClions, to have no inlerest in the
child.

Notes

1. Per Van den Heever JA, in Edelstein v. Edelstein No /952 (3) SAt
ADatN

2. See generally Hahlo, The South African Law of Husband and Wife,
Juta 1975, 4th ed. at p.214 et seq.

3. Grotius 2.12.3.
4. Lively discussion at the last seminar over the proprietary rights of the

customary wife revealed that all of her entitiements are with regard to
various types of traditional property, such as household untensils or
the liphakefo beast (a cow settled on her by her in-laws for the ex
clusive use of herself and her household). This does not even begin 10

address the problem of the modern Swazi woman who invariably is no
less active than the husband in generating wealth for the family and
whose earnings are, in many cases, the more significanl factor in the
family's day-to-day support.

S. In fact, to the knowledge of the present writer, the people who have
employed the scheme, or variations of it, are all not surprisingly, prac
tising attorneys.

6. There are, of course, standard difficulties with the mode of life. test,
not the least of which is the problem of deciding what factors to take
into account as indicating a particular style of life. -And of course the
test is unhelpful when the parties have followed a mixed style of life,
part-traditional and part-Westernized. However, in some clear cases
the test is useful because it facilitates the drawing of inferences as to
the parties' expectations regarding th(' law that should govern their af
fairs.

7. HahIo, supra, p. 362
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Vclclcni V. Dlamini

The first objective of this paper is 10 oUlline Ihosc areas of Ihe Law in
Swaziland relaled to the heallh of women) wilh special rcference 10

those aspects of the law which are either conlrary 10 the promotion of good
health in our women or so commonly m;'.understood by our Society as pro
duce effects similar to those of the laws which are detrimenlal 10 health.

Health for the purposes of our disc:ussion shall be defined as a U a State of
well being of a person or a community and not the absence of disease". This
is the internationally accepted definition of Health as proclaimed by the
World Health Organization (I)

The second objective is to make recommendations with Ihe view 10 amen
ding those laws that lime has shown to be detrimental to Ihe health of Swazi
women and to promoling eduealion of all Swazi people on aspects of health
that have medicolegal overtones. It is hoped Ihat by so doing Ihe public will
not only be aware of their righls bUI also be able 10 tell what in faci is legal
and illegal.

The Health Issues Group of Ihe Women and the Law work fon:e has
defined four areas in which the law and the womcn's heallh in Swaziland do
not seem to synchronise, and some cases have been defined wHere the law i~

in fact encouraging though indirectly 10 delerioration in SOI11C aspecls of
health in women. Certain areas whcre Ihe wOlllen believe they arc restricted
by a Law which in facl docs nOI e)(ist or where the law is so misunderstood
as to produce behaviour which is so destructive 10 good health were also
defined. The subjects ofconI racepi ion. pregnancy. aborlion and rape, arc
examples of areas fraughl with doubl as 10 Iheir presenl legal sIal us in Ihe
minds of both men and women in Swaziland and will be a major part of Ihis
discussion.

I will also briefly include Ihe subjecl of laws governing in formed consent
for surgical operations on women as this subjecl is a cause of much concern
and frusl ralion on the parI of Ihe medical doclors in Ihis country.

Contraception and the Swazi Womcn and thc Law:

In 1966 the United Nations issued the following Declaralion on popula
tion "The size of the Family should be the free choice of each individual
family" (2)

In 1968 a resolution slaling that:
"Couples have a hasic human right to decide freely and responsibly 011 Ihe
number and spacing of their children - and the right to adequate education
in this respect" was unanimously adopted by delegates atlending the UN
Conference on Human Rights held in Teheran (2).

The Declarations which are evideilce of UN invol"emenl and concern
over population trends are believed to have bolh heightened interest in con
traception and population control and eRcouraged a large number of
member nations including Swaziland to use the law to introduce com
prehensive Family Planning Methods.
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planning is a basic human right has introduced family planning Units all
over the country. The Ministry of Health sees itself as a service Ministrl
whose major objective is to promote health and Family Planning is part of
t.f1e service it provides. The issue of whether or not a woman requiring con
traception requires consent· from a husband or parent before a' health
worker can offer her the services was and continues to be a cause of concern
to many women and to some health workers in Swaziland even though the
Ministry of Health did in (1978) circulate a memorandum to the effect that no
consent either frc m a husband or parent is required prior to a request for
contraception.

All that the medical profession requires is an interview with the client dur
ing which the client is educated on all aspects of contraception,the methods
available to her and their side effects. The method of contraception used is
determined by the choice of the patient weighed against its possible side ef
fects on her as detected by the compulsory medical examination c.arried out
on all clients prior to prescription.

I suppose some of you will wonder why ~ subject that appears so clear-cut
and above the law should even be mentioned in a seminar of his nature. But
you will recall that I did mention areas of the law that are so mis understood
by some sections of the population as to produce behaviour which is
destructive to health. Contraception and the law governing consent prior
to use is one such case. Because women and girls in Swaziland are not aware
of the fact that every woman has a basic human right to plan for her I
pregnancy, they do not go openly to Family Planning Clinics where they
will get correct medical advice with their contraceptives. They re.sort to con
traceptive methods advised by friends or salesladies over chemist counters.
These methods often prove useless, as many.women sadly find out too late
or harmful as many users of quinine and essence of life will testify. The
result of this form ·of cloak and dagger contraception advice and· sale will in
variably be an unwanted pregnancy with its resultant complications. Ex
periem:e has shown that the girls or woman who seek contraception from
friends and shops will go back and get advice on abortion. The result is
higher doses of quinine and essence of life with attended chloraquine
poisoning. In short the lady reaches a state of ill health.

Health Issues Group Recommendations on Contraception and the Law:

As the basic problem in this area appears to be lack of information inten
sification of present health education methods and education on the legal
position seems to be the answer. Education should cover the whole popula
tion and not just those people living in towns and should not be confined to
women.

The following is a suggested guideline on improving the information
system:
I
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areas

b) Involvement of the Swazi Traditional Hierarchy in the Community so
that the Chiefs and Indvunas know and understand both the objec
tives of family planning and the legal positions and are better able to
advise people under them.

c) Encourage Parent/Teachers associations to discuss the subject freely
so as to allow health educators to come to the schools and give talks to
students. It is recommended that family life education be started early
as experience has shown that in countries where children have sex
education as early as in primary school the children have a healthier
view towards sex (3)

d) Nurses should again be told the~ the Ministry of Health Policy on con
traception is "no consent is required" as many cases report that
nurses in certain Clinics refuse to offer family planning services al)d
action should be tuken in cases where proof of refusal by a health
worker on the basis on consent is found.

e) Husbands should be encouraged to participate in contraceptive infor
mation dissemination and in contraceptive decisions, but the legal
position of equality of sexes before the law should be clearly explain
ed.

Termination of Pregnancy and the Swazi Woman and the Law:

Termination ofPregnancy (Top) is the deliberate interruption of pregnancy
at such a time and by such means that th~ embryo or fetus will not survive
(4). Other terms, elective abortion, induced or artificial abl...rtion, interrup
tion of pregnancy and Thereapeutic abortion are used to describe the same
procedure.

Abortion defined in the medical sense refers to the termination of
pregnal1cy before 24 weeks of gestation or before the fetus is viable (4): a
viable fetus being defined as one that is capable of surviving outside the
mother's body. Whether the foetus at 24 weeks and below is expelled spon
taneously or by interference is differen,tiated by prefixing the terms. "spon
taneous' or "induced". When a fetus is expelled after 24 weeks of gestation
at at time when it is capable of' surviving outside the uterus the terms
premature delivery or miscarriage are used.

Abortion defined in the Legal sense consists in unlawfully andinten
tionaUy killing and causing expulsion from the uterus ofa human fetus (5)

The essential elements of the legal definition are (a) Unlawfully (b) inten
tionally (c) killing and causing expulsion from the uterus (d) of a human
fetus. In other words if one or more of these essential elements is missing
from the act it does not constitute abortion in the legal sense.

The law on abortion in Swaziland has become a subject of great concern
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among health workers in the country. As it becomes clear that the' average
Swazi woman has not been adequately educated on contraception and that
all contraceptives methods have a certain failure rate it has now dawned on
the health worker that more and more women and young girls are using
abortion as a birth control method at one time or another in their lives.
Methods used to terminate unwanted pregnancy range from sharp weapons,
knives, knitting needles and coathangers to poisons such as caustic soda
permanganat~quinine, ,iodine, dettol and jeyes fluid, depending on the ex
tent of desperation of the pregnant woman and the callousness of the abor
tionist.

Experience has shown the women will dn anything to terminate an un
wanted pregnancy and world-wide figures show that approximately 30
·50% of women who die during pregnancy and childbirth - the so called
martenal deaths-die as a result of septic abortion often due to illegal abor
tion. The situation in Swaziland today is no different. Our present figures.
indicate that at the R.F.M. Hospital alone + 15 incomplete abortions are
admitted per week and at least one patient is admitted a month having
aborted at home or in the back street. The medical officers recorded 20
Dilabation and Currettage cases with incomplete abortions in March 1983
and 26 such cases in April 1983. A very rough study conducted by Dr
WiIdmer at the R.F.M. Hospital in 1980/81 where he closely questioOl~d all
patients who came in one stage of abortion or another produced astOllrtding
results. 75% of the patients admitted that they had fnitaited the abor'tion.
Most of these cases are admitted into hospital in shock - they require very
specialised gynaecological and surgical care which might save their lives but
some of them come in too late and die. Usually they die before they even
name their killers and the abortionist is free to find another victim.

For those of us who work closely with death none seems so senseless as
that of a girl who out of desperation entrusted her life into the hands of a
backstreet abortionist. The death is even heavier on the mind of the doctor
who is initally requested by the victim to terminate her pregnancy and who
in accordance with the law refused to perform an operation he or she was
taught to do safely and skillfully in medical school.

Most countries that have introduced legal reforms to the Laws of abor
tion habe been compelled by the need to reduce death due to illegal abor
tions (6) (7) (8). Illegal abortions performed by untrained personnel in un
sanitary and ill-equipped facilities cause many post-abortal complications
IUch as perforation of the uterus, haemorrhage; infections which may

. necessitate hysterectomy and lead to sterilization, whereas termination of
pregnancy done legally by a qualified doctor under sanitary conditions car
ries less'risk than continuing pregnancy to term or removing your tonsils.

The present legal position in Swaziland is such that TOP is unlawful
Mless the doctor believes that continuation of the pregnancy may endanger
the mother's life, in which case the doctor has to refer the case to the Direc
tor of Medical Services who can then authorise the TOP. Mental Health of
the mother is not specifically mentioned in the' present law and is therefore
presumed by doctors not to be an indication for TOP in Swaziland. The
Law therefore requires that even the insane carry their pregnancy to term.
Humanitarian reasons are also not an aspect of the law. so that the rape vic-

69



tim has according to our present law to carry her pregnancy to .term and
deliver the rapists's baby. TheLaw also says nothing of Eugenic reasons for
TOP so that the Swazi Woman who is carrying a child expected to suffer
from serious mental or physical defects or deformities inherited or other
wise, even if the diagnosis ismade early in pregnancy, has to carry her
pregnancy to term (9).

Most countries where reforms in the· Law on abortion have been con
sidered since 1968 have got laws which, though conditional, have included
EiJgenic and humanitarian reasons as grounds for a legal abortion. The pre
sent Law in South Africa uses these grounds as bases for legal TOP. Itis'the
stmng recommendation of the Health Issues Group on Women and the Law
that SwazJiand should consider legal reforms in this direction And it is my
hope that the fact that Eugenic and Humanitarian reasons are not mention
eo as ground for legal abortion in our law is just an oversight. For I refuse
to believe that someone up there where they make the laws sincerely believes
Swazi Women should bear and love their rapist's children and that they
deserve the harrowing experience of nursing a mentally or physically defec-
tive baby. .

What i consider as controversial are social grounds fortermination of
pregnancy. As has· already been said a woman carrying an unwanted
pregnancy will go to any lengths to terminate the pregnancy. The'figures I
have quoted of patients who illegally aUel'".pUoterminate their pregnancies
are those of women who fall out of the medical, Eugenic nor humanitarian
reasons I have mentioned. In other words these are perfectly normal healtpy
females who feel they are not ready for that particular pregnancy. Thus am
mending our laws to include Eugenic and humanitarian grounds will not
significantly alter the morbidity and mortality in women of childbearing
age.

Serious consideration has to be given to legalization of TOP for sodal
reasons. Here we immediately get into an area of our so-called moral stan
dards. "Thou shalt not kill" is the commandment that will immediately spr
ing into our minds. Arid I have to agree that on the surface and with our law
on abortion as it stands we do appear as a morally upright society. But while
we are saying "if the woman has been 'silly enough to get pregnant let her
bear the consequences" are we aware that the consequences we now speak
of are her death? And are we being morally upright as a Society in condem
ning the children we failled to bring up properly to death.

A doctor is requested to terminate a pregnancy in a woman who
desper~tely does not want the pregnancy. Society is not aware of these re
quests. The doctor outlines the legal position to the patient and refuses to
help. Three weeks later the woman is admitted in a state of septic shock
secondary to septic abortion and dies. Where does that put the doctor
morally? Your duty is to save life and in trying to save a probable life of a
fetus whose humanity and soul is only imaginary you have lost both the life
of a probable human being and that of a fully grown productive human be-
ing who it was within your power to save. '

My last recommendation to you on the subject of abortion is: think of all
the doctors in this country and try putting yourself in their shoes. Then find
out how many women you would be prepared to watch die. Don't you think
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tors' shoulders.

Rape the Woman and the Law in Swaziland

Rape is legally defined as consisting of intentional unlawful sexual inter
course with a woman without consent.

The essential elements of the crime are intentional (b) unlawful (c) sexual
incourse with a woman (d) without consent.

Rape is the one crime that can only be perpetrated against a woman by a
man and never vice versa. You will also observe that the essential clements
of the·crime and therefore its punishment as defined by our local authoritics
overlooks quite significantly the element of impairing a woman's dignitas
-that violation of self respect, mental tranquility and privacy - which I
believe is a crime on its own - crimen injuria

Crimen Injuria:

Forcible entry into an unwilling human being is per se a form of enslaving a
human being. It comprises impairement of that valued anJ serenc condi
tion in her social or individual life which is violated when a person is either
publicly or privately subjected by another to offensive and degrading treat
ment or when she is exposed to ilI-will.diseteem or contempt.The rapist is
one individual who succeeds at the awful task of depersonalization,
dehumanization and destruction of pride and dignity of all women. He in a
space of a few minutes accomplishes the one crime demonstrably worse
than murder, that of reducing a human being inlo a challel, and a play rhing
to satisfy his lust and this is the crime that the law must seek to atone. It is
for all women in this country to come together and decide the fate of such
people, for it is not possible for any man, no mailer how imaginative or in
telligent, to fathom the depth of this form of degradation. And the
sentences are given to these criminals based only on the so-called essential
elements which are int.'mtional, unlawful, sexual intercouse with a woman
withoutcol1sent, to th'i." exclusion of all the other forces which come together
to shape the life of the victim for the rest of her life.

At the risk of appearing to be a stickler for gruesome details, but with t~e [
hope that as of today all of us here will think in the right perspective wbyn
we hear the word rape, I will now outline some of the common conse
quences of rape. A few of these perhaps reach c.mr courtroom but I have no
doubt that most of them are never mentioned let alone considered orupa:i~.,s:

ing judgement on rapists.



Immediate

1. Contusions and laceration of
vulva.

2. Deep laceration of perineum

3. Vaginal tear

4. Injury to bladder

5. Injury to rectum

6. Perforation of post.vaginal
culdesac peritonium

7. Perforation of uterus

S. Hacmurrhage and deaih can
result frmIl any of the above

Delayed

1. Necrosis of lacerated perineum
vagina if surgical repair fails,
leading to vagino-vessical fishilae
or rectovaginal fishila

2. Infection to any of the pelvic
organs affected

3. ScaI:ring or cicatrization of pelvic
organs leading to narrowing of
vagina rectium intuin leading to
dh.vareunia or

4. Surgicl repair when the girl is
older • with attendant revlval of
memory of mghtmare.

5. Mental trauma - abnormal sexual
behaviour in adult life

Medical Consequences of Rape on the Post Menardleal Girl or Adult

Immediate

1. Contustion and laceration of
vulva.

2. Laceration of vagina

3. Injuries to bladder, rectum

4. Pregnan;.y

Delayed

1. Physchiatric disorders resulting
from feeling of degradation and
shame

2. Effects and complication of
abortion

3. Venereal disease with resultant
sterility if not properly treated

4. Abnormal sexual behaviour



Consequences of Rape on the Victim

For our purposes I have grouped these consequences into two categories
viz :.

I. The consequences of rape on the premenarcheal Victim - That is a girl
before she commences her menstrual periods, and:
2. Consequences of rape on the post pubertal victim and on adults. I have
further subdivided these two categories into immediate and delayed effects
or rape; to better illustrate the fact that for the victim the ordeal does not
end when the rapist finishes his three year term of imprisonment, but con
tinues for a life time.

Ally one or more of the above can happen in a victim of rape. And the
importance of educating our society on the actual process and consequences
can not be overemphasized. But I feel three groups of people present here
should specifically be mentioned. The first is all women who have girls to
bring up, so that your child is aware of the presence of this crime and is
aware that if it does happen to her she should report immediately.

The second group is our representatives and enforcers ofour laws. My
message to this group is consider your sentences on convicted rapists. Does
the sentence take into consideration the crime of violation of a woman's
dignity?

Does the sentence take into consideration the cost of medical treatment of
the Delay Consequences of rape i.e. The plastic surgical procedures and
psychiatric treatment?

Who is responsible for maintenance of the victim if the phychiatric com
plications do not respond to treatment?

If your present sentence and punishment does. not take these. things into
consideration then we ask you now to consider alteration of the sentence
given to a man convicted of a charge of rape.

The third group is the members of the medical profession. This is the level
at which most evidence against a rapist goes down the drain literally. The
medical profession teaches personal hygiene, we strongly advise ou~ pa:..
tients to wash and present themselves at the clinic at their best. We sadly
forget to give our patients the exception: Do not wash the rape victim. Do
not change her clothing. The first reaction of a parent on seeing her little
girl covered with blood, mud and possibly tree leaves and on hearing that
"uncle so and so did something to me" is to rip the torn, dirty clothes off
the baby girl and wash her, unless a parent knows that the dirty blood
stained clothing and any stain on the victim is evidence.

Doctors are taught at medical school to give a full description of all con
tusions, lacerations and bruises and the need to photograph these injuries if

. possible is emphasized prior to vaginal examination, to prevent the
accused's lawyer from arguing that hymenal tear or contusion might have
occured during examination.

Doctors are.also taught to take vaginal fluid· for microscopic studies to
identify spermatozoa:

Seminal fluid found in the vaginal canal :-
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I octors also know that the azospermic male can be a rapist with 110

spermato~oa in his seminal fluid and therefore there is a need for an acid
phosphatase test to demonstrate the presence of seminal fluid in the vagina
or stains.

How many doctors in this country have centrih5ed washjl1~:~:; from a vic
tim's perinuem or clothing to try and identify seminal iluid or sper
matozoa?
Do we still remember the procedure of handling clothing of a rape victim
and its hand-over to the police? If not how many irape victims have ';Ie set
free to walk our streets and rape again?

Ladies and gentlemen this seminar on the law is supposed to raise such
questions in our minds. And by coming together I hope we will cover the
loopholes thai are making this crime on women an everyday occurrence.

Recommendations

, In consideration of this case the Health Issues group of the Women and
the Law Seminar came up with the following recommendations.

1. The Royal Swazi Police publicize the fact that rape victims,are suppos
ed to report to female police officers. I.t is felt that the major reason
for failure to report cases of rape is the indignity of having to report to
a male police officer and the attitudes of said police.

2. The public should be made aware of the fact that rape and assault
forms are circulated to clinics so that fape victims who report directly
to clinics and hospital will be able to use the evidence in court and that
the doctor attending the case should call the police immediately.

3. Special training should be provided for police officers who handle
rape.

4. Rape cases should be held in camera and only the identity of the rapist
but not of the victim should be publicised.

5. Persons convicted of rape should be made to pay damages for injuries
and if they are under-age, parents should be made to take responsibili
ty for any settlement the court allows the victim.

6. Teachers should inform the police of cases of children who are under
16 and are pregnant, so as to place a charge of statutory rape on the
father. .

Legal Discrimination against pregnant women

Two areas of concern were raised of the issue of pregnancy and the law in
Swaziland. The laws affect female teachers and female students.
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Teachers are civil servantsnnd h~man beings like all other working
women. Women in other sectors who get pregnant continue to work until
they get their maternity leave and go back io work after delivery even if tl]ey
are single. But teachers who fall pregnant outside m~rriage are required to
leave teaching. The reasons for this appears to be !h~t teachers are said to be
cm:todians of our children's morals and must tht;iefore he morally upright.
It is my contention that every citizen, be he teacher, politician. doctor or
se~retary has a moral duty to conduct himself or herself in a manner that is
exemplary to his children and to society. We cannot expect teachers alone to
do this. If it is immoral to get pregnant out of wedlock for the teacher it is
just as immoral for the secretary. A recommendation is made that punish
ment for behaviour believed to be immoral should apply to all cadres of the
civil service. If parents of school children are morally upright and have
brought their child up properly, the child is not likely to copy the teacher.

Lastly, school girls who get pregnant at school now get to be expelled and
usually no punishment is given to the schoolboy anymore. In addition to
the recommendation of informing the police of the case of statutory rape if
the girl is under 16 years, the health issues group recommend a more
tolerant attitude to the present one of expulsion. The feeling of the com
munity is that pregnancy is punishment enough on a child and she needs help
to pick up the pieces of her work when she returns to school.

A period of rustication when she goes off to deliver need be the only
punishment.

Surgical Procedures and Women and the Law

All adults who are lucid can give consent for operations on their per
sons. Legally no husband's consent is necessary.
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Establishment of Swaziland Women's
National Machinery

Ir(ternational Background
and Justification

The need. to establish national machineries tt' assure the participation of
women in development in African countries has been recognized and con
sistently recommended by several Conferences of Africa. To cite but some
of these Conferences:

(a) In 1964, The Seminaron" the Status of Women in Family Law, held in
Lome (Togo).

(b) The Seminar on Civic and Political Education of Women, held iJ'1 Ac
cra (Ghana) in 1968.

(c) The Regional Conference on Education, Training and Work Oppor
tunities for Girls, held in Rabat (Morocco) in 1971 •

(d) The World Plan of Action for the Implementation of the Objectives
of the International Women's Year held in Mexico in 1975.

(e) The ECA Conference of Ministers (269Xl.1) held in 1975 also invited
'.' member States which had not already done so "to establish national

commisions and women's bureaux. or similar government machinery,
to assure the integration of women in national development".

(0 Finally the African Regional Conference on the Implementation of
National, Regional and World Plans of Action for the Integration of
Women in Development held in Nouskchott (Mauritania) in· 1977 ,
reiterated the call to Governments to create or strenghthen national
machineries.

(g) Lately, the Fifth Conference of Ministers held in Rabat, 20-28 March
1979 requested member States which have not already, done so "to
take the necessary action to set up national commissions for women
with the task of outlining national strategies to achieve the fuJI in-
tegration of women in development". '

(h) Follow-up World Conference of the United Nations Decade for
Women was also held in Copenhagen(Sweden) in 14 - 30 July 1980.

(i) The Subregional Conference on Women in Development in Zambia
Lusaka in 1981.

In ECA's report prepared in 1977, National Machinery for the Integra
tion of Women in Development in African Countries. It was found that some
26 African countries had' established national machineries for women in
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· . !Isslons
with or without permantnt secretariat, and women's wings of the "ruling
political party.

Since its inception one of the major projects of United Nations Economic
Commission for Africa and its Research Centre for Women has been the 'en
couragemellt of the establjshment of national machineries for the integra
'tion of women in ~p.velopment. Once established the emphasis is on the
strengthening the technical competence of national machineries, realizing
the importance of res~rchas a sound bast: for developing projects and for
mulating policy, seminars on the utilization of research have bEen held.

Nations. Background and Justifl~t~on

Swaziland's National Women's Organization since its inception in 1967 was
operating as "Lutsango Lwakangwane" performing the following ac
tivities:

(a) Mobilise and stimulate communities in self-help projects according to
the communities felt needs.

(b) To coordinate the activities of women's organization to avoid duplica
tion and overlapping.

(c) To enable Swazi women to get to know one another to express their
views and to discuss matters affecting women and children, and

(d) to encourage mothers, girls and children in their duties of citizenship,
national service and to promote patriotism.

The above activities are being achieved through informal women's groups
and skill training at Thokoza Girls Training Centre including the primary
school in the peri·urban area. Funds are allocated by Swaziland Govern
ment and also through fund raising activities by Lutsango Lwakangwane.
The aims and objective of Lutsango have not been achieved as desired
because:

(a) Lack of well defined administrative structure by Govemmtnt.

(b) Lack of clear cut policy on women's affairs.

(c) The cot assigning of responsibility centre to Lutsango for financial
allocation and personne! recruitment purposes, and

(d) lack of physical infr3St'ructure.



, , :rom paslt experien.::cs of Lutsango Lwakangwane, the presid~nt

ana her executive, and taking into. ideration the international calls for
the establishment of natio!1almachh.~ries,believe that a Mother Body it. a
new national structure and a well defined policy on women should beset up
to perform the below-m~ntioned objectives.

ObJeetJves

'Re overall ObJfCtives of the envisaged national machinery of Swaziland
wUI be:

(1) To advise Government on poliey matters concerning Swazi women,
and ensure Khat n~f§on" development plans take into account the roles
and needs of wom/'D,

(1) To oonduct socio-ec:l'nomlc research on poBey Ngarding women's af
fairs, and to urtdertake studies on legal status of women and children,

(3) To enchIP.::Ice women's awa~nm In !loliUcal uo1entatlon snd economic
;,evelopmen' of the Swazi Nation, dnd

(4) To coordlaate women's :affairs, programmes. and development pro
Jects under the netwon: of the Moth~r Bndyo

Orgilhlzatl.onal Structure

In order to effectiv. v aclUeve the above-mentioned· objectives, it is
recommenderJ that:

(a) The Mother Body should b~ 'lnder a higher Government Body,

(b) That Il Coordinating Secretary, &n Economist, a sociologist, a res~ar

cher, and field officers be made available,

(c) 'Jhat the necessary sUJ:port staff such as executive officer, typist,
drivers, etc., be provided.

(d) That a request by Ollvernment to ECA be initiated to provide a short
term consultant in selting up the national machinery,

..

(e) Considering that the Fourth National Development Plan has already
been submitted, but not finalized, it is further recommended that a'
clear policy and estimated bu(odetJo•. t'te national machinery be in~

eluded, .

4
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(g) For further details see also the attached organizational structure in
ANNEX II.
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Since participants at this second seminar had been presented with con
crete proposals for reform, discussion centred mainly around mel hods of
implementation. Thus, there was not much discussion of Mr. Nhlapo's and
Mrs Khoza' presentations. Quile clearly, the reason was thaI both the topics
of Marriage, and Employment had been dealt with extensively al the first
seminar, and participants were content merely to ask for c1arificalions or
contribute amendments to the proposals. The proposals in these two papers
were generally acceptable.

Dr. Dlamini's paper stimulated a great deal of interest, since the issue of
health had not been aired at the first seminar. Some members of lhe au
die :e wondered if it would not be going too far to accept abortions for
social reasons. There was lively discussion of tradilional morality, wilh par
ticular reference to abortions, "contraception and pre-marital pregnancy.
This last point was particularly controversial when it was tied to issues
relating to teachers, with sections of the house feeling thaI sanctions against
pregnant unmarried teachers were justified because teachers were in a
special category. Other participants felt very strongly that such dis,crimina
tion was unjust. The question of rape also raised a spirited debate. In the
end, though, there was general agreement with Dr. Dlamini's proposals.

By far the most controversial issue of the day was the proposal for lhe
formation of a Woman's Bureau in Swaziland. Very quickly the house
divided into those who thought thaI a Woman's Bureau (or some other type
of national machinery for women) would give new impelus 10 the women's
cause, and those who felt very strongly that there \'vas no need for any new
machinery since the national" women's organization, "Lutsango
Lakangwane" already existed. Views expressed from the floor included the
suggestion that (i) Lutsango did not represent the modern Swazi woman,
(ii) that the organisation did not have resources and facilities to conduct
research into women's problems, and (iii) that, in any case, their activities
(workshops on home industries, handicrafts elc) did not address the real
iss~les of women's inequality. In response, Lutsango supporters charged
that the organisation could be representative if more women came to
meetings (which arc open to all) to find out what was being done and to help
strengthen the movement. Also, iI was pointed out that a "Ministry" (or
Bureau) for women would hurt rather than advance the women's cause
because male administrators would lose the incentive to deal with the pro
blem of women as equal citizens; and would simply refer them to their own
machinery.

After a long debate it was eventually resolved that there was no real con
flict between Lutsango and the proposed m~;:h;nery, and that, as a matter

.of convenience, the latter should work within Lutsango 10 achieve the aims
of all women in the country. .
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Della Nsibande
National Employment Service
P.O. Box 762
MBABANE

Khosi Ntshingila
S.S.R.U
UNISWA
P/B KWALUSENI

Pat Ntombela
P.o. Box415
MANZINI

Sl

Ministry of Agriculture & Co-Operatives
P.O. Box 162.
MBABANE

Ethel Nhleko
V.N.H.C.R.
P.O. Box 83
MBABANE

S. Nhlengelhwa
Council of Swaziland Churches

P.O. Box 1095
MANZINI

Fikile Nkambule
Central Bank
P.O. Box 546
MBABANE

S.Nkan:bufe
P.O. Bol'57
MBABANE

Sunshine Nkosl'
P.O. Box 273
MBABANE

Eunice Nsibande
William Pitcher College

P.O. Box 87
MANZINI

E.N. Ntiwane
P.O. Box 1119

MBABANE

Mamanc Nxumalo
VN1SWA

PIB KWALUSENI

. I

Simanga Nxumalo
." . Divisi'o'n of Extra Mural Services""" ..

UNISWA
PIB KWALUSENI
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Philile Nzuza
," .. P:0;'Bo;'('3"69 " ,;.. ,=-

MBABANE



orp
P.O. Bo,,125
MBABANE

, Leona Penner
Mennonite Central Committee
P.O. Box 329
MBABANE

John N. Price
Divis10n of Extra Mural Services
UNlSWA
PIB KWALUSENI

O.K. Raditapole
P.O. Box2S6
MAFETENG
LESOTHO

Dr. F. Reinhold
Ministry of Health
P.O. Box 429
MANZIN!

P.M. Shabangu
Ministry of Justice
P.O. Box 924
MBABANE

Nicoline Shongwe
P.O. Box 54
MANZiNI

Thuli Sibiya ,
P.O. Box 72
KWALUSENI

Constance Simelane
SWAKI
P.O. Box 158
MANZI;'U

Effie Simelane
Swaziland Nursing Ass(;ciation
P.O. Box 2121
MANZINI

( I

le

I.P.P.F.
P.O. Box 830

MBABANE

. Peter Penner
Mennonite Central Committee

P.O. box 329
MBABANE

W. Pupuma
P.O. Box 760

MBABANE

M. Russell
S.S.R.U

UNISWA
P IB KWALUSENI

Eve C)andler
P.O. Box31
MBABANE

Ivy Shilubane
P.O. Box 134

HLATIKULU

Thandi Sibanyoni
Central Bank .
P.O. Box 546'

MBABANE

Margaret Sihlongonyane
P.O. Box 369
MBABANE

Dorothy Simelane
P.O. Box AS
MBABANE

Nomcebo Simelane
UNISWA

P/B'KWALUSENI



UNISWA Division of Extr.a Mural Services
PIB KWALUSENI UNISWA

PIB KWALUSENI -
-

Angela Simpson Duval Simpson
National Employment Service P.O. Box 369
P.O. Box 762 MBABANE
MBABANE

Frances Somers Cocks E. Sowazi
Macmillan PI''>lishers Council of Swaziland Churches
P.O. Box 1235 P.O. Box 1095
MANZINI MANZINI

Carole Steele June Stephens
U.S.A.l.D. S.S.R.U.
P.O. Box.750 UNISWA -

=-
MBABANE PIB KWALUSEN~

Joyce Sukumane Gulan, Tambiah
UNISWA De partment of Income Tax
PIB KWALUSENI P.O. Box,I86

MBABANE

Jenny Thorne Zola Tshabalala
P.O. box 39 S.C.O.T.
MALKERNS P.O. Box 69

MBABANE

Dr. T. :ryobeka Vernaline Warson
UNISWA U.S.A.I.D.
PIB KWALUSENI P.O. Box 4

MALKERNS

Pauline Woodall Doris Vilakazi
P,.O. BoxA5 UNISWA -
MBABANE PIB KWALUSENI

Rejoice Zindele Bernadette Zulu
P.O. Box 369 St. Theresa's Girls School
MBABANE P.O. Box 26

Mt\N~INI

DuduZwane Ncane Zwane;
P.O. Box 1574 Mother's ,Union
MBABANE P.0..Box68. ii

MANZIN(

92 -



<e Zwane
William Pilcher College
P.O. Box 87
MANZINI

Violel C. ZWilnc
SI. Ann's Schoo;

P.O. Bo.'\ :to
l<WAI.US1:Nl
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