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EDITOR'S INTRODUCTION
 

The analysis iin this report is the ouptut of a 4-week investigation 

undertaken by Robert L. Garland. It is one of six technical reports prepared 

by a team assembled by the Ronco Consulting Corporation in May and June L983. 

Other reports prepared in the course of this private sector assessment i:nclude:
 

- Agriculture and Agribusiness, by Christopher Alden Mock 
- Business Management and Vocational Training, by Maurice N. Samaan
 
- Marketing, by Axel Magnuson
 
- Banking and Business Finance, by Andrew V. Cao
 
- Le cadre juridique des affaires au Burkina, by Karim Adjibade.
 

A new government came to power in Burkina Faso in August 1983, just after
 

the Ronco team's invrestijations. Because the new authorities have effected 

a number of policy and institutional changes since then, USAID/Burkina preferred 

to have the technical reports updated before diss-minating them. I was hired 

as an outside consultant to do the updating. In the process of editing this 

report, I have operated according to the following principles: 

1) Factual errors - normally arising frcm policy changes
 
occurring after the period of the original
 
investigations - have been corrected.
 

2) The scope of analysis, organization and writting style
 
remain unaltered from the author's original work.
 

3) The recommendations and qualitative assessments - based 
on extensive interviewing of businesspersons, government
 
and donors - remain those of the original author.
 

So this report remains the creative work of its original author, Robert L. 

Garland. I have adopted a minimalist role, largely confining my mcddling to a 

historical updating of the document. 

Steve Haggblade,
 

Ouagadougou, September 1984
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LIST OF ACRONYMS 

BIC - ImpSt sur les Bdndfices Industriels et Commerciaux 
CEAO - Communaut6 Economique de l'Afrique de l'Ouest 
CEDEAO - Communaut6 Economique des Etats de l'Afrique de 

l'Ouest, also called ECOWAS 
ECOWAS - Economic Community of West African States 
GOB - Government of Burkina Faso 
IlMFPIC - impat Minimum Forfaitaire sur les Professions 

Industrielles et Commerciales 
TCA - Taxe sur le Chiffre d'Affaires 
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I. 	 EXECUTIVE SUMMARY
 

The system of laws and regulations does not reflect a bias against
 

business investment.
 

The National Investment Code was revised very recently, in August ]184. 

The new code corrects many of the common criticisms tha' . had been leveled at 

the forme~r code. For example, tax advantages under the new code have been 

reduced both in scope and in duration, and clear sectoral priorities have 

been established to prevent uneven application of the code's provisions. 

The system of taxation is co-plicated and the rate of taxation is high 

for some local manufactures. The result is diminished competitive advantaae 

with respect to imports. It also encourages non-compliance by taxpayers. 

Export controls are imposed on only a very few commodities, while most
 

ir,ported products are subject to some form of government approval. For most 

categories of imports, government approval is normally readily fcrthcom-.ng; 

but occasionally importers may face substantial delays. To protect local 

manu-acturers, quantity controls are placed on the import of a few items. 

import controls, though, are many times under-nined by transborder traded 

goods. 

T',e schedule of customs duties is sometimes inconsistent with national
 

economic goals, being high on machinery and equipment and occasionally taxing
 

imported raw materials at a higher rate than a finished product made of the
 

same raw material. Where such conditions exist, the tariff schedule should
 

be revised.
 

Burkina Faso belongs to several regional economic organizations: the 

Communaute Economique de l'Afrique de l'Ouest (CEAO), the Conseil de l'Entente, 

and the Communaute Economique des Etats de l'Afrique de l'Ouest (CEDEAO). 
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These organizations all aim to promote intra-community trade. The most
 

ambitious, and least far advanced in its aims, is the CEDEAO which aims
 

to establish a full-fledged common market among its 16 West African signa

tory countries. Achieving this goal is still far off, although the smaller
 

CEAO has made strides towards reducing barriers to trade among the franio

phone West African states that make up its membership.
 

Past nationalizations probably have been consistent with the constitution
 

and laws of Burkina Faso. Whether they are lawful under international law
 

can be debated. There are obstacles of a legal nature to returning state
 

ownership to private interests, foreign or domestic.
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II. INTRODUCTION
 

The objective of this assessment is to determine whether the business 

law of burkina Faso contributes to the economic well-being of the country
 

and therefore its political stability, a prime concern of any foreign or
 

domestic investor. 
This objective includes an evaluation of the application
 

of various laws as they directly affect investors. The Constitution, relevant
 

treaties and laws were reviewed in order to determine the extent to which and
 

the manner in which the legal system promotes or deters business activity in
 

Burkina. Particular attention was devoted to 
the National Investment Code 

and the tax system. Meetings were attended with local businessmen and govern

ment officials. Local lcwyers, businessmen, and accountants were interviewed. 

There was close collaboration with Mr. Adjibade, a local lawyer, with special 

expertise in the Investment Code and taxation. 
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III. THE INVESTM'ENT CODE 

The Government of Burkina Faso (GOB) approved a new investment code in 

August 1984. The code it replaced, widely considered to be overly generous, 

had been effect since 1978. 

The new Code governs all investment in Upper Volta. An investment is
 

taken to mean a contribution of capital, goods or services to a business
 

organized under the laws of Burkina in exchange for an interest ir.that
 

business. Investment includes reinvestment. The Code gives certain guar

antees to all investors; e.g., non-discrimination between foreigners and
 

nationals, the right to freely manage the business, freedom of choice of
 

suppliers and services, foreign exchange necessary for the conduct of busi

ness and repatriation of dividends. More importantly, the Code provides
 

for privileged regimes which accord tax advantages to qualified businesses.
 

Under the new investment code, there are three privileged regimes avai

lable to investors:
 

1. Regime A, the most generous of the three, is open to a wide range
 

activities considered by the govenrment to be of particular priority. These
 

priority activities generally involve the transformation of local raw materials
 

and include, among other things, food processing, textile industries, leather
 

processing, commercial livestock enterprises, tourism and the production of
 

agricultural inputs.
 

Benefits available under this regime relate to procurement of equipment, 

procurement of raw materials and tax liabilities. Equipment required for the 

business start-up, including one set of spare parts,*c .n be imported duty 

free. Raw materials are similarly axempt form import duties, this exemption 

being ;alid for a two-year period. And firms receive three types of tax 

benefits under Regime A. First, firms producing for e~port are exempted from 
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the "taxe sur le chiffre d'affaires" (TCA). Second, all firms established
 

under this regime are exempted for a four-year period from the Impot Minimum
 

Forfaitaire sur les Professions Industrielles et Commerciales (IMFPIC). And 

finally, they receive a 50% reduction in the Taxe Patronale d'Apprentis. age 

1
 

(TPA) for a 5-year period.


2. Regime B is open to enterprises producing common consumption items
 

such as bicycles, batteries, plastic items, roofing and school materials.
 

GOB accords firms under this regime the same dispensations from import duties 

available under Regime A: exemption from import taxes on equipment, one set 

of spare parts and two-years worth of raw materials. The tax advantages are 

the same as well except that under Regime B the IPIC exemption is allowed 

for 3 years instead of 4, and the TPA is reduced for 4 years instead of 5. 

3. Reaime C is the least generous of the three investment regimes. It 

is open to producers of tobacco products, alcoholic drinks and export-oriented 

luxury items. Firms established under this regime will receive the same 

benefits as in Regim7e B but with the iE£FPIC ex.emption valid for only 2 years 

and the TAP reduction in force for 3 years.
 

For all categories of goods, the new Investment Code offers prolongation 

of the fiscal advantages listed above in cases where enterprises invest outside
 

of major urban areas. One cost to firms investing under the new investment 

code is that only 80% of their profits can be paid out as dividends during the 

period of agrement; a minimum of 20% must be reinvested in the business.
 

Unmodified by the recent Investment Code reform is a separate system of 

investment incentives called the "Petit Code des Investissements". The Petit
 

Code aims to promote small-scale enterprises owned by nationals. It accords
 

tax advantages to local investors setting up new enterprises as well as to
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those buying out foreign-owned firms in Burkina. Investments of between 5 

and 25 million FCFA (between about $12,500 and $63,000) are eligible for
 

benefits under the Petit Code. All cconomic activities except pure commerce
 

can be awarded advantages under the code. In contrast to the regular Iivest

ment Code, the Petit Code allows benefits for enterprises engaging pure'y in
 

crop production.
 

The benefits granted under the Petit Code are similar to those awarded
 

under the regular code. Grantees can have import duties waived on imported
 

equipment as well as on the first shipment of spare parts. Raw material
 

imports, however, are not exempted from such duties. The fiscal advantages
 

available under the Petit Code are different than under the Grand Code. Under 

the Petit Code, enterprises are e-.:empted from the t...: on business profits 

(BIC) for a period of five years. 

It appears that the Petit Code has never been applied since its inStitution 

in 1978. The Petit Code has apparently received little publicity, and none of 

the businessmen: or legal experts interviewed made any mention of it. 

The National Investment Commission is the agency which undertakes cDnsi-

Eeracion of the applications for the new Investment Code. The Commission is 

composed of 27 voting members and six non-voting :tembers. The structure of 

the Commission is on its face unworkable and its reformulation is currently 

under serious discussion. Applications for the Petit Code are made not to 

the National Investment Commission but to the ministry with portfolio responsi

bility for industry. 

The Commission is required to consider the following criteria in reviewing
 

an application for a special regime:
 



* the compatibility of the project with the development plan
 

* the amount of investment
 

* participation of the State or local persons in the ownership of
 

the business
 

amount to be paid in capital
 

establishment of the principal place of business
 

extent of integration into the domestic economy
 

local employment created
 

value added to economy
 

effect on the balance of paym~ents 

effect on the development of trade with neighboring countries 

use of local mterials and products 

It should be noted that the Government has not always abided by the 

agreements made with firms established under the previous investment coae. 

Some of the Conventions contain exclusivity clauses providing that the 

Government will not accord any tax advantages to another firm in the same 

line of business. Yet the Commission violated these clauses in the case of 

has there been any substantialBRAVOLTA, C!TEC and CVTM. In none of the cases 

injury to the firms involved. The fact or the appearance of the Government 

failing to keep its promises is, however, a severe deterrent to any investor. 

Some Conventions also include a supply clause in which the Government
 

undertakes to supply raw materials to the business on a priority basis. For
 

example, CITEC operates at reduced capacity because the Government failed to 

deliver local raw materials. The reason was that the Government exported the 

price than CITEC had agreed to pay, thus deprivingraw materials at a higher 

CITEC of necessary raw materials. Again, this type of conduct does not
 

inspire the confidence of investors. 
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IV. TAXATION
 

The tax system of Burkina was inherited from France, and it is compli

cated. There are about 32 different taxes affecting the businessman. The
 

rates in some cases are very high. Some of the more important taxes intlude:
 

"Impot sur les benefices industriels et cormerciaux"
 

(BIC). This is a progressive tax on the net income of a
 

business. The tax ranges from 5% to 35% of net business income.
 

"Impot Minimum Forfaitaiie sur les Professions industrielles et
 
Com.merciales" (IMFPIC) , This is a minimum tax paid by entities 

subject to the BIC. It represents a minimum business tax payable
 

even in years when the firm does not generate a profit and is levied
 
at the rate of 5% of gross -ales.
 

"Taxe sur le chiffre d'affaires" (TCA) . This is a cross receipt tax 

of 18Z. For manufacturers, the tax base is com.puted by subtracting 

raw material, fuel and utility costs from gross revenues. 

P atente." A fiL:ed tax according to class of business and the va'ue 

of its premises.
 

"Taxe patronal d'apprentissage" (T?A). This is a gross .ages t ,-. 

The rates are 4%' on local workers and 8% on foreigners. 

Customs duties - "le droit de d :ane." This is the source of greatest 

ta." revenues for the Government of Btr'ina. 

A. IMP.ACT AND GENERAL OBS"?'
R7'AT1NS
 

.T.e Sne.r.l system of taxation is familiar to most potential forei --n 

investors, including American and Japanese companies. :azes are also discussed 

in the Investment Code part of this report. 

The foreign investors contacted did not have nay major complaints about 

the system of taxation. Local businessmen, however, claimed.thc rates were
 

too high and that the tax collectors were overzealous in challenging tax
 

returns.
 

Some of the tax rates are high and may be out of line with the tax rates
 

in the member countries of the West African Economic Community (CEAO). This
 

can result in a competitive disadvantage in Upper Volta for products manufactured
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elsewhere in the community.
 

The "taxe stir le chiffre d'affaires" is levied at the rate of 18%, high
 

enough that many small businesses attempt to avoid the taxe. Enforcement of
 

the tax is, of course, very difficult because of the large number of busi

nesses spread over a large area and the limited resources of the tax collector.
 

The tariff schedule is, in a few instances, inconsistent with the
 

country's goal-of producing maximum local value added. For example, duties
 

on some imported raw materials are levied at a higher rate than finished or
 

semi-finished products made from the same raw materials.
 

This is the case, for example, with tires, some leather and some metal
 

products. When such examples are uncovered, businessmen routinely work through
 

the-Chamber of Commerce to have the 
tariffs modified in a manner consistent
 

with the promotion of local production. But in the vast majority of cases, it
 

should be emphasized, finished goods already do support import taxes higher
 

than those levied on raw materials and intermediate goods.
 

The treaty establishing the Economic Community of West African States
 

(CEDEAO) contemplates the harmonization of trade duties within the community.
 

Eventually all national import duties will be phased out. Although this will
 

only take place in the very distant future, when it does the internal syrtem
 

of taxation will assume even greater importance in the cost of production and
 

sales prices.
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V. REGULATION OF !.KORTS AND EXPORTS 

A. IMORTS 

The GOB, in October 1983, substantially revised its legislation governing
 

external trade. The major feature of the revision was to dispense with the
 

former provisions favoring trade flows within the Franc Zone.
 

Under the new law, trade in any given commodity is free unless the 

Ministry of Commerce (MCODIM) stipulates otherwise. But in fact, the enabling 

legislation enacted to operationalize the law subjects most goods to MCODIM 

review. The list of imported commodities requiring ministry approval encom

passes the majority of goods traded.
 

In regulating foreign trade, the MCODIM requires traders to obtain
 

permits for three major classes of imports: a) those subject to quota
 

("contingentement") require a license before they can be imported; b) goods 

of a particularly sensitive nature require a special authorisation
 

("autorisation speciale"); and c) goods subject to prior approval require an 

"autorisation prealable". Only four commodities - batteries, tires, mattress 

foam and floor tiles - are currently subject to import quota. The purpose of 

these quantitative restrictions is to protect local manufacturers. The second
 

categcry of goods, those requiring a special authorization, includes items
 

such as weapons and electronic communication and data processing equipment,
 

items controlled in the interest of national security.
 

The third category of controlled goods, those subject to prior authori

zation, is by far the largest. It includes a wide array of food, raw materials,
 

equipment as well as finished con.,umer goods. While authorization is normally
 

accorded as a matter of course, it appears that the approval machinery is set
 

in place to allow control of foreign exchange outflows if-"the balance of trade 

continues to deteriorate.
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B. EXPORTS 

The export of most gcods is free of MCODIM intervention. But the 

ministry does have the right to require that exporters obtain prior autho

rization for specific comm.odities. Currently the export of meat, cereals 

and cereal flour is subject to prior authorization. 

C. IMPACT OF IMPORT AND EXPORT REGULATIONS
 

A review of the texts of the laws and regulations governing import and
 

export procedures reveals that they are quite complicated. They are not so
 

complex, however, as to deter a foreign investor.
 

The law and regulations, however, do have a great impact on the economy
 

and local business. Reportedly there is a sizable amount of goods which is
 

movQd unofficial'ly across the borders into Burkina. 'his, of course, 

results in a direct loss of revenues to the government. More importantly,
 

these transborder traded goods can compete unfairly with locally produced
 

goods. Not only do they avoid the burden of import duties, they may also be
 

sold in violation of the price controls. The Customs Service is relatively
 

small and cannot conceivably patrol the borders in an effective manner.
 

There are sometimes delays in the granting of import authorizations
 

and licenses. There were repeated complaints from most of the businessmen
 

interviewed about this problem. They believe that underlying this situation
 

is more than bureaucratic dffficulties, that government is likely trying to
 

discourage imports paid for in foreign currency. The delays cause disruption
 

of production contributing to underuse of production facilities and higher
 

costs and prices. Customs duties are discussed in the part of this report
 

dealing with taxation.
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VI. 	EXPORTS AND REGIONAL ECONOMIC COOPERATION
 

Burkina belongs to three regional economic groups: a) the Conseil de
 

l'Entente; b) the West African Economic Community or "Communaute Economique
 

de l'Afrique de l'Ouest" (CRAO); and c) the Economic Cormunity of WN'est
 

African States (ECOWAS) called in French the "Communaute des Etats de l'Afrique
 

de l'Ouest" (CEDEAO). The Conseil de l'Entente includes the four countries
 

Togo and
 
of Burkina, Niger, /Ivory Coast. It is largely a political organization,
 

although it does have a Service des Transports Terrestres whLch works to
 

harmonize trading networks and procedures within the member countries. The
 

CEAO is a larger grouping of francophone West African states, including in
 

its membership Burkina, Ivory Coast, Mall, Mauritania, Niger, and Senegal.
 

The goal of the CEAO is to encourage intra-community trade and to that end
 

they have adopted preferential import duties within the community. The CEDEAO
 

is the largest and most ambitious of the three regional groupings. Including
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16 West African States,-it aims at the creation, by 1985, of a full-fledged
 

common market - that is free circulation of people and goods within the commu

nity, no import or export taxes on goods moving among the member countries,
 

and a common external tariff. These objectives are far from realized at the
 

present time, and the 1985 deadline for integration will undoubtedly pushed
 

backwards substantially.
 

Of the three groupings, the CEAO is the most active and operational. Its
 

member countries, along with Togo and Benin, share a central bank and a common
 

currency, the CFA franc. In addition, the CEAO treaty provides for a regional
 

cooperation tax regime. Aiticle 10 of the Treaty provides:
 

"Industrial products originating in the Member States may also, in con

nection with their export toward other Member States benefit from a special
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preferential regyLme based on the substitution of 
a tax called the Regional
 

Cooperation Tax (TCR) for all the duties and taxes levied on the imports
 

form each Member State, except for, where relevant, internal taxes, whether
 

in specie or ad valorem, which are also levied at the same rate on products
 

of the same kind, whether or not the latter are produced locally or are
 

imported. The Regional Cooperation Tax shall be paid and received in the
 

importing Member'State at the time of and in the place of the customs duties
 

and taxes replaced thereby."
 

Approval for applicability of the Regional Cooperation Tax is given by
 

the Council of Ministers. Products qualifying for this treatment are:
 

Industrial products wholly manufactured in the Member States
 
using raw materials originating within the community;
 

Industkial products manufactured using community raw materials
 
in che manufacture of which are incorporated community raw materials
 
amounting in terms of quantity to at least 60% of all the raw materials
 
used;
 

Industrial products obtained using raw materials entirely imported
 
from third countries or in the manufacture of which the community
 
raw materials utilized amount, in terms of quantity, to less than
 
60% of all the raw materials used, where the value added is at
 
least equal to certain percentage of the ex-works cost, taxes excluded,
 
for such products, which a percentage may be revised annually by the
 
Council of Ministers." See Protocol "H" to the Treaty.
 

The Treaty provides for exemption from all duties for agricultural
 
raw materiels, food, livestock, sugar cane, minerals and so on.
 
Sec Appendix I to Protocol "H".
 

The approval of the application for TCR may include an exclusivity clause
 

under certain conditions for a fixed period during which businesses producing
 

similar products in one or more of the other States cannot qualify for the TCR.
 

The TCR is a good tool for promoting not only the CEAO but.also for the
 

economy of Burkina in particular. For example, if a business is the sole
 

producer of a product in the CEAO, he can be entitled to a very low rate of
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TCR. 
 This will give the Burkinan producer great advantages in competition
 

with similar products from ouside the community. The producer will have a
 

market of 
more than thirty million. rather than only six million. With
 

economics of scale, hiscost of production should decline and bring down
 

prices.
 

It is recommended that where there are several firms in thE 
different
 

states producing the same goods the rate of 
the TCR should take into account
 

the industrial potential of the States involved. For example, 
the industrial
 

potential of 
the Ivory Coast is much greater than that of Burkina. If each 

has a producer of a given product, the TCR could be accorded at a differing 

rate, to take into account the differences in the economies. Where the 

businesses involved are found in states with similar economies, for example, 

Niger, 1.ali, ,auritania and Burkina, the rate of TCR should be set in order 

to assure equal terms of competition.
 

A business established in Burkina 
 wishing the advantages of this tax
 

applies through the Government of Upper Volta to the Secretary General of 

the CEAO.
 

Several Burkinan firms have qualified for the TCR. The firms, their 

products and source of raw materials are: 

SOVOIC Plastic Mats Import - Local 

SAP Tires Import - Local 

BRAVOLTA Beer and Soft Drinks Import - Local 

CARVOLT Aimmun i t ion Import 

SOSUIV Sugar Local 

FLEXIFOAM Plastic Import 
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SOVOLTA Shoes Local 

SOVOPLAS Plastic Import 

SOPIVOLTA Batteries Import 

COVOLTA Candies Import - Local 

STE. PROFIMETAUX Structural Steel Import 

TECHNIBOIS Furniture Import
 

CIV Furniture Import
 

SAVANA Canned Fruits Local
 

VOLTEX Textiles Local 

PLASTRAFRIC Plastic Import 

PROCHIMIE - erfum s Import 

VOLTAPAT Spaghetti Import
 

SOVIB Mattresses Import 

SARI Lanterns Import 

SOVIC Slives Local 

The CEAO has also established a Solidarity and Intervention Fund for
 

the Development of the Community (FOSIDEC). Aimed at promoting regional
 

economic development, the fund can be used for a wide range of purposes:
 

guaranteeing loans, financing studies, providin- direct subsidies, granting
 

loans, and participating in the equity of given enterprises. FOSIDZC can
 

intervene for the benefit of member governments or individual enterprises.
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VII. BURKINAIZATION AND NATICNALIZAZIONS
 

In deciding whether to invest in a country, the possibility of expro

priation is a fundamental consideration. American lawyers and the lawyers 

of many other countries, especially underveloped countries, differ on what
 

constitutes a lawful taking of property and what constitutes just compensation.
 

It should be noted that large American and other foreign forms have learned
 

that it is a very goods practice to have local private or governmental parti

cipation in their investment. It is a form of insurance for local govern

mental cooperation.
 

A. ILLUSTRATION OF CONCERN
 

A U.S. manufacturer seeks a source of vegetable oil to meet part of his
 

production needs for the year 1985. Before that time he enters into a joint
 

venture with the Government of Burkina. The Government has a 40% share. A 

refinery and a source of local raw material are established. The U.S. investor
 

is insured against expropriation by private insurance companies and the
 

Overseas Private Investment Corporation. A dispute arises and the Government
 

indirectly assumes complete control and owmership of this business in a manner
 

fully consistent with the Constitution and laws of Burkina. The Government 

diverts the finished goods to other buyers. The U.S. bu:;iness is indemnified
 

in an amount less than is just compensation tinder American law. Both sides
 

find support for their positions under international law. The U.S. firm is
 

further compensated by insurance.
 

The consequences of this are several. First, the U.S. investor is not
 

ful.ly compensated for his loss. His plans may have to introduce a new product
 

or expand his market. Future profits are not insurable. It has disrupted his
 

allocation of corporate resources. From a businessman's point of view being 
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expropriated is not doing business, it is not a part of the profit making
 

process. There are, of course, people engaged in the business of being
 

expropriated or condemned, i.e., real estate speculators.
 

The Government of Burkina has gotten itself into a business it cannot
 

run and must seek outside help to manage the enterprise or be faced with lost
 

tax revenues and jobs. The new foreign managers will have a very strong bar

gaining position and will extract a very high percentage of the firm's profits
 

in the form of management fees, royalties and so on. The reputation of the
 

country as a place to invest will be tarnished. There is the risk of losing
 

all U.S. foreign assistance.
 

B. EXPROPRIATIONS, NATIONALIZATION AND STATE OWNERSHIP 

The Government of Burkina does not have a history of extensive expro

priation of private businesses. There are three instances of expropriations.
 

The electric utility was taken by the Government in conformity with Burkinan
 

law. A manufacturer of ammunition was expropriated for national defense
 

reasons. The third case involved the taking of a film maker and distributor.
 

1. Constitution of Burkina - The Constitution of Burkina provides: 

"the right of ownership is guaranteed." 

"it cannot be infringed except in case of public necessity..." 

"No person may be deprived of his enjoyment of it except for 
public purpose and upon payment of just compensation fixed by 
law. Compensation must be paid in advance of the taking except 
in the event of emergency or force majeure." (author's trans
lation) (Article 10 of the Investment Code contains similar 
languague). 

This position is not unlike its counterpart in the United States Consti

tution or other national constitutions. Its interpretation and application,
 

as said at the outset, is an entirely different matter.
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2. Nat ional ia t ion 

The Ordinance of October 30, 1975 provides that: "...the State may at
 

any time take directly or indirectly an interest in the ownership of any
 

company or business established in Burkina Faso. It can order that these
 

companies or businesses open their ownership to Burkinan public instrumen

talities and to private legal or physical persons." Local participation
 

can be set at 51% in vital or priority sectors and 35% in other sectors.
 

A period of two years is given to the companies and businesses to find the 

eventual local owners. The State interest in the banks was acquired in this 

manner. CARVOLT, the ammunition manufacturer, was ostensibly taken pursuant 

to this Ordinance. (See discussion below). 

The Investment Code was enacted after this Ordinance, and the Lrights 

granted under the Code cannot legally be infringed upon by this Ordinance 

and have not beeix infringed. The Ordinance of 1975, however, is by no means 

reassuring to a potential foreign investor. It is on the other hand not an 

insurmountable obstacle. Ownership, whether 51% or more, is not the same as
 

control. Such ownership requirements are not unheard of and are dealt with
 

by management agreements, licenses, agreements and so on. A potential
 

investor, seeing this provision, could assume that the State will take such 

action and take necessary orecautions in structuring his business in a way 

that will greatly diminish the possibility of state action after he .has 

started business. On the other hand, he may conclude that this prol ision
 

reflects a fundamental government policy of intervention in businLess acti

vities for which no advance precautions are adequate.
 

The first Burkinaization began under the Investment Code with the
 

"agrement" of a privileged regime for SO.SU.HV. 
 The State and local investors
 

-19

http:SO.SU.HV


owned 71.65% of this company in 1973, before the Ordinance of 1975. 

The policy of "Voltaization" has, as of 1979, resulted in Government 

ownership of business activities as follows: 

I. 55.5% ownership of the food industry. 

II. 30.1% ownership of the textile, leather and hides industry. 

III. 14.5% of the mechanical and metallurgical industries. 

IV. 9.2% of the electronic and chemical industries.
 

In the case of the food industry, the figures may be misleading. For
 

example, in the case of SOVOBRA and BRAVOLTA, the actual control of these 

firms is in the hands of one foreign investor.
 

3. 	 Nationalization of CARVOLT 

Cartoucherie Voltaique is a manufacturer of ammunition for hunting and 

defense purposes and is presently 70% owned by the government. In December 

of 1981, the Burkinan Government, 1jursu. t to the Ordinance of October 30, 

1975, ordered the firm to open its owntership 70% to local participation. The 

reason given for this move was the importance of this business to the Oefense 

and security of the country. The share ownership was transferred to the 

Government of Burkina. An agreement was reached concerning the value of the 

shares assigned based on an expert appraisal. The agreement expressly stated 

that "the assignment was authorized by a majority of the Board of Directors 

and a ma'irity of the Shareholders, in conformity with the by-laws of the 

corporation" and that the partners agree to the said assignment and take the 

State 	as a new partner. 

This is clearly an -instance of government coercion. ldhether it is an 

unlawful taking under the Constitution of Burkina or International Law is
 

open to question. It can be argued that the private foreign on.mers freely
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agreed to this taking and were thus fully and justly indemnified. On the
 

other hand, it can be argued that it was a case of extreme economic duress
 

and that they had no choice in the matter. The purpose of this action,
 

national security, is plausible. Whatever the truth of the matter, foreign
 

investors will view it as an instance of unwarranted governmental action and
 

an unreasonable taking of property.
 

4. Conclusion
 

The Government of Burkina has not pursued a policy of expropriating the
 

property of foreign investors. The Burkinaization of businesses, though
 

private or government ownership, has a largely legitimate justification. The
 

application of the Ordinance of 1975 has been limited but is nonetheless
 

sobering to potential investors.
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VII:. 
 LEGAL ASPECTS OF PRIVATIZATION
 

In general,government divestiture of its holdings in commercial activities 

does not present any insurmountable obstacles. 
What has been accomplished by
 

law can be undone by law. This is not 
to say that there will not be practical
 

difficulties in divestiture.
 

For example, if the government tries to divest 
itself of ownership in a
 

business which 
it acquired under the Ordinance of 1975, a potential investor
 

is going to investigate the circumstances of the original government taking
 

of that interest. The investor's concern is the possibility of a law suit 

against him by the former private shareholders who may claim that the taking 

of their interests was contrary to domestic and 
international law. They may
 

seek-either damages or a 
return of their property. The government could, of
 

couse, agree to hold 
the new owners harmless from any such litigation. W,hether
 

the government would enter 
into such an agreement is open to question. 
 The
 

litigation could take place 
in a foreign jurisdiction and the government could
 

not assess 
in advance what its liability might be. 
 There is also the problem
 

of acceptability of 
this potential private investor to the government's present
 

partners, especially if the business 
is in the form of a close corporation
 

(Societe a Responsabilite limite). One of the primary purposes of a close 

corporation is to prevent one of the partners from selling his shares to an 

outsider unacceptable to 
the other partners.
 

In those cases where the government is participating in a business
 

pursuant to the investment Code, 
one must take into account the vested rights
 

of the private owners of the business. It may be that they insisted not only
 

on government participation but also on 
the exact amount of such participation. 

The Investment Code guarantees them that participation.
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Another problem involved in divestiture again involves the Investment
 

Code. If the government is a partner in a profitable firm, with a long term
 

revenue
exemption from taxes, divestiture will mean giving up a source of 


in the form of profits without a corresponding return in taxes.
 

Finally, there is the question of the management agreements, technical
 

assistance and license agreements, loan agreements and other contractual
 

to divestiture. The parties
obligations of the firm which could be obstacles 


an owner. To change
to these agreements concluded them with the government as 


of the firm could violate such agreements.materially the ownership 
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IX. GOVERNMENT ATTITUDE TOWARD BUSINESS
 

Foreign investors are very interested in how cooperative a government is, 

and whether it behaves rationally in dealing with private enterprise on a 

day-to-day basis. For example: does the government appropriately intervene 

when an agency has taken an action which is unauthorized by law? 

It was learned that on the whole the government is very willing to settle 

disputes and to correct unauthorized rulings. There are adequate administrative 

procedures for dispute resolution. 

Establishing a corporation requires a number of registrations, permits,
 

notices and other formalities involving various government agencies. At this 

level it appears that there is little difficulty in accomplishing these requi

rementS, especially if one has professional assistance.
 

Government policy with regard to decisions under the Investment Code is 

a different matter as discussed elsewhere. The availability of credit and
 

foreign exchange are also problems.
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X. RECOMMENDATIONS
 

A. NATIONAL INVESTMENT COMMISSION
 

The National Investment Commission should be reorganized. The number of
 

members should be reduced drastically or a specialized agency should be created
 

and charged with appropriate consultation with appropriate agencies and the
 

private sector. This would promote a more coherent application of the Code.
 

B. 	TAXATION AND CUSTOMS DUTIES
 

A comprehensive study should be undertaken to determine the ways in
 

which the tax system can be revised to generace more revenues under its general
 

system of taxation.
 

Consideration should be given to reducing the rate of the "taxe sur le
 

chiffre d'affaires" and perhaps simplifying this tax law. The result could
 

prove a stimulant to greater taxpayer compliance. It could also serve as an
 

incentive to foreign investors and could lessen the demands for privileged
 

regime under the Investment Code.
 

The treaty establishing the CEDEAO contemplates the eventual harmoni

zation of trade duties within the Community. This should be taken into account
 

in reviewing the tax system. If the tax burden of investing and doing business
 

in Burkina is greater than those in the other member countries, businesses in
 

Burkina will be at a competitive disadvantage with similar firms within the
 

Community.
 

The tariff schedule should be revised tc lower or raise rates to make it
 

consistent witi' national economic development goals.
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XI. CONCLUSION
 

The first precondition for attracting businessmen to invest in Burkina
 

is a stable economy free of distortions, particularly those created by
 

unsound laws, such as an overly liberal investment code. Burkina is by
 

no means free of such distortions. The businessmen, lawyers, accountants
 

and government officials consulted were all well aware of 
the problems
 

facing the businessman and understood the overall national economic 
conse

quences of the way in which the laws are executed and applied. 

The entrepreneurial spirit is very, very much in evidence. The local
 

businessmen are energetic and outspoken in their complaints against the
 

government agencies. 
 There are several very sucessful local businessmen
 

who would be considered big business in any country. There are, moreover,
 

numerous small merchants, many of whom are not as successful. Also, there
 

are sr:vall-scale manufacturers, processors and providers of services. This
 

reflects an absence, one may conclude, of idealogical bias in the government
 

leadership.
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FOOTNOTES
 

1. See Section IV. for a brief description of these taxes. 

2. The 16 members of the CEDEAO are Benin, Burkina Faso, Cape Verde,
 
Gambia, Ghana, Guinea Bissau, Ivory Coast, Liberia, Mali, Mauritania, Niger,
 
Nigeria, Senegal, Sierra Leone, and Togo.
 

3. The author's original paper, written in August 1983, contained
 
numerous suggestions for improving the National Investment Code. Most of
 
the recommendations were, in fact, adopted and are reflected in the new
 
code just approved by the Council of Ministers.
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