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FOREWORD

Changing national perceptions of the ocean are resulting in the unilateral
extension of national claims to owner:hip of resources in the seabed and the
watercolumn up to 200 nmi from national baselines. Nevertheless, many ma-
rine resources such as fish, oil, and environiental quality are transnational in
distribution; the ocean, a continuous fluid system, transmits environmental
pollutants and their impacts; and maritime activities such as scientific re-
search, fishing, oil and gas exploration, and transportation often transcend the
new national marine jurisdictional boundaries. Management policies for these
national zones of extended jurisdiction may be developed and implemented
with insufficient scientific and technical understanding of the transnational
character of the ocean environment. Such pnlicies may thus produce an in-
crease in international tensions, misunderstandings, and conflicts concerning
marine activities, resources, and environmental quality.

These issues form the conceptual tramework for the EWEAPI Program Ma-
rine Environment and Extended Maritime Jurisdictions: Transnational En-
vironment and Resource Management in Southeast Asian Seas. The goals of
the project are to provide an independent, informal forum for the specific
identification and exchange of views on evolving East-West ocean manage-
ment issues and to undertake subsequent research designed to provide a
knowledge base to aid in the international understanding of these issues.

In a semienclosed sca like the Sout'y China Sea, entirely encompassed by ex-
tended jurisdictional claims, some aspects of marine environmental manage-
ment must be approached on an integrated, or at least a coordinated regional
basis. Scientific, legal, and policy approaches to regional environmental pro-
tection have been formulated by States bordering other semienclosed seas such
as the Baltic, the North Sea, and the Mediterranean.

The South China Sea region, however, differs from these other regions in
its political, economic, and natural environmental characteristics. The sea is
surrounded by soine ten mostly small, physically adjacent national entitics—
two are archipelagos, two inore are water-separated States and others in part
comprise peninsulas. Disputed claims to islands and their attendant jurisdic-
tional zones encompass most of the South China Sea. All the nations are devel-
oping economies with little avilable financial resources or in-lination towards
environmental protection if it means retardation of development. The entire
region is tropical monsoonal with tropical organisms and ecosystems; much of
the sea is underlain by a shallow continental shelf over which surface currents
reverse direction twice cach year, limiting their cleansing action.

Given these unique circumstances, it was considered useful to critically ex-
amine the approaches to regional environmental management used in other
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regions and to suggest how these approaches might be adapted to the natural
economic and political circumstances pertainirg in the South China Sea. The
Project was fortunate to attract Douglas Johnston, Professor of Law, School of
Law, Dalhousie University, to undertake this examination.
Dr. Mark J. Valencia
Program Coordinator
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PREFACE

This monograph begins by presenting a global context for the description
and evaluation of Southeast Asian efforts to establish cooperative arrange-
ments for the environmental management of the South China Sea. Special
emphasis is given to the evolution of the Action Plan for the Protection and
Development of the Marine Environment and Coastal Areas of the East Asian
Region, and to the role of the five ASEAN countries in that undertaking. The
legislative developments directed to these ends are identified; that is, in the
areas of conservation of marine resources, prevention and control of marine
pollution, and coastal zone management. Finally, a commentary is offered on
the role of regional environmental arrangements in the South China Sea re-
gion.

Since 1 had no opportunity to conduct field research in the region for this
study, I had to rely heavily on the documentation available. I am, therefore,
especially indebted to those who assisted me in securing access to the informa-
tion base. My first debt is to Dr. Mark J. Valendia, coordinator of the Marine
Environment and Extended Maritime Jurisdictions Project, for his continuing
support and encouragement. I am also grateful for the cooperation of utficials
in the UNEP Regional Seas Programme Activity Centre in Geneva and in the
Bangkok office of the Economic and Social Commission for Asia and the Pa-
cific. Not last, I wish to express my appreciation of the valuable contributions
made by a bat'cry of typists engaged iu the preparation of this monograph,
both at EAPT and at Dalhousie University’s Faculty of Law. The last acknowl-
edgment is of my indebtedness to Norma Gorst for her careful editing of this
lengthy and fairly complicated manuscript.

Douglas M. Johnston
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Environmental Management
in the South China Sea:
Legal and Institutional Developments

by
Douglas M. Johnston

ABSTRACT

The problems of environmental management within the South China Sea reglon are comn-
blex. A semienclosed sea, the area consists of twelve island and coastal territories of varying
legal and political status. Physical variations in the ocean envivonment complicates the task
of setting priorities. An Action Plap for the region has evolved recently under the auspices of
the Regional Seas Programme of the U.N. Environment FProgramme (UNEP) providing a
Sramework for cooperative management of the marine region. These developments reflect a
world-wide trend toward regionalism through regtonal agreements and regional organi-
zations, an outgrowth of the UN. Conference on the Human Environment held at Stock-
holm in 1972. The problems related to the protection of the marine environment in the South
China Sea region fall into three overlapping categories: (1) the conservation of marine spe-
ctes; (2) the prevention and control of marine pollution, and (3) coastal zone management.
National response to the first two categories in the South China Sea is outlined. The author
documents in detail the origins, problems, and successes of regronal marine envirgnmental
management and suggests future directions for the regtonal approach.

THE SOUTH CHINA SEA: PROBLEMS AND PRIORITIES
OF ENVIRONMENTAL MANAGEMENT

The Physical Setting
The South China Sea generally is defined as extending from a line along the

3° S parallel between Kalimantan (Indonesian Borneo) and Sumatra north-
cast to a line drawn from the norihern tip of Taiwan to the adjacent coast of
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the province of Fujian (Fukien) in China.! On the west side it is bordered by
the Indo-Chinese and Malay peninsulas, the Gulf of Thailand, and the Ma-
lacca Strait, and on the cast side by the Philippine Archipelago. The Java,
Flores, Banda, Ceram, Molluca, Celebes, and Sulu seas, which lie to the
south and southeast, normally are excluded from the definition of the South
China Sea, especially in a context where the region is of potential interest as a
scparate spatial unit for environmental managenent.

As defined above, the South China Sea is a semienclosed area 3.5 million
km? in extent, the civewmference of which is 90 pereent land. ® Approximately
half of the land perimeter in the castern and sonthern sectors consists of islands
that make up, or are part of, the island states of Indonesia, Malavsia (East-
ern), the Philippines, Singapore, Taiwan, and the colony of Brunei {United
Kingdom). The Asian continental tandmass contributes to the other half of the
perimeter of the South China Sea: the coast of China, ¢ »bracing the southern
coastal provinees of the People's Republic,* the colon’es or Hon Kong (UK)
and Macao (Portugal), and the coastal states of the Indo-Chinese and Ma-
lay Leninsulas, consisting of Vietnam, Kampuchea, Thailand, and Malaysia
(Western) The region consists, then, of ewelve island and coastal territories of
varying legal and political status. Moreover, Laos also should be regarded as
belonging to the South China Sea region, esped rallv 1o hght of the provisions
of the Third United Nations Conference on the Law of the Sea (UNCLOS I1T)
applying to landlocked states. !

Bathymetrically, just over half of the South China Sea consists of a deep ba-
sin (the China Sea Basin) in the northeastern sector of the region. Averaging
4300 m in depth over a central abyssal plain, this basin has a maximum depth
of 5016 m off Palawan (north of Indonesian Borneo). Within these deep waters
lie submerged banks (eg, Macclesfield or Chungsha) and island groups (eg,
the Paracels, or Hsisha, and the Dangerous Ground, including the Spratly or
Nansha islands). Many of these islands are the subject of conflicting territorial
claims, which complicate the task of developing a coaperative, fully regional
approach to envirormental management of the South China Sea.® Morcover,
approaches to the control of mineral resources in the shallower waters over the
continental shelves of the region (the Sunda Shelf) conflict.” These imperil the
prospects of cooperative action among states with opposite or adjacent coasts.”

Other physical features of the region are even more relevant to the problems
of protection and conservation of the ocean environment, that is, to the con-
servation of marine species and the prevention and contr 1 of marine pollu-
tion. The pattern of surface currents, for example, directly influences the cir-
culation and disposal of pollutants. These currents vary with the two jrhases of
the monsoonal dimate, which vearly characterize the region. Between Octo-
ber and April a dry monsoon with northeasterly winds dominates, whereas a
wet monsoon with winds from the southwest oceurs from May to September.
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During the southwest monsoon, northeasterly currents . . . dominate the surface
flow. However, a weaker southwesterly return flow develops in the central eastern
portion off Borneo, producing an anti-cyclonic circulation pattern. . . . During
both monsoons, smaller amounts of water flow into the South China Sea through
the Philippines from the Pacific and out to the Indian Ocean through the Malacca
Straits. . . . Since the surface flow reverses direction twice each year and there is a
counter current producing a circulatory gyre even au the peak of each monsoon, it
is possible that flushing rates of surface layer pellutants deposited in the South
China Sea are quite low.#

The circulatory sysiem poses special poellution control difficulties in certain lo-
calities, such as the Malacca Strait,? the Gulf of Thailand,'® and the archipela-
gic waters of Indonesia and the Philippines.

The conservation of marine species, on the other hand, depends on an un-
derstanding of the region’s ccology. For most tropical marine ccosystems the
rate of environmental degeneration caused by human impacts tends to be
greater than the rate of natural recovery or readjustment.'? Compared with
the temperate ecosystems of higher latitudes, the biological system of the
South China Seca, like most tropical marine ceosystems, consists of a large
number of specics, cach characterized by relatively few individuals with rela-
tively short life cycles. The productivity of fish, crustaccans, and mollusks is
low in the deep waters of the China Sea Basin but relatively high in shelf areas,
such as the Gulf of ‘Thailand, along the cast coast of the Malay Peninsula, and
between Sumatra and Borneo. Vertical mixing over the shelf, as well as river
discharges and upwellings, contributes to the nutrient enrichment of the sur-
face layers in the South China Sea region. Note that upwellings vary with the
climatic phase: during the southwest monsoon upwellings occur along the
edge of the shelf southeast of Vietnam, and during the northeast monsoon they
occur, locally and temporarily, along the coast of China near Hong Kong and
off the coast of Sarawak.

Until recently, tropical marine arcas were considered low in productivity,
but modern research has proved this generally false, Studies of the South
China Sea in the carly 1970s have produced estimates of potential yield that
considerably exceed most expectations of a decade ago. One study estimates
that pelagic catches in the region might be doubled over the 1970 figure of
1,989,000 metric tons (MT).1*%5 The projected increases in pelagic catches
apply mainly to the Sunda Shelf region and to the central basin of the South
China Sea, with only modest increases projected for the northwestern sector, 16
Another study'? projects a possible increase of almost 1 million MT in the case
of demersal species, '8 based on the 1970 catch of 2,509,900 MT .1 Although
caution is needed in estimating fishery productivity,?° it is certainly realistic to
anticipate increases in production from the South China Sea as high as 3 mil-
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lion MT or more.?' Much of the increase would be from the Sunda Shelf area,
caught under the extended fishery jurisdiction of three states: Malaysia, In-
donesia, and Vietnam. The South China Sea region is aiso the habitat of an
extraordinary range of marine species. Few marine vegions are of equi nter-
est and importance from an ccological perspective. Hundreds of spccies are in-
digenous only to the South China Sea, and in recent vears the sorvival of
many of thesce has been imperilled as a direet vesult of human activities. The
case for special protective measures is exceptional'y strong in thes - and adja-
cent waters of Southeast Asia. Particular concern has been expressed for en-
dangered marine species such as sea turtles, crocodiles, dugong, whalls, and
dolphins, as well as a number of marine birds and invertebrates, *2

The entire area of the South China Sea now falls under constal state Juris-
diction. Almost all nations in the region have exercised their right to an exclu-
sive economie zone of up to 200 nautical miles (nmi). ! Accordingly, the en-
vironmental management of the marine region might be regarded, in part, as
an opportunity to develop national coastal zone management through regional
cooperation. To that extent, the coastal characteristics of the South China Sea
are as important as the maritime ones.

The coastal morphology of th South China Sea region featnres & number of
major rivers, such as the Si (Ch ), Red and Mekong (Vietnam), Mae Klong
and Chao Phrava (Thailand), and Kapuas (Indonesia), which discharge into
the South China Sea (including the Gult of ‘Thailand), often in muddy delta
areas with nutrient-rich, turbid waters., These ccologically rich areas are in
special need or protection, especially in Monsoon Asian countries, where most
of the protein derives from fish of the oceans, vivers, and paddy fields. Other
featres of the region requiring special attention under national coastal zone
management are: the mangrove swamps, which are common to most coastal
arcas of Southeast Asia® the manv coral reets, which are of enormous ceolog-
ical importance:* and the relatively few sandy beaches, which are important
for recreation and wurist development.

Human Impacts on the Marine Environment

Even excluding the southern provinees of China and the colonies of Hong
Kong and Macao, the litoral territories of the South China Sea have a com-
bined population of almost 250 million. < Javiy, with more than 80 million pro-
ple, is the most densely populated area in the region. Although tro gross 1o
be used as i measure of environmental impact, these figures serve e lect the
scale of population pressures and the magnitude of the problem of controlling
the land-based sources of pollution, which threaten this semienclosed sea. 1f
one thinks specifically of the pollutants discharged by major rivers, much of
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the 30 million population of Burma might be added, since a ceriain proportion
of the pollutants borne seaveard by the great Irrawaddy River are presumed to
circulate through the Straits of Malacea and Singapore into the South China
Sea. Similarly, the Yangtse and Yellow rivers of Nort' < n China and other
major rivers outside the region contribute indirectly to the total human unpact
on the South China Sca. Given the enormous populations to the north, the in-
direct impact of these extraregional rivers is likely to be considerable, 29

Human impact on an ocean environment also is reflected in the volume of
shipping in or passing through the region. Whether measured by tonnage of
vessels or tonnage of cargoes, the Malacea Strait area is the second busiest
shipping route in the world—second only to the English Channel.* Most of
the carge carried is petroleun.® The largest of the supertankers are now
diverted from this congested narrow strait to the much wider Lombok Strait
off the coast of Bali,** and various efforts are beinz made to develop a regional
regulatory system for the Malacca area;* but meanwhile the total volume of
energy materials transporied through the region i likely to continue increas-
ing'lu

The threat of environmental harm to the South China Sea is inherent also in
the development of offshore petroleum, * in other seabed mining activitdies for
commercial metals such as tin, arsenic, and lead, and in existing dredging ac-
tivities in coastal arcas.

Despite the legitimacy of all these concerns, one need not exaggerate the
risks of environmental degradation in the South China Sea. Land-based pollu-
tion, for example, is more closely associated with congested human setttement
than with total population; only Java can be characterized as a severely over-
populated arew in the region. 7 Indeed, many islands and coastal arcas of the
South China Sea are uninhabited, or at least devoid of congested cominuni-
ties. Duspite the high volume of vessel traffic in the Malacea Strait, shipping
casualties there have not vet reached crisis proportions. ® Offshore oil produc-
tion around the world has caused only a few catastrophic spillages in the last
two decades.™ The main challenge, in short, is to organize research and anal-
ysis designed to provide accurate assessients of the environmental dangers in
the South China Sea, and thus to facilitare evaluation of the need for sensible
precautions and effective remedies.

Policy Confilicts and Priorities

Yet, it is evident that the problems of environmental management are as
much a matter of cconomics and politics as of science. Fach of the littoral terri-
tories of the South China Sea is bound to respond to the environmental prob-
lems of the sea they share within larger contexts, such as that of national de-
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velopment, ocean use and management, or, more specifically, coastal zone
management. Some of the priorities already established are apparent in the
national responses deseribed later in this report, but first, at the general level,
itis worth noting the apparent or potential environmental conilicts that coastal
and marine resource planning normally should attempt to avoid.

Table 1 identifies some of the more common uses of the coastal zones of
Southeast Asi . and suggests the degree of compatibility or incompat:bility that
might be expected o exist between them in normal circumstances. * 1n the ab-
sence of special countervailing considerations, those responsible for national
development, ocean use and management, or coastal zone manageraent, in
principle, should attempt to plan coastal and marine resource development in
such a way as to maximize combinations of uses with ratings 4 and 3 and mini-
mize combinations with ratings 1 and 2. Since many countries may wish
sooner or later to resort to most of these uses in their coastal zone and exclusive
cconomic zone, they may be obliged to develop a poliey of national **sea use
planning"” based on a zoning system for coastal and offshore areas.*' Within
such a zoning system cach designated area could be set aside for specifie prior-
ity purposes which are relatively compatible with one another. Conversely, a3
rating on this matrix presents an apparent case for monitoring; a 2 rating sug-
gests that the uses compared should be subject to regulation; and a 1 rating
seens to justify strict regulation or outright prohibition. ¥

With a view to promoting the protection and conservation of the natural en-
vironment, a World Conscrvation Strategy recently has been recommended
by a numbe - of international agencies.** 1dentified in this dociunent are sev-
eral priority requirements, which are speciically applicable to the coastal and
marine environment. These requirements might be addressed to those respon-
sible for planning coastal and occan resource development in the South China
Sea region.** For example, for the maintenance of essential ccological pro-
cesses and life-support systems, pric ity is given to the need to ensure that
““the principal goal for estuaries, mangrove swamps and other coastal wet-
lands and shallows critical for fisheries is the maintenance of the processes on
which the fisheries depend’” and to the need to “control the discharge of pollu-
tants.”’** To facilitate preservation of genetic diversity, a number of objectives
are emphasized: o “prevent the extinction of species’; to *ensure that on-site
preservation programmes protect . . . the wild relatives of cconomically valu-
able and other useful plants and animals and their habitats, the habitats of
threatened and unique species, unique ccosystems, and representative sam-
o “‘determine the size, distribution and manage-
ment of protected arcas on the basis of the needs of the ecosystems and the

)

ples of ecosystem types’”,

plant and animal communities they are intended to protect’’; and to ‘‘coordi-
nate national protected area programmes with international ones. ''46

To contribute to the sustainable utilization of species and ecosystems, prior-
ity is assigned to a range of related objectives: to “*determine the productive
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capacities of exploited species and ecosystems and ensure that utilization does
not exceed those capacities’”; to *‘adopt conservative management objectives
for the utilization of species and ecosystems’; to “ensnre that access to a re-

", “

source dnes not exceed the resource’s capacity to sustain exploitation’”; to *‘re-
duce excessive yields to sustainable levels’; to “‘reduce incidental take as
much as possible’’: to **equip subsistence communities to utilize resources
sustainably’’; and to **maintain the habitats of resource species.”’¥?

Conservation goals such as these, focusing as they do on all living resources,
cut across all sectors of natural resource management and are piesumed to be
of equal validity in all regions of the world. Underlying the World Conserva-
tion Strategy is the fundamental conviction that conservation and *‘sustain-
able development’” are mutually dependent.*® From this premise it follows
that coastal development in Southeast Asia is bound to fail in the longer run
unless it is environmentally sound. In view of the close relationship between
land and water in the 3outh China Sea region, it must be assumed that effec-
tive enviroumental managenient of the ocean and coastal areas is central to
successful development planning.

THE REGIONALIZATION OF OCEAN MANAGEMENT
Regions and Regionalism

In its popular meaning, the term “*region’” is generally accepted as a con-
venient way of focusing on a part of the planet.* Because of the frequency of
its use in diverse contexts, it is a term that simply cannot be dispensed with,
Yet, to political geographers no concept is more elusive. All efforts to define it
precisely are faced with the overwhelming arbitrariness of the task. Regions,
like boundaries, inay be characterized in many ways according to thiind of
significance attributed to them. Although possessing some kind of geographi-
cal character, a region may be perceived as political, cultural, economic, or in-
stitutional. Indeed, natural features are not normally the predominant consid-
eration in referring to a region; and it rarely, if ever, manes sense to describe a
region as “‘natural.”"* Equally idle, therefore, is to try to precisely delimit re-
giens in general.®' Even when purely physical features are used for demarca-
tion, incongruities are the rule rather than the exception. More often than not,
only the core of a designated region can be defined with absolute precision,
and the delineation of the periphery must often be left vague or approximate. 2

For the political scientist the agony of definition and delimitation is com-
pounded by his need to formulate hypotheses about political behavior at the
regional level. Whether the focus is on regional cooperation, regional organi-
zations, regional systems and subsystems, regionalism, or regional integra-
tion,** the diverse usage of the underlying concept of ““region’’ limits the po-



Table 1. Relative Compatibility of Uses of Marine and Coastal Arcas

ABBBCCCCCDDDDEEEEEFFGGGGHHHHHIIIII
Uses 12312345123412345121234 1 2 3 4 5 (3)@iYiii)2 3
Sci=ntific Research — 44414 4444111112233123372 21111112313
Aesthetic Preservation
wilderness preservation 4— 444444411111 1111112 3431121112211
protection of sandy beaches 44— 4+ 44444122111223212334 3122111121
protection of sites of natural, 444 --343441212211132243,] 212311123713

historic, cultural value

Conservation of Species

protection of special (ecologi- 4443 —-4444121211112112371]1 1121112211
cally critical) areas
(eg, mangroves, deltas)
marine parks 44444 —443111111113112 2111111111112
wildlife protection (marine 44344 —4411111112211373 2222321133135
and coastal fauna and flora)
preservation of endangered species 4444444 —411 It 11111 111 112 12211
fishery conservation 4444344 —2332312337]2 3 332322133
Ut banization
land reclamation 11111112 —4434333243717171:3 4343444444
habitation 1122211134 —-4441443112293=1a29 43413322
construction 11211111344 —4313321122923 43232324423
sewage disposal 111221112344 —3333213211234 344444444
Industrial and Comnmercial Development
construction 1112111134433 —44421271.71 244244444444
industrial waste disposal 21 111111131134 —33411329] 124244 44444 4
power facilities 2121111123433 43—-32232929 34343344444
fishery plants 3121112133433 443 323444 42333324444
tourist facilities 31332321323222123—-113334,] 343224423

W NN N —

NN W L



Agricultural Development
rehabilitation of wetlands
agricultural waste disposal

Fishery Development
artisanal (coastal)
aquarultural (coastal)
industrial (inshore)
industrial (offshore)

Extractive Activities
coastal land mining (eg, coal

tin)
logging, milling
offshore petroleum production
sand and gravel extraction
bottom mining

Shipping and Ship Building
vessel traffic

oiltankzrs, LNG carriers,
(and other carriers of
harmful pollutants)
general cargo vessels
fishing vessels
ship building

harbor development/maintenance

Desalinization
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tential utility of such theorizing. The imprecision of the regional focus presents
particularly acute problems in the theory of international relations, where seri-
ous efforts are made to acquire **insights into the process of community forma-
tion’’ at the international level .3

Yet, one should not exaggerate the importance of the problems inherent in
the definition and delimitation of geograpaical regions. In looking at regional-
ism and its variants, political scientists normally are studying *‘regional ap-
proaches’” to problems and issues: that is, they focus on a level of treatment in-
termediate between the national and the global. To that extent their immediate
interest lies less in the geography of the region than in the structure and dy-
namics of a geogruphically defined **regional arrangement.”” Less immediate
is the concern with the phenomenon of **regionalization™: the trend toward a
more or less localized pattern of cooperative action within the international po-
litical system, explainable in terms of an apparent perception by two or more
states of links resulting from geographical proximity.** Since the perceived
links may be of a limited kind, the region that is subject te cooperative action
may be characteri~ed in specific functional terms as a type of “institutional re-
gion,”" such as an “‘international resource region.” " In such a region the im-
portance of a precise definition of the outer limirs may vary considerably with
the administrative functions assigned to the institution.

Marine Regions and Marine Regionalism

The problems of definition and delimitation are scarcely less complicated
when applied to ihe ocean. Indeed, they are aggravated to some degree by a
number of considerations: for example, concepts and practices of regional af-
filiation and alignment are essentially land oriented; there is littde cultural tra-
dition to r:pnart broad-based regional cooperation at sca; the surface waters
of the ocean present 1ciuiin cly few natural features to assist efforts at regional
definition and delimitation; ecologically sensible and administratively conven-
ient divisions of occan space are frequently incompatible with political prefer-
ences; and recent nationalistic and acquasitive tendencies in the law of the sea
seem less than conducive 1o even the concept of regional sharing. But even if
the “‘world federalist™ goal of global ocean management were politically pop-
ular, few would zrgue for eliminating the regional level of regulation and ad-
ministration. In several sectors of ocean management the national approach
seems too narrow and the global approach too broad. For reasons of effi-
ciency—cven in the absence of supportive traditions of regional cooperation—
it seems necessary to invent regional mechanisms as an intermediate com-
ponent in what may be termed a “split-level system of authority on the
oceans.*’

In the context of ocean affairs one sees two distinet approaches to the con-
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cept of regionalism: that of the political geographer on the one hand, and that
of the political scientist on the other. The former, it secms, is interested pri-
marily in the conceptual significance of efforts to divide the marine environ-
ment into regions, as reflected in various kinds of regional arrangements;
whereas the latter is concerned chiefly with the strategic, political, eperational,
or conceptual significance of regional arrangements, based as they are on vari-
ous concepts of a marine region.

This difference of emphasis has led both disciplines into the art of rather
subtle distinctions. One prominent poistical geographer, 1., M. Alexander,
for «xample, has distinguished three principai forms of marine regions: physical
regions (**differentiated from other arcas on the basis of coastal configura-
tion’"), management regions (**representing situations where there is a well-
defined management problem, capable of being handled as a discrete issue™),
and operational regions (*‘sites of one or more regional arrangements’ ). % Physi-
cal marine regions, he suggests, can be divided in two ways: into nine ocean ba-
stns and, somewhat more arbitrarily, into twenty-tour semienclosed seas.*® In ad-
dition, there are various kinds of physical marie subregions. such as the Sea
of Azov, the Gulfs of Bothnia, Thailand. and Agaba, and he northwestern
approaches to the Strait of Malacea, One could also include archipelagic
regions, including those of Indonesia and the Philippines, which are large
enough o cncompass a number of partially enclosed seas (eg, Java, Flores,
Banda, and Molucca), and the waters adjacent to island arcas, such as the
Leeward and Windward islanas of the Caribbean 0 Each of these types of re-
gions or subregions could be regarded as a potential site or “unit’” for certain
ocean management purposes. Accordinglv, some but not all of these physical
regions might alsy qualify as a management or operational region, !

On the other hand, an equally prominent political scientist, L. L. Miles,
has drawn a d'stinction between two approaches to the definition of **region. "
“The first is (0 use location/contiguity as the determining criterion and infer
that there is i direct causal relationship between this characteristic and the pat-
tern of activities and policy problems dealt with. . . . The second alternative
is to treat location as being secondary and foeus instead on the pattern of ac -
tivities and perees “od policy problems that should be at least analytically sepa-
rable from the rest of the world. " This allows him to go further and distin-
guish between fully regional” arrangements ("*[1]f t} e countries involved are
all situated around the locus of the perceived problems™) and **quasi-region-
al’’ arrangements (“'[i]f countries from other parts of the world are also in-
volved’’).»?

However one treats these terms in the abstract, the normal mode of refer-
ence in contemporary writings on marine regionalism is to two kinds of re-
gional arrangements: regional agreements and regional organizations. Both kinds of
arrangements will play an important role in the development of the law of the
sca in the 1980s.
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Regional Arrangements angd UNCLOS I

At the commencement of UNCLOS T it was hoped, no doubt by most del-
egations, that as much as possible would be provided as a global foundation
for the new law of the sea. Indeed, it may have been widely assumed that one
of the major purposes of such a large-scale, virtually comprehensive, law-
making convention was to produce a nearly complete system of global princi-
ples and procedures tor ocean management, thus minimizing the need for re-
gional arrangements. If so, many delegates must have been dismayed to learn
Just how many political and institutional limitations are inherent in global ar-
rangements for managing the world's oceans, and how much would have to be
left to regional arrangements,

The significance of this is partcularly striking at a law-making conference
that has devoted so much effort 1o allocating to coastal states extensive areas of
national anthority. Despite the dramatic seaward extensions of limits of na-
tional jurisdiction around the world, the conference has ereated the universal
need for an unprecedented range of regional arrangements, not only to imple-
ment but also to supplement these global provisions. Two principal kinds of
regional arrangements will be required after the conclusion of UNCILOS 11
(1) regional organizations to assist in the implementation of the final provi-
sions and (2) regional agreements to supplement the new global principles and
procedures. Even if the conference fails to produce a generally aceepted final
text, so that the new law of the sea lacks a universal treaty foundation, many of
the UNCLOS T formulations that survived unchanged througnout the sec-
ond half of the 1970s are likely to remain uncontested by most nations in the
1980s, and thus are likely to acquire some degree of juridical significance in
customary international law. In such a situation inplementation of these for-
mulations by regional organizatior s would still be needed for interpretation,
in some cases, as well as application.

Even those commentators who doubt there will be any significant trend to-
ward regionalism in the immediate future concede that certain problems exist
which coastal states probably will have to deal with through regional arrange:
ments:® such as **the management of regional pollution problems, particu-
larly those of enclosed or semi-enclosed seas; the management of certain
regional pelagic fisheries; certain regional efforts at scientific inquiry and in-
formation gathering; possibly some attempts to establish denuclearized *zones
of peace’ in certain arcas; and perhaps certain regional attempts to deal with
areas where jurisdiction is uncertain, such as Antarctica,''®®

In the view of other commentators,* there will be increasing need in the
1980s to seck regional or subregional solutions to a large number of problems
left in the wake of decolonization. Some of these problems are likely to be per-
ceived as special to a particular locality and not amenable to effective treat-
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ment through global rule-making.®” In particular, it has been suggested, re-
gionalisin may have to play an important role in the management of two kinds
of special conflicts: those between developed and developing nations over the
development and wransfer of skills and technology, and those between coastal
and landlocked (or otherwise geographically disadvantaged) states over special
access or sharing arrangements, %

The latest text of UNCLOS IHI—the Draft Convention on the Law of the
Sea®?—contains numerous references, both explicit and implicit, to the need
for regional arrangements. Of the explicit references, there are six principal
kinds. First, there are numerous omnibus references to the need for states to
cooperate in a particular way. *‘cither directly or through appropriate organi-
zations global or regional.”"?® Such a phrase is intended to encorpass, among
other things, the prospect both of regional (and presumably subregional) agree-
ments and of regional (or subregional) erganizations. Second, there are equatly

‘i

many references to the need for cooperation with appropriate organizations,
where it Las to be inferred whether global or regional organizations would be
involved.” Third, there are a few cuies where the specific need for *‘bilateral,
subregional or regional agreement’’ is recognized expressty.” Fourth, there
are several references to subregional and/or regional organizations.” Fifth, a
number of draft articles envisage some kind of special arrangemnent without
specifying th» level or mode of cooperation.™ Sixth, a few references appar-
ently are limited to bilateral arrangements,?

In addition, the conference breaks new ground (in dealing with the prob-
lems of development and transfer of marine technology) by providing for the
establishment of regional as well as national **marine scientific and technologi-
cal centres.”” Such centers would be designed *“to stimulate and advance the
conduct of marine scientific rescarch by developing States and foster the trans-
fer of technology.'7¢

REGIONAL ARRANGEMENTS FOR THE PROTECTION
AND CONSERVATION OF THE MARINE ENVIRONMENT

Regional Agreements

To give a precise definition of a regional agreement has always been diffi-
cult. Part of the difficulty comes from the diversity of meanings assigned to the
concept of “‘region’’ or ‘‘subregion.’” Moreover, some agreements are re-
gional not only in the sense that they focus for a particular purpose on a physi-
cally defined geographical area, but also in the sense that the parties consist of
countries that belong to that area. If all the countries of a region have become
parties to an agreement, then that agreement is ““fully regional,”” (or *‘fully
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subregionai’’). If, on the other hand. some of the parties do not belong to the
region that is the focus of the agreement—that is, if some of the parties are
“extraregional " ——then the arrangement might be described as only “‘quasi-
regional .’

The compilation of Table 2 involves a somewhat arbitrary selection process.
The difficulty of deciding what to include in a list of regional agreements for
the conservation of marine species is compounded by the recent proliferation
of bilateral fishery agreements, many of which are subregional, if not regional,
in focus. Most of these agreements, however, are concerned chietly with access
to designated st ks in newly established fishing zones rather than with conser-
vation proper and are therefore omitted from Table 2. Only a few bilaterals
are regarded as sufficiently concerned with conservation (o be included,

Two features of Table 2 are worthy of comment. First, the fonr marine ve-
gions that have attracted conservation agreements—the Atdantic, the Arctic,
the Indo-Pacific, and the Southern Occan—vary considerably in the number
of levels of approach taken to regional arrangements, All four have been the
focus of at least one regionwide {general) agreement. Of these regionwide
agreements, three are concerned expressly with a single species (Adantic
tunas, Arctic polar bears, and Amarctic seals), one is devoted primarily
(though nonexplicitly) to a single species (krill), and the fifth is simply the
ineans of establishing a fisheries council for the region (Indo-Pacifie). But
whereas the Southern Ocean is limited to regionwide agreements, the Atlantic
Ocean has attracted conservation agreements at no less than efght other levels
within the region. Morcover, seven of these Atlantic conservation agreements
are multilateral, thatis, they have four or more parties. The Adantic, in short,
15 seen o be the most “developed™ in the range and diversity of regional ar-
rangements for the conservation of mars ¢ species. The Indo-Pacific shows
tive levels of approach below the regionwide level, and only three of the Indo-
Yacific conservation agreements are multilateral.

Second, eleven of the thirty-nine agreements Bisted in Table 2 are character-
ized as **fully regional’” or Cully subregional " and twelve as “‘quasi-region-
al’ or “quasi-subregional . There is no quasi-regional arrangement for the
Arctics end, for physical and legal reasons, there is no tully regional agreement
for the Southern Ocean.” Both the Adantic and Indo-Pacific regions are fairly
evenly balanced between fully regional and quasi-regional arrangements; sey-
en and six, respe-tively, for the former, and three and four, respectively, for
the latter.

Table 3 shows that only two regions—the Atlantic and the Indo-Pacific—
have attracted regional agreements for ihe prevention and control of marine
pollution. Of the seventeen mstruments histed, fourteen belong to the Adantic,
at seven levels below the regionwide level, The other three agreements belong
to the Indian Qcean, at two subregional levels. Fourteen agreements are mul-
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tilateral, one is trilateral, and two are bilateral. Eight are fully or almost fully
regional or subregional. But the striking feature of Table 3 is the absence of
any quasi-regional agreements for marine pollution prevention and control.
In the case of regional conservation agreements, no less than twelve of those
listed in: Tabie 2 were quasi-regional.

Note that Tables 2 and 3, taken together, do not reflect the whole picture of
emerging regional legal commitunents in these areas around the world. One
must take into account that regional treaty-making is virtually a continuous
process. The Regional Seas Programme of the U.N. Environment Program-
me (UNEP) alone is generating dozens of instruments creating regional
“‘commitments’’: some of these (eg, regional conventions and protocols) are
legal in character, others (eg, Action Plans) are political but point to the need
for legal instruments. Still others might be added that have been concluded in
a form that seems to take them outside the normal definitions of regional
agreements, or even regional commitments, and yet may be regarded as hav-
ing significant regional implications for the protection and conservation of the
marine environment.

Regional Organizations

Unlike *‘regional agreement,’” the term *‘regional organization”’ is defined
relatively narrowly for this study. In view of the proliferation of regional or-
ganizational initiatives in marine affairs—including a host of research pro-
grams or projects—it scemns more uscful to list only those organizational
frameworks or mechanisms that are designed chiefly for making decisions or
recommendations about the conservation of marine species or about the pre-
vention or control of marine pollution. Accordingly, organizations responsible
mainly for the conduct or coordination of research, or the dissemination of
data, are omitted—even though this means the exclusion of long-established
and respected institutions such as the International Council for the Explora-
tion of the Sea (ICES).?

Subject to these exclusions, a comparison of Tables 4 and 5 which list re-
gional organizations, shov s a much larger number in the field of marine spe-
cies conservation than in that of marine poliution prevention and control; 29
against 8. Note that this ratio reflects an eveu sharper disparity between re-
gionalization trends in the two ficlds than the $9:15 ratio between conserva-
tion and pollution control agreements listed in ‘Fables 2 and 3, respectively.
Globalism in marine pollution prevention and control, however, seems likely
to be reduced significantly as the UNEP Regional Scas Programme results in
a growing number of regional arrangements in the early 1980s. Whether that
expected increase will be matched by a significant increase in the number of



Table 2. Current Regional Agreements for the Conservation of Marine Species

Region Agreement Parties Type Citation
Atlantic
General International Convention for the Conservation mululateral quasi-regional 673 UNTS 63
of Atlantic Tunas, 1966
Agreement relating to Conservation of Atlantic Denmark, USA fullv regional TIAS 7402
Salmon, 1972
Northeast Agreement on Measures for Regulating the Norwav, USSR fully regional 309 UNTS 280
Catch and Conserving the Stocks of Seals in the
Northeastern Part of the Adantic Ocean, 1957
Northeast Atlantic Fisheries Convention. 1939 multilateral fully regional 486 UNTS 157
Agreement Concerning the Regulation of Fish- Iceland, Norway, (sub)regional ST/LEG/SER.
ing of the Atlantic Scandinavian Herring, 1973 USSR B/18, p. 563
Skagerrak, Convention Concerning the Preservation of Denmark, Norway,  fully (sub)regional 186 UNTS 419
Kattegat, Plaice and Dab, 1937 Sweden
and Sound
Baltic Agresruent Concerning Measures for Protection Denmark, Norway,  regional 175 UNTS 208
of the Stocks of Deep-sea Prawns, European Sweden
Lobsters, Lobsters, and Crabs, 1952
Agreement Concerning the Protection of the multilateral regional ST/LEG/SER.B/
Salmon Pipulation in the Baltic Sea. 1962 (with 15, p. 859
Protoco!, 1972) (ST/LEG/SER.
B/18, p. 561)
Agreement on Fishing and Sealing (in the Gulf Finland, USSR fully regional 739 UNTS 78
of Finland). 1969
Convention on Fishing and Gonservation of the multilateral fully regional 12 ILM
Living Resources in ithe Baltic Sea and Belts. 1292 (1972)
1973
Northwest Agreement on Sealing and Conservation of Seal Canada, Norway 870 UNTS 85

Stocks in the Northwest Atlantic, 1971

quasi-regional

.91



Mediterranean

Black Sea
Southeast

Caribbean

Southwest

Arctic
General

Northeast

Indo- Pacific
General

Convention on Future Multilateral Co-operation
in the Northwest Atlantic Fisheries, 1978

Agreement on East Coast Fishery Resources,
1979 (unperfected)

Agreement for the Establishinent of a General
Fisheries Council for the Mediterranean, 1949
(as amended 1963)

Convention Concerning Fish in the Black Sea,
1959

Convention on the Conservation of the Living
Resources of the Southeast Atlantic, 1969

Agreement concerning Shriinp, 1972

Agreement on Fishing and Conservation of Liv-
ing Resources, 1968

Agreement concerning Shrimp, 1972

Agreement on Conservation of Polar Bears,
1973

Agreement on the Regulation of the Fishing of
Northeast Arctic Cod, 1974

Agreement for the Establishment of Indo-Pacific
Fisheries Council, 1948

multilateral

Canada, USA

multilateral

Bulgaria, Roma-
nia, USSR
multilateral
Brazil, Trinidad,
and T'obago

Brazil, Uruguay

Brazil, Netherlands

multilateral

Norway, UK,
USSR

multilateral

quasi-regional

(sub)regional

regional

fully regional
quasi-regional

(sub)regional

regional

quasi-(sub)regional

fully regional

regional

quasi-regional

1979 CanTS, No. 11

9 Nordquist and Sim-
monds, eds., New
Directions in the Law of
the Sea (1980), p. 178

126 UNTS 237,
190 UNTS 444

377 UNTS 203
801 UNTS 101

1 Lay, Churchill, and
Nordquist, eds., New
Directions in the Law of
the Sea (1973), p. 463
ST/LEG/SER.B/16,
p. 510

ST/LEG/SER.B/
18/Add. 2, p. 548
(1975)

13 JLA£ 13 (1974)

13 TLM 1261 (1974)

120 UNTS 59

(continued)
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Table 2. (Continued)

Region

Agreement

Parties

Type

Citation

North Pacific

Northwest Pacific

Convention for the Preservation of the Halibut
Fishery of the Northern Pacific Ocean and
Bering Sea. 1953 (as arnended 1979)

Interim Conventisn on the Conservaticn of
North Pacific Fur Seals, 1957 (as amended and
extended, 1963, 1969, and 197t

Agreement Relating to Fishing for King and
Tanner Crab, 1974

Agreement Regarding the King and Tanner
Crab Fisheries in the Eastern Bering Sea

Agreement relating to the Crab Fisheries in the
Northwesi Pacific Ocean

Convention concerning High Seas Fisheries of
the Northwest Pacific Ocean, 1956

Agreement on Fisheries, 1965

Agreement on Fisheries, 1975

Canada, USA

muiilateral

Japan, USA
USA, USSR

Japan, USSR

Japan, USSR

Japan, South
Korea

China, Japan

regional

fully regional

regional
(ub)regional

regional

regional
(sub)regional

(sub)regional

222 UNTS 77,9
Nordquist and Sim-
monds, eds., New
Drrections in the Law of
the Sea (1980), p. 233
314 UNTS 105; 719
UNTS313

(renegotiated annu-
ally)

6 Churchill,
Nordquist, and Lay,

TIAS 7986 ~
A

eds., Neaw Directions in
the L aiw of the Sea
(1877), p. 762

53 AJIL 763

4 JLM 1128 (196t )

6 Churchill,
Nordquist, and Lay,
eds., New Directions in
the Law: of the Sea
(1977), p. 766



Northeast Pacific

Eastern Pacific

Southeast Pacific

Southern
General

Convention for the Protection, Preservation and

Extension of the Sockeve Salmon Fishery of the
Fraser River, 1939 (Protocol, 1956)
International Convention for the High Seas
Fisheries of the North Pacific, 1952 (as ainended
1978)

Agreement on Ceertain Fisheries Problems in
Northeastern Part of the Pacific Ocean Off the
U.S Coast

Aureement Concerning Fishing off the West
Coast of Canada, 1979

Convenuon for the Establishment of an Inter-
Armernican Tropical Tuna Commission. 1949
Agreernents on the Exploitation and Censerva-
tion of Marine Resources of the South Pacific,
1952 (as amended 1954y

Convention on the Conservation of Antarctic
Seals, 1972
Convention orn, the Conservation pf Antarctic

Manine Living Resources, 1980

Canada, USA

Canada, Japan,

USA

USA, USSR

Canada, USA

multifateral

Chile, Ecuador.

Peru

mulrilateral

multilateral

(subjregional

quasi-regional

quasi-regional

fully (sub)regional

quasi-regional

fully regional

quasi-regional

quasi-regional

184 LN'TS 305; 290
UNTS 104

205 UNTS67; TIAS
$493; 77454992,
TI455385
(renegotiated annu-
ally)

9 Nordquist and Sim-
monds, eds., Neaw
Drrections in the Law of
the Sea (1980), p. 213

80 UNTS3(196

UNTS

ST/LEG/SER. B/6,

p. 723

(ST/LEG/SER. B/6,

p. 729) -

11 1M 251 (1972)

i9 LA 841 (1980)

UNTS: United Nations Treaty Series
TIAS:  United States Treaties and Other International Agreements
ILM: International Legal Materials

CanTS: Cunadian Treaty Series

LNTS:  League of Nations Treaty Serjes

AJIL:  Armerican Journal of International Law



Table 3. Current Regional Agreements for Marine Pollution Prevention and Contrnl

Region Agreement Parties Type Citation
Atlantic
Northeast Convention for the Prevention of Marine Pollution by  mulilateral regional ST/LEG/SER.B/16,
Dumping from Ships and Aircraft (Oslo), 1972 p. 457
Convention for the Prevention of Marine Pollution multilateral regional 13 JLM 352 (1974)
from Land-Based Sources (Paris), 1974
North Sea Agreement for Cooperation in Dealing with Pollution of multilateral fully regional 704 UNTS 3
the North Sea by Oil (Bonn), 1969 (amended 1972)
Convention on Civil Liability for Oil Pollution Damage multilateral regional
Resulting from Exploring and Exploitation of Seabed
Mineral Rescurces (London), 1976
Sound Agreement Concerning the Protection of the Sound Denmark, Sweden  fully (sub)regional ST/LEG/SER.B/18/
(Oresund) from: Pollution, 1974 Add. 2, p. 297
Baltic Agreement Concerning Cooperation in Measures to multilateral regional 822 UNTS 324
Deal with Pollution of the Sea by Oil (Nordic), 1971
Convention on the Protection of the Marine Environ- multilateral fully regional 4 Churchill and
ment of the Baltic Sea Area (Helsinki), 1974 Nordquist, eds., New
Durections in the Law of
the Sea (1975), p. 455
Mediterranean Conventior: for the Protection of the Mediterranean Sea multilateral regional
against Pollution (Barcelona), 1976
Protocol Concerning Cooperation in Combating Pollu-  multilateral regional
tion by Oil and Other Z{armful Substances in Cases of
Emergency, 1976
Protocol for the Prevention of Pollution by Dumping multilateral regional
from Ships and Aircraft, 1976
Protocol for the Protection of the Mediterranean against multilateral (annost fully 19 JLM 869 (1980)

Pollution from Land-Based Sources, 1980

regional)



Adriatic

Southeast (and
Eastern Central)

Arctic
Indo- Pacific
Indian

Persian Arabian
Gulf

Malacca and
Singapore Straits
Southern

Agreement on Co-operation for the Protection of the
Waters of the Adriatic Sea and Coastal Zones from Pol-
lution, 1974

Convention for Co-operation in the Protection and De-
velopment of the Marine and Coastal Environment of
the West and Central African Region (Abidjan), 1981
Protocol Concerning Co-operation in Combating Pollu-
tion in Cascs of Emergency, 1981

Kuwait Regional Convention for Co-operation and Pro-
tection of the Marine Environment from Pollution,

1978

Protocol Concerning Regional Co-operation in Com-
bating Pollution by Oil and Other Harmful Substances
in Cases of Emergency, 1978

Tripartite Agreement on the Safety of Navigation in the
Straits of Malacca and Singapore, 1977

Italy, Yugoslavia

multilateral

multilateral

multilateral

multilateral

Indonesia, Malay-
sia, Singapore

fully (sub)regional

regional

regional

fully (sub)regional

fully (sub)regional

fully (sub)regional

6 Churchill,
Nordquist, and Lay,
eds. Naw Directions in
the Law of the Sea
(1977), p- 456

20 ILM 746 (1981)

20 JLM 256 (1981)

17 ILM 501

17 ILM

IMCO Res. A375
(1977)

UNTS: United Nations Treaty Series

TIAS: United States Treaties and Other International Agreements
ILM: International Legal Materials

CanTS: Canadian Treaty Series

LNTS: League of Nations Treaty Series

AJIL:  American Journal of International Law

e
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regional conservation arrangements will depend on a number of impondera-
bles, such as the probability that nation states in the carly 1980s will encourage
the Food and Agriculture Organization (FAO) to lead them into regional fish-
ery conservation arrangements in the wake of worldwide acceptance of ex-
tended national jurisdiction over living marine resources.

Another striking contrast brought out in Tables + and 5 is in the number of
quasi-regional organizations: 13 of the 29 listed in the former, none of the 8 in
the latter. The ratios are to be compared with those of 12:39 and 0:15 shown in
Tables 2 and3, respectively. Some change is to be expected in the field of con-
servation as regional blocs attempt to reduce or even eliminate extraregional
control over the management of their marine resources. In marine pollution
prevention and control, on the other hand, the exclusion of extraregional in-
fluence from regional arrangenments is likely to continue under the sympa-
thetic acgis of the UNEP Regional Seas Programme.

UNEP AND THE REGIONAL SEAS PROGRAMME
Introduction

The U.N. Environment Progranmime (UNEP) has been a member of the
U.N. family since 1973, The idea of an international environmental agency
had been discussed widely in official and academic circles in the years of prep-
aration leading up to the U.N. Conference on the Human Environment held
at Stockholm in 1972 7 w1 By that time a consensus had emerged that the pri-
mary need was for a mechaaisin o promote environmental initiatives within
the United Nations and coordinate relevant activities involving the U.N.
agencies and the member states, The Stockholm conference recommended
the establishment of 4 Upermanent institutional arrangement, ' and, acting
upon this, the U.N. General Assembly gave birth 1o UNEP on 15 December
197293

Since it was clearly impracticable to secure a total mvolvement by UNEP in
all environmental issues within a single comprehensive framework it was de-
cided at an early stage 1o build up programs in certain designaced priority
areas. By 1976, these prioritics were: human settlenents and human health:
the management and control of terrestrial ccosystems; environment and de-
velopment; oceans: energys and natural disasters.™ The decision to include
oceans in its list of priorities was consisten: with the oceanic emphasis provided
at Stockholin, ¥ and apparently reflected a continuing concern with the prob-
lems of marine pollution.® Even as carly as the summer of 1974, as INCLOS
Il began its substantive sessions in Caracas, Venezuela, it was evident that



Table 4. Current Regional Organizations for the Conservation of Marine Species

Region Organization Members (no.) Type Fstablished by
Atlantic
General International Commission for the Conservation 12 quasi-regional ICCAT Convention,
of Atlantic Tunas (ICCAT) 1966

Northeast Atlantic

Baltic

Northwest Atlantic

East Central
Atlantic

Woest Central
Atdantic

Mediterranean

Black Sea

Sealing Commission for the Northeast Atlantic
(SCNEA)

North-East Atlantic Fisheries Commission
(NEAFC)

Shelliish Commission for Skagerrak and Katte-
gat

Baltic Sea Salmon Standing Cominittee Interna-
tional Balue Sea Fishery Commission (IBSFC)
Sealing Commission for the Northwest Atlantic
(SCNWA)

Northwest Adantic Fisheries Organization
(NAFO)

U.S.-Canada East Coast Fisheries Cominission
(not vet in operation)

Fishery Committee for the Fustern Central
Adantic (CECAF)

Western Central Adantic Fisherv Comunission
(WECAFC)

General Fisheries Council for the Mediterranean
(GFCM)

Mixed Commission for Black Sea Fisheries

(MCBSF)

2 (Norway, USSR)
14

3 (Oenmark,
Nor vay Sweden

2 (Canada. USA)

~
~1

18

3 (Bulgaria, Ruma-
nia, USSR)

tully regional

fully regional

fully subregional

fullv regional

quasi-regional

quasi-regional

fully subregional

quasi-regiona!

quasi-regional

fully regional

fully regional

SCNEA Convention,
1957

NEAFC Convention,
1959

Agreement of 1952

IBSFC Convention,
1973
SCNWA Convention

NAFO Convention,
1978

Fisheries Conven-
tion, 1979

FAQO Council Reso-
lution, 1967

FAO Conference

GFCM Convention,
1949

MCBSF Convention,
1959

(continued)



Table 4. (Continued)

Region Organization Members (no.) Type Established by
Southeast International Cornmission for Southeast Atlantic quasi-regional
Atlantic Fisheries (ICSEAF)
Southwest Regional Fisheries Advisory Commission for the 3 (Argentina, fully regional FAO Conference
Atlantic Southwest Atlantic (CARPAS) Brazil, Uruguay) Resolution, 1962
Caribbean — - -
Arens
Indo- Pacific
General Indo-Pacific Fisheries Council (IPFC) 18 quasi-regional IPFC Convention,
1948
Indian Indian Ocean Fishery Commission (IOFC;) 29 quasi-regional FAO Council Reso-

North Pacific

Northeast
Pacific

Northwest
Pacific

International Pacific Halibut Commission
(IPHC)

North Pacific Fur Seal Commission (NPFSC)

International Pacific Salmon Fisheries Commis-
sion (IPSFC)

International North Pacific Fisheries Commis-
sion (INPFC)

Japanese-Soviet Northwest Pacific Fisheries
Commission (JSFC)

Commission for Fisheries Research in the West-
ern Pacific

2 (Canada, USA)

4 (Canada, Japan,
USA, USSR)
2 (Canada, USA)

3 (Canada. Japan,
USA)
2 (Japan, USSR)

4 (China, North
Korea, USSR,

Vietnam)

regional

fully regional

subregional

quasi-regional

regional

quasi-regional

fution, 1948

IPHC Convention,
1953 (replacing 1924
and other Conven-
tions)

NPFSC Convention,
1957

IPSFC Convention,
1939

INPFC Convention,
1952 (amended 1978)
JSFC Convention,
1956

Convention of 1956

AN

~ |



Eastern

Pacific
South Pacific

Southcast
Pacific

Southwest
Facific

Southern

Japan-Republic of Korea Joint Fisheries Com-
mission (JKFC)

Japan-China Joi-.t Fisheries Commission
(JCFC)

Inter-Ainerir un Tropical Tuna Commission

(IATTC)

Permanent Cc mmission of the Conference on
the Use and C »~servation of the Marine Re-
sources of the South Pacific (PCSP)

Fisheries Coundil of South Pacific Forum
SEAFDEC

Scientific Ce.nmittee on Antarctic Research of
ICSU, 1971 (Conservation of Antarctic Seals)

2 (Japan, South
Korea)

2 (China, Japan)
6

3 (Chile, Ecuador,
Peru)

5 (SEA countries,
Japan)

subregional
subregional
quasi-regional

fully regional

regional

quasi-regional

JKFC Convention,
1965

JCFC Convention,
1977

IATTC Convention,
1949

Agreement of 1952

Agreement of 1967

™

A



Table 5. Current Regional Organizations for Miarine Pollution Prevention and Control

Region Agreement Members (no.) Type Established by
Atlantic
Northeast (Mixed) Comrnission (for the Prevention of Pol- 9 regional Oslo Convention,
lution by Dumping from Ships and Aircraft), 1972
1972
(Mixed) Commission (for the Prevention of Ma- 8 regional Paris Convention,
rine Pollution from Land-Based Sources), 1974 1974
North Sea Committee (on Civil Liability for Qil Pollution 6 regional London Convention,
Darnage Resulting from Exploration and Exploi- 1976
tation of Seabed Mineral Resources). 1976
Sound Danish-Swedish Commission, 1974 2 (Denmark, fully subregional Oresund Agreement,
Sweden) 1974
Baluc Baltic Marine Environmental Protection Gom- 7 fully regional Helsinki Convention,
mission, 1974 1974
Mediterranean Regional Center (for Combating Pollution by 17 regional Barcelona Conven-
Oil and Other Harmful Substances in Cases of tion, 1976
Emergency), 1976
Arctic — —_ —
Indo-Pacific
Indian — — —
Persian Gulf Marine Emergency Mutual Aid Centre, 1978 8 fully subregional Kuwait Convention,

Malacca and
Singapore Straits
Southern

Council for the Safety of Navigation and Control
of Marine Pollution, 1977

3 (Indonesia, Ma-
laysia, Singapore)

fully subregional

1978

Tripartite Agreement




Environmental Management in 8. China Sea 27

important changes in the law of the sea concerning ship-goaerated pollution
would require UNEP to play an important coordinative role in that area,
Equally clearly, the eritical problem of land-based pollution of the sea, which
could not be dealt with in any detail by UNCLOS T, would be of special con-
cern to UNEP, since land-based activities were the most important source of
marine pollution and created a problem that could be wreated effectively only
through intergovernmental cooperation among inland as well as coastal states.

The Stockholi approach to the problems of marine pollution had empha-
sized the tasks of assessment and control. In developing a general strategy for
its occans program, UNEP's Governing Council, at its third session in 1975,
adopred the following objectives: (1) the promotion of international and re-
gional conventions, guidehnes, and action for the control of marine pollution
and for the protection and management ol agquatic resources; (2) the assess-
ment of the state of pollution and of hiving resources; and (3) the monitoring of
marine pollution and aguadic resources, ¥

Theadentification of UNEP's objectives, in any of the designated areas  vas
not casy. In the fivst place, the arrival of 4 new ageney within the U.N. bu-
reaucratic systenn was seen by many as an additional competitive strain on
scarce budgetary and other resources, and UNEP had o contend initially with
defensive, even resentful, attitudes from older agencies. Second, although
UNEP’s mandate was described chiefly in coordinative wrms, its ficld of con-
cern was extremely broad, and ic proved difficult for the age nev’s enthusiastic
leadership 1o avoid giving the impression of secking o directiee vole in U N af-
fairs. ™ Third, in the wike of the Stockholn conference, UNEP inevitably in-
herited aclimate of suspicion or apathy on the part of some developing coun-
tries, which stll maintained that environmental concerns should have i lower
priority than their developmental needs.® Fourth, UNEP's interest in pro-
moting international environmental conventions—and, to that extent, in the
development of international environmental law—was regarded by some na-
tional governments as improper, especially at a time when forums such as
UNCLOS HI were engaged in ditheult and controversial issues of that kind %

Despite some resistance along these lines, UNEP was able to make consid-
crable progress in the carly stages of its oceans program. This may be attrib-
uted chiefly to its decision to adopt a regional strategy ' Such a strategy was
designed to deflect unnecessary criticism in i number of wavs: by concentrat-
ing on selected marine regions that seemed to be significantly vulnerable to en-
vironmental dangers; by tiking into account the physical, political, and eco-
nomic characteristics of cach of these arcas of the ocean environment; by
following a schedule that permitted realistic program objectives 1o he met
within a time-frame appropriate o cach region; and by recognizing the need
for close and continuing participation by the countries affected at all stages of
preparation and implementation of cach regional plan. Given sufficient wup-
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port from the participating countries, steps would be taken to implement in
each region a comprehensive action plan. Each regional action plan would be
followed by a general framework convention supplemented by appropriate
protocols.

Subject to regional variations, each regional action plan would be designed
around the Stocklolm model, which consisted of three components: environ-
mental assessmen , environmental man wement, and supporting measures, 92
Of these three coriponents the first was the most clearly envisaged. Nothing,
it was agreed ger erally, could be accomplished or even understood with-
out amassing the relevant data for assessment in the service of environmen-
tal management. Data would be needed on such matters as “‘the sources,
amounts, behavior, and effects of pollutants in the sea water, sediments, and
biota; effects of these pollutants on human health and coastal ccosystems; sta-
tus and trends of exploitation ofliving and nonliving resources: ongoing socio-
economic development practices which have direct or indirect effects on the
environment; and the status and proficieney of local institutions and experts
available for participation in the action plan.”™* Unfortunately, effective en-
vironmental assessment is an expensive undertaking, and this area of UNEP
activities, dependent as it is on the work of other agencies, has been slow in
developing.5*

The concept of **environmental management,” on the ather hand, is more
difficult to articulate. Most theorists would argue, tor example, that it consists
of several functions, including assessment.™ Even if the latter is treated sepa-
rately as a premanagerial activity, the need for assessment does not cease after
the introduction of & management svstem; on the contrary, it might be as-
serted, assessment becomes more specific once administrative opportunities
and requirements have been clarified. Management continues, morcover, af-
ter the need for supporting measures has arisen.

Yet, whatever one's views on the theory of environmental management,
it is in this arca—the planning of environmental management systems—that
UNEP’s practical success has been most conspicuous.”™ Arguably, the most
significant test of the success of UNEP's regional seas strategy is its acceptabil-
ity by the governments with which UNEP has had to consult. With this con-
sideration in mind, as well as the “framework for environmental action’” in-
herited from Stockholm, UNEP no doubt had to adopt a practical approach
even to the theory of its strategy.

Further refinement of the Stockholm conceptual model has resulted in a
four-element framework that seems generally acceptable for all regional action
plans of the UNEP Regional Seas Programme:

(1) assessment of sources of pollution and of their effects;
(2) management of natural resources on a sustainable basis in accordance
with environmentally sound principles;
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(3) formulation and adoption of legal instruments (regional conventions
and protocols); and

(4) institutional and financial arrangements to implement the Action
Plan.?

All plans list a large number and variety of current and projected activities
aimed at assessing and evaluating the causes, magnitude, and consequences of
pollution and related problems in the marine region. Each plan also authorizes
a wide range of mianagement activities such as: cooperative regional projects
on rational exploitation of marine living resources; utilization of renewable
sources of energy; management of freshwater resources: protection of soil
from crosion and desertification; development of tourism without ccological
harm; mitigation of environmental damage associated with human settle-
ments; and so forth. In most cases a legal framework for cooperative action is
also adopted, consisting of a broadly conceived but legally binding regional
parent’” or *“framework’” treaty) accompanied or followed by

‘e

convention (a
more specific, more technical protocols. In some regions the first of these legal
instruments are adopted simultancously with the Action Plan: in other cases
they have been adopted later as part of the process of implementation of the
plan. Typically, the institutional and financial arrangements required tor the
implementation of ' » nlan are first set out in informal documents at the con-
ference where the pu....is formally adopted .

Inidally, it was decided to concentrate on four regions: the Mediterranean,
the Persian-Arabian Gulf, the Caribbean, and West Africa (the Gulf of Guin-
ea). By the late 1970s, however, it had been agreed o add four more regions to
the program: the East Asian Scas (including the Malacca Strait), the Red Sea
and Gulf of Aden, the Southeast Pacific, and the Southwest Pacific. In 1980,
two more regions were added, Fast Africa and the Southwest Atantic, bring-
ing the total number of designated **reginal seas’ to ten,

At first impression, the ten ocean regions are strikingly dissimilar in size
and in the diversity and scale of their environmental problems. The Red Sea
and the Persian-Arabian Gulf are only o fraction of the size of the Southwest
Pacific and Southeast Pacific. 'The Mediterranean is one of the more re-
scarched marine regions in the world," and the South Pacific regions are cer-
tainly among the least researched. Moreover, great disparities seen to exist in
the potentials for cooperative action in the ten regions. It must be hoped, how-
ever, that no region is so conflict prone as to place the objectives of cooperative
environmental management beyond reach. '™ Any attempt to make a fair
evaluation of the choice of regions, however, must recognize that preconcep-
tions of what constitutes a suitable *“unit’” of management are bound to yield
to practical considerations of administrative feasibility and political acceptabil-
ity, and that if they did not the best efforts at cooperative management would
be destined to fail.
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The Mediterranean

Almost from the time the Regional Seas Programme was first conceived, it
scemed obvious that UNEP initially should turn its attention to the Mediterra-
ncan Sea, None of the other regions under consideration had such a well-
documented history of abuse. Along with the Baltic and Black seas, the Medi-
terrancan is one of the world's most seriously polluted semienclosed seas. ' Iq
has had virtually no tradition of cooperative action as a whole;19? and vet,
since all coastal states contribute to the land-based sources of marine pollution
in the region, ' evidently nothing less than a total collective effort by all the
Mediterrancan states would be sufficient to deal effectively with the problem,
Morcover, all coastal states have inuch to gain from the introduction of higher
environmental standards in the Mediterranean basin: improved water and
sanitation for their coastal communities; healthier and more productive fish-
ery stocks; and cleaner, more attractive beaches and seenic areas important lor
tourist development. Despite disparities in fiving standards anong the Medi-
terrancan states, it seemed feasible politically to Taunch a pan-regional en-
vironmental initiative, provided the UNEP proposals were sound and the
coastal countries of the region properly consulted. In short, of all the desig-
nated regional seas, the Mediterrancan seemed to offer by far the best prospect
of success as a regional “laboratory™ in the development of marine and en-
vironmental management.

The Mediterrancan initiative was apparenty set in maotion as early as De-
cember 19649, when the General Fisheries Council for the Mediterranean
(GFCOM), a regional fishery commission of FAQ, initiated a study on the state
of pollution in the sca. This study was submitted to the FAO Technical Con-
ference on Marine Pollution and its Effecis on Living Resources and Fishing,
which advocated a regional approach to marine pollution control in enclosed
and semienclosed seas. A revised version of this study was examined by the
GFCM in 1972, and two vears Later a proposal tor 2 ernventon for the control
of pollution affecting the living resources of the Mediterranean was submitted
to a formal consultative mecting of the GFCM member states at FAO head-
quarters in Rome. After discussion of a suggested set of principles, these states
agreed to call for the adoption of a4 comprehensive framework convention,
which would be supplemented by several protocols on dumping, pollution
emergencies, pollution from ships, land-based sources of pollution, and pollu-
tion from seabed exploration and evploitation. To tiese euds it was agreed to
prepare a set of guidelines. 104

At this stage, the primary promotional effort fell to UNEP, which had taken
over the coordinative work assigned to it after the Stockholm conference. The
next phase in the process of regional organization consisted of two intergov-
ernmental conferences: the Intergovernmental Meeting on the Protection of
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the Mediterrancan, held at Barcelona in February 1975; and the Conference
of Plenipotentiaries of the Coastal States of the Mediterranean Region, also
held at Barcelona, in February 1976.1% The 1975 conference adopted the pro-
posed Action Plan,'*% and discussed a draft framework convention,'? and two
draft protocols.'® The 1976 Plenipotentiary Conference adopted and opened
for signature the final versions of these three agreements: the (Barcelona) Con-
vention for the Protection of the Mediterranean Sea against Pollution;'" the
Protocol for the Prevention of Pollution of the Mediterranean Sea by Dump-
ing from Ships and Aircrafts,''® and the Protocol Concerning Co-operation in
Combating Pollution of the Mediterrancan Sea by Oil and Other Harmful
Substances in Cases of Emergency.'"" A num’ er of resolutions were also ap-
proved, including one which accepted the proposal for the establishment in
Malta of a *‘regional oil-combating centre” for the Mediterranean staffed by
the [nternational Maritime Consultative Organization (IMCQO)."? These in-
struments went into force in February 1978,

A third protocol, the Protocol for the Protection of the Mediterranean Sea
against Pollution from Land-Based Sources, was signed by twelve Mediterra-
nean states and the European Economic Communities (EEC) in May 198043
A fourth protocol on marine parks and protected arcas is expected to be sub-
mitted for intergovernmental approval in 1982, Some progress has also been
made in drafting a fifth protocol on pollution associated with seabed explora-
tion and exploitation. In effect, then, the Mediterranean states will soon have
completed most of the legal work envisaged by the GFCM ten years earlier.

Despite the progress achieved in this legal work it may be too carly to assess
UNEP’s initiative in the Mediterranean. As a prototype it has to be evaluated
not only with a view to its acceptability and efficacy in the region,"*'13 but also
with a view to its value as a model to be followed, 1 subject to appropriate ad-
Justments, in other regions. It may be very nearly impossible to satisfy every-
one under cach of these widely different criteria, Indeed, success under one
criterion may almost guarantee something less than success under one of the
others 'V’

The aceeptability of the Mediterrancan initiative is the least in question.
The first Intergovernmental Review Meeting of Mediterranean Coasta!
States, convened at Monaco in January 1978 to discuss the various compo-
nents of the 1975 Action Plan, was attendecd by seventeen of the cighteen Med-
iterranean countries.''® At the second meeting of the contracting parties, held
at Cannes in March 1981, sixteen of the Mediterranean coastal states and the
EEC agreed on a broad, three-year program to *‘Save their Sea’”."'? In 1981,
Turkey ratified the Barcelona Convention and two related protocols, bringing
to seventeen the total number of contracting parties.'? The 1980 Land-Based
Protocol was signed immediately by twelve countries despite its considerable
cost implications. ! This record of acceptance of legal commitments is impres-
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sive in a region where political antagonisms normahy block cooperative un-
dertakings.

The efficacy of the UNEP initiative in the Mediterranean is not, of course,
so easily assessed in the short term. Perhaps the only reasonable test in the
carly vears of the Action Plan is the number and diversity of studics, assess-
ments, and moznitoring exercises initiated by the states under the plan, or,
more exactly, the number and diversity of such projects that would not have
been initiated in the absence of an Action Plan for the region. '™ Since the lat-
ter can never be quantified with certainty, it may he necessary o judge the
plan’s efficacy solely by reference o the total number and nature of research
projects generated, until such time as the findings of these projects can be eval-
uated and later actions, based on the findings, can be assessed, The best hope
so far springs from the acceptance of the Land-Based Protocol. This agree-
ment commuts the contracting states to undertake massive long-term mea-
sures, which are likely to cost more than US$15 billion 12* UNFEP believes that
a commitment on this scale will have a significant remedial effect in the near
future. '

It is also premature to judge the success of UNEP's Mediterranean initia-
tive by the third criterion: as a model for initiatives in other regions. The other
nine designated regions under the Regional Seas Progrinmme are still at an
earlier stage in formulating and implementing their Action Plans. In most of
these regions questions have been raised about the compavability of the prob-
lems encountered and, thus, about the utility of a single model. ' On the
other hand, it generally is conceded o be scientifically unnecessary and eco-
nomically wasteful o insist on approaching cach region anew, as if it were
totally unique in every respect. In practice, considerations of institutional
convenience and good sense are likely to prevail over reservations based on
scientific exactitude and political pride. Although there will be many regional
variations of approach, and occasional important deviations tfrom the Medi-
terrancan Action Plan elsewhere, the original model is unlikely to be aban-
doned.

At the time of writing (1981), the most important test of the Mediterranean
initiative lay in the financial arrangements for mnplementation. UNEP has al-
ways intended that the financial burden assumed by icin the carly stages of
formulation should be passed over, soon after adoption of the Action Plan, 1o
the countries of the region. ' At the Second Intergovernmental Review Meet-
ing, held at Geneva in February 1979, the Mediterranean states agreed on es-
tablishing a US$3.28 million trust fund, which would provide the major finan-
cial support for the regional program. 7 But this represented only half of the
total operational budget for the program in 1979 and 1980, and since the Med-
iterrancan is one of the more affluent of the ten designated regions, continuing
reluctance there to accept full financial responsibility for its environmental
prograrmn may bode ill for UNEP in its efforts elsewhere, 24
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Red Sea and the Gulf of Aden

This region was the second of the designated ten regions to adopt an Action
Plan, at Jeddah in January 1976, one year after the Mediterrantan Action
Plan received approval. '’ Coordination of the program has been entrust-
ed o the Arab League Educational, Cultural and Scientific: Organisation
(ALESCO), and the cooperation of teaching and research institutions at Am-
man, Aden, Port Sudan, and Ghardaga has been secured.

The relatively high degree of cultural and scientific homogeneity within this
region, and its special valnerability w pollution, ' may explun its tirly rapid
acceptance of the Action Plan. This plan has remained experimental and rela-
tively undeveloped for several vears, but o remodeled and more compre-
hensive Action Plan was submitted tor approval to an ALESCO-sponsored
conference of plenipotentiaries at Jeddab in November 1981, along with are-
gional convention and a protocol for conperation inmaine pollution emer-
gencies. b

The potential effectiveness of the Action Plan will be dlarified in the vears
ahead, after the findings of current environmental rescarch have become
available as the basis for future management io the region. ' Special attention
has been given to the problems of il pollution and the need for training
courses in Red Sea ccology. Because of its simall size and the velatively high de-
gree of ecological and hvdrographic homoueneity, the Red Sea and Gulf of
Aden region is an obvious candidate for a transnational approach to coastal
zone management. In this sense, the Red Seaand Gualt of Aden might be re-
garded as a special opportunity —a model tor i on—outside as well asin-
side the framework of UNEP's Regional Seas Programme

Kuwait Action Plan Region (The Arabian-Persian Gulf)

This region, consisting of cight of the world’s richest oil-producing coun-
tries, '™ adopted its Action Plan in Apnl 1978, at a regional conference of
plenipotentiaries held at Kuwait.'™ Since then the region has been relerred to
officially, within the framework of UNEP's Regional Seas Programme, as the
Kuwait Action Plan Region At the sine conference the eight countries of the
region also adopted two antipollution agreements ' set up a revional trust
fund, "™ established @ marine emergency mutnal wmd center to coordimate ac-
tion by the coastal states against oil spills i the vegon ™ and approved the
proposal for establishing their own Regional Ovganization tor the Protection
of the Marine Environment (ROPME) to manage the Action Plan " By the
end of June 1979, both the Kuwait convention and the accompanying protocol
had entered into force, " and the Council of ROPME held its tirst mecting in
April 1981,1*2 despite hostilities and other political upheavals in the cegion,
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which might be expected to reduce the prospect of rapid progress in imple-
mentation of the plan.

As the wealthiest of the ten designated regions, the Kuwait Action Plan Re-
gion has perhaps the best opportunity to finance the implementation of the Ac-
tion Plan on its own, independently of UNEP, and thus to secure a high de-
gree of regional autononmy in the environmental management of the region,
By the same token, it may be the least likely to serve as a model for other less
affluent regions. Presumably, spin-off benefits are mos likely to acerue in the
neighboring region of the Red Sea and Gulf of Aden. As a region undergoing
extraordinarily rapid industrialization, '** the Kuwait Action Plan Region may
also have some influence on, and be mfluenced by, similar Action Plan pro-
gramming in the Mediterranean and East Asian sSeas

West Africa

After a number of preparatory activities between 1976 and 1978, a draft Ac-
tion Plan for the West African region'** was sent to the appropriaie govern-
ments in October 1978, and a UNEP mission visited most of these govern-
ments carly in 19791 Consultations and negotiations culminated in the
convening of a conference of plenipotentiaries in March 1981, at Abidjan in
the Republic of the Ivory Coast. Invitations were sent 1o twenty coastal and is-
land states of the region, which was desceribed officially as West and Cengral
Africa. The sixteen states attending adopted three documents: the Action Plan
for the Protection and Development of the Marine Environment and Coastal
Areas of the West and Centeal African Region; the Convention for Co-opera-
tion in the Protection and Development of the Marine and Coastal Environ-
ment of the West and Central African Region; and the Protocol Concerning
Co-operation in Combating Pollution in Cases of Emergeney. In many re-
spects the Abidjan convention is the most highly developed of these regional
conventions for the protection of the marine environment, having benefited
from the experience gained in drafting the carlier Barcelona and Kuwait con-
ventions. 46

Despite a moderately high degree of ecological and hvdrographic homoge-
neity off the northern two-thirds of the west coast of Africa, regional coopera-
tion in the implementation of an Action Plan iy prove to be difficult until
the ferociously difficult boundary delimitation issues in the Gulf of Guinea
have been dealt with, "7 This may be accomplished cither through their resolu-
tion by means of u regional network of interrelated bilatera! boundary agree-
ments, or through a regional administrative arrangement to set these legal and
political issues aside, at least temporarily, and to pool resources for more effec-
tive environmental management. In a4 congested marine region such as the
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Gulf of Guinea, where the various zones of national jurisdiction have much in
common with one another, ecologically and hvdrographieally, the expedient
of setting aside their boundary problems may prove tempting to the coastal

stateg, 148

Caribbean

Like the Red Sea and Gulf of Aden, the Caribbean is a tropical environ-
ment comprised of small countries with serious problems of resource defi-
cieney."? Like the Gulf of Guinea, it is confronted by special difficulties in re-
gional cooperation because of sensitive and difficult boundary delimitation
issaes in a congested aret. Like the Mediterrancan, it is a semienclosed sea
apparently tafor-made for a holistic, single-unit approach to environmental
management. ' But more than any of these other regions, the Caribbean is an
intricate network of fras ile and distinetive but interlocking ecosystems. More-
over, the future management f the marine environment there has a particu-
larly intimate relationship with the planning of national economies, and the is-
lands of the region “‘dare not risk following patterns of development created
for continental land masses,”" !

The scientific and institutional complexity of environmental management
in the Cartbbean has attracted a considerable amount of governmental and
nongovernmental attention since 1976.'°2 Fxtensive consultations between
UNEP, the Economic Commission for Latin America (ECLA), other agen-
cies, and the governments of the region, led o the formulation in 1979 af a
Draft Action Plan."™ At the same time a large number of supporting studics
were undertaken and completed in time for submission to the Mecting of Gov-
ernment Nominated Experts to Review the Draft Action Plan for the Wider
Caribbean Region, held at Caracas, Venezuela, early in 1980.** A revised
Action Plan received intergovernmental approval in April 1981, A regional
convention and protocol are cxpected to be adopted by the governments in
1982.

With so many countries belonging to the Caribbean region, ' it is urgent to
utilize all existing infrastructures and to follow initiatives proved successtul
clsewhere. For example, the Regional Seas Programme Activity Centre has
been given responsibility for coordinating marine pollution prevention activ-
ities under this Action Plan, but the Secretariat of the Intergovernmental

. Oceanographic Commission Association for the Caribbean and Adjacent Re-
gions (IOCARIBE) has already assisted in the preparation of a direciory of
martne research centers, ' on the model of the Mediterranean prototype,'s?
Like the Red Sea and Gulf of Adea, the Caribbean is a region threatened by
oil spills, and this problemn has received particular attention since 1978.1% The
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Action Plan, now adopted, is one of the most comprehensive and best pre-
pared of all plans under the UNEP Regional Seas Programme. Much is ex-
pected of it, since it deals with a truly regional semienclosed sea like the Medi-
terranean,

East Asian Seas

No marine region in the world presents more diverse problems of environ-
mental management than East Asia.'*® Gulfs and peninsulas, sluggish estuar-
ies, narrow straits, indented landmasses, and clusters of islands large and
small—all contribute to a physical configuration of unequalled complexity,
peopled by teeming populations of widely varying cultures, ideologics, and so-
cioeconomic systems. In short, this region offers a formidable challenge to re-
source diplomacy and the making of environmental policy. Few, perhaps,
would deny that East Asia is the most audacious of UNEP's designations un-
der its Regional Seas Programme,

To redu:e the problem to manageable size, it was reconunended at an early
stage that the region should be divided into a number of subregions: the Bay of
Bengal, the Strait of Malacea, the Gulf of Thailand, the South China Sea, the
Sea of Japan, the Yellow and East China scas, and the seas of the castern ar-
chipelago.**® Since then developments have been swiftest in the Southeast
Asian sector (the South China Sea and adjacent waters), where the Associa-
tion of South-East Asian Nations (ASEAN) joined with UNEP in a number of
meetings designed to result in the approval by the five member states'®! of an
Action Plan for the Southeast Asian region.'*? The rate of preparations in the
South China Sea (ASEAN) subregion accelerated throughout 1980. In June
1980, UNEP organized at Baguio in the Philippines a Meeting of Experts to
Review the Draft Action Plan for the East Asian Scas.'®3 As in the Caribbean,
this review meeting had the benefit of numerous supporting studies. As out-
lined in the following section, these and other preparations finally resulted in
the official adoption of an Action Plan at an intergovernmental meeting of the
five ASEAN states held at Manila in April 1981.1%* At the same time, voices
are heard for a continuation of the effort to involve a larger number of Fast
Asian countries in UNEP’s Regional Seas Programme, '™ and outside the
UNEP framework the energies of the Economic and Social Commission for
Asia and the Pacifie (ESCAP) and other agencies are also directed to that
end‘ 166,167

As in the Caribbean and the Red Sea and Gulf of Aden, a special interest
has been taken in combating the dangers of oil pollution in general, as well as
the special threat to the fragile mangrove ecosystemns of the region.'®® As carly
as April 1976, at the Penang Internatinnal Workshop on Marine Pollution in
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East Asian Waters held under the joint auspices of [OC, FAO, and UNEP, oil
pollution was identified as a first priority concern in the ship-congested area of
the Straits of Malacea and Singapore.'® Since then the three straits states of
Indonesia, Malaysia, and Singapore have received the approval of IMCO for
a vessel-traffic separation scheme in the area.'??

Southwest Pacific

As recently as 1977 it was UNEP’s intention to treat the South Pacific as a
single designated region under the Regional Seas Programme, an area even
more extensive than the East Asian Scas.'’' But taking advantage of the in-
tergovernmental infrastructure of the South Pacific Coinmission (SPC) in the
southwestern sector,'’? stretching from Australia as far cast as the Tuamotu
Archipelago, UNEP has separated this sector from its southeastern counter-
part and treated them as two distinet regional seas, '

Discussions on the need for an environmentai policy for the Southwest Pa-
cific were begun as carly as 1974 by the SPC. Despite extreme difficulties in
cultivating intergovernmental conperation in such a widely diffused region, a
steady effort has been made to prepare working papers for a high governmen-
tal level Regicnal Conference on the Human Environment in the Southwest
Pacific Regior:s, planned for March 1982, In June 1981 a Meeting of Techni-
cal Experts from twelve South Pacific states and territories reviewed reports
submitted by cighteen countries of the region. They also studied thirteen topic
reviews and a number of documents to be submitted to the Regional Confer-
ence, including a draft action plan for managing the natural resources and en-
vironment of the region and a draft declaration. ' This effort, the South Pa-
cific Regional Environment Progcamine (SPREP), is being undertaken under
the joint auspices of four agencies: UNEP, ESCAP, SPC, and the South Pa-
cific Bureau for Economic Cooperation (SPEC).!73

Southeast Pacific

This region encompasses the waters adjacent to the western coast of South
America, stretching from Panama in the North to the southern tip of Chile.
Since this area covers the entire spectrum of hydrographic conditions—from
tropical, through subtropical and temperate, to subantarctic—it may be ques-
tioned whether it lends itself to a single systematic approach for environmen-
tal management.'’® Nevertheless, the prospect of a regional action plan has
proved attractive to the five governments of the Southeast Pacific (Chile, Co-
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lombia, Ecuador, Panama, and Peru), and an existing organization in the re-
gion, the Permanent Commission for the South Pacifie (CPPS), has been
ready and willing o play a central role in developing a program of rescarch
and regional agreements. ' AL 4 workshop held in Santtago, Chile, in No-
vember 1978, governmental representatives recommended that a number of
measures be adopted. Since then a number of preparitory workshops have
been held, " and an Action Plan for the Southeast Pacific was adopred late in
1981, This plan seems to be less influenced by the UNEP basic model than
those envisaged for most of the other designated regions.

Southwest Atlantic

Since this region was added to the Regional Seas Programme as recently as
1980, it is too carly (o trace any legal or institutional developments. A scien-
tific workshop on the ocean environment of the region has been organized by
the IOC as the first step toward providing a foundation for a plan.

East Africa

This region is also too new a designation 1o have produced, at the time of
writing, any concerted response to the problems of conservation of the ocean
environment under UNEP auspices. '™ The fact that UNEP's head office is lo-
cated in Nairobi may give a special prominence to action plan developments
in East Africa and adjacent areas of the Indian Ocean.

Conclusions

Lt seems to be five or even ten vears too carly to evaluate UNEP's Regional
Seas Programme from an operational standpo’at—politically, administrative-
ly, or environmentally. It may be appropriate, however, to comment on the
program as a concept and as a framework for action,

Like so many other undertakings of the United Nations' bureaucracy, the

Regiomai Seas Pro o onme priports ta be w conpreliensive” working out of

attsystematic” approach o i many-faceted (metas) problem. Such an effort is
a familiar phenomenon in the recent history of public administration, both at
national and international levels. Conceptually, the program could be viewed
as an audacious combination of four ambitious institutional Innovations—
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1. A novel, maritime approach to regional integration;

2. Aselective effort to decentralize what is essentially a global undertak-
ing to protect and conserve the human environment;

3. An experiment in the promotion of coastal zone management through in-
ternational cooperation; and

4. A brave attempt to combat the potential dangers of excessive nation-
alisin inherent in economic zone management.

Each of these four modes of thinking about the Regional Seas Programme is
capable of raising excited hopes, at least on the part of the conceptually in-
clined. But this may be the place to note the reservations of those who refuse to
surrender uncritically 1o the prevailing fashion of mounting comprehensive,
systematic, integrated responses to the immensely complex problems of poli-
cymaking, government, and administration which characterize the modern
world. Some theorists in public administration, such as Charles Lindblom, are
prepared to make the case for imerementalism, even for “*muddling through,”” as
a generally more effective approach to institutionat problems of arduous com-
plexity. ' One might wish to preserve a degree of skepticism about the “‘hu-

K]

man cost-cffectiveness” of elaborate undertakings such as the Regional Seas
Programme, even while acknowledging the existence of some degree of “‘re-
gional incrementatism” through the negotiation of protocols designed to sup-
ply specific operational detail to the emerging system of official commitments.
Putting this reservation aside, how should we assess the program’s signifi-
cance in the 1980s?

From the viewpoint of the regional integrationist, the excitement of the pro-
gram lies i the hope that, focusing as it does on ocean areas of common inter-
est, it represents a new and potentially successful approach to the building of
regional communitics. After all, it might not be unduly fanciful o suppose
that the future of occan-oriented regionalism has more to show, in terms of hu-
man cooperation, than the history of land-bound regionatism. If so, an en-
vironmental framework such as UNEP’s may be appropriate to the prosecu-
tion of such an effort. *#

As a matter of intention, of course, the Regional Seas Programme is an at-
tempt to implement the Stockholm Action Plan for the protection and conser-
vation of the human environment. Adopted by the U.N. Conference on the
Human Environment at Stockholm in 1972, that plan and the accompanying
documents provided the orginal guidance for UNEP. %21 Yer although the
plan made frequent references to the role of regional arrangements in interna-
tional environmental affairs, none of the Stockholim documents attempted to
prescribe a regional strategy for UNEP. Indeed, UNEP—or more properly its
Governing Council'™—seems to have been given a free hand in determining
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the need for decentralization in its programming. Given UNEP's char; -
ization of its role as “eatalvtic,” it should be interesting to compare th. Re-
gional Seas Programme with the projects of other coordinating bodies wicin
the U.N. family, and even witi those bodies entrusted with a more “direc-
tive' mandate. If this effort o regionalize the Stockholm movement is gener-
ally successful, it may have a significant intpact on (he development of interna-
tional environmental Law and on the formation of international environmental
organizations,

Around the time of the Stockholm experiment in global environmentalism,
a comparably integrative approach was being adapted at the national level
complex problems of coastal zone managemnent M But, for some coastal problems,
the only feasible national approach miy be something less than holistic, *com-
prehensive,” or “systematic. ' An integrative approach to some of these prob-
lems may be possible or desirable only at the international level, espectally in
the case of small countries located in a congested region whose marine en-
vironment is characterized by intricate ecological tmterdependencies, such as
the Mediterrancan, the Caribbean., the ¢ wulf of Guinea, and other partially en-
closed seas. Even though the Regional Seas Programme is not officially pre-
sented as a response 1o his kind of problem, it overlaps sufficiently with the
environmental problems special 1o the land-sea intertace 1o be judged, at least
partially, from this vantage point. In most regions it is now recogntzed that the
treatinent of marine pollution depends above all on achieving effective control
over the land-based sources of the problen, and that progress in this sector at
home may depend on the existence of i well -« onceived, regionally appropriate
framework of ideas and intentions.

Furthermore, it should be kept i mind that the vears of evolution for
UNEP's Regional Seas Programme will also be the vears of national efforts to
develop ocean management programs within extended limits of coastal Juris-
diction in the wake of UNCLOS 1115 A legitimate concern exists that many
coastal stares will be unable (o mount effective national programs on their own
nitiative, that their best effores 1o dise harvge their environmental responsibili-
ties within their exclusive cconomic zone will be defeared by the very exten-
siveness of these new jurisdictional limics. These concerns are matched by
fears that some coustal states man be moved by nationalist sentiment o use
boundary and other resource issues to obstru tefforts to produce environmen-
tal cooperation in the region. Bos the Regional Seas Progrinmime selt mav be
the best evidence in support of the more apumistic view that the possession of
A 200-mi cconomic zone will, sooner or later, force most coastal states to de-
velop environmental management measures, and that the best way ot dome so
will be found in regional consultation and cooperation, especially for states
sharing a semienclosed sea or a similar geouraphical configuration,
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Finally, how should we interpret the signiticance of the designations applied
within the program? Of the ten designated vegional seas, none is a natural
ocean basin, but two (the Southwest and Southeast Pacific regions) together
are approximately coextensive with an ocean basin (the South Pacific). "7 Five
of the remaining six are cither semienclosed seas (the Mediterranean and the
Arabian-Persian Gulty or consist mostly of a semienclosed sea (West African
region, including the Gult of Guinea), or consist of two neighboring semien-
closed seas (the Caribbean and the Red Sea and Gult of Aden). "™ What, one
might ask, is a sensible “unit”” for managing the ocean environment! The ten-

tatve answer might he putin negatve rerms-—

1. anarea that is not too extensive:
2. an arca that is not oo ccologically heterogeneous; and
3. an area that is not o politically mactive, competitive, or confliet

prone to discharge its environmental responsibihties effectively on a

collective and cooperative hasis,

Jndged by these three cniteria (given equal weighting), the Mediterranean
seemys the “safest”” designation, and despite contnuimg difficulues and frus-
trations conunensurate with the seale of the undertaking, the NMediterraner
Action Plan must already be regarded as avelatvely impressive experiment in
regional cooperation. Fach ot the other nine designated regions seems to pre-
sent an even more formid-ble set of obstacles to overcome before any fur
Judgment can be passed on the atlity of the relevant legal and institutional de-
velopinents. “Success™ is not, of course, achieved by the mere approval of an
Action Plan, or even by the adoption of & legallv binding, but generally
worded, convention. NManagement of the ocean enviromment, despite its ap-
pearance as a context of comimon mterest or mutual convemence, may prove
another forum for syimbolic diplomacy. Cosmeties and substance will have to
be distinguished with care in the 1980s, as regional responses to the program
unfold.

THE SOUTH CHINA SEA: EVOLUTION OF THE UNEP ACTION PLAN
The Background
Even with the scaling down of the Fast Asian Seas to a more manageable

subregion, the South China Sea, the Action Plan must it the requirements of
a large and busy area with special, if not unique, ecological characteristics.



42 Environment and Policy Institute

The South China Sea is fairly actively rescarched nowadavs—more so than
most other marine regions—though not as much as the Mediterrancan.'# For
scientists an Action Pan represents, above all, a challenge and opportunity for
regional cooperation in research. But in this study, focusing on legal and instit-
tional developinents, special attention should be given (o the history of consul-
tations and negotiations leading up to the adoption of the Action Plan by the
five ASEAN countries in 1081,

It is not possible, or perhaps necessary, for this author to study this history
in great detail. [t may be enough for present purposes to identity the most im-
portant inputs and to review the critical develepments of the Action Plan in
the final yearof preparation, from June 1980 (o December 1981,

As to the range of inputs, one has to recall that although UNEP inherited
the coordinative role in these preparations, many agencies shared in the devel-
opment of the foundations of regional cooperation in the protection of the ma-
rine environment in this region. Some of these nnportant inputs arose from
regional activities by global organizations, such as UNESCO), 1OG, FAQ,
IMCO, and the World Health Organization (WHO): others can-e from or-
ganizations that are regional in scope but with responsibilities and capabilities
that extend far beyvond the South China Seay such as the Indo-Pacific Fisheries
Council (IPFC), ESCAP, and the Commitcee for Co-ordination of Joint Pros-
pecting for Mineral Resources in Asian Oftshore Arcas (CCOC); and others
were, of course, derived from ASEAN bodies (such as the Meetings of the
ASEAN Experts on the Environment), whose concerns are those of its five
member states, which make up some but not all of the littoral states of the
South China Sea.

The diversity of inputs is seen from the tollowing list of preparatory work
and activities:

1. IOC/FAO(IPFC)/ UNEP International Workshop on Marine Pollu-
tion in East Asian Waters, Universiti Sains Malavsia, Penang, 7-13
April 1976;

2. Indo-Pacific Fisheries Council (IPFC): Third Session of the 1PFC
Working Party on Aquaculture and Environment, Bangkok, 31 Au-
gust=3 September 1976

3. IMCO/UNEP Oil Pollution Contingency Planning for the Straits of
Malacca and Singapore Region—Preparatory Stage, November
1976,

4. ASEAN Council on Petroleum (ASCOPE): First Petroleum Confer-
ence and Exhil)ilion,‘]akzlrt:l, =13 October 1977,

5. ESCAP/UNEP Intergovernmental Meeting on Environmental Pro-
tection Legislation, Bangkok, 4-8 July 1978;
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6.

15.

16.

17.

19.

20.

21,

22.

23.

Committee for Co-ordination of Joint Prospecting for Mineral Re-
sources in Asian Offshore Areas (CCOP); Fifteenth Session, Singa-
pore, 24 October-6 November 1978;

- UNESCO Regional Seminar on Human Uses of the Mangrove En-

vironment an! Management Implications, Dacca, Bangladesh, 4-10
December 1978;

ASEAN Expert Meeting on the Environment, Jakarta, 18-20 De-
cember 1978;

. Fifth Meeting of the ASEAN Experts Group on Marine Pollution,

Manila, 7-9 February 1979;

- UNESCO/1OC Workshop on the Western Pacific (WESTPAC), To-

kyo, 19-20 February 1979;

- UNEP Mission to the East Asian seas region to enquire about the

feasibility of an Action Plan, March 1979;

- Second Meeting of the ASFAN Fxperts on the Environment, Pe-

nang, 17-20 September 1979

- WHO/UNEP Regional Seminar on Environmental Health Impact

Assessment, New Dethi, 8-12 October 1979,

- Directory of Indian Ocean Marine Rescarch Centres, National Insti-

tute of Oceanography, India, and UNFEP, 1979;

UN/UNEP Workshop on Coastal Area Development and Manage-
ment, Manila, 3-13 December 1979,

FAO/UNEP Expert Consultation on Impact of Pollution on the
Mangrove FEcosystem and its Productivity in South East Asia, Ma-
nila, 4-8 February 1980;

FAO/UNEP Expert Consultation on Assessinent of Oil Pollution and
its Impact on Living Aquatic Resources in South East Asia, Manila,
11-15 February 1980,

- ESCAP/(ECU)YUNEP Comparative Study on National Legislation

for Protection of the Marine Environment in the ASEAN Subregion,

January-Narch 1980;

ESCAP(CCOP)YUNEP Ad Hoc Group Meeting on the Marine En-
vironment, Bangkok, 20-25 March 1980,

[OC (UNESCOYWESTPAC Workshop on Coastal Transport of
Pollutants, Tokyo, 27-31 March 1980;

Third Meeting of the ASEAN Experts on the Environment, Manila,
19-23 May 1980;

UNESCO/UNEP Expert Consultation on River Inputs to Southeast
Asian Seas, Jakarta, 2-4 June 1980;

ASEAN Workshop on Nature Conservation of the ASEAN Experts
on the Environment, Denpasar, 15-19 September 1980;
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24. IMCO/UNEP International Workshop on the Prevention, Abate-
ment and Combating of Pollution from Ships in East Asian Waters,
Manila, 3-8 November 1980;

25. First Meeting of UNESCO/10C (WESTPAQ) Task Team on Ma-
rine Pollution Monitoring Using Commercially Exploited Shellfish as
Determinants, Manila, 26-30 January 1981;

26. UNESCO/IOC (WESTPAC) Workshop on Marine  Biological
Methodology, Tokyo, 9-13 February 1981;

27. Fourth Meeting of the ASEAN Experts on the Environment, Singa-
pore, 8-10 April 1981; and

28. additional studies, suggestions and proposals received from the
United Nations system. 190

Although item 28 may represent a considerable volume of extraregional in-
puts, it is evident that the preponderant weight has been given to research and
expertence that has developed within the East Asian region. These inputs are
acknowledged to be the “‘basis’’ for the Action Plan, 19!

The First UNEP Meeting of Experts

In June 1980, several years of study and discussion in these various forums
led to the first formal meeting of the mechanism established by the five
ASEAN countries to assess the preparatory work: the Meeting of Experts to
Review the Draft Action Plan for the Fast Asian Seas held at Baguio in the
Philippines between 17 and 21 June 1980.1%2 By this stage the now-standard
UNEP four-component model had been in~orporated into the draft: environ-
mental assessment, environmental management, legal component, and insti-
tutional and financial arrangements. Speeial reference is made here to the
third and fourth components.

The section on legal requirements has three different purposes:

(1) it expresses the government’s agreement on the need for an Fast
Asian Regional Convention for the Protection of the Marine En-
vironment from Pollution, and for various protocols “*from a specific
source, such as land-based pollution znd pollution from exploration
and exploitation of the seabed, for the establishment of specially pro-
tected areas and for cooperation in combating pollution in cases of
emergency'’;'93

(2) it appeals to the governments to ratify and implement a number of
relevant international conventions
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(a) the 1954 International Convention for the Prevention of Pollution
of the Sea by Oil, and its amendments;

(b) the 1969 International Convention on Civil Liability for Qil Pol-
lution Damage;

(c) the 1971 International Convention on the Establishment of an In-
ternational Fund for Compensation of Oil Pollution Damage;

(d)the 1972 Convention on Prevention of Marine Pollution by
Dumping of Wastes and Other Matters; and

(e) the 1973 International Convention for the Prevention of Pollution
from Ships (as modified by Protocol of 1978); and

(3) it advocates the maintenance of an up-to-date compilation of the na-

tional laws of all states concerned, that are relevant to the protection

of the marine environment and emphasizes the need for technical as-

sistance and advice in drafting appropriate national legislation for the

effective implementotion of the regional convention and other rele-

vant international and regional agreements.

The section on institutional and financial arrangements underlines the need
to use national capabilities to the greatest possible extent, and to strengthen
the relevant national institutions where necessary to facilitate their effective
participation in the various programs envisaged in the Action Plan. A central
coordination unit is scen as necessary to oversee the implementation of the Ac-
tion Plan. It is made explicit that the financial contribution by the U.N. sys-
tem will decrease progressively as the governments of the region assume finan-
cial responsibility for the programn, which is intended ultimately to become
self-supporting after the appropriate training, equipment, and other forms of
assistance have been provided. '™

Several important decisions and recommendations were made at Baguio.

Environmental Assessment

It was felt that priority should be given to environmental assessment activi-
ties in the Action Plan, in view of the lack of adequate and comparable data in
the region. Objection was raised by some delegations to the existing program
priorities on the ground that *‘assessment should not be oriented toward pure
research objectives but rather should generate results and recommendaticns
that would lead to immediate, concrete management activities.”" % After dis-
ferent views were expressed on assessment program prioritics, it was decided
to set priorities only after the operational details had been developed. ! Also,
studies of *‘oceanographic phenomena’” were included as a new component in
the initial phase of the Action Plan '
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Environmental Management

Special importance was attached to training for achicving more cffective
management and pollution control in coastal areas.’™® In view of the work be-
ing done by IPFC and the South China Sea Fisheries Programme (SCSP), no
specific cooperative project related to fishery management or aquaculture was
included in the Action Plan.' Importance was attached to designating spe-
cially protected coastal areas and to protecting endangered species of region-
al significance; also agreed on was a project on the dumping of hazardous
wastes, although it was conceded that more information from IMCO was re-
quired on the status of global developments in this context . 200

Legal Component

The meceting agreed it was not teesible to adopt concurrently with the Ac-
tion Plan a regional convention and the accompanying protocols. Rather, it
was recommended that the plan should be adopted formally as soon as practi-
cable and that the negotiation of a convention should be taken up after further
consideration at the expert level, With reference to the draft protocol prepared
by IMCO, it was recommended that further thought should be given to the
feasibility of developing an *“independent r gional agreement that wonld ad-
dress the issues related 1o co-operation in cases of pollution cmergency, taking
into consideration the existing ASEAN contingeney plan. " The legal com-
ponent, it was agreed, should be the subject of a consuliant s study. #?

Institutional and Financial Arrangements

UNEP was encouraged (o continue exercising its coordinating role for the
completion of the Draft Action Plan “until such time as the Governments took
a final decision on the required institutional arrangements and a central co-
ordinating unit was designated.” " Tt was felt that further action was neces-
sary to identify and explore sources for funding the plan 204

More generally, note two other decisions of importance. First, in light of the
desire to extend the Action Plan at a later stage to other states of the Fast Asian
Seas region, it was agreed that the term **East Asian Region™ should be re-
tained in the title of the Action Plan, and that i reference to the option ol ex-
tending in the future the geographic scope of the region should be reflected in
the introduction of the action plan.’ " Sceond, it was agreed that immedi-
ately after the Baguio meeting the Draft Action Plan should be submitted by
UNEP to the five participating governments **for their consideration and nee-
essary action, including the designation of a national focal point at the govern-
ment level to co-ordinate all national activities related to the action plan.’ 206
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The ESCAP Regional Meeting on the Protection
of the Marine Environment and Related Ecosystems

The Ecenomic and Sociad Commission for Asia and the Pacific (ESCAP), at
its thirtv nfth session held at Manilicin March 1979, recommended that pro-
tection of the marine environment and related ecosystems should constitute a
priority arca on which ESCAP should concentraie its efforts. With thatin view
ESCAP, in cooperation with the Swedish government, throngh the Swedish
Environmental Protection Service (SEPS), undertook a series of preparatory
missions and national seminars in thirteen countries of the region during the
period 1979-1980, as a part of the regional project on the protection of the ma-
rine environment and related ccosystems in Asia and the Pacific. Following
the preparatory missions and national seminars, a Regional Meeting on the
Protection of the Marine Environment and Related Feosystems in Asia and
the Pacific was held at Bangkok from  to 8 August 1980297

All five of the ASEAN countries attended along with representatives of ten
other countries belonging to the ESCAP region: Bangladesh, China, Hong
Kong, Japan, Pakistan, Papua New Guinea, the Republic of Korea, Sri Lan-
ka, the Soviet Union, and Vietam. Representatves of UNEP, FAQO, and
IMCOQ, as well as of several nongovernmental organizations, also attended.

This exercise was quite separite from the UNEP/ASFAN effort to develop
an Action Plan for the East Asian Seas or more properly the South China
Sea. Many obvious factors prevent such a group from advancing rapidly to-
ward any collective regional effort at the management of the marine environ-
ment: the enormous size of the macroregion represented (much too large, pre-

sumably, to represent o wmit” of environmental management); the numnber,
diffuseness, and political diversity of the countries participating; and the great
disparitics among them in managerial capabilities. Yet, for the ASEAN par-
ticipants this regional meeting represented an alternative perspective on the
problems of ocean management and conservation, as well as an alternative
forum with a different set of dynamics. The results of a meeting at this
macroregional level might be expected o influence both ASEAN and non-
ASEAN views on the feasibility of extending the UNEP Action Plan beyond
the South China Sea to other sectors of the Fast Asian Scas.

More specifically, the purpose of the ESCA P regional meeting was to pool
the results of three very useful comparative studies which had been carried out
by the commission,*™ so as to provide a broad foundation for recommenda-
tions on a number of “*action-oriented programmes at the national as well as
at the subregional and regional levels.”' 2 But, inevitably, a ineeting of this
size and nature was primarily an exchange of information. Much of the inlor-
mation obtained was of fundamental importance for determining appropriate
action at any level. Not the least of the benefits of this exercise was that it rep-
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resented for some participating countries their initiation into some of the pos-
sibilities of regional cooperation, if not at the ESCAP macroregional level,
then at a lower regional or subregional level.

The Second UNEP Meeting of Experts

At the time of the ESCAP regional meeting held at Bangkok in August
1980, several members of the ASEAN/UNFP Meeting of Experts met sepa-
rately to consult on future planning by the ASEAN countries. As aresult a re-
vised assessment and management program was drafted.? This created the
need for a Second Meeting of Experts to Review the Draft Action Plan for the
East Asian Seas, which met at Bangkok 8-12 December 1980. Meanwhile, a
legal consultant, in cooperation with the UNEP secretariat, had prepared a
study on the legal aspects of the Draft Action Plan, as requested at the first
meeting,”'t and on suggested institutional-financial arrangements.”'? Among
the other documnents provided was a workshop report on the problem of ship-
generated pollution in East Asian waters, 213

At this meeting efforts were directed at*he final preparation of the Draft Ac-
tion Plan in a form likely to be acceptable to all five governments.

Environmental Assessment

On the basis of national priorities indicated by each delegation, the meeting
agreed on an abridged list of regional priority projects under three broad
headings: oceanography, pollutants (oil and nonoil), and ecosystems (man-
groves and corals). 2!

Environmenial Management

Similarly, this component of the Action Plan was limited to three key issues:
oil pollution control, waste management, and information exchange. Two
other elements, environmental impact assessment and nature conservation,
were excluded from the plan, since they were already included in the ASEAN
Environment Programme (ASEP). 215

Legal Component

Participants agreed that the executive director of UNEP should be request-
ed to convene a regional intergovernmental conference, before the Ninth Ses-
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sion of the UNEP Governing Council in May 1981, to review and adopt the
Action Plan. There was consensus the Final Act should incorporate, as appen-
d:xes, the plan and any resolutions adopted. Three draft resolutions on the
need to initiate negotiations—for a regional convention, interim institutional
arranye=ments, and financial arrangements—were prepared. The language ad-
dressed to the legal component in the Action Plan was revised slightly in a way
to suggest that the regional convention negotiatec would be acconpanied or
followed by a number of protezols, not only for cooperating in combating pol-
lution in emergencies and for controlling pollution from specific sources (eg,
land based and scabed related), but also for establishing and managing spe-
cially protected areas.

Institutional and Financial Arrangsments

No significant change was made ‘n this section of the Action Plan. The
meeting recommended that UNEP be enirusted with the interim arrange-
ments for the implementation of the Acion Plan. In response, the UNEP sec-
retariat proposed that these arrangements should be managed by a program
coordinator working from the UNEP Regional Office for Asia and the Tacific
in Bangkok under the direer supervision and with the cooperation of UNEP’s
Regional Seas Programmme Activity Centre in Geneva.?'®

The Intergovernmental Meetings

Finally, the five ASEAN governments came together formally at Manila be-
tween 27 and 30 April 1981 and adopted the revised Action Plan.?!?

In the final version of the Action Plan, the five ASEAN states agreed to par-
ticipate in a coordinated environmental assessment program that will have the
following priorities;

1. Assessment of the oceanographic phenomena with particular refer-
ence to hydrography, water masses, and water circulation, and their
effects on pollution dispersion patterns, including detailed oceano-
graphic surveys with special emphasis on
« observation of maritime meteorological piienomena and their influ-

€nce on water movements;

» study of oceanographic features with emphasis on hydrography, wa-
ter masses, water circulation. and their effects on pollution disper-
sion patterns, and

« establishment of oceanographic reference stations.
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2. Assessment of oil pollution and its impact on living aquatic resources,
including
* surveys of oil pollution sources and monitoring of oil pollution in the
marine and coastal environment; and
* cooperative research on oil and ol dispersardt toxicity.
3. Assessment of nonoil pollutants, especially metals, organics, nutri-
ents, and sediments, and their environmental impacts, including
* surveys of rivers and of land-based sources of pollution;
+ study of concentration levels and trends; and
+ study of pollution effects on the marine environment.,
4. Assessment of the impact of pollution on »nd habitat degradation of
mangrove and coral ecosystems, including
* surveys of the state of mangrove and coral reserves; and
* study of the effects of pollutants and destructive factors on mangrove
and coral communities and related fisheries.

It was also agreed that, in “the possible future expansion’’ of the environmen-
tal assessment program, the | Mlowing components “may be considered,’” at a
lower level of priority:

I. Assessment of the environmental impact of offshore scabed explora-
tion and exploitation, including petroleun, mining, and dredging.

2. Assessment of thermal pollution in coastal waters and its impact on
marine biota.

3. Assessment of the nature and magnitude of pollution reaching the
marine environment through the atmosphere. 214

Agreement on priorities proved to be difficult throughout the negotiations,
partly because of the relevance of these issues to the question of how the costs
of implementation would be shared among the five participating countries. It
did prove impossible in Manila to reach consensus on certain institutional and
financial arrangements, such as the allocation of funds. Accordingly, a second
intergovernmental meeting was held at Bangkok in December 1981,

The Bangkok meeting addressed jtself mainly to the variuns options for in-
stitutional and financial arrangements required for the implenmentation of the
East Asian Seas Action Plan. Continuing difficulty was experienced in extract-
ing sufficient moncetary commiuments from the participating governments to
permit the initiation of the Action Plan at the beginning of 1982. As of that
date, it seemed likely that the interim period prior to the actual implementa-
tion of the plan would have t0 be prolonged for several months until sufficient
funds could be raised to permit the establishment of the East Asian Regional
Trust Fund.2'?
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OTHER RELEVANT REGIONA' DEVELOPMENTS

The problems related to the protection of the marine environment in the
South China Sca region fall into three overlapping but distincet categories: (1)
the conservation of marine species (ie, the management and conservation
of commercial fishery resources, wildlife, and their habitats and breeding
grounds); (2) the prevention and control of marine pollution (caused chiefly by
vessels, offshore platforms, and land-based activities); and (3) coastal zone
management. Each of these approaches has its own features. Each represents a
distinct point of departure, a definable framework of objectives, suggesting a
certain kind of emphasis and a particular range of legal and institutional tech-
niques that might be available. At the regional level, however, legal and insti-
tutional responses can be described sutficiently within the first two of these cat-

egorics.

Conservation of Marine Species
FAO and IPFC

The Food and Agriculture Organization (FAO) was the first specialized
agency to be established under the United Nations. Since the beginning its
Fisheries Division has operated under unusually difficult constraints. Invari-
ably, the Fisheries Division has been regarded as lower in priority and status
than the other divisions of the organization. Although the problem of funding
FAO-sponsored fishery development projects has cased somewhat in recent
years due to the cooperation of United Nations Development Programme
(UNDP) and other sources, the story of the FAO Fisheries Division has very
largely been one of inadequate resources in relation to its mandate.??® The
frustrations of the division have been especially severe in conservation, man-
agement, and research arcas, regarded as its basic and long-range responsibil-
ities, because it has been obliged as a matter of priority to spend most of its in-
adequate resources on helping national governments with their immediate
problems of fishery development. For more than thirty years these same frus-
trations have been reflected in regional fishery bodies spensored by FAO,

In August 1947, at its third session, the FAO conference recommended that
FAQ establish regional bodies for scientific explovation of fishery resources.
Of seven marine regions put forward as candidates for such bodies, one was
the Southwest Pacific and Indian Occan.??' The boundaries of this region, like
the others, were to be defined by the governments that chose to respond to
this recommendation. Within a few months, eight countries—Burma, China,
France, India, the Netherlands, the Philippines, the United Kingdom, and
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the United States—had responded by becoming parties to the Agreement for
the Establishment of the Indo-Pacific Fisheries Council (IPF(C). 222 Before
the end of 1948, the IPFC was in operation, the first regional undertaking
of FAO.

The founding members of IPFC chose to define its area broadly, extending
from Easter Island in the cast (o the African coast in the west, and from the
Asian mainland in the north 1o south of New Zealand and Australia and
slightly south of the Tropic of Capricorn in the coast of Fast Africa. By mid-
1980, only nineteen couatries had become members of 1PFC 220 although it
served a region consisting of move than fifty coastal or island territories—and
two-thirds of the world's population. The relatively small membership of
IPFC should be compared with the much larger membership (thirty-nine) of
its sister organization, the Indian Ocean Fisheries Commission (IOFC), de-
spite the fact it serves a less extensive geographical areq,

The main objective of IPFC is to assist its member countries in (he “devel-
opment and proper utilization of living aquatic resources.”# g functions
are:

(1) o identify problems:

(2) torecommend research and development projects;
(3) to encourage and coordinate,

(4) to eftect standardization:

(5) to undertake research and development projects;
(6) to assist in the procurement of essential materials;
(7) to publish;

(8) to report on particular problems; and

(9) to report to FAQ, 220

Itis an advisory body lacking any powers of regulation—unlike some region-
al fishery bodies, such as the Inter-American Tropical Tuna Commission
(IATTC); and it is entirely dependent on the financial support of FAQ,

In its first five vears IPFC was concerned mainly with fact-finding and ap-
praisal, but in the following years a number of development programs were
formulated. In the present context, the most relevant of these was the South
China Sea Fisheries Development and Coordinating Programme (SCSPy,
conceived by the IPFC at its thirteenth session in 1968, Sponsored by Indone-
sia, the Khiner Republic, Malaysia, the Philippines, Singapore, Thailand,
Hong Kong (U.K.), and the Republic of Vietnam, and executed by FAQO with
UNDP financial support, this program was begunin 1974, in partto “‘encour-
age rational stock management policies, " # but also to facilitate establishing a
suitable subregional coordinating mechanism for the South China Sea states.
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With this aim in mind, the IPFC decided in 1979 to establish a Committee for
the Development and Management of Fisheries in the South China Sea.??8
This has been promoted as an innovation which is **in accordance with the de-
centralization policies laid down recently by the governing bodies of FAQ. "2
Intended to be of much wider scope than the SCSP, this committee is mod-
elled rather on subregional committees established by the IOFC. 230 Envisaged
as ‘‘the fisheries management and development arm"’ of the [PFC, it could be
“the instrument for cooperative action by all the nations of the South China
Sea area, in all aspects of fisheries.”'?*! On the face of things, this committee
could do much to advance the status of concerted fishery conservation policies
in the South China Sca. 2%

This 1s, however, a minor development in a much more ambitious, global
effort by FAO to effect a radical restructuring of regional fishery commnissions
around the world.?** This restructuring strategy is, of course, a response to the
questions that have been raised about the future role of such commissions in
the new era, dominated by the emergence of 200-mi exclusive economic zones
or exclusive fishing zones in all regions.”** “Wkhat IPFC needs now,'" it has
Been suggested, “‘is a strengthening of its presence throughout the area it is
serving.”’? Strengthening may depend not only on the creation of new subre-
gional mechanisms, such as the committee for the South China Sea, but also
on the restructuring of the overall institutional framework for such mecha-
nisms. With this in mind the South China Sca countries may wish to weigh the
advantages and disadvantages of having their own subregional fishery conser-
vation body as part of a larger framework than IPFC, such as an amalgama-

tion of [IPFC and [OFC, 2
SEAFDEC

At the Third Ministerial Conference for the Econom’: Development of
Southeast Asia (MEDSEA), held at Singapore in April 1968, ten nations
agreed on establishing the Southeast Asian Fisheries Development Centre
(SEAFDEC).?” Shortly afterward a secretariat, headed by a director-general,
was based in Bangkok to coordinate the functions and programs of the center.
Today, the center has three departments: the Marine Fisheries Training Te-
partment in Bangkok, the Marine Biology Departinent in Singapore, and the
Aquaculture Departient at Tighanan, Hoilo, on the island of Panay in central
Philippines. 2%

As its name sugaests, SEAFDEC is interested in fishery development rather
than conservation. Indeed, its approach to fishery management is almost anti-
conservationist. But SEAFDEC carries out fishery-related research that has
conservation as well as development implications. %
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Prevention and Control of Marine Pollution
IMCO

The Intergovernmental Maritime Consultative Organization has been con-
cerned actively with marine pollution since the 1950s,24° but this concern has
been limited to vessel-source pollution. Moreover, as a global agency con-
cerned with the environmental impact of the entire world shipping industry,
its regional activities have been modest. But in recent years there has devel-
oped a trend toward the establishiment of regional centers for monitoring ship-
generiied hazards to the marine environment. The first such center, estab-
lished in Malta under the Mediterrancan Action Plan, is operated by IMCO
personnel in cooperation with UNEP. Similar centers are likely to be estab-
lished in other regions in the 19805, perhaps as part of a system of multipur-
posc regional rescarch and training centers envisaged at UNCLOS 11241
Alrcady, a reasonable prospect exists that such a regional center may be estab-
lished under joint ESCAP/UNEP/IMCO auspices for Southeast Asia. 24?2

IMCO also seems to be acquiring a regional role in the prevention and con-
trol of marine pollution through its authority to grant approval to proposals for
vessel-traffic control systemns put forward by its members.2 A traffic separa-
tion scheme for the Malacca Strait and adjacent waters received approval in
1980 after a munber of lighthouses and other necessary facilities had been in-
stalled in the region.?* Still another regional role for IMCO may evolve as a
result of the provision at UNCLOS [I1 for designated “‘special areas,’'#3
Much will depend on the kind of relationship that can be cultivated between
IMCO and environmentally vulnerable coastal states. 246

ASEAN

As noted above, UNEP’s efforts to promote an Action Plan for national and
regional action under its Regional Seas Programme have focused, in the cur-
rent phase, on the ASEAN countries.?*” These five nations have already taken
a lead in regional consultation and coordination, especially in the effort to
combat the threat of ship-generated oil pollution in the Malacca Strait and ad-
Jacent waters, 248

The first effort to respond internationally to the marine pollution problem
in the region was the International Workshop on Marine Pollution in East
Asian Waters, organized Jointly by UNEP, FAO, and UNESCO in April
1976. Among the major projects discussed, three were sin- « § out by the
ASEAN countries as having special priority: (1) assessment of oil pollution
and its impact on living resources; (2) effects of agro-industrial wastes on the
coastal ecosystem; and (3) the impact of pollution in the mangrove ecosystem
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and its productivity.?*® Since then the ASEAN countries have been particu-
farly active, both with and without UNEP collaboration, in attempting to deal
regionally with the first of these problermns.

For example, the ASEAN Experts Group on Marine Pollution has pro-
duced an ASEAN Contingency Plan for the Control and Mitigation of Marine
Pollution.?**2*! Indonesia, Malaysia, and the Philippines have gone further,
with the assistance of IMCO and UNEP, and developed an Action Plan for
the Celebes Sea, which is intended to reflect the underlying philosophy of
the ASEAN Contingency Plan.»? In June 1979, the First ASEAN Working
Group Meeting on Marine Sciences identified marine pollution problem areas
requiring strong scientific inputs through regional cooperation . 23

In recent years much hope has been invested in the prospect of collaboration
between UNEP and ASEAN as a mode of regional cooperation for the preven-
tion and control of marine pollution. This effort has not been without diffi-
culty. The First Meeting of the ASEAN Experts on the Environment, held in
December 1978, recommended the creation of a Sub-Committee on the En-
vironment under the ASEAN Committee in Science and Technology. This
recommendation fziled to win approval at the Fifth Meeting of the ASEAN
Standing Committee held at Bali in June 1979, but the Starding Committee
did approve, in principle, of ASEAN-UNEP cooperation in the areas identi-
fied by the ASEAN Experts on the Environment. At its Second Meeting, held
at Penang in September 1979, the ASEAN Experts on the Environment re-
viewed UNEP activities in the region and included the ASEAN Regional
Seas Programme among its four ‘‘urgent priority arcas.''*** As a result, the
UNEP-ASEAN nexus was assured. and, as seen above, this mode of coopera-
tion resulted in the adoption in 1981 of the UNEP Action Plan for the East
Asian region by the live ASEAN governments, 2%

ESCAP

The importance of incorporating environmental factors into development
planning has been emphasized repeatedly by the UNEP Governing Coun-
cil.?¢ With the support of the U.N. Economic and Social Council (ECO-
SOC), the Economic and Social Commission for Asia and the Pacific has re-
cently begun to accentuate the development-and-environment theme in its
development strategy for the 1980s.%%7 In particular, ESCAP’s Environmental
Co-ordinating Unit (ECU) in Bangkok has been cultivating a collaborative re-
lationship with UNEP in the ESCAP region.?>* Collaboration between the two
agencies has concentrated, in part, on efforts to promote the Action Plan for
the Protection and Development of the Marine Fnvironment and Coastal
Areas of the Southeast Asian Region initiated under the UNEP Regional Seas
Programme. ESCAP’s marine-related environmental work gives special at-
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tention, therefore, to the five ASEAN countries, since they are the initial
sponsors of that plan; and, 1o that extent, the problems of marine pollution
prevention and control, which are the special concern of ASEAN, tend to be
given priority by ESCAP also. 25

As a regional organization with a large and diverse membership, 26¢ ESCAP
has geographical responsibilities for environmental protection that go far be-
yond the South China Sea, but since 1978 it has been possible for ESCAP o
develop a special interest in the protection of the marine environment and re-
lated ecosystems through a project funded by the Swedish International Devel-
opment Agency (SIDA) and supported by the Swedish Environmental Protec-
tion Service (SEPS) and other departments. The immediate objectives of this
project were: (1) to organize a series of national seminars in the developing
countries of the ESCAP region having significant problems of marine pollu-
tion; (2) to convene a regional seminar to examine in depth the emerging tech-
nologices and legislative measures; and (3) to organize a study tour in Sweden
with a view to familiarizing the participants with the technology and practical
approaches adopted in that country for combating marine pollution.?6! A sec-
ond phase of the project, comprising long-term, follow-up activities, may in-
clude the establishment of a regional tratning center for marir - pollution con-
trol and related skills. 02

10C

The Intergovernmental Oceanographic Commission of UNESCO conducts
a number of regional research programs around the world. 2 One of these
is executed by the Working Group for the Western Pacific (WESTPAC).
WESTPAC’s main activities fall into three categories, including Marine Bial-
ogy and Pollution.?** It is hoped that FAQ (and the IPFC) and the UNEP Re-

gional Seas Programme will cooperate in this work . 208

NATIONAL RESPONSES
Introduction

At the national level, some legal and institutional mitiatives for the protec-
tion of the marine environment tend to be taken within an integrated frame-
work of developmental and environmental considerations related 1o the use
and management of the coastal zone. 2 In the South China Sea region the
coastal zone management approach o the protection of the marine environ-
ment is just beginning to be implemented by a few of the coastal states. Most
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of the existing national responses, however, can still be described within the
other two categories: the conservation of marine species and the prevention
and control of marine pollution. The first of these two categories should be
divided into two subcategories: the conservation of commercial fisheries and
the conservation of nature (ic, the protection of marine wildlife and relaged

ccosystems).

Consevvation of Marine Species
Fishery Conservation

Conservation trends in the South China Sea countries should be evaluated
by reference to the emerging pattern of environmental legislation in the re-
gion.*7 In the case of fisheries, conservation constraints can be imposed as
conditions warrant through a variety of regulatory techniques. Typically, fish-
ery regulations provide for licensing, control of capture methods, prescribe
seasons for protected species, limit mesh sizes, determine minimum weights
and sizes of fish to be landed, and identify arcas for protection, such as spawn-
ing grounds or arcas where overfishing has occurred. 68 Licensing is at the
heart of most modern systems of fishery regulation and provides the most con-
venient means of limiting entry to stocks subject to conservation controls. The
normal regulatory systemn, then, is amenable in theory to scientific influence
and is potentially of almost unlimited administrative Hexibility.

The efficieney of this system i practice depends, of course, on a host of vari-
ables within the context of development planning, not the least of which are
prevailing political attitudes. Morcover, even the best intentioned fishery con-
servationists usually are frustrated by the lack of adequate scientific informa-
tion about the stocks; and, even when appropriate conservation regulations
are cnacted, the problems of enforcement tend to be formidable, 269

In recent years most of the South China Sea countries have extended their
fishery jurisdictions in accordance with the evolving regime of a 200-1ni exclu-
sive ecconomic zone,*™ but like many other countries elsewhere they scarcely
have begun to develop elaborate fishery conservation programs commensurate
with expanded opportunities for exploitation of offshore stocks. Indeed, some
of them may be further removed than ever, proportionately, from the goal of
self-sufficiency in scientific rescarch and enforcement for the extensive arcas
now under their national jurisdiction. Much of the current emphasis still is on
the development of small-seale, inshore fisheries, which have always been un-
der national jurisdiction, rather than on the management of more distant, off-
shore stocks, which have just been brought under coastal state jurisdiction, ?”!

For illustrative purposes it is worth noting some of the features of four na-
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tional systems of fishery regulation in the South China Sea region: Indonesia,
Malaysia, the Philippines, and Thailand.

Indonesia. By virtue of three enactments between 1957 and 1962, Indonesia
claims not only a 12-mi territorial sea but also extensive **internal waters’" be-
tween and among the thousands of islands that constitute this widely scattered
nation state.?”? The delincation of **archipelagic baselines’ had the purpose of
enclosing thousands of square miles of ocean under the sovereignty of the
claimant state.2”3 Despite the protests of other countries, notably Japan, whose
nationals have exercised “‘traditional fishing rights’" within these lines,?7 ef-
forts have been made since then to enforee this jurisdictional claim against for-
cign fishermen. In March 1980, Indonesian jurisdiction was further extended
by a declaration claiming a 200-mi exclusive cconomic zone. Couched in the
language of the most recent UNCLOS 11 texts, the declaration claims *sov-
ereign rights for the purpose of exploring and exploiting, managing and con-
serving living and non-living natural resources’ in the area. *7

Recent Indonesian fishery regulations cover a wide range: optimal utiliza-
tion of shrimp products;?”* scasonal or arcal closure of fishing grounds for des-
ignated species;?’” limitation of size and number of specified types of vessels,
nets, and other equipment;?* trawler prohibitions in certain arcas: gear
prohibitions;*** and so forth. Certain Indonesian coastal waters are divided
into four “‘fishing belts”'; and in cach belt, measured from the shore, desig-
nated types of vessels are prohibited. ' In a recent regulation, ™ offshore de-
mersal fishing arcas are divided into four zones, and cach Indonesian trawler
18 permitted to operate only within the zone assigned o it Under an In-
terim Agreement signed in 1968, Japanese {ishermen were permitted to fish
in Indonesian waters on payment of a preseribed fee, but in 1975 this provi-
sion was replaced by a profit sharing arrangement. Because of enforcement
and other difficulties, the future of thi= arrangement is now in doubt, and In-
donesia may have to develop a new strategy for fishery cooperation with Ja-
pan, as well as with other fishing states in the region, such as Malaysia, South
Korea, Singapore, and Thailand.

Malaygsia. The Fisheries Act of 1963 is the principal statutory framework for
fishery conservation in Malaysia. ® ‘I'he Heensing system gives almost unlim-
ited discretionary authority to the director general and officers of the Fisheries
Departrnent. ®7 Provision is made for arrvest, scarch, seizure, and forfeiiure by
“[a]ny fishery officer and any police not below the rank of corporal.”*8 The
minister is authorized to make regulations in a wide range of matters pertain-
ing to maritime and estuarine fisheries; ® note that * maritime waters’” means
“*that part of the seas adjacent to Malaysia, both within and outside territorial
waters, whether or not citizens have by international law the exclusive right of fishing”
[emphasis added].
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Since 1963, only a limited number of regulations occurred under the Fishe-
ries Act. One set of regulations deals specifically with the protection of cock-
les;*! another with the licensing of fishing stakes and appliances, and with the
terms and conditions of license for trawl fishing; 22 and still another with a pro-
hibited method of artisanal fishing.2% In 1976, separate regulations for Sara-
wak in Eastern Malaysia were promulgated, 294

The Philippines. Like Indonesia, the Philippines has in recent years made ex-
tremely extensive jurisdictional claims to its neighboring and circumjacent
waters.? Both in its territorial and archipelagic waters, the Philippines claims
full sovereignty for all purposes, including fishery exploitation and conserva-
tion. Moreover, like Indonesia, the Philippines has also laid claim to a 200-mi

. . ,
sovereign rights’ to

i

exclusive economic zone within which it would have
fishery and all other resowrees in accordance with the terms of the emerging
UNCLOS I Conveation. * Most of the principal fishing grounds are locat-
ed i shallow archipelagic waters. Offshore and occanic waters bevond the
200-mi isobath are not exploited by Philippine fishermen, except for tuna,
which in the last five years has become the single most important fishery for
that country .27

The regulatory structure for the Philippine fishing industry is defined in
Presidential Decree No. 74 of 16 May 1975, Loally, institutions are in place
for management of the fishery resources: the Fishery Industry Development
Council (FIDC) to plan and coordinate fishery development and management
and to provide overall policy guidelines; and the Bureau of Fisheries and
Aquatic Resources (BFAR) to implement the FIDC’s plans and to enforce
fishery regulations in conjunction with the Philippine Coast Guard. ® In prac-
tice, fishery management in the Philippines, as in the other South China Sea
states,* s still narrowly based on a limited range of conservation measurcs.
This is reflected in legislation which is concerned mainly with prohibiting fish-
ing with explosives and clectricity, with the closing of fishing arcas, and with
the banning of certain types of trawling gears, 300

Thailand. Fishery conservation and management in Thailand rests legally on
two cnactments: Fisheries Act, B L. 2490, and Fisheries Act (No. 2), B.E.
2496. The first of these is a lengthy statute, which consolidates nine carlier
statutes. > All fisheries belong to one of four categories: preservation fisheries,
leasable fisheries, reserved fisheries, and public fisheries. ™2 Any fishery that is
nut assigned to one of the first three categories is deemed a public fishery 303
Conservation regulations seem designed chiefly for leasable and reserved fish-
eries, but theoretically all rights of fishing—even in public fisheries—appar-
ently are subject to conditions which may be imposed by the minister of Agri-
culture, the dircector-general of the Department of Fisheries, or other officials.
The minister has the authority to require some or all fishermen and their gear
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to be registered and to pay a prescribed license fee. The amendrments in the
second statute do not significantly change the overall system of regulation 4

Protection of Marine Wildlife and Related Eecosystems

Still relatively little systematic legislation of this kind exists in the South
China Sea region. but in a number of countries legislative measures of a lim-
ited nature in related problem areas now are being considered.”® These pre.)-
lem areas are the protection of mangrove arcas, the preservation of coral reefs,
and the development of aquaculture.,

Mangrove forests. Common throughout much of the South China Sea, man-
grove forests are important in the preservation of coastal and estuarine ccosys-
tems. The governments of the region now are aware of the dangers threaten-
ing these coastal forests and related marshlands,**” and have responded by
participating in joint workshops. 2 Mangrove forest conservation normally
has come under general Forest Acts, but these statutes traditionally have em-
phasized the collection of revenues rather than conservation.* Awareness has
grown, however, of the need (o en.. -t special ad hoe measures for the preserva-
tion of mangroves. In the Philippines a National Mangrove Committee has
been established to consider, among other things, what legal and institutional
arrangemnents would be appropriate, 410

Coral reefs. Like the mangrove swamp, the coral reef is a highly productive
community in the coastal zone. It is habitat for a wide variety of marine orga-
nisms and contributes sivnificantly to the production of plankton.*! Wide-
spread throughout the So *% China Sea and subject to sundry, indiscriminate
uses and abuses,*'? cora! reefs have received the attention of three interna-
tional scieutific congresses.™? Workshops and conferences have helped pro-
mote the need for legislative protection. In the Philippines a number of
decrees have already been issued for this purposc: for example, the Coral Re-
source: Development and Conservation Decree of 1977, which prohibits the
gathering, harvesting, and exporting of ordinary coral but allows exemptions
under special permit for educational and scientific purposes. 't

Aquaculture. The process of aquacultural development involves introducing
or augmenting in coastal or fresh water arcas species that ave amenable to the
techniques of farming or husbandry.?'* In theory, almost any species may be a
«andidate for aquaculture,®"s and therefore most developing countries with
serious problems of protein deficiency place a priority on aquaculture within
the context of fishery development. This approach to fishery development,
however, requires a sophisticated understanding of the variables affecting the
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ecological balance among existing species in a chosen area. Some believe, for
example, that fish farming can help conserve mangroves. ¥’

Approximately 70 pereent of the world’s aquacultural output is produced in
Asia. With this in mind, the Fourth MEDSEA Conference, held at Bangkok
in April 1969, accepred a proposal to establish an Aquaculture Department as
part of SEAFDEC, and this department was established formally in the Philip-
pines in July 1973. At the same time an Asian Institute of Aquaculture with a
wider multinational scope than that of SEAFDEC was established, and in
1978 the Asian Aquaculture newsletter was naagurated. Since 1973, the aqua-
cultural activitics of the SEAFDEC member states have been coordinatea nd
developed in Targe part by the intergovernmental Aquaculture Department, ¥
As long as this trend continues, regional initiative scems likely to play an
important role in aquacultural development and management in Southeast
Asia M

Prevention and Control of Marine Pollution

ESCAP has carried out two surveys of recent legal developments related to
the protection of the environment. The first covered environmental protection
legislation for the ESCAP region in general %0 The other dealt with legislation
and other legal instruments for the protection of the marine environment in
Southeast Asia only. "' The first study was prepared for the Intergovernien-
tal Meeting on Environmental Protection Legislation, held at Bangkok in July
1978 under the joint auspices of ESCAP and UNEP. The second was pre-
pared for the regional meeting convened by ESCAP and SIDA in Bangkok in
August 1980.

Some general conclusions reached by the studices should be noted. First, the
ASEAN countries share genuine concern about the threat of marine pollution
in the region, especiall * the threat of oil pollution by vessels and offshore drill-
ing installations. Othe sources of marine pollution have a lower priority. 22
Secand, concern abou: oil pollution is not always matched by appropriate pre-
ventive and remedial legislation and related measures. In most of the South
China Sea countries a great deal of legal and institutional development is nec-
essary before a response is achieved equal to the perceived threat. Most of the
existing legislation designed to prevent and control oil pollution is restricted to
territorial waters, and even there the enforcement system leaves much o be
desired.?® Third, many of the international conventions on the prevention
and control of marine pollution have yet to be signed, ratified, or acceded to
by the ASEAN countries.*?* This seems due partly to a desire to wait until the
outcome of UNCLOS 1 is known and partly to a degree of skepticism about
the efficiency of some existing conventions.’? Fourth, interest is apparent in
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various modes of regional cooperation for marine pollution prevention and
control**—nperhaps even in the idea of an appropriate subregional conven-
tion®7—but, in general, a disposition exists against the notion of a model stat-
ute or model regulations for environmental purposes.®?® The diversity of the
region limits the feasibility and desirability of bringing the national legal sys-
temns into accord. If this is not a major objective of regional treaty-making,
then this raises questions about the kind of regional treaty-making that should
be pursued under the UNEP Regional Seas Programme.

To illustrate the diversity of existing national legislation dealing with ma-
rine pollution problems in the South China Sea, it may be enough to look
briefly at the existing statutory approaches in the ASEAN countries.

Indonesia

As the major offshore oil producer in the South China Sea, Indonesia, ap-
propriately, has the most detailed legislative and regulatory provisions dealing
with this source of oil pollution.¥® This legislation stresses repeatedly the obli-
gation of the enteryrics 1o ““prevent the occurrence of pollution and 1o control
any that occurs.”’ ¥ Suci, provisions are not always limited to oil pollution. !
The enterprise is required 1o have an approved contingency plan and to keep
all necessary equipment readily available. 2 ‘The penalty for violations can be
as high as one million rupiahs (Rp) (US $100,000). But there is still no provi-
sion for mandatory environmental impact assessments for offshore activities,
and on the remedial side little has been done 1o develop a system of civil law li-
ability for oil pollution wamage resulting from such activities, '

Indonesia has adopted or implemented a few of the international conven-
tions dealing with vessel-source pollution;*** its own legislation™ has been up-
dated and supplemented in various ad hoc enactnents; ™ and a national oil
spill contingency plan recently has been developed. 7 Yet, a great deal of leg-
islative development is still needed to give Indonesia a full-scale system of pre-
ventive and remedial measures to deal effectively with the various forms of
ship-generated pollution threatening its nadional waters and adjacent areas, in
acr~rdance with the principles and procedures envisaged at UNGLOS 111 and
in existing international conventions. ™ Even less has been accomplished in
the control of land-based pollution hazards.

Malaysia

The main legislative vehicle for the prevention and control of vessel-source
pollution in Malaysia is the Environmental Quality Act of 1974. This statute
purports to be applicable to foreign as well as domestic vessels, outside as well
as inside territorial waters, and to that extent it may be invalid and unenforce-
able under international law, especially as Malaysia has not adopted any of the
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relevant international conventions. Morcover, its provision dealing with ma-
rine pollution is limited to 0il.** Inconsistencies and limi‘ ations eisewhere in
the text suggest the need for new legislation.*° But oil spills resulting from ves-
sels are now dealt with under an impressive national contingency plan, which
involves an efficient system of communication among the thi.e major ports,
the Marine Department, and the Division of Environment. !

The Environmental Quality Act has no direct provision for the protection of
the marine environment from offshore installations. Offshore activities are
covered by the Continental Shelf Act of 1966 (as amended) and the Petroleum
Mining Act, also of 1966, but neither lists environmental protection among
the purposes for which regulations may be issued. As to discharges from land-
based sources and pollution originating in inland waters and the atmosphere,
these indircc forms of marine pollution are subject to regulations promulgat-
ed under the Environmental Quality Act; but as the government moves to-
ward the development of a more comprehensive national environmental pol-
icy these regulations will have to be tightened and expanded.

The Philippines

In the Philippines Presidential Decree No. 984 authorizes the National Fol-
lution Control Commission (NPCC) to prevent and control water, air, and
land pollution throughout the country. In consonance with the Philippine En-
vironment Code, the NPCC developed various measures specifically for ma-
rine pollution control purposes, but the scope of its rule-inaking authority is
uncertain because it is shared with the Philippine Coast Guard (PCG).?*2 In
recent years the PCG has issued detailed Rules and Regulations for Preven-
tion, Containment, Abatement and Control of Marine Pollution.?** These
measures regulate the discharge of oil, oily mixtures, noxious substances, and
“refuse matter’ into the sea, bays and other shoreline arcas, rivers, and
lakes.*** But these and all other marine pollution regulations nromulgated by
the Philippines are limited to *‘territorial waters,”
ters,”” and tributaries thereof. Presidential Decree No. 602 has created a Na-
tional Operation Centre for Oil Pollution under the PCG, and a National Qil
Spill Contingency Plan has been developed. Note also that the Philippines is
one of the few countries in Southeast Asia to have ratified and implemented
the 1954 IMCO Oil Pollution Convention.

The Philippines has a rapidly developing interest in offshore oil produc-
tion.*** Relevant regulations are evolving, but envizonmental precautions and

“inland navigable wa-

controls are not yet specifically spelled out.*** The government has acknowl-
edged the equal, or even greater, importance of ce atrolling land-based marine
pollution and suggested that a baseline study be undertaken to identify the pol-
lutants of utmost significance to the marine ecosystems surrounding the Phil
ippines.**’ Systematic protective legislation is not yet a prospect, however.



64 Environment and Policy Institute

Singapore

Singapore’s response to the dangers of ship-generated pollution is perhaps
the most comprehensive of all the ASEAN countries. Like the Philippines, it
has ratified and implemented the 1954 Oil Pollution Convention in its Preven-
tion of Pollution of the Sea Act (1971). Moreover, it has added strict measures
of its own for prevention of discharges of oil and oily mixtures into Singapore
waters. Amendments have been effected by the 1973 Civil Liability (Oil Pollu-
tion) Act and the 1976 Prevention of Pollution of the Sea (Amendment) Act,
and regulations thereunder. The liability standard in the 1973 statut= is higher
than that imposed under the 1969 International Convention on Civil Liability
for Oil Pollution Damage. This may give rise to difficulties since Singapore is
not a party to that convention and yet seems anxious to apply its 1973 act ex-
traterritorially.** The regulations under the 1976 Act provide for storage of
oil dispersants by petroleum companies for use in contingencies. Note that,
since 1971, a national oil spill contingency plan has existed in the form of a
“‘marine emergency action procedure,*3* but no provision has been made for
liaison with neighboring states.

Singapore also has imposed restrictions on the marine transportation of ra-
dioactive materials under its Radiation Protection Act of 1973 and has devel-
oped a considerable body of water quality regulations for the treatinent of sew-
age and for the control of industrial emissions. Since it is not yet involved in
offshore petroleum production or related activities, it has had no occasion to
develop environmental safeguards for that purpose. 33

Thatland

Of the five ASEAN countries, Thailand has the least legislation governing
marine pollution. Almost none of =" » existing marine pollution conventions
has been ratified or otherwise imptemented by Thailand, and the formulation
of a legislative strategy is just beginning. The existing water laws, for exam-
ple, are aimed only against nuisance or disturbance, and the Navigation Act,
which empowers the harbor master to control nil pollution, is not regarded as a
sufficiently vigorous mechanism. But the need 1o remedy these deficiencies has
been acknowledged by the Thai government™ and a step in this direction was
taken in June 1979, when the National Seminar on the Protection of the Ma-
rine Environment and Related Lcosystems was held under ESCAP auspices in
Bangkok. 352

Thnis seminar, which provided an excellent overview of the marine pollution
problems in Thailand, scems likely to have an important influence on the fu-
ture development of an effective legal and institutional response to these prob-
lems, even if only a fraction of the participants’ recommendations are acted
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on. Although **the major pollution loads come from the large cities and from
waste-producing industries,” it was pointed out that shipping and harbors
“must be considered in any control program’’: *‘no control program can be
implemented without control of all the pollution sources.””** The merits of
United States and Australian legal approaches to environmental protection
were compared 4% and recommendations for a legal strategy were ad-
vanced and discussed. %7 Considerable attention was devoted to the tech-
niques of oil-spill control and a new administrative framework was proposed
by the chief of the Environmental Impact Evaluation Division of the National
Environinent Board (NEB).** These and other proposals for a national plan
of action have been approved by the NEB, under the Improvement and Con-
servation of National Environmental Quality Act of 1975, and prepared for
submission to the cabinet. From these proposals it is intended to develop a Na-
tional Contingencey Plan, establish a Marine Oil Pollution Control Board, and
coordinate the work of various government agencies and the privae sector for
more effective prevention and abatement of oil pollution.

In February 1981 a Ministerial Resolution was promulgated to stop dredg-
ing near Phuket. 1t appears that this legislation, which delays new dredging
until 1983, is due less to environmental considerations than to the conflict be-
tween mining and tourism in the coastal zone. Preparations are also under
way for developing measures to curb land-based pollution of the sea. "Fhe stat-
utory basis for environmental precautions against offshore petroleum produc-
tion and related activities already exists and awaits the development of regula-

tions. !

Coastal Zone Management

“Coastal zone management,’” *‘coastal resources development and man-
agement,’’ and similar phrases have been coined in an effort to articulate an
integrated approach to the development, regulation, and management of
resources and activities of special importance in coastal arcas, at the environ-
mentally critical interface between the land and the sea.** Coastal zone man-
agement has not yet become the focus of systematic programming by interna-
tional agencices, since its integrated, multipurpose orientation cuts across the
traditional activities of functional agencies such as the FAQ, IMCQO, 10C,
and WHO.%! At the national level, morcover, few i any of the South China
Sea countries can be said 1o have responded to the growing need to enact legis-
lation that deals with coastal zone management problems in an integrated and
systematic manner.*? Yet, such an approach could conceivably cost less “han
a variety of scattered ad hoe approaches reflected in separate and often incon-
sistent bits and pieces of legistation. Most developing coantries cannot afford
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to dispense with planning, and coastal zone management is intended essen-
tially to be the product of pPlanning at jts besg, 19 Moreover, a system of cuastal
Zone management would accommodate many of the prioritics already identi-
fied by the South China Sea countries: aguacaliural development : community
involvement in integrated fishery development; shoreline siting of mining, in-
dustrial, and energy-producing facilities: protection of mangrove areas; pres-
ervation of coral reefs; water quality control in estuaries and rivers; harbor
development and management; beach protection; and other coast-related
problems.

CONCLUSIONS
The Regional Level of Treatment

Regionalism is, above all, alevel of treatment intermediate between the na-
tional and the global ag which appropriate cooperative action can be taken by
national and international agencies to deal effectively with such problems as
the protection and conservation of a shared ocean environment. The feasibil-
ity of such cooperative action depends chiefly upon the pereeption of the na-
tions in question that they do in fact have o Ushared” or “*common interest”’
in the ocean areas of their m-ighb()rh(m(l, whatever the legal status of the vart-
ous areas. In an age of extended national jurisdiction in the ocean, the concept
of common interest js losing much of irs traditional association with that of in-
clusiveness and with the principle of reciprocity. Rather, it js becoming a more
complex combination of elements, such as inrcrdcp(rndvncc, mutual benefie,
complementarity, an Jjoint responsibility, as well as mclusiveness and reci-
procity. At a time when the common heritage of humanity js beginning to as-
sume an institutional significance at the slobal level, it would be perverse if the
parent concept of common interest did not also acquire institutional signifi-
cance at the 1 cgional level.

Regional arrangements, through which cooperative action can be taken in
the common interest, have been referred to in this baper as taking the form of
regional agreements or regional organizations, By for purposes of analysis
and advocacy alike, it should be recognized that regional arrangements take
more than these two forins. As 4 matter of principle as well as tonvenience,
they may be classified according to the nature, degree, and duration of commiz-
ment involved, for cooperative action lacking any commitment by the nations
in question lacks any real significance. Accordingly, four kinds of regional ar-
rangements may be distinguished: minimal commitments, special commit-
ments, formal commitinents, and organizational commitments.

Minimal regional commitments are those accepted as routine matters of
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courtesy and as low-cost investments in neighborly goodwill. They are 1e-
flected in informal and occasional exchanges of information and in official Eut
occasional notification and consultation outside any agreed upon framework
of cooperative behavior. Regional arrangements of this sort are everyday oc-
currences around the world and generally pass unnoticed outside the world of
stafl-level communications in diplomatic and other sectors of bureaucracy.

Special regional commitments are those accepted as significant but finite,
specific medium-cost investments in collaboration with neighboring nations
to secure a narrowly defined objective of joint interest. They may be limited
joint projects; more ambitious, medium-term programs; or joint development
or planning exercises that have more intimate, longer lasting implications,
though outside any framework of indefinitely continuing commitments.

Formal regional commitments are those accepted in a publicized, legally
significant form in the name of the state, often with long-term or indefinite
consequences for the nations accepting them, Generally, these are treaty ar-
rangements of one kind or another: bilateral or plurilateral neighborhood
agreements or regional agreements. Sometimes, however, they may be issued
as joint communiques or declarations that lack full treaty character but are,
nonetheless, public and formal expressions of policy commitment with some
juridical significance. Normally, questions arising out of formal commitments
are dealt with in accordance with the principles, if not always the procedures,
of international law.

Organizational vegional commitments are those accepted by the creation of,
and participation in, joint institutional mechanisms. Most international insti-
tutions—whether global, regional, or subregional—belong to a creuit of or-
ganizations. Accordingly, many new organizational regional commitments
are additions to the appropriate circuit, designed to serve a supplementary or
developmental function of a fairly specific kind. Such initiatives might be
described as “‘link arrangements,’” since their purpose can be understood and
evaluated only by reference to the appropriate circuit. Some link arrange-
ments are created primarily to cnable existing organizations to focus more
sharply and work more efficiently within a more limited regional setting, as
when a regional commission creates a subregional committee within its mem-
bership. A higher level of regional organization is represented by regulatory
commissions with some degree of autonomy or discretionary authority, inde-
pendent of the governments of the member states. The most highly developed
mode of organizational regional commitment is the permanent, collective or
quasi-communal organization. This category ranges from communal, multi-
functional entities—such as the European communities—through regularly
convened, multiple-purpose, continental or semicontinental forums, such as
the Organization of American States, the Organization of African Unity, and
the League of Arab States, to more loosely conceived mechanisms for consul-
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tation, coordination, and the vccasional joint initiative, such as the Nordie
Council, 3+

The Role of Regional Cooperation in the Protection
and Conservation of the Marine Environment

In any given context, one must not exaggerate the virtue or importance of
regional cocperation. International lawyers are not alone in being susceptible
to this kind of ideal, particularly in an age when so many nations seem to be
turning away from the ideal of global cooperation. But a degree of caution or
skepticism about the desirable scale of regional cooperation should be enter-
tained, even by the advocate for such initiatives,

Like it or not, we live in a world of nation states. In varying degrees, all
national governtnents pay lip service to the principle of international coopera-
tion, both global and regional, but most recognize such utterances as obliga-
tery rhetoric in international politics and diplomacy. Few, ifany, regard inter-
national cooperation as an end in itself,36s Cooperative initiatives are seen
rather as means to other ends, and these ends almost always are conceived and
defined in national terms. Regional cooperation for the protection and conser-
vation of the marine environment will be construed by national governments
as a possihle, rather than a preferred, approach to a varicty of national, ocean-
and coast-related purposes. 'This attitude may be mistaken or short-sighted,
but it is the predominant official attitude with which advocates for marine re-
gionalism will have to contend, especially in an age of extended national Juris-
diction. The expectations of national enrichment engendered by this trend
may be illusory in many cases, but proposals for marine regional arrange-
ments in the 1980s are likely to be evaluated priniarily by the extent to which
they seem conducive to these ends.

But skepticism also can be carried too far. Most coastal states probably will
suffer frustrations in the 19805 as they try to take advantage of extended zones
of national jurisdiction, not least in the difficult process of integrating conser-
vation and other environmental considerations with development planning.
Sooner or later, regional conservation arrangeme:ts of one kind or another
are likely to be accepted by most coastal states as an important contribution to
developmental objectives conecived in the national interest, Regional coopera-
tion will be perceived as an opportunity to strengthen national capabilities
rather than as a constraint upon national will. As national caution dissipates in
the longer run, many coastal states might advance from minimal and special
regional commitments to a wider range of regional agreements and regional
organizations.
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The Role o! Regional Arrangements in the Protection
and Conservation of the South China Sea

Most nations are somewhat reluctant to enter into regional arrangements—
that is, formal or organizational commitments—exrept in unusually auspi-
cious or desperate circumstances. Regional arrangements of both kinds gener-
ally are avoided unless a clear prospect exists for deriving rational benefits or
confronting a common danger. Such commitments tend to be long-term—
indeed, they are often of indefinite duration; in the long-term unexpected dif-
ficulties may arise; and such commitments usually are conspicuous undertak-
ings for which leaders and officials may be accountable. Given a real choice,
governments prefer minimal and special commitments as modes of regional
cooperation.

Government reluctance to resort to regior=l agreements and regional or-
ganizations is quite evident in Southeast Asia, especially in the context of en-
vironmental protection, which has to fight for recognition and support against
other allegedly higher priorities. In such a context, the reluctant states, like
those of the South China Sea region, may be won over only after a watering-
down of proposed treaty commitments to general, vague, or nonmandatory
language, or after an assurance that membership in a proposed organization
will not result in onerous costs. Any recommendations for environmental co-
operation among the governments of a region must recognize these reali-

ties. 1o

Regronal Agreements

International lawyers, bureaucrats, and diplomats perhaps are inclined to
overrate the value of international treaty arrangements as a mode of region-
al cooperation. In normal, nonregional relationships between two or more
states, many important reasons exist, of course, for treaty-making in its broad-
est sense; and in regional settings treaty-making may be necessary to create
certain kinds of organizational commitinents between neighboring states. But
in the specific context of regiv..al cooperation, treaty-making should be viewed,
typically, as a means to an end, rather than an end in itself; and sometimes the
end can be served better without a formal, binding treaty.

Almost every kind of international agreement belongs—and belongs exclu-
sively—to one of four categories: administrative, distributive, resolutive, or
demonstrative. The ends of regional cooperation in ocean affairs might be
served, in theory, by all four categories of agreements. An administrative agree-
ment—designed primarily to create and maiintain interstate services—might
be negotiated regionally to produce a joint shipping service, a cooperative en-
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forcement arrangement between the coast guards of neighboring states, or a
joint fishery management system. A distributive agreement—designed primar-
ily to distribute, redistribute, or exchange people, money, skills, data, com-
modities, or wealth-creating entitlements—might be negotiated regionally o
allocate fishing rights, authorize a Joint venture, sell marine products, ex-
change scientific information, inculcate management skills, or transfer tech-
nology. A resolutive agreement—designed primarily to resolve an outstanding
issuc—might be negotiated regionally to settle a maritime boundary dispute or
some other kind of jurisdictional quarrel. And a demonstrative agreement —
designed primarily to dramatize good intentions—might be negotiated region-
aly to pledge good faith and cooperative action in the search for solutions o
problems.

Applied to the context of the protection and conservation of the ocean en-
vironment, all four types of regional agreements might conceivably be entered
into, but at least in the South China Sea region the prospects seem 1o vary o
preciably from category to category. The Southeast Asian conntrics, like most
other states, appear reluctant at present to enter into formal treaty commit-
ments of any administrative character, and the jdeal of environmental cooper-
ation seems unlikely 1o overcome this aversion. Again, in cotmmon with other
nations elsewhere, they seem unlikely to resort to a treaty setdement of an en-
vironmental dispute solely for resolutive purposes. espectally in an age when
most coastal states are apt to make a liberal, discretionary interpretanion of
their resource-related rights within their exclusive econonic zone, Certain
kinds of distributive agreements are more conceivable, but matters such as re-
search, training, and exchange of data usually can be carried ot regionally
without atreaty. The primary purpose of regional treaty-nnking in the South
China Sca region, at Jeast in the shor term, may be svmbolic or demonstra-
tive,

[f a case is to be made, then, tor a regional or subregional treaty for the pro-
tection and conservation of the South China Sea environment, perhaps it
should be justified less by short-term national interests than by long-term com-
mon interests. All that should be expected s aparent convention, a framework
of good intentions, couched in general language thar looks o the development
of more specific commitments in the future, A frimnework convention, being
essentially demonstrative or syinbolic in purpose. should ot he expected to re-
solve outstanding issues or to make a significant contribution (o resource pro-
duction or distribution, much less (o forge an organic link between existing
state services. It should be enough that such a convention hetween aecighbor-
INg states serves to promote the idea of regional cooperation in the protection
and conservation of their shared ocean environment. Less intangible, short-
term Lenefits are more likely o acerue from special and organizational com-
mitments designed for purposes set out in the framework convention,
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To bind the parties together in a specific and operationally significant way,
so as to create the prospect of effective cooperative action, it 1s necessary to
gain their consent as carly as possible to a carefully detailed Action Plan,
which can endure as an official statement of their common intentions without
being couched in a formal and legally binding instrument.

Judged in the light of this theory of commiunent, the sequence of negotia-
tions normally attempted under the UNEP Regional Seas Programme seems
the most appropriate for producing cooperative regional management of the
marine environment: from Action Plan to general convention to particular
protocols. What needs to be stressed is the importance of concurrent efforts to
secure appropriate spectal and organizational commitments, which fall within the
framework of the officially approved Action Plan but need not be incorporated
in formal, binding legal instruments.

Regional Organizations

During the 1960s, regional organizations in Asia increased at a rate faster
than anywhere else, but today only about one-tenth of the world’s regional in-
tergovernmental organizations are found in Asia. 7 Asian countries, like most
others, invoke the principle of regional cooperation, but they are *‘cautious
about schemes for new intergovernmental organizations, ' %8

After an uncertain beginning,**? ESCAP has undergone a thorough-going
process of Asiarzeion and today is the only organization that can be said 1o
represent Asia as a whole. ' But the region of Asia is too diverse geographi-
cally, economically, politicallv. and culturally 1o acquire a truly coniinental
identity in the manner of Africa or Latin America. Indeed ESCAP ¢ is said,
now devotes about 95 percent of its work to subregional efforts.*7! Yet, subre-
gional organizations are slow in developing in Asia. The truth may be that
neither subregionalisin nor pan-Asianism enjoyvs widespread support in the re-
gion as a whole, and that neither trend can be said to be doininant.** What
this means, at least for purposes of social and cconomic development, is that
ESCAP has developed *'a basically pan-Asian perspective. .., coupled with
a selective approach to subregional cooperation. 474

Whether environmental cooperation in the South China Sea should be as-
signed chiefly to regional or subregional organizations is not necessarily deter-
mined simply by looking at emerging patterns of cooperation for developmen-
tal or other nonenvironmental purposes. A “‘region’ for one purpose may not
be a “region” for another.#* Significandy, UNEP was exempted from the
amalgamations pursuant to the recent restructuring of the economic and social
sectors of the U.N. system.*”® But UNEP is unlikely to ignore the significance
of the decision to give the U.N. rcgional cconomic commissions, such as
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ESCAP, an expanded mandate under General Assembly and ECOSOQG pol-
icy guidelines. ¥ Indeed, while careful not 1o lose its own operational indepen-
dence, UNEP is almost bound, by reason of ity (I('\'('lnpnn'nl-;ln(lw'n\'imn-
ment (“ecodevelopmental™) philosophy, not to scem 10 he avoiding links
between the regional components of its Regional Seas Programme and the
U.N. regional economic commissions.

Of the other U.N . agencies, FAO and IMCO are the two most likely to play
an important role, along with UNEP and ESCAP, in the protection and con-
servation of the South China Sea. FAQ's role could be truly central, through
both its new Programme of Assistance to developing coastal states and the new
subregional committee under IPFC, 47 1o INCOs contribution will he mostly
through operation of a regional oil-combating center,

As to regional intergovernmental organizations outside the U, N. system,
ASEAN and SEAFDEC seem 10 exhibit the most potential for cooperative ac-
tion in the protection and conservation of the South China Sea. But ASEAN's
mode of operation is somewhin cumbersome, ™ and SEAFDEC tends 1o be in-
hibited by its dependeney an the leadership of Japan, an extraregional power,
Morcover, both organizations have a Lmited membership and jcan toward
developmenial objectives that haye precedence over conservation, W

Finally, note the nonmatching memberships of those organizanions. To ake
advantage of existing organizational commitiments to develop “link arvange-
ments’ for the protection and conservation of the South China Sea. the mem-
berships of these conmmissions, councils, and agencies should be expanded.
Moreover, better liatson should be cttected with nongovernmental bodies,
such as the International Center for Living Aquatic Resources Management

(ICLARNM) 31

Final Considerations

Ideally, of course, the South China Sea should be brought under a single,
comprehensive system of environmental protection and conservation. As a
semienclosed sea, it is a potential unit of management. Indeed, it already has
been designated a **natural management arca’ for lishery development and
conservation by FAQO, and a committee for the South China Sea has been
formed within the IPF(,

Such a system of comprehensive unip management would not be effective in
practice, however, unless all or at least most of the littoral states of the region
were prepared to participate and contribute 1o the management of their shared
marine environment in accordance with their capabilities. At present, only the
five ASEAN countries have shown any interest in cooperative action, and
even their interest is limited to a few priority concerns, such as establishing a
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cooperative contingency plan for combating oil pollution. Support for regional
cooperation in other matters—such as mangrove protection, coral reef preser-
vation, and aquaculture—is even more spotty. Yet, if any real advance is to be
made in the direction of the ideal, it is important to look beyond the **political
realities’” of the day and start working toward a collective commnitment by all
the non-ASFAN as well as the ASEAN countries in the region.

Particularly important is the imaginative use of diplomatic persuasion with
a view to bringing China and Vietnam into such discussions at an early stage.
Both have lergthy coastlines in the northern sector of the South China Sea and
have made extensive jurisdictional and territorial claims in the region. But
the Chinese have never regarded themselves as belonging geographically to
Southeast Asia, in any context of political significance, and the Vietnamese in
turn are unlikely in the short term to form any close cooperative relationship
with the ASEAN countries. If these seven countries—with or without Taiwan,
Kampuchea, and the colonies of Hong Kong, Macao, and Brunci—can be
brought together, it may be possible only within the U N. system under the
joint auspices of UNEP and ESCAP. Such an initiative would require striking
a delicate balance between conservation and development, consistent with the
emerging world conservation strategy for “ecodevelopment.™

UNLEP’s Action Plan for East Asia concentrates initially on the five ASEAN
countries. If this document is conceived solely in promotional terms—as a
highly public, demonstrative instrument designed o dramatize the parties’
good intentions tor future occan-relaced envivonmental cooperation in the re-
gion—then much would be gained by seeking approcal in principle from all or at
least most of the South China Sea countries.

If several of the South China Sea states are reluctant o accept the UNEP
Action P in its present form, it may be their pereeption that the plan
“threatens’ to impose more costly commitments than they are prepared to ac-
cept. Emasculation of the plan is too high an environmental price to pay to
persuade a larger number of countries to approve this frimework of inten-
tions, but the possibility of moderate revision might be kept open in the years
to come. Negotiations with the non-ASEAN countries is almost certain to re-
sult in at least a slight shift in priorities.

The next | riority—after approvat of a formal Action Plan by the non-
ASEAN South China Sea countries—is not their adoption of a framework con-
vention, but rather a series of interlocked collective initiatives by the Action
Plan countrics, in a variety of forums, with a view to unplementing the vari-
ous components of the Action Plan. Some of these initiati zes might be taken
by all the Action Plan adherents together within U.N. organizations to which
they all belong (eg, UNEP, ESCAP, FAO, IMCO); others would be taken by
a smaller number of interested states within regional organizations which the
interested states can be induced to join; still others would be taken, in the form
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of special commitments, on a bilateral or neighborhood basis, outside any ex-
isting organizational framework .

To the extent that government reluctance o take initiatives in this context is
due to scarce resources and capabilities for the protection and conservation of
the ocean environment, maximum advantage should be taken of any prospec-
tive opportunity to establish a regional marine center for scientific and techno-
logical research and training, as envisaged for all regions at UNCLOS 111,
Such a proposal has been discussed within ESCAP. If the South China Sea
states could come together and respond colleetively to this proposal, then it
might be feasible to plan a division of the proposed center that would concen-
trate specifically on the research and training requirements of Southeast Asia.

Consonant with these general considerations, a number of more specitie
suggestions might be made under the three main headings-——conservation of
marine species, prevention and control of marine pollution, and coastal zone
management,

Conservation of Marine Species
Fishery Conservation
Itis important to distinguish four fishery situations in the South China Sea:

L. where the species in question occur mainly in coastal stocks that fall
within legally permissible limirts of national jurisdiction:

(5]

where the species in question occur mainly in stocks shared across na-

tional jurisdictional boundary lines by two or more neighboring states;

3. where the species in question oceur mainly in stocks that straddle the
line between the area of national jurisdiction of a coastal state and the
high scas bevond; and

4. where highly migratory species are founcd widely distributed around

the world.,

(The situations of commercially significant anadromous and cataddromous spe-
cies do not existin the South China Sea.)

Regional cooperation may be useful in all four situations, but in varying
modes. T'he first, embracing both maobile and sedentary coastal stocks, is one
where special commitments might be entered into from time to time (g, proj-
ects and programs for rescarch and training purposes), but where formal and
organizational cooperative arrangements may be unnecessary, Even in cir-
cumstances where outside assistance is sought in establishing an effective na-
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tional conservation and management system, it may not be necessary to resort
to regicnal agreements or regional organizations.,

The second situation, by contrast, is one in which the neighboring states
have an interest—short-term rather than long-term—in negotiating a formal
agreement for cooperative management of the shared stocks, or at least for
regular consultations and joint research to ensure that the neighboring man-
agement systems are compatible and conducive to effective conservation. Ide-
ally, the neighboring states should enter into an organizational commitment,
preferably a joint regulatory commission or at least a joint advisory mecha-
nism that is authorized to make appropriate conservaticn or management rec-
ommendations to the governments.

The third situation is one in which the coastal state should make an organi-
zational arrangement tor research and regulatory purposes within the frame-
work of the neighboring regional commission (cg, IPFC). This may result in
the occasional special project or program in response to problems as they arise.

The fourth sitnation—typically that of tina—is one in which a limited (sub-
regional) cooperative approach is nof useful. Both in theory and in practice,
conservation and management problems of this kind are treated best within a
broad-based organization, whose membership includes most of the interested

states.
Protection of Marine Wildlife and Related Ecosystems

All governments should give appropriate attention to existing international
conventions for the protection of wildlife. Very few states have an interest in
not signing, ratifying, or adhering to such conventions. Formal support for
these unexceptionable treaties rarely involves a state in serious controversy
and generally represents a low-cost investinent in acquiring an international
reputation as an environmentally responsible state.

More specifically, the South China Sea states should, like littoral states clse-
where, aceept a special responsibiity for the preservation of those marine spe-
cies inhabiting their marine environment that have been identified by experts
as “‘endangered.”” To urge them to aceept formal or organizational commit-
ments for this purpose may be unnecessary: more urgent may be their partici-
pation in special projects or programs designed to identify and monitor the
species in question. But in the worst cases, where species are threatened with
extinction, and where the causes are known and correctab! | then the livoral
states have a legal and moral obligation to cooperate, cither formally or or-
ganizationally or both, with other concerned nations in efforts to restore the
species to a sustainable population level.

In the case of special, ecologically valuable arcas that are threatened (eg,
coral reefs, mangrove swamps), the neighboring coastal states have an interest
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as well as a responsibility to cooperate in special protective research projects
and research and training workshops. The same suggestion applies also to
neighboring coastal states with similar or shared interests in establishing and
maintaining marine parks.

Prevention and Control of Marine Pollution
Vessel-Source Pollution

Steps should be taken to develop the existing ASEAN Contingency Plan in
at least three ways—

L. by extending the plan to include non-ASEAN littoral states in the re-
gion;

2. by extending the plan geographically beyond territorial limits to in-
clude the entire South Ci..a Sea and all approaches in adjacent areas;
and

3. by increasing the capability of littoral states to deal with the most cata-
strophic contingencies through formal or organizational *‘link ar-
rangements’’ with interested and concerned extraregional states.

In consultation with interested states both inside and outside the region, the
South China Sea countries no doubt will wish to devote continuing efforts to a
number of related organizational initiatives (with or without formal legal com-
mitments): the establishmen: of IMCO-approved traffic separation schemes
for congested waterways, such as the Straits of Malacca and Singapore; the es-
tablishment of IMCO-approved national schemes of protection for specially
vulnerable areas, in accordance with UNCLOS 111 provisions; the establish-
ment of an IMCO-operzaced regional (subregional) center for combating oil
pollution; and so forth,

Finally, of course, but not least important, the littoral states of the region
should re-examine the existing international marine pollution conventions
that they have not yetsigned, ratified, or acceded to, as part of a systematic ef-
fort at the conclusion of UNCLOS HI to bring the region into line with other
regions in preserving the marine environment against ship-generated pollu-
tion. Ratifications or accessions may be deposited after UNCLOS 1] along
with statements on the applicability and interpretation of such conventions.

Pollution from Offshore Petroleum Activities

As these and related offshore activities s,,read more widely through the
South China Sea, it will become important to cooperate for research and train-
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ing purposes in special projer.s and programs and occasional workshops. Of-
ten, it will be uscful to take advantage of the organizational facilities of organi-

zations such as CCOP (ESCAP) and ASCOPE (ASEAN).
Land-Baved Pollution

[t seems premature to promote cfforts for concluding a regional convention
for prevention of land-based pe' ation of the South China Sea. It may be suffi-
cient in the short term to identify all factors, land based and otherwise, con-
tributing to the overall problem of marine pollution and to do so with a sense
of priorities that reflects the developmental objectives of the littoral states.
Such usetul work can be accomplished within the framework of the proposed
Action Plan. The short-term requirement thereafier is to pursue a number of
special and organizational initiatives within geographically limited (subre-
gional) groups of ncighboring littoral states whose land-based activities in-
terect through resulting marine pollution; or between two or more littoral
states with comparable problems, such as industrial waste disposal and sewage
treatment in estuaries and other coastal areas adjacent to major rivers. In both
circumstances, the interested states may wish to form a special joint task force
to undertake, with UNDP or other external funding, under UNEP and/or
ESCAP auspices, a number of coordinated rescarch projects. The purpose
would be to produce a set of recommendations to the participating govern-
ments, based on a shared pool of vesearch data. The participating govern-
ments would agree in advance on an appropriate division of labor in the re-
search work, somewhat as in the South Asian Cooperative Environmental

Program (SACEP).

Coastal Zone Management

Here, too, special task forces may be appropriate modes of regional cooper-
ation for studying shared or similar problems. Indeed, the same task force
might have terms of reference that require a focus on coastal zone manage-
ment in such a way as to study within an integrated framework a number of
different but coast-related problems: the land-based marine pollution prob-
lems referred to; certain species conservation problems, such as those of coral
recf preservation, mangrove protection, and aquacultural development; and
other more or less distinct problems, such as beach protection and tourist de-
velopment.
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Sea’’ (1970), Marine Policy 3(106). Note, however, that this useful study
deals only with the global organizations that are apparently intended in
these references.
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pecially, Abram Chayes, “‘International Institutions for the Environ-
ment,”” pp. 1-26. See also Thomas W. Wilson, Jre, “Creating Me-
chanisms for International Environmental Action: Requirements and
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Int’l Leg. Mats. 11(1416) (1972).

Ibid., 1466. This “arrangement’’ was to consist of a Governing Council
for Environmental Pros camimes, an Environment Secretariat headed by
an exccutive director, .n Environmem Fund, and an Environmental
Co-ordinating Board. For a listing of the functions assigned to the Gov-
erning Council, see ibid., 1467, In recent years, UNEP has been de-
seribed, by two of its officials, as a *mobilizer and coordinator of efforts
at al levels to protect and preserve the biosphere from unnatural stresses
due to human activities.” Peter S, Thacher and Nikki Meith-Avcin,
“T'ae Oceans: Health and Prognosis,”" in Elisabeth Mann Borges. and
Nc -ton Ginsburg, eds., Ocean Yearbook 1(1978), p. 317.

G A. Res. 2997 (XXVID), 26 U.N. GAOR, Supp. 30, pp. 43-45
(1972). This decision was taken after receiving the Report of the Secretary-
General (United Nations Conference on the Human Environment, U.N,
Doc. A/R783, 26 September 1972). A comparison of these two docu-
ments she vs that soine time between 26 September and 15 Decem-
ber the refcrence o a “Governing Council for Environmental Program-
mes’’—the language used at Stockholn—was replaced by the reference
to a “Governing Council of the United Nations Environment Pro-
gramme.”’ Similarly, the **Exceutive Director’ became the **Exccutjve
Director of the United Nations Environment Programme.”” It must be
inferred that views on the format and status of UNEP, as a single
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84.

87.
88.

89.

90.

91.

agency, had crystallized behind the scenes in the fall of 1972, but the
process of determination is not reflected in the official UN records.

The first listing of UNEP program priorities, contained in UNEP, Report
of the Governing Council on the Work of Its First Session (217 U.N. GAOR,
Supp. 25 [Doc. A/9025], pp. 39-43 [1973]), was somewhat different:
human settlements, human health, habitat and well-being, land, wa-
ter, and desertification; education, training, assistance and information;
trade, economics, technology, and transter of technology; oceans; con-
servation of nature, wildlife, and genetic resources; and energy. This
listing in the following year's report remained unchanged, exeept that
the category *“education, training, assistance and information”” disap-
peared (28 U.N. GAOR, Supp. 25, Doc. A/9625), pp. 59-64 (1974). In
the 1975 report the listing of “priority subject areas’ was: human settle-
ments and habits; health of people and of the environment; terrestrial
ccosystems, their management and control; environment and develop-
ment; oceans; energy: and natural disasters (29 U.N. GAOR, Supp. 25,
Doc. A/1125, 1975) pp. 26-40. Since 1976 the listings have remain-
ed unchanged, with “‘oceans’ occupying the fourth priority spot in a
seven-point program,

Dougiaz M. Johnston, **International Environmental Law: Recent De-
velopments and Canadian Contributions,”” in Ronald St. J. Macdon-
ald, Gerald L. Morris, and Douglas M. Johnston, eds., Conadian Perspec-
tives on International Law and Organization (1974), pp- 555-611.

See, for example, UNEP, Report of the Governing Council on the Work of Its
Fifth Sesston (9-25 May 1977), (U.N. GAOR, Supp. 25, Doc. A/32/25,
1977), pp. +2-43,

Thacher and Meith-Avein, n. 82, p. 318,

It s normal now to refer to UNEP's **co-ordinating and catalytic role”’
and its responsibility for **promoting and uniting the effort of all coun-
tries and organizations to solve major environmental problems.” See, for
example, UNEP, Report of the Governing Council on the Work of Its Seventh
Sesston (18 April-+ May 1979) (GAOR 34th Session, Supp. No. 25) (here-
after referred 1o as UNEP, Seventh Governing Council Report).

For the latest cffort o articulate the relationship between development
and conservation needs, see World Conservation Strategy, n. 43, passim,
Recently, however, UNEP has taken a more active interest in the devel-
opment of international environmental law. Douglas J. Johnston, *“In-
ternational Environmental Law: Ten Years after Stockholm™ (1982),
Year Book on World Affairs, in press. For a recent evaluation of UNEP's
performance in general, see ““UN Environment Program Pushes On
Despite Pitfalls,”” Conservation Foundation Letter, December 1981, pp.1-8.
For suggested explanations why regionalization developed so late in
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92.

G3.

94.
95.

97.
98.
99.

100.

101.

ocean management, see Dominique Alheritiere, *‘Regional Approaches
to Marine Pollution Control’’ (1981), pp. 1-2, unpublished.
““Environmental assessment’’ was envisaged as including evaluation
and review, rescarch monitoring, and information exchange. *“‘Envi-
ronmental management’’ encompassed goal-setting and planning, and
international consultation and agreements. “‘Supporting measures””’
consisted of education and training, organization, financing, technical
cooperation, and public information. *‘Action Plan for the Human En-
vironment,"’ Int’l Leg. Mats. 1 1(1421)(1972).

Peter S. Thacher and Nikki Meith, “Approaches to Regional Marine
Problems: A Progress Report on UNEP’s Kegional Seas Program,” in
Borgese and Ginsburg, eds., Ocean Yearbook 11(1980), p. 155,

UNEP, Seventh Governing Council Report, p. 36.

S. Keckes, “Theory and Practice of the United Nations Environment
Programme in Dealing with Regional Marine Problems,” unpublished
(1977), cited in Thacher and Mecith, n. 93, note 3. For a challenge to the
orthodox goal-setting approach to environmental planning, see Gerhard
Kade, “Introduction: The Economics of Pollution and the Inter-disci-
plinary Approach to Environmental Planning,”” Int’l Soc. Sei. ], 21(1)
(1970), reprinted m Morton and Marsha Golden, eds., Environmental
Management: Science and Politics (1972), pp. 209-219. On the methodology
of environmental management, see Granville H. Sewell, Environmental
Quality Management (1975), pp. 7-13; and W. R. Derrick Sewell and
Harold D. Foster, ““Environmental Risk: Management Strategies in the
Developing World™' (1976), Environ. Man. 1(:1).

Comment, “The Challenge of International Environmental Manage-
ment: A Critique of the United Nations Environment Programme’"
(1978), Virg. " Int’l L. 18(269):274-276.

Alheriticere, n. 11, p. 3.

Thacher and Meith, n. 93, p. 157,

Yet, even in the Mediterrancan not nearly enough is known about the
population of fish stocks. Sidney Holt, ““Mediterrancan Fisheries,”” in
Norton Ginsburg, Sidney Holt, and William Murdoch, eds., The Medi-
terranean Environment and the Development of the Regron (Pacem in Marihus 111,
1974), pp 154-179.

The ranking of marine regions according to the degree of risk of conflict
is bound to be a somewhat unpressionistic uadertaking. See, for exam-
ple, Douglas M. Johnston, “Development, Environment and Marine
Resources in the North Pacific,”” in Hedley Bull, ed., Asia and the Western
Pacific: Towards a New International Order (1973), pp. 232-261.

For an carly warning about the problem, see Lord Ritchie-Calder, The
Pollution of the Mediterranean (1971). See also W. W. Murdoch and C. P.
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Onuf, *“The Mediterrancan: An Ecological Overview," in Ginsburg,
Holt, and Murdoch, n. 99, pp. 12-47.

Although some have emphasized the fundamental unity of the *“Medi-
terrancan civilization’' (eg, Andre Siegivied, The Mediterranean, tr. (em-
ming, 1948), most scholars have taken a less romantic view of the history
of the region (e¢, Ernle Bradford, Mediterranean: Portrait of a Sea, 1971).
Even in recent years it has been common to divide the region terres-
trially into four regions (the Europe Western basin; the African Western
basin, the Balkan peninsula, and the Near East): Donald S. Walker, The
Mediterranean Lands (1960). It is now more fashionable, however, to look
at the Western Mediterranean as a single arena of regional interaction:
Alvin J. Cottress and James D. Theberge, eds., The Western Mediterra-
nean: Its Political, Economic and Strategic Importance (1972): and Robert M.
Burrel and Alvin J. Cottrell, Politics, Oil and the Western Mediterranean
(1973).

Most of the Mediterranean states contribute to the problem of dumping
untreated sewage directly into the sea. Indeed, it has been estimated that
90 percent of all the raw sewage in the region is pumped into the waters
offshore: *‘Mediterranean Pollution: The Tie that Binds,'" The Interde-
pendent 3 (1 April 1976):2, cited in Debora de Hoyo, **The United Na-
tions Environment Program: The Mediterrancan Conferences’” (1976),
Harvard Int'l .. /. 17(639):note 2. In many countries the rapid growth in
resident or nonresident population—or, in a few cases, both—aggra-
vates this form of pollution. In addition, industrialization in most of
these countries has led to a serious deterioration in controlling the dis-
posal of industrial wastes in river estuaries and other coastal areas.
Moreover, the development of oil fields in Libya and Algeria has in-
creased the danger of oil pollution. For a general discussion, see de
Hoyo, this note. Cyprus attended the sccond of these conferences, but
not the first. Algeria attended the first, but not the second. Albania at-
tended nceither. All the other fifteen Mediterrancan states attended both.
Alheritiere, n. 91, passim,

Cyprus attended the second of these conferences, but not the first. Alge-
ria attended the first, but not the second. Albania attended neither All
other Mediterranean states attended both.

Textin Int’l Leg. Mats. 14(475)(1975).

Ibid., 481.

Ibid., 490 and 495.

Textin Int'l Leg. Mats. 15(290)(1976).

Ibid., 300.

Ibid., 306.

Ibid., 311 and 314.
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Textin Int’l Leg. Mats. 19(1980).

“Acceptability”” is normally first indicated by the grant of government
“approval’’ to the Action Plan itself. The act of approval seems to vary
in degree of formality from state to state, but nowhere is it so formal as to
be legally equivalent to an act of consent, such as is required to accept an
international agreecent. It might be assumed, however, that the gov-
ernment approval of a UNEP Action Plan normally requires the support
of a cabinet-level decision. To the legally minded, a state (as distin-
guished from a government) has not accepted obligations unti! its con-
sent is given through adoption (by signature and ratification, or ac-
cession) of a legally binding treaty instrument, such as a convention,
agreement, or protocol,

The “efficacy,” or beneficial effect, of an environmental arrangement
may be difficult or impossible o establish with any degree of certainty
without the investment of years of scientific research, A tendeney exists,
however, to judge an environmental initiative efficacious if it generates
an impressive volume or kind of activity that is believed to ve desirable.
The value of an initiative as a “*“model”” has declining internal relevance
as the program develops from region to region, but liter, more carefully
developed initiatives within the program may have a higher value than
carlier initiatives as a model for other programs or other agencies.

For example, because of the costs involved in mounting an cfficacious
program, a government may be more likely o+ egard a program as **ac-
ceptable™ if it does not commit the government to a high standard of
“efficacy.”” By the sume token, an initiative that is . 'en to be efficacious
in one region may not be followed too readily elsewhere if the costs are
substantial.

The European communities also participated. ‘The seventeen states in-
vited fell into two categories: those which had become parties to the three
agreements, and those nonparty states which were *“(a) in the process of
undergoing the necessary national formalities toward eventual ratifica-
tion; and (b) actively participating in the Mediterranean Action Plan as
awhole.”” UNEP, Report of the Intergovernmental Review Meeting of Mediterra-
nean Coastal States and First Meeting of the Contracting Parties to the Convention
Jor the Protection of the Mediterranean Sea agatnst Pollution and ity Related Proto-
cols (Doc. UNEP/1 G. 14/9, 20 April 1979), p. 1.

“News from UNEP’s Regional Scas Programme,”" The Siren 12(Spring
1981):8.

Ibid.

Ibid.

As one of their first decisions under the Action Plan in 1975, even before
adoption of the Barcelona Convention and accompanying protocols, the
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governments of the Mediterranean littoral states approved a Co-ordinat-
ed Mediterrancan Monitoring and Research Prograim (MED POL).
This program cncompassed seven pilot projects to be carried out by
approved national institutions and supervised by UNFP in coopera-
tion with FAO, UNESCO, WHO, World Meteorological Organization
(WMO), and the International Atomic Energy Agency (IAEA). These
studies confirmed the suspicion that most pollution in the Mediter-
rancan comes from land-based sources (municipal sewage. industrial
wastes, fertilizers, and pesticides). For a survey of the evidence, see
U.N. Doc. UNEP/1G. 11/INF.5 (10 November 1977) (*‘Pollutants
from Land-Based Sources in the Mediterrancan® ). For a brief descrip-
tion of MED POL., see Lawrence Juda, **The Regional Effort to Control
Poltution in the Mediterrancan Sea’* (1979), Ocean Management 5(125):
141-143.

The other area of research to be undertaken by the Mediterrancan
governments is outhined in the Integrated Planning Component of the
Action Plan. A prominent feature of that component is the **Blue Plan,
a coordinated program of regional cooperation, which was adopted at an

K]

intergovernmental meeting in Split, Yugoslavia, early in 1977; see U.N,
Doc. UNEP/1G.5/7 (21 February 1977) (**Report of the Intergovern-
mental Meeting of Mediterrancan Coastal States on the Blue Plan™).
This plan, whose primary objective is the cconomic and social develop-
ment of the region on a sound ecological basis, is of special interest to the
less developed countries of the region. To them, the success of the Blue
Plan would be the most significant test of the Action Plan as 2 whole. But
it is precisely in this context, where environmental planning is integrated
with economic development, that the greatest ditficaities arise from dif-
ferences in national prioritics. At the Split meeting in 1977, six subjects
were selected for integrated planning on a priority basis under the Blue
Plan: soil protection; water resource management; fisheries and aqua-
culture; human settlements: tourism; and technologies for energy. Tha-
cher and Meith, n. 93, pp. 21-26.

Despite this apparent consensus on prioritics, the Blue Plan has been
slow in overcoming the problems caused by inadequate funding and the
lack of technical expertise. Several of the governments are particularly
reluctant to commit resources to the study of the critical problems asso-
ciated with land-based polluwion of the Mediterranean: Juda, n. 104, »p.
143-145. Another apparent accomplishment under the Action Plan was
the establishment in Malta of the Regional Oil Combating entre di-
rected by UNEP in cooperation with IMCO and the host government.
Ibid., p. 140. But this center also suffers in operatinnal effectiveness
from a scarcity of funds and expertise.
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128.

129.

130.

131.

132.
133.

Keckes, Stjepan, “*Monitoring and Surveillance: The Regional Seas
Programme,”’ Proceedings Pacem in Maribus X (International Ocean Insti-
tute, 1981), pp. 45-56 at 51.

The Draft Protocol for Protection of the Miediterrancan against Pollu-
tion from Land-Based Sources will be based on research undertaken
within the frarnework of the Action Plan,

Behind this kind of debate lies a philosophical issue concerning the rela-
tionship between form and substance, See Ernest B. Haas, *‘Is There a
Hole in the Whole:? Knowledge, Technology, Interdependence, and the
Construction of International Regimes,”” ¢! Organ 29(827)(1975).

The Governing Council of UNEP operates an Environment Fund from
which it may draw to help finance designated undertakings on a tempo-
rary basis. For the most recent allocation by the UNEP Governing
Council to the Regional Scas Prograinme, see, The Siren 13(Summer
1981):12.

U.N. Doc. UNEP/1G. 14/9. This was approved by the UNEP Govern-
ing Council in May 1979 (text of resolution reproduced in Environ. Policy
and Law 5(151)(1979).

If this reluctance is due chiefly to a pereeived clash between environmen-
tal management and developrient priorities in the developing world, fu-
ture difficulties may be particularly severe in West Africa, the Carib-
bean, and the Southwest Pacific. If it is duce rather to developed-versus-
developir g tensions, then East Asia may expect to face the stitfest test.
On problems facing the Red Sea and Gulf of Aden Environment Pro-
gramme (PERSGA), see, The Siren 14(Fall 1981):6-7.

The cight participaiing countries of the region are Jordan, Saudi Ara-
bia, Yemen Arab Republic, People’s Democratic Republic of Yemnen,
Somalia, Ethiopia, Sudan, and Fgypt.

Like the Arabian-Persian Gulf, *‘the Red Sea is an area of rapid in-
crease in oil exploration, production, and shipping, and the environ-
mental impact is expectc.. o be considerable. Pollution by oil from spills
and intentional discharge as well as the physical disturbance of construc-
tion and dredging operations are all potentially stresstul to local benthic
communities.”’ Thacher and Meith-Avein, n, 82, p. 335,

The Stren, 12(Spring 1981):2-3.

‘The Action Plan calls for intensive devdlopment of the region's capabili-
ties in basic and applied mnarine sciendes, through seminars, workshops,
training courses, and the establishment of laboratories. Tt may, there-
fore, be several years before local research can be carried out to provide
the basis of envirormental management. But the Red Sca, which seems
to be a “‘new’’ sea, is intriguing to marine scientists around the world.

The Stren, 14{Fall 1981):6-7.
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139.

140,

141,

142,

143.

144.

146.

147.

U.N. Doc E/5971, 18 May 1977 (‘‘Coastal Area Development and
Management and Marine and Coastal Technology’’), reproduced in
Borgese and Ginsburg, eds., Ocean Yearboo/- I (1978), pp. 350-375.

Iran, Iraq, Kuwait, Saudi Arabia, Bahrain, Qatar, United Arab Emira-
tes, and Oman.

Final Act of the Kuwait Regional Conference of Plenipotentiaries on the
Protection and Development of the Marine Environment and the Coast-
al Areas (1978), reproduced in Borgese and Ginsburg, eds., Ocean Year-
book I1(1980), pp. 516-546; and in Int'l Leg. Mats. 17(501)(1978).

The Kuwait Regional Convention for Cooperation on the Protection of
the Marine Environment from Pollution and the accompanying Proto-
col Concerning Regional Cooperation in Combating Pollution by Oil
and Other Harmful Substances in Gases of Emergency: Int’l Leg. Mats.
17(511, 526)(1978).

This fund amounted to aimost US $6 million for an initial period of two
and a half years.

About 60 percent of all oil carried in ships around the world—around a
billion tons per year—is exported from this region. Thacher and Meith,
n. 93, p. 170,

For a description of the cooperative projects to be managed by the or-
ganization, see Thacher and Meith, n. 93, pp. 170-171,

The two agreements entered into foree on 30 June 1979, after the de-
posit of five instriunents of ratification (Bahrain, Iraq, Kuwait, Oman,
and Qatar).

On the first ROPME meeting and its accomplishments, see, The Siren
13(Summer 1981):8-9.

There are no less than twenty existing or planned major industrial cen-
ters along the gulf coast, representing something between US $20 and
$40 million per kilomeier of coastline. Thacher and Meith, n. 93, p-
170.

This region has been defined as including the marine environment and
coastal area of nineteen states from Senegal in the north to Namibia in
the south, encompassing the Gulf of Guinea and adjacent waters to the
north and south.

Benin, Caineroon, Gabin, The Gambia, Ghana, Ivory Coast, Liberia,
Nigeria, Senegal, Sierra Leone, and Togo.

Final Act of Conference of Plenipotentiaries on Cooperation in the Pro-
tection and Development of the Marine and Coastal Environment of the
West and Central African Region (1981). On the first steps to be taken
in implementing the Action Plan, see The Siren 14(Fall 1981):5.

No less than twelve of these nineteen West African states are *‘shelf-
locked'” by virtue of the concavity of the Gulf of Guin “a. The remaining
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seven have short congested coastlines along an approximately 200-mj fa-
cade facing the East Central Atlantic.

Because of the length of time it often takes to resolve maritime boundary
disputes, through negotiation or adjudication or both, it may become
fairly common for neighboring states (eg, Canada and the United States
in the Gulf of Maine) to seck some kind of tentative or Qrovisional man-
agement arrangement pending such a resolution. The West African situ-
ation is special only in the number of neighboring states boidering on an
area that appears to be a **natural” management unit.

Morcover, like the Southwest Pacific, the Caribbean consists in large
part of newly independent microstates, with the infrastructure of a coun-
ty rather than of a nation, as well as several colonial territories still evoly-
ing toward national independence. Altogether, the region includes nine-
teen island nations, a dozen of which might be regarded as having
serious problems of resource deficiency.

Strictly spcaking, the Caribbean region consists of two semienelosed
seas: the Caribbean Sea proper and the Gulf of Mexico. For a recent dis-
cussion of the future of marine regionalisin in the region as a whole, see
Andres Rosental, ““Some Brief Considerations on a Caribbean Condo-
minium’’ (1978) and the resulting discussions. in Johnston, n. 58, pp.
47-62.

Thacher and Meith, n. 93, p. 32.

For example, a detailed mapping inventory of the Caribbean marine en-
vironment, under the direction of Dr. Carleton Ray tor ITUCN, was
completed in 1979,

U.N. Doc. UNEP/RS/PAC, p. 11.

See Doc. E/CEPAL/PROY. 3 series of documents.

The Siren 13(Summer 1981):2-3.

The Wider Caribbean region includes no less than 27 ‘‘states, territo-
ries, and islands,”" possessing varying degrees of political and econumic
autonomy. Of these 27, 23 were represented at the intergovernmentral
conference which approved the Action Plan, and the telegram of support
sent by St. Vincent and the Grenadines might be construed as a 24th
vote of endorsement.

An updated version of the Dircctory of Mediterrancan Marine Rescarch
Centres, listing mor than 140 institutions, was published by the In-
ternational Oceanographic Commission (IOC)in 1977,

Thacher and Meith, n. 93, p. 173,

Even the South China Sca “*subregion”” is an arca of immanse complex-
ity. Valencia (1979), n. 1.

This division of the region was recommended at the Penang Interna-
tional Workshop on Marine Pollution in East Asian Waters.
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164.
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167,

The member nations are Indonesia, Maiaysia, the Philippines, Singa-
pore, and Thailand.

The preparation of the Draft Plan, originating in the Penang Workshop
of April 1976, had been aceelerated by the prospect of an emerging
framework of subregional cooperation in the marine sciences in accord-
ance with an Indonesian proposal approved by the ASEAN Permanent
Committee on Science and Technology at its sixth meeting at Kuala
Lumpur in December 1976, The ASEAN Working Group on Marine
Sciences, which held its first mecting at Jakarta in June 1979, agreed on
two projects: (1) the ASEAN Cooperative Studies on Tides and Tidal
Phenomena and (2) the ASEAN Cooperative Progrimmme on Oceano-
graphy . Other ASEAN groups have been involved in the preparations,
such as the ASEAN Experts Group. on Marine Pollution, which had met
five times by February 1979, and the ASEAN Experts on the Environ-
ment, which had met twice by September 1979, Much of the institu-
tional research resulted from a series of UNEP visits to all five nations in
1977 and follow-up discussions with ASEAN officials concerned with en-
vironmental mauers.

Report of the Intergovernmental Meeting on the Protection and Devel-
opment of the Marine Environment and Coastal Areas of the East Asian
Region, U.N. Doc. UNEP/1G.26/6, p. 4,

For the special problems of this subregion. e, Report of the 10C/FAQ
(I1PFC)UNEPD International 1 orkshap on Marine Dollution in East Asian 1Wa-
ters (held at Penang in April 1976)(10C Workshop Report No. 8, 1976),
pp. 25-35 (hereafter * Penang Report 7y,

UNEP, Seventh Governing Counetl Report, n. 88, pp. 22-23,

See U.N. Doc. E/ESCAP/L. 16 (No. 13). Since 1978, much of ESCAP’s
work on the protection ol the marine environment and related ecosys-
tems has been undertaken under a project implemented by its Enviren-
mental Co-ordinating Unit (ECU) in Bangkok. with extra budgetary
assistance from Sweden. A series of national serminars conducted in ES-
CAP countries with severe marine pollution problems have produced
significant data. See, fov example, Proceedings of the Thailand Natioral Semi-
nar on Protection of the Marine Fneironment and Related Ecovystem, (held at
Bangkok in June 1979)(Office of the National Fnvironment Board,
1979). The sime ECU project plimned to organize a regional seminar in
the summer of 1980 to examine technological implications and legal de-
velopments. ECU has been particularly active in the collection and anal-
vsis of national legislation on marine pollution in selected countries of
the ESCAP region.

For example, FAO and UNEP collaborated with UNESCO and TUCN
in organizing the Expert Consultation Meeting on the Impact of Pollu-
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176.
177,
178.
179,

180.

tion on the Mangrove Ecosystem and Its Productivity in Southeast Asia,
held at Munila in February 1980, See also Thacher and Meith, n. 93, pp.
48-53.

At Kuala Lumpur in August 1980, the Asian Symposium on Mangrove
Environment: Research and Management focused on these problems.
The TUCN Comuission on Ecolegy has formed an Tternational Work-
ing Group on Mangrove Fcosystems to broaden the research effort.,
Report of [OC/FAOIPFCY/UNEP, International Workskop on Marine
Pollution in Fast Asian Waters (10 Work<hop Report No. 8. 1976),
pp. 26-29,

Munadjat Danusaputro, **Elements of an Environmental Policy and
Navigational Scheme for Southeast Asia, with Special Reference to the
Straits of Malacca (1978) ** i Johnston, n. 58. pp- 171-178. Cn the
problems associated with transit through the Straits and adjacent waters,
see Letalik etal., n. 1, passim.

UNEP, dAn Introduction to the United Nations  Environment Programme
(1977), p. 5.

South Pacific Comzaission, Regronal Cooperaticn in the South Pacific: History,
Avms and Activities (1975). The Commission has developed an interest in
conservation problems over the vears. In 1971, for example, it organized
the Regional Symposium on the Conservation of Nature: Reefs and fa-
goons.

In the process UNEF splic up the only designated region that coineided
with an ocean basin. See Alexander, n. 11,

The Siren 1+ (Fall 1981), pp. 1 and 8-9.

Ken Piddington, The South Pactfic Bureauw: A New Venture in I, onomic Coop-
eration (New Zealand Institute of International Atfairs, Pamphlet No. 24,
1973). Ser also South Pacific Commission Comprehensive Environmental
Management Programme (papers prepared by the South Pacific Bureau for
Economic Cooperation at the request of the South Pacific Forum and the
16th South Pacific Conference, 1977).

U.N. Doc. UNEP/RS/PAC, p. i3

Ibid., pp. 13-15.

The Stren 12 (Spring 1981), p. 11; ihid., 13 (Sumuzer 1981), p. 9; and
ibid., 14 (Fall 1981), p. 4.

For a review of carly plans, see, The Siren 13 (Summier 1981), p. 7, and
id., 14 (Fall 1981), pp. 2-3.

See for example, Charles E. Lindblem, *The Science of Muddling
Through'' (1959), 13 Public Admin. Rer. 79 and **Still Muddling But Not
Yet Through' (1979), 39 ibid. 519. See also David Braybrooke and
Charles E. Lindblem, A4 Strategy of Decixion: Policy Evaluation as a Secial Pro-
cess (1963).
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On the necessity to combat the “*mystique of the national frontier” and
the need to promote transboundary cooperation in environmental man-
agement, see Richard Falk, This Endangered Planet: Prospects and Proposals
Sor Human Survival (1979°,

This trend is most developed in the United States. For an carly ratio-
nale, see Bostwick H. Kotchum, ed., The Water's Fdge: Critical Problems
of the Coastal Zone (1972). For a rezent survey of various national ap-
proaches to coastal zone management, see Center for Ocean Manage-
ment Studies, Comparative Marine Policy: Perspectives from Europe, Scandina-
vta, Canada and the United States (University of Rhode Island, 1981), pp.
47-86.

It seems likely that “coastal zone management”” will be designated, for
the first time, as an area of (adiaittedly secondary) priority by the Gov-
erning Council of UNEP in May 1982, This was one of cleven subject
arcas recommended for official designation by the Ad Hoc Meeting of Se-
nior Government Oificials Expert in Environmental Law held at Mon-
tevideo in November 1981, See U.N. Doc. UNEP/16.28/1..5 (6 Novem-
ber 1981).

The Montevideo meeting, n. 183, gave highest priority to three sub-
Ject arcas, one of which was land-based marine pollution. See Johns-
ton, n. 90,

Douglas M. Johnston and Fdgar Gold, **Fxtended Jurisdiction: The
Irupact of UNCLOS T on Coastal State Practice’ (paper presented at
the 13th Annual Conterence of the Law of the Sea Institute at Mexico
City, October 20-24, 1979) (in press).

See Alexander, n. 59.

It is difficult to envisage the remaining designated regions—the East
Asian Scas, the Southwest Atlantic, and East Africa—as scientifically
“natural’’ units of management.

For a recent recommendation regarding the role of UNEP's Regional
Seas Programme, we Douglas M. Johnston and Cyrille de Klemm (in
collaboration with Francoise Burhenne-Guilmin and Daniel B, Navid),
“The Environmental Law of the Sear Conelusions and Recommenda-
tiens,"" in Johnston, n. 23, pp. 398-399.

Valencia (1979, n. 1, passim,

Diecs. UNEP/W . B 41/3 (7 March 1980), pp. 1-2, and UNEP/1.G.26/6
(29 April 1981), pp. 1-2 and 17. Objection was raised to the inclusion of
the first three of this list on the ground that that work was carried out
prior to the UNEP Governing Council’s decision of 25 May 1977,

Doc. UNEP/1.G.26/6, p. 15,

In addition to the government-designated experts from Indonesia, Ma-
laysia, the Philippines, Singapore, and Thailand, the meeting was at-
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197.
198.
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204,
205.
206.
207.

208.

209.
210,

tended also by representatives of United Nations Industrial Develop-
ment Organization (UNIDO), FAQ), UNESCO, I0C, WHO, IMCO,
CCOP, and the TUCN.

UNEP/W.G. 4173, p. 10. Several documents related to the legal compo-
nent were circulated at Baguio: for example, Guidelines for a Conven-
tion on the Protection of the Marine Environment in the East Asian Re-
gion, prepared in cooperation with the Japan Institute of International
Environmental Law (UNEP/WG. 41/INF. 24, 6 May 1980); and a
Draft Protocol concerning Co-operation in Combating Pollution in the
East Asian Region by Oil and Other Harmful Substances in Cases of
Emergency (UNEP/WG. 41/INF. 25, 6 May 1981). Both of these docu-
ments were based on the Barcelona and Kuwait conventions and accoms-
panying protocols adopted earlier in other regions,

For more detail, see Options for Institutional and Financial Arrange-
ments Required for the Implementation of the Action Plan for East
Asian Seas (UNEP/WG. 41/INF. 26, 20 May 1980).

Report of the Meeting of the Experts to Review the Draft Action Plan
for the East Asian Seas (UNEP/WG . 4174, 8 July 1980), p. 5.

Ibid., p. 10.

Ibid.

Ibid.

Ibid.

Ibid., p. 11.

Ibid.

Ibid., p. 13.

Ibid., p. 12.

Ibid.

Ibid., p. 5.

Ibid., p. 12

UNESCO, Report of the Regional Meeting on the Protection of the Marine En-
vironment and Iielated Ecosystems tn Asia and the Pacific (Doe. F/ESCAP/
IHT. 4/21, 1 September 1980, p. 2.

Proposals for Future Activities ( oncerning the Protection of the Mar ne Encivonment
and Related Ecosystems (Doc. EGU/PMERFE/ !, 26 June 1980); S. Venka-
tesh, Legistative Aspects of Protection of the Marine Environment in the ESCAP
Region (Doc. FCU/PMERE/?2, + July 1980); and S, Setamanit. Protection
of the Marine Entivenment and Related Ecosystemy in Asia and the | actfic: dn
Overview (Doc. ECU/PMERE/S, 3 July 1980).

Doc. E/ESCAP/IHT. 4/21, n. 207, pp. 31-32,

UNEP, Draft Fropramme Document for the Implementation of the Environmental
Assessment and Environmental Management Components of the Draft Action Plan

Jor the East Asian Seas (UNEP/WG, 5273, 31 October 1980).
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213,

214.

215,
216.
217.

218.
219.

220,

221.

222,

UNEP, Study on the Legal Component of the Draft Action Plan for the Ea. 1.ian
Region (UNEP/WG. 52/4, 19 November 1980).

UNEP, Study on Alternative Institutional and Financial Arrangements for the Im-
plementation of the Action Plan for the East Asian Region (UNEP/WG. 52/5, 20
November 1980).

Report of the IMCO/UNEP International Workshop on the Prevention, Abatement
and Cornbating of Pollution from Ships in East Asian Waters (held at Manila,
Phiippines, 3-8 November 1980) (UNEP/WG. 52/INF. 10, 25 Novem-
oer 1980).

UNEP, Report of the Second Meeting of Experts to Review the Draft Action Plan
Jor the East Asian Seas (UNEP/WG. 52/6, 12 December 1980), p. 6.

Ibid., pp. 6-7.

Ibid., p. 10,

Action Plan for the Protection and Development of the Marine Environment and
Coastal Areas of the East Asian Region (U.N. Doc. UNEP/IG.26/6, An-
nex ['V).

Ibid., pp. 20-21.

At the Bangkok meeting the delegations pledged a collective contribu-
tion of US $172,000, and UNEP promised to contribute US $200,000.
Only half of this latter amount, however, will be available to go directly
into the Trust Fund along with the pledges of the national governments
of the region. The Nation Review (Bangkok), 12 December 1981, p. 3. On
the funding mechanisms involved, see Doc. UNEP/1G. 31/4 (14 October
1981), pp. 7-10. The procedures for managing United Nations trust
funds are outlined in **Establishment and Management of Trust
Funds,” Doc. ST/SGB/146/Rev. 1 (United Nations, 1978).

For an account of FAQ’s origins, see Gove Hambidge, The Story of FAO
(1935). On the frustrations of the Fisheries Division, se Joseph M.
Jones, The United Nations at Work: Developing Lands, Forests, Oceans—and
People (1965), pp. 209-215,

The other six were: the Northwest Atlantic; the Mediterranean Sea and
continguous waters; the Northeast Pacific; the Southeast Pacific; the
Western South Atlantic; and the Eastern South Adantic and Indian
Ocean.

For text of Agreement and Rules of Procedure, see Deb Menasveta,
Twenty-Five Years of IPFC (1974), pp. +0-53. Several vears later it was de-
cided that in future the term **council’* should be used only to designate
the Council of FAO, and that bodies established by conventions or
agreements under Article XIV of the FAQ Constitution, such as IOFC,
should be called “‘comnissions.”” FAO, Basic Texts (rev. ed., 1972), p.
164. The IPFC is now officially designated the Indo-Pacific Fishery
Commission, but many outside FAO still refer to it as the **Council,”’
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223,

224

225.

226.
227.
228.

229.
230.
231.

232.

233.

Australia, Bangladesh, Burma, France, India, In(k)ncsiu,.,‘apan, Kam-
puchea, Korea (Republic of), Malaysia, Nepal, New Zealand, Pakistan,
the Philippines, Sri Lanka, Thailand, the United Kingdomn, the United
States, and Vietnam. At the most recent meceting of IPFC, held at Kyoto
in May 1980, five of the member states were unrepresented: Burma, In-
dia, Kampuchea, Pakistan, and Vietnamn,

The IOFC region is bordered on the castern side by a line extending
north from the cast coast of Australia.

Article IV of IPFC Agreement, i Menasveta, n. 196, p. 41. Note that
Menasveta, the senior Thai delegate to 1PFC, describes the council’s
main objective as assistance in the development and “*rational’” utiliza-
tion of such resources. Ibid., p. 1.

Ibid., pp. 1-2.

Ibid., pp. 4-9.

FAO, Report of the 58th Session of the Executive Commilttee of the Indo- Pacific
Fishery Commission (Doc. IPFC/80/13), para. 16-17,

Ibid., p. 3 (para. 16).

The IOFC has established subregional commitees for the gulfs, the
Southwest Indian Ocean, and the Bay of Bengal.

Opening statement by Kenneth G. Lucas, Assistant Dircctor-General
(Fisheries), FAQ, to the 19th session of the Indo-Pacific Fishery Com-
mission, Kyoto, Japan, 21-30 May 1980, p. 3.

“Within the areas served by Commissions like IPFC we intend to estah-
lish fisheries management arcas which will in fact be natural management
arcas. This means arcas whose borders are drawn, not against the grain
of biological and other realities, but with the grain. This means, for in-
stance, that we would group gether nations with common fisheries
problems and opportunitics—for instance, countries which share fish
stocks and fisheries and which have the cooperative advantage of cul-
tural and other affinities. Each of these natural management arcas wil
be served by an organization reporting to the Commission. Each will be
equipped with its own multi-disciplinary technical support team: biolo-
gists, technologists, economists, legal experts and others.” Ibid., n.
231, p. 2.

FAQO’s boldness was exemplified by the director-general in 1979 when,
in referring to the emergence of 200-mi **exclusive cconomic zones of
fisheries,”” he stated his conviction that “FAQ is the organization par ex-
cellence, and perhaps the only organization which can be of equal service
to all Member Governments, in resolving the extremely complex, deli-
cate problems arising from this extremely important development in the
changing regime of the ocean.” Statement by the Director-General, Re-
port of the Council of FAQ 75th Session, June 1979 (Doc. CL 75/REP), Ap-
pendix D, p. D6. On the need for structural change, see FAO, Report of
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235.

236.

237.

238.

239.

240.

241.

the Conference of FAO, 19th Session, Nov.-Dec. 1977 (Doc. C 77/REP), pp.
14-15,

Most of the IPFC member-states have not expanded their fishing limits
out to 200 mi. FAO has recently inaugurated an assistance program for
developing coastal states with expanded opportunities for fishery devel-
opment under extended fishery jurisdiction. For a description, see FAQ,
“AO's Comprehensive Programme of Assistance in the Development and Manage-
ment of Fishertes in Economic Zones (Doc. IPFC/80/6, January 1980).

Lucas, n. 231, p. 4.

An amalgamation would assume the more extensive geographical arcas
of IPFC—more precisely redefined—and the larger membership of
IOFC. One obvious advantage would be in the handling of highly mi-
gratory species, such as tunas. As it is, the tuna committees of IPFC and
IOFC have been meeting jointly for many yeare. The apparent disad-
vantage of an unwieldy membership would be partly, it not totally, offset
by the emergence of the new subregional commitees designed to focus
on the designated **natural management areas.” From FAQ's point of
view, an amalgamation of the two regional organizations would result in
a saving of administrative costs and improve the prospects of harmoniz-
ing national conservation policies in the two oceans.

These nations were: Burma, Cambodia, Indonesia, Japan, Laos, Ma-
laysia, the Philippines, Singapore, Thailand, and Vietmam. Only four,
however, became members of SEAFDEC: Japan, the Philippines, Thai-
land, and Singapore. For text of Agreement, see SEAFDEC, Aquacul-
ture Department, First Annual Report (1974), pp. 36-++ Two weeks later,
the Agreement was amended by the three states which had signed
it in order to keep it open longer for signature by other countries.
Ibid., p. 45.

See, for example, the fntegrated Fisheries Community Development Project
(1976), the first of a series of plans put forward experimentally by the
SEAFDEC Aquacalture Departinent in conjunction with the Philip-
pines Burcau of Fisheries and Aquaculture Resources and the Southeast
Asian Regional Center for Graduate Study and Research in Agricul-

ture.
Ser, for example, SEAFDEC, Marine Fisheries Rescarch Department,
Annual Reports (1969- ) and Proceedings of the International Mulkfish

Warkshop Conference (held at Tigbanan, the Philippir s, in May 1976).
For a recent history and analysis, see R. Michael M’Gonigle and Mark
W. Zacher, Pollution, Politics and International Law: Tankers at Sea {1979).
Draft Convention on the Law of the Sea, Article 276:

L. States shall, in co-ordination with the competent international organiza-
tions, the authority and national marine scientific and technological in-
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243,

244,

245.
246.
247.
248.

249,
250,

stitutions, promote the establishment, especially in developing States, of
regionai marine scientific and wehnological research . ntres in order tw
stimulate and advance the conduct of marine scientific research by devel-
oping States and foster the transfer of marine technology,

2. All States of the region shall duly co-operate with the regional centres to
ensure the more effective achievement of their objectiver,

Such a center has been proposed for the ESCAP region. See Doc. E/
ESCAP/L. 46 (No. 13), p. 2, para. 6. The idea of having a single re-
gional center for training, rescarch, and monitoring purposes is appeal-
ing, but a monitoring system for an area as extensive as the ESCAP re-
gion might have to use a number of subregional stations. One such
statior: might be establishe for the South China Sea, but IMCO clearly
cannot be expeeted to staff subregional stations around the world. The
matter seems to rest with the prospects of large-scale training programs
run by intergovernmental bodices, such as the United Nations University
(UNU) and a number of nongovernmental organizations and universi-
ties.

At present IMCO's role in vessel-traffic control is reflected chiefly in the
approval of two kinds of systems: vessel-traffic separation schemes, and
ship-movement reporting systemns (eg, in the English Channel). IMCO
has not yet developed a policy on proposals for a more comprehensive
and more environmentally significant approach to vessel-traffic con-
trol through
Douglas M. Johnston, **Ship-generated Marine Pollution: The Cizator
of Regulated Navigation' (presented at the 13th Annual Conference of
the Law of the Sea Institute at Mexico City, 20-24 October 1979), in
press.

IMCO, Ships’ Routeing (loose-leaf binder service, 4th « d., 1970), Part B.
See also Finn et al., n. 9, pp- 84, 87; and Danusaputro, n. 170, passim.
Draft Convention on the Law of the Sea, Article 21 1(6).

Gold and Johnston, n. 243.

See p. 36, n. 162,

The first serious oil pollution incident in the South China Sea was the
spilling of 3380 MT of crude oil into the Malacca Strait by the Japanese
tanker Shorua Maruin January 1975, There have also been two relatively
minor spillings. In August 1976, a Philippine tanker Diego Silang collided
with another vessel in the Malacea Strait and spilled about 6000 gal of
Kuwait crude. A larger spillage—590,000 gal—resulted from an earlier
collision in the Gulf of Thailand in April 1974, when a coastal vessel V-
sahakit, loaded with fuel oil, was hit by a freighter.

Doc. UNEP/WG. 41/INF. 3, p. 33.

The terms of reference of this group are:

i

vessel-traffic management’ systeras. See Edgar Gold and
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(a) To lay down the fundamental obligation of the ASEAN member coun-
tries to preserve the marine environment through the implementation of
appropriate anti-poltution measures, tiking into account international
conventions;

(b) To consider further national and regional or international measures or
the discharge of the fundimental obligation;

(¢) To recommend broad principles for dealing with certain problems aris-
ing in connection with such national and regional or international (ues-
tions relating to jurisdiction, compensation for damage and settleraent of
disputes, and also technical assistance schemes; and

(d)  To conduct fact-finding activites in the ASEAN region concerning ma-
rine pollution.

The plan provides for:

(a) an cffective reporting system to alert the member countries in case of a
major oil spill;

(b) a programme of identification and exchange of information of existing
anti-pollution operational capabilities within member countries; and

{¢) asystem of providing as-istance to a member country in the event of a
large oil spill which it ale - cannot cope with, and/or which threatens a

neighboring country.

The plan is designed to coordinate and intesrate the actions of individual
member countries in combating discharged oil under national contin-
gencey plans, butit does not envisage large-scale joint operations in areas
remote from those provided for under these national contingency plans.
Doc. UNEP/WG. +I/INF. 21, pp. 6-8.

These problem areas have been deseribed as follows:

(i) monitoring the quality of the narine environment;

(i) scientific rescarch pertaining to marine pollution and its effects on the
living aquatic environment;

(iii) intercalibration exercises .. . and

(iv) training of scientific and technical staff engaged in marine pollution in-

vestigations.

Report of the First ASEAN Working Group Meeting on Marine Sciences (Jakarta,
12-14 July 1979), pp. 4-3. The meeting also pledged its scientific sup-
port in—

(i) the development and establishment in the ASEAN region of a rional
oil combating centre; and

(i) the formulation of marine-environmental law, regulations, and stan-
dards. Ibid., p. 5.
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Repor: of the Second Meeting of the ASEAN fxperts in the Environment (Penang,
17-20 September 1979), p. 3. It inay be inferred from this report that
UNEP's pereeptions of the region’s environmental priorities had been
questioned outside the context o the ASEAN Experts in the Environ-
ment.

See page 36.

See, for example, UNEP, Seventh Governing Council Report (18 April-4 May
1979} (GAOR 34 session, Supp. No. 25), pp. 7-9. paras, 19-30,

Doc. E/ESCAP/LL. 46 (No. 13), p. b, para. 4 (1979).

Ibid.

Of the five ASEAN countries, Thailand as well as Indonesia, Malaysia,
and Singapore are especially concerned with the risks of ship-generated
pollution in the Malacea Strait and adjacent waters, and Indonesia and
the Philippines have a particuiar interest in reducing the prospect of pol-
lution arising from offshore activities on the continental shelf’,

ESCAP has thirty-three members and cight associate members, ranging
in size from China (with well over 900 million inhabitants) to Nauru
(with only 8000).

Some members have a predommantdy industrial economy (Japan), while in-
dustry may be totally alien to another (Tuvalu). Australia has wide expanses
of space, while the entire territory of Nauru spreads over eigh (8) square
miles. Singapore is at the hub of international maritime commerce, but Af-
ghanistan has no coast. Bangladesh has one of the highest population/territory
density ratios, vet substantial arcas of Papua New Guinea were not exten-
sively explored until the 1960°s. Motor vehicle traffic presents acute pollution
hazards in some cities such as Bangkok in the region, but one associate mem-
ber has only a dozen motor vehicles in its Capital. Indonesia could be said to
have a broad variety of wildlife tha iy be inneed of protection, but the only

animal wildlife found in Tuvalu are rats,

Parvez Flassan, “*Status of Environmental Protection Legislation in the
ESCAP Region™ (prepared for the ESCAP/UNEP Intergovernmental
Mecting on Environmental Protection Legislation held at Bangkok in
1978). p. 3 (hercafter ** Hassan Report™).

ESCAP, “*Progress, Proposals and Issues in Various Fields of Activity of
ESCAP" (Doc. E/ESCAP/ 162, 3 January 1980), p. 1.

Ibid.

See, for example, 1OC, A Comprehensive Plan for the Global Invesiigation of
Pollution in the Marine Environment and Baseline Study Guidelines (Technical
Series No. 14, 1976).

The other two are: Physical Occeanography and Marine Geology and
Geophysics.
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266.

267.

269.

270.
271.

IOC, “‘Summary of the Programme of Rescarch for the Western Pacific
(WESTPAC) (Doc. [OC-XI/11, 16 August 1979), p. 1.

Coastal zone rescarch has been particularly intensive in [ndonesia. See,
for example, Aprilani Socgiarto, Status of Marine Pollution in Indonesia {Na-
tional Institute of Oceanology, 1976); Arthur Hanson, Ecological Basis for
Coastal Zone Management in Tropical Areas (Institut Pertanian Bogor, 1976).
In the last two or three years a wide range of national coastal zone prob-
lems in Southeast Asia have been addressed in a number of international
workshops held under ASEAN and other auspices.

Jeffrey N. Shane, “‘Environmental Law in the Developing Nations of
Southeast Asia,”’ i Colin MacAndrews and Chia Lin-Sien, eds., Devel-
oprng Economies and the Environment. the Southeast Astan Expertence (1980), pp.
15-43.

These three problems—reconciliation with development objectives, lack
of adequate scientific knowledge, and difficulties in enforcement—tend
to be particularly serious in developing countries. Taking note of these
problems, some modern eritics argue that existing conservation pro-
grams are too dependent on biology and too heavily freighted with legal
prohibitions and penalties. Particularly in the case of most coastal fisher-
ies, at least, such old-fashioned programs should be replaced, it is urged,
by more broadly conceived, socioeconomically formulated systems of re-
source management with positive incentives designed to produce optional
involvement of the local conmunity, What would constitute optional
community involvement depends, of course, on the range of other eco-
nomic opportunities in the local areas. In short, these eritics regard stock
conservation as merely an aspect of integrated resource managenent.
For a recent example of this approach, see Virginia L. Apricto, Fishery
Management and Fxtended Maritime furisdiction: The Philippine Tuna Fishery
Sttuation (East-West Environment and Policy Institute, Research Report
No. +, 1981), pp. 36-37.

For a recent discussion of the allocation and eaforcement problems in
fishery management in Southeast Asia, see Francis ‘T, Christy, ed., Law
of the Sea: Problems of Conflict and Management of Fisheries in Southeast Asia
(International Center for Living Aquatic Resources Management and
Institute of Southeast Asitan Studies, 1980).

Prescott, n. 23.

This priority has received special attention by the IPFC in recent years.
In May 1980, for example, the IPFC held a symposium on the develop-
ment and management of small scale fisheries in Kyoto, Japan. In some
countries, however, national fishery development planning is export
oriented and focuses on offshore rather than inshore stocks. In the
Philippines, for example, the tuna fishery—the country’s largest fish-
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276.

277.
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ery—employs eleven “municipal” (inshore) fishermen to every ‘‘com-
mercial”’ (offshore) fisherman, Y., the former sector is more underde-
veloped than the latter. Part of the problem lies in the lack of any
large-scale local market for the siall tunas that are abundant in inshore
areas. Aprieto, n. 269, pp. 14-20, 31-37.

Declaration on the Territorial Waters of the Republic of Indonesia of 13
December 1957, An Act Cunccrning Indonesian Waters (Act No. 4/
Prp, 1960) of 18 February 1960; and Government Regulation No. 8
concerning Innocent Passage of Energy Vessels in Indonesian Waters
(25 June 1962)—for a recent analysis of these claims, see Phiphat Tang-
subkul, The Southeast Asian **A rehipelagic Stat:s > Concept, Evolution and Cur-
rent Practice (1981 unpublished ms.)

By applying straight baselines which connect the outermost points of its
islands, Indonesia has enclosed an area of 666,000 nini? of internal wa-
ters within a perimeter of 8,167.6 nmni. The arcas enclosed include the
seas and straits of Sunda, Sumba, Lombok, Ombai, Molucea, and Ma-
cassar as well as numerous internal passages.

Hasjim Dijalal, “Implementation of Agreements with Foreigners,”* iy
Christy, n. 269, pp. 42-44.

Paragraph 2 of the declaration is in language which is almost identical
with that of Article 56 in the Draft Convention on the Law of the Sea.
Decision No. 561/1973 of the Minister of Agriculture (**Surat Keputu-
san Menteri Pertanian No. 56 1/Kpts/Um/11/1973, Tentang Peman-
faatan lkan Hasil Samping™'), Kumpulan Perundang- Undangan/Peraturan
Ferikanan Laut., pp. 38-39; and Decision No. 40/1974 of the Minister of
Agriculture (**No. H0/Kpts/Umn/i2/197+4, Tentang Perubahan Surat Ke-
putusan Menteri Pertanian No. S61/Kpts/Um/11/73"), ibid., pp-
40-41.

Decision No. 1/1975 of the Ministei of Agriculture (**No. 01/Kpts/Um/
171975, Tentang Pembinaan Keiestarian Kekayaan Yang Terdapat Da-
lam Sumber Perikanan Indonesia™), ibid., n. 276, pp. 42-43.

Decision No. 2/1975 of the Minister of Agriculture (**No. 02/Kpts/Um/
171975, Tentang Pembinaan Kelestarian Kekayaan Yang Terdapat Da-
lam Sumber Perikanan Di Perajran Laut Irian Java), ibid., n. 276,
pp. +4-45.

Ibid.

Decision No. 123/1975 of the Minister of Agriculture (**No. 123/Kpts/
Um/3/1975, Tentang Ketentuan Lebar Mata Jaring Purse Seine Untuk
Penangkap Ican-Ikan Kembung, Layang, Selar, Lemutu Dan Ikan-
Lkan Pelagis Sejenisnya’), ibid., n. 276, pp. 47-48.

Decision No. 607/1976 of the Minister of Agricultare (**No. 607/Kpts/
Um/9/1976, Tentang Jalur-Jalur Penangkapan Ikan'), ibid., n. 276,
pp. 49-53.



Environmental Management in S. China Sea 107

282.

283,

284.
285.
286.

288.
289.
290.
291.

292,
293.

294,

Decision No. 609/1976 of the Minister of Agriculture (**No. 609/Kpts/
Um/9/1976, Tentang Dacrah Penangkapan Kapal Trawl Dasar’’),
ibid., n. 276, pp. 57-60.

Each trawler must carry the color of the zone 1o which it is assigned: red
for Zone A (the Indian Ocean), green for Zone B (Strait of Malacca and
South China Sea), yellow for Zone G (Strait of Karimata), and black for
Zone D (eastern waters of Indonesia).

Djalal, n. 274, p. 42

Ibid., pp. 43-44.

The purposes of the act are said to be: *to conserve a natural resource;
to rationalise its utilisation or exploitation; to safeguard the interests of
fishermen: to administer fishing activity by preventing ov settling any
disputes |regarding] prices ete. The law is made in ovder to regulate the
activities of fisheries administration and the fishing industry, c.g. li-
censing of fishing gears, vestriction on fishing scasons, establishment of
closed arces; restriction on fishing methods, .. trawling; restriction on
mesh size; prevention of water pollutions” [vie]. Briefly, the act

(1) defines and delineates the aspects of fisheries that come under Federal
Jurisdiction and those that come under State jurisdiction;

(i) provides for the administrative apparatus to carry into effect provisions
of the Act;

(ii1) defines the powers these admnistrative personnel are vested with;

(iv) specities offenses;

(v)  provides safeguards against abuse:

(vi) details certain specific exemptions.

Malaysia, Act 210, Fisheries Act 1963 (1978 consolidation), p. 89.

Ibid., Section 3. This section permits appeals against refusals to issue o
license and revocations of existing licenses. In the case of ocean fisheries,
appeal lies with the federal minister responsible under the act, and his
decision s final. Apparently no provision is made for appeals against
conditions under which licenses are issued,

Ibid., Section 12(1).

Ibid., Scction 21.

Ibid., Section 2.

Malaysia, Fisheries (Cockles Conservation and Culture) Regulations,
1964 (L.N. 428 of 1964).

Malaysia, Fisheries (Maritime) Regulations, 1967 (P.U. 49 of 1967),
Malaysia, Fisheries (Prohibition of Method of Fishing) Regulations,
1971 (P.U.[A] 187 of 1971).

Fisheries (Maritime)(Sarawak) Regulations, 1976 (P.U.[A] 401 of 1976,
dated 16 December 1976).
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In modern times the Philippine claim is based principally on four docu-
ments: the Note Verbale of 7 March 1955, delivered to the U.N. Secre-
tary-General; the Republic Act No. 3046 of 17 June 1961 (*‘Act 10
Define the Baselines of the Territorial Sea of the Philippines™); the Re-
public Act No. 5446 of 18 September 1968 (“*Act to Amend Section One
of the Republic Act No. 3046""); and Article T of the new Constitution of
17 January 1973,

This claim scems to be based on an earlier UNGLOS 11 formulation.
On the general problem of legislative diversity caused by the succession
of UNCLOS 11 draft texts over a protracted period, see Johnston and
Gold, n. 23,

For a detailed appraisal, see Apricto, n. 268.

Aprieto, n. 268, pp. 28-30.

Christy, n. 269, pp. xiv-xv.

For a criticism of the Philippine approach to fishery management, see
Aprieto, n. 268, pp. 29-30, 37-39, 44-49,

The Translation of Fisheries Act B.E. 2490, Fisheries Act (No. 2) B.E. 2496,
Act Governing the Right to Fish in Tha Fishery Waters, B.E. 2442 (Adminis-
tration Division, Department of Fisheries, Bangkok, Thailand) (hereaf-
ter Translation).

Fisheries Act., B.E. 2490, S.6. Preservation fisheries are **fisheries lying
within or adjoining to the compound of a monastery or place of worship,
zone of the navigation lock, regulator, weir or dam, or places which are
suitable for the conservation of aquatic animals’ (S5.8). Leasable fisher-
ies are “‘fisheries in which exclusive right to fish and to cultivate aquatic
animals should be granted to a person by means of tendering’ (S.10).
Reserved fisheries are *“fisheries in which a person has been permitted to
fish or to culuvate aquatic animals. and includes trapping ponds’’ (S.
12). Translation, n. 301.

Ibid., Section 7.

Ibid., Sections 25, 26, and 30.

Ibid., Section 32.

Fisheries Act (No. 2), B.E. 2496, Translation, n. 301, pp. 16-18.

A number of Southeast Asian countries have begun to respond to the
proposal for marine national parks and for training programs in wildlife
managenient. Yet, hardly any scrious effort has been made by any of
these governments to prepare nationwide inventories of threatened uni-
que ecosystems and endangered species. For proposals, see UNEP, Pro-
posed ASEAN Sub-regional Environment Programme (1977), pp. 67-69 (here-
after ASEP).

UNESCO, The Mangrove Ecosystem: Human Uses and Management Implica-
tions (report of a UNESCO regional seminar heid in Dacca, Bangla-
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311.

312.

313.

314.
315.

316.

317.
318.

319.

desh, in December 1978) (UNESCO Reports in Marine Science, No. 8,
1979). See also Bernard Rollet, *‘Les utilisatic s de la mangrove,"’ Jour-
nal d’agriculture tropicale et de botanique appliqué 12(203, 297)(1975).

ESCAP, *‘Development of Legal Instruments for Protection of the Ma-
rine Environment in Southeast Asia’* (Draft Report, 1980), p. 35, para.
106 (hereafter the *‘Venkatesh Report™).

Ibid., para. 105.

The classical work is William Morris Davis, The Coral Reef Problem (1928,
reprinted 1969).

Of the 500 known species of coral, some 400 are found in Philippine wa-
ters alone. **Venkatesh Report,” n. 309, p. 36, para. 107,

Since 1969 three worldwide congresses have been held: see Proceedings of
the First International Symposium on Corals and Coral Reefs (held in India in
1969) (1972); Proceedings of Second International Symposium on Coral Reefs
(held in Australia in 1973) (in 2 vols., 1974); and Proceedings of the Third
International Corul Reef Symposium (held in the United States in 1977) (in 2
vols., 1977).

“Venkatesh Report,”” n. 309, p. 36, para. 109.

John E. Bardach, John H. Ryther, and Williamn O. McLarney, Aquacul-
ture: The Farming and Husbandry of Freshwater and Marine Organisms (1972).
“‘Although the initial choice may seem wide, it is restricted in practice
by the biological, technological, ¢conomic and marketing criteria that
determine commercial viability. . . . Relatively few species can be
farmec on a large scale at the present time, and for a specific site the
choice is even ore restricted.” P, T. Reay, Aquaculture (The Institute
of Biology, Studies in Biology No. 106, 1979), p. 11.

Astan Agzar+ture 1(6)(December 1978):4-5.

On its recent progra.iz, -2 SEAFDEC, Aquaculture Department, Sta-
tus Report (1976), International Development Research Centre (IDRC),
Aquaculture in Soutl:east Asia (1973) (Report on a seminar at the Freshwa-
ter Research Station, Malacca, West Malaysia, 17-25 April 1973); and
“‘Status and Prospects of and Development Strategies for Aquaculture
in Indonesia, Philippines, Singapore and Thailand,”’ Asian Aquaculture,
1(4)(October 1978):4-5. For older status reports from Malaysia, the
Philippines, Thailand, and Vietnam, see T. V. R. Pillay, ed., Coastal
Aquaculture in the Indo-Pacific Region (1973), pp. 52-59, 60-67, 74-83, and
105-108, respectively.

An Asian Plan for Action for Aquaculture and Small Fishfarmer Devel-
cpment calls for the establishment of a regional data center to provide a
data base necessary for effective planning and implementation of re-
gional training programs in aquaculture. Asian Aquaculture, 1(3)(Septem-
ber 1978):1-3. Note, however, that participation in SEAFDEC is still
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329.

330.
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limited to four countries: Japan, the Philippines, Singapore, and Thai-
land.

‘“Hassan Report,”' n. 260,

“*Venkatesh Report,”" n. 309,

While the significance of land-based and other sources of pollution is fully ap-
preciated, these countries are keen that the immediate thrust of action should
be to combat oil poltution. With this major source of pollution under contral,
they are of the view that other sourees like dumping of noxious and other
harmful substances by vessels could be taken up in phases. Disposal of nuclear
waste is understandably nota cause of coneern in this area for the present, but,
as installations of nuclear fuel stations are on the cards in respect of most of
these countries, the question of radioactive waste disposal would soon merit
very close attention. **Venkatesh Report,”" n. 309, p. 5,

“Venkatesh Report,™ n. 309, pp. 5-6. Mention is made specifically of

overlapping jurisdictions of enforcement . gencies and the inadequacy of
prescribed penalties as deterrent.

See Table Iin Douglas M. Johnston and Norman G. Letalik, “Emerg-
ing Legislative Trends in Southeast Asia,”” in Letalik et al., n. 31, See-
tion 3.6 (**Regulatory Developments in Southeast Asia: Preventive and
Remedial Approaches’).

“Venkatesh Report,” n. 309, p. 12, para. 34,

Ibid., p. 7, para. 23.

Ibid., p. 7, para. 24

“Itis, instead, felt that a more critical need wday is to create an aware-
ness of the importance of environmental control and thereby first ‘le-
gitimize” the subject. Equally vital is the requirement to develop the
facilities (funds, laboratories, equipment) and the expertise (qualified
technical staff and other supporting manpower) to sustain a sophisti-
cated environmental regulatory framework.” **Hassan Report,” n.
320, p. 1. For erguments against promoting model environmental pro-
tection legislation for the region, seeibid., pp. -2

See, for example, Law No. 11 of 1967 (Law on Basic Provisions of Min-
ing and its Reguladons), Law Mo, | of 1973 (Indonesian Continental
Shelf Act), and Law No. 17 of 1974 (Law on Supervision of Oil and Nat-
ural Gas Activities in Offshore Areas).

Quoted in **Venkatesli Report,”” n. 309, p. 29.

“The entreprencur will not cause pollution of the sea . . . with crude oil
or its products, noxious gas, radioactive materials, unused goods, gar-
bage . . . ."" Law No. 17 0f 1974, n. 329, S. 14,

Mining Regulations (No. 04/P/N/pertainb/1973), S. 11.
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337.

338.
339,

340.
341,

342,

“Venkatesh Report,” n. 309, p. 29.

Johnston and Letalik, n. 324,

Roadstead Regulation, 1925; Petroleum Transport Ordinance, 1927;
Pilotage Service Ordinance, 1927; and Territorial Sea and Maritime
Ordinance, 1939,

For example, Law No. $+/Prp, 19650; Law No. 8, 1971; Presidential De-
cision No. 31, 1972; Presidential Decision No. 76/Mq, 1972; and Regu-
lation of the Minister of Mining (No. 04/P/M/pertamb/1973).

This plan was preceded by a Standing Operadon Procedure. See Apri-
lani Soegiarto, *“The Potential Impact of Pollution on the Indonesian
Coastal Resources, with a Special Reference to the Major Energy Ship-
ping Routes,”" i Letadik eval., n. 31, in Section 3.4 (“*The Marine Car-
riage of Fnergy Materials: Environmental Tmplicatons for Southeast
Asia’",

Draft Clonvention on the Law of the Sea, Articles 211, 220, and 221.
“*No person shall discharge or spill any oil or mixture containing oil into
any part of the area outside the territorial waters of Malaysia if such dis-
charge or spill will result in oil or mixture containing oil being carried,
spread or washed into Malaysian waters.”” Environmental Quality Act,
1974, 8. 26(1). This prohibition—apparendy unqualified either by the
concept of fault or the proof of damage—goes bevond anvthing coun-
tenanced inan international treaty and is certainly unsupported by cus-
tomary international law. See ** Venkatesh Report,*' n. 309, p. 21,

Ibid., p. 22

For details of the Malavsian National Contingency Plan for the Mitiga-
ton and Control of Oil Spills, see Khalid Bin Ramli, **Safeguards and
Contingeney Plans of the Go erament to Combad Oil Pollution in the
Sea,”” in Leong Tak Seng, ed., The Sea Must Live {Proceedings of the
Third Annual Seminar of the Malaysian Society of Marine Sciences,
1980), pp. 11-14. See also Kevnote Address of the Malavsian Minister of
Science, Technology and Fnvironment (given at the opening of the Ma-
laysian National Seminar on the Protection of the Marine Environment
and Related Ecosystems held under ESCAP auspices in Kuala Lumpur
in June 1979).

Under Section 5 of Presidential Decree No. 979, vevising Presidential
Decree No. 600, the NPCC is given ' primary responsibility’” for pro-

mulgating **national rules and policies governing marine pollution, in-
cluding but not limited to the discharge of effluents from any outfall
structure, industrial and manufacturing establishment or mill of any
kind"" and for issuing **
sultation with the Philippine Coast Guard.” The PCG, on the other

hand, is empowered o “*promulgate its own rules and regulations in ac-

the appropriate rules and regulations upon con-



112

Environment and Policy Institute

343,
344,
345,
346,
347,

348.

349,

350.
351.
352.
353,

354.
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356.

cordance with the national rules and policies set by the National Pollu-
tion Control Commission upon consultation with the latter, for the effec-
tive implementation and enforcement of the decree and other applicable
laws, rules and regulations promulgated by the government.”’

Section 6 provides: ‘“The Philippine Coast Guard shall have the primary
responsibility of enforcing the laws, rules and regulations governing ma-
rine pollution. However, it shall be the Joint responsibility of the Philip-
pine Coast Guard and the National Pollution Control Commission to
coordinate and cooperate with each other in the enforcement of the pro-
visions of this decree and its implementing rules and regulations, may
call upon any other government office, insirumentality or agency to ex-
tend every assistance in this respect.”’

Memo Circular NR 02--77 (20 May 1977).

For more detail, see *‘Venkatesh Report,” n. 309, pp. 23-24,

Drigot, n 35.

‘“Venkatesh Report,” n. 309, p. 30.

See ‘‘Report of the Philippine National Seminar on the I rotection of the
Marine Environment and Related Ecosystems’” (held at Manila in June
1979y, p. 8.

After the Showa Maru incident, the Japanese authorities—who have be-
come a party to the 1969 Convention—as a favor made a settlement with
Singapore despite doubts that can be raised about the extraterritorial ap-
plicability of the 1973 Act. See **Venkatesh Report,’* n. 309, p. 24,

The principal function of the Singapore Emergency Plan to Combat a
Major Oil Pollution Disaster is to ensure that sufficient stocks of floating
booms, skimming devices, and detergents are available and ready for
delivery to the site of the emergency.

“Venkatesh Report,”’ n. 309, p. 30.

Ibid., p. 24,

See Thailand, Office of the National Environment Board, Proceedings in
Protection of the Marine Environment and Related Ecosystems (1980).

H. Wallace Poston and Krasae Sindrusake, ““Thailand Marine Pollu-
tion and the Harbor Department Related Activities,”” ibid., p. 107,
National Environmental Policy Act, 1969 (USA).

The Environment Protection (Impact of Proposals Act, 1974)(Austra-
lia).

Office of the Juridical Council, “*Legal Aspects for Protection of the Ma-
rine Environment and Related Ecosystems,”” in Thailand, Proceedings, n.
352, pp. 173-185. On the deficiencies of existing legislation, see ibid.,
pp. 181-184,
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358.

359.
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361.

362.

363.

364.

Amorn Chandara-Somboon, ‘‘Toward a Meaningful Concept of Legal
Protection of Marine Environment and the Related Ecosystems,’ ibid.,
n. 352, pp. 186-194,

Suphavit Piainphongsant, *‘Thailand Oil Spill Contingency Planning,"’
ibid., n. 352, pp. 197-220.

The Petroleum Act of 1971, SS. 74 and 75.

The concept of coastal zone management was developed in the United
States in the 1970s. See Bostwick H. Ketchum, ed., The Water’s Edge
(1972); Robert B. Ditton ct al., Coastal Res.nrces Management (1977); and
John M. Armstrong and Pcter C. Ryncr, Coastal Waters: A Manage-
ment dnalysis (1978). On alternative theoretical approaches, see Timothy
M. Hennessey, ‘‘Hightide: Theory and Coastal Zone Management’’
(1979), Coastal Zcne Management J. 5(259).

Another difficulty is the fact that coastal zone management often focuses
on local, rather than national, problems, and thus gives rise to constitu-
tional complications, particularly in the case of federal states. Interna-
tional agencies are generally reluctant to become embroiled in matters
which might become constitutionally controversial within their member
states. But see n. 183, supra.

But the U.N. University (UNU) has recently sponsored in Indonesia a
training program in the techniques of survey, research, and problem-
solving necessary for effective coastal resource management, and re-
search and training workshops have been held in September 1979, See
also, UNU Newsletter 2(4) (June 1978):2.

The UNEP Draft Action for the Protection and Development of the Ma-
rine Environment and Coastal Arcas of the South East Asian Region
calls for, among other things, a region | workshop on coastal area devel-
opment and management in South East Asia. Considerable emphasis is
placed on pollution problems of the coastal areas, on particular valnera-
ble areas such as mangrove belts and coral reefs, and on the local prob-
lems of port-generated pollution. All of these matters can be regarded as
coastal zone management problems. A similar emphasis on coastal prob-
lems is evident in ESCAP documents (eg, the **Venkatesh Report,”’ n.
309), and the “‘Hassan Report’” (n. 320) deals specifically with the need
for coastal zone management legislation.

Another classification of regional organizations might be noted: (a) mui-
tifunctional and geographically comprehensive organizations (eg, OAS,
OAU, League of Arab Nations); (b) cooperation—or integration-orient-
cd—and geographically limited (subregional) organizations (eg, Council
of Europe, EEC, ASEAN); and (¢) technical or otherwise narrowly func-
tional organizations (eg, Colombo Plan for Cooperative Economic De-
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velopment in South and Southeast Asia); i “Introduction’ 1o Berhany-
kun Andemicacl, ed., Regionalism and the United Nations (United Nations
Institute for Training and Research, 1979), p. 9.

The phrase “international cooperation” is used so variously and so
loosely that it must be regarded as “nearly meaningless.” Sir Peter
Smithers, **Towards Greater Coherenee among Intergovernmental Or-
ganizations through Governmental Conwrol,” ibid. | n. 364, pp. 23-24.
The matter has been put bluntly by a senior international civil servant:
“Whatever may be said upon polite occasions, Governments will not en-
trust a project to which they attach importanee w a body which seems to
be out of control, or 1o a body the composition of which is unacceptable
to them for the purposes in question.”” Ibid. . n. 364, p. 31,

Michael Haas, “*Asian Intergovernmental Organizations and the Unit-
ed Nations,” inibid., n. 36+, . 402,

Ibid.

Parley W. Newman, Jr., **Regionalisin in Developing Arcas: United
Nations Regional Economic Gommissions and rheir Relations with Re-
gional Organizations,”" ibid., n. 36+, pp. 343-344.

Ibid., pp. 353-363.

Haas, n. 367, p. 429,

Ibid., p. 406.

Newman, n. 369, p. 363.

Smithers, n. 363, pp. 26-27. A region, it is suggested, is *‘a convenient
geographical area controlled by sovercign Governments whose interests
in the particular subject-matter to be dealt with are sufficiently compati-
ble for them 1o be able to enter into effective multilateral coopeiation, ™’
See note to paragraph 35 in **Conclusions and Recommendations of the
Ad Hoc Committee on the Restructuring of the Economic Sectors of the
United Nadions System,”" endorsed by the U.N. General Assembly in its
resolution 32/197 of 20 December 1977, reproduced in Andemicael, n.
364, p. 83. (Paragraph 35 calls for the establishment of *‘a single govern-
ing body responsible for the management and control, at the intergov-
ernmental level, of U.N. operational activities for development.™)

In pactice, ESCAP has acquired a considerable autonomy from ECO-
SOC, its parent organization, and this trend seems unlikely to be re-
versed after the restructuring of the United Nations. Newman, n. 369,
pp. 348-349.

Sce supra.

See supra.

Haas, n. 367, p. 428.

Ibid., pp. 405 and 425.

ICLARM is a nongovernmental body-based in Manila.



