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This article examines brictly the histors o fegislation deating warh nateral resourees in 1 atin Amenca durmg the last two
centuries. The process has been one ol srengtheamg of legislinon govermine dilerent resonices and an itegrated
approach m cases ohinterdependence

L. INTRODUCTION

The purpose of this paper is to examine the
historical development of natural 1esou ces lepis-
Lation, particalarly during the 1970s which wars g
period of consolidation of legislation dealing with
natural resourees. into unitied and organte codes,
The reasons for the codification process and for
its incfficient enforcement will be discussed. In
addition, the progress in the ficlds of water and
mineral resources legislation will be examined.
For the purpose of this article, *Latin-America”
is defined as the region that includes the Spianish
and Portuguese speaking countries of America
and the Caribbean. The geographic region has
been selected due to the common origins of its
political and legal institutions OF course. this
geographical detimitation dec. ooy miply that any
conclusions here wet forth are no apphcable in
the rest of the world: they st however, be
adapted to regional peculiaritics., \

2. EVOLUTION OF NATURAI
RESOURCES LEGISLATION
2.1 UPTO THE LIRSTHALE OF 1HE 2011 €1 ~ 10 10y

Current legal norms in Latin America have been

adopted from the  Spanish - and Portuguese
practice of colonial times. Pre-cxisting aborigine
legiskation has had o mine Ipact on present
mstitutions. During colomal times, that is up to
the middle of the 19th Centuiy, T itin American
fegislation dealing with nineral resources had
several features from which modern practice is
drawn,

() The Epanish Crown which during o
certain period also dominated Brazilin ferigtony
= declued, at the beginning of the jrowess ol
colonization, that Tand. water, forest anc prostares
were its preperty (Las Leves de Tndias, 1511,

Natural resources were gradually assigned to
idividuals,  through — 1oval  “concessions”
Cmercedes) or grants, after request by interested
parties. Cities and villages also received Lrints
Cejidos’y for the use in commaon of Land by urhan
inhabitan specially for - pasturing and
agriculture .

Where mines were involved, tovalties were
charged by the King on the groas product trom
such activities. The ownership of the Tnd on
which the mine was located was retained by the
Crown. However, the right to exploit a mine was
cquivalent o private property. Forest and
pastures were considered appended to the Lnd,
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{¢) The theoretical formulation of the thesjs of
interdependence among natural resources and its
uses: Gifford Pinchot, a forest engineer. later
Governor of Peansylvania (USA} and a founder
of the American conservation nmovement, ex-
plained the theory of interdependence as follows
(Pinchot. 1947):

"One day. while horseb. ok riding through the
woods T was in charge of, | thought of the
relation between the woods. the rivers and
interior  navigation:  between M droclectric
cnergy and the control of 1o, between the
sotl and its crosion: between coal o and athey
minerals: between fishing and hunting aid the
many other uses of natural resourees. Al those
problems had not come toether hetore, Whay
has all this to do with forestiy, and lotesty
with it? "They are not mdependemt problo:
My work put me in touch with them. bat,

IS the  basic connection between th -
Suddenly the idea crossed myommd that thore
1S aunity in all this complexity in that the whole
problem lies in the relation between one 1o
source and the others: that there are no serices
of different  questions. mdependent and
antagonistic. cach one in s separate ishined s
weare in the habitof thinkime  that in it phace
exists only one problem with o i tacerst Seen
under this new livht, a1 o
lems conglomerared e
big and centad problen i nae of Nature ton
the benetit of mankind

sUPNHe prob
heupooniv o

This theory formmlated i ihe tields of physical
and nataral sciences b become mibedded inro
thinking of politicai and socl scientists and s
being embaodiced in legisbanion. \

(1) Identitication of the fegal and institution.d
implications of energe: the second faw of thermoe
dynamies tenches than cvery use of an oenere
resource produces through dissipation anaoth.
resource of Tower quality . andd that the ditference
between  the two lenttopyy cieates physical
disorder (Bilbac, 1977). and institutional disorder
as well, The latter has been adequately deseribed
by Jeremy Rifkin (1981) in his analvsis of the
energy base of civilron [he different encrpy
bases, when chames o Civilization o civtliza
tion, produce sigm® v o mees in demographic
patterns, social and Freoandes (Carlson e al.,

T982) and bring about changes in political and
administiative institutions as well. Such change is
reflected in legislation, including tha dealing with
natural tesources. This aspeet has been deseribed
as the relationships between Tiws of noture andd
the Taws of man (Cano, 1982).

23T CODIICATION o THE THGAT RE G

CONCERNING NATU RN R SOTRCE S

The first step after the end of (he period of
colontatizaiion was 1o adopt resouree-oriented
lepistation o replace the use oniented legisbation
i existence at the time. and. water and mining
Lows were changed in many countrics Moreover,
thay were assembled., by resonree. into argamnie
statutors Tws or codes. This was nop purcly
formal change through a physieal compilation of
separate liws Instead, vencral principles, locus-
e L 00 1esoun e Consen ation and Liter on
reseree iseowere adopted.

Fater ons new degistion deahng simultone
oushy with two or more kinds of natural TCsOnrees
was developed, becse it was revoenized that
there existed a0 close link between  certain
resonrces  This was the ationle for the (912
Forestiy. Sail and Wanei Taw ol Veneszuela,
Stmilarthv e Niaragua adoptedon 20 A Linch 1938, 4
ceneral Taw tor the exploitation of natural
tesomees which . atthough it was titled as sucly,
enchided parposely tor SCpaaRte treatment. wites
and tind resourees

Fhe dden of comolidatmg into one legal et all
the degistation dealing with all Kinds of natural
resaurces. by assigning o common legal theory o
o was formulated tor the it time in Unired
Nations document in 19a9, ( onsolidating allows
nation to pive doe consideration fo the inter-
dependence between various natnl resoutces. It
makes it possible (o give uniform treatment 1o
satons deeal instituiions tha might othenwse be
deatewith ditterenidy in sectonal lewislation: ¢ g,
the establishment of PHOTIN wmony nses of the
S resouree;s administrative procedures il
able o individuals who wish 1o bt the nght 1o
USC UGl resourees: consenvation noms: case -
ments, ete (FAO, 1075,

e need to incorporate the nterdependence”
approach mto legickition can be dlustrated with
the following cxamples mining Liws regulate the
use ob water for mming actinitios as well s the
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