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PREFACE

Responding to the Secretary-General's invitation to non-governmen-
tal organizations to lend support for the World Population Year and World

Population Conference in 1971,1 the International Advisory Committee

on Population and I-aw decided to devote its second an1Lual meeting' in

Tokyo, October 30-3I, 1472, to the theme of "luman Rights and

Population: f1om the PerSpectiyeS of Law, Polic, and Organization."
Members of the Comnilt tee were invited to present papers on one of the

three main topics: (a) The Lawye and World Population; (b) luman

Rights and Family Planning; and (c) Beyond I amily Planning: the Role of

Law. This volume contains the papers presented and a summary of their

discussion at the meeting.
lhe meeting was held immediately preceding the Second Asian

Population Coifterence (November I -I 3), this enabling the members of the

Committee to tteld the Conference as well as to organize a special

programme at the Conference in the forni of a "Simulated Cabinet

Meeting." The latter was designed to show how each of the various

government Ministries can make a contribution to the implementation of

lhe principle that family planning is a human right, and how these

contributions can be coordinated. (E-xcerpts of statements at the Cabinet

Meeting appear in Appendi\ B.)

The Conmittee noted the fact that in at least forty countries around

the world, both developing and developed, steps are already being taken to

respond to the Secretary-General's suggestion that countries examine the

effect of legislation upon populatiorn. 4 (These efforts had, in many cases,

been stimulated by the work of the Committee itself.) It hoped that this

effort at rallying the support of lawyers throughot't lhe world to Join in a

common attack on the population problem will be followed by similar

efforts by such other professional groups as economists, political scientists,

journalists, educators, public administrators, communication experts, etc.,

who have thus far remained on the sidelines of the population field. For

I See Proposed Meau~rcs and Activities tor the World Population Year: Report of

the Secretarv -General. U.N. Doc. L/CONF. 60/PC/R.5 (1971), p. 9.

2Acting under ECOSOC resolution 1296 (XLIV), para. 19, the Secretary-General

of the United Nations placed rhe Commitree on the Roster as a Non.Governmental

Organization accredired ro ECOSOC. See U.N. Doc. E/5282, 17 April 1973.

"The first meeting was held at the OECD Development Centre in Paris, April 1-2,
1971. For irs programme and parr of the proceedings, see Law and Population
Monograph Series No. 2.

4 see World Populatiotr Year 1974: Proposed Programme of Measures and Actil-

ities, Report of the Secretary-General, U.N. Doc. E/CN.9/245 (1971), p. 10.
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only by a concerted action by all concerned not merely the demog-

raphers, doctors or health personnel -could the population problem be

satisfactorily resolved.

Luke r. Lee

Executive Secretary
International Advisory Committee

on Population and Law
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PART I
THE LAWYER AND WORLD POPULATION

AN INTRODUCTION
Mrs. Hlelvi Sipila, Moderator

The title of the discussion, niamely, "The Lawyer and World

Population" would surprise lawyers in many countries, who would ask what

lawyers have to do with population problems and programs. However,

consideraition of the effect which recent amendments to abortion laws have

had on population will provide the answer. Moral and legal attitudes toward

abortion have led to illegal abortion in many countries. An amendment to

present laws, which would authori/e abortions under certain conditions,

could be expected to lead women, whc previously had held back on

account of legal scruples, to take advantage of the new law.

The people of the world need a common forum for discussion if they

are to understand that there is a population problem, which has to be dealt

with. 1-he population problem, like the environment problem, has sud-

denly become apparent and has drawn international attention. It is

extraordinary that we and other people around the world have only now

realized that we should have been behaving differently and that certain

risks have been developing around us, without our knowledge, which

endanger the future of the world. A'-p.,-.cntly, men need either a common

interest or a common danger, if they are to take positions and act on a

coordinated basis. This is brought out by the Partan study,' which shows

how recently it was tht most of the UN agencies were authorized to study

population questions.
The United Nations has enunciated two principles. One is, that it is a

human right of the couple freely and responsibly to decide on the number

and spacing of their children. The other is the principle, enunciated even

recently in connection with the Second Development Decade, that each

sovereign state has the right freely to decide on its own population policy.

The United Nations, in going directly to the family, appears to have gone

within the fiel'l covered by the rights of states. Flow does a lawyer deal

with this? Who is to decide what the right of the couple is and what shall

influence their decision?
As I pointed out at the 1971 meeting in Paris, 2 I was asked to visit a

Daniel G. Partan, lopulation in the United Nations System: Developing the Legal

Capacity and Programs of 1IN Agencies (Law and Population Book Series No. 3;

Leiden: A.W. Siithotl and Durham, North Carolina: Rule of Law Press, 1973).
2The first meeting of the International Advisory Committee on Population and

Law was held on 1-2 April 1971 at the Development Centre of the OECD in Paris.

For its programme and part of its proceedings, see Law and Population Monograph

Series No. 2. 1



number Of countries As Special Rapporteur on Family Planning for the
Commission on the Status of WoYmen. I found out that only a few
Governments were able and willing to undertake nationa; surveys on the
relationship between [amily, Planning and the Rights of Women. Many
Govern ments had ouati lifed their lack of interest in doing the jo) with
allc:ed lack of t ne, or Of filnanc ial aid or of qualified personnel. I lowever,
after :1V coISul tatils with a number of Governments, such as India,
Thailanou, Indonesia, the Philippines, and Japan in Asia, and Ethiopia,
Kenya, Nigeria, Senegal and Tunisia in Africa, Jordan and Lebanon in the
Middle East, these Governments were willing to study the question in their
countries. Before my visit these Governments had been apparently un-
aware of the significance of the Status of Women in this regard even when
they were members of the Status of Wor1er Conl Comission. I was regarded as
some repnesentatike of the American "Women's fib" movement rather
than i,, I representative of the United Nations, concerned with human
rights. Ilr many countries, it had also been difficult to explain, what the
MinristrV of Just ice Of the F aculJty of Law had to do with the question.

Finally, after I had explained the vxtent to which law is actually
involved, a genuine interest has been stimulated aind each Government has
reacted positively and agreed to make studies, some of which have already
been completed. Good in-depthl national studies are expected from India,
Indonesia, Egypt and Nigeria, financed by UNFPA. Some of the reasons
behind the relationship between family planning and the status of women
are being brought out. However, in a majority of countries, a lack of
understanding of the Status of Women still exists. Differences between
men and women appear particularly in the four fields of: education;
employment opportunities and treatment of women workers; political
rights, including decision-making; and family legislation. Women's partici-
pation in decision-making is particularly important, where family planning
is involved.

I welcome the speakers on this panel who will speak on the various
aspects of the subject, "The Lawyer and World Population."

2



ROLE OF THE
GOVERNMENT LAWYER
Mr. Philander Claxton, Jr.

Although lawyers in all spheres have for years been concerned with

laws which affect fertility on specific subjects related- -generally quite

indirectly to population matters, such as those listed in the Law and

Population Classification Plan,* it has been only recently that lawyers in a

national Government have been confronted with population law in the

over-all demographic sense of national population policy. However, the

basic legal duties are the same: to identify and analyze relevant legislation

a1nd to interpret it. In addition, the government lawyer, in connection with
proposed new legislation, must: draft changes in existing laws and

recommend them to policy officials, assist in presenting them to the
legislature, assist in creating the "legislative history" needed for interpreta-
tion later, interpret the new law to policy and programme officers as the

law comes into operation, and advise these officers on the law and
organization involved in implementing a large-scale programme of this
kind. The impact of his work is visible in Turkey, for example, where it

was necessary to repeal the older laws against the importation and use of
contraceptives, and in Singapore and India, where legislation was drafted
and enacted to modify the abortion laws.

As for government lawyers in those developing countries which receive

foreign assistance, they must also advise their Governments on how their
population/family planning programmes can be carried out without vio-
lating their existing laws.

Instead of discussing categories of theoretical legal activities on a
world-wide basis, ! will cite some actual experiences in the population/
family planning programmes conducted by the United States. Possibly the
first U.S. government lawyer to be involved in the "population" aspects of
a U.S. government aid programme was the lawyer of the Economic
Cooperation Administration who, in the late 1940's, drafted a regulation
on U.S. Marshall Plan assistance to European countries. That regulation
placed contraceptives in a category with toothpaste and deodorants on a
list of non-essential commodities not to be supplied under the European
Recovery Program. Contraceptives were barred from U.S. aid thereafter
until 1967 as being non-essential.

When "Title X" of the American AID legislation came to be drafted, it
was the lawyers for the Senate Foreign Relations Committee and the

House Foreign Affairs Committee who had the responsibility. The lawyers

*Law and Population Monograph Series No. 5.
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for the State Department and Agency for International Development made
two successful suggestions. One of these was to change the name of the
programme from "Family Planning" to "Population Growth." The latter
phrase is far more acceptable ill many countries who still find family
planning an unacceptable government activity. Moreover, the change
showed that the help is not for narrow family planning purposes, but is
designed to deal with the far broader problems of growth.

Ihe second Suggestion was tO change the law so that money for
population assistance could be taken from funds appropriated for any
economic purpose, and not merely from funds appropriated for grant aid.
This made the program workable- since the AID funds available for grants
were quite limited and were needed for many technical assistance activ-
ities. It was unlikely that, in light of the low priority which most
developing countries give to population programmes, they would have
been willing to borrow money for population purposes. Thus, by making
/ou1 money available for grants lor population programmes, the legislation
made the programmes feasible.

The lawyers also helped the legislalors inl clarifying the report on
Congressional intent in adopting the legislation. This included the inten-
tion to make a major amount of the tunds available to international
agencies such as the United Nations and the International Planned
Parenthood Federation. The lawyers were also able, through assisting the
Conference Committee (between the Senate and the House) to obtain the
elimination of certain negative limitations.

The next step was to advise on the handling of the many requests for
assistance which the U.S. Government had received under the Act. For
example, most requests dealt with demographic or family planning
subjects which were clearly authorized. Some, however, though including a
clearly authorized element, went much further. As an illustration, a family
planning project might involve maternal and child health or broad health
programmes, of which family planning was only a small part. The General
Counsel of AID had then to interpret Title X. In so doing, he made three
points: I) When a project is principally for a population/family planning
purpose, Title X funds may be used for substantially anything relevant to
the objective; 2) When a project is for general purposes, such as improving
literacy or general education, health, or agriculture, the funds cannot be
used even though the raised standards would help in reducing fertility; 3) a
"middle type" of programme designed to alter traditional attitudes in
families favoring many births by reducing infant mortality may qualify.
These three principles became basic to U.S. aid responses to requests for
assistance.

4



Legal problems other than tile interpretation of Title X were raised by

other American laws controlling State Depar ment activities generally. As an

example, there is the legal requirement that new funds not be used to

generate local currenCies Ior famil plan ning programles in countries

where there were excess am11ou1nts Of local currencies which had alre.ady

been generated by earlier American assistanc.C., parlici ary food aid. This

question proved partiClarly difficult iil the case of India, where the U.S.

already had an enormous accumulation of rupees generated under the

Food for Peace Program and other earlier programmes. Although these

rupees were lheoret iclly available for lainil\ planning, the Indian Govern-

merit opposeL their LiSe On the groi urd tiat it would he iniflat ionary. The

legal officers were necessarily in\volved in the analNis of the problem

which led to the detelmination that tie old rupees could not be used

effectively for this purpose and that the authoriation to grant

$20,000,000 of the new Title X dollars h' made for specific family

planning programmes. Some aspects of this project were, ini turn, ques-

tioned by the General Accou nting Office, and there would be discussions

for some time into the future on the matter.

Accounting questions creale legal problems, and this had made it

difficult to gain procu reenlrnt flexibility and to reduce restrictions to a

miniiriium. A recent exaiiple of this was the problem raised ill connection

with a grant to IPPF, wiich can be asked by the General Accounting

OfFice to account for its Le of the funds. But the IPPF normally passes

the money on to its constituern t local family planning associations. To

what degree should the American accounting oftice seek to follow their

funds to this next step?
Another recent ligal problem had been raised by the Congressional

requirement that grants not be made to more than -10 countries outside

Latin America. For this reason, the U.S. had had to terminate its small

grant programmes in a number of African countries. However, Title X

funds are legally exempt from the 4(0 country limitation. Nevertheless, the

question was raised as to the wisdom of granting money for family

planning programmes in a country from which general development grants

on a bilateral basis were excluded -but could be made available to regional

programmes. The U.S. has been hesitant to make bilateral grants of Title X

funds in a number o, African countries on account of the political

implications of providing assistance in this delicate field to the exclusion

of others. It has turned therefore, toward regional projects or pro-

grammes, and lawyers have been called on to help establish the criteria for

this approach. Another problem is raised by tle legal requirement that

assisutnce be rendered only to "friendly" foreign countries. Does this
5



exclude help under Title X from countries where the U.S. has no
diplomatic relations? 1he General Counsel has so ruled in other cases. So
far, this ruling has been followed for Title X funds, but the question of
research in such a country is raised. The General Counsel had said tilat
research would be allowable if it were for the benefit of a third and
"friendly" country.

A final legal problem was raised by the ban on obligating AID funds
beyond the needs of one li scal year. This had prevented AID from helping
IPPF to keep a stable staff and a steady flow of supplies. The problem has
been settled b1w the legal decision that IPPF's needs for one fiscal year
require it to plan conllinuols activities beyond that year.

In concluIsion, thesc are obviou Sly only examples from the American
scene. In countricS ulndertaking population growth control programme,,
government lawyers should have a leading role in identifying the whole
complex ol laws and ciJstoms whiv chI encourage high fertility or inhibit the
abilit of indiv~dtal couples to exercise their Iliiman right to control this
fertilit, and in recommending the new laws and regulaotions needed to
encourage and assist attitudes and practices of lower fertility.

Discussion:
The Moderator commented that, in her experience, it was frequently

necessary to convince a developing country that a donor country or
agency was prepared to help with maintaining general health of the
children before that country would accept family planning projects. Mr.
Claxton replied that this had been particularly true in Africa. The U.S. had
felt it is important to give help for general programmes related to
population size .,uch as demographic surveys and M.C.H. projects. General
M.C.H. programmes are very expensive and it would not be possible to
provide such services throughout a country financed by Title X funds
alone. Therefore, demonstration projects had been used. These might
eventually be extended to general health programmes (including family
planning), using paramedical personnel and reaching into the rural areas, if
consortia of other national donors and U.S. agencies can be developed to
help those countries which wish to undertake them.

6



THE INTERNATIONAL ORGANIZATION LAWYER
Dr. Jean de Moerloose

I wish to confirne my discussion on the topic assigned me within the

framework of public health, Which is WHO's main responsibility. Two

types of law are i:voled in public health: The first Is the t pe of law

which establishes tcchnical standards, .q., ill respect to coMrnUnicahle

disease contl, water and air pollution, and protctio againsl oni.'ing

radiations. I he second concel nis law , or family health and population, in

which religious, moral, cihical, Social, cuitural and .cononlic factors play a

l.rge palr.
As to t he t,,.oid cat egol\ , lile Med cal and public health profesiors

Must collaborate with lay yers, deiiographers, sociologists, arid econ-

onlist, among thers, ,inice tihe field is coniplC\ and politically delicate.

L\perience has shownr that new legislation in this field rna, conflict with

deep-rooted opinio is and someliies antiquated legislation. Even when the

need is tUnderstod, obstlac(les remain. In tile United State., for e.anilple, it

wts orly in l 1965 1lhat tile Supreme Court declfared that the right to decide

whether and when to have a child is a frida.rlntal huniar right. 1 The

situation is simlilar in other WHtO Member States. As a result, Only a

beginning has been made in dealing with fail health and population.

lhe same applies to WHO, vhi cli carnrot act without tile Specific mittdate
of its, renlhers a rtnindate obtained only ill 1965.

Although law occupies a most irimportant rIole in the formulation and

imple,nentation of national and iriternainral population projectS, only a

start has been made. The huge task of adjusting cah country's laws,

regulations, decisions, and administrative structures to the goals of the

projects remains to be done. A recent report showed that few Govern-

ments, if any, had systematically compiled their laws in this field.

WHO had, however, begun in 19,18 a programmne which closely affects

the population problem, namely, the corlpilation and publication of the

Interntional Diqest of Ilaltli Legidtion. This covers legislation oin
abortion, steriiization, family planning, contraception, etc. Since 1948, 22
,olumes cortaining 10,000 items of health legislation have been published
in full or in summary form. It is the only publication which regularly
publishes h,alth legislation of all countries of the world. Without the
Digest, research workers would have a difficult task in getting at the
original and official sources. 1he material is also used by Governments

1Griswold v. Conecticut, 381 U.S. 179 (1965), declaring as unconstitutional the
Connecticut law forbidding the use of contraceptives, on grounds of violating the
right of privacy,.
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which wish to amend their own health legislation and therefore want to
see what other countries have done (,is far as population is concerned). In

addition, the DMqest published a Survey of abortion legislation as of 1970.2

It should be caiutioned, however, that the Dq'est cannot give top priority
to popullation lawi; the 1)iqeY must cover the whole field of he'lth

legi,,lation.
Mention should be nude ot the imnportnt role which the Iternaltional

Labomu Organiation, Ior instance, play, in tle drawing Ip of intcrnat ional

coM entions in ,uch fields as mlatlernil V bnelit, sttus, of wornen, and
social SecuLit . I he t'\tlent of the impact which such conventions have on
fertilit\ , hokever, remain to be studieu.

2ttO, .lbortion I w%. I Suir'et ol Current World Uefti'Jsioin (c;eneva: WHO,
1")7 tI}.



THE LAWYER FOR CONCERNED PUBLIC
INTEREST GROUPS
Mrs. Halrriet F. Pilpel

In the United States there are a number of orga lizations that have

worked in the field of fatnlil', p1lan n ing arid I have been fortulate enough

to be .onnected with sone of them. Among them are the Planned

Parenthood Federation Of ,\merica, Inc., also known as Planned Parent-

hood-World Popu.l at ion, the *\ssoci,ition for the Study Ior Abortion and

tile A\sso,..iation for VoluntIry Sleili/,aton.1 All of these private public

intelest orgalni,atiorin, are concCi ned with the practice of what I would call
"aiding the des elopnen t Of the l.1%\ " i.c., the,, are "mIos ers and shakers."

Almiost Ceer\ thing these olgani/ations deal with are areas which .at one

time ol anothel were fowned uponr by tile law. When the tine comes !hat

they are certain that everything they think needs doing is well within the

law, the, will knoss that they are not doing their jobs, for pioneering is

their "thing."
In cOlnection wit the activities of Planuned Parenrthood t , I have been

working on a publication ,s hich I think will mesh into the work of tlhe

Law and Population Programme. Iwo \ear, ago Planned Parenthcod

entered into a cointract with the Llnited States Department A' IHealth,
Lducat ion and Welare for tile preparation Of a sIudxh, of the laws relating

to COunt raception, voltintary steriliiation and medical services to minrors of

the I-eCLeral Government, the fifty, states, the District of Columbia and the

several territories. I was the directo of this study, which has been

delivered t the United States Government and is now in the process of

publication by the Government Printing Of fice. It should be off the press

soon, and we have been ConcenCd aboLt how to keep the study up to

(late. To meet this need, Planned Parcrthood, through its Center for

Program Polic. and Development, is going to publish every other month a

Family Planning Reporter, which will cover legal developments as they

occur, with reference to contraceptives, volunitarV sterilization and service

to minors in the United States.
In addition, the Family Planning Reporter will cover the subject of

abortion and, probably, women's rights and sex education. To the extent

l.,urgelv because of rn1. connection with concerned public and private organiza-

lions, I have just been asked to be the chairman of an American Bar Association

Comm'ttee, with the unlortunate name of "Committee on Overpopulation." My first

official act was to request that the name of rle Committee be changed at once, and I

believe it will be changed to "Committee on Family Planning and Population
Problems." [he Committee is a division of the Association's Section on Human
Rights.

9



that funds and personnel are available, its coverage might extend beyond
these. It will eventually be on a key-number basis, and I am hoping, in this
connection, that we can correlate it with the Clssification Plan that the
Law and Population Programme has developed.

[he study itself will be the "base-line" on contraception and voluntary
sterilization, including the question of tile rights of minors in these fields.
There will also te a base-line article in an early issue about abortion, so
that hencef;rth the updating can also cover developments in that field. It
will be more difficult to deal with the many developments affecting the
stal us of women, because of the enorrMouS can, as which that takes in.

I have also Ibecotme much inlterested in model codes and believe that
they are desirable. tlowever, I am convinced that they must go beyond
familv planning generalities. From what I know of tihe United States today
and of a few other countries of which I have detailed knowledge (that would
include Great Britain and Israel), the need is to be extremel, pecific. I am
not ro'W addressinrg myself to countries which are not ye' committed to
the proposition that famil', planning is a humarr right, but : am referring to
those countries Which either in practice or in law have taken that first
step. I think it is important that we supplement any model code with
detailed regulations in the manner that the United States Bureau of
Internal Revenue has supplemented its code. Talking generally about
family planning and human rights is a necessary first step but, after that, I
think it is important to spell out specific concrete fa( tual entitlements.

I Would like to mention two issues which in my opinion require
immediate and special attention in the United States if we are to achieve
the goal of every child being a wanted child, i.e., the meaningful
implementation of the principle that family planning is a fundamental
human right. First is the question of the employment of para-profes-
sionals. Pl,,nned Parenthood has authorized our office to study the
question of how para-professionals can best be used in a family planning
programme. Both the State of New York and the State of California have
enacted "Physicians' Assitants" Acts but, generally speaking, there is a
great deal of confusion as to what can be done with pira-professionals in
United States family planning programmes. This is true despite the obvious
fact that any important family planning programme, even in the United
States, will need to use para-professionals to an extent that may or may
not be legally authorized at the present time.

The second issue which needs prompt clarification is the whole matter
of pharmacy and drug regulations. Despite appearances, these do have an
enormous impact on family planning. Closely related to this is the entire
activity of our Food and Drug Administration which has recently been

10



accused in the United States by medical groups, including the National

Medical Advisory Committee of Planned Parenthood, of acting unreason-

ably in not permitting tile distribution , nder prescription, for farnily

planning purposes, of certain drugs whiclh tile ph, sicians (II the Commit-

tee teel are e xtrerel s helpful lfo farnil, planrling and which are licensed

for othe purposes,. We are alto still plagued With 1 anu.N laws prolibiting

the advertiising and displa, (f contraceptives wh clh clearl y inhiit their

availability and whici are inconsistent with the need fOr public awareness

of their fa mit, \ planning rights and how to e\ercsie them.

In discussing the law a, it affects public interest family planning

organiiations, it rna, be helpful to ,,ee the legal implicioins, under three

main headings, vhich reflect the \was, in whiclh the applicable law

developed in the United States.
I:irSt the la\ was , prohibition: "Y,)u Must Not." Ihis was the original

meaning of most of the laws on lamil, planning in the United States.

Graduall,, the law on tile suIbject changed ohm being a prlohibit ion and

became a permission: "You Nla,." I his, in turn , subdivided into three

subdivisions. I irst, a total lisse'/-ture, ,vheie there is rio prohibition

against farnil, planning but the Goerirrient will have nothing to do with

it one waN Il the other . lhis i, an improverient over prohibition, but not

enough. ]he second ,uh divisiorn under "permission" arises when a partic-

ular Goverriient deliberately refrains frorii making it possible by public

runds for its poorer citiiers to choose lamniily planning even if they want

to, often merel\ by saving nothing. I he final subdivision is more and more

coming to be tile situation in the United States where public agencies,

particularly state departments of health and welfare, use funds, including

liberal federal funds, affirmatively to make it possible for those who

choose family planning to practice it.

Third is the drawing of the recognition that the law iiust make access

to family planning a human right. If it is a human right, the law can neither

prohbit it nor require it, nor is it enough for the law to stay out of the

situ,.',tion entirely. An obligation must be recogni/ed for the Government

to make the exercise of this right possible. Some years ago, there was great

excitement about fbrcinq people to use family planning devices. Since the

rLcent data in our counritry shows that the population growth rate is

declining, we have heard less of this suggested coercion. All of us

interested in faniily planning must continue to fight against every effort to

force people to choose family planning. The idea is to let them choose

family planning freely, and make it possible for them to use it if they do

so choose.
Turning now to our function as "creative lawyers," I shall try to sketch
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what happened in connection with one particular family planning doctrine
in the Lnite d State,, which is evolving right before our eyes. Until the
GrI'/wo'd decision in 11)(15, there was io such fling in the U niled States as
d cO,,nstitltilall, l,'r tidlan,.ed right of piivacy in tlie ,rea of family

planning. In that decision, which Sounded as if it was a ranher n,rrow one,

the United State,, Supirn Court Said that nlalrried couples lhad the right

to us,,, contrcCptiC,, ,svitlbin the pri%,,,C of their iome. Obviously, this is a

S0oni0wh,1t rCStlrictCd usc of tile s,,ord "pri\,tcy ." GrlduAlly it ha, been

rtognilied 1\ u r la, not onilh that maried coupleS have the right to do

what t1ey please in mattelcIs of almlil\, platnning, lut also that the right of

privc\ rInit Ibe e\terrded t0 i1 Ipects o1 I , il,, ,se\ ald marriage. Many

lower courts haIV e\te'nded the right of ptisac\ be\orid tile protlection of

the right o rlried couplC, tW use farnih planninlg to include tile right to

make dec isions oln ill ilinate illattrs alfecting marr age, lamily and sex.

1he United StAtes Sup enne1C Court IrcC griied this developr,.rit vhern it

extridCd thle I ighit t use totn,lcpties to the unrnarried. I he State of

Massaclirsett, cor .icted Williia Baird for h1rndirig a contrlceptivC to a
woman studentat on 1ot the LrriCr sitics in Boston. l3,lild rgLued that the

Nss'achlusCt t statutC, whih prothibitd tIle distibutrlon ofl contraceptivCs

to the unmlaima d aid v, hich rt'quLir,.d a doctor's prescription even for

non-precription coritaceptik es for the iiarried, Was un.o nstitu tional. Tlhe

United States Supremie Court, in Mirch ol 19)72, field for Mr. Baird ard
said that "i the right of privac\ means anything, it is the right of tihe

individual, mlrried o single, to lie fre from u-rr,Irited governmental

initrusion irto mnlatICi so10 IrnIdiMCetnll,, affeCting a person as fie decision

wheiher or iot to hear or beget a child."

We ,ie now a\Vwitiig the Urrited States Supreme Court's forthcoming

decision in the first aiortiorn caes to be argued before that court., Oil

Octobei I I , 1 972, i fact, airgueirnt was heard for the second time with

releience to the aiortion la\s of the States of Georgia and Texas. The

TxIs aiorlion llaw provides that aiortion iiay lie performed only to

presere tihe Iilfe of ile worain. Fhe Georgia abortion law permits abortion

to le performed, not ol1 to save thle li of tle Woman, but Also to

protect her mental ind physical health, in cases of rape aind incest, and to

avoid the birth of defective offspring. Vie Georgia law also requires a

number of physicians to concur in any decision that an abortion is to be

performed, and requires that the abortion be performed only in a hospital

accredited hy the joint Commission on Accreditation of Hospitals, which

is a private agency.

2See PostsLript ,t the end ot this ,rticlh.
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The most interesting que',tion at the argument was asked by Mr.

justice Thurgood Marshall,tile onlN black Justice on theSupremeCourt. lie

aske the AIt ornreV for tIhe State of Te\as whether in his opinion a fetus is a
human heing. To t his the atjto, ne, said "yes.' Justice Marshall then asked,

"If the fetus is a human beinrg, how can1 the law authori/e its destruction

even to save the life of the mother?" And when the I-e\as attorney

acknowsledged that this was tile state's contention, justice Marshall asked:

"Why doesn't the law then athoiie the destruction ol the husband in

any11\ case where he is I threat to the wonan'-, ife?" I his did not elicit any

ver\ clear answer. (We has e I nurlber of recent case, ir tile United States

invotlving the que,Stion reall.y a philosophic one whether or not a fetus is

a pers on.)
A furtier aspect Of tile developrnrnt of the right of privacy, which

still remains to he evoked, is the constitutional right of ,0oiing persons,

i.'., persOns under the age Of niajrl it\ , to choose whether or not to have

children. After the abhottion is.ue, this is prothibly tile most significant

open question in tihe United States in tile field of the law relating to

huar teproduction. It is an e\tremely irpOLrtant issue because the

illegitimacy birth rate ainirrg teerngerl, is going urP steadilx', vhile the

general illegitimacy rate is groing down. I lie Population Commnission of tile

Iederal Gosernrient has reconimerided that critraceptives he made

available to all teenager'S under condition, propely/ responsive to ther'ir

nreeds. (1 he President of tile United States has indicated disagreement with

that position.) I he Coriiiiissi oni 'S report is l1,eirig Supported by a citi/en's

group headed 'LI j Jrhn D. Rrckefellt er, svho vas tle Chairman of the

Commission. 1hey are hoping to edicate the public With reference to tile

provision, of the Commissiorn's report arinig vhich the recommendation

dealing with contraceptive services to teenagers is perhaps the most

important. It is interesting that recent polls indicate that 73% of the

people in the United States support crIitraceptive services for teenagers,

although this rrpinir has not yet been reflected in the legislatures of a

numer ol states.
However, new laws responsive to the teenagers' needs are coming

into effect in many states. It is becoming recogniled that persons of all

ages have a constitutional right of privacy. There are now venereal disease

laws in 49 of tlf 50 states which provide that people of any age or of

ages as iow as 12 or 14 m iy ha e venereal disease services on their own

initiative without parental involvement or consent. This was the result in

part of a "civil disobedience drive" hy the American Medical Association,

an organi/atiori which is not usually involved in such activities. The

Association urged doctors to consider that meeting the VD needs of their
13



patients ot ,tll ages was their dut', and a high priority, regardless of what
the legal retrictiion, might seem to be. In many ,tates now the age of
mrajlorift hia, in ,i\ ent been "educed b\ law to IS for all puIposes.
So11e st1at ICN, sLC Ih aIs (ol0Ado r ld I ernl1 ,1e,1 hae aIdopted model
corprehesie Ilamih pI'nig ,rct,,. leAI. ,eSec ilcall\ pro';rde thait 1o1,ng
perscSns I,1\C the ghIl to rlnii\ plnring seriOces on request Iand without
paretarl .risolserrierni.\ tinirribcl of otdir stt, Periris is arria fol instance,
ha\ i assed "COripIliliskis e Medicil i eailtCl Of MillIs'" statutes,
which perlit %Ltlnun people i' hai\e ill kinds of medical services il, in the
opilion t tihe tLor , the ietil to gi , such ,eliceS Without plror

paretlltI consent \s ild resiCtl in detiieill to the minrllo. We lso have
Specilic LSs in sOrlkr' di applicable to crnlirCelptiolr Onlly, which
provide that an'\ pC n s\M 1 Ilih, in the opinioiol ( Iit tending physician, is

in reed Of tAllil\ pl,llnrilg ser ices, 1hrt \itlhlloldillg at sucl services

would irLult in A Ieih ha/,lrd, urnl Ihi\e stuch Ser i hont paientil

Conilnl. KCltic.k\ ind Illinoki tli\e such coniiceptie stitutes.
If theCse de eloLpMeriS cnt nlline, it iiA Vell be that at Ist tlhe

furnishing of eeded rrrednl sis ices to rMorl will b N' legal in ,all 50
staes,. When thit hlppenls, Iross\,, r, I ari1trtlrt' 11hat there will be other
issue, ,hich \ill ieed the aCti\it\ Of Ie "imo\eis and shkers" tihe
Planne d Prlrilhood Moseenti ald it liss\rl the Bar Association
Conmittee, aid othei LOccred grou.1ps Will continue to "nlove and
shake" in this a03 A a lest ulnil Cies child in the Lriled States is truly
san ted.

POSTSCRIPT

INote prepared by Mrs. Pilpel arid ftlrnished to Law and Population
Programme after Supreme Court Decisions on Texas and Georgia Abortion
Cases. I

On JInuary 22, 197 3 the United States Supreme Court decided two
abortion cases: (I) -lie "-exas' case (Roe I. Wade) and (2) the "Georgia"
case (Doe I,. Bolton). Both decisions were by a majority of 7-2, with
justice Blacknun writing the majiri t opinions.

Ini the "exa.s" case, the Court held that the right of privacy "is
broad enough to encompass a wonan's decision whether or not to
terminate her pregnancy." ]he Court also said that the right is not
absolute and is subject to some limitations, which the Court spelled out
and which are summarized below.

The Court held that the word "person" as used in the Fourteenth
Amendment does not include the unborn. It ruled that the fetus has no
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constitutional rights.
Beyond this, the essence of the '"i eas' case is that criminal

a bortion taltUte.', ,uL h IS the 1 e\,Is stIute, % hith pelIit aibrrt ion only Ito

save the mothe's life %.iolate the right ol prrivac, protected by tile Due

Proce> ClauJse Of the I AmLeICClIIl ,\n 1ndmeCnt.

I he Go)LIt said that Lp) to appro\ it11,1l h the end of the I irst

trireste, the Stat can ise no voice in tile dcision to1 have an ,ibortion

Mnd that the Per fo1r1lice of the 1bortiiOln mlu+,St ble left to the medical

iudgrerit of tile 11o \n', phS iC in.

I oltowing the lirIt liestel of pregnulac, the State in prolotilg

its interest ill tile health of the mothl mi\ in the second trimniester, if it

chooses, leglIate thet' boi tlion procedure in ways, tht, are reItsonahly

related tontCl11,11 heJIalth hut n1,1\ not limit the grounds, lor ahortionl. Ihe

COLIII hId that in the sectond trinlester the State has a legitimate interet ill

seeing ito it that abortit" lion are pIrfored under cirCuistan1CeS th1,t ensuILe

niia\inIIlll sAICet\ for the pItIeCt. I his q nteretinCS lde, suh faIctoIS Is the
performing ph\sician and his staff, the abortion facility itself, the

aailbility of lll -crc, mid aidetile prosisiOll 1o1 11nl ellergecy ' or

coimplicatiorn that light I ise.

In tile hild trimsCtC, alllr the IClus becomIe cipable of "nlreanhng-

ful" life outside the mother" womb, I State, ill prTlOing its interest in

the "ptili,ilit\ of humn life," maY rtegulate o e'Oel oI bid abortion

e\cept whin it is iecessaV Ito presetse the life or health of tile mother. (It

seeIms cilea that hClth incldes mental heltlh.)

With II reCfienC' to all three trilesters, tle State mja' deline the word
"physicia tol" ma iI ril s a111\ ,1111s ician curlrentlv licens(ed by the Stale ,mlid

iav firbid abotl ions foill being per/fo med b\ ally othelr Pei-sol.

3h Georgia law pernlitted abortion to prolct the life or heilth of

[lie wonian, o WhCt tile lt Itls wa, likely toi be born with a seriotis defect,
nir where ie' p re'girran IcS, rerlied f roti rape. lheC li mitatiotins are invalid

for the first ,rLid SeCOId lrileste rs under ilie principle eininciated by the

COll in tlie T\Ai ci e. In the "(;i, lrgi" ,Ice, tie Cort lso stiLck down

the hfllwing iequirCiintCl: that aboritiurs be performed ini i hospital

accredilted b tle Jutln C lrlnlis iorl on ,\cclCeitalilli of Ilospitls; that

aboltioris be ippris cd h', a1 hospithl coinlmittee; that two additional

physici,ur iollrii i \otinlr's need to hiae an11 abortion; that abortions be

restricted to r sidern tS of the sia. iT Courl held that ill ol these

requirements weie invalid at anl time dtniing pregniancy.

1lie CoLrt Asri said that after the first trimester, upon a proper

showing of the need flierefrur to protect maternal health, a state may

require that abortions lie pertormed ili I licensed hospital.
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What the Decisions Mean to Other States

The Texas decision invalidates all state laws which prohibit abortions
except for those necessary to preserve the life of the mother. Statutes of
this type were on the books in 30 states besides Texas (although in some
of these states lower courts had already declared some of them unconstitu-
tional). The laws in effect in these states which apply generally to medical
practice would in any event remain in eflect with respect to abortion.

Thirteen states had laws patterned after Georgia's. The parts of those
laws which limited the grounds for abortion in the first two trimesters are
now invalid. Some other provisions of these statutes are also inconsistent
with the Supreme Court's ruling.

Alabama and the District of Columbia had laws generally permitting
abortion for reasons of the life and health of the woman. These statutes
also are inconsistent with the Supreme Court's decisions regarding at least
first trimester abortions, and may be inconsistent with the Supreme Court
decisions in other respects as well.

The statutes in the foUr so-called repeal states (Alaska, Hawaii, New
York and Washington) are more consistent with the Supreme Court's
decisions, but in some respects they, too, do not comply with the
decisions.

States may enact new laws regulating abortion, but such laws must
be consistent with these decisions of the Supreme Court.

lEnd of postscriptj
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LAW TEACHING AND RESEARCH:
THE GHANA LAW AND POPULATION PROJECT

Pr olessor K. Bentsi-Enchill

The Ghana Law ind Population Project is a two-year undertaking

established in the lacult, of Law of the University of Ghana in 1972. It is
staffed by six members of the Faculty,' and a social anthropologist of the
Institute of African Studies, all working part-time on the project. It has

been aided by graduate students in the LL.M. programme working as

research assistants.
The first \ear of the project has been devoted primarily to tile work

of survey ig all eiisting Ghana ian law with a view to determining and
describing such parts of this law, whether statutory, decisional or cus-
tonar , as can be said to have ,o1m1e impact on population trends.
Obviousl relevant areas of law are lertilitv regulation, family law, the law
concerning children and child welfare, criminal offences and penology, the
law concernirg puhlic welfare, public health, education, property and
other economic factors.

On the basis of available personnel, the wide area to be covered was

diided up and asigned as follows: Dr. Atla-Mills was assigned the areas of
Fertility Regulation and Property and Lconomic matters; Dr. Date-Bah,
Criminal Offences and Penology; Dr. 1 iadjoe, Children and Child Welfare;
Dr. Otuteve, Family Law and Public Welfare; Dr. Turkson, Public Health
and Education. The one sociologist in the team, Dr. Christine Oppong has
undertaken a two-sample study of patterns of family decision-making in

the framework of the existing law relating to family planning. The present
writer assurmed responsibility f0r miscellaneous issues and for the direction
of the project.

The purpose of this initial work of aw compilation is to assemble
provisions of the V'arious branches of our law, written and unwritten,
which actually alfect or purport to affect population trends, and to
present a summarising monograph describing this law. Knowledge as to

whaz the law actually provides is obviously a prerequisite step towards
the work of assessing the impact of the law on patterns of decision-making
relevant to population trends. Such an assessment of actual impact is by

no means an easy matter, dependent as this necessarily is on the
functioning and effectiveness of law-enforcernent machinery and on social
and cultural norms and predispositions, conditioned by custom, beliefs
and conventions.

It is no less obvious that such an assessment of the impact of law on
population trends cannot be undertaken without prior knowledge of the
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actual provenances of the law. Nor are the prospects bright for any
national fam1ily planning progralme, such as that undertaken in Ghana, if
it is prosecLted in disregard of laws and practices which operate in a
contradictory manner nullifying and frustrating the objectives of the
programme.

Thus it is a central objective of this preliminary work of law
conipilation to generate and disseminate knowledge regarding tile actual
provisions of our law, to reveal any contradictory policies implied in them
as regards population trends, and thus to provide a basis for conscious
harnionisation and reform of our law to support rather than frustrate
declared national policy.

F-or it has to be borne in mind that a state speaks officially through
many channels; and that mere official declarations such as the important
paper announcing its population policy which was published by tle
Government of Giana ill March 1969 are seldom enough, however
vigorou sI \ prosecuted. A nation also speaks officially through the laws it
enforces and th ro ugh the language of its conduct in declining or failing to
enfoilce Othe IJW,,; through the practices it tolerates and through the
prohibitions it imposes on other practices. Arid the fact that law can be
intelligently fot rmulated and applied as a consciGus tool of Social change is
one of the \,orking hipotheses of our riodern age.

Ihu, while the need for a sournd population policy has been well
recognised in Ghana for some time now, and a far-sighted national policy
proclaimed in 1969 under the heading of Popullion Planing for Nutional
Projqres.s amnd losperilv, aid nany important pract ical and administrative
measures taken towards tile implementation of this policy, it has to be
observed that thiN, national ptolicy is being prosecuted in a climate of
substantial inattention to obviously relevant legal arrarrgements, some of
which can be shown to oprate, and tlierefore to "speak officially," in a
man ner tnhelplI and even contradictory to tie national policy on
population dcClared in the policy paper of 1969.

It is therefore at least pertineit to investigate and ascertain the
provisions and prohable impact on population trends of our law in all
relevant areas and to reform and harnonise any contradictions in it as part
Of the prcess of declaring and implenientirig national policy.

flie area Of enquiry is, obviously extensive. Questions have to be
asked concerning (ur tax laws, the provisions made or not made which
may be shown to lav\Lr or hinder large families such as tax allowances in
respect of children, inheritance taxes, etc.; concerning the legal framework
of medical practice and public health administration ranging from the
regulation of medical practice, the licensing of doctors, nurses, pharmacists
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and other personnel, the quality control of drugs and medical supplies, the

effect of our import regulations on the availability of various medical

supplies; concerning weltare legislation, regulating such matters as mater-

nity leave and benefits, child or female labour, old age pensions, housing,

family and child allowances; concerning our legal requirements and provi-

sion for basic elementary education through sex education to medical and

paramedical education; concerning the relevance to our public education

schemes of our criminal legislation regarding obscenity, or of the law

regarding abortion and sterili/ation to the concern for population control

and family planning. And no less pertinent is an investigation into the

provisions and operation of our law regarding the family and personal

status. What consequences, on our declared population policy are we to

expect from the prevalence and toleration of polygamy in our society?

What is the legally permitted age or ages for marriage, and could any

change in this have relevance to our population policy? Is our traditional

system of extended families neutral in its impact on population trends or

does it tend to loster or retard population growth? Our systems of

inheritance and Succession to property? And so on.

The law on this wide range of matters is extensive, and not all of it is

directly relevant to population trends. The more directly relevant portions

of this law are found scattered in nany enactments, decrees, customs and

judicial decisions. The initial phase of law compilation now nearly

completed has the very modest aim of collecting and describing the actual

provisions of those part, of our law that are directly relevant to population

and fertility trends.
The next phase will be one of critical appraisal. The design is to

arlive at ploposals for legisl ative and administrative reform of a kind that

will assist the implementation of the national population policy. It is

planned to sift and sharpen the critical appraisal of the relevant existing

law and to improve the relevance and acceptability of the consequential

reform proposals through the aid of a series of interdisciplinary seminars

planned for the Nlichaelma, term of 1973.

For these seminars there will be available not only a comprehensive

compilation of the relevant existing law but also a monograph summarising

the varied provisions of the relevant law and a very tentative legislative

proposal based on the results 'f an initial critical appraisal of the law.

IHopefully this seminar will be followed by a searching study of

procreative behaviour in relation to law in Ghana.
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A DEMOGRAPHER'S VIEW
Professor Dudley Kirk

A demographer is primarily concerned with the end product of
family planning i.e., whether or not the birth rate lalls. A demographer
talks about how birth rates actually do get reduced rather than about human
rights. He respects the latter but is primarily concerned with the former.

First, I Would discuss "where," and then "what." As to "where," tile
most important places are those countries in which there has not been any
significant reduction, such as India and other countries which contain half
of the world's population. In contrat to these, some of the smaller and
more progressive countries like Taiwan, Korea, and Singapore have already
achieved falling rates and have a "progressive inertia" which would
probably solve their problems over a long term. The problem is that at
least one-half of the world's people have not yet achieved this situation.

As to "what to do," history shows tlhalt the two proven ways of
getting started are postponed marriage and abortion. The first technique
delays first births and tihe second reduces the number of fourth, fifth, and
sixth children. History shows that the initial drop in birth rates in Furope,
the USSR, Japan, Hong Kong, Malaysia, Singapore, Taiwan, and Korea,
was the result of these two factors.

Although many people attribute tihe progress in Taiwan and Korea
to their family planning programmes, tihe birth rate had already started
down before the programmes began, owing principally to postponed
marriage and abortion. I expect to see initiation of declines in the birth
rate in many countries of the developing world in the relatively near
future, not necessarily from family planning. The availability of abortion,
legal or not, is what counts, as Romania has demonstrated. There, the birth
rate rose two and a half times after abortion had been suddenly made
illegal, but is falling near its previously low figure as illegal abortion and
contraception become available. The two methods precede contraception
and are the principal means now being used in Central America and
Venezuela. One-third of the beds in the maternity hospitals are taken by
abortion cases, although the hospital record always states that the doctor
hi.s merely treated the patientt for the sequelae of an attem .ted abortion.

I have just come from India where I attended a conference
commemorating the first census of that country in 1872. The family
planning campaign has been intelligent and imaginative and the steriliza-
tion camps in a few states have been successful. However, in the Punjab
and Haraiana, where the birth rate has, in fact, gone down, only a quarter
of the women even claimed to use contraception (this, incidentally, being
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a very high figure for India). The demographic transition is occurring but

that is because tile marriage age is going up as much as because of the

family planning programme.
As to abortion, priority shoul, be given to legislation making it

readily available. Admittedly this raises moral issues, but it is a very

important step in any realistic programme to reduce the biNllh rate. In

Latin America, as .n exception, the best thing might be for the legal issue

not to be raised, since it you discuss a change in the law in a Catholic

countly the reSults might be the contrary of what is desired.
As to marriage age, this rises automatically with social and economic

development, but the legal problem is how to accelerate the trend. In the

Punjab, tile agricuItuIral revou tionl has raised wages, fostered middle class

values, and made female education desirable. Middle class values make

dowries important and marriage is postponed until they have been saved.

Legislation h.nl, been passed layering women's employment and economic

independence. lhe scarcity of housing has also helped in postponing marri-

age. In tropical areas of I.atin America, it is theage of riating rather than the

age of marriage that counts, and law could not have much effect on that.

The next step I would advocate is to get contraception out of the

monopoly of the physicians. In India, where it is now requi.ed that female

physicians be used, family planning is hamstrung. Paramedical personnel

and the general market should be made use of. Mexico has an experience

which proves this. Antil iotic medicines are effectively uncontrolled and

are available everywherc. Despite occasional bad side effects, the Mexican

peasants had previously had so many endemic illnesses that the antibiotics

usually helped regardless of their effect on vhatever specific ailment the

peasant thought lie had whenI he bought them. Statistics show an

overwhelming improvement in general health. The same principle would

apply to contraceptives, including the pill, which would help the vast

majority of people, even though individual women would surely have

unfortunate side effects. Lawyers may be reluctant to restrict the profes-

sional empire of another profession but this may be of great value to the

cause. Medical standards that are quite appropriate in advanced countries

may be out of place in less developed countries.
I do not wish to denigrate the value of family planning programmes

but rather to emphasize the importance of the whole economic and social

milieu in changing motivations and practices relating to family planning.

This calls for the kind of broad approach evidenced by the Law and

Population Programme. Lawyers can help create the necessary legal

environment to encourage all effective forces tending to reduce the birth

rate, of which only one is formal birth control programmes.
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REMARKS ON THE LAW AND POPULATION PROJECT
Dr. Rafael M. Salas

The Law and Population project* is of special significance for us
because it is the first project directly executed by the Fund rather than
through the United Nations system of agencies. Because we are administer-
ing the project ourselves aS well as supply'ing tile reSOrce s we feel a special
commitment to it. 1 here is another reason for our concern over this
project, which is, that it is not merely an academic Study but a dynamic
project which will have long-lelt ellects on the behaviour of countries that
respect the "rule of law."

The Fund also takes special note of one particular development in
your programme the expalion of the programme to non-Western legal
Systems. We would like to see the population lactor formulated into
policies and executed as operationally feasible programmes in all countries
if possible. The pop' ration probl.em is universal and atll legal systemns must
address themselves to this pro.blem, whether they are custom-based or
highly formalied, ether they are Western or non-Western. It is en-
couragoing that Yugosavia has indicited interest in setting up a law and
population project because of the nature of its political in titutions. It
may come up with a synthesis of both Wcstern and socialist view points on
population.

Another is that 1974 as you know is World Population Year. We
would hope that the participants in this project will be able to take part
meaningfully in the preparations being undertaken at the national level for
the World Population Conference. But we especially hope that the bulk of
your studies and findings will be available for consideration by the time of
the Conference.

Following the World Population Year is the International Women's
Year in 1975. This will undoubtedly involve continued discussion of such
population-relevant questions as the minimum age of marriage, access to
the means of farni!y planning, and legal rights within marriage. It is
foreseeable that the legal profession will become more and more involved
in questions of population and human rights as the decade closes.

Because the Fund is concerned closely with two points, first the
need for comprehensiveness in law and population studies and second the
need to heighten awareness on population in 1974 and succeeding years, I
would like to assure members of this Committee that we are prepared to
give continued support to projects in this field, especially for those in
developing countries.
*Editor's note: For a derjiption of the Law and Population Project, see pp. 93-99.
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We also hope thait future projects will address themselves to tile
post-compilation phase of these studics. ala\ing been trained in the legal

problems, I am aware that compilat ion is only a first step. What happens

net is more impolitant. In developing countries lawyers are opinion-

makers and the\ can co. t iibute much more to tile SolItion of tile

population problem It the. ae better in iorned on tile legal implications

of the %%,otLk. thi is 1n ispect which deserses special attention and any

step towards this diiCL6tin is \%elLCme.
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PART II
HUMAN RIGHTS AND FAMILY PLANNING

AN INTRODUCTION
Dean Peter F. Krogh, Moderator

I would like to introduce the subject for this panel by pointing to
the need for a '.efinition of family planning as a human right. Is it a goal
rather than a right? Is it the right of the child to be born wanted? Is the
right of equal importance with other longer-established rights? Is it a social
and cultural right, or a political and civil right, or possibly merely an
aspect of selfdetei ,nination?

I hope the dikcussion which follows will include the approaches from
many angles and vantage points. May I introduce the following members
of the panel to speak on this subject: Professor Leo Gross, Dean Irenc
Cortes, Dr. Jean Bourgeois-Pichat, Miss Julia Henderson and Father Arthur
McCormack.
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FAMILY PLANNING AS A HUMAN RIGHT: SOME JURISPRUDENTIAL

REFLECTIONS ON NATURAL RIGHTS AND POSITIVE LAW
Piolessor Let) Gross

I. IN IRODICHlION
I he ler sistent rhetoric ol inalienable or inhelent rights ol m,n in a

S1ii.1 S t1nlen 5'Ig(It its Icivities suggests that tihe United Nations has

comminlitted itself to a Ie'ivll of law, ceit,linl, 0I its laguage and

pursihl\ lii it' spirit Is well. In this respect it dilleIs radically Irom its

prdec eSor, tile League of Nations, wilihil was sn, Ilnuch ittached to

positive irrter'iioilla Ilam. One of its olictives, as st'led in the Preallble

0I till C' o ,ll lt, 5,1, "till' lillll establisllr1,C.'nt of tile t ndersaindings of

ilter I,ltbIIonMI la\V asn the JCILII I l,' of ConIIuCt l l 0g11 G0% el11111e1Is" and
nllothel %% as "thle aintellance of jtIslic' alnd I SCILIptiioIis respect r a1ll

tret\ obligiations." It is tille th, the l.IrLe \VIs credited ith tlhe reviVal

o1 one of tile nlllill concepts of naitura lav, 1,l1ll.Iv' the distinclion

between just and tlniust w,. BII that was 1 Ilisuriderstlndilg. lavilg

ConIIitted its'lf t0 tile sCrLIpulols lesllel Cl ofit0(1 %uld sif lstv'iwnd(li, a nol1f1

(i1 cLIStor air\ ilern, ritj ll Ia1%, tll' C IsI.enrl distilguished ill l,\ricles 12,

I.3 ,1d 15 bet\V'n l', ind ill ,'sl, not List 0f1 UijuSt 1esor to w,1r dild

provided ill .\rticl l lt fr sanctionsaga inst tile Member which resorlted to

\sar in violation ol these leia oblig,,ations.

The Churter, b co.litrt, ht egins wit 1am m ligIuit\' ("We the peoples

of tli LlnitelL Nation ),r ind ,Aler comillitting itsell, not ti abolish

t\ rlnical hgovelrrlits, but rathe'r to "sAVC' SncLeedirng gr'enerations rlli
thc courge, ol wr,1 which twice in ou1r lifetime" was started iiy tyrani cal

governirierits, prloceeds "to reilirril flith ill l1uda11n1 tal h0ur1i

rigillt ...... thaIt is ill latliral law. I or wheneer therec is all appeal to such

rights, to "tie dignity 'Ind worth ol tile hu Man person," there is an appeal

to natural law .lrdl i e I'tfsl. I 11C tura lAv Ispect of tihe Charter is

expresse1dai elaor,1ted in I series of declarations, tsolltiolls and

convertio rs: ill the 19.18 Uliversal )eclarationl ofi Han Rights ,lld the

l1)06 In1errl60 1ral COVIenalits, one (i1 l: corllic, Social aid CultLura

Rights, aind tiil' ollhl oil Civil and Political Rights. It singles out speci ic

hnlulan lighlt as in tile Declartioln oil the lliminlatiol of \ll I orls of

I his rrbiguil is s t- ed inl le ina lirii giaphli of llrIr' anble, ihe so-cLalled
"eCsl,blishlltVt" ul1uise' in Mhidh ilue (,Guosl'nrehnis ()nrte into rheir own, relii\e thl

pleo l'p ol .of amin HiMhi r.slOinsihilils ,ind ,.dltlnlIrh t e orw.rni/li,on Io hie known ,as

tie Unitrd No ions.
21H. n, lt'rtu..In l t'In lorb ilion l Bill o r he A. iqhlrs oi ,Ali (New Yolk: ColumIbia

Unistrsil, Press, t') , pp. 2(, 4 t, 35.
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Racial Discrimination of November 20, 1963, and the companion Conven-
tion of the same title of March 7, 1966. The United Nations also singles
out a particular category of human beings, namely women, for particular
attention and devoted both conventions and resolutions in order to secure
for them a status of equality. One of the most recent and important steps
in that direction was taken at the 1968 United Nations International
Conference on Human Rights. First, the Proclamation of Teheran in
paragraph 15 calls for elimination of "the discrimination of which women
are still victims in various parts of the world." It then declares that "an
inferior status for women is contrary to the Charter of the United Nations
as well as the provisions of the Universal Declaration of Human Rights,"
and finally that "the full implementation of the Declaration on the
Elimination of All Forms of Discrimination Against Women is a necessity
for the progress of mankind." The Proclamation goes on to say, in
paragraph 16, that "parents have a basic human right to determine freely
and responsibly the number and the spacing of their children" and, adds in
Conference Resolution XVIII adopted on May 12, 1968, "a right to
adequate education and information in this respect." Thus, after some
years of gestation, a new basic human right, the right of family planning,
was born. It shares with other basic human rights in their character as
natural rights. Unlike the political and civil rights of man, it is not rooted
in the classic doctrine of natural law although it could be read into it
either as an aspect, albeit a modern one, of the dignity of man or as a sine
qua non for the enjoyment by women of political rights and to some
extent of civil rights. No doubt it is a precondition for the equal
enjoyment by women of economic, social and cultural rights. As a basic
human right, family planning derives its strength and authority from the
United Nations as a forum for the proclamation of what might be called
modern natural law. What is the object of the frequent, almost perennial
appeals to natural law in the United Nations?3

2. NATURAL LAW AS A SOURCE AND CENSOR OF POSITIVE LAW
Natural law has been understood in different ways and invoked for

different purposes. According to one definition, "the essence of the
natural law movement has been to deduce from human nature or, for that
matter, from human reason, ready-made legal precepts, which, because of
their source in the universally identical human nature, claim validity for all

3 This essa, is limited to some aspects of human rights including family planning.
The appeal to natural law in other areas of United Nations activity, suich as
decolonization, must therefore be left out of account here.
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times and for all parts of the world." 4 In another version, natural law was

presented as divine law, as flowing from "the eternal law of God" and has

survived in this form particularly in the Catholic Church and some

Christian writers." However, the dominant form of natural law has been

secular, and Grotius is generally given credit for having separated the law

derived from reason from God's command." It is, of course, assumed that

this immutable and univesal law must be deduced from "true" or
"uncorrupted" and not from "depraved" reason. 7 Moreover, only if a

4 G. Radbuch, (;ruo ,ld e c/cr Reht philo 5opiC (Leipzig: Quelle & Meyer, 191.1),

p. .4 (author's translation).

5 1rede Casibeig, "Natural Law and Hluman Rights: An Idea-llistorical Survey," in

Inte'roctiotoal 'rotc tiori of llhmati Rjshts (Proceedings of the Seventh Nobel

Symposium, Oslo, Sept. 25-27, 197; ed. b, Asbtbrn Eide and August Schon (New

N ork: I ohn Wile\ & Sons, 1908)), pp. 15, 26, and literature there cited. See also

Kotaro I anaka, "Some Obser,,ations on Peace, Layw and Huodfn Rights," in:

lranotwtional Lat.t in a (ahaqity Sc.tii'. ed. bs W. Friedmann, I. Ilenkin and 0.

Lissitiyn (New York: Columbia Unisersity Press, 1972), pp. 2,12-259, at 250-255,

and R. Stammler, lt'irtschaft ond R'ect (Leip/ig: Veit & Co., 1890), p. 170.

''Castberg, supra, no. 5, pp. 1(,-17; Lauterpadh, %upru note 2, p.11; Julius Stone,

Ilumao I"J% an ad /lumano /ustict' (Stanlord: StIanlod University Press, 1965), pp.

71-75. I he relererces to (;roti', are to his /Oe lure Belli ac Pracis, (1625),
Prolegomena, pac. I I and Book I,Chap. I, sec. X, par. 5, where it is said: "he law of

nature is unc.hangeaible even ill the Sense that it cannot b.' changed by God.

Measureles', as is the power ol God, neCertheleS it Lan be said that there are certain

things over Mhikh that power does not ex.tend; . . . lust as even God, then, cannot

cause that two time tvo shall not make four, so lIe c.annot cause that which is

intrinsically e il l'e not evil." /h, (/asics of Infe'rtaio al Law, ed. bN [.B. Scott

(O\ford: I he Claiendon Pless, 1925), p. .1. Slam mler in his book, 1he /tchory of

/ostice (Ness Yolk: Macmillan, 1925), p. 78-79, oilers a reductio adah urlum of the

theor\ ot natural law as deried Irom reason: "If then the theory of the law of nature

is to be discredited because it is based upon reason, the latter must be assumed to be

a power which imports empirical matters (in this case concrete legal principles) from

a sphere lying outside of realit. lHow, indeed, reason can do any :mch thing, and

what sort ot unknown land it is from which, independently of cxperience, it is to

introduce intelligible ideas, is a matter which remains entirely dark. He who thinks of

lreason' as a magic power by which we conjure something from an unknown sphere

into the world of experience has, scientifically speaking, reached a dead-point. For if

we think of reason as divorced from all experience, then no man possesses any such

magic power. Nor is it true, as some hase supposed, that this power of reason arises in

every individual "de novo." The idea of a psychic quality of this nature existing in

the individual is a chimerical lanc, and an obscure word which has no clear meaning.

A faculty ol reason which stands with one loot in the world of experience and with

the other outside, and carries over legal principles from the latter into the former,

does not reall represent an\ intelligible idea, no matter how extensive and how fine

this fantastic image is conceived to he. Such a faculty could not even (as the

opponents of the law of nature have expressed it) 'lurnish knowledge that is true

subjectively but not oblec tikelN .' For it is no Lacullty at all and has no reality either

subjective or objectise."

7 Stone, supra note 6, pp. 76, 78.
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"correct conclusion" is drawn from the law of nature is it a rule of natural
law and not merely one of positive law. 8 Whatever may be the subtleties
of the differences between tile various Schools of natural law on the one
hand and positive l.iw on the other, they are of no consequence here. The
important point is that all normative systems, he they derived from a
divine ,source_ or from natuire or fromT reason, or whether they be, iike
poSitie lawV, enacted by authority, are mediated by prophets and men.
Priests tranm it divine or revealed law, and laymen derive precepts from
reason or natine, and men, be they kings or legislative assemblies, proclaim
or enact positive law. Between the originl , Source and the formulated
precept,,, nan alv, as pla\ a mediating role.

Natural law has been the target of freqILuent criticism from lawyers
coniC erned with positive law and philosophers concerned with the purity of
method. Lawyer, would deny that natr11al law was law in any meaningful
sense of thle word. With this criticism, we ale not concerned. From the
philosophical slandpoiint, the claim of niaZUral law to immutability and
universality has been atLacked. Adlieents of Kantian philosophy, in
particular, hae cont~ended that it was impossible to pres ,it the contents
of a particular legal prec ept as an iiiutable ideal and that there were no
such precepts with a pri'ori validity." While the category of "right law" or
"just law'" may clairn universal validity, no particular precept may make
Such a claim as to its cotent. I herefore, there is only a "natural law with
a changing cotn t,'t 'I since all content is contingent and derived from
experience. We ,Ie not here concerned with the philosophical question
whether Starinlel correctlI or inc;recIstly tnderstood Kant's distinction
between form and SLbStaho1Ce.' For even lie claimed that there was a
universally valid goal of sOLial lifte and that it was possible to determine
whether legal norms under given empirical conditions were conducive to
that goal.' 2 1bhu_,s his concept of "natural law with a changing content"
Was to be understood as' "legal precepts which, under given enpirical
conditions, contain a theoretically correct law.'' ) It has been pointed out
that by introducing the concept of a universally valid social ideal,

H d. at 75.

IStanimmer, supru nte 5, p. 18.t.

101d. at 185 ("ein Naturreoht mit wechsetndeni Inhalt").

I I Stone, -supra) note 0.

l2 Stammnler, supru note 5, p. 185.

1
31d. at 181-183 of the second edition (1906).
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Starnniler has returned to tie old concept of a universally valid nattural

law. 1 4

Be that as it many, natural IIW of tile old as well as of tile new style

has Seived tMo main pl.rr1ses: aS a IOOrce atnd cenl or of po0sitive lJaw. The

lirsti fun11Ction is simple: ntural I,Iw is seen as i Sort of model lor

legidlation, that is, it comrliiseS prce.'ptis \\hich should be in1corporatied into

poitiive l '. I here is little doubt thatti positive lw, both national and

inticrntioinIl law, incorpolr .td 111,1M pieCLeptS Mhiclh wI e list poS tulated

,aS nltu g hts, suCh As Lkil and potliical tights, and the positive law of

someC c ntILties itncorIpotes,1C 1,1turl,,, law b t reeen1ce t' " or tile purpoe of

filling gap t ' resolving appalent contradictions between Rules intended ini

tle code. Properly utnderstoud, tRitut, law, IS a so1urce, oes not1ti rl,lir to

have vtlidit, inl positi\,' I,Iw; wh,lt it doe.s Claim1 is th,lt the law-making

,au.thorities amend the law in accordance with its precepts.r -7 Natural law

Cll thell be corc1Ci ed aS a stt t1 o wtt01 1 table I ro m wfhicI watel flows into

the mainailstIam of po)sitie Iw. .egi,ltCs, judges and jlists influence

that llo,,, accelerating it at sone times and closing it off at othels.

In the United Nations the appeals it naturl, I,lW ' have ollen been

c,lSt inl thle fotrm of I ,,.urce or model for positive law. he\ comprise all

14Radtbruc.h, siJptu note .1, p. 2;. lhis social ideal is a 'LOMnlUnit\ ol tfree len."

("01(16cin,I . hl t I trl \sOller.Cide Wen1slierI'").

1. Paul Roubier, lhi;oric (;t',t;rual doi Droit (Paris: Siies,, 2nd ed., 1951 ), p. 187;

LauterpaLlit, Spru, no. 2,p. 3I ;Stamn ler,supri note h, p. 78.

l6See Attimclc 7 of the Austrian Cisil Code of 1811 and Article I of tile modern

Siss Civil Code otI 19)7. Article 7 pros idesttiat in cases which cannot bedecided by

the usual nieans of interpretation (grammatical, natural construction of law or

analog\ ), the c a,,e "must be decided, with regard to the carelullV Collected and well

Lonside. ed citcunstalces, according to the precepts of natural law" ("natilichen

Rv.tosgrutrdNit/e'n"). (Autlhoi's tr,,nslalion.) Article I of the Sisiss Code enlpowers

the judge, in tase ol a gap in the la%%, to appl, Nustoniar, las, and in its absence to

decide the Case "a,cording to rles i hich he would establish i lie Were tlhe

legislator." (Author's translation.) About the role of equit, in lnglish la\s, see Stone,

supra note o, p.

1 Stanniler, opru note 5, p. 185. Llsew.here, Stammler, sipra note 0, p. 2.4,

characteri/ed the relalion between positive ard natural lass as follows: "All positive

la, is an attempt to be just law." But natural law is neither the only nor necessarily

the final source of justice. Slone says that while "sometinle, no doubt, in the

centuries and millennia ol diisLUSionS of justiice, natural law was the preferred way of

talking ol justice as a criterion of good las", suprO note i), p. 29t1, "the tHebrew

prophets have inspired men's dedication to the highest ideals of justice without

resorting to a medialing 'natural law'." Id. at 2') 1.

though not necessarils co noti,' , as not all members accept the doctrine of

natural law. hor a Marist view, see Anita Ni. llaschili, "Le Problme du Droit

Naturel m la Lumni re de la Philosophie Nlar\iste du roit," Revue Rounmuaie des
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the standard-setting declarations n' and conventions on human rights. The
latter, in particular, are invitations to the Governments to transform the
standards into positive law, both domestic and international. Ihe fact that
the declarations have been repeated time and again and that the 1966
International Covenants have not yet entered into force indicates that the
appeals have not met with a satislactory response.

1he lunction of "natural law as a censor of the positive legal
order ''n is nore difficult to describe. H-ere the immutable and eternal
principles of natural law are not a Source but the antithesis of po~itive law.
As Roubier put it: 'The essential function which has always been
attributed to natural law is its political and moral function, a function of
supervision (contr6le) pursuant to which a fence is erected against the
unjust precepts established h\ public authorities.'' 2 1he "overriding
censorship" and "most dramatic" ClI aracterist ic of natural law in "its
act ual social operations," according to Stone, "is that when the criteria of
jLustice are put into the framework of a system of natural law, and used to
test the justice of positive law, the duIplic ation Of tihe word 'law' in both
phrases has an additional effect rather independently of the criteria of
justice themselves. lhis effect is that a theory of natural law tends not
only to criticize positive law by relereince to whether it reali/es justice; but
also to dC'y that its /otils (Wre Valid at all unless they are in keeping with
certain norms oh riatu ral law. ''22 1 lie conflict between the two normative
orders, that of positive law and that of natural law, carl be overcome by

Sciefnces Socid/Cl , S6ie1 de StijenFt S luridiques, .ol. I), pp. 9--It (I906) and Imre
Slat)6, "file thoreritd l toundarions ot human rights," in Nobel Symposium 7, sopra
nole 5, pp. l5-.|5. In Siab 's ,ie\,, "Tile So.ialist concept is sharpl, opposed to any
kind of natural law," and human rights, in parricular, "are neither laws nor rights, but
moral ideals, or ... pretensions conceived of as rights, formulated in respect of the
law-to-be-created: ac.ordinilfI , they should not be called rights at all." t Iid., p. 36.
An earl,' lash between rlf. naturalists and the anti-naturalists occurred in 1948 in
connection with the test ot Article I proposed by he lHuman Rights Commission for
the Universal Declaration of Human Rights Whicih was as follows: "All human beings
are born free and equal in dignity and lights. I hey are endowed by tiature with
reason..."GAOR: Pt. 1, lhirdComm. Annexes, Doc. A/C.3/243, Agenda itern 58.
Italics supplied. In the debate in the Third Committee several delegations (USSR,
Belgium, China, Yugoslavia among them) opposed the words "by nature" and it was
decided by a vote of 21:4 with 9 abstentions, to delete them. Mid., Third Cttee,
Summary Records of Meetings, pp. 35-1 18-125. They do not appear in the final text.

9lThus lie General Assembly proclaimed the Universal Declaration of Human

Rights "as a common standard ol achievement for all peoples and all nations.. .
2 0 Stone, supru note 6, p. 7-I.
21 Roubier, sripra note l5, p. 188. Author's translation.
2 2 Stone, supra note 6, pp. 76, 291. I talics in original.
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the fusion of then into "one governing order" in which natural law is the

Superior order whih 'strikes down" posilike law when it Conflicts with

it.23 .\llernati\Clh, the conflict remains and in lhat case, like i!.tilce,

nauIll liw precepts ,ippeie as ",a demand on hlle law maker, and xi appeal

1t all riibr1 S Of tile sOCiet to do whaIteve is IiCCSSlr to IbI h- about

tIle rIeCpel o lthe0 \itLhdIIawal of the inIti ICd Iiw.' 
4

It 'sitikinig doss il'' obiectionable positive I,w l,Is rarely been

attenptLd b the Llilted Nalions, 5 it- appeal to nllber States to

tialilstolill thC ploclamilltions aind declarations ol inalienible rights into

positki e national and inltei n,ltion,il law, as the case may lie, hy adding to or

refolimlinig e\ ing Img w hIasC be'en sCr\ fCrequnl and uigCnl. Although

rpCiated with lost i ituailistic regularity ii Session iler Session, these

inocations o tile two lullclioils of ntllr,ial lawI, aS SOLrc nd Censor otOf

positive law hivC Ilot I)CCil no01,01h blsuccSslful.

3. NAi JRAL I.AW AS A PRINCIPII-L 01 ACI ION

What tlin iima be egarded as the proper or more promising

function ol nilatoia I, ,1\v i ile Iraimewoik of ti le United Natioi s? The third
fulnction, it is Iubi tlltld, is one which combiies its lunction as a source of

Ilaw Xithi ils censorial lIuc6ion with regard to positive ILiw into a principle

of action. "Nilural law," it has been Said, "can dispense with reason, f"or

,ill iC,,i,1iS mIshailled ill it, Stippol rT nothing but coliStrucLs of the

imaginat oin; Is a illtr of fact it belongs to the field of prais aind of

acti n. Its ideals have no objective e\istence; Whiat Ve call natural law is

nothing hul our o\vll idcal whicl We hold LIP against positive haw; thus

naturafl IlWv is the iat tion of humriian personality against i positive order

which threatens it with destruction. Without any doubt this is the most
Sigrnificait usefuIlness (utililc>) of natural liv.'21, n it his sense, natural law

catll indeed Serve , ITam)sl LSCILII purpose. Mere ,appeals to fundamental or

inalienable or inherent right., of milr will move neither mcii nor Govern-
nieits, no matter how Solidly they are anchored in the doctrine of natural
lawV and rio Ta't0ter how oflen they are repeated. Unless the appeals are
followed I'y wvll-conceived action, they will be of no avail. ile field of

2. Id. a1t 292. 11twtere Slone Says: "The assertion of this overriding power is

therelore, we beliese, better expressed as a Selarate specific mark of natural law." Id.

at 295.
a4d. at 292. Justice in this context is seen as i.dependent of natural law.See No.

17 supra.
2 'SSuch attempts are outside the scope of this paper.
2 6 Roubier, supra note 15, p. 186. Author's translation.

31



human rights has the appearance of a wasteland littered with program-
matic declarations and resolutions. Their reiteration year after year dulls
the sensibilities of men and Governments. The very obvious weakness of
remedies in one human rights convention or another illustrates the
reluctance of Governments to move from proclaiming programmes to
taking action. Even in the few cases where the Assembly has been able to
harness the resources of the Security Council, its efforts have not been
crowned with success. Perhaps in the present state system, the Westphalian
system, based on the sovereignty of territorial states, it would be idle to
expect more. But there is no other system in sight.

The time may well have come when the United Nations should
review its methods in the pursuit of the ideal of human rights generally
and the right to family planning in particular. A proposal to create the
post of a High Commission for Human Rights has been shelved from year
to year.2

7 Perhaps this is where action should be concentrated. The
population Situation is critical and the demiands for economic develooment
become increasingly Urgent. Vast sums of money are not likely to be
forthcoming, and even if they should, they would not keep up with the
dynamics of the world's population. Compared with the staggering
proportions of the task of economic development in all countries, rich and
poor, family planning looks like a modest beginning and within the grasp
of nearly every country. In addition to public funds which would be made
available, private philanthropy could be mobilized. In fact it has already
made significant contribution in the relevant research. 2 "

Family planning, as shown above, is not merely related to human
dignity and a condition for many other political, economic, social and
cultural rights, it is one vital aspect of the right to information. For

reduced to its most basic aspect, it claims the right of families to have
access to information. As stated in the Teheran Conference Resolution
XVIII, couples have a tbasic human right "to adequate education and

2 7 [he proposal has been on the agenda of the United Nations for a number of

years but its consideration was postponed in 1971 until 1973. G.A. Res. 2841
(XXVI) of December 18, 1971. GAOR: 21st Sess.,Supp.No.29 (A/8429),p. 88. As
outlined in the ECOSOC Resolution 1237 (XLII) of June 6, 1967, the High
Commissioner would hase several functions. One of these, of special interest in the
context of family planning, was to "render assistance and services to any State
Member .... at the request of that State; he may submit a report on such assistance
and services with the consent of the State concerned:" E.S.C.O.R.: 42nd Sess., Supp.

No. I, (E/4393), pp. 18-19. See also Roger S. Clark, A United Nations tHigh
Commissioner for Human Rights (The Hague: Niihoff, 1972).

2
8See e.g., The President's Ten-Year Review and Annual Report 1971, The

Rockefeller Foundation, pp. 35-44.
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information" in respect of tile basic human right "to decide freely and
responsibly on the number and spacing of their children." The question of

a treaty or declaration onl freedom of information has been before the

General Assembly for nineteen years and was shelved again at the 1971

session.? ' This question of freedom of information has obviously political

overtones as it touches upon sensitive matters such as freedom of the

press, radio and television programs, etc. There is no reason why the

freedom of information should no, be tackled in stages and ill separate

instrurnenlts. Top priority could then he given to the right to receive and

disseminate informalion rela ting to fanily planning. Similaily, tile ques-

lion of creatinrg tile post of a I ligh Comnlissiorner for Hit l an Rights could

be approached inl stages. Top priori l could then he given to Iiis function

ill the field of farili planning, and his competence extended to other

hulan rights in siIhseqItlenl stages. In this way, an important step would

he taken towards .ichieving one of the prilry pi urposes of the United

Ni nois: the Iransfornation of its "laith ill fulldamental human rights, irr

the ifigriit\ and worth of the hunman person, in the equal rights of men and

wornen" into reality oil the international plane. Without family planning

the faith i eiual rights of Men and woren would be sheer hypocrisy.

However, since contrary to in asstmption of the naturalists, human

rights are riot, ard do riot become, autoniatically part of tile positive,

enforceable law of States, family planning must first be introduced into

that law. This has been done in sonic States, and others can do it ol their

own or pursuant to a bilateral or multilateral treaty. The action on the

national level would have to go in several directions: first, removing

existing obstacles; secondly, recogni/ing the right of families to determine

the number and spacing of children; and thirdly, guaranteeing access to

information and education. It Would be important to ensure the proper

obseranice of these provisions by appropriate remedies. The point need
not be labored that access to courts is art essential aspect of these

remedies.3" Rights derived from law may be modified or cancelled by

another law of 1ie legislature, arid therefore rights based on statutory

legislation are not solidly entrenched. -luman Rights, fundamental humian

rights, should form part of the constitution, the supreme law of the land,

. G.A. Res. 2722 (XXV) of December 15, 1970, GAOR: 25t1h Sess., Supp. No. 28
(A/8028), p. 87, and G.A. Res. 28.1 (XXVI) ot December 18, 1971, ibid., 26th
Sess., Supp. No. 29 (A/8.129, p. 90. Reterence may be made to the Soviet proposal
,t the 1972 session of the General Assembly for a treaty on lelevision programmes
sent via satellites.

30Ians Kelsen, Pire Theor), of Law (Berkeley: University of California Press,

1967), pp. 1.40-145.
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which could he changed only by a constitutional amendment. The
individual should have the right to appeal to the courts for a determination
ol tile constitutionalily of statlltory legislation. "3 1 This would endow
courts with tile power of judicial review, the power to declare inivalid,

because unconstitutional, acts of th1e legislaturiC and administrative organs.
This power e\ists in Some countries and it constitutes an essential cog in
the machinery for safeguarding human rights On the national level. File
creation of a procedure for individual complaints heing channelled to the
proposed Iluman Rights Commissioner of the United Nations or the
I luman Rights Commission ui nder ile -uropearI Convention is all essential

feature 01 the malchinery for sa legu,lrdig hunan1 rights on tie interna-
lionl level. A Court of [lUrman Rights is the fin arbiter in the European
system.

As internationd lafeguards must be built on national guarantees, a
briel reference rnira be mde to tile Basic Law ofl the German Federal
Republic of 19.19. Being ol laiirl v recent origin it may serve as a useful
model. Article I1(2) d-: areulii hm,rn rights, listed in sub hsequenl articles,
")i1iolalile ind inailielable." These rights "shall hind the legislature, tle
executive, aid the judiciar$ .a-S directly enorceablc law," (Article 1 (3) ).

The lealning of this is relatively simple: the basic rights can be enforced

Wit hout tile iecessity of iriiplemenit ing legislation. However, tile Basic Law
does provide that details regarding rights may lie laid down by law, that is
statuto0ry law. In this cornnection the Following provision is important
which is intended to protect the stipulated humiian rights against undue
restrictions or erosion by statute. Article 19(1) provides: "I isofar as under

this Basic Law a basic right may be restricted by or pursuant to a law, such
law must aipply generally and not solely to an individual case. Further-
More, tile law Miust nane the basic right, including the Article." Of equal,

perhaps even gretelr, importance, is paragraph 2 of Article 19: "In no case
may a hasic right [e infri nged upon in its essential contenl." In paragraph
4, recourse to couts is provided lor.3 2 Thus, in virtue of positive law,
natural law riiay exercise its supreme censorial power, namely, strike down
positive law which collflicts with a precept of natural law incorporated in
the positive law of the constitution.

3 3

.,A, K len ,e \pl,iins: "A hund,imenial tight (or liberty) iepesenis ,a right in the
sense of a legal power if the legal order confers upon tie individual alfected by an
unconstiurional sitaiue the legal power no initiate lie procedure lhat leads no the
annulment of lfie unconsilulional slialue." Id. ai 143.

a321,in Brownlie, Bijai 1)oDumetits on Iluman Rifqhls (Oxford: Clarendon Press,
1971), pp. 18-19, 23-2.1.

1(3 . ,isberg, supra none ,, p. 27.
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Thus, in conclusion, it i-man, be said that natural law still has its uses,
but not inl the exaggerated conception o1 a law hovering above positive Iw

and striking do\in inconsistent positie law, hut Is a principle Of action

p.urpoSCli II LlhC, iccI Itvard, the mod itficat ion of old or the creation of
new t posit ic law, .. J plinciple of actiOl, its goal Should be the
e.,nhancmtllill of the qulLit+ t O lit in the iLiLu it of which men and women
Slhould palitipate on a looting of el.Llit, il law Is wCll as in fact.

L{qul lil, i,, 1.,t ai mcChanici. con1cept. \S thC P12rml1ancnl1 t Court of

International I ,tice said, thC i, ,i ion of equatlity in tact ">.lA >./ces the idea

Ofl Jt imciI 01 11,1ml culoalit,\ .... IAJLiilit in law .p'eclude,, discriihmination
ol an kind; s hCle'ra,, CClualit\ in act nila\ imolve the necessity of different
trlllCln t inl oder to attain a eull \whicl Cstblishes an equilibrium

blet\Veen diftcil t silil,. ' " \VaIltlilo 1Women have, aicheI ed equality in law

with mein ii nL ountiies. But beling in a diillcrCnt Sititiol Irom men,
family planning is ain esserntial igi edienil itllle estlilislhlllcnt of all

cqnilibtiull hciC n tlhe sC\Cs inl Lict. lquliti tlct is the ileces ary
piC-c nlition 1or t10 ekC\Cec C h\ \\ Omen of illpOrltailt political, economic,

social aind edL.iCtionail rigihl,, formulated h\ the United Nations and

ilcoipoi ihd iln te interna l lw o m, ny iStatS.

.14Minor iiits S00ollS in Albinia, Advisoi\ Opinion ol Apil , 19.6. Publi.Ilions of
illC P.C.I .I., SL' S A'1, No. 6.1, p. 19. Lnphis p ,up tid.
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THE RIGHT OF PRIVACY AND FAMILY PLANNING
Dean Irene Corte-;

The accelerated increase in the world's pu~ptation has produced
multifarious problems, not the least of them relating to the right of
privacy.

The concept of privacy is multi-faceted.' The legal aspect, though
only a small part of it, is nonetheless comprehensive. It involves issues of
constitutional law, criminal law and tort law. While the idea of privacy

may vary in different jurisdictions, it is premised on a recognition of the
right of the human person to keep certain matters pertaining to himself

free from inquiry or interference whether by the Government or other
persons.

How does the right of privacy relate to the population problem?
Should the day come when there would be one human being for every
square foot of land on earth, the idea of privacy would have long
disappeared Irom the human vocabulary.

At present, the right of privacy is unavoidably linked with family
planning. Family planning activities involve an intrusion into matters
which not too long ago were considered "out of bounds." Tile question of
whether or not to have children was until lately of private concern. With
family planning adopted as state policy, it has become of public moment.
As Robert S. McNamara once observed, the population problem is a
paradox:

It is at one and the same time an issue that is intimately
private -and yet inescapably public.

It is an issue characterized by reticence and circumspection-
and yet in desperate need of realism and candor.

It is an issue intolerant of government pressure--and yet
endangered by government procrastination. 2

Acceptors of family planning methods and respondents in family
planning surveys waive, knowingly or unknowingly, part of their privacy;
computerization makes tile intrusion more sophisticated. But the more
significant legal problems of privacy as it relates to family planning spring
from the interplay of the asserted right of the individual to decide whether

IThe anthropologist, the sociologist, the psychologist, the philosopher and the

lawyer approach the subject of privacy according to their own disciplines.
2 "The Population Explosion," 19 Free W1orld 4t (Special Issue: Family Planning in

Asia).
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or not to have children and the exercise of the state power in the adoption
and implementation of population policies through measures affecting
marriage, the famil', and child bearing.

The right of privacy is recognized in state constitutions either
explicitly3 or hy necessary implication from provisions guaranteeing

individual liberty, the integrity ot the humraa person, his abode, papers and

effects and enumerating specific civil liberties.
The universality of man's striving for privacy is acknowledged both

in the Universal Declaration of lurnan Rights4 and the International

Covenant on Civil and Political Rights, s thus:

No one shall be subjected to arbitrary interference with his

privacy, family, home or correspondence, nor to attacks upon his

honour and reputation. Everyone has the right to the protection of

the law against such interference or attacks."

The sovereign power to formulate and implement population pol-

icies undoubtedly exists, but it touches upon one of the most sensitive of

human relationships. As one court has put it: "If the right of privacy

means anything, it is the right of the individual, married or single, to be

free from unwarranted governmental intrusion, into matters so funda-

mentally affecting a person as a decision whether to bear or beget

children."'

Does family planning conflict with the right of privacy?

3The cOnstitutions of Nigeria (Art. 23 1111, Sierra Lcone (Art. II Ic] ), Cyprus
(Art. 15), Monaco (Art. 22), trinidad and Tobago (Art. I Ic) and Tanzania

(Preamble) guarantee respect for a person's "private and family life." The Venezuelan

constitution protects a person "against inquiry to his honor, reputation, or private

life" (Art. 59); and that of Yugoslavia provides: "The inviolability of life and other

privacN rights of the person shall be guaranteed" (Art. 17). Turkey (Art. 15) and

Madagascar (Preamble) have a similar provision. Other constitutions provide for the

privacy or secrecy of communication (Guinea, Art. 43; Monaco, Art. II; Republic of

Korea, Art. I5; the Philippines, Art. III sec. 1 151 ), the privacy of the home (Uganda,
Art. 17 Icl; Zambia, Art. 13 1,-1 ; Barbados, Art. Il bI ; Kenya, Art. 14 1c] ; Malawi,
Art. II [c] ), and ol both home and correspondence (Tunisia, Art. 9).

4Adopted and proclained by G.A. Res. 217 A (Ill) of 10 December 1948.

Adopted and opened for signature, ratifitation and accession by G.A. Res. 2200 A

(XXI) of 16 December 1966.

r'Article 12, Universal Declaration of Human Rights. Article 17 of the International

Convenant on Civil and Political Rights reiterates the provision modifying the first

clause to read: "No one shall be subject to arbitrary or unlawful interference . ..

and numbering the two sentences separately.
71Lisentadt v. Baird, March 22, 1972, 40 U.S. Law Week 4303.
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F.'mily planning and the right to receive information about it are
considered basic human rights. The Declaration of Population signed by 30
heads of state" and the Teheran resolution" on the human rights aspects
of family planning make it clear that the size of the family should be the
tree choice of the individual lam il, that couples have a basic human right
to decide hreelk and responsibl\ on the number and spacing of their
children and a right to education and information in this respect.

I hese dec larat ions eridore and giVe impetuS to family planning and,
in making clear the right Of choice Ofl married couples, protect their right
of privacy.

L\isting municipal la,, thalt hear upon famriily p!aniirg fall into two
classes: those whicl 1i,1e direct effect on child hearing and those which
operate iriirct l' . Ilr the lirst class are laws on contraception, abortion or
sterilization. In the second group are a variety of rieasures which may
influence the sie of lamilies, inclJding laws on taXatiorn, social security,
health education, etc. Measures of the first category vi tally affect the right
of privacy, those of tile second totch I pO it peripherally.

Ihe rela\atlon of restrictive laws on contraceptives their importa-
lion, distrihbutiorn, use or ad ertiserlient is of relatively recent develop-
rnent growing out of the adoption of government population policies. In
the statute books of some states penal anti-contraceptive statutes still
remain.' o The application of one such statute in Connecticut, U.S.A., to a
married couple was declared in a landiiark decision to be a violation of the
constitutionally protected right of marital privacy. 1 Later the claim of
privacy as an independent constitutional right was invoked by an uniar-
ried woman in an abottion case. 1 2

ilie right of an individual to decide whether or not to have children
is incontrovertible, but the means that can legally be employed to prevent
or terminate pregnancy are not given uniform treatment. There has been a
general relaxation of the restrictions concerning contraceptives, but the

XSigned Deceemher t0, 190t), h\ twelve heads, of snates and eighteen others in 1967.

Reprinted in 5ludics in I ini/y /'Imnitq (J anuary 1967), p. 1.

SAdopted May 12, 1908, Resolution XVIII on tluman Rights Aspects ot Family
Planning, United Nation-, Conlereme on Iunan Rights, Teheran, 1968 (U.N. Doc.
A/CONF. 32/.1 I).

InAnti-contraceptive statute,, Spain, Ireland. Lee, "Law and Family Planning," 2
Studies m t jmily Plarnitrq (April 197 I), p. 83.

I IGriswold v. Correcticut, 181 U.S. 479, 1- L. Ed. 2d 5 10, 85 S. Ct. 1678 (1965).

12People v. Belous, 80 Cal. Rptr. 35.1, -158 P. 2d 194 (1969). [Editor's note: For

subsequent developments, see p. 1 I supra. 1
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employment of abortion in family planning remains a debatable issue.

The claim has been made that the right of privacy gives to a woman

control of her person and therefore tile right to terminate a pregnancy.

That this has not gained acceptance is shown by the fact that even ill

countries where abortion is allowed, certain conditions prescribed by law

must first be SatSied.l i In the case oi ibortion, compet ing interests such

as tle generall, shae d m iral, religiois and ethical views of tihe community

and policies ploecting lIr uribor ii child have to be taken into aCcount.

Steiliat on prcsents dilfre'nt probhlens. [_ugenic Sterili/ation laws

are not lew.' 4 Mr. uStice I lolmes", trenchant stalement: "lhree genera-

tions of imbeciles are enough" comes to mind.1 ' Voluntary stenilizatior is

employed in tile tamilv planning programmes and has become quite

popular in India.1 " AlthiouLgh thlre are un settled legal questioins regarding

its use, rio Violatiori of the right oI pri\sacy would le in\olVed, as long as

the sterili/ation is sol1nrtal\.

So far , population l .asLnres adopted by Governments take due

account of tIre light 0f prisacv aid accord the ultimate decision oil family

plarinirg to ird isduals. But Should volnritarv,, method,, prove inadequate

and populat ion problemns become more acute, the possibility of Govern-

riierts resort inig to compurl or, methods cannot be discounted. In this

event, crucial polic, decisions will ha\e to be made oil the scope of the

right of privac, as it lelates to the population problem. ilie right will then

have to be weighed against competing public interests. Where a question of

national sturVival is involved, the individual right will have to yield. Ihe

argunlits used to support tile right to employ contraceptives or to

terminate a pregnancy, could equally be used against compulsory measures

to check populationi growth.
Bernard Berelson, in an article entitled "Beyond Family Planning"

refers to suggested fertility control measures ranging from compulsory

steriliiation or required induced abortion to the introduction ini water or

food of temporary fertility control agents or sterilants (substances yet

unknown but believed to be available '- field testing after 5 - 15 years of

research work) or requiring a licer!,e to hav children.' 7

Any non-voluntary family planning '.ethod constitutes an encroach-

Lee, suprd note t0 at 8.1-85.
141d. at 87.

1 SBuck v. Bell, 27.1 U.S. 200, 207, .17 S. Ct. 58.4, 71 L. Ed. t000 (1927).

16Singh, "India" in Lee and Larson, eds., Populatioi and Law ( 1971), p. 119.
17Studie.s i Famil Pliannin (February 1969).
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ment on the right of privacy. Whether or not the right of privacy can
prevail over the assertion by the state of the power to adopt compulsory
family planning measures would depend on whether the population
problem has become so acute and compelling as to outweigh the individual
right. In the balancing of competing claims many factors will have to be
considered.

No law operates in a vacuum. A compulsory measure that trenches
into so sensilive and emotion-laden an area as that relating to the bearing
of children :,n only produce the desired effect if it takes into account not
only the lactial ,ituation, but also the values of those on whom the law
will operate.

Family planning through voluntary methods has advanced because it
is acceptable to people of diverse races, political persuasions and creeds.
The international standards discernible from pronouncements accepted by
various states and national population policies, emphasize that in family
planning the decision belongs to individual families. Compulsory methods
to bring down population growth can only become feasible if the people,
realizing the Urgency of the population crisis, are prepared to accept the
compulsion. This acceptance in the final analysis would still rest on the
individual's will and conscience, as influenced by the social and cultural
values of his own milieu.
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ROLE OF INTERNATIONAL ORGANIZATIONS
Dr. Jean Bourgeois-Pichat

As a member of tile United Nations Population Commission, I have

watched tile development oi population work within the United Nations

System for the past twenty years. There were three phases in this work.

The first phase was the treatment of the population issue as an

aspect of economic devtelopment. Viewed in this light, it was not an end in

itself, but was on a par with industrial development and other develop-

ment factors. In this phase, population was considered as being of concern

to the developing countriesand not to the deseloped countries; and to the

collectivity of mankind, but not to the individual. The important question

was whether a dollar of development rioney would be more effectively

spent on family planning or on industrial development.
The second phase was population and human rights. Viewed in this

light, the queStion a1 tech' all counltries and all people as individuals, rather

than merely the collectivilN . The economic development aspect becomes a

by-product of the principal effort which is aimed at giving each person his

basic rights. As a human right, it comes into competition with other rights,

Such as the right of each Government to choose its own policy.

II the third phase, population was viewed in the light of the

environment and pollution. So viewed, the smaller populations of the

developed countries are more dangerous than the huge populations of the

developing countries. Also, the problem becomes global, rather than

individual or even national. Brazil declared, [or example, that it regarded

the Aniazon forest as the oxygen supply for the world hence a matter

transcending national concerns. From this global angle, the United Nations

may eventually be in a position of having to impose an obligation on the

developed countries not to destroy the world's ecological balance.

As to research, the United Nations itself cannot act to carry out

research (except in exceptional cases). It must rely on national research

organizations which the U.N. can of course coordinate.
Iri 1971, the U.N. helped in creating a Committee for the Co-ordina-

tion of National Research in Demography (CICRED) of which I am the

chairman. The committee first riiade a census of the various demographic

research centers. A list of more than 600 centers was drawn up, out of

which a restricted list of about 150 centers was selected which included

those centers which had demographic research as their main concern. The

programme work of CICRED presents three main items:

a) Organization of seminars of centers. It is hoped that each
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seminar will establish a plan of research with proposals for a
division of the work among the centers. Three subjects have
been agreed upon:

1) a seminar in Trinidad and Tobago, in April 1973 on
Population Growth Targets;

2) a seminar on Infant Mortality in Relation to Fertility.
(Both the right to health and to family planning are
involved and they are mutually consistent, since as
children remain healthy, parents cut fertility);

3) a seminar on Population Research in Relation to Migra-
tion.

b) Preparation by as many countries as possible of national
monographs on past, present and future population trends. It
is hoped that each country will prepare a booklet of 100 to
150 pages following a common plan. So far 80 countries have

agreed to prepare a monograph.
c) Coordination of demographic research among the 150 centers

referred to above.

Discussion:
There was some discussion as to whether the threat created by the

demands of developed countries upon the world's environment was the
most serious threat under present conditions. Some speakers felt that the
demand of the huge populations of the developing countries for food was
a more pressing danger. Others thought that the danger lay in the fast
consumption of irreplaceable resources.
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ROLE OF THE NON-GOVERNMENTAL ORGANIZATIONS
M iss Julia Henderson

I would like to discuss the role which IPPF will be playing over the

next few years, part icularl in tile legal aspects of family planning.

First, I feel that the constituent national organizatiolis would have

to act as presSure groups bringing to tile attention of their respective

Governments the fact that lamil, planning is a human right, and that their

Governments are morall , and in accordance with their U.N. obligations,

bound to respect it. L\perience has already Shown that wonen, even in

the most pro-natalist countries, are eager to avail thbemselves of this right.

Second, the local assoCiat ions WOuld act as ed ucational agents,

informing the public of its rights, and bringing in iiot only physicians, hut

lawyers, educators, and othels to set up more broadl,-based volunteer

organizations for population and family planning. All member associations

of IPPF were being urged to bri ing in women's organi/ations, youth grou ps,

trade unions, industnial organiatiOns as well as professional groups as

organizational member,, of the national Family Planning Associations.

Iliirdl\ , tile associations' services would have to be strengthened and

broadened to mieet the increasing demand in those countries in which

Governments were still not asumning their responsibilities in providing

family planning ad,,ice and supplies. To do this, para-medical personnel

will have to be trained and used far more Irequently. Commercial

channels, mothers' clubs, mid-wife groups will be brought in both to

spread the message Ind to increase availability of service. UNICEF and

WHO cooperation in training and equipping midwive, will have to be

Sought. I e'pect the 1973 IPPF Conterence to discuss, in particular, the

role of the ioni-gosernmental organiations in making humlan rights

effective in this sphere. On the agenda of the IPPF Central Medical

Committee would be, in particular, the question of getting the pill off the

prescription basis and tile question of mobilizing younger people into the

novemen t.
As to the membership question, IPPF is now twenty years old and

many of the same people who founded its member associations are still the

leaders. Younger people in the reproductive ages should be brought in,

including representatives of mini(rity groups who often show higher

fertility rates than the rest of the population due to lack of educational

opportunities and other disadvantages.

Turning to the activities of the member associations in the legal

field, the principal fields of activity have been customs and import laws;

laws on the licensing of medical personnel; and laws relating to age of
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marriage as well as family and child welfare laws. The national associations
are aware that unless infant mortality falls visibly, it is much more difficult
to achiee iesults in famil\ planning. The Law and Population Pro-
gramme's iaterials w\,ould show how much more the associations can do to
facilitate refoiis in tile laws relating to family planning. The study done
in Indonesia, for exaniple, has provided great stimulation to the Indo-
nesian Family, Planning Association.

Discussion:
In the discussion o ,f MiSs I tenderSon's remarks, the following points

were raised:
FirSt, as to the question of' use of pills without prescription, it was

pointed out that Indonesia \,as doing well with letting trained nurses
presciibe them, as well as letting them insert IUD's. Dr. de Moerloose
suggested that the dit rioution tot convent ional contraceptives was t lie best
wa to LIsC non -prlesSional help, as in Japan. The degree of control by
phsvicians varied from coultr, to couintr,,. In Pakistan, the profession had
accepted para-niedicals: in others, ti1e gUarded thei prerogatives jeal-
OLISlv. Liberaliation wonuld in\ole changing tie law in sonIc countries,
c.q., in Latin Anierica and in the hancophone African countrieS.

Second, Mr. Akawvuni StrSCLed tie need for the local associations to
educate women ras to their rights, for example, foicing lathers to pay for
the maintenance of their children. lie also suggested that, at least in
Africa, the inheritance laws needed amendment since wives and children
sometimes did not inherit property. lhis could lead to irresponsible
pregnancies.

Third, there was a need for non-governmental organizations like the
IPPF to cooperate with U.N. organs, e.g., WHO and the Economic Commis-
sion for Africa, in ,ending out advisor tearns to consult in the field, with
such groups as nuLIses and midwi\ es.

Fourth, there was general agreement as to the desirability of making
ma.ximur use of non-professional and para-professional help, but that this
would require a lot more research in order to develop safer techniques,
and, if possible, longer lasting techniques.
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THE CATHOLIC CHURCH AND POPULATION AND HUMAN RIGHTS

The Reverend Arthur McCormack

I would stress that I speak here in a personal capacity. This is a

private Catholic demographer's viewpoint, but one which has profited by

my work on tile Secretariat of the Pontifical Commission of Justice and

Peace since 1967 and, indeed, as a "peritus" or e.:pert at the Vatican II

Ecumenical Council.
The Catholic Church could do immense good to mankind which

undoubtedly, in many areas of the world, and eventually possibly in all, is

facing the serious consequences of e\cessive rates of population growth.

The reason for this growth is largely due to improved medical and sanitary

conditions and also greater concern for the welfare of people in the

developing countries. The Church can only rejoice in this improvement in

the li man condition. But these boons can be lost and the trend of social

welfare reversed if the population situation is not dealt with in a humane

way, keeping the gains of tile past while coping with the problems of the

present and the future. This is a very great challenge to the Church and a

very great opportunity for her. if she neglects it, she will be by-passed in

the solution of one of tile great world problems with great loss to the

world and her own mission in the world. The world will not easily forgive

the Church if "she passes by on the other side" to avoid considering one of

the great causes of world poverty. Indeed, she would then risk becoming a

monumental irrelevancy to the life of the world.

From the beginning of the Pontificate of Pope Pius XII in 1939 a

major concern of Vatican policy has been the establishment of peace based

on justice and the elimination of the glaring inequalities in the world

between the "have" and "have-not" nations: in other words, the elimina-

tion of world poverty, the providing of human beings with the basic right

of each member of the human race, i.e., the minimum at least of the goods

of this world from the bounty of God "to enable each human being to live

a life in keeping with his dignity as a human being" (Pius XlI). Pope Pius

X1I, indeed, proposed the then radical theory that this right was even more

basic than the right to private property or the right of a state to the

integrity of its national soil.
During the Vatican Council the concern of bishops from all over the

world in this theme was so manifest, widespread and persistent that it

resulted in a request in the Pastoral Constitution The Church in the World

of Today', Part II, Chapter 5, Art. 90, for the setting up of a body in the

central organization of the Catholic Church in Rome-The Curia-to be

concerned with problems of the needy regions of the world and the
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pronlolion of international social juistice.
the Vatican Council ended its three-year deliberations on December

8, I965. On J, nuair\ 0, 1967, Pope Paul set LIp the body called the
PoniiliC1cl COMMi sion Of Justice and Peace. lie thereby linked world
porertv,' and peace the tMo main thenes of his reign which began on the
death of Pope John, s'.lo Iimself had shown great commitment to the
problems of the developinlg countries (see hIlu,'r el ,tlqiS.trl I Mother and
Teacll,.r ,part IIl, 19 1).

On March 26, 1967, Pope Paul issued Iils E-ncyclical M1e I)ei'e/op-
mcnt ot I''ople.s ('opillollt l'o-qressio). In clear simple language ill less
than I0,0)0) words, the Pope C\posed the extent of wold poverty and
inequialities i tile cOlllllmulitl Of nation,, analyed some of its main causes
with Ceiraoe and radical insight, recognizuid sonie of the obstacles and
outliried some solu tions hased on justice not nierely coimutative justice
but social justice aid the brotherhood of mail.

In the fricclical. mlong the obstacles to the elimination of poverty
in tile developinrg cou ri e, Which the Pope recognized, the population
increase was frankly listed:

It is true thait too frequentlly an accelerated demographic

increase adds its own difficulties to the problems of development:
the size ol the population increases iiore rapidly than available
resources, and things are found to have reached apparently an
impasse. 1-roi that nioilent the temptation is great to check the
demographic increase by means of radical measures. It is certain that
public authorities can intervene, w ithin the limits of their com-
petence, by lavoring tile availability of appropriate information and
by adopting suitahle measures, provided that these be in conformity
with the moral liv and that they respect the rightLful freedom of
married couples. (No. 37).

Pope Pius XII had sent a sympathetic arid encouraging ressage to
the First World Populition Conference held in Rome 1954 and Pope John
had referred to Population problenis in his Ercyclical, 'hMtelr et 11lqistra.
But at the beginning of the sixties there was a feeling that there was rio
real cause lor alarm. Along with quite a majority of experts the view
(shaken somewhat by the issue of the U.N. Study No. 18 t17e Future
Growth of Il.or/d Iopulation, 1958) was held that economic growth, the
exploitation of the iourity of God, and the resources of the world could
cope with any foreseeable growth in world population. The Church
stressed positive means: re-distribution of the wealth of the world as well
as the creation of new wealth by means of modern technology and the
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opening tp Of the still under-developed riches ol the wtord.
t-lowe. er, by tile second halt Of tle decade of tile Sixties it was clear,

though man in tile Church were tl Uclant to admit it and even opposed in

international bodies' attempt', to reach agreement onl needed population

policies and lamil\ planning program Iles that "positive" measures were

not adequate to deal with tile sitation of rapidly accelerated and

accelerating lates of poptrlation increase.

It is \ithiin this context, that the honlest appraisal which has been

quoted, was made h'\ Pope Paul in I//' l hp / PeopOl,)s.

Ihe defence and promotion ol 1u1man rights, especially tile very

furrdalental Itliriman ti glt Is f reedbIi. ni I uiger, fro m excessive

poert,, rorill preenlahle ill health, lrorii illiteracy, fron SIlm+ conditions,

ha, e been suici a concern of Pope Paul that lie willingly approved tile

extension otf the riiardate of his (')lltliSsiIl to include I lulliani Rights.

It would ,Ser then that one ol tile hest ftoundations (01 which action

on the part Of tile (hulch il tile population field Could lie hased would lie

preciSe I ol the c011cept of hun iglitJs. -or tie Church these are based

on the Will of the Creator Who cIeated tle world for tile benefit of all

mankind and %. :i0 intended that all niien slioud live as brothers respecting

each other',, need, and rights.

In tile pt,, populatiron i rictease has often bee a stimulus to

progress. But there are few Who wouMl now suggest, except in very special

circumstances, that tile ver rapid population increase of 2.5% - 3% per

aririni i i all regions of tie developing World is not making it mrore

difficul t for individtnals in tlliese regions to aclieve tile hasic hurlan rights.

Or, to put it bluntly, it is extremely unlikely that the basic human

rights referred to will lie achiesed without a reduction in rates oh

population growth. This does not mean, of course, that populatiot growth

reductiotn, h' itself, will result in tile econonic and social progress needed,

but it does niean that this progress will not lie achieved withoLit it and that

this factor is so important that it might well sabotage efforts wlich

neglected it.
There is a more specific human right relating ti population policies.

Althugh it might he lifficulIt to ind express references to it, the Church's

attitude to woman as a partner in marriage and as a mother is consonant

with the newly foriiulated right' of I woman of the couple to decide,

for serious reasons, tile nuriher of children they want to have and the

spacing of then.

lSee the Prodamation on lHuman Righs, reheran Conference, 1968, Resolution

XVlII.
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Here righ: shades into duty, the duty of responsible parenthood.
Pius XII stressed this right and duty in his famous address to Italian
midwives in 195i. There he made it clear that a couple might postpone
having children, in extreme cases even for life, for sufficiently weighty
reasons of an economic, social, medical or eugenic nature. le proposed the
method of periodic continence as the means to achieve this. He appealed
to scientists to make this method more acceptable and more effective.
Perhaps if his appeal had been heeded, Catholics today might have been
able to make an even more constructive contribution to world efforts to
cope with the population situation.

In the Vatican Council a very large majority of the over 2,000
bishops endorsed the teaching on responsible parenthood (See Part II.
Chap. I Christian Marriage, esp. Nos. 48-51 ).

Population increase rates in countries with very many millions well
below the poverty line mean that we are in a completely different
situation than ever before in history. The relation between this and food,
family life, employment, education, housing, literacy and health problems
shows that Christian principles honestly applied in the second half of the
twentieth century should lead to attitudes which are the reverse of those
held in previous centuries. In the past, a large family was regarded as the
ideal and its undoubted virtues and advantages were rightly extolled.
Indeed, in earlier times, when infant mortality was high and epidemics
ravaged much smaller numbers of people on earth, they were necessary
even for the very survival of mankind.

During the present century, many parents of large families were-still
are-Christians of great generosity. In no case should large families even
now be discouraged for anti-life or purely selfish reasons. But we must
now recognise that the era of large families is passing-indeed in many
situations has already passed-together with the conditions which made
them desirable. A corollary of this is that economic and social conditions
especially in developing countries must be created that will make this new
ideal feasible. The Church could make a great contribution to the solution
of the problem of excessive rates of population growth by getting down to
the parish level the teaching of the Church on responsible parenthood and
its consequences with regard to small family size.

It must also be stressed that the human right to the possibility of
choosing the number of children also includes the human right to be
treated as an intelligent human being: to receive sufficient information,
not only of a clinical nature, to enable a reasonable choice to be made.
There should be no compulsion, no undue influence on poor nations or
individuals to adopt certain measures, no neglect in theory or in practice
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of the rights of tile couple to choose in conscience, the methods for family

planning which are in keeping with their religious beliefs and convictions,

and wholesome cultural and social traditions. There should not be in the

structuring ol population programnes possible openings for accusations of

genocide or discrimination against certain types of people because of

social class, race or creed. Genuine options really such, and seen to be

such must be given. Lffectiveness must not be regarded as the only or

even chief criterion of programmes.

Catholics has e the right to insist that the rhythm method should be

available genuinel\ so in an t'anmil planning or population program mes.

Research into this method should be financed on an equal tooting with

other method.,. There is the reasonable possibility that if this is done, not

onh will the Situit ion of Catholics be eased hut that a method of

contraception which is in ple, harniless, morally and aesthetically accep-

table, cheap and with no need lor rev.ersihility, might be discovered with

benefit to the whole of' mankind. 2

,losi of what has been said applies to both individual family

planning Situations on the perso',al level and population programmes as

such two separate but closely linked things.

-here are two special situations relating to population policies and

progranimes rorn a Catholic viewpoint. A Catholic Government -or a

Government of a "Catholic" country, however one defines it has the right

ard duty to provide family planning services according to the consciences

of tile Catholic citi/ens even to the poorest members of the community. It

has also the right and duty to provide contraceptive services, according to

the methods preferred, for those who are not Catholics, or who are not

practising Catholics or who are honestly not convinced of the Church's

position on methods of birth control. This was affirmed by the Vene-

zuelan Bishops' statement in 1969 and seems to be an application of the

Decree on Religious Liberty (Vatican Council) to our subject.

The role of the Church and of Catholics in a minority situation--as

in most of Asia is a matter for the prudent judgment of the hierarchy of

each country. It would seem from what has been said above that where

needed they Should recognize and honestly admit the seriousness of the

population situation in their country. They should add the weight of

authority to the efforts of the Government in elaborating and implement-

ing population policies and programmes. Where methods are used which

they regard as contrary to their rcirgious beliefs, they have every right to

2 For one line of such research, et. Lancet, London, (Feb. 5th 1972 and Oct. t,1th

1972) on the "Billings" method.
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make this clear. It would seem to be a natural corollary that they should
provide acceptable methods for Catholics and others who may not find all
the methods proposed by the Government desirable. But they should not
withdraw their support from the general and laudable aims of the policies
and programmes.

A special mention should be made here about the Encyclical
HlumaUe Vitae (July 25th, 1968). I have left this to the end because the
reference to the Encyclical lhe Derclopment of Peoples shows the very
wide area of agreement between the Catholic Church and others who are
concerned a1out population problems and I wished to emphasize areas of
agreernent and cooperation.

There is ver,' much in the Encyclical '-lumanae Vitae which would
meet with agreement and approval of most right-minded people about
love, sex, marriage, the status of women and the welfare of children,
though it might be expressed in unlamiliar ways and based on philosophi-
cal and religious principles that ma, not he sh.ircd by all.

The part which has caused con!!'(;versy even within the Catholic
Church is the snilall seclion on method, of birth control where all
Lontraceptive methods, except the method of periodic abstinence, are
condemned. Apart from doctrinal coilsiderationis for Catholics, which are
not relevant here, it is ohvious lhat pragmatically this puts a Catholic
population expert or population programme plinner at a simple mtthe-
matical disadvaitage. It is les effective, il 1lhs difficuIt field of family

planning, to have only one method, one wh;ch is not . uitable for a number
of people, at one's diSpo.al. It is obviously lhe dntl' of a devoted member
of the Church to be guided by the Churchi's teachinp. and the corollary
would seem to be that lie should rely (oi tile rhythm method, as flr as
possile, and see to it that all who wih hive a chance to practice it. But it
would also seem to follow from genrra! Catholic moral principles, that
where it is not realistically possible to use the method and the need to
practise responsible parenthood is a serious one, in these particular
circumstances, it would not be seriously wrong for other contraceptive
measures to be used. This would seem to be the sense of the statement of
the U.S. Episcopal Conference: "Particular circumstanres surrounding an
objectively evil human act... can make it diminished in guilt or subjec-
tively defensible."

It Would be a great loss if' the moral values of the Catholic Church
and its huge organization throughout the world should be excluded from
the consideration and solution of the population problem at national and
international levels. Mutual tolerance within and outside the Church could
avert this disaster.
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It might be thought that the attitude of the Holy See at the U.N.

Stockholm Conference on Environment in June 1972 would make such

cooperation tnlikel . The vote of the l-oly See against the Norwegian

amendment in lavor of family planning programmes disconcerted some

people. The tact that the Ihl-b See was part of the minority of 12 while 45

countries voted for the amendment (in other words, tle IHoly See was with

those developing count ies whose population', amounted to 150 millions,

while it wa,, against 25 developing countries with populations amou nting

to I, 37 million) made the traditional claim that the Holy See is on the

side of developing countries in opposition to family planning programres

in the United Nations, no longer tenable.' llowe er one may interpret this

vote, it doeS not inrilaidate whalt l'i beer S,id before, tlhat the Church is

deeply aware o the populati on problem and that it is corimmitted to tlhe

principle of iesponsible parenthood and not only in theory. In the

Catholic wVorld inc reai ig programni ef farmily plainning are being carried

out, C.q., in Maui itiu , and in tile Philippires,. Moreover, there are local

Catholic efforts in variot i other areas throughout the world.

We should all take ro1tice Of the grim words of Robert McNamara:

What we must cnniprehend is this: the population problem

will be solved one ,va\ or ainother. Our oni fiindaleLi l option is

whether it is to te solved rationallv aind huninanely or irrationally

and inhunianely,. Are we to solke it by fariines? Are we to solve it by

riot, by insurrection, by the violence that desperately starving men

can he driven to? Are we to solve it by wars of expansion and

,,ggression? Or are we to solve it rationally, humanely in accord

with mal's dignity?

The relation of the population problem to the establishment of

peace would require a paper to itself. But the words of U. Thant, former

Secretary-General of the United Nations are relevant:

The most urgent conflict confronting the world today is not

between nations or ideologies, but between the pace of grovth of

the human race and the isutficient increase in resources necessary

to support mankind in peace, prosperity and dignity.

3 The developing countries voting with the Holy See were: Argentina, Brazil,

Burundi, Lcuador, Ethiopia, Vene.'uela, Zaire. Developed countries were Spain,

Ireland, Portugal, Romania.



PART III
BEYOND FAMILY PLANNING:

THE ROLE OF LAW
AN INTRODUCTION

Mr. Carl M. Fris~n, Moderator
Most of Asia's countries now have family planning programmes.Therefore, they must now go "beyond" and consider additional methodsand approaches toward getting a fall in fertility. I need to cite only thepioneering experiments being made by Singapore in the legal field,including new priorities in housing allocations, changes in maternity

benefits, etc. It gives me pleasure to call on the following to speak on thevarious subjects connected with "Beyond Family Planning: The Role of
Law": Mrs. Sipili, Mr. Mathsson, Mr. Gille, Mr. Kellogg and Mr. Lyons.
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STATUS OF WOMEN AND FAMILY PLANNING
Mrs. Helvi Sipila

It is amazing but still true that in many activities in the fields of

population problems and Family Planning, the woman the only one who

gives birth to the child and, consequently, at least seemingly, "creates" the

population problem seems to be the most forgotten factor. In the field of

Human Rights, the principle of equality between men and women, both de

lure and de facto, and the possible influence of the biological difference in

the existing inequalities, seems to be the most forgotten subject outside

the Commission on the Status of Women.

T-his seems to be true to such an extent that even the 193 pages of

the Partan Study with 527 notes added to it, completely ignores the

activities of the United Nations in tile field of Human Rights and Family

Planning, as far as tle activities of the UN Commission on the Status of

Women, an inter-governmental body, equal to the Commission of Human

Rights, are concerned.
Nevertheless, it was the Commission on the Status of Women, which

f'irst drew attention to the question of family planning as a factor, which

has an influence on the -luman Rights and specifically on the Status of

Women. This happened as early as 1963, three years before the General

Assembly adopted its first resolution and the heads of the twelve States

adopted the Declaration on Family Planning.

It may be of interest that this question was first taken up by the

representative of the "Third World" coming from a developing Arab

country. She is now considered in many circles to be one of the experts in

the field of both Status of Women and Family Planning, Mrs. Aziza

Hussein, presently Chairman of the Family Planning Association of Cairo.

Two years later, in 1965, and still almost two years before the

General Assembly resolution and the Declaration of the Heads of States,

the Commission oil the Status of Women at its 18th Session, adopted a

resolution sponsored by Austria, Egypt, Finland and USA, asking the

Secretary-General to undertake a study on the relationship existing

between the Status of Women and Family Planning. The reason for this

study was that equality could hardly be achieved, unless the influence of

the biological difference was taken into consideration. It was also expected

that the exercise of family planning would improve the possibilities of

achieving real equality also in fact.
Before the Secretary-General completed the first study, the Declara-

tion on the Elimination of Discrimination against Women was drafted in

1966 and finally adopted by the General Assembly on November 7, 1967.
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In this Declaration, Article 9 deals with the access to education saying that
"All appropriate measures shall be taken to ensure to girls and women,
married and Unmar ried, equal rights with men ini education at all levels and
in partiCUlar ... ac cess to educational intornation to help in ensuring the
health and well-being of lamilies." The rather obScure wording of the last
sub-paragraph (e) is due to the oppoi.:on of some delegations, especially
the Soviet delegatoi, to a more es\plicit wording of the need for
information on lan il \ planning.

Professor Leo Gross gave us here in his excellent paper, prepared for
this meeting, an account of tile furthier activities of .ne United Nations in
the field of Status of Women and Family Planning. I will not repeat what
lie so clearly explained on pages -1-5 and 23-26 of this paper. For the
benefit Of those %%ho might not have seen the said paper of Prolessor
Gross, tie following may he mentioned: When tile Secretary-General
prepared a studv', is request ed b\ the Conmission on the Status of Women
in 1965 based on tie mat eIial available at tihe UN, a report 'was submitted
to tle Commission at its 21st Session in 1968. This report revealed that
very little material e\isted at the UN on this item, which apparently had
not been gisen special attention in an;, context.

The Commission decided, therefore, to recommend to the ECOSOC
that a special studs b. made, based on national surveys or case studies, and
a Special RapportCur should be appointed to act as a coordinator for this
study. This resolutioln \aas adopted b\, the ECOSOC oin 31 May 1968 and I
was appointed, oil the reconimendation of the Commission, to act as the
Special Rapporteur.

The first note verbale of the Secretary-General was sent to the
Governments of tile Member States, to the Specialized Agencies and to
some interested nongovernmental orgariiiations in Jurie 1968, asking for
national suireVs on this suhject. Very few complete surveys were sub-
mitted before the deadlines to enable the Special Rapporteur to prepare a
report for the Comiission's 22nd Session inl 1970. Many governments,
however, sublit ted soiC useful inlormation and many others indicated
their interest in the study and the reasons vhy it was not possible for
them to undertake completC studies. These reasons were mainly the
shortness of the time given by the Secretary-General and the lack of
personnel and financial ineans. It also seems ohvious that the governments
needed some infornimaion and guidelines for a study on a subject matter
that was apparently not well known or understood in all its implications.

This was the reason why I recommended to the Commission that
the study be continued, guidelines drafted arid a new request made to the
governments, giving them the guidelines and more tile to deal with the
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subject. [ile final report was to he Submitted to the Commission in 197-1.
As I had been in a position to discuss this matter personally with

representatis.es of various governments in connection with i my visits to

various coutntries Itor other purpose-,, I had diiScovered that tile interest of

governmentsi grew when tl.e, discovered the henefits, which the Govern-
ment itself would gain 1rom thi-, Stud\' for tile further planning of tile
population poli\. Iherelote, I recommended thalt personal consultations

With go\sernomnntS be carried out iln order to inclrease their interests il tile

studies.
All these recoin merod,ition, were accepted by tie Commiss ion. After

negotiations with LNFPA tine cial Support was received for this project

il order a) to enable ill\ personal visits to take place in various counltries

(it Asia, Atrica ald Ltin America, b) to filance in-depth Studies il two
COUn1tries inl each one of these Continents, c) to orgainize regional erinars

il ,ll of tbern and a worldIw ide one as well, and d) to emplo\ an e\pert

who would anal ,Te tile illfOlllation received rtlolll ,uaiouk sSOUrCeS aid

.iSSiSt in the plepalation of rectom1nliendlatiOlS fr actioln.

This lreslution Made it possible lor rile to \iSit the tollowing

coulltieS: 1971 ill August-Septemriber: India, Thailand including consulta-

tions with ECAF[ Indonesia, the Philippines and Japan: 1972 in April:

Egypt, Ethiopia including conSutIitations with ECA Kenya, Nigeria, Sene-

gal and J unisia, and in July: Iordan and Lebanon. As i result of these

visits, in-depth -Itudies are going to be prepared ini India and Indonesia,

Egypt and Nigeria. Now I am going to Cootilue lly journey froni Tokyo

to PILi arid Gu\aria for Other luirposes, but ASlo for Consultat ions with the

Govirilerill, tsi Peru, rinidad anid lohago and GuVlila. Every Govern-
ment, which I bae \isited utilti now, has prtomiseL to give us all tile

ilformation available inr the cour t r' inr addition to those couitries where

comiplete sttidies includinlg the in-depth Studies are going to be made.

Financial mileans are still a\,ailable for in-depth Stitlies in two countries if

Latin Anierica. With tile assistance of UNIN-PA, in international Seminar

was organii/ed bv the UN in coopeiAtosl With ihe Goverlnment of [urkey,

in lu!\ 1972 aid regional semiiiars are already planined to be org,mized in

the Dorinicani Republic and in I ridonesia, iil the early par t of* I 973.)

Ini addition to the infoirmatiion coltained ini tile paper of Professor

Gross, I would like to mer ntion that the right to family planriing and

necessary intformat ion on it was reiterated iin 1970 iin a General Assemily

Resolutioi 2716 (XXV) i the programne of concerted international

action for tihe advancement of women, which set tIp Minimum Targets to

be achieved during the Second Development Decade.

The above-mentioned study on the Status of Women and Family
55



Planning was to be concentrated mainly on three main points: a) to what
extent is the Status of Women, their equality with men in all fields fact
and, consequently, their share in the development of their countries
affected by their biological role, taking into account the number and
spacing of their children; b) to what extent does the Status of Women
(education, employment, equality in private law, participation in political
and other decision-making in the society) affect the family size, the
number and spacing of the children; and c) what is the influence of the
present population trends on the Status of Women.

Although the report is expected to be presented to the Commission
on the Status of Women only at its 25th Session in 1974, some of the
findings of the national studies may be mentioned already at this stage.

There are the very distinct correlations between the education and
employment of women on one hand, and the very small family pattern on
the other.

It has become very clear that the education of women is of primary
importance in the question of family size and that even a primary school
level of education has a significant impact in the developing countries.

It is also clear that education and employment together, and to a
certain extent even just employment outside the home as such, have a
strong influence on the family size.

One of the arguments against the small family size is the question of
social security; parents need their children in order to have supporters in
old age. As long as the child mortality remains high, there must be many
children in order to be sure that some of them will survive.

If women have their own income, it also means social security for
which children are not needed any more. On the other hand, it will be
more difficult to combine work at home and outside of it; if women
appreciate their own independent income, they may not want to create
large families. Work and the raising of a large family will become
contradictory subjects and when decisions are made, they may favour a
small family pattern.

The status of women in private law has, however, a great importance
in the decision-making. A woman who may be faced with divorce, unless
she gives birth to a child every year or frequently enough to meet the
generally accepted cultural and traditional standards, may not have
freedom in her decision-making concerning the family size.

Economic independence gives, however, a better possibility for
equality in decision-making within the family. This independence and a
smaller family also make the participation in the whole life of the society
easier for women and give them opportunities for decision-making in the
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community as well.
After these observations, it is natural that certain conditions are of

great importance both in order to promote the equality between men and
women in spite of the biological difference and in order to give them a

better opportunity to exercise their human right in deciding the number
and spacing of their children.

In order to make these provisions for education, economic oppor-
tunities, equality in private law and for participation in public decision-

making, certain legal niasures are necessary.
But legal provisions for equality have only little effect, unless they

are implemented in practice and unless equal opportunities are offered for

the exercise of these rights.
Until now women have been deprived of various opportunities, as

their main contribution to the development of the society has been seen in
their mother's role. With the longer life span and fewer children, the
importance ol this role will continue to diminish as compared with the

potentialities which women have for contribution in other fields as well.

Unless equal opportunities for the alternative role are provided for,
women are deprived of a possibility for equal dignity with men as human

beings.
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EDUCATION AND FAMILY PLANNING
Mr. Bertil Mathsson

Family planning programmes usually begin on a clinical basis, and
then turn to communication and education as an "afterthought."
Education is usually viewed as a means of telling people about the
availability of the clinical services and how to use them. The experience
has been that after the programmes have reached the high-priority women,
they stop expanding and need education programmes to support them.

There is, however, a relationship between the levels of education and
fertility. People who have had more years of schooling have fewer children
than those with fewer years. However, it is not known what kind of
education is most effective, what new elements should be added, how
these elements can be added to the curriculum, or whether the job can
best be done out of school.

There has been a lot of apparent progress in education since World
War II. Developing countries are now devoting such a high proportion of
their budgets to it that they cannot be increased further. In addition to
this, adult education, T.V. programmes, etc. have been added, so that, in
addition to formal programmes reaching, say, 650,000,000 people, in-
formal programmes are reaching even more. It should be stressed that the
"population" explosion is, even more, a "pupil" explosion. In the First
Development Decade, the number of children from 5 to 19 years old grew
20% faster than the entire population as a whole. In the secondary schools,
student enrollment increased 100% greater than the general population
growth.

However, this expansion does not mean that the education problem
is on the way to a solution. The figures are deceptive. In fact, in the First
Development Decade, the ahsolute number of children out of school
increased by two million. Moreover, the expansion of education has not
been geographically even; the developing countries are not getting their
share. Finally, although the percentaqe of illiterate adults shrank during
the Decade, the absolute number grew. By the end of the Second
Development Decade in 19,80, it is estimated that there will be

230,000,000 children no! ill school and 820 million illiterate adults.
Further harsh realities include the fact that in the developing

countries, the children who do get to school are boys, with 50% more boys
than girls in primary schools and 100% more in secondary schools.
Moreover, the developing countries, with the greatest need, have far more
pupils per teacher. On top of this, the drop-out rate is high in these
countries because facilities are so inadequate and pressures to go to work
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are high.
In view of these facts, new and alternative forms of education are

called for. New planning for education is absolutely necessary which will

take the actual facts into consideration and wiil make maximum use of
such inputs as are available.

Therefore, since fertility cuts do depend on increased education, the
family planners must think in terms of new educational approaches.
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INCENTIVES AND FAMILY PLANNING
Mr. Halvor Gille

Family planning programmes usually focus on three successive
approaches: first, clinical; second, educational and communicational; and
third, incentive. The latter approach has been experimented upon in the
ECAFE region more than anywhere else. This may be attributed in large
part to the weak administrative structures in most developing countries,
and, to some extent, to the costs involved. Costs should not, however, be
regarded as a stumbling block since the long-term financial benefits to be
achieved by family planning are beyond question. Moreover, the costs
could easily be covered, over a short period, by the savings in maternity
and family allowances, as well as through reduced pressures on health and
education facilities.

Incentives may be direct (eq., cash payments and rewards for direct
participation) or indirect (socio-economic benefits, such as better health,
education, or old age security).

There are three types of incentive schemes: First, payments for
acceptance. This can include payments to the woman, to the field workers,
or to the motivators. Second, payments for results accomplished. This puts
its emphasis on continuation of use. The third is the removal of existing
disincentives.

In the first category are direct payments to acceptors, compensation
for expenses or hardships involved, reduced costs or the granting of
subsidies for services and supplies, and payments to certain population
groups or to all of the population. Incentives for motivators might be on a
piecework basis (fees or rewards) or supplements to regular salaries. They
may le in cash or in kind (e.g., the dried milk given to acceptors in
Ghana). Payments vary in size sometimes within one country, as between
different population age groups (e.g., high-risk women over 30 with
existing families might get higher payments).

The results of incentives to field workers have generally been good.
For example, incentives form an essential part of the Pakistan and Korean
programmes. As to incentives to acceptors, it is more difficult to assess the
results, particularly in countries where the incentives are modest. However,
recent experiments in India showed that where incentives were suddenly
raised ten-fold, the results were spectacular. However, even in this case, the
success was not necessarily attributable to the incentives alone, since other
favorable factors had been involved.

The second type of incentive, based on results achieved, is the
so-called "no birth" incentive. These have clearly proved to be more
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effective since they focus on continuation and the achievement of a small

family. There have been only a few of these actually tested.

In Pakistan, field workers are paid on the basis of no-births. A small

charge to acceptors is made for supplies, and the proceeds used for

payments to workers based on the number of years during which acceptors

have no births. Although this has been successful, there are problems of

record-keeping and supervision.
In Taiwan, education bonds are given to couples who have no more

than three children in ten years. If there are only two children, the amount

is doubled.
In India, the tea planters make monthly deposits in a savings account

for each female worker. If the woman retires with two children, she gets

the full deposit with interet. It there are three or four children, the

amount is reduced, and if there are five or more, she gets nothing. The

experiment has been successful, and the Government is now helping.

As to removing disincentives, Singapore has recently withdrawn

maternity benefits and lea\es with pay after the first three children. The

effects are not yet known (and it could be argued that this step is contrary

to welfare principles). Consideration is now being given to the possibility

of taking a similar step as to family allowances, which are frequently given

in African and Middle Eastern countries.

In evaluating the incentives or disincentives approach, the following

advantages may be observed: the promptness of getting programmes

started, tile possibilit\ of focusing on the most effective contraceptive

method, and its contribution as a form of social welfare payment. Onl the

negative side may be listed: the uncertainty in the continuation of

acceptance, the great difficulty' of supervision and control, its vulnerability

to fraud, the ethical issue raised by the fact that it detracts from the

voluntary nature of a programme, and tile possible distortion of the

acceptor's choice if the field workers gain more from one method than

from another (.'.q., only the pill went well in Egypt since the workers

could sell the pill and make more from it than from the IUD).

Fhe question of incentives needs further study and more new

approaches and experiments; existing experiences should be given wide

publicity; and cross-national social acceptance of each system needs

further testing.
The University of Michigan has stated that $12 million had been

spent on incentives in one year, half of it in India. In Egypt, new ideas of

using incentive payments to keep girls from marrying until the age of 20

are under consideration.
In conclusion, may I quote Professor Hauser's statement that one of
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the main problems today is our lack of ability to motivate and activate the
masses for family planning.
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SOCIAL AND LAROR LAWS AND FAMILY PLANNING
Mr. Edmund H. Kellogg

Under thiis title, are included; housing laws; old age and sickness
protection laws; women's eiployment and statLs la\S; child labor and
education lawvs; health ersices lor workers; family allowances; maternity
benefit+s; tax deductions for children; and special serices for children.
(\borlion and contlraceptiol laws, whose effect on fertility is more

obvious, are not inlcluded.) [there is comparatively little material available
on the effect of Social and labor laws on fertility, but the UN, the lEO,
and the IUSSP ha\e been gi in tile maiter some altention over tile past
few ears. Uifortt;iAtel\ , ties ha\e so far been unable to reach any firm
conclusiOns.

Although most t these laws do have an effect on fertility, or are
capable of being so desigled as to hase one, ne,,ertheless, it is almost
impossible to q unt lilv tile elfcCt of each law. The Iirst five types of law
mentioned hereafter have the most obvioIs effect. The effects of tile last
t otl r are mor1e doub LuI.

First , ho.'sinlq hw. There is general agreement that housing affects,
or can affect, fertilits. The effect is, of course, stronger under European
urban conditions than in the more rual parts of Asia. it France, Greece,
Sweden, and some (f the lastern uro pearl coun !ies, houIshlg is now
being ised aS a 11ean1s of f'avoritrg large families. In Germany and the
USSR, tile opposite effect was produced (unintenlionally) since only smal!
apartments were asailable, and these were hard to get and were allocated
on the basis of seniority, thus penalizing young families. In Asia, housing
has been intentionally used as a way to discourage large families, as for
example: it affects a fraction of the people and that it pre-supposes a
minimum threshold of urbanization and income.

Secondl,,, old aqe and illness polection laws. Both in Europe and
Asia, those laws have an effect. The IIO expert, Mr. K. Doctor, stated at
tile ILO-ECAFE Seminar at Kuala Lumpur, in July - August, 1972, that
these laws were essential to the establishment of a "small family norm,"
and could weaken the hold of the extended family. The seminar reached
the same conclusion. A meeting of European experts, convened at Bled,
Yugoslavia, by the IUSSP, reached the same conclusion in October, 1972.

On the other hand, it appears that, generally speaking, it takes some
time before the significance of such social security laws seeps into the
popular consciousness and before confidence in the state's (or the

*International Union for the Scientific Study of Population.
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employer's) ability and willingness to provide can be built up. It is

understood that the People's Republic of China specifically stresses this

willingness and ability in the schools so that the matter will not be left to

chance. In most developing countries, labor-negotiated provisions for old

age and sicknes, protection cover only a small percentage of the popula-

tion, an2 there is no government-provided facility. It may be a long time

before this help can be made available.

Thirdly, laws raisinq women's status and etnplo,ment opportunities

are generally agreed to have a strong anti-nalalist effect. In Europe, this

has been reflected in various ways. The Yugoslavs reported at Bled that

this had been the most important factor in their country. 1he U.K.

reported that when women's wages had been made equal with men's,

employers stopped hiring them, with the result that fertility went up. In

Asia, the Kuala Lumpur meeting agreed that there was a clear inverse

relation between women's StatLi 111d fertility, and recommended that

where a Govcrnmelts policy is anti-natalist, "particular consideriftion

would be given to the education, independence, and employment of

women." Following this principle, Korea and Egypt are changing their

inheritance laws to give women equal treatment and more independence,

and Ghana is promoting women's employment and education in order to
"provide an alternative to tile mother's role." Of course, if the women's

education includes sex education, it can have an even greater effect.

On the other hand, there is apt to be considerable unemployment or

underemployment in most developing countries, and the educating of

women to take jobs is not always easy. It involves a change in the way of

life, and costs may appear high, particularly if the women "drop out," or

can't get jobs.
Fourth, child labor and education laws. If the prohibition of child

labor is not combined with the provision of educational opportunities, it

will not work. However, if such an opportunity is provided, most

authorities are prepared to conclude that fertility will go down. It

postpones marriage, it enhances women's status, and there is less tempta-

tion to produce children for the sake of their labor. In Europe, these laws

have been in effect for so long that it is hard to judge now the degree of

effect they have produced. In Asia, whereas it is agreed that these laws

should be effective, they were rarely fully enforced. In many developing

countries there are not enough schools to put the children into so they

either have to work or remain idle. Meanwhile the authorities, having

sympathy for the poverty of the parents, simply do not enforce the

anti-child labor laws. In Nigeria, a Ford Foundation report concludes that

the expansion of the education system may be the primary cause for the
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growing interest in limiting fertility. The fact that secondary education
must be paid for has led parents to limit their families in order to save the

money and so as to have fewer to educate.
Fifth, work-rlated health services. Health services provided for

workers and obtained by them through their union contracts can be useful

if: I ) lhe, provide tamil\ planning services; 2) they reach the men as well

as the women with propaganda for small families; and 3) they can make

parents aware of the increased survival chances of their existing children.

These ser% ices can carrv their message right to the doorstep of the target

groups. It has also been commented that, if they provide some sort of

recreation activity, they may spread the idea that sex is not the only

available form of recreation.
On the other hand, these services, like others mentioned above,

reach only a small proportion of the population in the developing

countries.

The next laws mentioned, namely, family allowances, maternity

benefits, tax deductions for children, and special services for children, may

have some effect on fertility, if carefully designed to accomplish this

object, but their effect is apparently minor, and is overshadowed by other

considerations.
As to imily allowance laws, these were not originally conceived of

as fertility control laws, and their effect on fertility is by no means clear.

Moreover, they do not exist in most Anglo-Saxon countries. In Europe,

several pro-natalist Governments have lately been trying to use them to

encourage fertility. The effect of the French allowances, which are the

highest in Europe, is still being argued. A study comparing Sweden and

Norway showed there might be some ef!ect in Sweden, but little or none

in Norway. Some of the Eastern European countries are also trying to use

them for pro-natalist reasons, but so far can not show unambiguous

results. Clearly, they have to be so high as at least to appear to cover an

appreciable part of the cost of a child.

In the less developed countries, the fertility effects of these al-

lowances, if any, are even less. They are very low, and only a small part of

the population is covered (usually organized labor and civil servants).

Moreover, it is precisely these groups which are, in any event, subject to
"modern" influences and would be the first to think of limiting their

fertility. In Colombia a recent study compared two similar groups of

workers, only one of which got allowances. It found that the group

receiving the allowances had the lower fertility and it was surmised that

the existence of the allowances had induced the parents to consider for the
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first time what it actually costs to bring up a child.
As to maternity benefits, about the same conclusions seem to apply.

However, in this case, if a woman must attend a family planning lecture in

order to receive the benefits, this may be effective, since a woman is

particularly Susceptible at that time. On the other hand, in Europe,

materni y benefits have been felt to be so expensive to employers that

they have avoided hiring women, thus cutting female employment and

increasing fertility. In Singapore, tile Government charges higher maternity

fees after the third child in an anti-fertility effort. The Population Council

concluded that it could not measure the effect of this, if any, on the birth

rate, but there is some evidence that the higher fees are regarded as a tax,

and that this has penetrated the general consciousness.

As to both InnilY (llIowanceN amd tnatertnit'v belt'lits, an incentive

scheme has been propose', based on tile "no claim bonus" idea. It is

recogniied that the cessation of these payments after a certain number of

children could canse resen~tment and eliminate financial help needed by

the population. tIoweer, a Government might calculate tie total cost to it

and to employers of the payments and services for children after the third

child. It might then offer to pay the same total amount to those mothers

who "stop at three." If resentment is to be avoided and cooperation

achieved, then the general population must be made to realize that they

are getting as much for tnot having children as they pre iously got for

having them.
One other aspect of these laws should be mentioned, namely, the

public opinion and propaganda aspect. If a country such as France

frequently increases these benefits, it does create the impression that it is

patriotic to have large families. This, in itself, has a certain influence.

Similarly, cutting off benefits, if properly handled, can be used as a means

of promoting the idea that small families are in the public interest.

Work-connec ted chidren S seti,ices, such as day care centers, have

not been shown to have any significant effect on fertility except to the

extent that day care centers make it possible for mothers to work. Tax

deductions, also, have little or no effect. The deductions only affect the

rich, and they do not even affect the rich in a country which raises its

revenue by indirect taxes (e.g., France). Tax dauctions (unlike affirmative

payments) were too sophisticated to have any impact on parents in the

developing countries.
Some conclusions as can be drawn are as follows:

I ) Some of the social and labor laws in effect in many countries can

be used to affect fertility, either up or down, if they are carefully

designed for the purpose.
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2) The effects of these laws (or of the amendment of existing ones)
can probably not be clearly measured.

3) Since these laws are usually intended for social rather than for

demographic purposes, care must be taken not to jeopardize de-

sirable social effects. Otherwise there will be resentment and other

undesired results.

Discussion:
Dr. Bourgeois-Piclat said that, in France, the repeated efforts to

encourage fertility through increasing children's allowances had been

successful. He cited the fact that, if studied on a cohort basis, a French

woman's completed family size had gotten up to 2.8 as compared to 2 for

Germany, where the allowances were much lower.

Mr. Akawumi of the Economic Commission for Africa pointed out

the degree to which local customs alter the effect of law on fertility. For

example, in Ghana, where polygamy is common and men do not

necessarily live with their wives, housing laws have little effect on fertility.

He felt that the abortion and contraceptive laws were the principal issues

in Africa.
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POPULATION POLICIES AND WORLD POPULATION YEAR
Mr. Thomas C. Lyons, Jr.

The subject of population policy has confused and confounded more
persons that it has helped or enlightened. In my brief remarks here today,
I would merely like to draw our attention to some reasons why the very
nature of population policy is difficult to deal with. By doing so, I would
hope that we might all be more understanding of those who must deal
with population policy issues, which, I understand, will loom large in the
United Nations-sponsored World Population Year and the World Popula-
tion Conference in 1974. I have identified six general conceptual problems
that present themselves in discussing population policy.

Definitional Difficulty
Someone once remarked that nothing will retard a good conversa-

tion quicker than a request for a definition of terms. On the other hand,
scholarly discourse within the problem-solving process seldom proceeds
very far in the absence of Sound, even consensual, definition of key terms
and concepts. Population policy is seldom defined and, if it is defined,
almost never agreed upon when definitions are offered by a foolhardy few
willing to incur the scorn of colleagLIes. The operational result is that a
given definition of population policy has an adhoc utility to be used as
the user wishes, at a point in time for a specific set of reasons.'

I have personally witnessed the definitional difficulty syndrome in
numerous settings among a wide spectrum of intellectual, multidisciplinary
professionals. Years of observation indicate that population policy
means, inter alia, the following kinds of things to different persons: (1) a
piece of paper with the imprimatur of some legitimate organ of govern-
ment; (2) the statement of a president, prime minister or cabinet minister;
(3) getting a programme to accept a certain kind of contraceptive not
presently in the programme; (4) changing a law; (5) sub rosu government
support of a public or private program; (6) the existence of a birth control
programme; and (7) positive attitudes toward family planning on the part
of some ill-defined influential group(s). The list is nearly endless.

Almost no one says that (1) a country that has stated it wants more
people and/or a faster rate of population growth has a population policy;
or (2) a country that has decided not to have a policy has a policy.

I For a review of definitions that have appeared in the literature, see: Thomas C.

Lyons, Jr., "Population Policies: A World Overview," a paper presented at the
University of Ife, Nigeria, March 1971.
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Pedagogically I have confronted the definitional difficulty in numer-

ous classrooms involving Senior level bureaucrats, mid-level bureaucrats,

university students, host-country programme administrators, host country

legislators, and mixed classes of population prolessionals. On one occasion

in a class of administrators (physicians and nurses in this case), clinic

workers, and several politicians (one a governor of a province), I asked

each individual to define population policy, and received as many

delinitions as students.

Identity Crisis
Because it is difficult to define, it therefore becomes difficult to

identify policy, i.e., how do we recogni/e it when we see it. Some writers,

devoting entire articles to the subject of population policy, may start out

or end LIp by .admitting they cannot define population policy, but proceed

to discuss countries that have population policies. We are all laniiiliar with

scholarly tomes that cxplore "Japan's population policy" in the same

breath and conte\t as that ol India, Korea or Ghana.

Sovereignty and Sensitivity
Within government, and perhaps to some degree within the founda-

tions, academia, international organizations, and elsewhere, the discursive-

ness of the debate has an added dimension running off in two directions.

The first direction is toward the argument that the matter of population

policy is so intimate, so sensitive, and so nationally specific that it. should

not le promoted nor should discussion be initiated by a foreign govern-

ment. In practice this approaches ludicrous proportions. The most diplo-

matic, cautious and discriminating approach is often viewed as synony-

moos with a political sledgehammer. At one point in our deliberations it

was suggested that an AID strategy paper expunge all references to

population policy, because the subject is much too sensitive to discuss in

mixed company.
The second direction or perhaps the opposite direction is more

apt lollows a line of reasoning thus: all countries must by now agree that

population growth rates must he slowed (or stopped), and if by chance a

country does not agree, it needs education, enlightenment, wisdom--which

we must be altogether happy to provide. If it won't go to our school to be

educated, perhaps some sanctions would be in order. Sovereignty is not so

sacred, some argue, that it must be protected in the face of a problem that

knows no national boundaries.
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Metaphorical Fallacy
Perhaps due in i large mCasu re to the fact that there is no clear,

acceptable, niUitallN' agreed upon definition of what population policy is,
ii therefore becomles acceptable to make population policy anything tile

USer wants it to be. III much of the literature, policy is used S\xnolioniouslV

or interchangeablh (by nh11V who should know better) with programme. If

a goVemnent cont[ibte.s ill IN \\v.I to a lanily planning or fertility

control progranme, it is a,-,4iled h\ manly to haxe a population policy.

B\ tlosC predispoksed to loose a1nalog\ , the hinall body is soie-

times likened It the hod\ politic, w\it honut recogni/ing that we know a

great deal moi About one than t e olier.

Policy Effectiv'ness
lIhe quieltion of \whetlher or [lo policies make a diterence at all in

achievinrg go illrnentl gill (e.4. , redulcilg fertility X percent over Y

years to achieve / gil wth in GN P per capita) has for \ear, been part of tile

debate. .onile beliexe that historical e\sperience with pro-Ilatlist policies is

a con ilncing aigumlnlt that populaItiol policies have little impact on tle

fertilit\ behlxol otl CupleS. Other, might argue that it does not Matter

much vhat the o tic i,r polic is or how ellectie the programme

emanating from that polic, might be, fertilit v will not drop signilicantly in

the absence of social and econonlic de\elplent . In a word, then, Why

have a polic\ at all \hen the evidence is far fron conclusive that policy

makes a difference in in\ event, or that ill the event corid it ionls are right, it

will not make a differeiice in thle abSeCe o other d% namic factors at work

in a given socict\ at i gix en point ill time.

The debate over the impact of a popuilation polic,' has other aspects

as well. One night suiggest that the difference betveen an informal and a

formal policy is ininimal; that is, ill informal policy might work as well as

a formal ole, in some case-, even betitr. I or example, a regional

population officer argues that soon after one African counitry established a
formal popilaition policy, a negative effect xvas observed in the bureauc-

rac in that government workers at all levels withdrew into a very legalistic

mode, and approached the entire programme in terms of what the policy

allowed and/or intended. lhe momentum of the informal policy, in effect

for several years, stopped.

Others have suggested that ill-designed policies have negative effects

built in, rather than stimulating positive response. Or as Illich has written,

these policies address "fear of poverty, rather than joy of life."

There is also the confusing matter of the intended and unintended

demographic effects of policies designed to address problems other than
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population. With the major ingredients in the debate: impact vs. non-

impact of policies, formal vs. informal policies, negative vs. positive effects

of policies, and, intended vs. unintended consequences of policies, it is

little wonder that sonic of us are confused.

Unclear Utopianism
One ol the most conlusing aspects of the entire population policy

discourse is the matter of what a policy is intended to do, what problem it

is intended to address, what, purpose it serves. "Who is doing what to

whom lot which reaon," is anot0her way of putting it!

A mixed group of protagonist bedlellows has emerged. A review of

the literat ure in this coun try. and abroad suggests there be population

policies and programs because:

. reduced lertiliitv will contribuLte to economic development;

. family planning is a basic human right;

* . . farnily plannfing increases liu man choices;

... family planning is a major wa' of contributing to better

maternal and child health;

.. family planning will contribute to a stabilized family structure;

.. family planning combats the incidence of high-risk, illegal

abort ion;
... family planning will help alleviate the problem of the tban-

doned child;
... family planning will prevent unwanted pregnancies, or un-

wanted children;

... family planning helps fight social ills such as environmental

and ecological disruption;

... populations grow geometrically, whereas food supply grows

arithmetically;
. . reduced fertility can serve as an adjusting mechanism for

migration and urbanization;

... reduced fertility can satisfy eugenic or racial motives;

•.. reduced fertility will improve "the quality of life";

• .. internal stability and external violence are a function of high

fertility and crowding;

.. the welfare roles must be reduced; and,

•.. .women want fertility control.

To some it might be all of these, or none of these. And to still others

it might be some combination of these. To many, these and other

arguments are used for purposes of legitimation, masking the rcLal intent of
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the policy.
The point is clear: with so many reasons to support population

policy, and with support coming from so many directions, it is little
wonder the debate rambles on, confused and contradictory; useful to
some; not necessarily helpful to all.

1he obviGus next step, of course, is to clear up the ambiguities and
misunderstandings involved in policy conceptualization, but we will have
to leave that to others to do at another time. The task I set for myself here
is merely to identify difficullies, which hopefully will result in a clearer
understanding of population policy problems.

Thank you.
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APPENDIX A
List of Members and Guests

Members of the Internal ional Advisoryi
Committee on Population and Law:

Professor George Ai-Siah ((;e"'l Ianstiitt' oi Intertitionail Studies)

Prolessoi Riclrd Ba\ter (lt1ciivt Uni'versit )

Profesir K. Bents i-E rch ill (hir 'mr.ity ot Ohn,a)

Mir. Robelt Bliack (Or , m ,ii)n tot- I.tonomic Cooperation and Develop-

me it)
Di. Jean Buir'geois-Picla ((Conilt Itt'rnhationitil (I. Coni-dinil iotl des

Rcc;he¢rh \'t/od',ls en I)Pmopr~hie)

*NMh. Ph lade'r (11i\1ton, ii. (U1.-, IJeurlmnt 01 S/AM/)

L ic. Gr,,,irudoCi %I. 1n.' N,. (I uduci;tn Pura/ studios (h' /I I'nhlacidn, A. C.)
" )ea.,n Ii ie Cor t,.." (('u/i 'cr.sitv 01 the Phi/ippines)

"DIr. I ,.ri de Miter hloo,,.e ( lII'rn hilIeu,/h (),quni/utiuu)

*NIN. CaM N. I-ri, n (1/,V. /. i (oumnui.% iwi lot Isia and the Fur- East)

Amb.ss,,doi NICli,ldIds 1. Gunrhiti (U1 nirV't.itV n/the iPhilippihws)

Mr. Robert K.\. Gird ncr ( ... cunmic Cmri.siot for A h'ica)

PtotesNoi Rich rd Gaiilni ((i/I1h1b i l U1niversily)

"Nir . ti lvii Gill, (1/.,V. land l it aul;ionl A ctictes)

Pnftessor Leo Gros (I-cwthtr Scioolou nt I. ull nd Diplonlau.')

D).rrn IdrIrnud A. Giliirl (I /ChTr Sl I)0 oft I. UtWl(d )iplotincy)

M iss I (11i.i I lener.h stll (Inttcrnitiniul Ilhumnd Pti'nlho(d Federation)

'%Ir. idrmood t1 KelloI- (I lctlwr Mhe ul ft l It dLc id /Diplon aej')

Prilessor Duidle, Kirk (Sthrord Uhi-crsitl')
"Dean Peter I . Krogh (Geoi'qt'/wli Utfit'r/ily)

Dr. Arth r 1-1rson1 (Iuke UheTj')

'Dr. I-Like I. ILee (le/icwr Schol ol ii' and Diplomt.cv)

M 1r. IhomI C. I. tmis,. I(. A ,,qencv lfrt Itlwational Development)
Dr. 0. Roy Mnarshill (UllirtcSity ol the I'st h/ies)

'Mr. Bertil Mlhson (U.N. Lhcutioncl, Scientitic, and Cultural Organiza-
t ioti)

Il I ReC Ceid ,\r lhur Ni cCirnlick (I llic('(/)

Mi. Rol Ir Mieerve (1 Inct/ec//l t" A sso. alion)

Dr. Ni irnori N1 urinmtU,, (Instilutt' 0/ Pulili eu//li, /apan)

Mr,. I Iruriet F. Pilpel (U.S. P/imued Purenlhood -Worild Population)
'Dr. Rilacl Sal,i, (U.N. Funud lor Populti/ioi . ctiv'ities)

Mir. Mairc Schreiher (U.N. l'timin Riqhts Division)
*Mr's. Helvi Sipila (1 ssistnl Scretarv-Genert fI r Social and Humanitarian

A fliirs, U.N.)
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Mr. Leon Tabah (U.N. Population Division)

*Members present at the second annual meeting.

Guests:

Mr. A.M. Akiwumi (U.N. Economic Commission for Africa)
Mr. Kamleshwar Das (U.N. thman Rights Division)
General William H-. Draper (Victor Fund Committee for the International

Planned Parenthood Federation)
Mr. Raymond Gauntlett (International Planned Parenthood Federation)
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APPENDIX B

A Simulated Cabinet Meeting on Population Policy

[Note: On November 6, 1972, a "Simulated Cabinet Meeting" was

held at the 2nd Asian Population Conference by members of the

International A dvisor' Commnit tee on Population and L.aw under the

chairmanship of Mr. Frist'n. The meeting was desiqned to show how each

governme.,lt deportment catn contribute to a coordinated population policy

and programme aiming at the hill realization ot the human rights

prinycile. : ach member spoke ftreelv in his or her individual capacity, not

necessarily reflectinq the views of his orqanization or Gover7ment.

11w following members took part hi this "Model Cabinet Meeting

Mrs. Sipild Minister of Social A flairs

Dr. Muranuatsu -- Miister of / lealth
Mr. Mathsson--Minister of Education
Mr. Gille-Minister of 'itnance

Mr. Kellogg -Minister of Labor
Dr. Kirk-Minister of Economic Planning

7he "Cabinet Meetitig" was presided over by Dr. Lee as the Prime

Minister. 7he following is a reconstructed version of the Cabinet dis-

cussion: /

Prime Minister: Our country has very serious population problems.

The population is doubling every twenty years. Already our schools are

overcrowded. There is a great shortage of teachers and doctors. Although

the Gross National Product advanced by two percent last year, these gains

were more than offset by the three percent population growth. We again

have to import costly foreign rice and wheat. Our cities are overflowing.

Unemployment is reaching staggering proportions.
In the face of these problems, how can I redeem my election

promises to improve the quality of life for all of our citizens? It cannot be

done unless our birthrate is reduced. We have millions of new mouths to

feed every year.
Our country signed the 1968 Teheran Proclamation and the 1969

U.N. Declaration on Social Progress and Development, which state that it

is a basic human right to provide all our people with the knowledge and

means to practice family planning.
I have called this cabinet meeting to find out how to fulfill this

objective. Do any laws need to be changed? What should be done? A

question for the Minister of Social Affairs: Would raising the minimum age
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for marriage help to reduce the birth rate? Are there other ways which
your Ministry can in'tiate toward reaching this goal?

Minister of Social .,fliir: It might. Young people are already
deliberately delaying marriage to take vocational or other training. If this
tendency was conlirmed by law, the educational aspirations of our young
people might be strengthened and they might be better prepared for
family life. We must recogniie that as health, educational, and other
conditions improve, adult married life may last for '40-50 \ears.

Anot her wva to ease our populat ion problem might be to provide
every couple with a real opport unity' to learn aboLt lamily plan ninrg just
before marriage. We could set up lectures and Courses on family lile for
young couples including lam'fily planning. We might even require couples
applying for marriage licenses to present a certificate to prove that they
have completed such a course.

Also, fOr manyi married couples in oCr country, having children is
the only wa' to assure secuity in old age. In rural areas especially where

three or tlour generations live in tile same house the younger taking care
of the older high Ilertilit, is Much valued.

We must break ti is cycle. Already, young people who have migrated
to the city are unable to care for their parents. The housing situation in
our cities is so terrible that it is impoSsible for the grandparents to live
with their married children. If wC could start a ruininiuni social pension
system, then we might encourage couples to have fewer children.

A final social measure to help reduce fertility would be to end the
unequal treatment of wonen. Discrimination against females in schools
and employment means that wornen often have no other choice except
marriage and motherhood.

Prime ,litdster: Can the Minister of Education explain the interrela-
lion between education and tertilit y aid suggest some concrete educa-
tional progra iiies to red urce populat ion grovth ?

MAiii.ster of L ducation: We all know that there is a strong negative
correlation between the level of education of parents and the number of
children. Uneducated women especially have many babies. If we could
educate our gils and encourage them to find jobs out of the house,
perhaps our high biith rates would fall. Now 50 percent more boys are
enrolled in primary school than girls. At the secondary level there are
twice as many boys as girls. We iiust provide more opportunities for girls
as Well as boys if we are to reduce fertility.

In the next few years we face a "pupil boom" as the present babies
start going to primary school. Already the schools are crowded and
facilities strained, but I am afraid the situation will deteriorate even
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further. At the same time, there is a high drop-out rate among students
especially in rural areas where children are needed in the fields. The three

problems the pupil explosion, the crowded schools and the high drop-out
rates suggest that we have only a very slim chance to provide each child

with even a good primary school education over the next decade.
Therefore, we must also develop other kinds of educational pro-

grammes to reach more people. We must use radio, television and other old
and new techniques to teach about lamily plannirg. A village radio or

television set can be just as important as a School or university. Education

prograrirms should all cover lam ily planning and other aspects of family
life.

Prime ,liinister: What does the Minister of Health recommend to

slow population growth?
,inister ot Health: IHealth programmes are vitally important to a

national population policy. Ihere are many things to be done in the health

field to prevent exce'.s or unwanted births. First, we should provide

conlraceptives free Of charge to anyone who wants them. People must
have good contnacepiives if they are to plan their families effectively.

Some niav protest that we are encouraging promiscuity in young people,

but we have to he realistic. Let u., protect the young, who are the most

fertile, from unwanted pregnancies which can leave them old arid over-
burdened before their time.

When contraceptives tail, abortion should be available. Legal abor-

tion would cut down on the number of women admitted to our hospitals
because of illegal abortions performed in dangerous and unclean condi-
tions. Legal abortion would remove a great present danger to the health
and welfare of women as well as prevent unwanted births.

Second, we should step up family planning training programmes for
physicians, nurses and especially other paramedical personnel. To make

family planning available throughout the country we will need medical
practitioners who can get out to the people and explain what family
planning is all about.

Third, we can consider other kinds of action. We could provide free
deliveries for the first two or three children of a family, but not for the
fourth or later births. Another possibility would be to offer incentives to
those men and women who motivate couples to practice family planning.

An incentive programme could help stimulate fieldworkers to spread
knowledge about family planning.

Prine Minister: I would like to ask the Minister of Labor: Do we

need new ibor laws to help reduce population growth?
Minister of Labor: The labor and social laws which might affect
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fertility behavior are concentrated in the following five areas: first,

security in old age: second, female employment; third, child labor; fourth,
public housing; and fifth, public hospitals and clinics. Changes may be

necessary in all live areas if we are to reduce population growth rates
substantially. As our sOciety modernizes, other legal changes may also be
needed.

In regard to Old ,qSec utity', the more parents are convinced that

they do not need five and more children to insure security in their old age,

the sooner they will reduce their family size. The Chinese are now teaching
school children to rely upon the Government or the commune, not their

own large families, when they grow old.
As to l-C'na/c Ftinplolvment, one of the best ways to reduce fertility

ar.d add to individual and national income is to bring women into the
labor force. Jhis means equal rights, opportunities and duties for women.

Insofar as Child L.abor LUw.S are concerneJ, if we passed legislation
requiring children to stay in school through age 16 and prohibiting
school-age children from working full-time, we might eliminate one

incentive for Large families. We also might cut down on the high drop-out

rate, but our schools are already crowded and would have to be expanded.
Next, a Public ttousin.q policy may help. The Singapore Government,

which has made impressive progress in cutting its growth rate, has found

that building small apartments instead of large ones and eliminating a

provision which gave priority to big families, has been very effective. Of

course, Singapore is much more urbanized than we are, but this is a good
model to keep in mind while planning our urban public housing. We can
also provide more housing at less cost if apartments are small.

Finally, in regard to Hospitals Und Clinics, all of our medical
facilities should provide contraceptive services to all who wish them. It is
important to reach men as well as women. Any health programme for
employees or civil servants should provide family planning also.

There are a number of other policies which we could consider. We
could set up child-care arrangements so that more mothers could work. We
could experiment with income tax laws to eliminate deductions after the

first three children. This could b. important later when more of our

citizens pay income tax.
There is another possibility which I wish to suggest. It has the special

benefit of involving the commercial sector in population programmes. In
parts of both India and Taiwan certain firms establish a trust fund for each

married female employee. The firm contributes a certain amount to the
fund for every year that the woman does not give birth. The fund is

reduced every year that she does give birth. What happens is that the fune
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can serve as a concrete and credible guarantee of an income in old age. The

advantage of these schemes is not just that they are apparently successful,

but that they pay for themselves from savings in other field,.

Prime illinish'r: I shall ask the NMinister of F inance: Do we need to

change any financial or fiscal policies to encoLrage smaller families?

Miiister of t1nu1e: We have considered changes in the income tax

laws to Cli inate exemptions a1fter the first three clhildren, hut it Would

probably not be an elfective deterrent to child bearing.

We believe that some iniportaiit changes should be made in commer-

cial taxes and import duties. - ie cost of col tracel) ives, espec ially, orals, is

too high for most o our citi/ens. We s11oulId consider either granting

subsidies to local nanufacturers of' cont,.'ceptives or removing protective

tariffs if a particular yt\pe oI contraceptive cannot he produced efficiently

locally. It would be inconsistent to support a large fainily planning

prograinie without also trying to reduce the price of both local and

imported contraceptives.
Prime Minisler: As the Minister of Economic Planning, could you

tell us whether industrial and agricultural policies have any bearing on

popullation growth and, if so, what would he your recommendation for

such policies?
Aitiister o0 Lconomic Plannting: Industrial and agricultural policies

can have an important effect on demographic change. In the past we

emphasized industriali/ation. Now, fortunately, we are focusing more on

the problems o! the countryside where most of our people live. In rural

areas we should be undertaking land reform, electrification, highway

construction, irrigation and so on. [laving an acre or two more of land,

electric lights, or new access 'o a town does not aUtomatically mean

smaller families, but it does mean people have access to better jobs, can

improve their living standards, and decide for themselves to adopt modern

practices like lamily planning. Economic and social development is the

greatest contraceptive of all.

Some of my colleagues have suggested restrictive policies, tiat is,

deliberate housing shortages to discourage migration to the cities. Such

policies seem to have been successful in the past. Without free access to

contraceptives for all and ready recourse to abortion in the event of.

contraceptive failure, or lac.k of planning, such policies are very inhumane.

We should focus oii positive programmes: land reform, equalizing income,

more education for all our people. Such policies can reduce fertility and

enhance social welfare both at the same time.

Prime Minister: I wish to thank you for a- most enlightening and

useful discussion.
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I note, however, there are conflicting views between the Minister of
Labor and the Minister of Economic Planning over the issue of public
housing as a means of promoting a small family norm. Undoubtedly, there
will be other areas where honest differences of opinion exist.

We will devote our next meeting not only to resolving these
differences but also to agreeing on a detailed nation-wide action pro-
gramme which all the Ministries can, both individually and collectively,
undertake to attack effectively our population problem. The Minister of
Justice will also be here then to see whether any laws need to be revised or
enacted to help implement the programme.

The meeting is adjourned.
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APPENDIX C
LAW, HUMAN RIGHTS AND POPULATION:

A STRATEGY FOR ACTION*
Luke 1. Lee**

It is entirely possible that the most urgent conflict confronting the

world today is not that between nations or ideologies, but rather between

the pace of growth of the human race and the disproportionate increase in

the production of resources necessary to support mankind in peace,

prosperity and dignity. Oddly, it has been only within the past decade that

the problems associated with population growth have seemed to be a

proper subiect for legal concern. Similarly, the conscious relating of basic

human right,, to the subject of world population in general and family

planning specifically is of compar~ltively recent origin.' That any attempt

to control population growth touches on certain aspects of human rights is

obvious. Y'et the subject matter is relatively unexplored.2 Even in its

unexplored state the potential for contributing to an increased understand-

ing of ,iot only the population problem but of the issue of human rights as

well is significantly high to merit the shift in attention. Because research in

this area is of so recent an origin, this article is designedly exploratory in

nature. It seeks simultaneously to stimulate and provoke further research,

thought, and discussion on the subject. To this end it is divided into three

*A background paper prepared for the Second Asian Population Conference

sponsored b', the United Nations Economic Commission for Asia and the Far East,

which was held in lokyo, November 1-13, 1972.

**A.B., St. John's University (Shanghai); M.A., Columbia University; Certificate,

Hague Academy of International Law; Ph.D., Fletcher School of Law and Diplo-

macy; I.D., Universitv ol Michigan Law School. Director, Law and Population

Programme, Fletcher School ol Law and Diplomacy, Tufts University; Visiting

Professor, College of Law, the University of the Philippine,.

I See general ly 1he World I'opulatiolo Crisis: Policy Inplications and the Role of

Law (I. Paxman ed. 1971) (Proceedings, Regional Meeting of American Society of

International Law at the University of Virginia, Mar. 12, 13, 1971, published by the

John Bassett Noore Society of International Law, University of Virginia School of

Law).
2 thus, the U.N. Committee for Program and Coordination in 1968 cited the

human rights aspeCIs of family planning as an area not yet adequately explored. 45

U.N. ECOSOC, Supp. G, U.N. Doc. E/4493 (1968). For a hint of the relatively

meager literature in this field see Lee, Law and Family Planning, 6 Studies in Family

Planning (Apr. 1971) (originally a background paper commissioned by the World

Health Organiiation's Expert Committee on Family Planning in Health Services for

its meeting November 2-1-30, 1970); Lee, Population Laws and Ihumal Rights,

African Population Conerence, Doc. Pop. Conf. 2/5 (Dec. 9-18, 1971); Partan,

Population in the United Nations System: Developing the Legal Capacity and

Programs of UN Agencies. (Law and Population Book Series No. 3, 1973).
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parts: first, a review of the status and relevance of the concept of human
rights; second, a discussion of the link between human rights and
population control; and third, a proposal for a research strategy of action.

I. STATUS OF HUMAN RIGHTS

The status of human rights has traditionally been linked to the types
of instruments into which they are incorporated. Thus, the answer to the
q'Jestion whether human rights are legally or only morally binding upon
sttes USLally hinges upon the fulfillment or nonfulfillment of the various
requirements under the law of treaties. As is often the case, where human
rights are dealt with in such instruments as declarations, "3 proclamations, 4

or unratified covenants,' they are considered morally, hut not legally,
binding. Only duly ratified conventions6 are given legally binding effect,

.Docunents A/CONr. 32/6, at l -l (V)67) and Add. I, at 5 (1968) list the
following "declarations'" on human rights adopted by the General Assembly through
1967:

Universal Declaration of Human Rights (19.48); Declaration of the Rights of the
Child (1959); Declaration on the Granting of Independence to Colonial Countries
and Peoples (1960); Declaration on the Elimination of All Forms of Racial
Discrimination (1963); Declaration on tile Promotion Among Youth of the Ideals
of Peace, Mutual Respect and Understanding Between Peoples (1965); Declaration
on the Elimination of Discrimination Against Women (1967).
A "declaration" may be codified into a convention which enters into force upon

receiving a requisite number of ratifications, as in the case of the Declaration on the
Elimination ol All Iforms of Racial Discrimination (1963), which was codified in
1965 and entered into force in 1969, G.A. Res. 2106, 20 U.N. GAOR Supp. 14, at
.17, U.N. Doc. A/6 181 (1965), or it may he codified but lacks the requisite number
of ratifications to enter into force, as in, the case of the Universal Declaration of
Human Rights, G.A. Res. 217A, U.N. Doc. A/8 10, at 7 (1948), which was codilied
into two international covenants in 1966, see note 5 infra, but has not yet entered
into force. A declaration may also, of course, stand alone unaccompanied by
codification, as in the case of the great majority of declarations cited above.

For the complete language of declarations, proclamations and conventions
adopted prior to 1967, see Uniled Natiots, Ilurtnat Rights: A Compilation of
Itterntjtionul Itistrw'ments of the United Nutioris (1967); see also Brownlie, Basic
Documents o n 1/fnutn Righ.s (1971). Moreover, for a report on the status of
multilateral agreements in human rights concluded under U.N. auspices, we U.N.
Doc. E/CN. .1/907/Rev. 5 (1969); see also A/CONF. 37/7/Add. I (1968) for a report
of agreements concluded under the auspices of specialized U.N. agencies.

4 See e.g., T]eheran Proclamation on Human Rights, U.N. Doc. A/CONF. 32/41
(1968).

5See e.g., Covenants on Economic, Social and Cultural Rights and on Civil 6,
Political Rights, G.A. Res. 2200, 21 U.N. GAOR Supp. 16, at .19-58, U.N. Doc.
A/6316 (1966).

"ee e.g., International Convention on the Elimination of All Forms of Racial

Distrimination, G.A. Res. 2106, 20 U.N. GAOR Supp. II, at 17, U.N. Doc. A16181
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and then only on the countries which have ratified them. This treaty-ori-

ented approach to human rights has been subscribed to by many jurists. 7

It is submitted by this author that human rights, to the extent that

they have met the conditions prescribed below, are ipso thcto legally

binding upon states, regardless of the existence 1.f a dLly ratified treaty,

for human rights, b\ definition, are "rights which attach to all human

beings equall,, whatever their nationality.' As such, the legal validity of

their appliCation cannot be rooted SolCly in a nIere piece of paper signed

and ratified l)v states.
By ermphasi/ing the formal or procedural aspects of hIumar rights

treaties, the tr~lditiorul approach Seems to cornfuse the inStrm('nl.S

stipulatirig hunrr right, with tile substartive hMnwr riqlhf. themselves.

Ralher, the 1nal'',is of the biirdirig force of liumari rights rnust be

approached also from their nonl-treaty sources: nIati.1ra law, Customary

international law and general pri ncipIes of law as recogni/ed by civilited

nations. -ach of these sources has contributed to the development of

human rights. TheSe sources of humar rights will be briefly discussed ill

the erluinrg space, with ',pcial emphasis on the orm1atio 001O CliStOmary

internal io nal law in tihe light oI developments in the twerit ieth century.

A. Natural Law

Whether in their manifestation as "inherent rights," "fundamental

freedoms," or "natural justice," huiman rights are synonymous With the

law of nature. Lxcept !or those extreme positivists who would deny in

toto the existence of natural law,"r the latter is de emed to underlie both

( 196 ); Convenlion On rIe PIeention ind Punishment ol the Crime of Genocide,

G.A. Res. 2(rOA, U.N. Doc. A/8 10,, at 17.1 (t).18); Supplemienlary Convention on the

Abolition of SIa,,er,, rhe Slave rade .nd Instilu lions and Pr. Lies Similar to

Slaver\ , 7 Sept. lQif, 20, U.N. [.S. 3 (1957); Convention for lie Supresion of

'raffic in Persons and ol the tz.,ploitation or the Prostitution or Others, G.A. Res.

317, U.N. Doc. A/1251,at 1,3(l9.
I1ft. Kelsen, l'rji iphc's of 1lern t tioa Low 1 II1, 1 15 (1952); II. l-aulerpacht,

Inrt'rfl afioC law uwd I1umJnfn Riqhts 397-4 17 (1950); ScIwelb, "lhe Influence of

Untersal t)edaration of Human Rights on International and N.,tional L,,w," An.

.Soc'v l'I I. Proteedtitq% 217 (1959), P. Drost, Iunuil Riqhlts t L egal Right. 32

(1951).
X8WaIldock, "lluman Rights in Contemporary International Law and the Signifi-

LanCe of the European Comention," II 1110 & (omp. ..Q.3 (Supp. 1965) (tine

paper was delivered at the European Convention on I luman Righlts).
'"See e..., Kelsen, '"ie Pure Theory of Law," SI I..Q. Rev. 517 (1935); Kelsen,

"ie Pu re t heory of Law and AnalytiLal lurispruden'ce," 55 Har'. I.. Rev. 44

(194.1); I. Kelsen, Gene ' Ptheory of _lw and Stlte (A. Wedberg transl. 19.19); H1.

Lauterpadi, 1lond, rr n. law I115-M. (19 ,8); W. L.benslein, te Pure

Ireory of 1_ ;a 119.15'
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domestic legislation and international agreements, finding expression in
Such basic instruments as the U.N. Charter o and national corsltitu tions.'
Yet even lot these positivi,,ts, to the extent that human right-nattural law
has already been incorporated into these hasic laws, it is aready binding
upon states regardless, or e,.en in spite, of a t rea,.

B. Customary International Law

-Ihe recent trend tof codifyig customary rutles o1 inlerlational law
into convention, intenalional w I,t 2 is reflected in recent attempts at

codify iin g huImn rights into treat. lorm.1 -1 It should be noted, however,
that in the bsenCe of a bindilg tlea, 11te vidit\' of internationhal custoni
as the second ,source of intenational law in tile criteria of the Interna-
tional Court o1 Justice . remainis utridiririnllshed. Ihus, those ILI man rights
based on international CLtSoI111 contiline to be binding Upon states,
notwithstanding the latter's failure to ratify or adhere to such treaties.

The import ance of custorm1-r7fsed hlt1nirr rights ,rssu rites growing
pr-oportions in light of tle increasingly active invoIvement of the United
Nations in the field of huinar rights.' s That tile United Nations has clear
authority, to discuss and make recommendations on hiinttr rights matters

101 hus, tie U.N. Chanter makes seen reference, to htmnian rights in addition to

using such terms as "fundamntal freedfonis" and "inherernt rights." An e\..mple of
the latter provides that "nothing in rhe present Charter shall irnpair the inherent riqht
of indkidual or ollec te self-defense." .N. Charter (Ail. 5 t) (emphasis supplied).
The ba ,c natuie of the Charter is evidenced in Article 113, under which obligations
under the Charter shall premil over those demanded b\ any other international
agreement, past or future.
I ISee, .q., '.S. Coinsl. amend. I-X, especially tile )Ue ProCessauSes. See also the

Anerican Declaration of Independence of 177h, which contains the teknowned
pas!,ge :

IWje hold these truths to be self-evident That all men are created equal; that they
are endowed bv their Creator with certain inalienable ri(#hts; that among these are
life, liberty and tile pursuit of happiness ...
(eniphasis supplied).

12 Lee, "Intennational Law Commission Re-examined," 59 ,lm./.lt'I L. 5-15-16

(1965).

I'he codification of the Univesal Declaration of Hunian Rights into tile 1966
International Covenants on Lconomic, Sociil and Cultural Rights and on Civil and
Political Rignts and the codilication of the U.N. Declaration on the Elimination of
All Fornns of Racial Discrimination into tie !nternational Convention on the
Elintination ol All I ornis of Raicial D iscrinr inttion are exaniples of this praclice.

14 I.C,].Stmn. ant. Ixpara. I.

Is For an eXcel lent review of United Nations a .ivity in the field of human rights
see 1. Carey, t,' 'rotet' tioin of Ciil and l'olitical Riqhts (I 1)7(0).
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is specifically provided ror in Articles 10, 13, 55 and 62 of the Charter.

While it is not contended that individual General Assembly resolutions

have a legally hinding effect upon members of the United Nat ions,

repeated a1nd ller-L lnanmilols esoletions ,0r decliration,, ma aclieve Such

an effect through accelertingt tie ctoJmttl-generating process. Judge

lanaka describes well the \orking os such process:

Accordi g to itaditional internation, l,1W, a general practice is tle

result Of the repetition Of individual acts of StaeS constituting

COnsenu'S ill legrld to a! certain Content Of a rle of law. Such

repetition of act, is An hiiStOrical proces extending over a long

period Of time ... 1hC appearai ce ol o lgarliniation,, ,uch as the

League of Nations and the United Nations, withl their agencies and

affiliated institution',, relacilg an imnportant part of the traditional

individualistic nCtlod of interiational ncgotiation by the method of

plliamnentary diplomact\ ". is bound 1o infIluence tile mode of

get eration of Custonlarv international law. A State, instead of

pronouncing its iew to a few States directly concerned, has the

opportuniity, through lie med iLmlo of an organitatiol, to declare its

position to all memhers of tile ,rgani.'ation and to know immedi-

ately their reaction on tile sam'le Matier. In lorier days, practice,

repetition and opito luri.s siie necc'ssitdti;, which are the ingredients

of customary law might be combined together inl a very long and

slow process extending over centuries. In the contemporary age of

highly developed techniques (if conlmul nicat ion and information, the

formation of a CL IstIm through tile tiiediurn of international organi-

zation is great,ly facilitated and accelerated; tle establishrment o!

such a custom would reLLuire no more than one generation or even

fdr less thain that. Thiis is one of the e\.imples of the transformation

of law inevitably produced hy chianige in the ocial siubstratum. 16

The question of wheii the recomIietiLLattrry power Of a General

Assembly resolut ion is transfolrned into a legally binding nature would

16 Soulhwest Africi Cases (1lthiopia '.. South Airica, Liberia v. South Africa),

Second Phase, I 19h(l U C.. 17, 29)1-92 (judge 1anaka's dissenting opinion). In this

case, -Ilfiopia and LibL-ria sought to establish nondiscrimination as internationally

binding on grounds oi repeated resolution's and de.Ilaraions ol the General Assembly

and olher international oigans. Without going into the merit, of the issue, however,

the Court disiissed the cae on procedural grounds in that the applicant siates failed

to establish a "legal right or interest" in the subiect-matter. Judge tanaka dissented

Irorn the Court's holding on "legal right or interest" and proLeeded to consider the

question of whether "resoluiions and declarations ot international organs can be

recognized as a fac tr in the custorn-generiting process."
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hinge upon the intent of th1e reSoltiori, the extent of the consensus
supporting it, and the repeated endorsements it receives both in and out of
the United Nations. Once completed, tile metariorphosis would endow the
General Assemhbl$ reSolution with CIIotoMary law obligations for member
states which Would be as binding as if incorporated in a ratified treaty."'
Mr. Constantin A. Stavropoulos, the U.N. Legal Counmel, aptly stated:

lhe effect of a resOlutiion maV' vary hom case io case and even from
State to State, bLit it seems undue coIervtlisinl to Slggest that
Assembly resoluliois have 1o1, ill fact, become Oic of tile rri ncipal
means whereby interriatioial law is noV monlided, especially in those
instances ... las witli the Universal Declaration of tluman Rights
o' 10 December 19-18, where the resolution has enjoyed tile sUpport
of virtually anll States Members, both at the time of its adoption and
subseqLiert ly. IS

The corip,,rtive effectiveness of General Assembly resolutiols or
declarations over that of treaties as vehicles for realizing family planning as
a hurman right is well SI uiiIImmari/ed as IolIow\ s:

As to governments that are \villing to accept tile fanily
plarinnirig right as slating a hiirdinis obligation, the definition of the
scope of that ohligation call come into being equally Is effectively
through CUsoiary la\v generated throuigh careful development of an
Assembly declairi aton ,s through ... carelI development of a draft
treaty. lhe UN process and Assembly declaration would lack tile
immediacy of formal effect achieved throrlgh the ratification of a
treaty, hut considering that tile treaty is not likely to he accorded
self-CCcut irig stlns in municipal law, the inipfeiiertation ..I the
right in the mlunicipal law of the parties woirld deperid upon
affirmative action by the government regardless of whether the right
is framed in a treaty or in an Assembly declaration.

17 Parian, Populatu ot in ll, li iled Nations Svst'n: l)eveloping te Legal Capacity
and Proqrams of UN A qen ies (L.aw and Popu lar ion Book Series No. 3, 1973).
l Stavropoulos, tle United Nations and rhe t)Cvelopnlenr ot I nrc. 1,lional Law

19.15-1970, reprinted in U.N. )oc. OPtl/ If (1970)..)cc also the lollowing starement
of Dr. Ldvard Ilhmbro, Prcsident ol the 25th Session of the U.N. General Assembly
and a distinguished jurist in tis own right:

The fact is thai tie wide and persasive international acceptance of the Declaration
allows Us to Stare h.r it ad, I herone, or ar least is becoming, international law.

Address before the Uni'.ed Nations Association of the United States in New York,
Nov. I0, 1970.
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As to governments that appear unwilling to acknowledge an

international law obligation to respect the family planning right, the

UN process Il,. ling to an Assembly declaration holds promise of

having a greater impact in shaping the views of tile government than

the treaty process. For example, where a government is divided on a

human rights issue, a draft treaty might be dismissed as formulating

new obligations that may be accepted or ignored, whereas an

Assembly declaration is likely to be cast as the recognition of

existing Cuslonlary law obligations and may strengthen tile hand of

the proponents of human rights within the government. The force of

the declaration would of course be limited by the care and attention

given it it in the United Nations and the degree to which govern-

ments are in tact willing to accept the declaration as framing human

rights that they consider themselves under an obligation to respect.

Finally, UN experience in the human rights area shows that

governments have been unwilling to accept international imple-

mentation procedures. If governments remain unwilling to submit

any aspects of their observance of human rights obligations to

international adjudication, there seems little purpose in casting those

obligations in solemn treaty form. The effective "realization of

human rights and fundamental freedoms for all" might more readily

be advanced through the UN process of review, study and debate,

leading to reriodic reiteration of particular human rights as obliga-

tions of governments.I 
')

C. General Principles of Law

Certain additional rights may be implied in express rights by

reasoning or application of the general principles of law- tihe third source

of international law in the World Court's criteria. 2 0 Such inferred rights

may in time ripen into express rights through tile U.N. custom-generating

process. Thus, although the right to family planning was not explicitly

included in the Universal Declaration of Human Rights or the two 1966

International Covenants on Economic, Social and Cultural Rights and on

Civil and Political Rights, such a right may be inferred from the rights to

equality of the sexes, privacy, conscience, work, adequate standard of

living, health and well-being (physical, mental, and environmental), educa-

tion (including that for the full development of the human personality),

19Partian,supra note 17.

2 0 
See note 14 supra.
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and freedom from hunIger. 2  the right to family planning was subse-
quently incorporated in the Tleheran Proclamation on fluman Rights2

2

and the U.N. Declaration on Social Progress and Developnient."2. Like-
wise, although tie right to freedom froi hIu nger was not specifically
included in tile Universal Declaration of HUman Rights, it was later
stipulatCd in the International Covenant on [conomic, Social and Culturatl
Rights.

-.1

Stmr,riling 110o1n tile foregoing discussion, this author considers
the traditional treaty aproaci to humn, rights as too restrictive as well as
jurisprudentiallI y tnsound. Once a right Is riet an\ of the above
conditions, it is auton:atically a leal right and carries with it all the
implications of Ilta stat .is.

II. HUMAN RIGI ITS A,%SI-C FS IN POPULATION

airnih planning; was folrally accepted a, a basic hiumlan right in the
Declaration oi Popt lation by World Leaders, signed by twelve Heads of
State onl I Rih its Day, December 10, 1966:

Ile hel'e that the majiority of parents desire to have the knowledge
and the me.tns to plan their families; that the opportunity to decide
the iumlbe arid spacing of children is a basic huiman right.2

In the following year, eighteen more Heads of State joined the list.2 6

Sunmarizing the rationale for linking human rights to family planning,
Secretary General U Thaint wrote:

The Universal Declaration of Human Rights describes the family as
the latural arid Iu ndamental unit of society. It follows that any

L1tee, Iiw Uniiique RoIl' of UNINCO in Priomotinq the Ieaclhinq, Sludy, Dis.
scminiation ood tt'ider Apprecition of Irteriotional Law (background paper prepared
for the U.S. National Commi.,ion for UNESCO, Doc. SEM/LA\V (67)6, at 15).

22See note .1 upri, para. i and Resolution XVttl of that Conference, titled
funan Right, Aspects 0 Iarmiv Planning.

23G.A. Re,. 2.13, 2 ' U.N. GAOR Supp. 18, at .15, U.N. Doc. A/7388 (19 1).
24 G.A. Re,. 2200, 2 1 U.N. GAOR Supp. 16, at 41), U.N. Doc. A/63 t' (1966).
2sU.N. Population Newsletev, Apr. t168, at .1.1 (published by [ie Population

Division of the United Natiorns).

U The thirfJ, r.Nl, Were: Au,\ trali, , tBarbados, Colombia, the Dotnin'i, Republic,
Finland, Ghana, India, Indone.sia, Iran, Japan, Jordan, Republic of Korea, Malaysia,
Morocco, Nepal, Nelherlind,, New Zealand, Norway, Pakistan, the Philippines,
Sing.apore, Sweden, lhailand, trinidad and Fobago, United Arab Republic, United
Kingdom, United States and Yugosla.via.
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choice and decision with regard to the size of the family must

irrevocably rest with the family itself, and cannot be made by

anyone else. But this right of parents to tree choice will remain

illusory unless they are aware of the alternatives open to them.

Hence, the right of every family to inforiation and to tile availabil-

itv of se , ices in th iS lield is increasingly' con Sidered as a basic human

right and as an indispenable ingredient of human dignity."

U.IN. ICC(Pgl'lliltll 1-1l *lC " ha" Pla i ni

conslitLltes a basic human right did no0t come: until May 1968, when tile

U.N. Conlerence on H Iuman Rights in Teheran proclained that "parents

have a basic human riglit to determine freely' and responsibly the number

and the spacing o their chldd l. "i r A 1- 11i\ uriaril mously adopted resolution

Aidded the language "a right to adequate education and informalion itn this

respect"1 for all couples. 21)

An e\aniination of the conference proceedings reveals that the term
'couples,' iStead of "parents' or "families," was used in the resolution

in order to insure that couples riiav "decide to have no childrern at al I.'' 3

While the Yugoslav delegation stressed "the fundamental right of women

to conScious motherhood,"'' the Belgian and French delegations assumed

that the "right to adequ.1 e edluec rationr and i nformatior' included the right

to "available services"' 2 or "the rieais for birth coritrol" ' " - .11n assump-

tion not generally supported by other delegations.

Ilie 19) U.N. Declaration on Social Progress and Development is

significant because it is the first U.N. resolution to require governments to

provide families with not only the "knowledge," but also the "means

necessary to enable them to e\ercise their right to determine freely and

responsibly the number and spacing of their children." 4

27 U.N, Population Newsletter, supra note 25, at 13.

2 Teheran Proclamation on Human Rights, para. 16.
2 11lie additional language is found in Resolution XVIII: Human Rights Aspects of

Family Planning.

30 2nd Comm., 23 U.N. GAOR, U.N. Doc. A/CONF.32/C.21SR.5, at 57 (1968).

31 2nd Comm., 2 U.N. GAOR, U.N. Doc. A/CONF.32/C.2/SR.12, at 143 (1968).

12 U.N. Doc.ACONF.32/C.2/L.19 (1968) and 2nd Comm., 23 U.N. GAOR, U.N.

Doc.A/CONF.32./C.2SI..., at II 1, n68).
3 31d. at 114.1.

3 4
Art. 22(b). The Declaration was adopted by the General Assembly by a vote of

119 in favor, none opposed, with 2 abstentions.
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The question may be raised as to whether the language of the
Teheran Proclamation would allow couples to have as many children as
they want (or do not want). The Proclamation specifically provides that
family planning Must be made not only "freely," but also "responsibly."
Involved in a responsible parenthood is the balancing of the "individual"
with the "collective" right i.e., from the right of children to that of the
society at large. Just as the "individual" right to Ireedom of speech must
take into account the "collective" right whether in time of peace (e.g.,
libel, defamation, nuisance, ob-Aenity) or du ing war or emergency (e.g.,
treason, sedition, censorship), so must the "individual" right of family
planning be harmonized with the "collective" right, particularly in certain
circumstances where tile resources, both aclual and potential, oh a country
dictate the limitation of the size of its population in the interest of all. --he
question of when exactly does the "individual'" right give way to the
''collective" is iIlIys difficult to ansWer even in the case of freedom of
speech notwithstanding its century-old development and refinement. 35

However, it is equally clear that inability to define with exactitude the
relationship between the two rights does not negate their existence.

III. STRATEGY FOR ACI ION

Since "right" and "duty"' are two sides of the same coin, there is a1
corresponding duty on the part of All concerned not only to refrain from
activities which would impede the exercise of the family planning right,
but, positively, to undertake the necessary measures for the realization of
such a right. Section Ill is devoted to a proposed strategy for action which
is meant to speed the establishment of an environment in which family
planning will be effective. Two broad areas of action are proposed for the
realizatio-r of tile fainily planning ri-' t: creation of a Charter on Human
Rights and Population and an in-depth, world-wide study and reform of
laws which inhibit fanily planning.

A. Charter on Human Rights and Population

It may be seen that the Teheran Proclamation and the Declaration
on Social Progress and Development have laid down certain minimum
conditions for the exercise of the family planning right. Still other
conditions may be implied as being necessary to enable couples to
determine "freely and responsibly" the number and spacing of children.

""The recent litigation involving the publikation of the Pentagon Papers by the
New York limes and the Boston Globe are cases in point. See New York Times Co.
v. U.S., 403 U.S. 713 (1971).
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1he tollowinjg i, I c+inliposile lI st Of fourteen such conditions, withoLut

which 1t n(il, plnin. right would prove' illusorv:

I. Ihile Igt It aIdequae eduatiol Anld information on family

plmitlA)g "

2. 1he i hl of acCss to the means of practicing family plan-

luing:.

3. Ih ti I ,t t equfie itj of men and vwollell..M

I. 1 lie g1ht oi l Cildi en, whethter horn in or out ol wedlock, to

equ,:; sli,0 under the law and to adequte sLIpport from
nturattll irllll s. 

'

5. 1he right to wori k.
'
*

. 11C right to an adequate ,ocil securitl system, including

health an1d oldI-aIge ilsllatIce.
4

7. lhe right to re1Cedon I10111 Utgel ." 2

8. 1he r ight to aL L adquaCte Standard 01 livinig.
4 .

9. 1h l ight Ito eitviroInlenta plntection.
4 4

1I 0 . I l h e lI g j t tO) li [ + e rl\ ( It III )V ~ l I l I+ l I.4 5
I I. lie Iight oI rtfI '.

4 
om
' oenent

1 4 7

1 2. 1the right ol conscienc..

I3. 1 h' rlight to separtion of Church from State, law from

dognira.
4 A

36 l-eheiaun |Proti.nrlitoi on ilunlan Rights reolution XVIII (1968).

3' U.N. I)lecara n on So i,1i Progress .,ad )esc, lopnient art. 22.

'Unisal t)DAraiM o lilun'alI Rightit it. 2; Intenationtl Covenant on Civil

and Poiliti, Rights Ir. i; International CO, enan t on Economic, Social and

CUlurai Rights tit. ; ,and l)e.l,ration on the Llimination of Discimination

Agains 'tW ollell II I , ' I a
l
.ld 1 ,.

t)e.haltion tt l, Riglhts, the Child, priniple, I I, n, 9 and I0.

4nlnteInitin.( Covenint on _Leonomic, So.iLl, tnd (CulturAl Rights art. 6.

41 W. ar .

421Id. 1r. I ( )

4 d. art. 11 .

441 Id. ,it. 12(2) (b); t)eclIaration ol the U.N. Conferenc on the Human Envi-

orn enrt principle% , 8, 1 ;, I ) and 10.

4S International Covenant on Civil tnd Political Rights art. 12.

46id. art. 17.

4
"
7
/d. art. I,(]).

4 
HId. aisrI s. 18 and 26+ .
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14. The right to social, economic and legal reforms to conform
with the above rights. 4 ')

F, luIilment ol i,lch of tile aboV e rights requires in turn the
fulfillment of certain precondilions. The lirst right, for e\anple, presup-
poses a ulliVesal tel.tc\ ,rid compulsory ed icatiol, tl Is riecessilating a
re,.i,,ion of edcaLLt ion law toward that end is well as permitting or
requiring sei' ,ir lam ii plaInning inltuctioi in schools. I -\ihling laws oil
obsceni t} need it be changed it they' forbid the p)Uilicat on, hroadcastlig,
televising or nlailing l fatnrilv p1lanning naterial. Regulations Of pthblicly
owned Mass CommMnicalioll tedii should e with a view to
determining their obligation to disseniiati' ftril\, planning irfnlrniation.

'\fso to he studied is how til' irrdiidual's right to adequate
educat ion can h irnoni,,e with the collective deiiards especiall, in tile face
of a shortage in resources, both actuLl a1nd potent ial."  I ow inay the
conlernient of certain herefils, like edtucation allowances, While i meeting
tile aCtUAl needs,, no0t colnstil te a "honis" for increased fertility? Con-
versely , how rnaJ t h it lhdrasval of cerlail beriefit ,, while fttlering tire
ain, of a population policy, rot constnitute a penaly for tile innocent or
tile needy, thereiv imni pinging upon t heir basic rights? What controls must
be established it prevent tile effects of a law from being contradicted in
purpose by another law or frusttaled in its inplementation by inadequate
or inconsistent adrnin i strltiwv. decrees?-' What should be the relations
between mnilic ipal and internationial law through the medinuim of human
rights, which iiclndes the flmlil, planning right?

It is obvious that a sv sternlatic approach to tie above problems calls
for a joint and coordiniated efforl on ilie part of all government agencies
concerned.' 2 TIhe hitherto adoption of piece-meal legislation or measures

4 lhiis right 110%,S igi,.,lk Ir0 n the Iadl that hniitian rights are ip(o ft-cto legal
rights, entailing li.gil obligitions on tlhe par oI goernnienls ro undertake the
necessary r'eforlms to conlorm t vii h Sill liihitis.

See ie\t ,cionilDraning note 65 supra.

Ie eileis 0i tile IFirnil. legalization oi tile sale and distribution or contra-
ceptives in t1007, for esanmplte, Must be weighed against yearly increase, in family
allowance pari'ents, on the onie hand, and the nonenactment of administrative
decrees to implementi the 196,7 law, on file other. As of this writing, many French
ginecologists still reluse io either counsel or presiribe i-antraceplives io patients in
the absence o1 such administratise dec rees. Similarty, despite the recent liberalization
of an abortion law in the State of New York, contusion reigns in New York City
because of local health regulalion reslliniring the perforiiane of abortions on an
outpatient basis.V. Y. -mnWW, Oct. 20, 1970h, at I, Lol. S.

;2See the ,iriultaneou, proiulgation o1 the following laws to iniplernlent the
Chinese family planning prograrm: (a) "Guides for Increasing the Supply and Reducing
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tocuSing generally on the availability of contraceptives to the end-users

Mu.t b, Seriuuly reconsidCred.
A sNstenatic elaboration of each of the fourteen rights as listed

above may well l0form the object of a "Charter oil Iluman Rights and

Poplation," ho be drafted bv an. International SympoSiul on Population

and Law, ; .l with the cooperiation i o UNI:SCO, WIIO, ILO, I AO,

UNI LI, the Conimtission on I lhman Rights, the Commission on the

Status ofI Women mnd the PolpuItio n Cormmission. 71he drall Charter

would be submitted to the World Population Conlerence in 1974 for

deliberation and possible adoption as, its recommendation 1t the General

Assemblv. -fhe resultant Charter would not fail to provide effective

guidance for goverments to implement the lamily planning i ights.

B. Law and Population Projects

The second area of action involveS the establishmernt of a worldwide

network of' Law and Popuation Projects to be funded h the U.N. Fund

for Population Activities (UNFPA) or the Internrational Planned Parent-

hood Fedeia ton (IPPF). the purpose, methods and lunding arrangements

are set fborth blelow.

I. Purp'se

1he relat I ri of la\V to PC pIl- ion and family planning see!.s to add a

new dimension to exist ing prigrams ttressing the sociological, economic,

political, religious, psychological, ideological, miiedical-pharmiaceutical,

demographic, and cuItural aspects of populationl and family planning. It

starts from the premise that la\v does have an impact upon the behavior of

people, although the eC\act extent of the impact varies from state to state

and according to the subject matter. Furthermore, while law often reflects

col tern porar, social norms and mores, its potential as a catalyst for social

change should not be underestimated.

tle Prices oi Conlracepti ,'s, adol'pleI h,, [ie Ministry ot Conmerce, lhe Ministry ol

I Heatth, and the Ch inese N at ional AsoL i ion of marke ting Cooperit i cs," "Chuntg-lluu

/,n-min MildJ-ho-A'I/( Kuo-wu-lofl Kunq Nao I',opl,' ' Republik (it Chinoa, State

Counil Bulletinl I , Mar. 23, I957, at 259-02; (b)"Nolie by [ie Ministry of Finanve

concerriing [Nemption lio Commodity and ltusiness I axes on tie Manufacture and

Importation of CorIrav.eptie tievice, and Chemical,' i0., Apr. 2, 1957, at 308; and

(Lc) "NoliCe kSued bN the Niinisry or Hlealth Stressing the Prolec lion of Women and

Youth Lngaged ill Rural Labor, tie Intensif icaion of the Campaign for Women's and

Infant%' l,, gicne, and the Improsement of Hlealth Serice in the Nursery Systen,"

id., Apr. 2, 19i7, at I113.11.
S+Such a smposiuin is plarinnd it) be held in earl\ 197.1 b' lie Law and

Popul tion Programme of Ifle cher School of Law and DiplornaLV possibly in

Loopera lion with thie IPPI and a United Naions organ.
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Three recent events lend particular urgency to the legal approach:
first, the declaration bv thirty lied,, of State in I 967 that fanily planning
is a basic humal right; second, the UarrnrnloUS adot)ion of a resolulio0n by.
the United Nations Conference On Iluman Rights in I heran in 1968 that
lamil' llanning, inclUding th. light to infolrniat rn and instruction
therec n, is A basic human right and third, tle declatAlion Ib the United
Nations General Assemnl, lhat q7.1 vill he World POllatioln Year, Vitll
the World Population Conference l)alnned lfo Augul ,I that year.

Sin.Ce reerence to a 'l]m|re right" impose's, a legal, and not merely a
moral, r,-sponsibilit\ upon States, there is a legal Luty . on the par t Of each
state to see th,it laws alnd purlicis hich contlict with lhe implementation
of tile right be rmemrrCLd or abo0lished J1rd that new lass s nd policies be
adopted to cLnfom With arid fur tlier this righlt.

llo,,es er, off icial l ecogntliol that tarnil planning is a hasic human
right Ias seldom leen fol> fu\Cd bs s,\terltlic I.gafl leflln to) liring the
existing laws into ine svitli that recognition. RestiCtioris, ontinue to
hamper the importation, m1anuitur11t1Ie, Ad\Cletisement ,nd transprortation
of Lontraceptis, Cs. l.-lucatton lw'vs crntinutc to) frbid the teaching Ol
population d\nanics, famil, plaMning or human reproduction in) schools;
public health ser\ices r emain unire,,pisi\e 10 the need fr birth c0ntrol
counsel and clinli:s. I lie sOcial ,,elfate and inccrne t ax\ stenis mali fVr
large families.And 1r i tlion Codes cointihtute to high-cost, high-risk illegal
operations,. IEven where legad refOrrns h,e bCern 1t situ ted, important gaps
exist Owsing to the lack of coorliriatirrn. Low prioriit, accorded to law
codification i mariy erliergent countries means retention of archaic laws
inherited wholesale frn lonlmer colonial powers, which ofter defeats the
official polic fa oring population and famil, planning.

In light rif the above, there is need for two majOr activities:
Law Cnnmpil/aiot. Legal relcirm will be impossihle without an

adequate knovledge Orf existing statutes, re ,latiuris, decrees, and cus-
tomary laws hayVinrg a direct (or fred nUCrlV an indirect) bearing on
population and family planning. It is also important to knosw whether a
certain law is in fact enlorced and beyed, or whether it has, by custom,
become a dead letter. Compilation of the relevant materials is rendered
more diffiCu lt by tile fact that tile, may appear under a great variety of
headings. Itr addilion to laws aind regulations in existence, the absence of
lawss or regulations in certain Io:Ids may al iso be significant.

The follcwing list is inc implete. '  It is of-feted merely as sUg-

s or a complete listing see Cohen, "Law and Population Classification Plan"
(Law and Population Monograph Series No. 5, 1 72).
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gestive of thle types of law which should be considered. Only those

portions of tile law bearing directly or indirectly Uron tertility need to be

compiled.

I. Laws Specilically Concer ned with Family Plannirg

Contraceptives (di iibution, use, sale, advertising, and

displa,

Sterilitlition
stablislhnent ot prohibitiol ot services

2. Criminal Code
Obscenity
Al ortion (Is it forbidden? Is consent of husband re-

quired On what grounds permitt,.ld? Who may

per lorill? Where?)

3. Family and Personal Stat us I.aw

M inimum marriage age

Divoirce and ie-mrarriage

Polygarmy
Adoption
Artlicial insemination

Volunriar\ nid ilvolUnlrtary sterili/ation (requirement of

con sent Oft spoLse)

Succession
Extended famil (culstonary or tribal law)

4. Social Welfare
Family and child allowances

Maternity leave aid berefits

Child or female labor

Old age security

I ousing (inCluding clgiil;ty for public housing)

5. Educatioll
Compulsory educ,ition (Availability to what age?)

Education for women

Sex education and population education (forbidden or

assisted)
Medical and pari-medical education (including mid-wife

ed ucat ion)
Religious control of education

6. Public IHealth and Medical
Regulation of medical practice, including authorization

of para-nedical personnel to provide faniily plan-
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ning services; medical ethics; malpractice liability
Licensing of pharmacists, cliinic and hospitals
Religious control of hoSpitaIs and cliirics
Quality control of drugs and medical supplies, often

Lised as an e\Cu se to hat1 new and effective
techtliques)

Minors (age of Consent lfor laniil planning services)
7. Cornmerci,al Code arid CLsht0 ms

Ban on imporl o1 certain rnedicai supplies 9r literatures
Eftective block on iniporls from certain sources, or

favoring crtain 1,otllCeS
Over-strict control otl Sales of dlgs and medical supplies

8. Tax
I ncome tax e\empt ions
rax pro1visions favoring large tamilies

9. Land Tenure
10. International Migration and Internal Movement 4

It may be noted that am item, such as strili/ation, may appear under
a number of headings. Ihe compilatio uo ill the above-merlioried laws in
one place aid a descripti)n of the procedure for legal Change would enable
all ilterested people to know the state of tile existing laws, to judge their
cornpaltihilit\ with the ptiriciple ot hiuniar rights and to follow the
procedure for legal retormns.

,l/odd' Code,. An i importar t irm of the legal approach to populaition
atnd lamily plannring is the fornulatirn of a model code or proposed
revisionrs airiing At the full reali/,tior of tihe "hunran rights" ideals but
tal,,ing into accOtInt also tle existing asws as well as the political, social,
ecoromic, religious, and cultural factors which give rise to such laws. The
resultant synthesis of practice and theory, and of realism and idealism,
could generate the necessary momentum fot legal reforms as well as
provide a basis for concrete act ion.

Ihe ascertainnient of common features in national laws and pro-
posed legislation would enable the hrriulation of model codes or

t13 his is the n , lsI addition Io he lisi IO ftd.ets ol the population problem to be
siudied. See R. Plendr, Inlcratoional ,tliaraion Law (l an., ,mnd Populanion tlook Series
No. 2, 1072). t or in anm ., Nis of the issuCs ,hit bear on pop ulaiion migration in a
developing nation, see doinimn, "Popultiron Migration Problems in Nigeria," The
World Population Crisis: POHiL,\ tImpli .aions and [ie Role of t.av 167 (1. Pasrnan ed.
I 171 1 ) (Pro, eedinqs, A ional I lthin; ot .1 m'erican .Society oI hilternatiotnal Law at the
Ui,'rsii, oI w irqitoa, .Uar. 12, I , 1971, published by the John Basset Moore Society
of I nrernationai .a%%,, Lni.ersirs of Virginia SLhol ot Law,,').
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proposed legiSlati'e revisions foi national or regional adoption and,

ult I imatelV J woild-vide mod.lel Code, which might well serve as ,i basis for

action on an international basis. This program is So designed IS to be a1n

integral part of the LI.N. General Assembly's , plans lo 197-1. The Secretary

Genral's oflicial suggestions, lor the Year include the work envisaged

hereril.,
2. Methods.
lo pel for rn the law compilaition and nitldeI Lode activities described

,nb oe. two-,,ei projects on law arid population will he established in

Selected countlies to he stalted l members of Law and Sociology

Flacultie, of ledlig lOCI tu niversities id ilnStitutions., lhey will be aided

by Re,,arch A,ssistants in the discharge of the ll!owing funcli ls

(a) Se.frching out, compiling and blinginlg up-to-date al tle I,awS,
tatlU tory dcCICes Id decisions which atclt, or Illay alfect,

population Id famnil plnning, AS e\Cfplified ulnder "L-,V

Comipilat ion" above;

(b) Describing cus+tomary, IlawS if diffelrent 1ron above;

(C) I ransfItinlg of supe-vising the transltlionl Of the abo\e into

official U.N. working languages (English, French or Spanish);

(d) Preparing aI nograiph on Popu atioti atd I.Law in their

COLI I1,r ie',, holhov 'ir , I ,t aidar oultline; 5'

(e) Describing the procedure lor chinging the laws of their

cou r tries;

(f) Offering in interdiciplinir, Semrinar on Law ard Population

at their univerit ies (during le second year of the project;

(g) Requiring the Seminar ,.tudrrtsd to aralv,'e the lIws ard dral a

propose set of ,l.n's on pOpulattionl id farnil,, planring, based

on the huriiai right', pri"c Is'

(11) Submit irting the proposed set of laws to a local Board of

Advisors, made up of diStilrigoshed iuriStS, including high court

judg~es, lJV profeSSor, ad leading practitioners, for comment

which will be ircorpo i ted into the final draft;

(i) Conductring Socii lnigicl urveys to meascire the impactc of laws

in selec ted areas upon lluman behavior (option al);

iSce Repoit or lin f 'e rttir, (;eiti.t,: World topuilaion Year, 1t11.t (Proposed
Progunmrr of rvtI.ruvS ,ind A.lis ics), 2(, U.N. L(OSO:, U.N. )no..t.ICN.tS)]215
(f1)7 I).

I hi Itoli i l I o il ,V,, u ,,d in ninC I if s oitrnLftl ol rlie .aw and PopuIliio0n Book

Series. /opulatiri i [r lw (t. Lee & A. Larson eds. tI471 ).

7 See lhte ptoposed (hafer on tluman Rights ,d t'oputilion, SCL. A sunpra.

97



(I) Sending copies of the above mentioned materials to key
individuals and organi/ations in their countries, particularly

the Ministries o1 Justice, Education, Ilealth, Social Affairs,
Finance, Cornrece, as well as the Attorney Genera!, legis-
latois and educatorS, as may be appropriate;

(k) Forwarding copies o? all the documents mentioned frorm (a) to
(h) to the UNF'PA or the IPPF and the I letcher School of Law

and Diphllac-v ;
(I) Participating in an International Syrmposium on Law and

Population to be heIL in 1974 to dikicu,,S the experience in
different Colntries and to consider the possibilit\ ol formulat-
ing motlel legal provisions suitable for adoption in various
countri,,es as well a,, a draft Chaimter on luman Rights aInd
Population, for tiransmission to the U.N. World Population
Conlerence in AuLLt 1974;

(m) Assisting United Nat ions Population Programme Ollicers, Resi-
dent Represent ative, and governrnental and nongovernmental
official,, in the legal aspects ol popilat or and family planning
problems;

(n) Performring such public Services a., lectLuring and writing ill
order to e\plain the significance of the project and its findings;
and,

(o) If', as is hoped, it proves possible, to establish under United
Nations auspices a permanent "Legislative Series" giving the
law s of every country which affect population, then sending in
to the Series periodic reports on changes made in the laws.

3. Funding
The budget for the Law and Population Programme of the Fletcher

School provides not only for the salaries and expenses of the Programme's
personnel, but also for four in-depth studies on the relationship between
law and behavior to be undertaken iii four countries in different regions of
the world, the holding of meetings of an International Symposium on Law
and Population, publication of the Law and Population Book Series and
Monograph Series. Both the UNFPA and the IPPF will consider applica-
tions for grants to fund the Law and Population Projects described in the
above sections.

Institutions in sonic forty countries have established, or expressed
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interest in establishing, the Law and Population Projects.

CONCLUSION

Recognition of i hunan riglt, as entailing legal, and riot just moral,

responsibility upon , lates holds vast potenti.il tor opportunity, particularly

in the popUlation l ield. Aided by an "instit" ustom-generating process

through the United Nations, human rights obligate Government s to match

deeds with Wi,.rds Ilretotore generouSly given but with scant regard to

compliance.
On the action lront. it is tu be hoped that a proposed Charter on

Iluman Rights and Population together with a world-wide law compilation

and retorm noverienrt will eftectively strengthen hunan rights inl the

population held.

I A irhll
' t 's ntc: As or %1,,I , I17 1, st- h pI t irtIs hase ,lreads been stat hlisied in

I3,in1glICdsh, t31.1i , (thile, (osta RiL.. I g\ pt, 1-thiopia, (h n,i, Indonesia, Kenya,

I ebarni, %tI a, ij, NI'io. Ni) i mco, Nepal, Nigeiia, Pakistn, il e Philippines,

Singapoi, Sri Lanka, I haulaid, I ogo and I urkes, lte greit nlorihl o1 Ihecm are

ltnded ts [tic tJNI PA, and the test ptiri.ipalh, b\, lie IPPI. It is hoped that similar

prorle.,, \ ill ,oon b' c-.iahlished ill Cubt, tdia, la aic..A, I rinidad and tobago, and

Y u gosta, ia.
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APPENDIX D
PUBLICATIONS OF LAW NND POPULATION PROGRAMME

Law and Porul ation Book Set ie,

I. I'op1IIItionl atd I. ow, L.uke 1. L.ee and Arthur I.,rson (eds.) (Durham,
Norlh Carolin: Rule of Law Press; Le'den: A.W. Siithoff, 197 1).

2. Intrnuhtionil 1iqration Ilaw, Richard 0. Plendei (leyden: A.W.
Sijthotf, 1972).

3. Poputllioti in? th, (/nit'd Vatioti% -'.se," De'elopinq lhe Leqal
CUacit ' am/ PIronn of t N ,1 qcn ie.s, I)aniel G. Part an (Leyden:
A.W. Sijihof 1; I)uiha111, North Carolina: Rule of Law Pres, 973).

4. lVorld .Population Ctisii: Ihe United 5tates Respon.w, Phyllis 1.
Piolrow (Ncw Yor k, New Yoi k: Preger, 1973).

5. Il/man iiqht, and i Poplaution: Irom the Percctlive.s of Luw, 1olicy
ant;d Orq /aniitiot (l oceuings of the second Mnul meeting of the
hnternatiorn,al .\dl,\ (ory Committec on Po1pulatlion arid Law in
Tokyo, October 30-3 1, 1972) (1973).

6. fhe..1 hortioo I. perice, II t0wrd I. ()i4k,? anod jo 1). sot fsky (eds.)
(New Yoik I far per & Row, 197 3).

7. 1iw t 'iiitt'd Ni.ots t t nd Populahtion: I lijor Reolu i t.s and Inistttents
(New Yotrk: United Nations F-und for Poptulahon Activile , 1973).

Law and Population Monograph Series

1. Law and Iani/v i/ltninq (1971), by Luke I. Lee.
2. rief Srve, of (1.S. Populiftion Law (I1971), by Harriet F. Pilpel, with

an Introduction to Law and Population by Professor Richard
Baxter.

3. Law a(Ind Population Growth in Last z'tn Europ, (1971), by Peter B.
N1iggs.

1. .eqall .I sptts of I dinilt' Pluntitiq inl Indonesia (1972), by the Commit-
tee on Legal A\pects of the Indonesian Planned Parenthood
Associat ion.

5. I.(1' und Popiuftion (.'ls iticltin Plan (1972), by Morris L. Cohen.
6. Law, ltnan aiq/Rhts aid Population: A1 Stratejvy for Action (1972), by

Luke 1. Lee.
7. Popultion in the (IN System.:v Dei'lopiq the Leqail Capacitv and

Proqratms oftIN 1 qencies (1972), by Daniel G. Partan (a summary
of book b, the same aut1hor).

8. 7he Ior/d's Laws on ('o/untarj' Sterdi/ation for 1-amily, Planning
Purpose.s (1973), by Jan Stepan ,nd Ldmund II. Kellogg.
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.Iamw ad PopulItion (lowili in sinqaporc (197,), I, Pelei Iall.
10. 1 w //Id t'op/al(t i Gm % in laimt a ( 197 ;), l,, Roix' C. Ro,n.
II. / at id Iopi /,it otr I ( or Ih Ii Ith I i 'itdr-I/\ Itl ud ttt (I 19 )7 , h\, I)iam ,

M . KIlO 11d Beti l 11.1 i I . Rl. , hlk k.
12. / m , Pf y J 'l: , i ( '-,k i% h mY [ xl, c 0I9", 1), h% kltktt',i)lles D u let,

.11d I lulwlI dC. \'ilCltIA, .

13. llc , al I iM71 , 'iitt, , / c ati, \ 1't I /ultilm i 'irirfli ltioli (1973),
, 1 ..I). I k , \ -.\hulu , Ml.I).

I-1. lic h ti W I f mt , (u I f ii c l (/ att o lt'i"% (1973), by

I-ike I . I ce.
[IS. hult-( ( /it/i C [ittI / (lii s it ttli.'rt/tdh ii / ti/Itt ti/]tlltiit' .I lti a:. Si'nLCl~'

,ild R Iin ll ,ilu , I1 ) IL)A Ii M l ' I B l 1.1d 11't l

I0. il /I t illotal ,ii/N ! Ithi i.'ton u I ' la/iut ( I )7 ;), b\ I 1:kc I. Lee.
17. Ihc Il t / ' i it , .t t qplit s ( 197 b), \ (n SICpIr1 1d ILdmtnnd

1I. K h~ ll,
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