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BY LUKE T. LEE

It is possible to argue a case for coercion of
the individual in the name of the greater good.
But how serious does the threat to society

- have to be to make the case compelling?

In a statement on 16 April 1976, Dr. Karan
Singh, Minister of Health and Family Plan-
ning, announced the following policy on
compulsory sterilization for India:
The question of compulsory sterilization
has been the subject of lively public debate
over the last few months. It is clear that
public opinion is now ready to accept
much more stringent measures for family
planning than before. However, the ad-
ministrative and medical infrastructure in
many parts of the country is still not ade-
quate to cope with the vast implications of
nation-wide compulsory sterilization. We
do not, therefore, intend to bring in Cen-
tral legislation for this purpose, at least for
the time being. Some States feel that the
facilities availsble with them are adequate
to meet the requirements of compulsory
sterilization. We are of the view that where
a State legislature, in the exercise of its
own powers, dccides that the time is ripe
and it is necessary to pass legislation for
compulsory sterilization, it may do so.
Our advice to the States in such cases will
be to bring in the limitation after three
children, and to make it uniformly appli-

cable to all Indian citizens resident in that
State without distinction of caste, creed or
community.* :

On 21 July 1976, the Maharashtra legis-

lature passed the Maharashtra Family (restric-
tion on Size) Act, 1976, which provides:

...it shall be the responsibility of every
person after the appointed date to restrict
the size of family to not more than three
and in the case of a person having cither ail
three male or all three female children to
restrict the size of family to not more than
four children and of every person who on
that date has three or more children to
ensure that such number of children is not
exceeded, and for thet purpose, every eli-
gible person shall get himself sterilized at
an approved institute...?

The law would, upon approval by the

Union Government, apply to males under the
age of 55 and females under the age of 45.
Violation of the law would entail an impris-
onment of six months tc two years or a fine of
Rs. 100 to 500. An estimated 2.2 million
couples will be covered by the measure. Simi-
lar attempts to limit births through compul-
sory sterilization have been reported in
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the states of Punjab® and Wes! Bengal.!
The proposed measures reflect the limited
success of voluntary family planning pro-
grammes which the Indian Governmnent has
pursued since the early 1950s. As S.N.
Agarwala, Director of the Institute of Popula-
tion Studies in Bombay, noted:
After 24 years of efforts only 17.5 million
couples of a total of 103 million in the
reproductive ages of 15-45 years use con-
traceptive devices.”

According to Government estimates, 12
per cent of the ferti'e couples have been pro-
tected against conception by the sterilization
of one partner—usually the man. About two
per cent of the others use conventional con-
traceptive techniques, and one or two per cent
use IUD’s.®

But are these draconian measures compati-
ble with human rights? Did the World Popula-
tion Confercnce not recommend that '‘no
coercive measures be used in family planning
programmes’*?" This paper seeks to clarify
some of the issues presented by resort to com-
pulsory sterilization, in particular its com-
patibility with human rights. The discussion
which follows summarizes the arguments for
and against compulsory sterilization solely
from the viewpoint of human rights. This
emphasis on human rights is based on the
premise that formulation of population policy
falls within the domain of sovereign right so
long as it is compatible with human rights.

Arguments for Compulsory
Sterilization

Coercion and Human Rights

There is a tendency to consider the use of
force to achieve a desired end as anathema to
human rights, even for the avowed purposc of
strengthening human rights. Holders of this
view deny that the end can ever justify the
means. Carried to its logical conclusion, this
means that the person whose face is struck
should *‘turn the other cheek’'.

And yet even the Bible is not uncquivocal
on this subject. for we find in it inany in-
stances of ‘‘eye for eye, tooth for tooth™.
Grotius, the father of modern international
law, held that a *‘just war™" (which involves
the use of force) was sanctioned by natural
law, as opposed to an ‘‘unjust war.’’ Even
the United Nations Charter upholds the
“‘inherent right of individual or collective
self-defence’™® which envisages, of course,
a measure of coercive forces.

At the United Nations Symposium on

Population and Human Rights, held in
Amsterdam, January 1974, there were re-
peated discussions on the compatibility of
coercive measures with human rights, and
the participants were unablc to reach an
agreement. The nature of the dilemma
posed for the participants and their ambiva-
lent reactions to it may be gleancd from the
following passage of the report:
Throughout the course of the Sym-
posium, there was concern among some
participants about the possibilities and
dangers of States using coercion. Most
participants considered that coercive
policies were unjustified and would
amount to a serious denial of important
human rights. Certain individual rights
are so fundamental and inalienable, such
as the right to life, freedom from degrad-
ing treatment and freedom of conscience,
that any interference with them would be
intolerable. Other participants argued
that it is impossible to take a categorical
position on this matter. There is first the
problem of defining coercion. Some
forms of action, like compulsory sterili-
zation, might well be regarded as unjusti-
fiable coercion, but it might be otherwise
with fiscal and other measures which
penalize parents of large families. Sec-
cndly, coercion might be applied in dif-
terent areas, and it is impossible to say
that it is unjustified under all circum-
stances. Some participants were not will-
ing to agree, for example, that a State is
never justified in restricting or qualifying
the right of movement ur emigration in
order to mitigate probl:ms of unplanned
urbanization or to deal with losses that
arise from the ‘‘brain drain.”” Thirdly,
some participants felt that it is possible to
exaggerate the conflict of interests be-
tween the individual and the State. In
many countries, it is realistic to look at
the State as interposing itself between the
individual and powerful forces, both ex-
ternal and internal, which are exploiting
national resources for the benefit of a
privileged few. Nevertheless the Sym-
posium was unanimous in its view that it
is of the utmost importance to insist that
all population policies must pay particu-
lar attention to avoid violation of the
fundamental rights of the individual, the
family and of the community.?
It is necessary to put coercive measures
in perspective. Coercion is a means to influ-



ence behaviour. As such, it may be an integral
part of a legal order making certain behaviour
or conduct compulsory for the benefit of all.
Since human rights are of a legal character®
they, too, imply or sometimes even explicitly
invoke the use of coercion or compulsion to
achieve certain ends. Thus, the *‘right’’ to
education includes also a coercive element to
help ensure that the “‘right’’ is enjoyed. Arti-
cle 26(1) of the Universal Declaration on
Human Rights provides:

Everyone has the right to education...

Elementary education shall be com-

pulsory..."!

Similar provisions may be found in the
Declaration of the Rights of the Child'* and
the 1966 International Covenant on Eco-
nomic, Social and Cultural Rights.!?

Coercive measures are resorted to not only

Coercion may be
~implied in specification
of a minimum age
requirement

in education, but also in hezlth. Thus, from
the very beginning of WHO's existence,
compulsory treatment of certain diseases has
played un important réle in its programmes.
For example, the First World Health Assem-
bly specifically recommended:
that governments take—subject to the
conditions in their countries—prevenuave,
curative, legislative, social and other mea-
sures necessary for venereal-disease con-
trol, particular attention being paid to the
following;:
(v) compulsory treatment of persons suf-
fering from communicable venereal dis-
eases and compulsory hospitalization of
those who refuse to submit to treatment. !4
The explicit linking of a *‘right”’ to a
compulsory “*duty’’ to exercise that right may
extend also the right of voting, as provided in
the Austrian Constitution,!3
- Coercion may also be implied in any spec-
ification of a minimum age requirement for
marriage or child labour. Each of these for-
bids a designated activity prior to reaching a
certain age as part of furthering the *‘right to
marriage’’ and the ‘‘rights of the child"’.
Viewed thus, the 1962 United Nations Con-

ventiow wi Consent to Marriage, Minimum
Age for Marriage and Registration of Mar-
riages,'* us well as the 1965 United Nations
Recommendation on Consent to Marriage,
Minimum Age for Marriage and Registration
of Marriages,'” have already resorted to
compulsion by cailing upon states to *'take
legislative action to specify a minimum age
for marriage'’.

Indeed, may we not go one step further by
saying that any governmental regulation car-
ries with it an implied sanction (coercion)
against its violator?

But can compulsory sterilization be re-
garded as a punishment amounting **to torture
orto cruel, inhuman or degrading treatment”’.
thus prohibited by the Universal Declaration
of Human Rights'® and the International
Covenant on Civil and Political Rights?!?
Would such sterilization constitutz; an unjusti-
fiabie invasiun of the body?

One may recall that, as recently as 1962,
Lord Devlin wrote:

Sterilization, if done without consent upon

the norma! person, will be a criminal as-

sault of the most wicked kind; if dore with
consent, it is another matter...2? '
While voluntary sterilization for family
planning purposes has met with increasing
acceptance,?! compulsory sterilization has
hitherto been restricted to therapeutic, puni-
tive ard eugenic purposes. Its use as a means
of population control had not “een attempted -
until the recent Indian moves. Consequently,
we arc on an uncharted course requiring care-
ful navigation. '

It may be noied that there is no hard and fast
rule as to what constitutes **cruel and unusual
punishment’’. Its definition inevitably varies
according to the mores of the society at a
given time. Cases in point are changing con-
cepts of a death penalty or an indeterminate
prison sentence as a ‘‘cruel and unusual
punishment’’. Thus, Lord Devlin no doubt
regarded compulsory sterilization as such a
punishment.??

In striking down an Oklahoma statute re-
quiring sterilization of a per.on convicted
three tiraes of a felony **involving moral tur-
pitude’’, Justice Douglas, speaking for the
United States Supreme Court in Skinner v.
Oklahoma similarly held:

Marriage and procreation are fundamental

to the very existence and survival of the

race. The power to sterilize, if exercised,
may have subtle, far-reaching and devas-
tating effects. In evil or reckless hands it



can cause races or types which are inimical
to the dominant groups to wither and dis-
appear. There is no redemption for the
individual whom the law touches. Any
experiment which the state conducts is to
his irreparable injury. He is forever de-
prived of a basic liberty.*3
However, in the face of population ex-
plosion, and absent the types of abuse
feared by Justice Douglas, can it not be
argued that *‘in allowing children that are
born to iive a higher quality of life’’ com-
pulsory sterilization may be considered as
“‘reaffirming an individual's fundamental
right to procreate’’ 74
The American cases of Jacobson v. Mas-
sachusets®® and Buck v. Bell*® are instruc-
tive. In the former case, a compulsory vacci-
nation ordinance of the City of Cambridge
adopted pursuant to an enabling legislation of
Massachusetts was involved. The ordinance
required all individuals over the age of 21
either to be vaccinated or to pay a fine of $5.
The defcndant refused vaccination on
grounds that the statute interfered with the
*control of one's body”'. Justice Holmes,
speaking for the Court. upheld the conviction
of the defendant and the ordinance on the
ground that the State statute was a reasonable
exercise of the police power in an attempt to
protect public health. Paraphrasing John
Stuart Mill’s On Liberty*? the Court said:
...the liberty secured by the Constitution
of the United States to every person within
its jurisdiction does not import an absolute
right in each person to be, at all times and
in all circumstances, wholly freed from
restraint. There are manifold restraints to
which every person is necessarily subject
for the common good. On any other basis
organized society could not exist with
safety to its members. Society based on the
rule that each one is a law unto himself
would soon be confronted with disorder
and anarchy. Real liberty for all could not
exist under the opcration of a principle
which recognizes the right of each individ-
ual person to use his own, whether in re-
spect of his person or his property, re-
gardless of the injury that may be done to
others.?"
The Court continued:
Even liberty itsclf, the greatest of all
rights, is not an unrestricted license to act
according to one’s own will. It is only
freedom from restraint under conditions
essential to the equal enjoyment of the

same rights by others. It is, then, liberty
regulated by law.??
Presaging the **compelling state interest’
doctrine of later years, the Court declared:
There is, of course, a sphere within which
the individual may assert the supremacy of
his own will and rightfully dispute the au-
thority of any human government existing
under a written constitution, to interfere
with the exercise of that will. But it is
equally true that in every well-ordered so-
ciety charged with the duty of conserving
the safety of its members the rights of the
individual in respect of his liberty ~.2y at
times, under the pressure of great daugers,
be subject to such restraint, to be enforced
by reasonable regulations, as the safety of
the general public may demand.®®
That compulsory sterilization for
eugenic purposes may be analogized > com-
pulsory vaccination was enunciated by Justice

Holmes in Buck v. Bell 22 yewus later:

The principle that sustains...compulsory
vaccination is broad enough to cover cut-
ting the Fallopian tubes. Three gencra-
tions of imbeciles are enough.®!

1t would appear that . ompulsory sterilization

for purposes of population control may now

also be analogized to compulsory vaccination
on the ground that a lack of restraint on indi-
vidual fertility choice would result in a prolif-
eration of children in a society with limited
resources, which in turn would infringe upon
the collective rights of other couples to ensure
that their children enjoy a fair share of the
society’s resources. As noted in the Harvard

Law Review, *‘Population expansion con-

tributes to environmental degradation, which

in turn endangers values of individual integ-
rity and freedom from outside intrusion’’.3?

Based on the foregoing discussion, the fol-
lowing observations may be made with re-
spect to the use of coercive measures to fur-
ther human rights:

a. The use of coercive measures to further
human rights is not necessarily incompati-
ble with human rights principies.

b. Resort to coercive measures to further
human rights must take into account the
viable alternatives as well as the costs and
benefits involved.

c. Coercive measures must not result in dis-
crimination on grounds of race, sex, lan-
guage, religion, property or income.

Birth Quotas
Can a society limit the number of children



each family can have withoat violating human
rights? Thie magnitude of shis problem as-
sumes increasing proportions as our finite
world is rapidly filled with people. Any long-
term planning must face this problem
squarely if the world is to avoid the devastat-
ing consequences envisaged by Malthus.
Since the laws of practically all countries
restrict the number of spouses one can have ai
any one time, may laws also restrict the num-

ber of children a couple can have? What human

rights considerations justifying the restriction
of the number of spouses are inapplicable to
the restriction of the number of children?

There are, to be sure, religicus injunctions
as to the number of spouses one can have at
any given time, e.g., monogamy for the
Christians, polygamy up to four wives for the
Moslems polyandry for some Tibetans and
Nepalese, and celibacy for certain religious
orders. With such injunctions, however, we
are not concerned in view of the human right
to freedom of religion.3?

As for nonreligious grounds, one searches
in vain for any sociological, ethical,
economic or other reasons for legal restric-
tions on the number of spouses which cannot
apply equally to legal restrictions on the num-
ber of children. The conclusion is inescapable
that either botii types of restrictions are in-
compatible with human rights or both are
compatible with human rights.

Of course, on grounds of public policy, a
state may, if it so chooses, impose one type of
legal restriction without the other. In so do-
ing, it bases its policy on considerations other
than those of human rights. But if a state can
justify restrictions on the number of spouses
on human rights grounds, it can similarly jus-
tify restrictions on ihe number of children
each couple can have.

To be sure, there are arguments against
restrictions on the number of children based
on the difficulty of enforcement.

But these enforcement problems exist also
with regard to laws against bigamy.34 The
wisdom of jailing a bigamist who thus cannot
support his wives and children has also been
called into question. And yet the crime of
bigamy has remained on the books. Undoubt-
edly, there will be many problems during the
transitional period from a system of unlimited
to that of limited births, not dissimilar .from
those faced by Tunisia, Turkey or the Mor-
mons in Utah when polygamy gave way to
monogamy. But in all these instances, it ap-
pears obvious that the educative and deterrent

functions of the law are deemed far weightier
than its punitive rile.

Argmm.gdnd compuhoty

Government intervention in procrcmon-

related behaviour docs have historical prece-

dent in pro-natalist population policy, regula-
tion of marriage and regulation of sexual be-

haviour. Where individual and collective wel- -
fare have been at stake, governments have felt

the right to intervene in family decision pro-

cesses. However, a heavy burden of proof
rests with advocates of such extraordinary

intervention as compulsory sterilization.

International consensus
In the area of family planning, national and
international instruments have given primacy

Coercion has been
used in health and
education with much
restraint and then only
where other means
were not available.

to individual freedom over government inter-
vention. For example, the 1968 Teheran
Proclamation on Human Rights states:
*‘...parents have a basic human right to de-
termine freely and responsibly the number
and spacing of their children’’.3® This princi-
ple was restated and reinforced by both the
World Population Plan of Action and the Plan
of Action produced by the International
Women’s Year Conference.

The use of coercion in the specific case of
sterilization is not justifiable simply Because
there is precedent for and acceptance of the
use of compulsion in certain education, heaith
and marriage laws. A decision to implementa
coercive policy in response to the threat posed
by population growth requires a balancing
process rather discussion of the means
alorc. For example, it is possible to envi-
sion coercive family planning policies that
would be preferred over other measures
which ailowed individual freedom of
choice. Voluntary infanticide and perhaps
even voluntary abortion would be viewed by



many human rights advocates as less desir-
able than some compulsory family planning
measures. Failure to assess the values to be
protected (ends) and the full range of protec-
tive measures consistent with those values
(means) produces muddled thinking and ir-
responsible decisione.

Coecrcion has been used in health and edu-
cation with much restraint and then only
where other means were not available. For
example, compulsory primary education may
be viewed as a corrcive measure directed
against parents rather than minors. Its purpose
is to compensate for parental neglect which is
harmful to children not yet in a position to
have freedom of choice. But where adults are
themselves illiterate, they are allowed free-
dom of choice in that coercion is not invoked
to compel adult education or li.eracy. Appar-
ently, the balancing process between the de-
sire for universal literacy and freedom of
choice has resulted in a compromise compel-
ling education of children but not of adults.

In the case of compulsory treatment of
communicable disease, compulsory health
care has been acceptable where there is no
other way to prevent or control the spread of
that disease. To resort to coercion in the case
of family planning, it would have to be argued
that all other measures had been for'nd want-
ing. This is not cogentin light of the success of
voluntary family planning in some countries.

invasion of the person

Compulsion need not necessarily be in aform
that can be described as cruel and unusual
punishment before it can be rejected as a vio-
lation of human rights. Sterilization can after
all be performed with a minimum of physical
discomfort for the patient and the psychologi-
cal trauma that may result from sterilization,
even compulsory sterilization, might abate as
long as there were no other adverse side ef-
fects such as impotence or physical discom-
fort. Any comparison of sterilization with
physical torture and degrading treatment en-
tirely misses the point that the sterilization
operation literally invades a person’'s self. If
this invasion is permitted when alternative
means of achieving the same goal are avail-
able,thengovernmental intervention will have
become a greater threat than the possible
consequences of population growth.

Administration
Even if compulsory sterilization were accept-
able on a theoretical basis, administration of

such a policy would present several serious
problems. First, it is difficult to envision a
birth quota policy that could be developed
without the introduction of some discrimina-
tory rule against underprivileged groups. For
example, regulations allowing couples to
produce only as many children as they could
reasonably support would discriminate
against lower income groups. Second, it is not
at all clear that a policy of compulsory steri-
lization would actually result in decreased
fertility. In order to conclude that a decrease
in birth rate would result, it is necessary to
assume that the Government administering
this policy has the administrative capacity,
political base and police power necessary to
carry out a programme of this sensitivity and
magnitude. An effective compulsory steri-
lization programme, for example, would re-
quire ‘*complicated record keeping, readily
available health facilities, and a highly com-
mitted police force or army,’**% most of
which are lacking in the less developed coun-
trics. Third, a compulsory sterilization policy
which imposes a universal two-or three-child
family limit confuses individual limits on
family size with the national averages and
thereby compels unnecessary uniformity.
Such a policy fails to respect the statistical
axiom that any average is compatible with a
wide standard of error. For example, a na-
tional goal of two-child families is consistent
with some childless families and others con-
sisting of eleven children.

Balancing in the area of population policy
could involve more effective sex education
and increased availability of contraceptives as
long as the consequences of population
growth were not of disastrous proportions. In
the event of a crisis, measures ranging along a
continuum from- absolute freedom of choice
to absence of all choice would have to be
considered in order to maintain the balance
between the right to live and the right to
choose to give life. Unless the threat were
very real, however, compulsory sterilization
would only be an abridgement of the right to
choose, especially since sterilization is still de
facto irreversible.?” What of the parent who
remarries or whose children die?

Arguing against ‘‘involuntary fertility con-
trol’’ even if human security-survival is at
stake, Daniel Callahan advances the follow-
ing reasons:

The case weuld not be easy to make (i)

vecause survival is not the only human

value at stake; (ii) because the social con-



~sequences of such a law could be highly
“destructive (for example, the inevitably
massive fear and anxiety about third preg-
nancies that would result from such a
law); and (iii) because it wouald be almost
impossible to show that this is the only
method that would or could work to
achieve the desired reduction in birth-
rates3®

Conclusion

In his concusring opinion given in Griswold

v. Connecticut, Justice Goldberg said:
‘Jurely the Government, absent a showing
of a compelling subordinating state in-
terest, could not decree that all husbands

and wives must be sterilized after two chil-

dren have been born to them.?®
The inference might be drawn where a
Government can show *‘a compelling subor-
dinating state interest’’, it can resort to com-
pulsory sterilization for population control
purposes. It remains to be seen whether this
view will be accepted. So far as human rights
are concerned, such a view would require
careful weighing of *‘state’’ as opposed to
individual interest. A clear definition of the
*‘compelling state interest’’ doctrine would
be a first necessity.

It is appropriate to close with the observa-
tion that the most effective compulsory
sterilization programme would be one which
will eventually eliminate the need for such
sterilization. This presupposes that the
“knowledge’’ and ‘*means’’ necessary to en-
able couples to practise family planning,*®
including access to abortion in case of con-
traceptive failures, are freely available to all
who need them, and that the social will exists
to use them.
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