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I. INTRODUCTION

Efforts to stimulate interest around the world in fertility regula-
tion are, of course, neither new nor entirely successful. According to a
survey conducted by the International Planned Parenthood Federation (IPPF)
in 1971, there were approximately 500 million women in the world who were
at risk of unwanted pregnancy. Of these only 31 percent were practicing
some form of contraception, leaving 350 million unprotected I despite the
fact that 94 percent of the fertile women in the world live in countries
which have private or government family planning programs. Although these
programs have been described as generally "ill-conceived and sociologic-
ally unrealistic," 2 few would deny the desirability, from the point of
view of maternal health, of making family planning services as widely
available as possible. Indeed, to receive family planning information
and services is an essential correlate of the human right of the individ-
ual to make decisions relating to reproducti-n.3 Thus, much energy and
resources have been devoted to developing new strategies to widen the
impact of existing family planning programs. Some of these strategies
involve expanding the scope of activity of non-physician health personnel.

4

A rather cohesive body of literature and practice is emerging which
suggests that the so-called "paramedical" personnel can contribute greatly
to the increased accessibility to fertility regulation services. Numerous
pilot studies indicate that properly trained and supervised health and
auxiliary personnel can safely and efficiently screen patients for pill
distribution, examine patients and insert IUDs, as well as give contracep-
tive injections. There are even claims that specially qualified non-
physicians can perform sterilizations and abortions. Yet to date, this
untapped pool of manpower has been given surprisingly little attention.

At present, much of what is done in the way of the actual screening for
and provision of fertility regulation services--contraception, steriliza-
tion, abortion and menstrual regulation--requires the intervention of a
physician.5 One reason for this is that such activities are usually defined
by law and custom to be part of the practice of medicine. But as Dr. Halfdan
Mahler, Director General of the World Health Orgaqization, observes, it is

nonsensical to insist upon using only doctors or other
categories of professionally qualified personnel, if you
can standardize or simplify your technology to make it
safe and applicable through either trained midwives or
even people working cart-time in health and part-time in
other kinds of jobs.

Mahler's coment is all the more insightful when it is brought to mind that
ir many countries only a fractional minority of the population is able to
get medical care from a doctor. Nevertheless, in spite of the simplifica-
tion and improved safety of family planning technology, medical laws,
regulations and practice continue to impede efforts to expand the role of
non-physicians in family planning programs.

1



The record established in pilot programs has reinforced the common-
sense notion that an increase in the use of non-physician health and auxil-
iary personnel will improve the family planning services. Over the past
three years we have witnessed a slowly growing trend towards authorizing
and training non-physician personnel to perform family planning tasks which
usually have been considered, whether as a matter of law or practice, the
sole prerogatives of physicians. Witness, for example, the changes that
have occurred recently in law and policy in Th&iland, the Philippines,
South Korea, Chile and Indonesia, and before that in Pakistan and the
People's Republic of China. It is important that this momentum continue.
As this study indicates at least 24 countriesi have family planning pro-
grams in which paramedical personnel perform some physician-type function
in providing services. it may well be that in numerous other countries
similar personnel are undertaking these functions without the formal legal
authority to do so because the demand for the services requires it.

The scope of activity of non-physic!an personnel in fertility regula-
tion has been affected by a number of factors--medical and legal, as well
as cultural and political.8 Any attempt at expanding the scope will
encounter barriers which need to be removed. This paper will focus on the
legal barriers.9 It will enamine the legal regimes governing the activities
of non-physician health personnel in providing the "knowledge" and "means"
of family planning.10 As evidence of such regimes will be cited medical
laws and regulaticais pertaining to medical and health care practice gener-
ally as well as to the provision of family planning services specifically.
These, in turn, will be evaluated in the light of (a) the human right to
the knowledge and means of family planning and (b) the pressing need for
more cxtensive use of non-physician personnel in family planning. The
experience of countries with relatively few legal restrictions on the use
of non-physician personnel will be compared to that of countries with more
restrictions, with a view to assessing the impact of the different restric-
tions on the quality and quantity of family planning services. Based on
this comparative analysis, proposals for legal reform will be made.



11. JUSTIFICATION FOR EXPANDED NON-PHYSICIAN ROLES IN FAMILY PLANNING

A. A Brief Historical Perspective

Only relatively recently have physicians come to hold thi legal power
to exclude others from medical practice. Over the years, as the maedi!.cal
sciences have become more sophisticated and institutionalized, physiciansi
were granted as a matter of practice, and later as a matter of law, author-
ity over the areas in which they exercized expertise. This evolution was
a natural one and took into account the fact that physicians were the most
highly skilled of those persons dealing with health care. That is not to
say that specially defined areas of work were not carved out for other
supporting personnel. Yet, among the traditional exclusive powers granted
to physicians were the powers to examine, diagnose, n.-escribe and treat.
Hendrick summarizes the history of medical licensuro laws in the United
States as follows:

Medical licensure laws were first enacted in the United
States during the la£i 19th and early 20th centuries.
Their announced purpose was to protect the public against
quacks and incompetents, and to foster the growth of scien-
tific practices. To that end, the state legislatures
typically defined the practice of medicine in sweeping
terms, so as to inelude within the regulatory provisions
practitioners of every degree of form and competence. This
legislative purpose was given effect by the courts, which
have held every form of diagnosis or treatment to be the
practice of medicine .... The dividing line is 'diagnosis'
or 'treatment.' These terms will be broadly interpreted
by the courts: 'The practice of medicine is defined
broadly enough to apply to witch dontors, voodoo queens,
or the pharmacists who suggest aspirin for a headache.'
Where the statute fails to define 'the practice of medicine,'

the courts have supplied a broad definition, and have
rejected the contention that the failure to provide a
statutory definition rendered the act void for vagueness.

Restrictive licensure systems were enacted in other countries as well.
Nevertheless, non-physician health personnel have traditionally engaged in
what may be broadly defined as the practice of medicine.

One of the precursors of the modern paramedic is the feldsher.
12

Their use in the Tsarist 1armies dates back to the reign of Peter the Great
during the 17th century. Their continued uss as principal providers of

medical care over the following two centuries was based on the continuing
shortage of physicians. As physicians slouly became more plentiful, the
feldsher, once retired from the army, began to provide health care services
in rural Russia. At the present time these personnel still assume a key
role in providing health care in the USSR and other parts of Eastern
Europe. Their training is such that they are allowed to function

3



Independently, with the discretion of referring complicated cases to a
doctor.

14

As Western colonial emFires developed, it was thought necessary to
provide medical care of the type rendered in Europe. In Jamaica, for
example, medical practice as such remained undefined well into the 19th
century when a College of Physicians and Surgeons was organized. During
the previous two centuries, local physicians' assistants were trained by
serving a period of apprenticeship with English-trained physicians. Once
these personnel had passed a set of examinations, they initially were
authorized to sell herbal and traditional remedies. Then, in the face of
an inevitable shortage of medical personnel--caused in part by the emanci-
pation of the slaves and the termination of the health services on the great
estates--these personnel took over in large measure the practice of
medicine in the rural areas.

1 5

Efforts by the European colonial powers in Africa to establish health
services led to divergent strategies regarding the manner in which limited
manpower resources were allocated. The British pursued a policy of estab-
lishing hospitals, while the French placed greater emphasis on the estab-
lishment of dispensaries and anti-epidemic organizations. The French model
required personnel with less medical training than would normally be needed
to staff a hospital. Prior to World War 1, there were some 110 European
doctors in French West Africa. Although after 1925 the number was increased
to 165 doctors, the number was still sorely insufficient--one doctor for
every 72,000 persons!1 6 Because of this, a major share of the responsibility
for health care fell upon the shoulders of the non-physician personnel who
staffed the dispensaries in the rural areas. This in turn required the
development of a skilled corps of paramedics. In 1918 a school for 1"e
training of these medical auxiliaries was opened in Dakar, Senegal. Over
the years, these non-physician personnel have played a vital role in the
delivery of basic health services to the population.

The rather widespread use of paramedicals has been nowhere more appar-
ent than in Malawi, where historically there has been a near total lack of
physicians. There, the establishment of a four-year course in 1936 had the
following objective:

[to] train quickly, efficiently and economically someone
with knowledge and ability to assist medical practitioners
and nurses and, failing the presence of either or both of
them, to take such 1ction themselves as their training per-
mits and warrants.

Thus, the use of paramedicals to provide health care has for many years
included a wide-range of skill levels--from assistants to nurses to phys-
icians,19

The preceding historical overview has illustrated that non-physician
health personnel have frequently been used in the face of the shortage

4



of physicians or nurses.2 0 The lessons learned can be applied to the field

of family planning.

B. General Approach to the Problem

There are two fundamental questions which should be addressed in making
arguments for reducing legal restrictions on the use of non-physicians:
(l) Does a need exist for the use of more non-physician personnel to pursue
a legally mandazed goal in family planning programs, and (2) Can the use of
such personnel actually achieve the goal and do so at an acceptable cost
in terms of other goals or interests of equal legal stature, such as the
goal of protecting the public's health and general welfare? Sections C,
D and E below address the first questiou, while Sections F and G address
the second.

The above structuring of the argument is suggested by both logic and
judicial decisions in the United States over the last eighty years, which
have applied a test of substantive due process or "reasonableness" to medical
practice licensing requirements. U.S. courts have held that prohibitions that
are "unreasonable" by this test are also unlawful. While the non-M.D.
plaintiffs in the American cases have not, in general, been successful in
attacking statutory prohibitions of their limited practices, this should
not discourage the use of the "reasonableness" test to argue the case for
the kiad of well-defined and scientific categories of non-physicians that
are of interest in this parer. The unsccessful plaintiffs in the American
cases hay been cultists,2 1 o,.teopaths, K chiropractors,2 3 health food
sellers, and other practitioners who provided an alternative to medicine
rather than a limited practice within medicine.

Hendrick has summarized well the arguments under American constitu-
tional law for overturning medical laws and regulations when they are used
to block the practice of "legitimate healing arts" which are of limited
scope within the practice of general medicine. Such practice includes the
non-physician roles in family planning that will be described below.
Hendrick's summary is as follows:

Existing case law generally supports the power of the state
to require practitioners of unscientific medical cults
to obtain the same qualifications required of trained med-
ical doctors. However, this authority should not be extend-
ed so as to validate statutory requirements that practition-
ers of legitimate healing arts master skills unrelated to
their form of treatment. A distinction must be drawn
between limited practice and quackery. To the extent that
they do not make the distinction, present medical practice
acts are subject to constitutional attack on two grounds.
First, scientific forms of limited medical practice are
entitled to legialative recognition. Statutes which require
knowledge of unrelated skills are unreasonable. Second,
statutory schemes which license unscientific practitioners

5



(e.g., chiropractors and naturopaths), but deny
authorization to qualified limited practitioners,
may be guilty of arbitrary and irrational classification.2 5

In 1915 the "reasonableness" test was severely weakened for American
plaintiffs by a holding that the legislative power to set licensing re-
quirements "may be effectuated by requiring even of those who propose to
confine their practice to a narrow specialty a much broader knowledge of
the subject .... In 1959 that view was rejected in the decision of
England v. Louisiana State Bd. of Medical Examiners. The federal appellate
court (5th Circuit) ruled that the plaintiff-chiropractors should be allowed
to present evidence of the unreasonableness of Louisiana's law that re-
quired that they hold a diploma from an American Medical Association
accredited college and also meet some other standards set for M.D.s.

2 7

The decision has been described as "tacit recognition that requiring full
M.D. training for J 8limited practice effectively prevents the exercise
of that practice." The court had held that "the State cannot outlaw
an allegedly useful and lawful profession without a 'reasonable' or 'ration-
al' basis for doing so."

'29

The burden of proof is another aspect of the "reasonableness" test

which should be noted. American cases have applied a strict burden of
proof to those who attack the medical practice statutes. One might argue
that the political and cultural systems apply a similarly weighty burden
of proof to those who argue on non-legal grounds for change in health care
systems to allow greater use of non-physician personnel. In any case, the
legal burden of proof was defined by the court in the England decision as

perhaps "insurmountable" with respect at least to the chiropractor plaintiffs
--that plaintiffs "must show that the Act as administered 'has no rational
relation' to the regulation of chiropractic and 'therefore is beyond
constitutional bounds.

''3 0

While chiropractors may have had difficulty surmounting a burden of
proof, it is suggested that the arguments in the following Sections show
that this burden oi proof can be convincingly overcome for many categories
of non-physician personnel in limited family planning practices.

C. The Human Right to Family Planning Services

In May, 1968, there was official United Nations recognition of the
principle that family planning constitutes a basic human right when the
United Nations Conference on Human Rights in Teheran proclaimed that "par-

ents have a basic human right to determine 3reely and responsibly the
ni;,11r and the spacing of their children."3  A unanimously adopted reso-
luti o added the language "a rightm adequate education and information
it :Uis respect" for all "couples.'  The Belgian and French dt *gations
assumed that the "right to adequate education and information" included

the right to available services or "the means for birth control,'3 3 but
this assumption was not generally supported by other delegations. However,
in 1969 the United Nations Declaration on Social Progress and Development

6



required Governments to provide families with not only the "knowledge,"
but also the "means necessary to enable them to exercise their right to
determine freely and responsibly the number and spacing of their children."'34

Thus, the "knowledge" and "means" for family planning appear to have been
clearly established as a human right.

D. Government Obligations to Help Realize Human Rights

From the human right to the knowledge and means for family planning
may be inferred a duty by Governments to undertake legal reforms which
facilitate the right to family planning,35 at least insofar as those reforms
do not diminish the realization of all human rights in the aggregate. This
duty to undertake legal reforms flows logically from the fact that human
rights are ipso facto legal rights, entailing legal obligations on the part
of Gove ments to undertake the necessary reforms to conform with such
rights. "Rights" and "duty" are thus two sides of the same coin. There
is a duty on the part of all concerned not only to refrain from activities
which would impede the exercise of the family planning rights, but also to
undertake the necessary measures for th3 realization of such rights. 37

Some of these necessary measures were described iii the Plan of Action of
the World Population Conference held at Bucharest in 1974. The Plan
recommended that nations "make use, wherever needed and appropriatem; of
adequately trained professional and auxiliary health personnel" in the
effort to provide family planning services and advice to those who wish to
use thew.38 The reasoning behind this particular measure is discussed
below.

E. The Scarcity, Maldistribution and Cost of Physicians

Though situations differ from country to country, even officials in
the so-called developed world have laid stress on the fact that new and
innovative ways of using non-physician personnel in health care services
must be sought. It is generally assumed that the basic technology to assure
the good health of the population has been developed. What has yet to be
resolved is the question of how to make the technology available to a given
populace. The need for pragmatic solutions has often been underscored.
Obviously, one way to accomplish this is to achieve a more efficient utiliza-
tion of the available resources, including manpower.

Physicians are too few, too maldistributed and too costly to be used
to provide much of the knowledge and many of the means of family planning
to the public. One of the most poignant examples of this statement is
India. Although India has one of the oldest government-sponsored family
planning programs in the world, it has not been successful in stemming its
tides of population growth. At least part of the laws governing medical
practice authorize only physicians to prescribe oral contraceptives, to
insert IUDs and to perform sterilizations and abortions. The laws are
reflections of the adoption of the English legal system as a result of
colonialism. Yet, circumstances in India differ greatly from those of
England, both as to the coverage of medical services and the availability

*1



of doctors. Whereas in India the doctor/patient ratio is 1:6,000, in the
United Kingdom it is 1:900. The average ratio for India is, however,
somewhat misleading, since most physicians are concentrated in the urban
areas, leaving much of rural India without access to physicians. The sit-
uation is further aggravated by the fact that as a matter of culturally
defined modesty many Indian women will not submit to a physical examination
unless the examiner is a woman.

Current tabulations indicate the variation in the doctor per capita
ratios in other parts of the world. Of the most populous countries in
Africa, Egypt has one physician for every 2,000 persons, Ethiopia one for
every 72,000, Nigeria one for every 21,000, South Africa one for every
1,500 and Zaire one for every 34,000. I1 Asia, Bangladesh has one physician
for every 5,000 persons,India one for every 6,000, Indonesia one per 21,000,
Pakistan one per 6,000 and the Philippines one per 2,800. In Latin America
the figures fluctuate between one per 2,000 in Brazil and one per 13,000
in Haiti. These figures should be Lontrasted with the ratios in the
developed world. There is approximately one physician for every 410 persons
in the Soviet Union, one per 760 in the United States and one per 900 in
the United Kingdom.

Yet, even the best of these ratios may be misleading for a number of
reasons. First, as noted in the example of India, in many of the devel-
oping countries physicians are concentrated largely in the urban centers,
whereas upwards of 80 percent of the population is spread through the
rural areas. The doctor per capita ratio thus often becomes as dispropor-
tionate as 1:100,000 in a rural area. Second, not all physicians are
trained to provide family planning services. Indeed, in several countries
only those who specialize in'gynecology are permitted to give family
planning advice and services.

To substantially increase the number of doctors for family planning
in the developing countries would require far more resourzes than these
countries can allocate to such a purpose. Even now they cannot allocate
as much for the family planning program operating budget as is probably
necessary, let alone budgeting for more investment in physician training.
The United Nations Fund for Population Activities has estimated that between
50 and 65 cents (in U.S. currency) per capita expenditure is needed annually
to support an adequate family plaaning program at the national level--a
figure which in some cases will exceed the total health budget of a country!
India is presently spending only 7.7 cents per capita on family planng,
Pakistan 9.4 cents, South Korea 19.4 cents, and Jamaica 37.0 cents.

Thus, if Governments are to fulfill their new obligation to provide
all persons with the knowledge and means for family planning, it is not
conceivable that they can do so withoit utilizing health ptrsonnel who,
compared to physicians, are less costly to employ and are either more
numerous or can be trained more quickly and at a lower cost (or both). This
fact alone, however, is not a sufficient legal argument for reducing legal
restrictions on the use of non-physician medical personnel. It must be

8



shown that such reduction will in fact achieve the intended purpose and do

so at an acceptable cost.

F. Ability of Non-Physicians to Perform in Expanded Roles

1. Potential Effectiveness of Non-Physicians

The literature presently available overwhelmingly supports the view
that paramedical personnel can be trained to perform safely many family
planning functions. Because the types of duties reloting to family plan-
ning involve the use of relatively simple, repetitive techniques, it has
been shown that paramedical personnel can be trained to assume responsi-
bility for their performance. With regard to menstrual regulation, Early
abortions and male sterilizations there has been little experience outside
China with the use of paramedicals, but it Is the view of many qualified
observers that paramedicals can in principle, as well as in practice, be
trained to perform these minor operative procedures ac a sufficiently high
standard.4 0 While they may not perform as well as a highly trained
physician specialist, (i.e., gynecologist or urologist), they may be
expected to perform better than genera1 practitioner physicians. The
paramedic trained to do vacuum aspiration for early abortion or menstrual
regulation can be expected to attain at least a comparable, if not a higher
level of skill than most physicians, because the pardmedic would specialize
in the task. Normally, the physic an would be neither willing nor able to
restrict his practice so narrowly.41

2. Proven Effectiveness of Non-Physicians

Despite the legal obstacles, there has been extensive experience with
t.e use of paramedical personnel in many countries. Increasingly, para-
medicals are being trained to assume responsibilities which by Western
standards have always been thought to be within the bailiwick of physicians.
This trend has made itself slowly felt in the area of family planning
health care.

In the past ten years there have been many articles written about
pilot programs which xutilize specially trained non-physician personnel.
This literature demonstrates the practicality and effectiveness of using
non-physicians in many family planning roles. Thus, by now at least some
nurses, midwives and other non-physicians have been successfully trained
to perform the following services: (1) distribute condoms; (2) prescribe
pills; (3) perform pelvic examinations; (4) recognize and treat pelvic
pathology; (5) insert IUDs; (6) identify side effects of both the piJi
and the IUD; (7) fit diaphragms or cervical caps; .(8) give istrution on
the rhythm method; (9) perform menstrual regulation; (10) perform uterine
aspiration; and (11) perform male an%1 female sterilization operations.

Faced with an acute shortage of female physicians, who are required
for cultural reasons for the insertion of IUDs, Pakistan began in 1966 to
train Lady Family Planning Visitors (LFPVs') to do insertions. By 1968
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some 465 LFPVs were performing 70 and 4 0 percent of the more than 500,000
insertions done at the village level. In China, the use of the so-called
"barefoot doctors" in providing family planning services in the rural areas
is one of the most wi~aly cited models for the use of paramedical person-

nel.4 4 Because of their importance, the Chinese innovations In using non-

physicians are the topic of a separate section in this monograph (Part III

below).

In performing family planning duties paramedicals have achieved a
level of proficiency on a par with, if not better t n, physicians. Pro-
grams in the United States,45 Pakistan46 and Korea,O among others, have
amply demonstrated that paramedicals at the very least equal the perform-
ance of physicians in IUD insertion. The rather detailed comparative
study undertaken in Pakistan reached the conclusion that the "IUD perform-
ance of paramedical personnel is reasonably comparable to that of medical
personnel.

4 8

In Bangladesh, non-physician personnel recently have been trained to

perform tubectomies on women safely and competently.
49

As for the pill, the experience in Thailand demonstrates that para-

medicals can be trained in one week to screen patients prior to prescrip.-

tion by using a simple check list and that thereafter they can safely

prescribe the pill.
5 0

Not only can paramedicals prescribe pills safely, but, through their

involvement, the number of family planning azceptors increases vastly.

Thus, in Thailand during 1970-71 there were only 350 clinics authorized

to distribute oral contraceptives under a law which required a physician's
prescription. By permitting specially trained auxiliary midwives to

distribute the pill, the number of outlets was increasedito nearly 4,000,
and the number of acceptors increased almost four-fold.

Because of their closer social, economic and cultural affinity with
contraceptive users, paramedicals are more acceptable to the users. In

addition, the fact that most paramedicals are female also argues for their
increased role. For example, currently acceptable medical practice
requires a pelvic examination prior to the insertion of an IUD, and, in

some cases, also prior to issuing the pill. One of the factors which has

stifled the success of IUD insertion and pill campaigns and even other types

of family planning services is that for cultural reasons women in some

areas of the world do not permit male physicians to do either pelvic
examinations or IUD insertions.52 Since in mnay of these countries
physicians are almost exclusively male, the training of midwives, nurses
and other types of female non-physicians to issue contraceptives is

essential to making family planning services acceptable to female clients.

Moreover, if women prefer to be treated by women, it will be easier to

promote family planning if paramedicals, most of whom are women, are used
as the delivery agents. Finally, these female paramedicals can more

easily than physicians be recruited from among women who have lived in the
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community before and are well-known to the community.

Several other comparative studies also lend support to the advisabil-
ity of employing paramedicals. A comparison between the continuation rates
of pill users maintained by physicians and these by midwives in Thailand
is instructive. Of those who received the pill from midwives, about 76
percent were still using it after one year, but of those who received the
pill from doctors only 67 percent were still on the pill.5 3 In the
United States a comparison of IUD acceptors also showed that after a
year a higher continuation rate was achieved among women who had their
devices inserted by5%aramedicals than among those whose Insertions were
done by physicians. in another U.S. study patients expressed a pre-
ference for sppcially trained paramedicals, called "family planning
specialists.

3. Simplification of Procedures

The preceding subsections have addressed themselves only to the
7uestion of whether some non-physicians have the ability to perform fer-
tility control service procedures as effectively as physicians. Another
question should now be posed: Can some of these or other procedures be
simplified so as to enable non-plysicians to perform them well? The
answer is often yes. Examples include some new methods for performing
IUD insertions, sterilizations, abortions and menstrual regulation. Another
example is the simplification of medical screening procedures that are
still required in many countries before women are allowed to use oral
contraceptives. It appears that a simple checklist *r questionnaire that
can be administered by non-physicians is as effective a screening procedure
as examinations and tests which require a physician's or nurse's involve-
ment.5 6

Thus, simplification of procedures in fertility regulation services
is an alternative that must not be overlooked in judging whether non-
physicians have the ability, after appropriate training, to undertake new
roles in fertility regulatico.

G. Elimination of Some Procedures

Still another question should be asked: Can some procedures be elim-
inated altogether? If so, then in many cases non-physician roles in fer-
tility regulation may be even further expanded. The example of screening
women before they are allowed to take oral contraceptives is again
appropriate. There is strcng support for entirely eliminating such
screening procedures. It has been argued that no screening, whether
simple or sophisticated, has significant value for reducing the number of
pill users who will suffer complications. If true, screening would be
unnecessary. This, in turn, would elininate the need for a prescription
requirement for pills and the restriction of their sales in pharmacies on-
ly.5 7 Non-physicians could accordingly assume additional roles in pill
distribution: e.g., direct sale or free distribution in clinics and
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retail stores, or during home visits,

H. Costs of Training, Employing and Supervising Non-Physicians

In comparison to physicians, the costs of training and employing non-
physicians are obviously low. The cost difference is so universal and

self-evident that no documentation of the difference ip necessary here.
However, several components of the difference should be distinguished.

Some of these are often overlooked. Such oversight leads us to under-

estimate the cost savings to be gained by the greater use of non-physicians.

1. Training New Personnel

If a comparison is being made in regard tc the costs of producing

new cadres of health personnel from scratch, one must include not only

the cost of professional training but also the cost of the other education

which precedes it. For many family planning roles non-physician training
can, in comparison to physician training, omit not only several years of

professional training but also several years of other education. A fur-

ther distinction should be made between re,;ource and time costs. Given

the urgency which some Governments attach to family planning programs,

the time costs may be as important as any other costs. Why should a

Government wait eight years for the training of one high school graduate

to perform (as a physician) IUD insertions, when after only one year
another high school graduate can be trained to do insertions equally well?

2. In-service Training

The costs of in-service family planning training for physicians,

midwives, nurses and other non-physicians who already have been trained

to provide other health services may also be lower for non-physicians.

Somewhat more time may be required to train the non-physician to perform
IUD insertions, for example, but savings in other costs e compensa-

tion paid to trainees, opportunity costs, etc.) should offset the time

difference.

3. Other Costs

Fees paid to non-physicians for family planning services 5 re usually

lower than the fees paid to physicians for the same services. Salaries,
per diems, travel expense scales, fringe benefits and other costs of
employment--perhaps even office space--are also lower for non-physicians.

Non-physicians will, of course, often require more supervision than

physicians, but the extra cost of such supervision can be more than offset

by savings in other costs.

I. Availability of Personnel

Cost is not the only advantage in training and employing non-physicians.
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Availability is equally important. There are simply many more persons
who can be trained to perform various non-physician roles than there are
persons who can be trained to perform as physicians. Many more persons
have the educational prerequisites for non-physician training programs

than for medical schools. In addition, there is a much greater number of
already trained non-physician than physician personnel to whom new or

additional roles in family planning can be assigned. The scarcity of physi-
cians was discussed above in Section E. Such scarcity and the lack of
legal limits on their activities5 9 makes it unlikely that physicians

are underutiligd at present. On the other hand, the legal restraints on
non-physicianso" and their large number cause many of them to be under-
emplcyed and therefore available for additional training and expansion
of their roles. Data for 36 countries indicate that there is about a
7:1 ratio of non-physicians to physicians among health personnel who are
now employed in some family planning activity on a part or full-time basis.6 1

3. Other Public Health and Welfare Considerations

Many proposals to expand the health care responsibilitites of some
non-physicians appear to meet with difficulty because of a fear of an

increase in unauthorized medical praccice and its possible effect on
public health. The fear is that incompetent care might be provided by
non-physician personnel who attempt diagnosis and treatment which they

have neither been trained for not authorized to provide. The danger of
unauthorized medipal practice has apparently encouraged American courts,
for example, to gi e great discretion to legislatures in controlling
medical practice.6

The non-physicians who are the topic of this monograph, however, do

not pose a significant danger of quackery or other unauthoriied medical
practice. These non-physicians are not the unscientific, cultist or
general-purpose healers whose practices often cause harm directly or
indirectly (by causing an ill person to see a physician later than he
otherwise would have). Rather, the non-physicians of concern here ate
part of orthodox medicine, not outside of or in competition with it.
The expanded roles and training proposed for them are also narrow in
scope. Such new training and roles are not likely to encourage un-
authorized curative medicine, where the danger from quackery is largely

concentrated. Also, these non-physicians will often be closely supervised

by physicians.

More generally, it may be argued that potential for harm from ex -

panding the use of non-physicians is not a sufficient reason for prohibiting
such expansion, if the resulting benefits more than compensate for it.
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IIrI. THE CHINESE EXPERIENCE: A CASE STUDY

Faced with the paucity of modern trained physician 4at a ratio of one
for every 26,000 people in 1949 (or a total of 20,000), what the People's
Republic of China has done since it assumed control over mainland China

may well be relevant to other countries grappling with similar problems of
bringing improved health care to their people. This section is devoted to
a brief review of China's policy toward strengthening its health services
in family planning.

A three-part health program was launched by the People's Republic of
China. It involved: (a) expanding the number of doctors trained in

Western medicine (hereinafter referred to as "Western doctors"), (b) in-

tegrating traditional Chinese medicine with Western medicine, and (c) in-
creasing the use of 63aramedicals--"barefoot doctors," "worker doctors" and
"Red Guard doctors" --as deliverers of basic health care services. Only
the briefest mention need be made of the first two parts. The third part

will be the main focus of this case study.

Expansion of the number of Western doctors has been accomplished prin-
cipally through establishing more Western medical inscitutions and 6 educing

the length of training from the normal five or six years to three. The

latter was made possible "by eliminating the irrelevant and the redundant,

by combining the theoretical with the practical, and by using the 'three-
in-one principle of: teachers teach students; students teach teachers;
and students teach students." 6 7 The sum effect was that by 1965 the number
of Western doctors had increased to 150,000 or a ratio of one per 5,000
people.68

Integration of traditional Chinese medicine with Western medicine was

justified on the ground that most, if not all, Chinese rema convinced
of the efficacy of many of the methods of Chinese medicine. An estimate

placed the number of doctors of Ch1Bese medicine in 1965 at 500,000 or a
ratio of 1 for every 15,000 people --another important consideration for
channeling this vast pool of health personnel to good use. Chairman Mao's
directive in the early 1950s that Western medicine be combined as much as
possible with Chinese medicine no doubt provided the impetus for the
latter's resurgence.71

Thus, traditional doctors were brought into modern hospitals and clinics,

which set up special wards for acupuncture and herbal medicine. Modern
doctnrs were urged to cooperate with and learn from traditional colleagues
under the slogan, "Western (modern-style) doctors learn from Chinese
doctors." The curricula for reorganized medical schools invariably include

acupuncture and'herbal remedies among te required courses, and recent
reports of model hospitals--usually Army hospitals--stress combined
treatment of diseases, using both kinds of medicine. At the same time,

traditional practitioners were given some basic modern medical education.72

As described in a recent report, the Chinese
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believe that the overwhelming majority of ailments can
be handled by traditional methods and have created a
referral system that moves the more seriously ill in-
dividual up the line of competence which ends in the
local hospital staffed Ay the better trained and more
experienced personnel.

Although the results are uneven, there is no question but that such

a system of integrating traditional Chinese with Western medicine has
raised the levels of health of the majority of the Chinese people. Yet,
it is the increased resort to paramedicals to meet China's health needs
and, in particular, to perform family planning services, with which this
section is primarily concerned.

It may be noted that the Chinese Communists' concern with the state
of public health in the face of a shortage of physicians trained in
Western medicine predated the establishment of the People's Republic
of China in October 1949. In their efforts to improve the health con-
ditions in the areas under their control--predominantly rural--they
benefited from the assistance of WHO and UNICEF, even 7 efore they joined
these two specialized agencies of the United Nations. Thus, the first
UNICEF-sponsored People's Health Workers Training Course wan; established
in a village near Shihchiachuan in November 1948. The course with an
enrollment of twenty students was designed to last for three months. Its
purpose was "to train in the essential rudiments of sanitation, health
and midwifery a large number of people." Promising graduates of each
class were to be selected to become instructors in additional training
centers to be established. After the Communists assumed control of North
China, the training center was relocated in Tungchow, near Peking, and
the second course, with an enlarged enrollment of 80 and a longer training
period (six months) began in July 1949. This course was blessed with newly
arrived UNICEF drugs and medical equipment and additional trained personnel.
The latter remained in China until 1950, but the course continued even after
their departure. Although the students could only receive some rudimentary
training duri.ng the six-month period, they were able to combat effectively
the high infant mortality rates theq 5prevailing (thirty percent of children
died before attaining the age of 5) For example, many infants in North
China had died from tetanus caused by impr91er procedures used when the
umbilical cords were cut after childbirth. By teaching health workers
elementary hygiene and how to give small-pox vaccinations and other
innoculations, the program and its graduates did much to improve the rural
health in North China.

In the words of one of the UNICEF-supported nurse-midwives who served
as an insturctor iA the training course, the system developed in Tungchow
appears to be ,,e "under which all the Barefoot Doctors are functioning
in China ....

Presently numbezed over a million, or about one to every 600 people,
78

the average barefoot doctor is a graduate of junior high school, is
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about 20 years old, has 3 to 6 months of classroom and clinical training
in a nearby hospital, and receives additional training of about 1 month

each year to upgrade skills and learn new techniques. The numbers of
female and male barefoot doctors are about equal. They usually perform
preventitive work (sanitation, pest control, health education, family
planning, immunization, etc.) but also carry out simple curative work,
including first aid, distribtion of pills and drugs, minor surgery and
treatment of some diseases."  The cost of administering the barefoof0
doctor system is shared among the state, the lical unit and clients.

Spurred on by Mao's directive of May 26, 1965 (".. f] a medical and
health work ... put the stress on the rural areas.") The barefoot doctor
system has develped a number of unique features particularly'suited to
the promotjon of family planning, of which the following should be
mentioned:8Z

(a) The selection of those who should recieve barefoot doctor train-
ing is usually done by the local community which the prospective "d.&ctors"
will serve. Such selection helps ensure good rapport. A community is more
likely to feel confidence and trust in such "doctors" than in ones selected

by outsiders.

(b) Since the average barefoot doctor is engaged in health work only

on a part-time basis, he or she continues to work also in agriculture and

receives basically the same income as that of full-time agricultural
workers. Thus, the "doctors avoid developing elitist attitudes, while
remaining accessible to the community at all times.

(c) through an elaborate referral system--from the village clinics

to the county and larger urban hospitals and from the barefoot doctors to

the more professionally trained physicians and specialists--each level
of health personnel and facilities is utilized at its fullest capability.
The barefoot doctors serve essentially as a bridge between the local
community and the health specialists. At the same time, a rotation
system--sendina physicians and specialists from urban hospitals to rural
areas to work with barefoot doctors--has served to improve the quality
of work of barefoot doctors as well as to take care of more complicated
cases.

In addition to distributing contraceptives (including pills), insert-
ing IUDs and even performing abortions and vasectomies (though usually these
are done by better trained personnel),83 the barefoot doctors engage in
motivational and educational campaigns for family planning--stressing the
advisability of late marriage, the desirability of having daughters
instead of aiming for sons, the need to plan the number and spacing of
children, etc.

If we take abortion--the most difficult of all fertility regulation

,procedures--as a yardstick for measuring the competence of paramedicals

In China, the following statements by two Western physicians appear

jeassuring:
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Early abortions are usually performed by nurses and,
in the communes, by trained barefoot doctors or mid-
wives ...

The complication rate seems to be very low because of
the good aseptic procedures used. Also, it was stated
in Canton, Wuhan and Peking, that an abortion per-
formed by nurses is much safer than one by doctors
because nurses tend to be more careful ...

Mortality resulting from abortion seems to be non-

existent or extremely low. At least no sug deaths
appeared in the statistics we obtained -. 4

In view of the foregoing discussion, it is not surprising that the
remarkable success of the family planning effort in China has been

attributed:

... to a considerable degree, to the fact that the princi-
pal local advocate of the program is a person the community
knows and trusts, the barefoot doctor. Moreover, the

barefoot doctor is constantly present within the community
to supply contraceptives, allay misgivings, reinforce
positive attitudes, and treat physical side egects
resulting from the practice of birth control.

Whether the Chinese approach is relg ant elsewhere in the developing

world has been commented upon at length. Suffice it to say that there
is no inherent barrier to the transferability of the Chinese methodology
to countries with limited medical versonnel and facilities.
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IV. LAWS REGULATING MEDICAL PRACTICE AND HEALTH PERSONNEL

A. An Overview

What constitutes, in legal terms the practice of medicine: the an-
swer to such a question is of initial importance for at least four reasons.
First, by defining the nature of medical practice the medfcal practice
statutes set out the types of activities which are reserved to physicians.
Second, these statutes establish definitions which will help decide which
types of personnel are authorized to perform certain functions, i.e., the
prescription of orals and injectables, the insertion of IUDs, and the per-
formance of abortions and sterilizations, as discussed later in this paper.
Third, the statutes specify the sanctions against the unauthorized practice
of medicine. Fourth, the statutes give us some understanding of the legal

nature of the practice into which non-physician personnel, arguably, may
be encroaching if, as is advocated here, they begin to take on an expanded
role in the delivery of family planning services.

The principal sources of regulation of the health professions are the
medical practice statutes and rules promulgated pursuant to them. These
statutes and rules provide standards for the training and licensing of phy-
sicians and some other health personnel. With some exceptions, they de-
fine the practice of medicine and limit the right to engage in medical
practice to licensed physicians.8 7 The exceptions include authorizing
physicians to delegate some of their activities to personnel under their
supervision. For non-physician personnel, as well as physicians, the areas
in which they may engage may be specified. There may be rules providing
for mandatory or optional licensing or for registration.

The preconditions to licensing usually are defined in terms of one or
more of the following: (1) the required content of training programs;
(2) the accreditation of the training institutions; (3) systems for
accreditation of training institutions and programs; (4) examinations out-

side of these training programs; (5) certification o. personnel who obtain
training and qualify for practice; (6) accreditation or licensure of
institutions to use certain categories of personnel. 8 8 Licensing is
performed by a government agency. Although licensing may not be required
for a particular category of health personnel, certification or registration
may be required. Administrative and procedural schemes for licensure,
certification, accreditation, and/or registration are prescribed by
statutes or by regulations promulgated by a public agency. Defining the
scope of practice of medical personnel may also be delegated to a public
agency.

Actual accreditation and certification usually are administered by
authorized non-governmental agencies, such as associations of medical pro-
fessionals, pursuant to statutes or regulations, or where not prohibited
by them.8 9 It is the task of these associations or public agencies to
establish minimum curriculum requirements for the schools, detailing the
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subjects to be taught and the practical training that must be experien-ed.
They also formulate the qualifying examinations which each candidate must
pass before being certified for practice. Where there are nursing or mid-
wifery councils establishe$^ it is usually required that practitioners
register with the -.ouncil. This may be automatic upon passing the required
examinations.

Statutes often give large regulatory discretion to the public agency.
For example, the Libyan statute, in reference to several kinds of non-
physician health personnel, gives the Ministry of Health the authority
to formulate aud disseminate rules as to "the activities that such persons
may perform." This power is of no small significance, as we shall see
later, to efforts to bestow on paramedicals expanded roles in the field of
family planning.

B. Physicians

Laws relating to the practice of medicine are universal. The ration-
ales behind their enactment are essentially twofold. On one hand, they
provide physicians with a legally protected existence. On the other, they
flow from the police power of the state "to ac^- in the interest of pro-
tecting the health, safety, welfare and morals of its citizens"92 e.0

by protecting the public from quackery and other forms of unqualified
medical practice. In addition to setting out what constitutes the practice
of medicine, the statutes are normally directed at creating some sort of
organizational basis for controlling the practice. This is achieved by
granting a number of specific powers to a Board of Medical Examiners (or
some other similarly titled body). These most often include the powers to
set educational, examination and licensure standards for physicians.

1. Definition of Medicine. Physician and Medical Practitioner9
3

In order to complete the puzzle of what is meant by the practice of
medicine and who can practice, it is sometimes necessary to put fragments
of several different laws together. For example, under Philippine law a
physician is defined merely as "one who is duly authorized to treat dis-
eases or engage in the practice of medicine .... 94 The practice of
medicine is defined elsewhere so as to cover anyone who attempts to "diag-
nose, treat, operate, or prescribe remedies for any human disease, injury,
deformity or physical or mental condition or ... ailment."

95

Similarly, in Thailand "medicine" is defined in one law as the
"examination, prevention and treatment of human disease ...."96 But the
Medical Profession Act of 1968 elaborates on that skeletal statement. A
person is deemed to be part of the medical profession (i.e., a physician);
if he is involved in the

diagnosis, prevention and treatment of human disease,
or midwifery, by means of direct and scientific
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performance upon the human body including direct oper-
ation by surgery, injections of drugs, injections of
other substances into the body for beautification,
body building, sterilization, birth control, or the
insertion of intrauterine devices or the application
of cervical caps for birth control.

9 7

The Act goes on to say that no one can practice medicine without being
"duly registered and licensed,"98 but it does not specify the require-

ments that one must meet to become "licensed" to practice medicine.

Very few statutes were encountered in the course of this study
which specifically defined what is meant by "physician." The law on
medical practice in Syria was one of those. According to Section 1 of
Legislative Decree No. 12 of January 7,1970, a physician is one who has
received a "diploma in general medicine" from a faculty of medicine in
Syria or an "equivalent diploma in medicine" in some foreign country.

9 9

The definition of "medical practitioner" as used in the Ethiopian statute

is considerably broader, however, and encompasses not only physicians
and surgeons, but also pharmacists, midwives, nurses or anyone else who
professes to be able to "examine, diagnose, treat, prescribe for or dis-
pense to patients for gain."1 0 0

The words "examine, diagnose, operate, treat or prescribe" constitute
the usual definition of the practice of medicine. Yet, the words them-
selves are seldom defined with any exactitude. In the coursc of providing
medical care it is not uncommon to find non-physician personnel performing
functions which could be construed as being characteristic of one or all
of the five. To a large extent, the task of discerning whether non-
physician personnel have stepped over the line into the practice of medi-
cine has been left to the courts. Two examples suffice.

In the State v. Kwaku Nkyil0 1 the High Court at Kumasi in Ghana
heard the case against a student nurse who had mistakenly injected a
child with arsenic. Rather than conclude that the nurse was guilty of
manslaughter, the Court took the tack that he had breached the Medical
and Dental Act, 1959. In short he had practiced medicine though unauthor-
ized to do so. Assuredly, he was trained to give injections. But the
nurse had crossed the line drawn between the practice of medicine and
nursing. Without prior authorization from a physician, he attempted to
use his skills to diagnose, prescribe and treat the stricken child.

On the other hand, the practical folly of confining such functions
solely to physicians is emphasized by a California court. After weighing
the facts of a case against a nurse, the court reached the conclusion that
by evaluating the seriousness of a symptom she was making a diagnosis.
But the court went on to observe:
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She has been trained, but to a lesser degree than a
physician, in the recognition of diseases and injuries.
She should be able to diagnose ... sufficiently to know
whether it ... bears danger signs that should warn her to
send the patient to a physician.1 0 2

Thus, we are faced with the tensions which exist between medical practice
as defined by law and the medical practice of the real world.

2. Power to Delegate Duties

One of the pressing questions which arises is whether some of the
physician's duties, insofar as they relate to family planning, can be
delegated by the physician, There are some medical practice laws which
prohibit delegation of duties and others which permit such delegation.
The Argentine law is typical of the former. Under a section which sets
the limits of the authority of physicians is a paragraph which states
that they cannot "delegate powers, functions or duties to their auxiliary
personnel, which are inherent or restricted to the medical profession."' 0 3

If laws prohibiting doctors from delegating their authority are con-
strued narrowly, they will serve to bar paramedicals from performing many
duties directly related to family planning, regardless of supervision.
Some laws even explicitly reserve key contraceptive services to physicians.
Thus, the Peruvian Sanitary Code stipulates that "[e]very contraceptive shall
be used under the control of a physician ... ."104 In Hungary, a "physi-
cian" is required to carry out the "necessary examinations" prior to issu-
ing a prescription for a hormonal contraceptive.1 0 5

An example of laws permitting the delegation of authority by physi-
cians is the law of Chile which permits paramedicals to undertake certain
functions normally reserved to physicians. But they are permitted to do
so only after having been instructed to do so, and must be supervised by
a physician.

1 0 6

The Cameroon statute is interesting in that, while it flatly precludes
anyone from diagnosing or treating "disease or disorders in any way even
though under supervision and even in the presence of the doctor,"10 7 an
exception is made for midwives or nurses who act ap assistants to a doctor
or who are delegated the power to supervise the doctor's patients.1 0 8 Ap-
parently, the former provision is intended to prevent totally untrained,
unskilled health workers from engaging in medical practice; the latter is
a recognition that some non-physician health personnel are capable of as-
suming responsibility for some of a physician's tasks.

C. Traditional Medical Practitioners

Because of the multi-cultural makeup of their population, some
countries permit a multi-tiered system of medical practice to exist.
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Beneath the modern Western-oriented medical practice, forms of traditional
or indigenous medicine are tolerated or even encouraged. Under such a
system, the traditional "physicians" are authorized by law to practice the
form of medicine in which they are specialized. For example, the Malaysian
Medical Act of 1971 includes provisions which exempt from the sanctions
imposed on those caught in the unauthorized practice of medicine those
persons who practice "therapeutics" according to purely Malay, Chinese,
Indian or other native tradition.1 0 9 The Kenyan statute governing medical
practitioners likewise protects the "practice of systems of therapeutics
according to African or Asian methods."1 1 0 But the practice must be
geographically confined to the community to which the practitioner belongs,
and "native doctors" are specifically forbidden to give injections.1 1 1

The traditional ayurvedic physicians in Sri Lanka are controlled by

a special registration act I 1 2 and come under the authority of the Ayurvedic
"edical Council. The scope of their practice is considerably wider than

that of other traditional practices mentioned in the preceding paragraph.
In addition to being able to register as "general physicians," they may

render special treatment in nine categories. One of those is "garbani"
and "sootheka roga," which in Sanskrit means "ailments or diseases assoc-
iated with pregnancy and childbirth."

'1 1 3

In Pakistan, no one who practices traditional forms of medicine may
use the title "doctor" unless he is a registered medical practitioner. If
registered, ha may administer injections and prescribe any antibiotic or
dangerous drug.

1 1 4

By virtue of the provisions of the Medical and Dental Decree 1972,

the practice of indigenous systems of therapeutics in Ghana is subject to
the following restrictions: (1) that the practitioner be an indigenous in-
habitant of Ghana; (2) that no act be performed that is dangerous to life-

and (3) that no restricted drug be prescribed, supplied or administered.
I1 5

D. Nurses

The extent of power of a nurse to provide medical care is normally
defined by legislation on nursing. That is not to say that legislation
alone is the source of knowledge. Again, in many cases it takes the com-

bined reading of legislation, Ministry of Health regulations, nursing rules
of ethics and rules of particular hospitals to get a full picture of what

a nurse's rights, duties and responsibilities are.1 16 But legislation is
the point of departure. In some countries nursing legislation tends to be
rather general, while in others the statutes are more specific--carefully

and exclusively listing the duties which a nurse may undertake.

1. Definition and Scope of Practice

The legal definitions of nursing vary. The Argentine law states that
the practice of nursing "consists of the regular carrying out . of
activities concerr~ed with the care and treatment of patients.

'"11 7
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Those activities are by stalute to be performed in an "auxiliary capacity
to physicians."' 18 A person practicing nursing in Luxembourg is defined
as one who "regularly dispenses care, comprising of basic care and thera-
peutic care or procedures prescribed by the attending physician." 1 1 9 With-
in the specific and exhaustive list of tasks which a nurse may perform
there is the giving of injections in the absence of a physician who has left
instructions to do so. But nurses are prohibited from giving any form of
gynecological "massages."

1 2 0

Nursing is defined broadly in the Philippine Nursing Law as the "whole
management of care. ''1 2 1 The law goes on to list a nurse's duties, among
which is the "application and execution of legal orders in writing of
physicians concerning treatments and medication including the application
of hypolermic and intramuscular injections." The injections must, however,
be given under the direction and in the presence of the physician.12 2 The
Czechoslovakian regulations are extremely detailed in setting out the duties
of nurses.1 2 3 As far as is pertinent to family planning, they do permit a
nurse to "carry out examinations and medical procedures, including exam-
ination by means of special instruments."'1 24 Under Ghanaian law, a nurse
can administer a drug only if ordered to do so by a registered medical
practitioner. 12 5 This represents the normal rule.

The principal legal barrier to nurses' involvement in contraceptive
distribution, IUD insertion, sterilization, or early abortion is that
typical laws appear to forbid nurses to perform such duties on their own
initiative. Nurses, if they can do anything at all must work subject to
the command and under the supervision of a doctor.

1 26

2. Training

Within the curricula and practical tr'ining that a prospective nurse
must take are elements which relate to the subject of family planning. For
example, the First Nursing Ordinance of Austria1 2 7 sets out in minute de-
tail the number of hours of training and practice in each subject that
are required as part oi the educational process. Among the requirements
for The third year of training is one 30 hour block on gynecology and ob-
stetrics and another devoted to nursing care for gynecological diseases
and lying-in women. 1 2 8 During the third and fourth years of the course in
general nursing, the candidates must spend, among other requirements, at
least 440 hours in a practice associated with gynecology and obstetrics. 1 29

It is difficult to decipher from the broad categories of subjects
listed under training whether nurses receive much instruction in family
planning per se. It seems obvious that if nurses are to take on added
responsibility in the area of. family planning, they must first be given
specific training in the subject. This must include information on the
methods, patient screening procedures before prescribing the pill or in-
jecting hormonal contraceptives, and skills involved in the insertion of
IUDs and the performance of sterilization, abortion and menstrual regula-
tion.l 9
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E. Midwives

1. Definition and Scope of Practice

Because of the large number of births traditionally attended by mid-

wives, a body of specialized legislation has grown up around the practice

of midwifery. Given the nature of the practice and the legislation defin-

ing its scope, it is unlikely that family planning presently is counted

among its specialties. A Philippine law defines midwifery as "the care of
normal child-bearing women from the beginning of pregnancy until the end

of puericulture and the care of their normal infants during the neo-natal

period."'1 3 1 In Chile it is defined as "dispensing care in normal cases of

pregnancy, childbirth and puerperium.''1 3 2 The practice of midwifery in

Austria is more inclusive: giving advice to pregnant women, assisting at

delivery, care of women after childbirth and of the newly born, and col-
laborating with other maternal/child health care services.

1 3 3

In many ways midwives have more autonomy than nurses, but their exact

powers vary according to the regulations which govern their activities.

For example, the Libyan statute, while authorizing midwives to perform the

customary duties connected with childbirth, stipulates that they may render

other health services as instructed by physicians. 1 3 4 In Australia, how-

ever, nurse-midwives are forbidden to supervise a pre-natal patient in the
absence of authority from a medical practitioner.

1 3 5 Moreover, the regu-

lations stress that they must work with a practitioner and carry out his

instructions.136

Typical midwifery legislation and regulations often contain a tinge of

the Biblical: long lists of "shalts" and "shalt nots." Among the midwifery

laws reviewed, there are few positive grants of authority which could be

construed as relating to family planning per se. This may be explained by

the fact that, since midwives traditionally have been schooled in render-

ing medical care to a woman from the time she is found pregnant until

shortly after childbirth, the types of services that they usually perform

are limited to that time span.

2. Specific Constraints or Authorization Regarding Family
Planning Activities

Many laws on midwifery contain provisions that may be regarded as

either specific constraints on or possible grants of authority for the

giving of family planning services. For example, the Luxembourg law ex-

prcssly prohibits midwives from using "instruments utilized in gynecolog-

ical or obstetric practice" 1 3 7 and from performing "artificial dilation

of the cervix." 13 8 A variation on this theme appears in the Argentine law

which forbids midwives to keep any "medical,instruments" at their place of

work, save those which are "strictly necessary" for the practice of mid-

wifery. Given the statutory definition of midwifery in these two countries,

these provisions seem to create an effective bar to the insertion of IUDs

by midwives. Granted that such laws were not conceived with that speci-
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fically in mind, nevertheless they do forbid such activities on the part of
midwives. Even more specific is the law in Brazil which forbids midwives
to introduce pessaries into the uterus, whether there is pregnancy or not.

1 3 9

On the other hand, the law in Thailand contains a definition of midwifery
authorizing practitioners to insert materials into the body for the purpose
of "birth control."

'1 4 0

Performing some sort of a physical examination is a customary pre-
requisite to the issuance of a prescription for the pills and the insertion
of an IUD. Yet some regulations, in particular those in force in Australia,
emphasize that a midwifery nurse may not:

carry out internal examination of, or manipulative procedure
with respect to a patient, other than such examination
or procedure that is in the opinion of the nurse, ab-
solutely necessary-

i41

Accordingly, it is unlikely that these regulations could be properly con-
strued to permit pelvic examination, IUD insertions, menstrual regulation
or atortion.

Many regulations governing traditional birth attendants, particularly
in the Western hemisphere, state that this type of midwife is "not to intro-
duce fingers or any instruments or objects in the birth canal of the mother
with the purpose of performing examinations or any other reasons ... ,,142

Although the original purpose was to safeguard the expectant mother's
health, the breadth of the wording would cover also family planning ser-
vices like pelvic examinations, IUD insertions, menstrual regulation and
abortion.

Except in the instances specified in the regulation, it is not un-
common for a midwife to be barred from administering any drugs to a patient
unless they are given either under a physician's direct supervision or on
his written authority.14 3 In Switzerland midwives are expressly forbidden
to administer "medicaments to pregnant women," and they are also precluded
from carrying on a trade in medicaments.1 4 4 These are in keeping with the
rules of medicine which reserve to the physician the authority to prescribe
medicines.

There are a few midwifery laws which speak directly to the issue of
family planning and the role of the midwife. The German regulations state
flatly that midwives are not to use either "medicamen.s or procedures"
which have as their intended result the practice of birth control.

1 4 5

Danish regulations create an anomaly in that, while midwives are given

training in family planning,1 4 6 it is the physician who is charged with
ensuring that female patients are instructed as to the family planning
options available to them.14 7 A recent change in the Swedish ordinance on
midwifery allows that: "A midwife with appropriate training may provide ad-
vice and treatment in connection with contraception."

1 4 8
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The Western Australian statute contains a rather blanket prohibition

against a midwife involving herself in "any treatment of a patient which is

not properly within the province of a midwife."1 4 9 As nothing is said in

the act which could reasonably be viewed as authorizing a family planning
role for the midwife, if she were to do so it would surely be ultra vires.

This "province" in terms of time runs from the commencement of a pregnancy

to a few days after delivery. A "narrow view" of midwifery, resulting from
the language in the laws, may well preclude midwives from providing any

useful form of family planning services, as a fortiori they would fall out-

side of the time span during which midwifery can, legally and practically,
be practiced. This notion is actually reinforced by the Brazilian law

which forbids midwives from providing any services, whatever their nature,
outside the time frame between actual pregnancy and post-natal confine-
ment.15 0

3. Training

The training requirements for midwives, as for nurses, are usually set

by regulations issued by Ministries of Health. But because of the nature

of the midwife's work, the educational process has a narrower focus.

Naturally, most of the training relates to the practice of obstetrics.
Again, because of the general nature of the requirements, it is difficult

to discern whether family planning training is part of the program. Among

the traditional midwifery laws surveyed for this study, only the Danish

training program explicitly includes a family planning element, and it is

merely a token five hours. Of the twenty countries encompassed in the

recent WHO study on the training of traditional birth attendants, only

five had programs which contained a family planning component: Costa Rica,

Guatemala, Iran, Indonesia and Malaysia.
1

To specify that midwives should give aid only to pregnant women is to

ignore their potential usefulness in providing a wider range of maternal/
child health care serviceG. As early as 1966, the WHO Committee on the

Midwife in Maternity Care concluded that this traditional definition of

the scope of maternity care was too narrow. According to the Committee,
among the other natural duties which could be assumed by midwives would be
giving guidance both on infertility and family planning.

1 5 2

F. Auxiliary Health Personnel

Auxiliaries are a subordinate, yet essential, category of health per-

sonnel. Compared to nurses and midwives, they usually have less formal

education, less medical training and are given less authority. This

second-level status is mirrored in the laws which control their activities.

To this extent, expanding their responsibilities to include family planning
activities involves legal problems that are somewhat different from those

of the nurses and midwives under whose supervision they must normally work.

In other ways, the problems are very similar.

. The Nurses and Midwives Decree in Ghana stipulates that auxiliary
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nurses may perform "services of an elementary nature,' L-j as permitted by
the Nursing Council, but that they must work under the supervision of a
registered nurse or midwife. According to Argentine law, auxiliary nursts
"shall act am assistants" to university-trained or certified nurses and
are to dispense care "only under the instructions and supervision of such
nurses. 1 5 4 They are also specifically forbidden to give instructions as
to treatment and to make diagnoses or prognoses. In Spain, a recently is-
sued regulation on clinical assistants permits them to work in out-patient
health centers, authorizing them in general to engage in those activities
"which, without coming within the purview of the health professions
facilitate the tasks of physicians, nurces, and technical health aides.t'155

The distinction between auxiliaries and professional paramedicals is
analogous to the difference between the midwife--specially trained and
registered--and the traditional birth attendant or auxiliary midwife.
The latter is a person who, though she provides services similar to the
professional, "initially acquired her skills delivering babies by hernelf
or by working with other traditional birth attendants."1 5 6

In most cases the trad-.tional birth attendant has no legal status as
such. She is not registered, and in essence practices outside of the law.1 5 7

She is most commonly found practicing in small villages in outlying rural
areas of developing countries. In that setting she is permitted to prac-
tice without interference from the authorities. Typically, she provides
pre- and post-natal care which conforms to the mores of the local culture.
According to some sources, part of her work has historically included
pregnancy prevention or termination by external manipulation of the uterus,
the giving of herb potions, other kinds of traditional medicines or ad-
vising prolonged breast feeding.

15 3

It should be noted that auxiliaries have played an important role in
the development of effective contraceptive distribution schemes in several
countries. Examples include the use of Lady Family Planning Visitors in
Pakistan, auxiliary midwives in Thailand and the "barefoot doctor" in the
People's Republic of China. 159

G. Sanctions for Unauthorized Practice

The sanctions which may be applied against persons who engage in the
unauthorized practice of medicine are important for nurses, midwives,
auxiliaries and others who may undertake family planning roles. If they
exceed the scope of traditional professional practice, they place them-
selves in jeopardy, not only of professional. *ciplinary action, but also
of civil and criminal liability. These would .:stensibly apply where a
nurse, a midwife or another non-physician participated in family planning
activities which they were not authorized to carry out. To do so in
Argentina, for example would expose the offender to sanctions under the

medical practice law,16 0 and to the threat of prosecution under Article
208 of the Criminal Code (Crimes Against the Public Health). The criminal
penalty is imprisonment for a term of 15 days to one year, and in theory
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can be imposed on

[a]nybody who is not authorized to practice the pro-

fession of curing, or who exceeds the limits of such

authorization, regularly announces, prescribes, ministers

or supplies medicine ... or any other means intended for

treatment of a disease of any person.
1 6 1

According to Colombian law, it is illegal for a nurse orw ldwife to

exceed their rights and undertake the practice of medicine." If not

licensed to do so, anyone caught giving injections in Ghana potentially

exposes himself to a fine of 1,000 bedis and/or up to two years in prison.
1 6 3

And in Venezuela it is illegal for anyone to perform any of the duties re-

served to doctors,1 6 4 including acts of diagnosis, treatment or prescrip-

tion. The same is true for midwives, nurses and auxiliary nurses who treat

persons with illnesses in the absence of written instructions from a

physician.165

Beyond the possible penal and civil actions which can attach to un-

authorized practice, the Indonesian law governing the activities of health

personnel authorizes the ranking medical officer of the provi~ce of the

Minister of Health to take "administrative measures" in cases where the

personnel neglect their duties, perform tasks which are not permitted, or

infringe upon the regulations issued under the laws on health personnel.
1 6 6

In Kenya anyone caught in the unauthorized practice of medicine is

subject to a fine of 3,000 shillings and up to 12 months in prison.
1 6 7

Special exceptions are made, however, for any person in the employ of the

Medical Department of the Government or any approved health service who is

called upon to render medical aid in the course of his duties. This is

a hopeful model in terms of the use of paramedicals in family planning.
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V. REGULATION OF NON-PHYSICIAN ROLES IN FAMILY PLANNING

The World Population Plan of Action adopted at the 1974 World Popula-
tion Conference in Bucharest accords "high priority" to the "review and
analysis of national and international laws which bear directly or indirect-
ly on population factors." 1 6 8 More specifically, the UNFPA/UN Symposium
on Law and Population in 1974 recommended that:

Governments review their regulatory provisions relating to
the prescription of hormonal contraceptives, insertion of
IUDs and other family planning procedures, weighing the
risks and benefits under national conditions, with a view
to maximizing the role of professional paramedical and
auxiliary health personnel .... 169

It is useful to distinguish among categories of laws and regulations.
They are: (1) those restricting both physicians and non-physicians in pro-
viding family planning services; and (2) those restricting only non-physi-
cians. This section is concerned only with the second category, leaving
the first category to such substantive fields as contraception, steriliza-
tion, menstrual regulation and abortion.1 70

A. Contraception

1. Prescription Requirement

It should be noted that a close connection exists between this require-
ment and that concerning the place of sale, to be discussed in the ensuing
sub-section. The link is based on the need for controlling dangerous drugs
and poisons. However, rigid adherence to these requirements has been
criticized. For example, Stepan and Kellogg observed in their study of
laws on contraception that:

It is surprising how frequently laws relatiag to the sale
of the pill fail to reflect through some degree of flexi-
bility, either the basic factor of the inaccessibility of
physicians or urgent demographic pressures. Thus, the law
is virtually the same in West Germany and in Nigeria where
in a 61 million pogplation, one physician must take care
of 40,000 people.

1'1

It is obvious that access to pharmacies as well as physicians is
difficult in developing countries, especially in rural.areas.

These restrictions on the availability of contraceptives are In turn
restrictions on the use of non-physicians for the following reasons
(1) Physicians can write prescriptions, whereas non-physicians usually
cannot. (2) Pharmacies are more likely to be located in cities where
physicians can be found, rather than in the rural areas. Thus, iven if a

29



non-physician can prescribe contraceptives in the rural areas, the client
is not helped In the absence of a pharmacy from which to purchase contra-
ceptives. (3) A physician is more likely to be permitted by law to dis-
tribute (as well as to prescribe) contraceptives than is a non-physician
health worker, particularly in the private sector.

As noted earlier, one of the traditional statutorily protected func-
tions of a physician is to "prescribe" medications for the treatment of
human diseases and disorders. Not infrequently this power is buttressed
by regulations relating to pharmaceuticals. Insofar as the pill and con-
traceptive injections are concerned, they are normally included in the list
of "potentially harmful" drugs which can be distributed only by prescription.172

In combination these laws effectively undercut the potential role of non-
physician family planning personnel.

Space does not permit a detailed survey here of the regulations af-
fecting prescription of the pill and injectable contraceptives. That work
has been successfully undertaken by others.1 7 3 But some useful generaliza-
tions can be made. First, the prescription requirement has until recently
been nearly universal. While in most developed countries, where the doc-
tor/patient ratios are relatively low, the requirement has a certain in-
hibiting effect on the availability of contraceptives, it is in the devel-
oping countries where the requirement causes the greatest problem. In
many of these countries it is not unusual to find that the rural popula-
tions (which not infrequently reaches 80% of the total) live out their
lives virtually without any exposure to the care of a doctor. Are they
to be denied contraceptive protection? Obviously, an alternative viable
solution must be found, taking into account the original purpose of
such requirement, the reality of the situation and possible consequences
of legal change.

A second generalization is that although the prescription requirement
is still prevalent, there is ample evidence that it is widely ignored.
In a growing number of countries the requirement is honored more in the
breach than in observance. According to Stepan and Kellogg, this is true
in Brazil, Egypt, Ghana, Indonesia, Ivory Coast, Lebanon Malaysia, Mexico,
Panama, the Philippines, Thailand, Turkey and Venezuela.1 7 4 To these may
also be added Bolivia, Colombia, Ecuador, El Salvador, Iran, Morocco and
Nigeria.1 7 5 One may properly question whether it is necessary to struggle
to have paramedicals bestowed with the authority to prescribe contraceptives.
The question is a valid one. Indeed, when family planning officials from
many of the countries cited above have been quizzed as to their prFference
between legal reform or the status quo, they invariably favor the latter
course. In essence, they have expressed the opinion that to mount a cam-
paign for legal reform relating to paramedicals in general and family plan-
ning in particular would be to stir up the proverbial hornet's nest.176

It would create controversy where there presently is none, for now they
carry forward their programs with the benevolent blessing of the government
and suffer no interference. It is argued that attempts to alter the laws
and regulations in this area would be unfruitful and in the long run des-
troy the success of presently functioning non-governmental family planning
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programs by forcing the enforcement of heretofore unenforced regulations.
While one may appreciate such a sensitivity to local conditions, such a
position may be misleading. The legal requirement for the prescription
may yet act as a constraint simply because it exists. Many non-physician
personnel may not be as effective as motivators, promoters, sellers and
servicers in family planning when they are violating the letter of the lai
as when they have the full symbolic and other support of the law. Also,
the fact that pharmacies disregard prescription requirements contributes
little towards efforts to get widespread approval for the utilization of
non-physician health personnel. The non-physician's position in relation
to contraceptive distribution remains essentially the same.1 7 7 See Part
VI., section B below for a further discussion of the disadvantages of
depending on non-enforcement of laws as a strategy for expanding the use
of non-physicians in family planning.

A third generalization relates to the gradual erosion of the near
universality of the prescription requirement. Over the past five years
the trend toward altering the contraceptive prescription procedure has
been gaining momentum. Faced with increasing population pressures, more
than a handful of countries have made changes in the law. Either para-
medicals have been authorized to prescribe contraceptives or the prescrip,
tion requirement has been abolished altogether. With regard to the first
auxiliary midwives in Thailand were authorized in 1970 to prescribe the
pill. The impact on the numbers of contraceptive acceptcrs was immediate
and dramatic. The midwives were instructed to use a checklist 1 7 8 for
screening candidates, referring to physicians only doubtful cases where ti
prescription of pills might involve prima facie greater risks. Within
the last two years Antigua, Bangladesh, Chile, Fiji, Jamaica and Pakistan
have totally eliminated the prescription requirement for oral contracep-
tives. 1 79 So also most recently have Iraq and Iran, while Morocco now
permits refills of oral contraceptive prescriptions. 18 0 In Chile the
National Family Planning Commission recommended and the Ministry of Publi4
Health approved a nation-wide program in which midwives will be permitted
to assume new responsibilities including "the prescription ... of all or
some of the reversible contraceptive methods presently in use."18 1 Most
of the law changes, however, have been toward the removal of prescription
requirements.

Perhaps there is no better way to summarize the thrust of this dis-
cussion on the prescription requirement than to quote from a statement
issued by the IPPF Central Medical Committee two years ago:

The limitation of oral contraceptive distribution to
doctor's prescription makes the method geographically,
economically and sometimes culturally inaccessible to
many women. As a consequence, deaths and sickness of
women and children, which might otherwise be avoided
by the voluntary limitation of fertility, continue.
... The Committee believes that whoever normally meets
the health needs of the community, whether doctor, nurse,
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traditional midwife, pharmacist or storekeeper, can be

an appropriate person to distribute oral contraceptives.
18 2

2. Place-of-Sale Restrictions

Any restriction on the place-of-sale of non-clinical contraceptives

(e.g., pills, condoms, foams and jellies) may be presumed to have a

negative impact on the effectiveness of family planning personnel in

promoting contraceptive use. But the impact is not limited to restric-

tions on sales or distribution by the personnel Ltemselves. Since most

users in the developing world are persons of modest means and mobility,

they tend to purchase their needs for any commodity e food or medi-

cine) by frequent, small purchases at shops very near their residences.

Thus, any restrictions which reduce the accessibility of contraceptive

outlets make much more difficult the task of motivating people to continue

the use of contraception. Furthermore, the usual restrictions (e.j., sale-

in-pharmacy only) have their greatest negative impact in the non-urban

areas, where most reliance must be placed on the use of non-physician

personnel for contraceptive distribution.

Because the issuance of oral contraceptives is usually subject to

prescription, the point of commercial distribution is usually restricted

to pharmacies. Yet, some countries restrict the commercial distribution

of non-prescription contraceptives as well. The 1967 French legislation

on contraception required that all sales of contraceptives take place
"exclusively in pharmacies."18 3 The impact of such restrictions on the use

of physicians in family planning is, however, sometimes minimized by medi-

cal practice laws discussed earlier which authorize physicians to sell con-

traceptives.1 8 4 Although the usual procedure is for a physician merely to

prescribe the contraceptive and leave it to the patient to purchase it, a

few countries specifically authorize doctors, under the aegis of drug

regulations or health codes, to sell medicaments in special circumstances.

In Costa Rica, for example, Article 1 of Executive Decree No. 14 of Sep-

tember 30, 1972 normally forbids the sale of pills from physicians' sup-

plies. However, Article 28 of the Sanitary Code permits doctors "to make

them available out of their medicine chests in areas where there is no

pharmacy." The laws of Burundi, Tunisia and Zaire authorize doctors to

sell pills where there ii no pharmacy within 15 kilometers.
1 8 5

There are two very different approaches which may be taken toward

reducing the obstacle of the sale-in-pharmacy requirement. The first is

the direct approach of making exceptions for other kinds of public or

commercial outlets to sell or distribute contraceptives. This approach is

most feasible if the prescription requirement can first be eliminated or

at least waived for refills, since commercial non-pharmacy outlets are not

experienced in administering a prescription requirement. Government or

privately operated clinics, however, are often authorized to sell on

prescription a variety of medicaments, as part of a government's public

health services.1 8 6 In some cases authorization is extended to field health

workers, permitting them to sell or distribute contraceptives without
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prescription during their visits to clients' homes.

The second approach for reducing the obstacle of the sale-in-pharmacy
requirement is indirect. It is to retain the requirement for commercial
distribution of a contraceptive but, in effect, to waive the requirement
for free distribution and to authorize government, private clinics, and
certain non-physician health workers to undertake such distribution.

At times both approaches are used simultaneously. Typical examples
are the following: First, in Chile contraceptives may be distributed at
any location authorized by the National Health Service.1 8 7 However, even
when there are many distribution points, the effect on the use of non-
physicians may be negated by the requirement of physician authorization or
supervision. In Morocco, for example, although contraceptives can be ob-
tained at health centers, hospitals and family planning organizations, a
physician must authorize their issuance. 18 8 . Second, in Chile, the Philip-
pines and Korea certain paramedicals are authorized both to distribute the
pill and to do so without a physician's authorization. 18 9 Third, in several
other countries pilot projects are under way which utilize paramedicels co
distribute contraceptives.1 9 0 The assistance of the traditional birth at-
tendants (kampung bidans) in Malaysia is being sought to increase pill ac-
ceptance. Since 1972 they have acted as motivators among their clients.
Once the client agrees to practice family planning, she is directed to a
health clinic where a nurse performs a screening examination. If the exam-
ination reveals that the woman can safely take the pill, the nurse issues
her a one-month cycle of pills and coupons for six month's resupply.191

The resupply is undertaken by the kampung bidans. The legal aspects of
change in contraceptive distribution in the Philippines are illustrative
of a developing trend. In 1966 a law was passed that permitted the sale,
dispensation and distribution of contraceptives, but only from a licensed
pharmacy or drug company.1 9 2 (Prescriptions by physicians were required.)
The law established a regulatory scheme similar to those existing in most
countries to "regulate the indiscriminate dispensation of contraceptives,
drugs and devices" which could pose a "serious threat to the health and
safety of the individual unless under the close supervision of a qualified
medical ractitioner."19 3 Then, a series of executive orders in 1969194

and 1970195 established the Population Commission to study the Philippine
population situation and make recommendations. In 1971 the Congress gave
the Commission a statutory basis and more carefully defined its functions.1 9 6

But it was Presidential Decree No. 79 of 1972197 which signalled the ex-
pansion of the roles of paramedical personnel in contraceptive distribu-
tion. Section 5 of the Decree empowered the Commission to employ the nec-
essary number of physicians, nurses and midwives to "provide, dispense and
administer" the various methods of contraception, with the caveat that
paramedicals receive the proper training and licensing. All schools for
the training of nurses, midwives and allied health personnel were instructed
to "prepare, plan and implement the integration of family planning"1 98 -into
their curricula and make such skills one of the prerequisites to be fulfilled
prior to licensing. As a result of the new provisions nurses and midwives
are being trained and authorized to distribute pills. The Commission has
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just recently established a Paramedic Certifying Board to handle all
"accreditation-certification activities" relating to the training of
nurses and midwives. 1 9 9 Originally, it was unclear whether these per-
sonnel could act to fill the prescription requirement. In theory, a pre-
scription still war required and the sale had to be made in a pharmacy.

2 0 0

Insofar as tension existed between Republic Act No. 4729 and Presi-
dential Decree No. 179 it appears to have been resolved by a Department
of Justice ruling in June 1975. Issued in reply to a letter from the

Population Center Foundation, Inc., the Department recently ruled that the

1966 "prescription requirement" law had been repealed by the Decree and
that the sale of contraceptives could be made through other commercial
distribution channels, besides pharmacies and pharmaceutical companies.

20 1

The rationale for limiting distribution outlets for any contraceptive
is closely related to the presence or absence of a prescription requirement.
If the need for such a requirement can be disproved and the requirement
eliminated, then there is less justification for controlling the number
and nature of the distribution outlets. Curiously, however, some of the

countries that have eliminated the prescription requirement have kept

the one on pharmacy sales. 20 2 This inconsistency needs to be given at-
tention.

3. Insertion of IUDs

To a degree the insertion of IUDs involves different issues than are

involved in the mere prescription or distribution of the pill. IUDs cannot
be self-administered. Their insertion involves a medical intervention not

required for the distribution of other contraceptives. This entails a dif-

ferent set of skills and a different type of knowledge than need be acquired
for prescribing the pill or giving an injection. Surprisingly few laws or

regulations exist which are framed specifically to regulate IUD insertions.
The typical pattern is to assume that an IUD insertion is a medical pro-
cedure which falls solely within the authority of a physician as a matter
of traditional medical practice. Thus, no specific regulations are thought

to be required. This pattern fails to give attention to the question of

where insertions may take place.

The amendments to the Eugenic Protection Law in Japan codify the notion
that to insert an IUD is to practice medicine by stating that "the act of
inserting a contraceptive device in the cavity of the uterus shall not be

performed by any person other than a physician."2 0 3 The recently revised
Hungarian regulations restrict the practice of insertion solely to trained
gynecologists.

2 0 4

France is one of the few countries with a detailed law on the subject
of IUD insertion. Among the provisions of the 1967 law was thefollowing:

Intra-uterine contraceptives may be inserted by a

phvsician only in a hospital establishment, an approved
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treatment center, or in conformity with conditions to
be determined by public administrative regulations.

2 05

Initially then, IUD insertions were restricted to public or private hos-
pitals with gynecological or maternity departments or a genetic counselling
service. The burden was placed on the institution to demonstrate that it
had the necessary equipment. But under later regulations physicians were

given authority to perform insertions outside of the hospital setting, in
clinics or surgeries, if they received approval to do so from the local
medical inspector.206

There is a growing trend, principally in the developing world, though

not restricted to it, toward authorizing non-physician personnel to per-
form IUD insertions. The South Korean Maternal and Child Health Law, No.
2514 of February 8, 1973 states in Section 7 that the

insertion of intra-uterine contraceptives shall be per-

formed only by a physician or those who are designated
by presidential decree.207

The Presidential Ordinance No. 6713 of 28 May 1973 indicates that the
category of "designated" persons includes:

... licensed midwives or nurses who have been trained in
such courses as prescribed by the Minister of Health and
Social Affairs for more than two months ....208

Of course, midwives in Pukistan have been used to insert IUDs for nearly
a decade. And IUDs were "the first contraceptive method introduced in

China on a large scale."2 0 9 Most of the insertions there are done by

trained nurses, midwives or "barefoot doctors," as described above in
Part III. In addition, Chile, Mexico and the Philippines have recently

authorized non-physician personnel to insert IUDs.2 1 0 In the absence of
contrary regulations, both nurses and physicians in Thailand insert IUDs.2 1 1

In Indonesia a full-fledged effort is being made to create a cadre

of personnel known as "family health nurses," a type of auxiliary nurse-

midwife. As early as 1972 the Ministry of Health in cooperation with the
Family Planning Coordinating Board began training these personnel in

general health care and family planning. IUD insertion is one of the
skills to be taught to the family health nurses, and they will be trained
to do insertions both in the patients' homes and in satellite clinics.

21 2

In the United States non-physician health personnel have been used
to insert IUDs, despite the relatively high availability of obstetrician-
gynecologists, as well as other categories of physicians. For the year

1973 it has been estimated that six percent of all insertions were done

by "paramedical personnel.I2l3 These approximately 46,000 insertions
were spread among all ten regions of the country, indicating that the
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medical practice laws in most states were being interpreted in such a way
as to permit non-physicians to perform IUD insertions. No data are avail-
able on the types of non-physicians who performed these 46,000 insertions,
but it is presumed that the majority were nurses.

2 14

A survey of training programs for non-physicians in 1975 found that
in no less than 27 countries there are one or more programs to train non-
physicians to do IUD insertions. 21 5 We may infer that in these 27 countries
the medical practice laws have been either interpreted to allow insertions
by non-physicians or amended or overridden by other laws, regulations or
government decrees that permit such insertions. Five of these 27 countries
were mentioned before in this sub-section. There are another three
countries (China, Pakistan and Mexico) not included among these 27 where
it is known from other sources that non-physicians are permitted to do IUD
insertions. Thus, the total is at least 30.

B. Regulation uf Other Fertility-Related Services

Sterilization, abortion and menstrual regulation are all important
means of fertility regulation whose availability is often directly affected
by statute or administrative decree. Direct regulation of these fertility
services often takes the form of specifying the types of health personnel
who may provide the service and the type of facility where the service may
be provided. Any regulation which specifies that only physicians may pro-
vide the service has an obvious and immediate impact on the use of non-
physicians. Yet, by limiting the aumber of sites where the service may be
obtained or by making it geographically inaccessible to those who would nor-
mally seek it, the availability of the service is also restricted.

Aside from the People's Republic of China, we are not aware of a single
nation which, as a matter of national policy, has authorized non-physician
personnel to perform either abortions or sterilizations. 2 1 6 However, there
are the odd pilot projects here and there which have trained health and
auxiliary personnel to do these medical procedures, and surely there are
vast numbers of these personnel that perform the procedures illegally,
particularly abortions.

1. Sterilization

In their 1974 review of the world's laws concerning voluntary ster-
ilization Stepan and Kellogg define two categories of laws: non-restrictive
and restrictive. Even the non-restrictive laws usually contain three kinds
of limitations relating to: (1) ensuring that consent is full and mature
(e.., age limits and waiting periods); (2) safeguarding the spouse's
interest; and (3) ensuring quality of medical treatment.2 1 7 Stepan and
Kellogg conclude that these limitations "do not seriously restrict the
right of couples to family planning, provided the age requirement is not
too high.2 18 One of these limitations, however, effectively eliminates
the possibility of using non-physicians to perform sterilizations. Those
limitations whose aim it is to ensure quality of medical treatment usually
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specify that a physician must perform the sterilization. In many instances
the choice of location for the operation is also restricted. If a country
has relatively few physicians who are trained to perform sterilization and/
or only a few hospitals and clinics where the sterilization can be done,
these limitations pose serious barriers to making this type of family
planning service available.

Among the four non-restrictive laws cited by Stepan and Kellogg, three
require a physician. The fourth, the English law, simply permits voluntary
vasectomy services and authorizes local health authorities, with the ap-
proval of the Secretary of State, to "make arrangements ... for treatment
of voluntary vasectomy.''219 Presumably, however, in England and many other
countries the laws regulating the health professions would be interpreted
by "local health authorities" to require that physicians perform steril-
izations. To this extent the existence of such a physician requirement
in a law on sterilization is somewhat redundant. It is significant for
our purposes, however, that non-physicians are nearly universally pre-
cluded from performing sterilizations, male or female.

As with IUD insertions, any limitation on the choice of locations for
performing the service has no effect on the use of non-physicians, if some
other law prohibits them from performing the service altogether. Yet, one
must take such limitations into consideration in designing a strategy for
expanded use of non-physicians. There appear to be a handful of countries
where non-physicians have been trained and are permitted to do steriliza-
tions. Iran reportedly has "no laws which would affect voluntary steril-
ization directly or indirectly."'220 There, the Iranian Family Planning
Post Partum Programme trains behairs (midwives), who have hag three years
prior midwifery training, to perform female sterilizations.2 1 In Malaysia,
the Penal Code has been interpreted to allow sterilization only for medical
reasons. But the relevant sections of the Code make no reference to the
type of personnel who may perform tae sterilization.222 It has been re-
ported that male non-physician health workers in Malaysia are being taught
to do vasectomies.223 In Indonesia there is no civil or criminal law on
sterilization, and "Mosl z religious courts do not seem to have jurisdiction
over the subject when sterilizations are practiced on therapeutic grounds."'224

Mantri (indigenous medical practitioners) presently are being trained
to do vasectomies.225 Trained female health auxiliary workers have been
used in rural Bangladesh on a pilot project basis to perform tubectomies.226

2. Abortion

Many of the national laws on abortion fail to mention the types of
personnel who may perform the service. Of the ones that are specific, the
most commonly used language reserves to "doctors," "physicians" or "medi-
cal practitioners" the right to perform abortions. For our purposes, even
those abortion laws which may be considered liberal take, nevertheless, a
highly restrictive approach as to the types of personnel who are authorized
to perform abortions and the setting in which the abortions are to take
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place. Where no mention is made of the personnel or setting for the abor-

tions, authorities must rely either on the interpretation of the medical

practice act or government agency rules to identify personnel who mv.y

undertake abortions.227

a. Personnel Who Fay Perform Abortions

Five of the six most populous couui.ries in the world now permit legal

abortion, at least in early pregnancy, for a wide variety of reasons, i.e.,

physical, mental, social and economic. The laws of these countries vary,

however, in the approach toward the use of non-physician3 for the perform-

ance of abortions. In China, for example, "early abortions are usually

performed by nurses and, in the communes, by trained barefoot doctors or

midwives."'22 8 Yet, in India any abortion must 1- performed by a "registered

medical practitioner."2 29 Similarly, in the Un- ed States, the states have

been permitted by the Supreme Court to "proscribe any abortion by a person

who is not a physician .... "230 In the U.S.S.R. the Decree of November 23,

1955 grants the Minister of Health the discretion to define the type of

personnel who may perform abortions and limits the personnel to "doctors"

and other persons with "special qualifications."
2 3 1 Whether persons with

"special qualifications" would include non-physicians is problematic. A

WHO study indicates that in practice abortions are being done only by

physicians.232

The Japanese abortion law extends the privilege of performing legal

abortions only to physicians "designated by the Medical Association, which

is a body corporate established in the prefectural district .... ,,233

A 1975 world survey of family planning training programs reported

that three countries--Bangladesh, New Zealand and Tunisia--have programs

which train non-physicians to perform "uterine aspiration."
'2 34 On the one

hand- in Bangladesh2 3 5 and New Zealand 2 3 6 laws still prohibit abortion ex-

cept to save the life or health of the woman. Yet, the laws are not widely

enforced. 23 7 This should cause one to query whether such desuetude facil-

itates experimentation with non-physician personnel. On the other hand,

Tunisia has a liberal abortion law. Although the Tunisian abortion law is

very liberal with regard to the grounds for a legal abortion, it expressly

requires that abortions be performed "by a qualified physician."238  Thus,
the existence of an abortion training program for non-physicians in Tunisia
is somewhat surprising.

Not one of the 22 countries that liberalized their abortion laws be-
tween 1972 and 1975 has authorized properly trained non-physicians to do
aborticns.239 On the contrary, most did just the opposite. For example,
under the 1973 revision of the Danish abortion law, a non-physician who

performs an abortion is subject to imprisonment for up to four years.240

The 1973 abortion law for the Northern Territory of Australia limits
abortions done on the most liberal grounds to abortions performed by gyn-

ecologists or obstetricians. Other legal abortions must be performed by a
"medical practitioner. '"241
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The 1974 Austrian abortion law requires that a physician perform the
abortion, except

where the abortion is performed to save the pregnant
woman from an immediate danger to her life, which would
not otherwise be averted under circumstances where medi-
cal aid was not available in time.2 4 2

The Austrian law also provides heavier penalties for non-physicians than for
physicians who have performed illegal abortions. The 1974 amendments to
the Bulgarian abortion law limit the performance of an abortion-on-request
(permitted before 10 weeks of gestation) to gynecologists and obstetri-
cians.2 4 3

b. Facilities Offering Abortion Services

As examples of the types of regulatory schemes in force, we begin
again with a review of laws in the world's most populous countries.
In China it has been reported that:

Early abortion is done mainly in the basic health units
(that is: in the communes, at the production team health
stations; in the cities, at the street and lane health
stations; and in the factories, at the health stations).
Some early abortions and all late abortions are per-
formed in bigger hospitals. 2 4 4

India's law limits abortions to government hospitals or "other places"
approved by the government.2 4 5 New regulations have clarified the process
by which such "other places" can be licensed to perform abortions. 24 6

Certification Boards were supposed to have been created to license other
facilities, usually private clinics, to do abortions. Yet, in most states
these Boards have either not been constituted or have not performed this
function.24 7 Under the new regulations the Chief Medical Officer of each
District is authorized to license non-governmental institutions to perform
abortions.

2 4 8

In the United States, the Supreme Court in Doe v. Bolton 24 9 struck
down a state law which required that all abortions be done in private
accredited hospitals. The Court ruled that a state law that limited the
site at which physicians could perform abortions during the first tri-
mester of pregnancy was unconstitutional. For abortions after the first
trimester, however, some restrictions as to the type of facility at which
the service would be provided would be permissible, insofar as they are
reasonably related to protecting maternal health.250 As a result, early
abortions are performed on an outpatient basis and in non-hospital facil-
ities in many States.

In the U.S.S.R., "abortions may be performed only in hospitals and
other medical institutioas, in accordance with instructions issued by the
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Ministry of Health," and "the minimum period of hospitalization is three
days.' 2 5 1 The Eugenic Protection Law of 1948 and amendments to it are
the basis of the easy availability of abortion in Japan. Although the law
is very detailed with regard to the legal grounds for abortions, collection
of statistics relating to abortions and the creation of "Eugenic Protection
Offices" to advise persons about abortion and contraception, the law does

not limit the places where physicians may perform abortions. 2 5 2 As a re-

sult, a large portion of all abortions are done in doctors' offices.

The approach of many of the 22 countries that recently have liberal-

ized their abortion laws is to give the Ministry of Health or some other
regulatory agency broad discretion in defining what facilities may offer
abortion-related services. This is done either by stipulating explicitly

that the agency will have the authority or by failing to make any specific
reference to the matter. In the second instance whether a facility is ap-
propriate for abortion services would be determined in the same manner as
the determination is made for other medical procedures--i.e., by a combin-

ation of factors including customary practice of the medical profession
and existing government regulatory procedures for medical facilities in
general.

Where a law specifically notes that abortions may be performed in

"hospitals," it is not uncommon to find language which authorizes abortions
to be performed in other settings also. Examples of this approach are:
Britain: "private day-care abortion centers;' 2 53 Czechoslovakia: "a mater-

nity home, if the proper conditions are satisfied;" 2 5 4 Denmark: "a clinic
(ambulatorium) attached to the hospital;"

'25 5 East Germany: "State clinlic;" '2 5 6

West Germany: "an establishment in which the necessary medical after-care
is assured;" 2 5 7 Hungary: "maternity institutions" and "clinics" that pro-
vide in-patient care;2 5 8 Singapore: "an approved institution;"'2 5 9 Sweden:
"a clinic approved by the State Directorate for Health and Welfare;" 2 6 0

Tunisia: (1st trimester) "health establishment or an authorized clinic:

and (2nd and 3rd trimester) "in an establishment approved for that pur-
pose;' 2 6 1 United States: (described above in this subsection, p. 19).

The laws of many other countries stipulate that abortions may be per-

formed only in a hospital, a requirement which necessarily restricts the
availability of the service. Australia (Northern Territory), Bulgaria and
France are frequently cited examples.262

c. Committee Approval Requirements

In addition to restrictions placed on the types of personnel who may
perform abortions and where the service may be performed, abortion laws
and regulations sometimes s*ecify that, in addition to the person per-

forming the abortion, one or more physicians or medical specialists must

be consulted and must: agree that certain grounds for the abortion exist.
These may be called "committee approval" requirements. They pose a po-
'tential barrier to the expanded role of non-physicians in this area.
This requirement inhibits the use of non-physiciafts in the same manner as
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does the requirement that abortions be performed only in hospitals. Both
requirements make abortions even more difficult for rural than for urban
populations, since rural populations'have much less access to physicians
and hospitals.

3. Menstrual Regulation

Two of the present writers2 6 3 have examined the legal status of men-
strual regulation. There are no laws which specifically regulate the per-
forming of menstrual regulation procedures. Whether menstrual regulation
is subject to legal constraints depends on whether it comes within the
definition of abortion in a given statute. There is ample evidence that
where the burden of proof placed on the prosecutor in an abortion trial
includes proof of a pre-existing pregnancy, menstrual regulation is neither
within the legal definition of abortion nor likely to be prosecuted, be-
cause of the difficulty of acquiring proof of pregnancy at the very early
point in a pregnancy (if any) when the procedure is performed.2 64

Under other statutory schemes, where menstrual regulation is used for
the express purpose of interrupting a suspected pregnancy, the person per-
forming the procedure is violating the law. Where it is performed for
other reasons, no violation occurs. 2 6 5 Yet, this legal judgment may not
provide a sufficient basis to expand the role of non-physicians in this
field. Unfortunately, doubt about the applicability of the abortion laws
tends to raise questions about the use of non-physicians.

To the extent that abortion laws and regulations are inapplicable to
menstrual regulation in a given country, no specific limitations of that
nature exist which would inhibit the use of non-physicians. Other regula-
tions and customary medical practice may also inhibit or prevent the use
of non-physicians. The medical practice acts discussed above are examples
of the types of strictures which exist. Accordingly, medical experts in-
volved in family planning have called for legislation or regulations which
would clarify the authority of non-physicians to do menstrual regulation
and establish the types of training they should receive. 2 66 Similar ef-
forts should be made in other areas of family planning services in order
to protect the patients as well as the health personnel.
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VI. EXPANDED ROLES FOR NON-PHYSICIANS IN FAMILY PLANNING

A. An Overview: Restrictive vs. Innovative Approaches

There is considerable variation among nations in the use of non-phy-

sician health personnel in family planning. Some of this variation cor-
responds to variation in statutory law. When two or more countries have

essentially the same relevant statutory law, however, there still may be

differences among them in regulations promulgated under the authority

granted and guidelines provided by these laws. Moreover, even when the

laws and regulations may be essentially the same for several countries,

the use of non-physicians may vary because of variation in the regulations

promulgated by associations of health professionals and by health insti-

tutions or because of variation among physicians and administrators in

their personal preferences.

Some analysts suggest that the choice of roles for non-physicians in

family planning, as well as general health care, requires a trade-off be-

tween quality and quantity of health care. The medical profession has

generally appeared to be concerned with quality more than quantity. When
it objects to certain proposals for expanding the use of paramedicals, the

rationale is a concern that the quality of care provided to some hypotheti-

cal patient by the paramedical will be unacceptably lower than that pro-

vided by a physician. But the trade-off is not really between quality

and quantity if one insists that the unit of analysis should always be

the total population and not a hypothetical patient who is assumed to have

a choice between being served by a physician and a non-physician. As dis-

cussed in previous sections, the majority of the world's population does

not have such a choice because of their poverty and scarcity of physicians.
Viewed thus, the choice of roles for non-physicians is less a trade-off be-

tween quality and quantity of health care than a simple determination of

the number of people who should receive the minimally acceptable quantity
and quality of care. For a given level of funding of a family planning

program, the alternative role definitions may be further described as fol-
lows:

1. Liberal Definition of Roles

This approach seeks to provide family planning supplies and services

to the larest possible portion of the population at a minimally acceptable
standard so that, for the population as a whole, the human right to free
and responsible choice of family size is more fully realized.

2. Restrictive Definition of Roles

The second approach seeks to maintain the highest quality of family
planning services even at the cost of reaching only a small portion of the
population. Thus, the remainder of the population may be denied the right
to family planning altogether--this, despite the fact that the quality of
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such family planning services as IUD insertion and pill prescription pro-
vided by non-physician health personnel has been proven to be equal or
superior to the quality provided by physicians, as discussed in Part II
above.

Table I shows the range of opinion within the medical profession as
to what categories of personnel should be allowed to perform what services.
Even the "conservative" opinion appears to allow non-physicians a role in
providing some services, such as the distribution of condoms and spermicides
To these may be added such obvious tasks as the dissemination of family
planning information.

Table I: Range of Opinion within Medical Profession as to
What Personnel Should Provide Certain Family
Planning Services 2 6 7

Opinion About Who Should Provide Service
Service

"Middle of
"Conservative" the Road" "Liberal"

Female
sterilization:
Endoscopy Gynaecologist Gynaecologist Gynaecologist

Laparotomy Gynaecologist Surgeon Non-Specialist

General Specially trained
Vasectomy Urologist practitioner non-doctor health

personnel
Specially trained

Abortion: Geueral non-doctor health
Up to 12 weeks Gynaecologist practitioner personnel

Over 12 weeks Gynaecologist Gyifaecologist Gynaecologist

Prescription or General Nurse or Any available
distribution of practitioner Midwife channel of
oral contracep- distribution
tives

General Specially trained
IUD Insertion Gynaecologist Practitioner non-doctor health

personnel

Distribution of Explicitly Doctor has a All and every
condoms and non-doctor role in appropriate
spermicides distribution channel
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On the other end, the "liberal" view would permit non-physiclans to
insert IUDs, distribute pills or even perform vasectomies and early abor-

tions. Some family planning physicians believe that non-physicians should

also be trained to do some kinds of female sterilization operations.
26 8

The question remains as to the strategies for achieving the types of

liberal approach discussed above. Based on the material in Parts IV and V

above, the following strategies may be explored: (1) utilizing non-physi-

cians in the absence of enforcement of existing laws, (2) interpreting the

law in a way which favors paramedical use, (3) delegating family planning

duties under the supervision of a physician, and (4) granting authorization

for non-physicians to provide various family planning services.

B. Utilizing Non-Physicians in the Absence of Enforcement of

Restrictive Laws

As we have seen, many laws require that oral contraceptives be pre-

scribed by physicians and sold only in pharmacies or other authorized out-

lets. Comparative studies have shown, however, large-scale noncompliance

with the laws and the absence of enforcement. This situation occurs often

during periods of policy change: the laws have not caught up with new

government policies. An official in Nicaragua is quoted in a recent study

as stating that:

With respect to contraceptives they continue to be a con-

trolled product even though we don't pay much attention

to them in view of the family planning program of the
Government. It would not be logical for us to be so

strict when the Ministry of Public Health is itself

promoting family planning.
2 6 9

The dilemmas arising out of such circumstances are not insubstantial. As

the authors of the same study point out:

While the regulations have very little regulatory value,

they do put the distributors in an uncomfortable position,

in that they are technically breaking the law through
following practi s which have the de facto approval
of the Ministry.

Such violation of the requirements of the law is not restricted to

the developing world. For example, the Family Planning Association in the

United Kingdom announced in 1974 that it was permitting at least one third

of its trained nurses to examine patients and prescribe the pill (a func-

tion reserved by law to the physicians).
2 71

It may be argued that continuance of this state of affairs is not un-

welcomed since the goal of achieving wider access to the means of family

planning is partially, if not suitably, achieved. Indeed, those with ex-

perience in Lati' America have argued that, gi.en the cultural and religious
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milieu, no other course of action is possible. There, many family planning
programs function illegally, but the Government tolerates them.

Experience seems to indicate, however, that this approach is not de-
sirable, It has the disadvantage of creating considerable confusion. This
can affect attempts to utilize paramedicals more fully in the delivery of
family planning services, for there is no certainty that they will escape
some sort of punishment. Also, uince noncompliance breeds contempt for the
law, it is in the Government's self-interest to reform the law. The argu-
ment for retaining obsolete laws because they are not observed may also be
faulted on the ground that such laws can inhibit Governments from taking
active roles in family planning programs. Can a Government afford the
criticism that it is violating its own laws? In.this regard the De Marchi
case 2 7 2 is instructive. The decision of the Italian Constitutional Court
in 1971 declared as unconstitutional a Fascist-originated law prohibiting
the dissemination of birth control information. The decision not only en-
abled the Italian people to practice family planning legally, but also
caused the Ministry of Health to instruct all public gynecological clinics
to provide family planning services!

At best the non-enforcement-of-law approach is a preliminary step in
bringing about a properly structured legal reform. The law may often not
be changed without a demonstration that a practice is safe. But if the
practice is illegal, a violation of the law may be necessary to demonstrate
the safety of such practice. By temporarily ignoring the law, practice
precedes law, ultimately forcing some change.

One of the ways to avoid the threat of enforcement, while at the same
time creating precedent for legal change, is to develop programs which
utilize non-physicians on a pilot project basis with the approval of the
Ministry of Health. Experience has proved the usefulness of this approach.

C. Reinterpretation of the Existing Law

This approach is quintessentially a legal exercise. The technique
can be used to advantage where there is some confusion as to what the law
means, there are two or more provisions which seem to contradict one another
or there is an absence of clear law on the subject.

The technique has been used to bring about a change in the law in
other areas affecting family planning. For example, closely interpreting
the statute on mutilation, the Secretary of justice in the Philippines
ruled that voluntary sterilizations could be made available without violat-
ing the law. Prior to that ruling, considerable confusion existed as to
whether voluntary sterilizations were legal in the Philippines. The lan-
guage of the statute indicates why. According to the Penal Code, it was
a crime to "intentionally mutilate another by depriving him, either totally- 273
or partially, of some essential organ for reproduction. In order to
interpret the statute in such a way as to avoid imposing'a criminal sanc-
tion on the more effective method of family planning, tle Secretary of
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Justice reached back into Spanish law for a definition of mutilation, which

was the lopping or clipping off of some part of the body. Since vasectomy
and tubal ligations do not involve the actual removal of organs, he ruled

that such surgical interventions did not fall within the prohibition in

that statute.- 74 It is interesting to note that this legal opinion is re-
sponsible for making the Philippines today a showcase of success in volun-
tary sterilization!

The principal barrier to the use of this reinterpretation technique
in the paramedical context is that the laws on nursing and midwifery are
usually all too clear on what these personnel may or may not do. The list-
ing of duties is clear and exhaustive. There is little room for reinter-
pretation.

There are, however, two instances where this approach may be feasible.
One is where laws on medical practice have not caught up with new technol-
ogies, hence ambiguous. The insertion of IUDs provides an excellent ex-
ample. The ambiguity of regulations concerning IUD insertions, or the total
lack thereof, have led to the acceptance of the practice of insertion by

non-physicians in a few countries.2 75 The other instance is derived from the
situation created by laws and regulations which require that paramedicals
t n providing health care act on instruction from and under the supervision

of a physician. These types of provisions could be read as authorizing

physicians to delegate many family planning tasks.

D. Delegation by Physicians

This approach does not suffer from the same pitfalls associated with

straining for the gnats of interpretation or the uncertainty of ignoring
the law when its enforcement is lax. The doctrine of "custom and usage"
has firmly established delegation as a prerogative of a physician. There
are limits though. For example, the physician must maintain some sort of

super-ision over the personnel to whom he has granted expanded roles. But
this is an area in which2 5 ere is legitimate leeway, as experience in the
United States has shown.

Thus, a physician may be able to delegate to paramedicals, after ap-
propriate training, the duties of screening patients for pill prescription,
performing examinations and IUD insertions, and, in the absence of clear
prohibitions, even the performing of sterilizations, abortions and menstrual
regulation. Delegation in the latter areas should, however, be undertaken

with some caution. The vital principle in this whole area of law is that
the physician must ensure that those performing family planning tasks under
his supervision are suitably trained.

There are some functions which by law physicians may not totally dele-
gate. Examples are the actual prescribing of medicaments. One approach,

however, is for a physician to issue signed prescription forms in bulk to
paramedicals to give to the consumer after screening or after he has issued
standing orders for distribution to certain patients. This approach may be
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blocked, however, if regulations: (1) require that injections, for example,
be administered in the "presence" of a physician; (2) forbid a physician to
delegate any function which is inherent in the full practice of medicine;
(3) forbid paramedicals to use instruments associated with the practice of
gynecology.

An example relating to IUD insertions will serve to explain another
legal obstacle to delegation. In California a number of nurses were trained
to insert IUDs. Studies had indicated that they could competently do the
insertions after adequate training. Yet, of the cadre that was trained
only a few began to do insertions. The others were restrained because,
among other reasons, of the unsettled legal questions having to do with
their vulnerability to malpractice suits. To the extent that legal ques-
tions remain unresolved by use of the delegation approach, an argument
may be made for more comprehensive legal reform.

Another limitation of this approach is that it depends on the willing-
ness of a physician. Only a few physicians may wish to use the approach,
thus still limiting public access to family planning services. On the
other hand, the approach does afford to those physicians who are active in
family planning programs a method for increasing the coverage of their ser-
vices without risking the dangers of trying to promote an outright change
in the law ( forcing a Government which does not favor family planning
to restrict those services).

All things considered, in the absence of a total overhaul of the law
relating to the utilization of paramedicals, the delegation alternative
appears both useful and attractive.

E. Outright Granting of Authority

If there is one defect common to all three of the previously mentioned
strategies, it is that they, in varying degrees, play charades with the law.
They do not directly confront the problem and usually produce only very
limited and uneven progress, although as we have pointed out, in some in-
stances there is no other choice. Their attack on the legal constraints
is piecemeal, and too much is left uncertain.2 7 7 The problem must be ad-
dressed more comprehensively. In this regard, one approach is to issue
regulations that explicitly empower non-physicians to provide specified
family planning services. in framing the -egulations, thought must be
given to the following considerations: (1) special exemptions from sa'Ic-
tions of medical practice laws; (2) criteria for selecting candidates for
training; (3) the specialized nature of the training programs; (4) licen-
sure and registration requirements; (5) specificity as to which tanks the
non-physicians may undertake, keeping in mind the nonspecific alternative
of licensing health care organizations (rather than individuals) to train
and employ non-physicians as they deem appropriate; (6) grants of authority;
and (7) medical back-up or referral system.

It is not essential that all of these components be covered in one
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document, although that has its advantages. The usual procedure calls for
the issuance of a regulation authorizing the training of paramedicals,
leaving the details to further regulation under the aegis of the Ministry
of Health. Another approach is to amend the medical practice statutes,

but that is more time consuming. Fortunately, in most countries these
types of regulatory measures are left to the discretion of the Ministry of
Health. Some very specific and restrictive statutes will, however, have

to be amended before paramedicals can be given wider authority, i.e.,

midwifery laws which specifically state what midwives may and may not do
in an all-inclusive fashion. Whatever the approach, it is of utmost im-
portance that the new regulations strike down the existing barriers and
eliminate the heretofore frustrating ambiguities.

Experience in Chile suggests one desirable approach. In the early

1970s a group of physicians interested in family planning used the concept
of non-physician participation in the distribution of family planning ser-

vices as a way of getting government approval for a pilot project in Con-
cepcion, Chile,2 7 8 aimed at training professional midwives to handle all

sorts of contraception. Their efforts included persuading the local school
of midwifery to train midwives to provide contraceptive services, including

the insertion of IUDs. In 1974, after this pilot project was clearly a
success, the physicians approached the Ministry of Public Health with well-
developed arguments (of the type set out in Part II above) for granting to

all Chilean midwives (after training) the authority to provide these ser-

vices. About that time the National Family Planning Commission also recom-
mexided that midwives provide these services. The Commission had considered

the following persuasive arguments: (1) Chilean women wished to avoid un-

wanted pregnancies; (2) 70 percent of Chilean women accepted the concept

of family planning; (3) because of the limited number of physicians, the

demand for services could not be met; and (4) programs in other countries

which utilized non-physician personnel had met with success. In October

1974, the Ministry of Public Health formally authorized midwives to under-

take the handling of all types of contraception and established the insti-

tutional and training guidelines for such a program.2 79 The decision of
the Ministry effectively repealed the provisions of a 1968 regulation

which authorized midwives to give instruction only about the rhythm method.
Since the Chilean regulation is one of the more complete legal documents
available on the subject, it has been included in Appendix I.

The key issues in legal action to expand the roles of non-physicians
in family planning may be recapitulated as follows:

Authorization: The authorization granted to non-physician per-
sonnel should be direct and should relate to the specific type of
activities the personnel are to undertake. Authorization of those
personnel who have already qualified as health workers (midwife,
nurse, auxiliary) should be made contingent on two conditions:
(1) that a certified course of training be completed and (2)
that some sort of qualifying examination be passed. Those

who are presently in training will receive the necessary
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courses and examinations as part of their training. Other
types of non-physician personnel, such as those used in com-
munity-based distribution programs, should also be considered
as being capable of qualifying for authorization, once ap-
propriate training has been completed.

At a more general level, authorization must include repeal
of contrary provisions of the law and/or exemption of per-
sonnel from the restrictive features of other related laws.

Training: The training of non-physician personnel to pro-
vide family planning services is the most fundamental issue. As
in the case of the Chilean regulations, this should include spe-
cific types of knowledge and specific experience with procedures.
It is necessary to provide them with the skills both to perform
procedures independently and to recognize situations in which
they must seek the help of others, e.g., by referring cases to
physicians. Both physicians and non-physicians who have per-
sonal experience in direct provision of family planning services
must be involved in formulating the training requirements. The
training may vary from a simple one-week course on distribution
of the pill to a more lengthy course of several months.

Qualification: This requirement is designed to ensure that
the quality of knowledge and performance of the personnel meet
acceptable standards. It relates directly to the type of train-
ing given to them. Both training and qualification require-
ments should be given some institutional setting within which
to work.

Supervision and Referral: It is advisable that some sort
of supervision of non-physician personnel be maintained. The
type of supervision may, of course, vary according to circum-
stances and the methods of family planning undertaken. For
example, it is reasonable to assume that supervision given to
non-physicians performing abortions or sterilization will be
closer and more controlling than that given to non-physicians
who distribute pills. A referral or back-up system to handle
complications which the non-physician is not trained to deal
with is another aspect of supervision. Whereas training and
qualification procedures discussed above are necessary to en-
sure adequate performance by personnel when they first under-.
take new responsibilities, supervision is equally necessary to
ensure that this level of performance is maintained.
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VII. CONCLUSIONS

In the past five years a growing number of international symposia and
organizations, both public and private, and national governments, have been
advocating that laws relating to population growth and movement be analyzed
and brought into conformity with the human right to practice family plan-
ning. With regard to the role of non-physicians in family planning, govern-
mental obligations imposed by human rights may be classified into three
categories:

(a) Those broadening theindividual's right of free choice in fertil-
ity matters, such as removing prescription and place of sale requirements
for oral contraceptives and allowing trained paramedicals to insert TUDs,

perform vasectomy, early abortion and menstrual regulation;

(b) Those giving the health professions a rational legal status, i.e.,
by defining the standards and functions of physicians and different cate-
gories of non-physicians in family planning and by setting the licensing
procedures and requirements;

(c) Those requiring public resources to enable the individuals to
regulate fertility, such as providing free contraceptives and family plan-
ning services, developing a comprehensive rural health system like that of
the "barefoot doctors," and establishing paramedical training centers.

It may be observed that in terms of the costs involved, the first two
types of governmental obligations would be easier to fulfill than the third,
which requires reallocation of resources--a particularly difficult task if
the resources are scant--as well as the mobilization of mass support.

The relative ease with which the first two types of government obli-
gations can be fulfilled does not suggest, however, either that these are
less important than the third or that, because of such ease, they have al-
ready been implemented. Only a few governments, for example, have so far
removed the prescription or place-of-sale requirement for oral contracep-
tives, notwithstanding the overwhelming evidence pointing to the need for
its removal. The above classification of governmental obligations imposed
by human rights may serve the purpose of drawing the attention of Govern-
ments to the necessity of setting realistic priorities in their family
planning programs in light of their resources as well as to the necessity
of taking immediate actions toward the implementation of the family plan-
ning right.

A major obstacle to instituting a health reform program lies in the

fact that in many countries governmental regulation of the medical pro-
fession has been entrusted or forfeited to the profession itself. Human
nature being what it is, it would be unrealistic to expect that, barring
the most enlightened and public-spirited leadership, the profession would
wish to rock the boat which has assured its members monopoly and prosperity.
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From their narrow perspective they are naturally inclined to a scale of
value that prefers "perfect" safety for one individual to "reasonable"
safety for a hundred. But can the public afford such a luxury, even as-
suming that "perfect"' safety is attainable? Is it not time that the helm
of the public healthship be restored to the public where it belongs? Is
it not reasonable to assume that public health should take into account
a "public" interest which may diverge from a strictly "medical" viewpoint?
Could not a balanced policy be better formulated through a balanced body
made up of physicians as well as non-physician, public-interest repre-
sentatives? Should not each of the non-physician health professional
groups be allowed a voice to determine what its members can and cannot do
in the area of fertility regulation under the overall coordination of the
Ministry of Public Health, rather than being dictated to by a physician-
dominated and oriented medical association?

Lastly, should not the original rationale for health legislation under
which physicians were given a near-dictatorial role be re-examined in light
of population pressures and recent developments in fertility regulation?
Should not the developing countries enact new laws and regulations that
respond to their current needs, rather than retain old laws which were
imposed by former zolonial powers and which laws may not be relevant to
the setting in these countries? This monograph seeks to provoke discus-
sion of these questions.

As Dr. Halfdan Mahler, Director-General of WHO, remarks in an inter-
view aptly titled "WHO Must Be the Family Planning Coordinator:"

Our specific task is to set up a health infrastructure
which is not a bureaucratic concept but something which
dynamically interacts with the most peripheral community

Our work should not be hampered by any vested
interest of the medical profession which still hangs
as a cloud over many of the things we do.2 8 0

We may hope, and the record established to date is encouraging in this
regard, that by expanding the role of non-physician health personnel a
solution will be achieved for a problem which appears otherwise insoluble.
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APPENDIX I

Part A

Recommendation of the National Commission for

Family Planning and Responsible Parenthood (Chile)

Conferring on the Professional Midwife the

Management Functions of Some of the Contraceptive

Methods Presently in Use

1. Numerous surveys undertaken and published by the School of Health,
CELADE, CELAP and others between 1958 and 1969 demonstrate that more than
70 percent of the Chilean women of a fertile age either support or par-
ticipate in the programmes or activities of family planning or contracep-
tion.

2. The coverage of the family planning programmes of the Chilean health
syvtem has not succeeded in reaching systematically more than 20 percent
of the fertile women.

3. The incidence of illegally induced abortion in Chile has decreased
in the past few years. In the National Health Service the number of cases
receiving treatment in hospitals due to abortion has decreased from 55,435
to 44,895 in 1969, a reduction of 19 percent in the rate. This notwith-
standing, the rates continue at high levels. This would suggest that
present family planning programmes are insufficient to take care of the
demand for the prevention of unwanted pregnancies.

4. The new concept of the high obstetric risk linked to increased multi-,
paicity adds to the necessity of increasing the coverage of the family
planning activities.

5. The National Health Service has recognised that it must take steps
to meet the growing demand among fertile women for family planning services.
This alternative cannot be brought about if the management of contraceptives
is limited to physicians or surgeons, who are either-specialised or in-
terested in contraception, because their numbers are insufficient.

6. The Director General of Health and those specialists who advise him
support the view that the fulfilment of this responsibility in health
and family planning counsels the granting to the professional midwife
the authority to handle contraceptive techniques under certain defined
conditions.
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7. Those contraceptive techniques mentioned above have been sufficiently
systematised to support the view that the university obstetric training
of the Chilean midwife, a professional medical collaborator, will enable
her to obtain the skill required to handle contraceptives efficiently.
In practice, this has been done in varying degrees throughout the coun-
try.

8. The English and American pilot experiences, and the widespread
experiencee in South Korea, Barbados, the People's Republic of China,
Pakistan, Thailand and in some states of the United States, demonstrate
that the handling of contraceptives and/or the insertion of intrauterine
devices by professionals of the level of the Chilean midwife does not
involve risks that are significantly different than when done by physi-
cians.

9. When consulted by the Director General of Health, the College of
Midwives responded positively in favour of performing these fuctions and
solicited regulatory authorisation to do so. On the other hand,
the Law Departmentof National Health Service advised that no legal
impediments existed to this shift in policy.

In view of the antecedents set out above, the National Commission
for Family Planning and Responsible Parenthood recommends that
midwives be authorised to handle reversible contraceptives, under
the conditions enunciated below:

1. Institutional Framework

The public institutions in the National Health Services system
shall authorise midwives to prescribe and handle all or some of the
reversible contraceptive methods presently in use.

2. Professional Qualification

The professional midwife shall be authorised once she has com-
pleted the following requirements:

2.1 Preliminary qualifying examination

2.2 Course of training and qualification which conforms in
the norms which shall be dictated by the Ministry of
Public Health with regard to the proposal of the National
Commission for Family Planning and Responsible Parenthood.

3. Supervisor

The prescription and management of contraceptives by the profes-
sional midwife will be subject to the control and supervision of
the doctor responsible for the family planning activities Of in-
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stitution or service.

4. Evaluation

The actions taken by the authorised professional midwife shall

be appropriately recorded so as to undergo periodic evaluation.

5. Regulation

The Permanent Commission for Family Planning and Responsible

Parenthood will elaborate the regulations which will govern the

entrusting of these family planning activities to the professional
midwife.

Santiago
9 August 1974
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Part B

MINISTRY OF PUBLIC HEALTH RESOLUTION No. 9735

WHEREAS the health policy of the present government of the country
gives importance to the fertility regulation activities within the
Women's Health Care Programme;

Recourse to voluntary abortion continues to produce an important
percentage of deaths;

A sustained decrease in the rate of neonatal mortality has not
been achieved;

There are not sufficient quantities of gyneco-obstetric specialists
to satisfy the spontaneous growth in the demand for birth control,
which could reduce these risks;

The technology and medical indications for the delivery of anovula-
tories and the insertion of intrauterine devices has been simplified;

This General Directorate, by invoking the legal authority conferred
on it by Law No. 10,383, dictates the following:

RESOLUTION

1. Tle birth control activities of the Women's Health Care Programme,
in the urban as well as the rural areas of the diverse health regions and
zones of the country, should receive the increased attention of its
functionaries without impairing the other activities of the programme.
The use of any type of contraceptive can be recommended by the profes-
sional functionary but the individual decision should be made in the
absence of all pressures, and the coverage of the proguammes has no other
goal and limit but to provide for the free and informed decision of the
population.

2. The midwives of the National Health Service who request it shall
be authorised, by the Chief of the Maternal Programmes of the respective
Health Areas or by the Chiefs of the Maternal Care Units of the class A
hospitals of the National Health Service, to prescribe anovulatories and/
or insert intrauterine devices, once they have completed the qualifying
requirements which prove them to be capable of performing those functions.
The authcri . shall be forwarded by written decision to the Chiefs of
the Basic : shments of 1 the respective Health Areas.

3. It sha. . .the responsibility of the Area Health Chief to ensure
the training of those midwives who request it in the techniques and
procedures for prescribing or inserting reversible contraceptives. The
training shall be achieved through programmed courses and practice whose
minimum requirements are described in the accompanying scheme (Annex 1),
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whether they be dictated by the National Health Service, or the univer-
sities of the Chilean Association for Protection of the Family previously
accredited by either the General, Regional or Zone Headquarters of the

National Health Service. The courses will formally certify the demon-
strated competence of the graduating alumnae according to the requirements
of the scheme in Annex 1.

4. The responsibility for the delegation or entrusting of the manage-
metit of these reversible contraceptives to midwives rests upon the

Chiefs of the Maternal Care Units of the appropriate establishments.

The Chief of the Maternal Health Programme of the respective Health
Area shall systematically supervise and evaluate, including auditing,
the effectiveness and performance of the midwife in this activity. He
shall especially oversee the completion of the registers which will per-

mit the systematic evaluation of this delegation.

5. The delegation of the management of these contraceptives to the mid-
wife shall be considered transitory until scientific evaluation demon-

strates the effectiveness of the delegation.

6. The provisions contained in Circular A.2.1. No. 3 or 8 October 1968
and Resolution No. 7121 of 22 October 1968 in which "The Basic Norms
on Birth Control of the National Health Service" were reviewed are

revoked, as are any others which would limit the maximum coverage of the

fertility regulation activities of the Women's Health Care Programmes
or which would impede or limit the delegation to the midwife in the Na-

tional Health Services of the functions of prescribing anovulatories and/
or inserting intrauterine devices, except to the extent that they refer

to the completion of the qualifying requirements contained in this reso-

lution.

7. Those midwives who prior to this date have been trained in the
handling of reversible contraceptives and who desire to obtain the
authorisation of the National Health Service to exercise these skills
should request it within six months of this date. The Director General
will decide the procedure to be followed once the requests have 'een
received.

Dr. Darwin Arriagada Loyole

Director General of Health
Santiago
21 October 1974
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ANNEX 1

Minimum Qualifying Requirements for Midwives
to Prescribe and Insert Contraceptives

Midwives shall be authorised to prescribe contraceptives and insert
or remove IUDs when they have shown:

1. The capability to dismiss the possibility of pathologic adnexal
inflammation by referring to past and present medical history (repe-
titive abortions, pelvic pain and fever, etc.)

2. The capability to diagnose normal and/or abnormal uternine positions
and by vaginal examination:

- anteversoflexin

- retroversion
- indifferent position

3. The practice of hysterometry (measuremnt of the uterine cavity) in
20 or more patients;

4. The taking of cytological samples - 5 or more cytologies;

5. The taking of vaginal discharge for leucorrhoea - 5 or more samples;

6. The insertion of 20 IUDs under direct supervision after having com-
pleted the requirements set out in 2, 3 and 4.

7. Knowledge:

7.1 of the working mechanisms of the contraceptives
7.2 their effectivenessand efficiency
7.3 their indications
7.4 their contra-indicatons
7.5 their secondary effects
7.6 their absolute and relative indications, by medical reference
7.7 their registration aid follow-Up
7.8 of the following contre-indications

7.8.1 IUD insertion if there are antecedents of pathologic
inflammation

7.8.2 IUD insertion when the patient relates a history of
ir, hypermenorrhea and/or menorrhagia

7.9.3 IUD when the patient relates a previous cesearean section
7.8.4 IUD insertion when unsure of the position of the uterus
7.85 IUD insertion when, the hysterometry is diffiVult
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APPENDIX II

This appendix is designed to provide the reader with a brief overview
of the countries which have had experience with the use of paramedicals in
the delivery of fertility services. Doubtless there are others, but the
countries contained in this appendix are those for which documentation of
the practice exists. It should be noted that not all of the profiles will
display a legal element relating to the paramedical practice. Indeed, in
some of these countries the paramedical involvement runs counter to the
legal norms controlling family planning methods. This may occur for either
of two reasons: (1) the use of paramedicals has been undertaken aa an
experimental pilot project; or (2) the authorities acquiese in practice
despite restrictive laws on the subject.

Profiles for the following countries appear here:

Barbados Nicaragua
Bangladesh Nigeria
Chile Pakistan
People's Republic of China The Philippines
Ghana Senegal
Indonesia Sri Lanka
Iran Sweden
Jamaica Tanzania
Kenya Thailand
Republic of Korea (South) Turkey
Malaysia United Kingdom
Mexico United States

In addition to the references found accompanying each profile, the
following are useful sources for a number of countries:

Dean and Piotrow, "Eighteen Months of Legal Change," Population Reports,
Series E, No. 1, July 1974.

Hall, Bacon, Horvitz and Smallajan, Family Planning Manpower: Problems
and Priorities (CPC Working Paper No. 1) (Chapel Hill: Carolina Population
Center, 1974).

Nortman, "Population and Family Planning Programs: A FactbooK,"
Reports on Population/Family Planning, No. 2 (6th ed.) (1975). (Cited
as "Nortman, 1975" in the text of the profiles).

Smith and Kane, The Pill off Prescription (London: Birth Control
Trust, 1975).

Stepan and Kellogg, The World's Laws on Contracpptives (Law and
Population Monograph Series No. 17, 1974).
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Vumbaco, "Recent Law and Policy Changes in Fertility Control,"
Population Reports, Series E, No. 4 (1976).
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BANGLADESH

The experience in Bangladesh with the use of paramedical personnel
in the distribution of contraceptives is derived from the Pakistani

program. Under that innovative program lady family planning visitors
were trained to insert IUDs. The effects of the civil war (1971)
which led to the creation of Bangladesh as an independent nation have

been felt in the area Df family planning. This, coupled with a deep-
seeded suspicion as to Pakistan's motives for pushing family planning

have created a malaise. Nevertheless, those trained LFPVs who are in
Bangladesh continue to perform IUD insertions.

No prescription requirement exists for the pill.

There are presently 12,000 family welfare workers throughout the
country who do family planning work as part of their job. They apparently

distribute contraceptives. A government announcement in 1975 has strengthened

the authorization for the use of such field workers in contraceptive dis-
tribution.

Trained female paramedical auxiliary workers have been used in rural

Bangladesh on a ?ilot basis to perform tubectomies (female sterilization).

In addition to acquiring a level of performance equal to that of doctors

they are seen as a way of providing this service on a wider scale, at

lower costs and in a way which bridges the gap between Western medicine

and the villagers.

It has been reported (Nortman, 1975) that 500 paramedical personnel

work in the family planning program.

References:

Anonymous, "Village Action in Bangladesh," People, vol. 3, no. 1, 1976
at 38.

Chowdhury and Chowdhury, "Tubectomies by Paraprofessional Surgeons
in Rural Bangladesh," Lancet, No. 2, 1975.

Tubectomies by Paramedicals in Bangladesh," 9 IPPF Medical Bulletin
4 (1975).

Echols, "Bangladesh Moves into Population Control," 4 INTERCOM 1 (1976).

Franda, "Bangladesh: Perceptions of a Population Policy'! in H. Brown,

J. Holdern, A. Sweezy and B. West, eds., Population: Perspective 1973, 227-
239 (1973).
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BARBADOS

In 1964 the Family Planning Association of Barbados, a quasi-govern-
mental agency, undertook one of the earliest experiments in the training

of nurse-midwives for the purpose of inserting ZUDs. In 1965 with the
help of the Population Council, the program was combined with training

for taking Papanicolaou smears.

Nurse-midwife teams were trained to operate the famiy planning
clinics in the absence of a doctor.

The training of the nurse-midwife and her assistant was designed to

take place over a two-month period with specific attention paid to
aspects of surgery, antenatal examinations, loop insertions, gynecological
clinics, Pap smears, didaetic lectures and in-service experience.

While for a time it was not clear what roles non-physician personnel

played in the distribution of orals the situation has now been clarified.
At one point in early 1976 the pill was to come off prescription, but

at the last moment a decision was taken to keep the requirement that
women be screened by a doctor. However, once the medical certificate
has been issued, distribution by any person who can read and understand

the doctor's instructions is permissible under the law. That would

include non-physician personnel.

References:

Cummins and Vaillant, "The Training of the Nurse-Midwife for a

National Programme in Barbados Combining the IUCD and Cervical Cytology,"
in Berelson, ed., Family Planning and Population Programs 451-54

(Chicago: University of Chicago, 1965).

Cummins, "The Role of Paramedical Personnel," Proceedings of the
Eighth International Conference of IPPF, Santiago, 9-15 April 1967,

199-203 (London: IPPF, 1967).

Letter to IPPF from the Family Planning Association of Barbados,
dated 3 May 1976.

Slavin and Belsborrow, "The Barbados Family Planning Association
and Fertiiity.Decline in Bairbados," 5 Studies in Family rlanning 325-
332 (1974).
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CHILE

Until recently midwives were prohibited from prescribing pills and

inserting IUDs. According to Ministry of Public Health Circular A.2.l.
No. 3 of 8 October 1968, these functions were the sole province of a
physician. However, midwives were permitted to perform the intermediate

examinations - one every three months - on women who had IUDs and to

give instructions on the use of the rhythm method.

From 1972 a significant number of widwives with special training

were authorized to handle contraceptives, Ancluding insertion of IUDs,

as a result of a program at the Universidd de Concepcion. This was

followed in October of 1974 by a Ministry decision to train midwives to
"prescribe and handle" the various modern methods for contraception,

including the distribution of oral contrateptives and the insertion of

IUDs. It has been reported (Nortman, 1975) that 588 medwives do family

planning work.

It is interesting to note that even prior to the recent change,

sources estimated that between 20-30 percent of the IUDs inserted at

family planning clinics were done by midwives, and that these same

personnel distribute contraceptives once they have completed special

training in gynecytology and insertion of IUDs.

References:

Interview with Dr. Guillermo Adritsola, Director, Department of Health

Development, Ministry of Public Health and President of the Asociacion

Chilena de Proteccion de la Familia, September 25, 1975.

Ministry of Public Health, "Encargo de Fui-ciones a la Professional

Matrona para el Manejo de Algunos Medodos Anticonceptivos Actualmente

in Uso" (9 August 1974).

Decision No. 09735 of the Ministry of Public Health, dated 21 October,

1974 (Annex 1 contains the minimum requirements for qualification).
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PEOPLE'S REPUBLIC OF CHINA

Much attention has been focused on the health system of the People's
Republic of Cli 'na, and particularly on its family planning component. It
is an example of mass-mobilization,'the likes of which many other nations
would like to emulate. Though much has been said of the "barefoot doctor,"
other organizational features of the system of family planning ought not
to be overlooked, for there has been a conscious attempt to utilize in
the most efficient way possible, the personnel involved. This would include
college trained doctors, traditional doctors, feldshers, nurses, midwives
and other auxiliary personnel.

Without a doubt, however, the most innovative concept is that of the
"barefoot doctor." Selected from the rural setting and trained for 3 to
6 months, "barefoot doctors" serve principally as a task performing personnel
at the "grass roots level." As far as family planning is concerned, they
provide knowledge and means concerning contraception to the communities
they serve. This they do with the help of other health aids and midwives. ,
Yet their advance training prepares them to carry out such medical
functions as pregnancy termination by suction, IIJD insertion, tubal
ligation and vasectomy.

While they may not be the last word in medical care, they have become
one of the important links in the health system. One is likely to find
a "barefoot doctor" dispensing family planning services in the "co-operative
medical stations" in the communes, in factory clinics and neighborhood
health centers. Estimates have it that there are between 2-3 million
"barefoot doctors" at work. In the last decade alone, more than 1
million have been trained to attend to the basic health needs of the
community. That represents at its best 1 for approximately 210 persons in

the rural area.

References:

Chen, "China's Population Program at t- Grass-Roots Level," 4
Studies in Family Planning 219 (1973).

Djerassi, "Fertility Limitation Through Contraceptive Steroids in the
People's Republic of China," 5 Studies in Family Planning 13 (1974).

Faundes and Luukhainen, "'Health and Family Planning Services in the
Chinese People's Republic," 3 Studies in Family Planning 166, Supplement

(1972).

Health Policies anO Services in China, 1974 (a report prepared for
the Sub-committee on Health of the Committees on Laborand Public

Welfare, United States Senate, 93rd Congrees, 2nd Session) (1974).



Kiliu Medical University, An Instructional Manual for Retraining of

Barefoot Doctors (Jen Min Publishing House, 1972).

J.R. Quinn, ed., Medicine and Public Health in the People's Republic

of China (Washington D.C., Department of Health, Education and Welfare,
1972).
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GHANA

The lists of tasks which nurses and midwives may perform and the

regulations in force do not include such things as prescription of pills

or insertion of IUDs. In fact, Section 67(2) of the Criminal Code provides

a basis for reaching the conclusion that IUDs must be inserted by physi-

cians only.

Despite these barriers at least one source indicates that paramedicals

are used to perform all types of physician-like duties, except IUD inser-

tions, as part of the family planning program. But at least 10 midwives

have passed the governemnt sponsored course which authorizes them to

operate and manage Planned Parenthood Association clinics with a minimum

of medical supervision. The tasks they may perform include prescribing the

pill, insertion and removal of IUDs and fitting diaphragms. A community

based distribution project is also underway in which other non-physicians

play a role.

It has been reported (Nortman, 1975) that 75 nurses and 70 auxiliaries

are specifically allocated to family planning services.
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INDONESIA

Though in fact the law requires that a physician's prescription accom-

pany the issuance of oral contraceptives, it is known that nurses and mid-

wives participate directly in the distribution process.

Training programs have been underway since 1972 to train a special

cadre of health personnel -- family health nurses -- among whose skills

will be those associated with family planning. The instruction includes

training in the distribution of all types of contraceptives, including the

insertion of IUDs in the family home setting if necessary. Once trained

they are able to function without direct supervision. They are also able

to instruct other non-physician personnel in the technique of contracep-
tive distribution.

Some 4 million dollarswere set aside for the construction of ten

training schools in the provinces of Java and Bali capable of graduating

50 nurse-midwiveb and 490 auxiliary nurse-midwives annually. The training

of the auxiliaries lasts two years and of nurse midwives four years.

For a number of years the "bidans" -- nurse-midwives in East Java and

in Bali -- have been inserting l1Js'Tn addition, the role which the

"dukans" -- the village midwife or traditional birth attendant -- can

play in the delivery of contraceptive services has not been overlooked.

This class of personnel is also receiving training in family planning

methods.

It has been reported (Nortman, 1975) that 3,777 midwives and 2,857

assistant midwives arespecifically allocated to family planning services.
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IRAN

The Ministry of Health established training centres for rural midwives
in 1968, and special training in family planning is given to other health
personnel. Those who complete the course are appointed to serve in desig-
nated villages by the Ministry.

Oral contraceptives are available at a modest cost in the 2,050 govern-
ment health clinics. Commercial distribution is limited to pharmacies,
but a Ministry of Health directive in September 1974 authorized the
sale of low-dose orals without prescription.

The IUD has never bee as popular as the pill, with the ratio in the
neighborhood of 20/1. One of the reasons for this may be the limited ex-
perience which doctors and midwives have had with insertions. At present
there appears to be at least one legal barrier, in addition to medical
practice laws, which could be read as a constraint on midwife practice
in this area. Article 5 of the By-law on Midwives' Duties, forbids mid-
wives from doing internal inspections during the first four months of
pregnancy. Moreover, they have authority to act only in the areas
specified in the By-laws. Insertion of IUDs is not mentioned,

As early as 1971 a UN Study recommended that more paramedical personnel,
particularly midwives, be trained in the management of clinical contraception
and that traditional births attendants be entrusted to carry out certain
family planning functions on a pilot project basis.

In spite of specific legislation prohibiting the use of paramedical
personnel to insert IUDs and prescribe oral pills, a model project under
the combined sponsorship of the Ministry of Helath and the Population Coun-
cil in two districts of the Isafahan Province has been doing so for over
two years. In 1974 with increased government funding the project was to
be expanded. The project had doubled, partly due to the wider use of
paramedicals, the proportion of men and women practicing family planning
in that area.

It has been reported (Nortman, 1975) that 120 nurses and midwives
and 2,400 "health corps women" work full time in providing family planning
in combination with other health services.
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JAMAICA

Jamaica is one of a growing number of countries that has eliminated

the prescription requirement for oral contraceptives. The impact of this

shift on the use of paramedical personnel for their distribution is not

crystal clear, though it may be assumed that the withdrawal of the require-
ment will make it possible for them to distribute pills directly to the
consumer at the clinic level.

In addition it is known that trained nurses and other personnel have

been given instruction in the insertion of IUDs. This, however, was done
as a pilot project basis and it is not known whether the practice is more

widespread. Though it appears that there are no limitations imposed by

the law.

It has been reported (Nortman, 1975) that the full-time equivalent of

62 public health and clinic nurses and 32 midwives are specifically

allocated to family planning services.
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KENYA

In October 1969 the Ministry of Health ruled theft selected non-

physician personnel should be allowed, after adequate training, to perform

pelvic examinations and insert IUDs.

A paper presented by a Kenyan midwife in late 1973 describes how

midwives attend to the health clinic duties while a health team rides

the circuit in rural areas. Among the family planning duties listed in

the paper which midwives regularly perform are: insertion of IUDs,
prescription and issuance or orals, fitting diaphragms and supplying

condoms. This, for example, is in contrast to the fact that the Pharmacy

and Poisons Ordinance Article 25 requires that orals be issued on "prescrip-

tion of a duly qualified medical practitioner," usually taken to mean by a

physician.
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REPUBLIC OF KOREA

Under the provisions of the Maternal and Child Health Care Law,
Article 7, midwives, nurses and nurses' aides, who have undergone specialized

training are authorized to "give general practical guidance on contraception."

There is no prescription requirement for the pill, but if purchased they

must come from a pharmacy. Yet, government clinics distribute them directly.

Article 7 of the law also provides that "physicians or those who are
designated by a presidential decree" be allowed to insert IUDs. A

subsequent Decree stated that "licensed midwives and nurses" fell within

that class of personnel. In order to be certified for IUD insertion,

however, they must undergo a course of training which lasts at least two

months.

These shifts in the lau were preceded by three factors: (1) a shortage

of trained physicians, nurses and midwives providing contraceptive services;

(2) a 1968 study indicating that there were no practical differences between

IUD insertions done by physicians, by paramedicals who were supervised, and

by paramedicals who were unsupervised; (3) a recommendation in the Report

on the Population and Law Conference (1973) which urged the government to
"eliminate legal inhibitions on access to contraceptive information,

procedures and supplies."

It has been reported that the full-time equivalent of 1,100 nurses
and 1,550 field workers are employed in the family planning program and

that the "field workers recruit for all methods and distribute pills ard

condoms through mothers' clubs and door-to door." (Nortman, 1975)
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MALAYSIA

Section 8.18 of Poisons Ordinance No. 29152 can be read to require

that oral contraceptives be given only on prescription. However,

the prescription in practice is not required. In fact, pills are widely

distributed by nurses and midwives and sometimes even given out by lay
people.

Since 1972 a program has been underway which utilizes the kampung

bidans (traditional birth attendants) in recruiting and motivating family

planning acceptors and resupplying pills. Initial screening of the

client is given a one-month cycle of pills and six coupons for resupply.

The latter may be given to the.bidans in exchange for more cycles.

According to some sources IUDs are inserted only by physicians.

But at least one paper presented in 1969 describes the use of nurses and

midwives in the insertion of IUDs in Malaysie.

It has been reported (Nortman, 1975) that family planning program

employs the following: 17 nursing sisters, 30 staff nurses, 88 trained

assistant nurses, 131 family planning assistants, and 153 midwives. Some

of the personnel also provide other health services.
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MEXICO

The general rule has it that oral contraceptives can be issued only
on prescription and from a pharmacy or government clinic. This rule would

normally prohibit paramedicals from playing a role in distribution. But
in practice pills are available without a prescription. Experts from the
Ministry of Health and Welfare have recently indicated that pilot projects
will be entertained which enable paramedicals to give out contraceptives
where physicians are in short supply, This appears to be in keeping with

the recent overhaul of Mexican population policy.

Though the IUD has been classified as a medical apparatus which must

be administered (inserted) by medical personnel with gynecological experience,

this is not confined to physicians. Recent legislaiion has authorized that
paramedicals be trained in IUD insertion. This the Ministry of Health and
Welfare is presently doing.

At present injectables also need to be prescrited by a physician,

though they may be administered by paramedicals unde: their supervision.

It has been reported (Nortman, 1975) that the full-time equivalent of

61 nurses, 123 auxiliary nurses, 61 field workers are employed in the

government family planning program and the private family planning associa-
tion (FEPAC).

References:

Codigo Sanitario (as amended 1973), 28 February 1973, Diario Oficial,
March 13, 1973.

Cornejo, Keller, Lerner and Azuara, Ley y Poblacion en Mexico (Mexico
City: Fundacion para Estudios de la Poblacion, A.C., 1974).

Nortman, supra.

103.



NICARAGUA

During the last quarter of 1975, the FPA in Nicaragua utilized 31 mid-
wives as distributors of various methods of family planning, including
pills, condoms and spermicides. They were able to recruit 2,440 new
acceptors during the three month per1bd.

In addition AID has granted funds to assist the Nicaraguan Govern-
ment in running 78 family planning clinics. As part of the program some
700 midwives will be trained during 1976 in courses of 4-6 days to dis-
tribute pills and condoms.

In early 1976 the nurses in charge of the paramedical work in the 6
clinics run by the FPA were to receive the training necessary for inser-
tion of IUDs so that other paramedicals in the clinics could be trained
also.

It has been reported (Nortman, 1975) that the full time equivalent of
36 nurses, 34 auxiliary nurses and 18 health workers are specifically allo-
cated to family planning services.
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NIGERIA

Between the years 1966-70 registered nurses at the Wesley Guild Hos-

pital in Ileshaland were trained to insert IUDs by working alongside phy-

sicians. During that time, the seven trained nurses inserted 377 loops.

After 1968, the nurses specialized in inserting IUDs without meidcal super-

vision when they paid visits to the seven maternal and child health stations

within a 25 miles radius of the hospital. Statistics kept during the time

indicates that nurses performance was comparable to that of physicians.

Midwives from Nigeria have also been trained in the United States

for IUD insertions.

Non-physicians are trained to distribute oral contraceptives, condoms,

and diaphragms. In certain training centers in Nigeria, non-physicians

are also instructed in the use of menstrual regulation. (Wortman, 1975).
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PAKISTAN

The use of "lady family planning visitors" (LFPVs) in Pakistan has often
been 'referred to as the paradigm of efforts to utilize paramdicals in the
provision of contraceptive services. Yet, the program, despite its statistical
successes, has not been without its problems. In the face of physician shortages,
particularly femle physicians, the LFPVs were, as early as 1966, recruited
and trained to insert IUDs. At one point in 1969 these personnel were inserting
between 75 and 80 percent of all IUDs.

Along parellel lines the Pakistan program also utilized the services
of the "dais" -- indigenous midwives. These were trained as motivators and
as dispensers of conventional contraceptives.

It has been reported that there are 2,837 such "dais". In addition, there
are reported to be 1717 contraceptive distributors and26,131 retail contraceptive
agents (Nortman, 1975).

Recently, the prescription requirement for oral contraceptives was lifted
though commercial distribution is still limited to pharmacies.
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THE PHILIPPINES

With the issuance of Presidential Decree No. 79 of 1972, the Commlssion on
Population was granted the authority to train aiid authorize nurses and mid-
wives co "provide, dispense and administer all acceptable methods of con-
traceptior.." However, the issuance of the pill and insertion of the IUD
were technically subject to the prescription requirement under the pro-
vision of Republic Act No. 4729 of 1966. With regard to the jill at least,
the requirement was widely ignored.

In June 1975 Department of Justice ruled that the Presidential Decree
No. 79 repealed the 1966 law requiring a prescription for sale of contra-
ceptives. Thus, condoms and pills may be sold through various commercial
channels, indluding local Barraugays centers and womet's clubs, without
prescription.

Recently a three-man Paramedic Certifying Board has been established
within the Commission on Population to regulate the accreditation and certi-
fication of nurses and midwives to prescribe pills and insert IUDs. Under
the program, nuraes and midwives are trained at four training institutions
and posted to doctor-less areas. As of April 1976, 338 nurse and midwives
have been trained. The target Is to train 542 trainees by June, 1976.

At least one pilot project has been undertaken to train "hilots", the
traditional birth attendants in tne ways and means of family planning. That
project, however, had them participating only as motivators, not at distri-
butors. Indeed, as the present law now stands, only registered nurses and
midwives uill be able to do that. During 1974-75, however, 75 FPAs under-
went a 6 day training program in procedures relating to distribution of the
pill including checklist screening of acceptors. This pilot project is to
determin TBA effectiveness in distributing the pill without a prior exam-
ination by a physician.

It has been reported that the family planning program employsl,847 rural
health nurses and 3292 rural health midwives. The majority of these appear
to provide other health services as well ao family planning services(Nortman,
1975).
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SENEGAL

A family planning program at the Clinique La Croix Bleue in Dakar was
begun under the supervision of a nurse-midwife in late 1965. Since that time
family planning .ervices at the clinic have been provided by midwives. The
participating midwives are trained by the director of the program, herself a
midwife. During the first three months of 1973, 208 clients had IUDs
inserted and 404 were given oral or other types of contraceptives.

With the cooperation of the Ministry of Health and financial support of

the Pathfinder Fund tr~ining programs have been organized for midwives at the
Clinique from other French-speaking West African countries.
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SRI LANKA

It is not commonly known that Sri Lanka was one of the first countries

to permit oral contraceptive distribution by paramedicals. In April of

1968 the Ministry of Health, in conjunction with a move to reduce the

price per cycle of the pill by one-half, authorized, as a pilot project,

trained field midwives to prescribe and supply the pill outside the

clinic setting. Some form of medical supervision was, however, maintained.

In order to pzepare them for this task, midwives were given a one-week
specialized course in family planning.

The upshot of this change in the policy was to increase acceptance

rates for the pill. Continuation rates among motivated users also increase

In 1974, the Ministry of Health adopted the policy to permit properly

trained nurses and midwives to prescribe and distribute oral contraceptives

In the past a prescription for the sale'of the pill has been a facet of

the Control of Prices Act, not part of the drug regulations.

Depo-Provera injections are administered in Sri Lanka but only under

the FPA scheme and by physicians.

Family planning and maternal and child health services are fully
integrated. It has been reported that the integrdted program uses
the services of 6,494 nurses and 3,625 midwives on a full or part-time

basis. In addition, 786 public health inspectors distritute condoms in
the field. (Nortun, 1975)
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SWEDEN

In 1972 the National Board of Health and Welfare began courses for
midwives in matters relating to the distribution of contraceptives.
Instruction is now given as part of the curriculum in the schools of
midwifery. After completing the course, the midwives are competent to
insert IUDs, prepare the prescription of orals (not to actually prescribe
them), and give information on all types of contraception.
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TANZANIA

Because of a shortage of personnel to handle clinical services, nurses

midwives and other paramedicals are used to give information, prescribe

contraceptives, including the pill, and in some cases insert IUDs.

The medical and nursing schools include family planning as part of

their curriculum, with some emphasis given to traditional methods as well

as the more modern ones. Only 8.5% of the doctors in the country have

family planning training.

since 1970, 1,768 persons have received training under the auspices of

the YT'A. 33.2% were nurse-midwives; 27.5 were students at medical or

nursing schools.
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TURKEY

The difficulty in distributing family planning supplies to its 35,000
villages, deficiencies in the health infrastructure in the rural areas and
shortage of health workers havemoved the Turkish Government to consider
changes in the law so as to permit nurses and midwives to distribute and
administer contraceptives.

At least one pilot project, begun in the Etimesgut District in 1966,
has utilized to advantage the assistance of nurses and auxiliary nurse-
midwives in the family planning element of its health program. While
the medical officier is responsible for prescribing pills and inserting
IUDs, he is free to train nurse-midwives or their auxiliaries to insert
IUDs for cases where women request that a female do the insertion.

It has been reported (Nortman, 1975) that the family planning pro-
gram employs 889 nurses, 7,067 male nurses and 2,879 midwives.
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THAILAND

Perhaps the most widely written about, the Thailand experience with

paramedical distribution of oral contraceptives has been used as the point
of departure for the argument favored increased use of paramedicals in
contraceptive distribution.

Begun as a pilot project, the mid-1970 Ministry of Public Health ruling

that auxiliary midwives could prescribe and distribute oral contraceptives
made it possible to provide family planning services in more than 3,400
clinics which had no physician. From the date of the Ministry decision new

acceptors of oral contraceptives jumped from 46,719 to 85,668 (first

and last six months of 1970) then from 139,169 up to 155,439 (first and last

six months in 1971).

The auxiliary midwives can be trained within a week's time to screen
potential pill users with the aid of a simplified checklist.

In 1974 the Ministry of Health also approved a plan whereby special

family planning personnel will also distribute orals.

In practice both physicians and nurses insert IUDs. The Ministry of

Health is currently conducting a project which trains nurse-midwives to

insert IUDs.

Experience in the Chiengmai Province has demonstrated the popularity

of injectable contraception. About 70 percent of the family planning accep-

tors there prefer Depo Provera injections over other forms of contraception.

Qualified nurses give the injection. A mobile unit visits 36 village cen-

ters once every three months to dispense the injections. A pilot project

was undertaken in 1974 to assess the possibilities of using auxiliary mid-
wives to administer Depo Provera.

It has been reported (Nortman, 1975) that the full time equivalent of

2,483 nurses and 2,494 auxiliary midwives are specifically allocated to famil)

planning services, but many of those provide other health services as well.
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UNITED KINGDOM

Though the law requires that a physician prescribe oral contraceptives,

it has recently been revealed that many trained nurses in the clinics

run by the Family Planning Association have been dispensing the pill under

the supervision of the clinic doctor.

There -ppear to be no legal barriers existing to the insertion of

IUDs by paramedicals. IUDs are not generally subject to provisions of the

Medicines Act of 1968. But doctors, as a matter of practice, do the

insertions, though there is some indication that if the client consents a

trained paramedical can do the insertion.

An experimental family planning clinic was established in 1975 at King's
College Hospital, London with the financial blessing of the Department of
Health and Social Security which utilizes trained nurse specialists to pre-
scribe the pill and insert the IUD. After a year, a follow-up study in-
dicated that the nurses adequately diagnosed all side effects and inserted
IUDs in 187 patients without perforation or excessiie rates of expulsion.
Prior to participating the nurses received two weeks introductory courses
fashioned to the standards of the Joint Colleges' (obstetricians/gynaecolo-
gists and general practitioners) certificate in family planning.
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UNITED STATES

Due to the shortage at all levels of professional personnel to provide
family planning services, various programs have been undertaken which attempt
to involve paramedicals more directly in the distribution of contraceptives.
One of the earliest of these is the Frontier Nursing Service in eastern
Kentucky. Because of the use of midwives there, a practice somewhat alien
to the rest of the United States, it was possibl4 to train nurse-midwives to
insert IUDs. They also were trained to play a role in the supplying and
encouraging the use of other types of contraceptives.

Similar programs training paramedicals in IUD insertion have been run
in California, New York and elsewhere. And it is estimated that 6 percent
of all IUD insertions are done by non-physicians. Of the two, the one in
New York is the more significant, if only for the reason of its involvement
in training midwives form other countries in all sorts of problems associated
with contraceptive use. Between 1966 and 1973 more than 170 midwives (family

planning trainees) from 48 countries were trained at Downstate Medical

Centre in Brooklyn to provide all types of contraceptive services.

One other category of medical personnel deserves mention here -- the
physician's assistant. There are non-physician personnel who, protected
by special legislation, are authorized to assume many physician type duties.
They also can be trained to specialized in family planning work and those

sorts of duties can be delegated to them by the physician with whom they
work.

Because of the prescription requirement, little can be done by the
paramedical unless it is to screen patients and then fill out a blank pre-

scription form previously signed by the doctor.
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