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Legal Restrictions on the Distribution
of Contraceptives in the Developing

Nations: Some Suggestions for
Determining Priorities and

Estimating Impact of Change

By
John U. Farley** and Steven S. Tokarski***

ABSTRACT

In order for countries to succeed in reducing their population
growth rates to 'teels desired under establisited policie a long temn
and concerted campaign must V waged by both the public and
private sectors, and the skills of medical, legal, political and
numerous other professions must be employed. Nevertheless, the
continuing presure of 3-4 percent population growth rates on the
world's natural resources (particularly food and fuel) compels the
consideration of simpler, less costly measures which hold the
promise of some immediate relief.' A study of eight developing
countries by the Westinghouse Population Center suggests that the

relaxation of legal restrictions on the distribution and use of
contraceptive products may present an opportunity for effecing a

fairly immediate and significant reduction in population growth
rates.

* The authors gratefidly acknowledge the assistance of the Westinghouse Population

Center, especially Gary L. Damkoelder and Robert il. Smith, in the preparation of materials for

this article.
** Ph.1). Professor, Graduate School of Business, Columbia University. Professor Farley

has been active in research in family planning for a decade.
*** M.B.A. Mr. Tokarski was formerly a research associate with the Westinghouse

Population Center, is currently a student at the Columbia University School of Law and is a Staff

Member. Columbia Human Rights Law Review.
1. If current fertility levels continue into the fuiture, world population will be nearly 7

billion in the year 2000, over 21 billion in 2050, and about 34 billion in 2070-or nearly ten times

today's size within a century. See WORLD POPULATION: STATUS REPORT 12 (Reports on

Population/Family Planning No. 15. 1974). See also, F. Thomas, REFERENCE TABLES 7O "THE
FUTURE OF POPULATION GeoWni" (1973).
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IN1 R(O)ITUCTION

Various aspects of law are recoginized to have Some impact on population
development, particularly on the i'ecent eflorts in many countries to reduce
populatioln growth by the implementation of ftnily planning programs. Offi-
cial re(ognition of the importanice of law i:n population planning is evidenced
1)), the Declaration on Population by thirty heads of state in 19672 and 1)y the
tinalifilnotiS adoption of the Teheran Proclamation by the United Nations
Conf'rence on lnan Rights in 1968.'' On a Iore pragmatic level, sustan-

2. (Conclisions of the Declaration were:
'As IHeads of (overntents actively concerined %',ith the populationi problem, we share

these tonvitctions:
"We bwiit'f' that lh, poplation probhvin mst hi' recognized as a principal el,<nlw t in long

range national planinng if gov 'ernlmenlt ts art' to achieve tIeir e onomillic goals and fitlfill tile
aspirations of their pvople.

"'Wi .ht'lie that the great majority of parents desire to have the knowledge anld the neas
to plan their ftinilies; that the opporttimity to decide th, inmhtr and slF wing of children is a basic
human right.

"w. bhclt,' that lasting and meanhilgfit peace will dvel nd to a considerahle measure upon
how% the challhnge of population growth is ie.

"We Ii'it' tle. objectlv of [nnily planning is Iht' enricliment of himnian lift, not its
restriction; that fitinily planning. by asstring opportunity to 'ach pcrson, frtes man to attain his
iidivitha; dignity anti reachi his fill poteitial.

"lecognizing that failly planing is in the vital int'rest of both tile nation and tle fin ly.
we, the undersigntd, earnestly hotpe that leaders around the wirhl will shar' our views and join
with [is in thi:; great c'hallenge for the well-being and hapipiness of people everywlire." See
Declaration ot i'opilation: The World Leade'rs' Statr'nwtt 3 in I STUDIES IN FAMIILY

PI.ANNING 26 (1968).
3. U.N. Confirent'e oil Human Rights at Tehtran. U.N. Doc. A/CONF. 3241 (196).

Resolution XXIII, on "lii Ita Rights Aspects of Family Planning," is reprinted witl ' i' text of
the Proclamation of Tehtran in 63 AM. J. OF. INT'l. LAW 674 (I969). It contains the fitllowing
ope'rative paragraphs:

1. Obv.n,'rvs that the present rapid rate of popilatio growth in some areas of the
world hampers the ',trngghv against hunger andl poverty, and in particular
reduces tile possil iiitits of rapidly atltitving adequate standlards of living,
including fooil. clothing, housing, medical care, social sectirity, edtication and
social services, thereby imipairing the filI realization of hunman rights.

2. Recognize'.s that moderation of the preseit ratt of popiation growth iil such

areas woulhi enhnce tihe conditions fiur offering greater opportunities finr the
enjoymlent of human rights and the improvemhent of living 'onditins for etach
pt'rson.

3. Considers that coi,plhs have a isa sit human right to decide freely and responsibly
on the number and slIxcing of their children and a tight to adeq,,ate education
and information in ttis respect.

4. Urges Member States and Unitetd Nations hodites and specialized agencies
concerned to give close attention to the implications for the exercise of human
rights of the present rapid rate of intrease in world population.

In 1974, the World Plan of' Action. adoIpted by 135 participating natitns at the Conference ott
Population in Bucharest, went even further by extending the right to education and information
to individuals as well as couples. S,'e A Repmrt on Bucharest 371 in 5 STUDIES IN FAMILY
PLANNING 12 (1974).

4. For other examples of international concern for population problems, se' D. PARTAN,
POPULATION IN TIE UNITED NATIONS SYSTEM (Law and Population Book Series No. 3, 1973).
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tial legal research has lhttin ,oudlocted ill the (,tlort t(; com)ile those elements
of \various legal svstnlls thought to have an elh'1;ct oil population growth rates.71

While the colni nection betweell law and Family planning is now widely
accepttd , 6 analysis ill this field lus rarely advane(d benyond speculation that a
particular statute or rtgulation has tile elect of' tintributlting to incr(asing or
decreasing poptihitioii growth rates. 7 it is a(knowhldgd, hjr esalih,, that

sore, laws are likvly to have a greater impact than others and that soiit'
ullaniges can It, achi d lIlly at great poIlitical, etconclinic or othler social (x st.8

Yet in a y cootlltries, tven those with national population policies, no
attemjit' has beell iade to idenltif'y priorities from amolng the many changes
suggested by Iegal stuldies. This is doe ill part to the (iffictilt, of perf'rming

quantitative analysis il So complicated a stiubject area as fitmily planning.
Proi .jec tio of tlit impact of ol' law o ('\vn of a set I l" laws re(ii ns isolatiol of

legal fictors f'rin religion, huloily (,(.ol'n0ic stat is and (,I hmti raly Ibased Ibeliefs

andi practices. Nt,-.rth(ilss, siflicient data are now avai!able in some cotin-

tries to allow rough calcullations that i(hlntif changes ill law that wouldll hav(.
iiitl(liatc, and not ilsignificailt inl'act at relatively low cost.

!!:lormation gathered ill a study of eight (leveloping nitions'0 shows that

5. Mlost notabh ofl ll'vE At1rts ik th' I..w at] I'opulation l'rogramij off the FI''tcher
School of, I.aiS% and l)iplln . lro,.ll 1'o'%it. NSE' S I ('UlhIil, M. (:OIEN. LAW ANI l'oII'UI.A-
IIION (CIASSIIICAI'ON PIA\ (19t73).

i. The (',ilec''tiEon i't,'ii k .L, and pololaion ha,% be.en r'(gnizt] at the Iolicy I'Y l fir
II tail.' , ars:

. liTe attit(e', ol it state ak al' a hv it ,liE oilt ' i ltV5\ehiij li't of' its
Ipolillation, '5hats'cr the end pInrsult' b\ law. and that. ven \014-n thE' law

pretends inEIilit r'e'v.
-In its turn, i- Ilpulation. Ill its \cry structure, exer'ises all intliEnce oni

tever' sort o|" lit\%: E'.ontitiitional. oE gani ni ld statitior'."

j.I)ouiblt-t. Ov 'N i~ l Dlt)is LeS..IArs ItIEEE ,i a Poult~~ion 1( 39-56 inl 41 POUiArTION 1 (1949).
Cits'd ol L [A' , 1.41115 W1 Iil 1i I'liinning 81 it 2 S-ru'oIl.- IN F'AMII.Y i'I.ANNIN; 4 (1971).

7. i). Berman. Wtorkin I'api'erl I nk'E'EdII' E1" tlEv SixtVIEih Il lns kJold ofJin in
AssoIt IArIsION IOF il IIA k s .ill: rIi'm BiFR .Y.. OF "111: is u1.1.: ii" . RL F L lA IN POP'L.AION PIANNGIN(
(1972).

.. B. [herelson, li'!/o,d FamilIi 1Piiig 163 SC:I-. F(:i: ,3.3 (1969).. SE' .als T. Lyons Jr.,
The Political l'ro,','.s pi li L.e'gatl Chang l I's P lDIN CS IF TiHIE A.iEISI(AN SOCIETY OF

INTEIRNATIONAI. L.AW IE;IONAI NIEE'I'I .; AN) Tilt: JOIIN BAS.SETT' Nl(lIIE: Soc(rIIY clF
INI"IINTER A IONAI. L AW Ss,\ ' i ' s Ii il: S1 Ml(.) Wi POI'LATIoIN C(alSIS: POIitIY IMPLICATIINS AND
TIM Rut.E 01" .AW (1971).

9. ' For examnple. iin tli g to forecas'tl th( contining declinel I fertility that be'gan in the
United S ta ,'s luring tIhe late 1950's the deinographer ill the mid-sixties had no basis fur believing
that thi rash Elf teci)age iiarriags *% id bide; women's Iil'eraltion wuld o '(I'ome a inatlr
socil fitce; tilt' diorte rate 'oul] tlake another sharlp sWing ipward; filiil n nlaing services,
inclntding aboionn. %ould become Ilhl accepvltab~le and] availalv to Ilarge segments (if the

population; or that I)th inflatiol ,mti uIemlohlyment would soar dIiring it' last two years of tilt'
dtde.t'." Be'rman . silipra iot' 7. at 5.

10. During 1971-2 tile Vetsliighnse Population Center (Columlia, Nid.) and research
firms in eight cotntri's (Turkev, Iran, Thailaiv,, S. Kor'a, the Philippines, Venezuela, Palama
andi Jamaica) s)onsoredl i the U.S. Agency Cafr Interna!ionl Development, conduicte] a three

lirt studty of ti.t' current and potential role' of tile collercial sector in family planning: (1) a
survey of iinlptrters and distributors of contraceptives in each country to examine sales levels of
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stibstantial groups of persons iin the developing nations have already decided
to limit their tumiilv size but cannot do so because cmtraceptive products are
either physically or economically unavailable to them. Analysis of the same
data shows also that eliimination of legal restrictions directly aflecting con-
traceptive product distribution is likely to result it? a visible reduction of
population growth rates over a relatively short period of' time. This analysis

proceeds in the fillowing steps: (1) outline of the cirrent laws affecting the
availabilit. and use of contraceptive prodlucts; (2) identificatioti of potential
users of contracelptiVes who are currently barred f'rom access to contraceptive
products and inforiatiowt (3) proposed changes and estimation of impact; (4)

obstacles to imphlmentation, and (5) a look to the fiuture.

I. ()U'X.INE OF CURENT LAWS AFI:ECTING TIIE AVAILABILITY
ANI) UsE ()I; ,' CONTBIACEPTIVE PIOI)UCTS

The Spectruin of laws al cting population growth rates is very broad,
touching both the public and private sectors'1 and both product and natural
metlXs' 2 of contraception. 13 Analysis presented here, however, is primarily

commnercially (list ributed cotttraceptivt's and to deterutnine tile factors inilvding and/or hillitating
commercial distribntitm;t (2) a survey of operators of' retail outlets was undertaken with tile
ft)llowitg tbjectises: tprofile retail outlets which sell contraceptive prodlcts; to determine
ctisto nter profiles. to (httenninc the deree of knoledge sellers have about fanlily planning and
their atlittide towards selling imily planning products; to (heterutine the role played by
ctotracvpti v sellers in lmilv planning, to determine the types of contraceptives sohl in retail
outlets; and to determine the sourte of soupply of retail outlets and degree of availability of
comtraceptive products; (3) a stratified multi-stage randotm sample survey of the fertile population
of each countr' %%as condiieted in order to evalat, the potentid for increasing availability and
usage of* t-,utraceptise products. )ata relevant to marketing decisions were sought as well as
infirttation t a more traditiotal, demographic nattre. lit particular, data were cllected in order
to distinguish grotps that might differ in their receptiventss to family planning (i.e. to identify
market segments) aid to target policies tossard these groups. A structt red questionnaire was used
to surwty the firtihe population and to obtain informatioi relevant to tile hypothesizd factors
afl-''ting the it se t-f coltraceptis ilrxlcts. To obtain a comprehensive picture of the target
poplulation, both men and ssoiten were interviewed. A sunple tof i,000 cases eveidy divided
heteeemt mlles and IVmnales wits selected for tte sumrev. Tite questionnaire was prepared in
English, translated locally in eath tc)umtry and was then pre-tested fior appropriateness, wording,
se ,enci tg of questitns aitd revised accrdingly. All rtspldents were married (except where
cultual circumstamces legiti mized tntmarried couples) ,a' d the finual, was fertile and Iwtween tile
ages of 15 and 44 years. It sltuld be noted that not all riral areas were sampled and that
data indicating usage tf contraceptives is probably slightly overstated. See (,t r.STINGIIO)USE
POPUI.ATIlN (ENTER, DISTRIBUTION (IF CONRACEPTIVES IN TilE COMMEIWIAL SECTOR OF
SELECTED DEVELOP'ING COUNTRIES: SUMMARY REPORT (1974). (Hereinafter cited as Westing-
hotbuSe, SUMMARY REPORT).

11. In this article, tle terms "private sector" and "commercial sector" are defined to
include profit making cotlpa. es engaged in tht manufacture, distribution and sale of contracep-
tive products. The "public sector" is defined as official fatmily planning programs supported by the
natinal or local goventnent aid iongovernmental organizations engaged in family planning
activities supptrted by private or nonprofit institutional funds.

12. In this article. tte term "product methods" includes only contraceptive products that
may be self-administered: oral coltraceptives, condoms, spermicides, injectible contraceptives.
The term "natural methods" is used to meim rhythm and withdrawal.

13. L. Lee, Law and Family Planning 81 in 2 STUDIES IN FAMILY PLANNING 4 (1971).
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concerned wvith laws regulating availability and use of contraceptive products

which may be self-administered (oral contraceptives anl condoms) aml which
are available through the private sector. Before considering th laws affecting

contraceptive distribution, a brivi' description of' family planning delive'r
systenis is in order.

Traditionally, faniily planning program services and infirmnation have

beell provided throuigh regul;tr medical channels (operating hospitals, private
physicians and tile social security network are often used) 14 which are
themselves subject to miany of' the barriers discussed above. Where national
family planning policies and prgraiS exist, imnplementation is often through

clinics specially stalld for distributing informnation and contraceptives, and

clinics operated by volunteer organizations are also iipolrtant in imany

cases.15 In general, though. liunily planning is a low priority activity of the
coll eitioinal illvdical systeln 1

Because organized finily planning services originated in tile public
sector or with volunteer organizations, private sector activity has been viewed
as superfluous, f'requeitly ignored and occasionally discouraged. As a result,
until recently, little special attention was paid to tile impact Ulpon lpopulation

policy of laws afhectingy commercial sales, distribution or prolnotiOni of' con-

traceptive prolducits. Contraceptives were often grouped with other products
(oral contraceptives with ethical drligst 7 anIld Cton(dlns with imiscellaneous
rubber goods) and were subjected to lthe sane rate of' taxation and ty)e of

regulations mnd restrictions as these other priducts. Since direct consumer
advertising of' explicit informnation on ethical products is generally prohibited
or controlled, couples who havt, decided to limit or space children may not
know where to obtain or how to use oral contraceptives. Similar limitations
often govern coinmnuinication about other contraceptives.

Over the past fe.'w years, increased attention has been foculsed on the

actual and potential role of the commercial sector in supplying contraceptive
products in the developing nations. One reason fior this interest is the
suirprising abhlity of' this system (even when confronted by legal harriers) to
move contraceptives at relatively high prices, often in competition with

government programs which usually provide materials free or at nominal cost
(Table 1). There are several reasons for this. First, in most developing nations
medical resources and governmental spending power are simply not sufficient
to provide services to the entire eligible population, particularly in rural areas

14. D. Seidman. Alternatire Modes of Drfitmring Farmily Planning Services 6-12 in I
STUDIES IN FmI.Y Pi.ANNIN( 52 (1970). Ser a/,o B. Berelson, Beyond Family Plannling 163
Sell-:net; 533 (1969l).

15. Id.
16. Id.
17. An ethical drug is one which may h legally obtaind only by physician prescription in

a registered pharmacy. Proprietary drugs are sold over-the-counter io both pharmacies and other
retail stores.
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TABLE I
PERCENT OF TOTAL FERTILE COUPLES SURVEYED, IN EIGHT COUNTIES,

CURRENTLY USING A CONTRACEPTIVE PRODUCT, BY SOURCE

OF SUPPLY, 197218

Total % Using
Country Private Sector Public Programs Contraceptives

Turkey 27% 5% 32%
Iran 16% 17% 33%
Thailand 20% 20% 40%
S. Korea 10% 25% 35%
Philippines 3% 10% 13%
Venezuela 19% 18% 37%
Panama 27% 13% 40%
Jamaica 2M, 17% 37%

where the majority of these populations live.19 The private sector in tlhese
same countries, however, can reach almost all segments of the population and
can in many cases delivei products more cheaply than clinic based govern-
men, programs. For example, the large numbers of pharmaceutical and
non-pharmaceutical outlets (which usually do not now sell contraceptives) to
be found even in the most remote rural areas, are channels through which
more products and even some information could be delivered. Moreover,
pharmaceutical manufacturers and importers have the selling skills, and local
advertising agencies have expertise in communications to help design and
implement needed advertising or promotional campaigns. 20 Private sector
potential, however, is particularly limited, in part because of legal regulations
affecting availability of contraceptives as well as their price.

Laws affecting contraception can be broken down into two groups. First,
there are laws which are primarily directed toward family planning and birth
control practices. The "primary-effect" category includes laws regulating
abortion and sterilization; laws establishing family planning programs and
clinics; laws authorizing or prohibiting para-medical personnel from prescrib-
ing contraceptives; laws relating to public education about sex and birth
control practices; and laws which regulate the use, sale, display, advertising,
importation and manufacture of contraceptive products.

Relaxation of any of these legal constraints can be expected to increase
the quantity and variety of contraceptives available through the commercial

18. WVestinghOuse. SUMMARY REPORT, supra note 10, at 25.
19. "'The inequities of a physician-distributed method such as oral contraceptives are

apparent in the following example. Over half of the 5,000 physicians in Thailand are practicing in
Bangkok (population 3 million), and a maqority of the rest are practicing in large capital cities and
towns. There are less than 200 rural health centers with a physician for the 80% of the population
living in rural areas, and very few doctors are in private practice in these areas." L. Atkinson, R.
Castadot, A. Cuadrns & A.G. Rosenfield, Oral Contraceptives: Considerations of Safety in
Non-Clinical DistributOn 246 in 5 STUDIES IN FAMILY PLANNING 8 (1974).

20. See Farley & Leavitt, Private Sector Logistics in Population Control: A Case in
jamaica 449-459 in 5 DEMOGRAPIY 1 (1968) and LEVIN & BELSKY, COMMERCIAL PRODUCTION
AND DISTRIBUTION OF CONTRACEPTIVES I (Reports on Population/Family Planning No. 4, 1970).
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sector. Any Itgal changes which would ficilitate the freer flow of materials and
infornation should be particularly eflective in reaching those segments of the
fC'rtile population which are receptive to the notion of' contraceptive usage.
but are presently unable to gain access to contraceptive products. The impact
of such changes oi segments which display negative or indifferent attitudes
toward the use of' contraceptives would clearly be Inore limited.

There is also a large variety of laws (not included in this study) which

though mainly designed to implement other social or administradve.policies,
incidentally all'ct population patterns. Laws which have a secondary effect on
population include laws relating to family and person1al status (minimum
marriage age, divorce and remarriage, adoption and succession), social welfare
measures (fiunily and child allowances, maternity leave and benefits, child and
fmnaIe labor laws, old age setiirit. , housing policies), educational programs
(compulsory education, education for women, medical education), public
health and inedical practices (regulation of medical practice, required health
standards for public services), taxes (income tax exemptions related to family

size) and controls oin migration, internal movement and urbanization. More

specifically, insofar as social security programs replace children as the guaran-
tors of support during old age, the perceived inportance of children for this
role may decline. Families might be induced to plan to have fewer children or
to increase the years separating each birth. It may be reasonable to anticipate
that population growth rates will decline as a result of the institution of a
social security program or of some of the other "secondary-effect" measures
listed above. However, these broad social policies are rarely, if ever under-
taken fir the purpose of meeting population program goals. In many cases, they
are adopted lecause of their primary effect and little or no thought is given to
their secondary eflect oi population growth. 21 In addition, the timing and size
of any decline in growth is not readily determinable without considerable
expensive and time consuming research. Consequently, the "secondary-
effect" measures are not likely to be effective in achieving any immediate
change in population patterns.

In the eight cxontries surveyed the "primary" legal impediments to the
more extensive use of birth control methods varied in type and number.
These laws are derived from diverse sources and generally do not comprise a
monolithic body of national law relating to the distribution and usage of
contraceptives. Some of these laws originate from public health codes or from
regulatory schemes covering commercial trade, both domestic and foreign,
while others represent examples of governmental supervision over quality and
safety in the medical and pharmaceutical spheres of activity.

21. R. Ravenholt. POLICY, TECHNOLOGY AND THE CONTROL OF FERTILITY, in PROCEED-A

INGS OF THE AMERICAN SOCIETY OF INTERNATIONAL LAW REGIONAL MEETING AND THE JOHN

BASSETT MOORE SOCIETY OF INTERNATIONAL LAw SYMPOSIUM, THE WORLD POPULATION
CRISIS: POLICY IMPLICATIONS AND THE RuLE OF LAW (1971).
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Legal restrictions affecting the availability of contraceptive products
generally fell into the following categories:

(1) Laws Related to Price
(a) High duties and taxes on rew materials needed for local production

of contraceptive products and on imported finished contraceptive
products; 22

(b) Government 7-ontrols on price and fixed margin controls often en-
couraged resale through multiple levels of wholesalers with resultant
higher prices to ultimate consumers.2 3

(2) Laws Restricting Channels of Distribution and Sales Outlets
(a) Laws restricting distribution of oral contraceptives, vaginal tablets,

and in some cases, condoms, to registered pharmacies;2 4

(b) Requirements of physician's prescription and medical supervision for
oral contraceptives and some vaginal products, and restriction of
activity of para-medical personnel;25

(3) Laws Contributing to Inadequate, Irregular Supply
(a) Complicated customs clearance procedures, time consuming import

license requirements and restrictions on the availability of foreign
exchange;

28

(b) Restrictive quotas or total exclusion of imported contraceptives;27

(c) Limitations on local manufacturing; alternatively, a requirement of
domestic production;2

8

(d) Re-export requirements imposed on imported raw materials;2 9

(e) Internal regulations relating to ?pproval of drugs prior to sale on the
market and trade agreements according preferential treatment to cer-
tain countries' products; (these restrictions limit not only the quantity
of supply but limit the variety and range of products available on the
market);3 0

() Lack of legal incentives (tax credits, etc.) to encourage holding inven-
tory at the retail level;31

(4) Laws Barring Advertising and Dissemination of Information
(a) Prohibition or censorship of advertisement and/or store display of

contraceptives, vaginal tablets and condoms;3 2

22. Westinghouse, SUMMARY REPORT, supra note 10, at 106-135.
23. Id.
24. Id.
25. id.
26. id.
27. Id.
28. Id.
29. Id.
30. id.
31. Id.
32. Id.
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(b) Restrictions on the role of pam-medical and non-medical personnel

as family planning consultants;33

(c) Laws restricting promotion of contraceptive prolucts to conventional
detailing to physicians, i.e. sampling and retail promotions; 34

(The important identifiable barriers in each country appear in Table 2.)

II. IDENTIFICATION OF POTENTIAL USERS OF CONTRACEPTIVES

WHO ARE CURRENTLY BARRED FROM ACCESS TO

CONTRACEPTIVE PRODUCTS AND INFORMATION

Legal systems, particularly those components with the primary effect

just discussed, do not deal with population dynamics in the aggregate, since

population growth rates are the product of independent decisions made by

large numbers of couples acting in private, outside the general control of law

enforcement. Consequently, analysis must focus on the effect of law on the

decision making process of individual couples. One major component of this

process is the decision (implicit or explicit, conscious or by default) to practice

some form of modern contraception. For the purpose of developing workable

proposals to influence this decision it is necessar, to focus on specific groups

in the fertile population most likely to be affected by the lowering of legal

barriersa6-i.e. comprising the most promising segments for family planning:

33. id.
34. Id.
35. Information summarized in Table 2 was gathered from the following sources: U.S.

Dept. of Conunerce Regional Desk Officers; Dept. of tlealth in each country; Customs Bureau in

each country; Office of Price Control where present; and interviews with importers, manufactur-

ers, distributors and retailers of contraceptive products. It appears in the Westinghouse,

SUMMARY REPORT supra note 10, at 106-13,5.
36. From the marketer's point of view, there are three basic steps in developing a plan for

increasing the use of contraceptives. The first step is to group the total fertile population

according to those likely and unlikely to be receptive to the promotion of contraceptive products.

Current contraceptive practice, the desire for more children (complete or incomplete ideal family

size), and the intention to use a contraceptive product in the future are the factors which best

indicate to which group a fertile couple should be assigned. While the value of these factors as

absolute predictors is as yet undetermined, they do seem a fair indication of current receptive-

ness to promotion of contraceptive products. The second step is to analyze demographic and

behavioral profiles in order to develop appropriate means of reaching each group (target

audience) and introducing it to the use of contraceptive methods. The third step is to determine

which activities will have the greatest impact toward reaching this objective, so that resources

available to the priva e and public sectors can be allocated to them. Participants in random

sample survey, conduc .d in eight countries were segregated into three groups (Level I): those

using contrace-ptive products, those using natural methods and those not using any method. Each

of these groups was then subdivided into groups of couples expressing the desire to have more

children or to stop having children and into groups who believe that God rather than their own

actions determined family size (Level 11). In addition, norn-users and those using natural methods

were also subdivided according to whether or not they intend to use contraceptive products in
tf f'tre (Level Ill). The figure below displays these market segments.



TABLE 2
ELEMET OF LAW IDNTInE AS IMPEDIMENTS TO INCREASED DISTRIBUION OF CONTRACEMIvEs IN SELECTED DEVELOPING COUNT.RIES,

197235

Legal Restrictions* Turkey Iran Thailand S. Korea Philippines Jamaica Panama Venezuela

(1) Laws Related to Pricing
(a) high duties and taxes x - - x x x x -(b) government price controls x x - - - x x x

(2) Laws Restricting Chcnnels of
Distribution and Sales
(a) distibution in pharmacies

only 1. oral pills x x x x x x x x
2. condoms . .x

(b) physician prescription re-
quired for oral contracep-
tives x x x x x x x x

(3) Laws Contributing to Inadequate
and Irregular Supply
(a) complicated customs proce-

dure, import licence re-
quirements and restrictions
on foreign exchange x x x x x x x x

(b) quotas or total exclusion
of imported contraceptives - x - x x - - -

(c) limitations on local manu-
facture or requirement of et
domestic production x x -

(d) re-export requirement im-
posed on imported raw
materials - - - -....

(e) internal regulation of
drug licencing x ..... x x

(0 preferential trade
agreements . .... • - -

(g) lack of legal incentives to
increase retail inventory x x x x • X -X



TABLE 2 (continued)

Legal Restrictions* Turkey Iran Thailand S. Korea Philippines Jamaica Panama Venezuela
(4) Laws Barring Advertising and Dis-

semination of Information "

(a) prohibition or censorship of
advertising 1. oral pills x x x x x x x x

2. condoms x x -x x x x

(b) restrictions on role of para-
medical and non-medical
personnel x x - - x x x x S.

(c) restrictions on promotion ---

of contraceptives x x x x x

* A description of the study which gathered this information is found in footnote 10. Z



Level I Level II Lecel III

[want more children

I want to stop having children

wat morr- children will use a product

will not use a product

Surveyed will use a product
using a natural method T

Fertile want to stop ha% ;nE children
(rhythm, withdrawal)

Couples will not use a product

oic_ _ll use a productGod decides i "

will not use a product

wnt more children will use a product

I not use a product o:

not uing ny mthodill use a product
not uing ay metod wnt to stop having children

will not use a product

eill use a product

will not use a product
0
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(1) Couples currently practicing some contraceptive method and not

desiring to have more children in the future.

(2) Couples not practicing contraception who

(a) do not desire to have more children, and

(b) are willing to use a modern contraceptive method.

The percentage of the fertile population in each of these groups in eight

developing nations appears in Table 3.

TABLE 3

PROPORTIONS OF SAMPLES,*IN EIGHT COUNTRIES, COMPRISING MOST

PROMISING SEGMENTS FOR FAMILY PLANNING, 197237

Non-Users, Who Do Not Want
To lave More Children, and

Current Product Users Are Willing To Use Some Form

Country Wishing To Stop lavii.' Children* of Birth Control Device

Turkey 21% 23%

Iran 26% 16%

Thailand 26% 18%

S. Korea 30% 20%

Philippines 9% 17%

Venezuela 22% 11%

Panama 26% 11%

Jamaica 4% 13%

* Sampling frame leads to some overstatement of usage and perhaps intention as well.

** The remainder of product users are probably using contraceptives for child-spacing.

However, there is not sufficient data to analyze this group carefilly.

In practice, the law affects these and other segments of the population in

different ways. For example, those not practicing contraception and wanting

to stop having children will be more affected by various prohibitions on the

flow of information than will those already practicing a modem family

planning method. In addition, a given person may shift several times over a

lifetime from one category to another (i.e., starting as a non-contraceptor

wanting more children early in marriage, becoming a practicer wanting more

children later in life as spacing of children becomes a concern, and finally, as

the family approaches completion, perhaps shifting into the category of

wanting to stop having children). The strategy of approach for each group

might also be different:

(1) Those couples practicing contraception who want to h:tve more

children might be encouraged to continue practice for a longer than

usual period between children.

(2) Those couples not practicing contraception who do not want more

37. Westinghouse, SumNmARY REPORT 78-85.
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children and whi) would consider using some form of contraception
might respoind to easier access to information and materials.

Of )timrse, both strategies imply that removing legal restrictions is only a
part of the solution b(.anse attitudinal and behavioral problems not amenableto legal solution also (nstitute major barriers to influencing these couples'
decisions towards the practice of' family planning. For example, nearly two-
thirds ( " the couples surveyed were not using any effective contraceptive
methox (Table 4) and betweei one-quarter and one-half stated that they
would 'cr uise' any contraceptive product, s Probably more important, most
couples expressed a (esire for large timilies. Three or more children (Table 5)

TABI 4
PERCENTAGE OF SU'RVEYED COUPLES IN EIGHT COUNTRIES USING

NODERN (:ONTRACEPTIVE N|ETIIODS,* 197239

Percent of Sample Using Percent of Sample Not Using
Country Modern (onitracteptive Met ho d Modern Contraceptive Method

Turkey 32% 68%
Iran 33% 67%
Thailand 40%, 60%
S. Korea 35% 65%
Philippines 13% 87%
Venezuela 36% 64%
I'anama 40% 60%
Jamaia( 38% 62%

• Oral contraceptives, condoms, spermicides or injectibles. IUD excluded.

TABLE 5
EXPRESSED IDEAL FAMILY SIZE OF FERTILE COUPLES

IN EIGHT COUNTRJES, 197240

Number of Children Desired
Country 1 to 3 More than 3 God Decides Don't Know

Turkey NA NA NA NA
Iran 28% 48% 21% 3%
Thailand 43% 39% 3% 15%
S. Korea 56% 42% 2% 0%
Philippines 30% 55% 14% 1%
Venezuela 42% 57% 0% 1%
Panama* 27% 69% 1% 3%
Jamaica* 27% 55% 7% 11%

• First column designates I or 2 children. second designates more than 2.

38. Id.
39. Id. at 17-24.
40. WESTINO;IIOUSE POPULATION CENER, DISTRIBUTION OF CONTRACEPTIVES IN TIE

COMMERCIAL SECTOR OF IRAN 76-132 (1974); WESTINGIIOUSF POPULATION CENTER, DISTRIBU-
TION OF CONTRACEPTIVES IN THE COMMERCIAL SECTOR OF THAILAND 103-160 (1974); WEST-
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%%as the expressed ideal familv size of 404 of South Korean and Thai couples

and as inlan as 7(' of Philippine and Iranian couples (if' "God decides" is

inchlded as meaning nore than three children). As to reasons fior non-practice

of alInilv planning (Table 6). ion-users most often cited the danger" or

TABLIIE 6

REASONS NON-USERS OF CONTRACEPTIVES (IE FOR NOT PRACTICING

FAMILY PLANNING. EIGHT COUNTRIES, 197241

Comitry " Dangt-rous" Prefir Natural .Mothoius* ."Immoral" Want More (hildre I

Turkey 34"i 1l NA 4%

I ran I I( 15( 19% I M

Thailand 364 I '" 5% 16l,

S. Korea 7 l1Ml - 41%

pililippines 3911 514 7% 24%

VtInt/.tl'Ia 38% 15A 9% 7%

Panama .I 3% - 19%

JaiiIaita 11 10,4 10%, 9%

Rhythmi or %%ithdrawal.

"inilorality" associated with contraceptives or that they wanted more chil-

d re 11.
Nevertheless, there is now a significant group of fertile couples who do

not want to have more children (Table 7). Also, while most couples desire

TABLE 7

PERCENT OF FERTILE COUPI.ES IN ILIGIIT COUNTRIES, BY DESIRE

FOR MORE CHILDREN. 197242

Country Want More Childrtn Wanit To Stop Ilaving Children

TIurkey 34% 61%

Irati 29% 55%

Thailand 39% 57%

S. Korea 324 67%

Philippines 39% 50%

V'tltlehilla 42% 46%h,

Panama 38% 58%

Jamaica 62% 38%

more than three children, many couples surveyed said that they already had

More children than they (mosidered desirable (Table 8). While some of these

INGIIOUSE POPULATION CEFNTER. DIsTRIBUTION OF CONTRACEPTIVES IN TIlE COMMERCIAL

SECTOR OF SoU'ri KO(REA 82-136 (1974); VESTINGIIO()SE POPULATION CENTER, DISTRIBUTION

oF CONrTIACEPTIVES IN TilE COMMERCIAL SECTOR OF TIlE PIIILIP.'INES 70-132 (1974); WEST-

INGIIOUSE POPUI.ATION CENTER, 1IISFRIBUTION OF CONTIACEPTIVES IN TilE COMMERCIAL

SECTOR OF VENEZUELoA 63-72 (1974); WESTINGIIOUSE PoPULATION CENTER, DISTRIBUTION OF

CONTRACEPTIVES IN Till COMMERCIAL, SECTOR OF PANAMA 71-156 (1974); WESTINGHOUSE

POPUI.ATION CENTER, DISTrIBUTION OF CONTRACEPTIVES IN TIlE COMMERCIAL SECTOR OF

JAMAICA 61-168 (1974).
41. Westinghouse, SUMMARY REPORT 92.
42. Id. at 87.
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TABLE 8
RELATIONSHIP OF ACTUAL AND EXPRESSED FAMILY SIZE OF FERTILE

COUPLES IN EIGHT COUNTRIES, 197243

Ideal Family Less Ideal Family and Ideal Family
than Current Current Actual Greater than
Actual Family Family Size Actual Family

Country Sizea Are Equalb Size'

Turkey 15% 34% 51%
Iran 24% 33% 43%
Thailand 11% 34% 55%
S. Korea 25% 38% 37%
Philippines 19% 34% 47%
Venezuela 35% 32% 33%
Panama 26% 41% 33%
Jamaica 20% 17% 63%

' Already have more children than they want.
b lave as many children as they want.
c Wpnt more children.

couples will not use contraceptive methods for one reason or another, a not
insignificant minority said they were willing to use a contraceptive product
(Table 3, supra). Changes in regulations affecting contraceptives, particularly
those affecting price and availability, could help these segments of the
population implement their decision to limit family size.

III. SUGGESTIONS FOR CHANGE ANr ESTIMATION OF IMPACT

Potential users are confronted by four types of barriers: (1) prohibitively
high cost of products; (2) inadequate and irregular supply of products; (3)
restricted access to sources of supply; and (4) lack of information concerning
contraceptives. Some remedies for these problems are presented here and in
the case of the problem of product cost, followed by an effort to calculate the
impact of the remedy on population growth rates. Estimation of the impact of
price reductions is possible because survey data are available regarding price
sensitivity of consumers in seven of the eight developing nations surveyed.
While lack of similar data concerning the other potential remedies precludes
an attempt at making even rough estimates, the information that is avilable
(see below) clearly implies that wider distribution of contraceptives is likely to
achieve significant results at low cost to national governments. In addition,
market experiments currently under way in at least three developing nations
may soon generate data which will make these calculations possible."

43. Id.
44. Market experiments are now in progress in Jamaica (supervised by the Westinghouse

Population Center, Columbia, Md.), Lenya and Sri Lanka (supervised by Population Services
International New York, New York).
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A. Prohibitively ligh Cost of Products

The sheer cost of contraceptives relative to income prices them out of

the range of a large part ot the population in tile developing nations. 45 The

average cost of' using an oral contraceptive or condons effectively for one year

ranged from 27 to 6%, of per capita GNP (Table 9) in the eight countries

surveyed as compared to a small fraction of one percent of income in the

developed countries.

TABLE 9

MEDIAN COST OF CONTRACEPTIVE USE PER YEAR IN EIGHT

SELECTED COUNTRIES, 197146

Oral Pill Oral Pill Estimated Condom
Price/ Price/Yr. Condom Prke/ Price/Yr.

Year for as % of Yr. ior a Reg- as % of

GNP/ Regular GNP/ ular Condom GNP/

Country Capita User Capita User Capita

Turkey $350 $9.10 2.6% $7,20 2.1%

Iran 327 11.05 3.4% 6.00 1.8%

Thailand 4Wt) 7.80 2.0% 8.40 2.1%

S. Korea 200 7.00 3.5% 12.00 6.0%

Philippines 200 11.70 5.9% 10.80 5.4%

Venezuela 1,100 29.00 2.6% 27.60 2.5%

Panama 600 24.00 4.0% 19.20 3.2%

Jamaica 543 16.90 3.1% 18.00 3.3%

At the same time, duties and taxes on imported raw materials or finished

contraceptive products contribute to these high prices (Table 10). The taxes

are, of course, based on legislation enacted prior to the initiation of a

population policy but in most cases left unchanged after an official policy is

adopted or a program is started. Mexico, for example, recently reversed its

pro-natalist policy but did not remove barriers to the import of contracep-

tives. Table 11 shows that retail price reductions resulting from abolition of

taxes and duties may range as high as 30% on oral contraceptives and over

50% for condoms. In virtually all cases, there is potential for some substantial

consumer price reduction, provided the benefits are passed on through the

conventional mark-up structure usually used with these products.
Estimation of the impact of price reductions resulting from the elimina-

tion of taxes and duties may be done in the following way. First, taxes and

duties are subtracted from the landed price of oral contraceptives and the

prevailing market margins are added to calculate the decrease in retail price

(see Table 11). Next, the price sensitivity of the most responsive market

segment (non-users who want to stop having children and are willing to use a

45. Levin & Belsky supra note 20.
46. Westinghouse, SUMMARY REPORT 73.



TABLE 10
Im oar TARIFFS AND OTHER COWRoLs FOR CONTRACEPriVFS IN EIGHT COUNTRIES, 1 9 7 2 474.b

Oral Pills Condoms
Country Raw Materials Finished Goods Raw Materials Finished Goods

Turkey 5% ad valoremc 5% ad valorem NI 22% cif
10% cif 10% cif +45% fees
+35% fees' +35% fees

Iran 5-20%2 10% cif NI 30% cif
+ 15-20% fees + 15-20% fees

Thailand 30% cif 10% cif NI 60% cif
+1.5% sales tax +7.7% sales tax 3% on packaging +7.7% sales

materials tax
S. Korea 5% cif Import Prohibited 30% cif Import

(70% on latex) Prohibited
Philippines 10% cif 30% cif NI 20% cif R

+30-40% packaging +7% sales tax 2
Venezuela 1% cif 1% eif 1% ci: 20% cif
Panama NI 20% ad valorem NI 10% ad valorem '"

+2.5% fees +2.5% fees
Jamaica NI (US Prod.) 36.5% NI 22%

+5% fees +0. 125/hundred
(GB Prod.) 24.5% wt. -

+5% fees

Source: U.S. Dept. of Commerce and Westinghouse Population Center.
b Duties and taxes have changed in many countries since these data were collected.
ead valorem-appraised value.
a NI-no importation.

cif---cost, insurance, freight.
fees-licenses and consular fees.
Depends on form.

047. Id. at 55.
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TABLE I I
PROJECTED CHANGE IN RETAIL PRICE OF ORAL CONTRACEPTIVES AS A

RESULT OF ELIMINATION OF TARIFFS AND TAXES

IN EIGHT COUNTRIES, 197248

Estimated Price
Projected Percent Per Cycle

Current Median Price Decase After Removal of
Countr' Per Cycle (TS $) in Price Tariffs and Taxes (US s)

Turkey $0.70 NA $NA
Iran 0.8,5 25.9% 0.63
Thailand 0.60 3.3% 0.58
S. Korea 0.54 11.1% 0.49
Philippines 0.90 13.3% 0.78
Venezuel 2.23 7.6% 2.06
Panama 1.8,5 13.5% 1.60
Jamaica 1.35 23.7% 1.03

contraceptive product; column I in Table 12) is examined. The response of
couples in this segment to the question, "How much would you he willing to
pay per month to stop having children? '49 allows estimation of the percent of
couples in the group that would be able to purchase contraceptives at the
reduced price calculated above (Table 12, column 2). Third, the projected
percentage increase of all couples able to purchase contraceptives is obtained
by multiplying this figure by the total population percentage this segment
represents (cohlmns 1 and 2 in Table 12). In the countries surveyed, the
projected increase ranges tip to 12.6% of all fertile couples (Table 12,
column 3).

Extrapolation of the next effect of this estimated increase in contracep-
tors on the population growth rate of each country is, of course, a complicated
task even with the use of stat-of-the-art demographic tools. Analysis here is
limited to attempting only a rough calculation using the approach illustrated
by the following model.

In a country with a total population of ten million persons, the
following factors influencing population growth might be ex-
pected:51

(1) Fertile age, r,arried females 2 million
(2) Live births per year (at 45 per

1,000 persons in the population) 450,000

48. Id. at 55 & 71.
49. See WESTINGiOUSE POPULATION CENTER, DISTRIBUTION OF CONTRACEPTIVES IN

THE COMMERCIAL SECTOR OF IRAN 160 (1974).
51. Forty-five lercent of the population may be expected to be between the ages of 15

and 44; slightly less than half of these are female and (assuming an early age of marriage/
consentual union) most are married. D. BOGUE, PRINCIPLES OF DEMOGRAPHY 147-366 (1969).
Birth and death rates used to derive net increase in population here are similar to those common
in many of the developing nations. D. NORTMAN, POPULATION AND FAMILY PLANNING PRO-
GRAMS: A FAcmrOOK 7 (Reports on Population/Family Planning No. 2, 1974).



TABLE 12
PIqjEczyD INaCEASE IN PEnCENTAcE OF FaTLE COwumnLS AxLE To PurcIhAsE ORAL CONTRACEPTIVES

AS A ILtsULT OF REmOVAL OF TAmFys AND TAXES IN EIGHT COUNIMES, 197250

Projected Additional
Percent of Fertile

Percent of Non-Users, Willing Couples Able To
To Use a Contraceptive, Wanting Purchase Oral F*

Percent of Non-Users, Willing To To Stop Having Children, Who Contraceptives as a
Use a Contraceptive, Wanting To Said They Would Pay as Much as Result of Decrease

Country Stop Having Children the Reduced Price* in Price

Turkey NA NA NA
Iran 16% 79% 12.6%
Thailand 16% 0% 0%
S. Korea 20% 30% 6.0%
Philippines 17% 26% 4.4%
Venezuela 11% 17% 1.8%
Panama 11% 32% 3.5%
Jamaica 13% 25% 3.3%

* See Table 11.

50. See note 40 supa.



1974-751 Legal Restrictions in Developing Nations 435

(3) Deaths per year (at 15 per 1,000
persons in the population) 150,000

(4) Net increase in persons per year 300,000
(5) Percent net increase in population

per year 3.0%

Perhaps 10%, or 200,000 couples might be practicing family plan-

ning, and these can be considered highly motivated contracep-

tors.52 If reduction in price leads to doubling of this level of family

planning practice, the net annual increase in population might be

reduced as follows:

(6) Additional contracepting couples due
to reduced price (10% of all couples) 200,000

(7) Estimated live births per year averted
as a result of this increase (10%
of live births) 45,000

(8) Live births per year after change 405,000

(9) Net increase in persons per year 255,000

(10) Percent net increase in population
after change 2.55%

Table 13, based on the method of estimation explained above, shows

that modest though not negligible reductions in population growth rates,

ranging up to 0.56%, may be achieved in almost all cases. The size of this

reduction becomes more important when it is remembered that it is likely to

occur in a reasonably short period of time after it is perceived by consumers

and that it may be achieved at very low and totally non-recurring cost.53

In addition to the high taxes and duties, there is another kind of legal

barrier to reduction of retail cost of contraceptive products. Government

controls on margins, ordinarily meant to hold down prices, may also contrib-
ute to the relatively high cost of contraceptives. Permissible margins may be

unnecessarily high for a product purchased repeatedly, or so low that they

may encourage re-sales through multiple levels of wholesaler/retailers befbre

reaching the consumer level. The resultant middleman's margin adds substan-

tially to the price to consumers. Fixed percentage margins also have the

disadvantage of encouraging concentration of marketing efforts on the higher

52. A contracepting couple may be considered highly motivated if husband and wife are

willing to consistently use an effective method, e.g. never miss taking oral pills, use condoms

during every act of intercourse.
53. The cost of making price reductions known to the public and of wider distribution

would be borne by the private sector and the loss of revenue to the government resulting from

elimination of taxes and duties is not significant, see note 73 infra.



TABLE 13PtOJECTrED IhMACT OF REDUCTtON OF RETAIL CONT&ACErIVE PRCE ON POPULATION GnowTH RATES OF SELECTED DEvELoPxNG COUNTES 4 S

Net Births NetFer- In- Aver- Live In-tile crease Addition- ted Births creaseAge Live in al % Con- Per Per in Net "Popula- Fe- Births Deaths Per- tracep- Year Year Per- Cur- Growth Changetion males Per Per sons ting Due After After sons rent Rate in C(Mil- (Mil- Year Year Per to Lower Change Change Per Growth After Growth ECountry lions) lions) (000s) (000s) Year Price (Os) (000s) Year Rate Change Rate
Iran 31.1 6.2 1,400 528 872 12.6% 176.0 1,224 696 2.8% 2.24% 0.56% -Thailand 39.9 8.0 1,716 399 1,317 0.0% None 1,716 1,317 2.3% 2.30% 0.00% gS. Korea 34.5 6.9 1,040 379 661 6.0% 62.4 977 598 2.0% 1.73% 0.27%Philippines 42.2 8.4 1,900 506 1,394 4.4% 83.6 1,816 1,310 3.3% 3.10% 0.20%Venezuela 11.9 2.4 488 95 393 3.3% 8.8 479 384 3.3% 3.22% 0.08%Panama 1.6 0.3 59 14 45 3.5% 2.1 57 43 2.8% 2.68% 0.12%Jamaica 2.1 0.4 73 14 59 1.8% 2.4 71 57 2.8% 2.66% 0.14% eb

54. Westinghouse, SUMMARY REPORT, supra note 10, and 1973 WORLD POPULATION
DATA SHEET (Population Refrence Bureau, 1973).
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priced products. 55 Price controls should be instituted only after a realistic

appraisal of their probable effects and should seek to link the prospects for a

reasonable margin with the sale of contraceptives to more consumers more

efficiently.

B. Restrictions on Distribution Channels and

Sales Outlets

Because oral contraceptives are usually classified as ethical drugs, their

sale is in many cases restricted to pharmacies and they can legally be

obtained, in theory, only with a physician's prescription. The number of

physicians and pharmacies in most developing nations is small relative to the

population, and is usually concentrated in the larger cities and towns. 5 6

Often, half of the population is "medically indigent," i.e. individuals never

see a physician for any reason during their lifetime; even those who do

receive medical care have little access to preventive medical services such as

family planning. People living in rural or semi-rural areas must either make

special long trips to medical centers or else be in effect denied access to

contraceptives because transportation to urban areas is irregular or too

expensive for frequent trips required for resupply.

Though there is generally little opposition to increasing the available

sales outlets for condoms (except in the case of Colombia where sellers want

to maintain control of the market), proposals for liberalizing the manufacture,

sale and distribution of oral contraceptives have usually met with strong

opposition from the medical and pharmaceutical professions. Many physicians

argue that most kinds of contraceptives, particularly oral pills, require regular

medical supervision in order to monitor the possible serious medical compli-

cations. They further contend that no single oral pill formula is appropriate to

the physiology of most women, so a physician's examination must precede

initiation of use of oral contraceptives. 57 However, danger from the unsuper-

vised use of oral contraceptives must be compared with the danger of

recurrent pregnancy and childbirth.5 8 Pregnancy related fatalities are of much

greater magnitude than fatalities related to oral pill usage. 59 Furthermore, the

55. See P. KOTLER, MARKET MANAGEMENT; ANALYSIS, PLANNING AND CONTROL 362-
385 (1967).

56. See note 19 supra.
57. For discussion of the relative safety and potential long term effects of oral contracep-

tive use, see Lehfeldt, Current Status of Oral Contraceptives in OBSTETRICS AND GYNECOLOGY
ANNUAL 261 (1973); Bingel & Benoit, Oral Contraceptives' Therapeutics Versus Adverse Reac-
tions With an Outlook to the Future in 62 JOURNAL OF PUARMACEUTICAL SCIENCES 179-200

(1973); Andrews, Oral Contraception, A Review of Reported Physiological and Pathological

Effects in 26 OBSTETRICAL AND GYNECOLOGICAL SURVEY 477-499 (1971); WORLD HEALTH

ORGANIZATION, METHODS OF FERTILITY REGULATION: ADVANCES IN RESEARCH AND CLINICAL

EXPERIENCE (Technical Report Series No. 473, 1971).
58. Ravenholt, Plotrow & Speidel, Use of Oral Contraceptives: A Decade of Controversy

in 8 INTL. GYNECOLOGY AND OBSTETRICS 941-956 (1973).

59. The following passage, from Atkinson, Castadot, Cuadros & Rosenfield, Oral Con-

traceptives: Considerations of Safety in Nonclinical Distribution 244-245 in 5 STUDIES IN FAMILY
PLANNING 8 (1974) makes this point very clearly. Citations are omitted.
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"The risks associated with OCs (oral cttraceptives) cannot be evaluated without takinginto consideration the risks of not practicing contraception or of using other" contaceptive
rnethods (cite omitted). The nonpractice of contraception leads to Tregnancy, which is a cause ofmortalitv varying fron around 25 maternal deaths per 100,000 live births (cite omitted) in thosecountries providing the hest available medical care to most of their population, to 500 per 100,000
in many runil areas of Africa. Asia and Latin America. (cite omitted)

In TFable (belovw), we have compared mortality die to pregnancy and due to method use,by specified meth lut, for tile two levels of medical care. The pregnancy rates among OC and IU Dusers are derived front Tietze (cite omitted) 1br the United States (2 and 3.5 per 100 woman-
years, respectively) and from Sivio's VW'orldwide Survey of the Postpartum Program (cite onitted)for urban centers of tit developing countries (2.6 anl 2.2 per 100 woman-years, respectively),
and, consequenthlv these urhan use-eflectiveness rates might not he representative of the r:iralareas considered here. The pregnancy rates for "no protection" are derived from Tietze (citeonitted) and take into accouint ilhe efftct of breast feeding on fertility. The rates for condon/
diaphragm are frtom Potts (cite omitted).

Tite mortality levels associated with ()Cs and tile IUD are based on rates from the UnitedStates and Great Britain (cite omitted) and might not le appropriate for other areas. One couldassume that the death rates in the developing world are lower among OC users (probable lowerincidence of thromiboeinbolic disease) andi higher among IUD users (inf'ection less lil,,!y to hetreated). Although the various rates used in tit calculations for this table are approximations only,
they scen to provide a reasonable indication of the comparative risks taken by users versus
io illsers of' contraceptives.

Although there is adequate evidence that oral contraceptives in the United States, GreatBritain, and probably other industrialized countries cause a small excess mortality from throm-boembolic disease (cite omitted), there is a remarkable scarcity of such evidence from less affluent
regions (cite omitted). Part of this might be due to inadequate surveillance and reporting, hutsome of us %who have practiced obstetrics in Africa, Asia and Latin America believe thatthrombombolic complications are much less frequent in those areas than in the United States.
Initial reports (cite omitted) teild to support these observations. Such a lower incidence ratemight be related to different styles of life such as diet, level of activity, lack of smoking, and so
()Ii.

Il i conclusion, it mortality associated wcith oral coitraception is lower than tile mrtality
associated ttith pregnancy and tit less fffectire methods fir each level of health care. Tire
differences are emphasized as the level of health care decreases. Thein mortality associated idta the
use of OCs does raot seem tertj different front tit mortality associated ith the IUD, hence
depriving its of clear-cut alternatives in this resrect." (Emphasis added.)

CONTRAC E PTIVE AND MATERNAL MIRTALITY PER 1,000,000 WOiMEN
AT RiSK By LEVEL iF HIEALTHn CARE

No "Condom/
Item Contraception' Diaphragm IUD OC

A. Maternal mortality of 250 per 1,000,00
Pregnancies in any year 600,000 150,000 35,000 20,000
Deaths

Due to pregnancy 150 38 9 5Due to method 0 0 10C 30C
Total deaths 150 38 19 35

No Other
Contraceptiona Methodsb  IUD OC

B. Maternal .hortality of 500 per 1,000,000
Pregnancies in any year 400,000 112,000 22,000 26,000
Deaths

Due to pregnancy 2,000 560 110 130
Due to method 0 0 10, 30C
Total deaths 2,000 560 120 160
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arguments made by medical groups ignore certain key market realities in

many developing nations. For example, oral contraceptives, like many other

ethical drugs, are generally available over-the-counter in pharmacies in many

countries despite legal prohibition on sale without prescription.6" Enforce-

ment agencies and pharmacists apparently recognize that enforcing the pre-

scription requirement would generally hurt those who do not have access to

the medical system. Removal of these restrictions, which are nonetheless

troublesome and partially effective, would only recognize de jure what has

been widely accepted defacto. This could also provide the additional benefit

of extending sales of pills to the much broader system of non-pharmaceutical

sales outlets and allowing direct advertising aimed at consumers. Of course,

each nation must determine on the basis of available data whether the risks

and benefits associated with oral contraceptives warrant blanket prohibitions

against their sale without prescription or whether some alternate measures

may be formulated to insure the public health and safety. Nations have

already weighed these factors and decided to eliminate prescription require-

ments for oral contraceptives (Antigua, Chile, Fiji, Jamaica, Pakistan, the

Philippines and South Korea) or to allow para-medical personnel to insert

IUDs (Mexico, the Philippines and South Korea). 61

C. Legal Barriers to Adequate and Regular Supply of

Contraceptives

Effective practice of family planning depends, of course, on the availabil-

ity of a regular and continuous supply of oral contraceptives or condoms for

couples choosing those particular methods, as well as on information for their

proper use. In some countries legal regulations and procedures lead to an

irregular flow of products, particularly at the import stage.6 2 Customs proce-

dures and foreign exchange regulations may result in port delays which leave

retailers out of stock of particular brands or even of particular products for

long periods of time. 63 Again, these regulations (and the resulting delays) are

not specific to contraceptives, but to the customs categories into which

contraceptives are classified. If, consistent with government policy, con-

a Rates for women of reproductive age in fertile unions, with consideration of extent and

duration of breast feeding as estimated by Tietze (cite omitted).
b Other methods include condom (70%), spermicides, diaphragm and a small number of

Depo-,rovera acceptors (cite omitted).
C Those figures are approximations and the differences between IUDs and OCs are not of

statistical significance.

60. Black, Oral Contraceptive Prescription Requirements and Commercial Availobility in

45 Developing Countries 250 in 5 STUDIES IN FAMILY PLANNING 8 (1974).

61. C.E. DEAN & P. T. Piomrow, EIcHTEEN MONTHS OF LEGAL CHANGE 4 (Law and

Policy Series E No. 1, 1974).
62. Westinghouse, SUMMARY REPORT 106-135.
63. Id.
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traceptives were dealt with as a special category for customs clearance and
currency regulation, the import process would be streamlined and the flow of
products expedited.

As with other slow-moving products, retailers hold small inventories of
contraceptive products.64 Stock-outs of such products are common and are in
fact a normal pal t of day-to-day business operation of small retailers. As many
as 20% of the rural couples questio, 'd in five countries (Table 14) said that
their source of supply had been ou, of stock on at least one occasionm. This is
an especially critical problem because many% couples not currently using
contraceptives expect to walk to their source of supply and many current
users must travel relatively long distances to obtain their supply (Table 14).
These stock-outs reflect both the current low sales volume per outlet and also
the retailer's i,ability to obtain credit which would allow each outlet to carry
more stock. Should exogenous events (such as reduction in price or a major
promotion campaign, for example) lead to a significant increase in demand,
some retailers will still be unable to increase their inventory because of lack of
credit. Expansion of credit to retailers might be accomplished by such means
as tax credits at the retail level (in return for cooperation with other aspects of
the government program) as an incentive for stocking a larger than normal
inventory of contrac.-ptive products.

D. Advertising and Infirmation

Classifying oral contraceptives as ethical drugs also results in prohibi-
tions, either legal (as is the case in Panama)6 or based on professional
standards (as is the case in Jamaica), 67 on advertising to the public and
restrictions on the role (.f pharmacists and other para-medical personnel in
providing information and advice. Manim:.oturers cannot or do not post signs
to indicate that oral contraceptives a,'e available. The situation with condoms
is rather similar, largely because of a tradition of secretiveness invohed in
their sale. Not surprisingly, improper and ineffective use of contraceptive
products resulting from consumer misinformation was widespread in the eight
countries :urveyed (Table 15). Also, this is an especially appropriate area for
change be,:ause potential users were favorably disposed toward both mass
media advertising and point of purchase display of oral contraceptives and
condoms (Table 16). Relaxation of these restrictions should increase the flow of
information and availability of products to current consumers, and visibility of
products might encourage potential consunmers. 70 The enhanced visibility of

64. id. at 56-5.
66. WESTINGHIOUSE POPULATION CENTER, DISTRIBUTION OF CONTRACEPTIVES IN THE

COMMERCIAL SECTOR OF PANAMA 23-24 (1974).
67. WESTINc.HOUSE POPULATION CENTER, DISTRIBUTION OF CONTRACEPTIVES IN THE

COMMERCIAL SECTOR OF JAMAICA 22-25 (1974).
70. Simon, Some 'Marketing Correct' Recormendations for Family Planning Campaigns

504-507 in 5 DEMOGRAPH', 1.
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TABLE 14
PRODUCT "STOCK-OUTS" AND TRAVEL PATTERNS FOR ORAL CONTRACEPTIVES IN EIGHT COUNTRIES, 197265

Percent of Non-Users Who Percent of All Oral Pill

Percent of Rural Users Would Expect To Walk To Users Traveling Less Than :Z

Country Ever Experiencing Stock-Out Source of Supply 1 Mile for Supply

Turkey NA 76% NA

Iran 12% 55% 62%

Thailand 19% 31% 37%

S. Korea 12% 69% 31%

Philippines 20% 34% 17%

Venezuela NA 39% NA

Panama 20% 3% 34%

Jamaica NA 35% NA
Z

65. Id. at 75.

I-
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TABLE 15
MISUNDERSTANDING OF USE OF CONTRACEPTIVES AMONG CONTRACEPTIVE

USERS IN SELECTED DEVELOPING NATIONS, 1972"

Condom Users Not
Understanding That
a Condom Should

Oral Pill Users Not Understanding be Used at Each
Country That One Pill is to be Used Each Day Act of Intercourse

Turkey 31% 29%
Iran 11% 16%
Thailand 16% 51%
S. Korea 14% 40%
Philippines 8% 55%
Venezuela 21% 39%
Panama 18% NA
Jamaica 15% 51%

products might also encourage those who are unaware of contraceptive
methods generally to undertake conscious efforts to plan their families.

IV. BARRIERS TO ACTION

The proposed changes in law discussed above are generally consonant
with the expressed policies of many countries which have national family
planning programs. In addition, they are justifiable on the ground that they
provide individuals the opportunity to make voluntary, rational choices re-
garding family size and spacing, a human right recognized by many nations. 71

Nevertheless, some obstacles may arise if an attempt is made to implement
the proposed changes.

Vested commercial interests may also resist changes in the legal system.
However, manufacturer, importer and retailer interviews conducted in eight
countries 72 indicated that this is not a critical problem at the moment. Most
businessmen in the countries studied seemed more concerned with bringing
the birth rate into some balance than with protecting the relatively modest
revenue implications for the multiproduct firms now handling contraceptives.

Medical and pharmaceutical organizations concerned with health and
safety and other professional organizations may resist measures to make oral
contraceptives more readily available to consumers as may various religious
and civic organizations. 73 The traditional medical aversion to advertising may

68. Westinghouse, SUMMARY REPORT 95-97.
71. See note 3 supra.
72. Westinghouse, SUMMARY IIEPORT 13-66.
73. Dr. Halfdan Mahler, Director General of the World Health Organization, commented

on this issue in a 1971 interview. "For me there is only one fundamental issue. You have a certain
technology, with certain resources, and certain political, social and cultural constraints. Within



TABLE 16

EXPaESSED ATTrrIuE TOWABD USE or ADVERTISING, or NoN-USERS o CONTRACEPTVES

NOT WANTING MORE CMLuREN AND WILLING To USE A CONTRACEPTIVE, IN

SELEcTED DEVELOPING NATONS, 197269

Reasons Cited for Thinking Signs Are

Percent Thinking Percent Thinking a Good Idea

Use of In-Store Radio and Cinema 
n

Signs is a Good Ads Are a Good Indicates Provides General 5"

Country Idea Idea Availability Information

Turkey NA NA NA NA

Iran 19% 66% 3% 84%

Thailand 49% 57% 69% -

S. Korea 66% 80% 32% 38%

Philippines 59% 69% 77% -

Jamaica 84% 87% 73% 10%

Panama 54% 75% 34% 26% z

Venezuela 43% 70% 52% 12%

69. See note 40 supra.
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also retard the wide-scale dissenination of infoirmation wohich may be neces-
sa'y to cultivate a general level of support for legal refiorm among both tile
indil erent and the skeptical. Legal changes must be presented not as a first
wedge for an across-the-board iuclirsion into the established medical pre-
serve, but as a special phenoninon which requires unusual measulres Stich as
mass advertising and over-tile-counter sales of certain ethical drugs.

The existence of' price coiitrols and other pricing regulations may
conlplicate elcL'ting chaiiges in prices and margin structures. flowever, Since
these price control agencies are generally (oncerned with mnxiiuni prices, 74

any structural changes which promise generally lower prices should be
acceptable. Similarl', reductions in governmental revenues implied by reduc-
tions in tariffs or duties on these specific prodlucts are generally smnall 7 and
should not constitute a major barrier provided that the government is serious
in implementing its population policies.

Finally, the level of political support of population policies (and spe-
cifically the support for measures aimed at encouraging family planning and
lowering fe'rtilitv rates) will be tested by the legislative action required to
eflect any of the changes suggested here. The time and eflort required to
secure real su)p)ort fIr action (as opposed to basic agreement in principle) will
also vary from setting to setting. Open mmuket experiments now in progress
should help clarify the scope and degree of the political, medical and
commercial prole is discussed here and ftcilitate development of' measures
to overcome these )arriers.78

V. A LooK TO THE FUTURE

It should be apparent from this discussion that means for clear q(Iantita-
tive evaluation of the impact of-primary effect" changes in regulations such as
those suggested here, as well as means for evaluation of secondary effects of
more general programs are lacking. In fact, one problem hced 1))y population
programs is the lack of adequate methodolhogies to connect the effect of

this setting you have to (oC the maxim um i in order to, benefit the health care consume r. Therefire
I would consider it nonsensical to insist upon us ing only ilCctors or other categories of
profissionally qualified personnel, if von can standardize and simplil your technology to make it
safi and applicahle through either trained midwives or even people working prt-tine in health
and part-time in other kinds of jobs. I dn't think health care will ever he successfid at the
periphery in many of the developing conntries unless other imaginative solutions fior delivery arefimund. This I believe t,, be the findamental issue. Our work shoulh not he hampered by any
vested interest Cf the medical profession which still hangs as a clhod over many of tihe things we
do. Sev Dr. Mahler: WOl Must Be' the Family Planning Coordinatow 12 in 1 PEOPLi.: 1 (1973).

74. W.J. Keegan, MULTINArioNAL IARKTIN; MANAGEMENT 267 (1974).
75. Business Management Research Center of Korea University, Research on Prices of

Contraceptives and Improvement of' Related Tax Systems (1974).
76. Sev note 40 supra.
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programs with chantes in the )irth rate. Absent more research on these

issues, estimates of impact must be based on rough calculations like those

presented earlier. The significance of any single change is likely to be so

modest and the number of factors in the environment so large, that concrete

assessment of the impact of a single policy change in terms of birth rate

reduction is unlikely. Hlowever, it is easy to overlook relatively simple,

practical and helpful steps like those suggested here that offer partial solutions

in approaching the larger systems problem involved in achieving more

ambitious demographic goals. Given the many difficulties that more com-

prehensive population programs face and will continue to face in terms of

both available resources and basic levels of interest of target groups, active

search for partial solutions should continue in any case. While the search for

simpler and more effkctive methods of contraception should proceed, it is

important to be sensitive to the fact that the relatively minor commitment of

resources to activities like removal of legal constraints may be a very effective

means of population lolicy in the short-run and will continue to have some

impact over longer periods by assuring broader and more effective distribu-

tion of an), new contraceptive technologies that might be developed.
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