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1. N'I'II I)IUC'TION

(1) 18-year old siigle girl: liv-,s with brother. Oil admission
claimed to be muliparoms ald to be menstruating. Admitted with
TETANUS. ()n t xamination by gynecologist sixth day of hospital
stay, her breasts Were aCtive, Os tell patilois, iterus not bmilky.
I)ied eighth d:ay, autopsy confirmed abortion.

(4) 15-.e a o old singl' girl liv'd with iftaI'r. Pr(ourement \%ith oral
drugs fr'oln chemists and relations. No tetanus. ()n admission
Anaeittlc + + , T. 99.6 to 102.2°1. ligh vaginal swab; pus cells+ +
ocasioi al Craii + cOLCci. (uhutIr (amlaerlic and atmtobic) sterile.
l)ied within 24 hours. Autopsy confirmation.

(12) l(i-year old housevife, liv'ed with fither. Admitted with
Tetanus due to attempt to prociure abortion at 26 weeks; had
injletions fron a nurs e 4 days befo're, and di 'd within 24 hours of
admission. Autopsy; male I'etits, crown-riuiip length 21.4 cm.

These are three case summarites of' eighteen deaths attriboted to pro-
cured abortion amnmg 161 patients aged 12-20 admitted the Lagos University,
Teaching lospital in the 1963-67 period.' The high mortality ralte of 11.2%7(1 in
one of' tht best stall',d am eiquippe d hospitals ill Nigeria bespeaks the se rious
health hazard piseid by teenii,-age prr gnncy a i(]d bortion in that W st Af'rican
countrv.

Frot another continent, with another I erspective,. \ve fintd a recent
stuly showing that 55(/ of' nonvirgin adolscents interviewed in tite, United
States confessed that neither they nor their partners used aity birth control
method, nor did they do any'thing else to reduce the risk of' pregnacy at the,
time of first setxual intercourse. Of' this same groip of girls, 19% indicated as a
egular birth control method: A just trusted to hitck that I wouln't become

preg ant;' Eight perctnt stated: I didn't think about whether or not I might
become pregnant." The resultant pregnancy rates of* 11% Ifr ninvirgin girls
aged 13-15 and 28% ftOr those aged 16-19 shoiild haVe come, as no mtrprise.

2

Every year, more than 2(M)O000 girls aged 17 and under-one in ten-give

I. .Se Akinghaa nl (;baiino. Irocurd -kbt 'ion: ('oUintiitgh' Cot, 7 JotINAl. OF THi.:
NIGERIA .IEDtICAI. Ass ciA'i'oN, No. 3. it 17. 26 (1970).

2. Soriisei ui I and lu in, .dolewcit Sxtalitij in (ontemporary ,.A u'rica: A Sunin''y q' "

Te'enage Attitud.. rut Pratlices, Boston Globe, Feb. 18, 1973 (MagAzine). at .-10. Adapted fromn
TIlE SO iRi-NSI.:N 1EPt)i'l': Ai).uiLE:ENT S AUAIXIIiY IN Ci NTI;nm' POIIAmY A.MERIICA (1973).
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birth, alid tht divorce rate anliong tt'iiagers is tihrce tillit's tht, national
aIVerage.

ht' iltlt'rn v'crill io f "M0 iialiit, Btiterflv" as ttecll-age telniorar

wives" off se-tr\ilvlici stationeiid tovrseas prest-lit nother dilnlioioln of til(

:ith'CSc'tuit prj 'gild w ' p r ibh'ill. ()ft'li iililbthinti to O\V I rC'rowt(lI opha lages,
tht' offspring irow ui) physically coispitlilcos ant emiiotioall y disturlbed

aiiilst thi tatiits of, lhctr sclooliates, \6,htlhr'r i Luoll t' 'or ill Asia.

According to ia iecent stu dv iiad ili West (eniyiiiltv a oiiitl.v which iiil

rtC'cIntl , had i rstritIit'l aliori'tion law.l  (5'( of sOII(' 80(X)0 children of,

half-blatk jldi( ' alt' gr, l'\\iig ip pstyc'ii i'ogcall' rlcitar'le, sh" anI iuh11i-
biitld. In racially iloiolihic Japan, oiny a handfiul of 1 half-iblack children have
broken t liroigli the( high \walls (A, lrt'julice,  vindiig oip mainly ill the

,nt~rtainiii it fic tl(L Similar stigmas attach to children lhose fithers are

(alicasiaii. Eveln indir the (ollticial colitpt of tightly knit fitunilies, South
Korea's halfcastes" al' toliisidert'd "itcastes," and their prist'c rtiiiids

liany Kor'ais of the shanit' if diesiclrt'atl )IoStituitui i.
7

l)issiiniiu" though tht' aboi\ sitiliOuis i111' Stiii, ias fIa L adlisCents

ll't 'olic etV.i', they share a tcommion theme: a lack ofolner.lln foi basic hilnall

rights. Speifialll). th( fbllio\ing rights as set out in United Nations dov'ii-

lit'lit.s xv'l ( igil r 'tId:
(a) the right to ad'qui atl' i'thicatioli aiid iliblrlinatioln ol filmihy pilaliing;8

(b)) tit' 'ig!it of' AT''SS to tit' iIIt'an i i 0! i ci tiig li fillaiN' )InniiIg; ; ald,

(c) tilt- righi of chihtren, "liet her olirn ill ir oit of wedlick, to equal
status inder the law anti to atlulate support floii natuiral parents.10

It sholt it' iioted that humian rights, by defiiiiioi, "attach to all liunan

beings equallyiv, whatie'r their liatioiiai its','i an(, as suich, impose not only a

:1. N.Y. Tiis. MIv 5. 197.1. § -I. al 5. till. 2. c,. a(is. Colhn and Libletrman. I'amnily

Plannlmog 11111d 1411/01. C(lilgminiiI (O)tbje'ill.S if it mnslt inu and Spik. 64 AM. J. PtBi. IIIAITI
225-229 197.11.

-1.I - ioirdihi ilil 'ili'ts, tilt Jlom r !olllsv of tlh \\,i'st ( ;lllmm Parliainit rece' tly

apiloud'd a bill %iilinc \illld I lgali/v borio i ditilmig ihl' first tlirei' iimoiths f pi iiiinciy thiis
silimrstding ilt' fiurmeii cttitoiS-ohd slaiil'., VWashilitoin Post, Api. 27, 1971, ill A24, col. I.

i~ll~o\vr, lhl appliciltioll if tli' Ill-w law \\as siispeide'd at tih' re'qiuest of tih, Lord of'

Baden-\\iirtemiilirg h\ the (t Cistiitioial Couriti al Kailsru oli Jin' 21. 1974. Illw applicationii of
Bladein-Wiirteiirg is hastd till Aiticle 2 ol' thi, Coiistitiiii \'hith proides that: "I'I ry perso 1

has tlht- riglht io life and Io lhosicial initt'ritl."

5. Till Abaindoncid. NMIws.i\H; .1.s;.mz1,;. Feb. 13. 1967. at 5C).
i. Id. lic estiliat's of, the limiin'" of iiiixed bloods iili'ereld dirimig the poilst-war

A.iiiritaii octiialilli of lilali range In'in tiht itm Japaie.se lffcial figiri, 4I,(MX) to 50,(XX).

7. (otiii"ciuN 5)tlfasts. Souh.lii Korea. TiMi.: AI.\AZINE, D ec. Ii). 1965, at 43.
S. Iroc,,lamnatioii ili'hai. Final Ac i t ll l it' Itrnatoiinal Cldftne onl Ihilan lights,

para. I16. and Ilsiihitioini XVIII (1968) oil th( Ililnai Iiglits Aspects of Iaiily Planning. adopted

s tilt- Cuili'reii 'e oil Hmliiall Rights al "chei
4 

n oill 12 May 19M.

9. U. N. I)eclaration oill S,iii -gress and I)evclopmnt, Art. 22(h), C.A. Rt's. 2542, 24
U.N. (AO)I. Sipp. 18, il 45. U.N. I) ic. A/7348 (1969).

11). I)eclaratiiitiio the Ihlihts iii tI. Child. Princiitph 1. (.A. Ilt's. 1386, II U.N. (AOlI,
Siipp. 16. al 19, U.N. I)o'. A/4354 (1959).

1 . \Valdock, tina Rights in C t',i'uiuno 'ra ti h'l'riatfiala /ic anid Ilt, Sig lifia'ce (f
the Europt'an Cont'vntion, 11 INT'L AND COMP. L.Q. 3 (SIipp. 1%3).
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moa'al, but also a legal rt'spolisilbility tlj)()i states "'t se to it that laws and
p)licies contradic'tory to this right sh d Ibv ant ivded or abolished, and new
ones adopted ill m|'0)rlitii with and in promotion of* this right. ''12 Cast in
Such a light several important (jilstions arise:

What are the consequences od' the denial of stich rights, e:;pecially
to a htscents to hoii societv nlcessarilv owes a greater duty (;f

protectioli than it does to adiults?

flow does law aflec the rights of adolescents in matters which
concerti pregnancy and abortion?

What role should law assume in protecting the rights of minors?

WVhat paralnOlllt interests alt' we seeking to protect?
Lastly, what corrective reform measures should be undertaken?

It should I e noted at the ontset that no universal legal model exists fi)r
dealing with ado'lscent pregnancly .iant abortion, The Iawv of' each jurisdiction
is a ft ,in tion of national and cult iral pr'eferences and varies accordingly. There
is, however, a common thrtead which runs through the laws of' the various
Ijulrisdi(tiolis--hul man rights, especially the rights of' the child-whose poten-
tial for contributing to tit' solution of the probhlm t"of adlescent pregnancy
and abortion destrvtes ti be explored.

Thit' plpoliose of' this paper is thus to define tht' various legal issues which
are reltevant to the probhlem f adolescent pregnancy and abortion, particularly
f'rom the vie\woXint of 1111man rights.

11. Tin: LE;AL STATUS OF ADOLESCENTS

A. D1dinition of "Adl' 5',i-w ts"

There is no co sensus with respect to the definition of "minors" or
adolescents." Legal miiniium ages vary not only according to sex, but also

a'cording to porpost's, such as marriage, civil majority, criminal responsibili-
ty, voting right, military service, alcoholic bevt'rages, etc. 13 For each of the
Purposes, the ages differ f'om countrytocountry and, in z federal stncture,
such as that of the- United States, froin state to state.

For the purpost's of' this paper, theref'ore, the terms "minor," *adoles-
cent," an( "teenager" art' used interchangeably to (it'note a person who, by
the laws of' her country, is below the age at which she is judged competent in
reaching independent decisions on specified matters otheruise allowed to
adults.

12. Le'tter I) ' 'v Vict'e Abad Santos, Secrt'tan" of Jostice of the Philippines, to )ean Irene
Cortes of' the U ihrsity of tht, il iiippi i's, Coll,' e of Law, March 16, 1972.

13. See App. I for a t ompilation, tvering 48 tinitnties, of the ages at which various rights
attach,
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B. Status in (ivil .fath-rs

IfistoricAlv. the leg.al statuis of minors il ciril matters has been quite

different I;-oill that of, adults. The law liliversall bestows a protectivye civil

status mpoi minors which insulates them fomn the flightiness of their decisions

aMid frontc OltsidC eCOCtiO mi oil the thorv that dhy -lack the capacity to acvt
becatise their physical. m ieital and mioral d(evelopilielit is incomiphte. "'-4 Ille

rationale which underlies this e'ssetnliallN' paternalistic view was reiterated in a

court decision rendered in the United State.s a little nore than a deClde aglo:

At comnii law inif ints (under 21) do not p)ossess the power to

exercise the same legal rights as adults. hle disabilities are really

privileges, which the lawv gives them, and which they' may extrcise

ft'-b" their own belnetfit, the object o1 the law\' being to stecure-V infti-ts

fr omc daliaging tht. iistlxes or their propertv by their own imiprov-

ident acts or prevent them fron being imposed oil others."1

This special legal status ciits two ways. On one hand, it sponsors an

attitcde Which li\Ts minors special protetions that are not available to adults.

For example, a iminor may void at his olption inost conitracts lie has entered

into. It was in the arca of child eCupiioviCmit that some Of' the first "protective"

laws regarding miniors w\ere passed in the U nited States. After repeted
atttnl)ts to cpiell the practice o ' eimploying youths in hazardous industries,

the passage of the Fair Labor Standards Act of 19381s a triggered a wealth of

state legislation aimed at prohibiting the employment of yoths under 18 in

hazardous industries and limiting the hours that youths under 16 could

work. " ' The siiniltanetois enactment of compulsory education laws acted as a

means of* protecting minors by ensuring that a child would not be sent to work

bef're a certain age.
()n the other hand. many of the benefits available to adults throuIgh the

exercise of choice are not available to minors without parental consent. This is

Lrticularly true in the area of medical treatment where the paternalistic

concern fir the welicre of the minor and the standards governing the tort

liability of medical persOmlnel come togetIer to generally bar medical treat-

ment absent parental consent, except in emergency cases. To a certain extent,

then, minors are held hostage to the will of their parents or guardians.

It is in fict the law relating to medical treatment of minors that most

direvtly affects the probhlems of adolescent pregnancy and abortion. Until

recently, the near-universal rule has been that minors must have the consent

of their parents befiore they receive medical treatment. In the absence

14. J. Pc ,UAS G.ARCIA., Pliu c I'o:(ii iN i F- .NciI-;, -N iiATEclA (CIVII, 23 (N mtcxit', 1964).
15. Dixon v. U'nited States, 197 F. Siipp. 803 (W.D.S.C., 1961).
15a. P.L. 87-30. 75 Stit. 65.
16. U.S. D.:P'T OF LABoR. .3 Tin: Cimm1.u 17-18 (1938).
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thereof, the actions of the medical p''aelitionCr ill treating a inillO' illay

constitute an assault and battery.
This rul, is intreasinglv being made stlject to exceptions. First, the

emancipated n inor 1rtile" now recognizes th at a ininor who is emanipaled
frotn parent tal conh'ol---married i111ors lhothse who live separatel f'roin their
parents, earn their own living and tilake their own decisions oti important
lInattrs-catll cotllslt to ,ne(lical treatment. Second, a Imatulre minor rule has

also beell cstablisbed which pertiiits minors of sufficientlV advaticeeI maturity
and knowledge to (10 the same.i  7 Tlird, in the lace of problems related to
venereal disease, drtg ahmse and tenage pregnauc.v, a few coicountries have
legislated into existence general "health services to minors aets" which permit
linderalged persons to seek atnd cotisent t) Medical help witlhout parental

consent."1 Though these inroads have been slight to (ate, there is , liend in
the direction of granting ,tore decis)in-makin.g powxver to min,., where
medical treatment i.; invtlved.

There is also a body of laxv whiich is slowly growing out of situations
where tlt' minor is in need of muedical intervention andl( the parents refuse to
permit such treatment." : The necessity of' perfirming blood transfusions,
amputations, and other types of eorrective surgery have given rise it) a series
of cases in which cturts have exercised their pare(ns patriat, power and have
stepped in to determine that the best interest of the child dictates that the
treatment be authrized. This type of judicial intervention is often narrowly
circumscribed, but coirts will tise their aithority to authorize treatment if the
facts support the eiO'ed.

C. Status I 'ndcr Criminal Law

Despite the filet that minors had traditionally been treated differently in
civil matters, it was only at the beginning of the t-wentieth centiry that
recognition was given to the concept that as Car ;is the criminal law was
concerned minors also diflfred from adults. On the basis of their mental,
physical and emotional differences, it was argued that the interests of all
would best be served if mninors were given specialized treatment for violations
of tile criminal law. Prior to the twentieth century, courts with criminal
jurisdiction had dealt with juvenile and adult offenders under the same set of
rules at(l punishment. There is one English case, for example, which shows
that as late as 1852, two children, one age two, the other age six, were haled

17. The ",nattri' minor" rle has yet to gain universal actt.p)tance.
18. MIss. (:o1.: ANN. §§ 7129-81 ct. t ',. (Sipp. 1%6).
19. An example if the ftrner reluctance ofcorts to inte'rvtne is shown 1)y tile decision Ill

re Iltudson. 13 Wash. 2d 673, 126 P.2d 765 (Sup. Ct. 1942) (parental refusal to permit amputation
tfa tub arii. Bit in In re Rotkowitz. a New York Comrt declared a ehild. who needed suirgery to
correct i defiornetd leg btit whose parents split oin coinsent, neglected and ordered the operation
pertfonied. 175 Mist'. 948, 25 N.Y.S. 2d 624 (Don. Rtel. Ct. 1941).



into t.olirt or "'l i. sttarcs" to tralp galtle. The' \\,re fined and told that it'

they filed to I ty they \\sotld be imtprisoned fbr :30 dlyvs. " ()ther ex.mnphs of'

igl'(lll trl'': nt can| be' tfound. li 18:28. 13-\var-od bol was hiang'd for
III I Ill 'd e ri i ll N cI\ V l c." ' D ) i in g T t hi ll id - n ii l l t e t -i' l l', c i.( 1| 1 1 .% , S ig n ls o f' d hic

sh il -t ill tlhw ' r\ \ 'r Illd c ' ap ll -c. ''l b y ' le g isla tio n ill se v\'v i 'al co)lin tr ics N h ic h

be'gall ht) adllld spe'ciali/.ed tri''ltli'lln fo~r the' crniinail ac ts (dt illrs, This

t'hiaiigt' c'dlic intto ~ iO(lt'5fpt'iL accettll('t' iii ilt, cathy h9O's, w l jiivtttihi'

ctittits ofr othetr inistittutionis. Such ats the child ss thfitie boards \hIliciI Specializedt
ili t'eatinig I Ii tS. I tc, first ('Stiltl) itIt . '22  It \;is thII, thl thi t th ,'oi' and

practic of trating ntlijlors ,ecalln ont' of protectioti at(l rehailitation iath(r

thanl jptiShlillt'P through imoprisonmett the basis heinig that ait tlor differs

inl itett'ltial andl t'tiitioilla tnatttrit\ fi-ouii ani atiilt. AS a result, the( itotioti
persists that taitiors should not bc. stigmatized fi" \%hlt \x\soId othe'i'\wis(' be
c'riminal acts.

\\'ilc' atthempts to pl )ide' Sl cesst'ul r(,hab~ililative tr'atlllent to Illillors

have prodltccdl Innevvct -esutlts, tile dlist ititive tt'eatilctit bvttwt'II adutlts and
tulitiots is nlo\% srtutally uii-ctsal. Under thdi t't' ntly re,\isetil Penal ( iuc tof,

th. (;ctial l)t'nocratic 1,1hlildit'.. \)tlhts aged 14 to 18 ar' gi\ ,ll seitices
\\ithi slpc'cial care' takenl to shpe thchr dc,\v'lpml vIt ill i.t "p~ositive( directioll"

andt 1( thel il tg.iiii . Stist of "Social rcsIpottSilhility\ to tOle end( that th)('\'
b'comen "tis(l' citizcils.2:, Th' So-('all'd special lea sItatuis ol'a Illill" tinder

tiittnal lit\\ \\its ivitictceti also b\ all tbil~titott tIlafe ill all tipitliot (f the(
Sliprclit (o:urt t' (hGata r.garding ,il setntencing of a .- vyear-odld gir who

hadl beeconv('ictedt of plroitill) alftiti. lc ( otit't Sail that -by reasoin

oh'the agte of' the gi. '' the trial coort \%ais 1)recide~~d f'r-otnl) ipsing tht(' prisonl
S't'nce'ti rt('(lli tt'd itt'r tli' Stltlltt.

24 It is of) tll(rcist to tiot('. howe'er, that

the girl was tri'd in a ('arini.lil OIttirt ItICer the ( )f'l.c 's Agaiist th(, Peirso

Act. which makes li) (listitictitiis fbr age orn legal status. 2
-
5

\Whil it call b)' sen that the' law, both civil and criminal, aflrds to

mhitnot's a "pt'iv iletged" stat is by ack ii (wlt' tgi fig theit' right to proper care,
('(Itcatitiui. emnploymiuent prtectionut. at)([ special gidance atnd rehabilitation for
illegal acts. tlt realit is sol tit's Illiitt, dilier('t. U(ler the giuise of

prot,tiv, lttgal stat us, i ilors Ihav' bhee di'tlid mta t. of the most fit ndal i' -
tal of' rights. For exam ple. iii the United States, ..juv'niil's we(r(' long (eni'd

20. 2 Til- (C i.i \ 1i) it. So\iI. 1232 (( Abbot tid. 19M) .
21. Iho'mirtan ,h

1 Ppil. I'" I.x- . Ighld' f' .littm. 20 PEDIt TIit (.INICS t)1 NtiItiI

22. (). Nytut-sr, iIt tit. itsitt 1.:1-112 )19t4(.
2.3. I'ena ('odi' A lh' (;,t'be o I)t'miciutic Itptlit%'. Jim. 12, 196h. Art. 6.5.
2-1. Itl'i %. lh Still'. 191- (Ghatia Im.. ih'pots 6(02, (04 (1964).
25,. "llhi' public de'bate' \.hic'h ,,imo ide'd th,' trial of" ' ro .lair (Cht".valiv' ill Bobigny,

Frai tt'. is si 'slis.i' If" thi. dilmii . 'lhe 16- 'di fdd \i ,s Iriitd aihoig with hi'r moth'r for

busljog IutI thie tr 'Otio limo il fitri-tingto , hi tt'd tilti Iarii Clai was act tite by lh't

joidgi' bit t i( wt' \ itiobws comn t-ttd and w in a-1 '.sitspi'idt'd fili(- is pi iiimiiit'i, tbtspitvthe lit iclt

Irt'i Lms.5 ti', Ihisttn i lbe. Nov. 2-1, 1972. atl 52 ''t. 1.
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the colistititional rights tof persons accustd of Crimts, such as the right to
con st,. As seen above, under the law requiring parental consent to medical
treatment, adtlescentst are often thwarted in their attemipts to seek help.
Lastly. white in maiiv countries the stocial welftre leienefits are available to
miors and adults alike. in ot ier countries the rights of illiniors are uin,.lear. In
siin, the Itrenchant olbstervation ,ade, by Jistice l"ortas of' the United States
Sitpret, (oirt Iiiay have correctlV characterized tile legal liinlc in which
inititus are liMld. ie wsrote:

IhIlere Ii ay ie grounds ftr conce,'n that the chil 1jive ile
recei,'es the worst of both worlds: that he gets neither the protee-
tiOns acC'rld to adults iit- the solicittms care and regenerative
treatInent losttlaled for elildrei. 26

It would seem litting that attempts be made to review and clarify the legal
status of mintrs vis-ii-vis the suhject matter of' pregnancy and abortion.

Ili. L,A\',s AF'I(:'TING PII:cNAN(CY AND ABORTIONS
IN AI)()LI.:S(:EN( :E

A. Sex ldatiti and iijormatio,

Reference was made at the beginning of' this paper to the high mortality
rate ctnected with abortion during adolescence at the Lagos University
Teaching Hospital. It is significa-t to note that one of the tw\o remedies
proposed fbr preventing unwanted pregnancies lay in the dissemination of sex
infm'ination to parents and teachers, as well as yoing poeple. 27 Similar
recOmniendhatitis have appeared elsewhere. The so-called Lane Report,
published in the United Kingdom in 1974, emphasized in broad terms the
role that sex edication should play in the prevention of unwanted pregnancies
and thus the tendency to seek out abortions:

A public educated to a more mature and reslonsible attitude
toward sexual behaviour and to contraception will be the most sure
guarantee that recourse is made less often to therapeutic abortion
of unwanted pregnancies. 2

It woil( seem fair to assert that most of' the educatiinal systems in the
world permit some form of instruction in the curriculum concerning humam
reproduction. Many countries have laws or regulations similar to those in

26. Kent v. United States, 383 U.S. 541, 546 (1966).
27. Akii ati and (hajiino, suprpa note I at 28.
28. R'port of the Committee on tht Working of tht Abortion Act, Cinnd. No. a579,

1). 185 (1974).
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e'ct il (osta Rica, which establish a policy that the cii'rric milti i shai 1h

include sex education not on' oil the physiological and biological aspects, blit

alist) oi the psychological, ethical and religions pcrsplctives.29 \\What is less

certai l is whether such instrutction includes specific iieinlioii ol'c-ltraceptioil.

Il some instans, discussion of coitri.ceptioi Nithill the stititilit' of the

school curricll.uiiii imay l barred I other legislation \lich ielates specifically
to till dissv~nifiatill of, Al type's of' illf'Ormitiol oil that sllljcht The prime

exaili pi, of' this type of I gisiatioii is the French Law of' Jilly 31, 1920. While

110 1nger the law ill France, many f imiOphone Afhican comit'ies have

retainied the law even upon attaining iiIdepedeii'ce by enacting ieceptioii

stalttes which took over il whole oi ill part ill the Irm utr F .rench lawA.30 In

C:had, Sec'titm 3 of the French Law ol'.il i :31, 1920, was lifted, almost ill tolo,

and made part of Article 98 t the Chad Law No. 28 of' December 29, 1965.31

I)rawing its inspiratio frfol the early French statute, Article 98, paragraph 2

of the Chad l:1\ nkcs the dissemination of "ciontraceptive or anti-natalist

pIropaganida " throuth h spetcis i l pu1lic places, or by placin g ill "public

channel s" books, written ii aterial, drawings, pictire n's or posters a criminal

otli'se punishal)' bw imprisoment ft* truii l oli to Si\ miiouiths and a fine of

roin 24,(X)0 to 1,2(X),O(X) Frmcs.

Dissemination at birth coitial inflOrniation was banned in Italy under

Section 5,33 of' the Ptenal Code unItil 1971, when the Italian Canstitutional

Couirt declared the law inustitutional ill the t' a1n'hi case. The Court

decision stated in part:

... the prolhilul of faiily planning has, at the present period of

history, becouiie so important socially and cmcerns such ai broad

scope of interests, that in the light of the public awareness and of

the gradual widening of health education it can n1o longer be

considered an oflense to public morals to discuss various aspects of

the problem publicly, to disseminate inflorimation concerning it, or

to promote cu traceptive practices.32

Ini a small but growing number of countries sex edtication is being made

compulsory. Such is the case in Sveden where infiormation on contraception

is provided in school to pupils between the ages of 14 and 16.33 Tile recent

29. Et'(. Decree No. 26 (.March 1K. 1970). Corses on se\ education and hygiene are to

b1 gien duritn g the first thrre \ears of s'c'ndar\ schoo l. (:()D1(;) SANI'AIit, Art. 219.

30. Ih'r" \%e cite as examples tilt laws of Cameroon, Chad, Congo-Brazzaville, Central

African Ie'pbhc. (oica. Niger and Uplper Votlta.
31 Jot'IlxAI. ()FFIi(Ft I i i.A RPiT't' B.1,0t2l F Di: T II Aii. Jail. 1, I966, at 13.

32. (Cortv Constihizionalh. Sentenza No. .19, at 5 (March 16, 1971).

'3. B. LNx,NE.,It SEx AND S(Il T" N SWE)EN, App. 1), at 142-1.15 (1967). A recent

l)anish law has also made sex teducation (1S1npulstos bot it has been retp irted that the law is being

challenged efore tiht Iuropean Commission ol Iluman Rights. SEICUS Report, No. 5, at 6

1973).
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iliterest ill de'reasing the high iuml)er of, ao)Ortioins in I Iingary las led the
(overnment t there, to reyuire that Sex edu(catio)n, including instruction on
coitdraceltioil, Ibe inclded ill the school cUIicuilun as of Septeh)er 1974. .4
The new I)Philippine (Constitution places the responsihility for population
control sIi.lrlnlv oil tie s tIl(ers oft" the ( ;o', 3w5t.3 ' Ihl PopuIlatioi Act of
197136 has made contraception a national policy, and schools have been
ordered to cooperalt ill disseminating birlh control inhrmation,.I7 despite tlle
lack of a speeial law oi sex d'dlication. Thius. con t rac'pt ionl information is
givet) at the secondary school level. Il fi'therance of the national policy, tilt,
Philipptine iniinicipality of Tiwi. Albav has enacted an ordinance which
rejlires that bfo re a marriage liceI iSC i i.SIud t a cc )Ipie the\" nost preseInt
a certificate from the In mi icipal healthl officer to the effict that they have
cchiieted a filnil\' planning crientation couirse.3"

Many countries have no laws, regulations or decisions which address the
issue of, sex c(ducatiol aid con traceptioi. This is So irrespective of whether a
country has a pro-natalist or aliti-natalist population policy, tholulgl admittedly
minre interest tWicls to be show\vn in contraceptiol where anti-ilatalist policies
exist. In their aibsence Governments have had to grope fbr ways to fill the
vo id llho ugh Keny'a has adopted i a general policy as part of its I)eelopment
Plan of 1970-74 ainiiid at reducing its rate of lcpumlation grovth, the Govern-
mu en t has vet tc take formal action as to .sex education in the schools. What sex
education there has been to date is provided by the Family Planning
Associaticn. 'I' practice has been for the Associatioh to approach secondary
schools and colleges with oflers to give lectures oi) nanily planning. In this
mnle sOillt .X ceducationi is heing given to adolescents. 3 '

It is appar lt from a sINve of the literature that sex education is at once
at sensitive and cii'trovcersial subject. The nature of public opinion has often
inhibited the implementation of' an organized program of' sex education in
many (colinI tries, nit the .least amnong them the United States and the United
Kingdom. The surge of' public sensitivity to sex education is inore often than
not affected by cultural and religious ftactors. In Pakistan, where under Article
2 of the Constitution, Islam is declared the state religion, nothing which is
cdk'ensive to Islamic religious principles can be taught in tilt schools. In tilt
absence of an agreenent il tihe part o1' Islamic scholars as to the compatibility

3-1. I)etcisi No. 1(-40/1973/X. 18 of tli" ( m t il c of Ministers, Magyar Kazliiin. Oct. 18,
1973. No. 71, Sc. II/A. Itira. I; Sec. II. paras. 1-6.

35 .Art. XV, 10.
:36. Republic Act. No. 6365. a.s reriscd by! Pres. Decrees No. 69 and 79 (1972).
37. Gei'r ,il ()rder 18 f I)cecemlbr 1972..38. Resolution 4o. :37, Ordinanc No. 5 (March 13, 1973).
39. This inio-rmation was provide.d by Professor U. U. Uche of the Faculty of Law,

University it' Nai rbi, for aiin on-goig stIuI cnotitd TIIlE VoLO)'s LAWS O(N SEx EIMUCATION,
which has betn undertaken by Edmund II. Kellogg, Jan Stepan and David Kline at the request
at SEICUS.
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of* sex education for minors with Islam. any attempt to teach contraception

would of necessity have to be undertaken with caution. 4

Though as noted above, French law Ilas tvl)ically reflected tile attitude
that information regarding contraception not be disseinilated, 4l recent recog-

nition of the need for a freer flow of' this type of information, particularly to
teenagers, has lpro'ith'd the impetus for a change in French policy and law.
Tihe proposal fro" a liigher Council on Sex Education. Birth ('Control and

Faunilv Planning made ill Law No. 73-639 of')ulv I1 1973, was implenented
by I decree issued oil January 5, 1974. Aimong (A111cr things Oit Concil is
charged with ensuring that the iouth receives elitable sex education. But
rather that, mnake sex edlcation mandatory. Franc-? has taken ai middle curlllse.
Unider tile schei le, Sex education, including instruction on Contraception and
ethical matters, will be provided outside of a compulsory school time in
special groups which will mcct with parental consent. 42

The critical reader \Vill note that the foregoing discussion presupposes
tile existo-uce of two conditions, neither of which necessarily exists in all
countries: (1) that education is availalie to all adolescents, and (2) that the
majority of adolescents remain in school until a timie when sex eduiation,

especially pertaining to contraception, is given-normally during the secon-
dary years as the students enter adolescence. Nonlilfillnent of these condi-
tions is evident ill information fi'om Mexico. \\hile primary education is
obligatory in Mexico, it iz estimated that from 13 to 18% of the youths there
do not attend school at all,43 and of those who go to school, only 44% finish
the primary grades. This type of statistic serx'es to emphasize tile uneven
opportunity afforded to adolescents to obtain information regarding humnan
sexuality in general and contraception specifically.

lh laws w-'d policies governing education affect adolescents in two
other important ways. First, until very recently, it was the policy in the
United States to force pregnant teenagers to give tip their schooling, at least
until the baby was born. As noted recently, "[p]regnancy is a major reasoi for
dropping out of school. Most school systems do not permit pregnant students
to continue attending regular classes."4 4 In many cases the rationale \vhiwh is
cited to support enforcement of tile rule is based on the idea that it is not
proper for teenagers to see a pregnant peer. There is reason to believe that
little consideration is given ais to what policy would really best serve tile
interests of the student. Similar rules are in effect in many other countries
and have an obvious impact on a voting girl's decision regarxing what to do

40. Country tabulation for Pakistan in study mentioned in note 39 .n pra.
41. Sec text accompanying notes 29-31 supra.
42. MINISrmiE mE L EIUCATION NATIONALE, INFORMATION SExUELioE A iEcoi..E 5

(1974) (brochure plrepared for parents).
43. G. Co)REJo, A. KELLER, S. LEIRNER. L. AZUARA. LY:\' Y POBLACIO EN EN Xico 84

(1971).
44. Foltz,. Pregnancy and Special Education, 62 AM. J. Pun. HtEA'r 1612 (1972).
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ill light of the resolution unainously adopted at Hie LIN Conf'rence on

l1unian Rights in Tehran: namely, that couples have the right to be

stifliciciitiv instructed and inf ti ned 'in f, iaiily phill mug. "

B. Contracc 'lion

ihat access to coiitracel)ti\ es by adolescents as well a-i the prolability of

coltracclpti ' t filur'es is directly relevant to pregnancy and al)ortioin is self-

Cvidelit, lh \(vt'r, the laws governing all aspects of cohtraception., v.g.,

importation, distriltit)i, sale, advertisement, and prescription or insertio.n of

contraceptives, are' in t state of utter dissarray.-5 For example, advertisement

of cimtraiceptii's is prohi)ited in Fire', 2 h),it vasectomy is legtal in Dlibl in;

while in StA-kholn, cOntraeittives are aggressively advertised. 6tut vasectomni

is allowed onlv on narrow gi, t.iid;."3
In India. the pill is not available in the governent program, although

abortion and Sterilization i'are legal; howev er, iin Malavsia tilte reverse is true.

In Japan, abortion is with'Iv used but the pill is illegal for contraceptive

ptrposes and IUl)'s severely restricted it) their use. '4

Also, sale of* comtracel)tives is prohibited in Spain, as it is iii Eire " or

was in Fraic' (except in the case (f condoms) prior to the law t f 1967.-r,

54). \'e are not iIIseIIsitive( t argiulnt s \%hih wokIld ,iarrowlv ititeipret "cipl's" and

"limilv pli:tiiuing" S, as it ecluItde adolesci ts. or at least umarried onts. We set Stuch views as

tlttilecessanils rtstrn i.i\ v and hav'e choseu to adopt a tmore lihernit inhteiretation.

51. To emphasize the contradictions which exist il theit law ill this and related areas, we

potint Io the las :& itv State ttf Nes% York. There a person can it', contraceptivs at age 16, but

olt ('annot 'oistit to intercttirst' until tg,- 17. Moreoser, one canotitt get married withotm

parental otwistt until age 18. (one is alhmost forc,'d tot ask tltiz'ically what minors do with the

comtraceptives during ti'e war tihi wait t\ iit hconitv 17. N.Y. EM C. IAw, § 6811(8) (NIcKinney
Supp. 19711k N.Y. PENAL, iLAW. § 130.05(3) (9) (McKinney l,967); N.Y. Do(m. It1... LAN% , § 15

(McKinnev (um. Skipp. 1971).
52. Ste (riim al Law Amndmenlt Act. 1935. § 17. Censorslip of' Publications Act tmf

1929, §§ 16, 17 (1) and Ceisitrship of* Publications Act of' 1946, §§ 7(b) anld 9(b). The Irish

Sumprme Cotrt dhcided ion Iecmther 19, 1973 in the ,\IcGt't' case that the bian on imports of'

coitrateptiv'es for private lst was untcmistittional. Set' 'lMe Timnes ( l.mido), Dec. 20, 1973, p. 4,

col. 1.
5.3 Swedish Association fitr Sex I ldteatim, Sti(d'tn in ,ee/Larstn, supra tmte 49, at

181-187.
.54. I. -'rr. II' :AITii IEi.ATF .i LEGISILATIO)N AN FAMILY PLANNING I (Background

paper prepared for UNESC(i Workshop oi Teaching of' Ptpulation l)Dnamics iii Law Schools,

Paris, FelInmary 1974). Accirdin'g to inifrmation received fttmml Dr. Minoru Muraimatsu of ihe

Institute of Public IHalth in Ttokvo by the T'ransnafiotal Researc sh titute. the IUtD was

approted lIt the Japanese Go','rnmen "as a valid contraceptive" itt August 1974.

55. Spain: Penal Code. § 416, para. 3 batis sale of all "idjucts which are able to avoid

pregnancy. Eire; Criminal Law Amtendment Act. 1935 makes it a criminal tiflen se "to sell, or
expose. offer. advertise tr keep flor salt . . . any coitractptive." [lhe law in Eire is evaded by

giving the comtraceptives away f'ree of charge. Two family planning groups were recently

acquitted of (harges of vitlatig this law bt-ase theiv mailed inibrmnatin and contraceptives to

two vtung girls. 'Flit ourit lumnd that these mailings did not violate the law because they did not

constitute a sale as specified under the law.
.56. Lim, 67-1176, § 3. para. 5; § 7/11(la).
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S~v'denle 5 anI I.hinia,~'8 IW (lr. t tast. actual reqiuire pharmacists to maintain
stocks &lt 'ontlracepti~t's. U util Jiily 1970, Massachutsetts ja\v's ha'd pro hibited

tll, sale of "aly d i, inedici., ilistrunic'it or article wlatever for the
prlc\eiitioll of contepti( l"*--- cs('ipt ill tle cast. of' IIlarried pt'IsoIns to whom

register.d ph\ysitiails c'ludd prescribe, and registered plarumllacists coild pro-
\ide, sluch (1r1 Is o)r artichcs for colnlacep'ltioln," : III falct, mit.il 1965, the State

it (Citnliietit'iit had e.venI prllibitcd tie li,st, of coltnracptives.' 0

''llhe lim s ilf mall\ 'ountlric notl onh\ It-stric't ft(. Insertion of, I~l)'s or

prescription ill' oral pills to illedical dototrs,'" but, ill addition, prolibit the

latter fr1o )a pro'idin, sI .1c1 sertie' s to lilaiS itlntlt parelital eaiiseIit. 2

Under tie- pnirisioiis of, til' 1967 French law, unmarried minors must have

tIhe consent of, otle o tleir parents befiore they cal, acpIlire t'oitraepti\'SY'.M

illigh gi oln](' ealit1is arec updating their laws ('licering coltrae)-

tives, InaiV laws arc still vestiges of "legal imiiperialisI" reflective of by'gone

piollatalist policies ot'erst\h1ile calanial poavers.' 4 ilese laws contiiuie to hold

SwaN ill IamnI\ developinlg coilti-is long a-ter they attait in'pendence,

desP)itt the fact that eveln solle of the former Colonial povers have already
chaolged tliiir own laws LIbecause of their icnompatiliit witi Imman rights
and l( the realities Mlici Spring ti0111 hililm.ill behavior.

The picture painted is at best bleak and confiusing. While events are

no\ilig rapidly to\ard granting %i(er access to coIItracCI)tiVes, MOSt adOles-
tents \w.hto are seXIallv activ are Forced to go without tile protections dl'o'ded
to adilts., ;' llis ougit not to be the case. liasoi (lit .atetd that steps be taken

57. Stutdo-i. ill IA , lAO a n. spa nl o t S' 4S. it ,1-84.
58. Lt,' il an n I lyi Pim ngi . 2 S-rums)li IN IAMIL Y Pt.ANNING; No. 4, at 83

(197 1).

59. Eisciistadt %, Baid. 405 U.S. 4:38 (1972).
(0. (;ris\ ,l \. (Cti 'cticut. ASI US. 475 (1965).
(1 . Scpali and Kellogg, Thel Ii o,'hld.s Ia m ,i Coitra'eptircs. 22 Am. J. Comit. L. 615

(1974).
62. Id. at 642.
61 The Trench Assenld recentlv passed If% an overwhelming margin a law which

authorizes gen'ral (listtibu itio 01' mitttraceptivis. 'lhi rcqiirezii'nit of parental and medical
Consent lhis ht-ilu altlislid undir til' act net'alist' ti' lack of birth mtatrol among young girls had
caused a great tmiinhr o,1 social tragedies and illegal abortions. N.Y. Times, Jie 29. 1974, p. 3,
col. 1. Final approval of the bill was i\ven in late Novihril, with the cost of making
contraceti'es \i(delV asailahi to ibe absirhed blv the Social Security system. N.Y. Times, Nov.
L1 . 1974, 1. 2. cid. 4.

64. Laws in frantcophlint Africa exemplify this tendency. Set gtncrallj VOLF, ANTI-
(NTRACEPTIOtN LAWS IN SIB-SAIIARAN FIRANCOIII.NI. AFRI(:A: SUtCES AN) R.MIFICATIONS

(Laws and Ptpttlation Monograph No. 15. 1973).
65. Practices ilu ote irban area of the United States highlight the absurdity and the lack of

seisiti\it. to tihe prolhms under discussion here. As late as 1970, tilt, hicalth service agencies in
the District tf Colhinbia refised to give birth control information to girls under 18-even with
parental ntseuit- iiliss they had already had a baby. ali abortiin or a miscarriage. D. Bazelon,
Blyond Ctrol of It Jut inih' Cout, 21 JtUENII.E COullstr JtTil)(;Fs 42 (1972). Similar ''stnning
indinditiotns" to Il' th'(' that as moan, as 56k of' the teenagers stiur'evyd ill New York were
seeking pregnancy tests or abortions have provided the iMpetis fOr the creation of a niulti-million
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to protect those active teenagers from the greater dangers-physical as well as

pslchological-associated with pregnancy and abortion. Special attention

should be given to the establishment of programs which ofler counseling and

assistance to teenagers regarding contraception.

C. Minimum Age of Marriage

For the purpose of marriage-another subject relevant to pregnancy and

abortion-the minimum ages usually make a distinction between minor boys

and minor girls. For example, the most universally used ages are 18 and 16

for boys and girls, respectively. Such minimum ages of marriage are in force

in Algeria, Australia, Bangladesh, Brazil, Egypt, Ivory Coast. Jamaica, Japan,
South Korea, the Netherlands, Norway, and the U.S.S.R. But the ages are set

as low as 14 and 12 in Chile, Spain, Venezuela, and parts of Canada, and as

high as 21 and 18 in Niger and parts of the United States.
6 6

I lowever, what the law may stipulate as the minimum age of marriage is

no guarantee as to reality. The effectiveness of the law depends upon a

number of forces-social custoi, religion, status of women, econonlic condi-

tion, educational and employment opportunities, as well as enforcement

machinery. The last refers to the existence not only of a group of' dedicated

and efficient judicial and administrative cadres, but also supportive legislation

without which the minimum marriage age law would prove illusory. For

example, how could the minimum age be ascertained in the absence of a

compulsory registration of' births? What motivation is there to comply with

the minimum marriage age requirement witho ut an effective compulsory

education and minimum age for child labor? \W'hat kind of self-enforcement

incentive exists in the citizenry, such as its sense of patriotism and concern for

the common good?
Depending upon the make-up of' these forces, the average age of

marriage may fall below or exceed the miniimum marriage age. Tlhus, despite

the 1929 Child Marriage Restraint Act. as amended in 1949, and the 1955

Hindu Marriage Act, both of which set the minimum age at 18 for boys and 15

for girls, the Indian statutes were not generally enforced because of the lack of

marriage anti birth -egistration, as well as mild punishment or penalty for

violation. 67 Notwithstanding the passage of the Muslim Family Laws Ordi-

nance in 1961, raising the minimum marriage age for girls to 16, the

estimated marriage age, according to a report in 1968, was only 13.5 in

dollar pngram to provide birth-control information and devices to teenagers there. N.Y. Times,
July 23, 1974, p. 33, col. 1. The American College of Obstetricians and Gynecologists in

recommending that legal barriers to contraceptives for minors be removed has taken the position

that pregnancy should not be the price that a minor must pay for contraception. (Adopted May

1971.)
66. For a more complete listing of the minimum marriage ages throughout the world, see

Patrikios, Why?, UNESCO Counrm-, October 1973, pp. 24, 26-27.
67. Singh, India, in Lee/Larson, supra note 48, at 115.
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Dacca" and 14.i l) i East Pakistu l (olw Baligladsh i as a wlioe." A.d tile
practice of child Illarriage coitillues, though now to a lesser exteIIt thlan

)Ift~e. 71)

In the case of (.:hia. however. intensificatiol of campaigns stressing the
v'irtues of late mlarriag s--menI should not marry Imefore reaching 28 and
w\on et nuot Ileft'fre 25-has appa r'nitly brought t he actuial marriage age
collsiderallv ailboh the oflicial miuillmlm agges o' 20 amid IS. respectively, as
stipulated iml the 19)I0 marriage la]'.

\hetlher rIt(IrIl of the laws gov ering iiminimum age of' marriage alone
will lessen the prolllis related to teetlage prelamlcv all ab'ortion, s is sul)jct
to colmiderablh doubt. Several countries are presently advsocating revising tile
IllilmlimIIll age ,pswsard. hit it womIld Seo 'l thai if these reformis are not
preceded or accom11panied by (tler clialges, sloll as widese)'ad informational
campaigns and tilt' provisioll if better educational and o(ccupational alterila-
tives for teelagers, tile\ are d((omedl( to failhe. In Societies wilere social
clistollis ill livol. (of early mllarriage are deeplv ingrailied, it will take more than
a mere chllaige ili legislation to aler c(omillulitv attitudes. ill amy 'vent,
societies which calnot cou ' oll tle tooil (" ,lass moblilization oft resources ill
this area will also have trouble inculcating new attitlths amulng the people.

1). Fanmilh Allowaunces

Alon ie t1fctt 'S inlu, Iwing tIlt' decision Iof a liollr to seek ablolrtion or
permit tile pregliancy to run its course is thte availability of family or child
alltwances. By I1967, 64 countrits had instituted programs prtoviding suich
allowant's. 72

Following the dehpressiml t* the 1930's, many gov'ernments assumed a
greater responsibility for tile ('con(mic and social well-being of their people,
and tilt' inltroduiction I" tfallilv allowance programs Iecame widespread in tilt'
po(st-war period. The United States and Japan are 1ow tile only two ildils-
trialized nations without a g oeral fiunily allowance program.

Eligibility for a fi1lily allowance is determined ill 11ost cases Iy age and
order off birth. Thus, some countries onl\ start payments for the second or
third Child or111n, aid a few counlltries have i IIipOsed all upper limit o tile
nmber of children within ally (ne fan ily for wholl) tile allowances will be
grantd(. Some counltries vary the amount tIf the allotwancet as tle. number or

68. Ieported in the Morning N,\%s )acca ti" Decetmber 9. 1,968.
69. IK olah l ittd I, l'Akisttt in IflA arson, .sutprt nott' 48. at 141.
70. Se ,'erdl. B. N. Sampath, Child .lrriiagc; R iion o f Alarial'a .,. Age ( n,1( its

IE fftiur Itlvhttiooo .3 LAWAIA .387 (1972).
71. 11T; YU-CHAN. (CHUNG;-Kun(; C(mmm-Yt YtNG-Tt'. (Birth Control in Communist

C:hina) 130 (I1967).

72. MIASIiI:S, PO(ICIES ANDI) PG(;ItAMmI:';s AFFI-rCTIMs FEI.rLITY. WITH PAIATICtILAn
REFIERNCM: "lr NAritNALI. FAMILY PlANNING PitOIISAMMIES, U.N. Doc. No. ST/SOA/Series

A/51 at 17-26 (1l72). (hertinidleor U.N. MEASUl-s).
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age of cildirei increases or grant sitppleientariy allowances while the chil-

dren are attending school. In some countries the sstm v o fIamily allowances

is related to eimployiieit, by means of' a payroll tax. which may have a

depressing eflect oil w'ges or an inflationar effect on prices. If, marriage

grants may e lanalogized to Iamiiily allowances, we inavy also mention here

outright grants ol the occasion of marriage, as in thit' case (f* Portugal, or

fiiterst free hoamis thiat arti irt'ased if the bride gives up her imlployllii t or

are partiall' Cactlled with the birth of each child, as in the case of Spain.

Because of' te great xarit'tN of possible systems it is statistically diflictilt to

make usefil comparisons of allt ialces paid and their impact oil tie decision

of a pregliant illilior to give birth to a child.

A eomparative stidy of' birth rates ill Sweden and Norway after the last

wvar sugg~vested that thei evidence concerning Swedeii did not "exchide the

possibility that flilnily alIowac's have had soei ipositive effec t IIpon fertility

ili young marriages." Such efhect was not prestiit ili Norway, wlwre payments

begin onlyv with tie secoid child and are iot part of i at cliliprtheiisi ye faini ly

progrra as they art in Sweden
It may be sai'tlv stated, however, that the impact o fiamily allowances oil

minors" decisions to bear clildre wotld dtptntd oi the size of the payments

per child. \Vhere the size of pi lyinent exc'eeds or approximates the actual cost

of bringing forth, rearing, and educating a child, it mav act as a stimulant to

fertility, as is reputed to be the case ill post-war France. especially ill

iicreasing the lir'tpt'.cv of' births of' second and third parity. On the other

hand, if' tiht payment is oily nominal, the caisal relationship between famu1ily

allowances and f'rtilitv may be teilotis at best, as seems to be the cast' in

most of thet' devltoping countries.

Since France has consciously resorted to famnily allowances its a meanls of

stimulating its fertility rate, it is ose|lul to stludy its system and (i(jvehtipellnlt.
74

The French system ha t its roots in the late 19th ti'ent lt when employers took

the initiative of giving maternal assistance to families. lit 1932 legislation catte

into being which illade it mandatory for employers to pay contributions to an
.'nemployer's compensation bank" to support the payment of bonuses to

employees. The deere t-loi of' July 29, 1939, succeeded in altering the concept

of hmiily allowances f'rtm that of bonuses and made them available to

everyonte except independent wvorkers. The Law of August 27, 1946, brought

the control of the allowance flind under tit' central government as part of the

social security system, and the allowances were based oil nuitmer of children,

ages, working status, etc. The payments take the form of straight family

73. Gille. Scandinavian Family A11(lhancrs: Dlcnu'graJlhic Asp'tt., I EuGENIt:S QUAIl-

r. Ib8-89 (It04); U.N. MW-AsuIws. .mlm no tt' 72. at 36.
74. The inloriiatimi iin the text is drawII frmin Jacquts Doublh't and Hlubert tt Villcdary,

LAW AND POI'ULATION -RiowTii IN FRANCE 34-35 (Law and Population Monograph Series No.
12, 1973).
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aliowances, which lessen economnic pressures of children in the homes, and
"'sole support" allowances, which are designed to keep the mother at home.
Included in the overall allowance program are payments for maternitv and
prenatal carc. The maternit\ allowance is made for the purpose of encourag-
ing fertilit\ and thils specifically preentimng abortion. The prenatal allowances
are made prior to the birlth of the child. Il'he Law of lnmarv :3. 1972,
increased tile "'sole slipport allowance to enable the mother to remain at
home if* she chooses. That law also established ai new allowance for child care
expenses.

Under the Civil Ser\ ce Statute in Costa Rica, employees of the
government whose monthly ineonle does not exceed V,300 (colones) are
entitled to an allowance of' 15 fbr each child. 7 5 Because the Lfunilv allowance
scheme in the Soviet Union has remained unchanged since 1947. despite
rising wages, benefits paid to uninarried mothers upon the birth of the first
child and to married mothers beginning with the fourth child, are thought to
be of* little significance. 6 On the other hand, Romania and Bulgaria have in
the past few years sharply increased the benefits available fbr the first few
children il an attempt to increase the birth rate in those countries. 77 By
Decree No. 61 of' the Council of' Ministers of 28 December 1967 the lump
sum payments in Bulgaria were revised as follows: $10 for the first child; $100
for the second; and $25() for the third. In addition, monthly child allowances
aue paid to all eligible families as follows: $2.50 for the first child; $7.50 for
second: and $17.30 for third. Mothers of"illegitimate" children receive $5 per
month for the first child, with payments for subsequent children equal to
those of' other fanilies. These payments continue until the child reaches 16
years of age. In Romania, each family receives a salary supplement of 130 lei
per month (about $7.15) fi)r each child under 15.

A recent comparative study seems to suggest that the impact of family
allowances on the birth rate in Bulgaria was not overwhelming. Part of the
difficulty in trying to assess the impact arises fron the fact that changes in the
abortion law coincided with increases in farnily allowances, However, there
appears to be some correlation between higher monetary incentives and
increases in fertility in the urban areas. But in rural Bulgaria the birth rates
have fdlen steadily since 1969. The cause of the rise in fertility in Romania is
equally difficult to determine. Though the crude birth rate in 1972 was
18.8-more than fo'ur points above the 1966 rate when abortion laws were
mfade more restrictive and family allowances increased-it is unlikely that the

75. 1500iversidad de (Costa Rica. Projecto Drecho 1 Ppbhlma in El I)EI. ECIIO Y IA
POLACION EN ('osr. Ric.. 14-15 (1973).

76. B. Q. Nadison, S(. IA WEIFARE IN TilE SovI-"r UNION 208-W) (1061).
77. I. P. David, FAMII.Y PL.ANNIN(; AND ABoirION IN 1iE SOCIALIST COUNTRI.ES OF

CENTRAL AND EAsrFN.H EuRoPE. 65, 132 (1970).
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monetary incentives have played a significant role in the slight long-term

incrcase.
78

In the United Kingdom, 79 upon satisfaction of the National Insurance

contribution conditions by the mother or father, a lump sum payment of

£25 is paid for each child that lives for at least 12 hours after birth. As the

payment is linktd to birth of the child, it covers all children. Where

contribution requirements are not satisfied, the assistance may still be given

but may vary depending upon the circumstances of the family or unwed

mother. Family allowances are available on a weekly basis but only for the

second and subsequent children.

The family allowance schemes are to a certain extent a luxury partici-

pated in by the developed countries. Of the 35 countries surveyed in the

mid-1960's, 17 spent more than 1% of their national income on family

allowance payments. Of the 17, only Chile could be classified as a developing

country.80 In Chad, Dahomey and Gabon, the influence of the French family

allowance system and pronatalist policies can be seen but the scope of the

faunilv allowance protection is very limited. For example, in Dahomey only

5% of' the children eligible for payments are protected by the system.8 1 Thus,

in many of the countries the monetary incentives for carrying a child full term

are minimal and would appear to have little impact.

A recent comparison of family allowance programs done by Jacques

Doublet for the International Labour Organisation illustrates how a family

allowance scheme's impact on fertility is subject to the vagaries of the

situation in each country. According to Doublet, a comparison between the

birth rate of Gbana, a country which has an active family planning program

but no family allowance system, and the Ivory Coast, where a family allow-

ance program has been in effect for years, leads to a rather unexpected result:

the Ivory Coast has a birth rate and natural growth rate slightly lower than

that of Ghana.8
2

Both maternity benefits and income tax exemptions for dependent

children may be considered as forms of family allowances, hence factors in

minors' decisions regarding pregnancy and abortion. Such manipulations of

maternity bene.ts as changing the amount of birth grants, delivery or hospital

78. For a detailed discussion of the effect of monetary incentives on the birth rates in

these countries see R. J. MCINTYRF, PRONATALIST PROGRAMS IN EASTERN EUROPE 12-16 (paper

presented at the annual met'ing of the Population Association of America, New York, Apr. 20,

1974).
79. D. M. KLOss and B. L. RAISBECK, LAW AND POPULATION GRoWT IN TIlE UNITED

KINGDOM, 39 (Law and Population Monograph Series No. 11, 1973).
80. U.N. MEASURES, supra note 72, at 21, Table 1.
81. Id. at 23. "rable 3.
82. A summary of the study may be found in a short article by Max Wilde, Fanily

Allowances and Fertility in I PEOPLE, No. 3, at 24-25 (1974).
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(.osts, 3 provisions of pre- and post-natal care, and length of miaternitv leave
with pax, may have some ihiltence On minrs"l i dCisiSlS ill Ieariig Children.

The Iiaternih t h'as e, pol'. 1inder the .ivil service scheme ill Nigeria in
theory graits three uwutlis" lta\t' with pay to preguant employees. But tlhe
policy is e\ideitll applied tlnIxeN. Ac('ording to Akingha. the m'thKds of
('railtilli pa -lnitelt var\ sithout reason. So)- ( ell)hove(es get the leave with
ftll pay; ot hers at only\ half. 'hose %olilm employed by (Piasi- guxce'1iienlal
institutions k(orl)wrati )ins, Inlitersitics) forfeit their aminal ltav for the period
the are out on ij att-rlitv leave. Somen, gove n'tI' t agncliit's d(eind proof of
a marriage 'crtificate Ibefore leave will be grantd. "11l application of' the
policy seems to be slubject to the 'a1garies of' individual preference. Those who
are etiploy'd in Nigeria's private sector are far" vorse off. Mati of' tie
etnphlirs ale iclhtctatit to grant leave with pay. Some have stronigly stated
policies agailst pregnalncy among employees, at least until they have worked
for a year. There is at least ot case report('d where tilt- mother had to he
treated for a severe east' of' tetanus which rIestllteld f') llai ahl)o'tioil sh('
te(lnired in t tor to keep het r etli)yo\ni.,t.8 "

A rIctint atin'tldill'nt to the lhilippine \\o'(nan and Child Labor Law
'((fuires tlhat materity ltieae he granted to "al pregnant woitian eiployete"

who has worked f( afo r ll)lovw'r fior at least six months ont of the past twel'c.
The leave. wi th1 hll pay. takes ('t]ect two w\ eeks Ibef'ore deliv cry and continues
1it1til fou weeks after. The aniitiditetit also etlipowered the Secretary of'
[oalrnr to f')rmulat(' a rt'gulliol reT(irin' ettplovers to ('stalblistl tui'series at
tile plate tf o'work or tlt' e I'flit of' tile working woitn.n. "

As low income tax ex('llptiols. lillIV coun'tries pro\id(le sne system of'
casing tilt fillacial burden of' persons who must make additional expendittires
resulting ftiom having more children. Tax exemptions are, however, a less
perceptible additioni to the oitmily wealth than titilv allowances. For' exam-
pie, 'xemtnptiotn pet' Child up to fi'm" cildren minder the Income Tax Act, 1973
in Kenya is ]NO shillings. As the shilling is worth only 14 cents (U.S dollars),
that would pttt tht ainual exe'mption at $25. Uche has attempted to assess the
inmpact Of' such Lax breaks oi fertility. I [is study, based on interviews with 350
selected adults in 1973-74, showed the following relationships between tax
relief and f'er'tility Ieliavir.8

83. Sit' 1969 Singdpor' hIas been aiss'ssiig ill) acc,. 'mh',inle't t' at Go nint'rll t Malter-

tiit IHospitds oil womin with I1V h'liVrv of lilt' third Child. SIN(;APO)E FAMIIY PIANNING AND
POPt'I.T It ON iO(AtR). Iit( it AN.' ('Al R EP)It. 1969 3.

84. A short discussion of the policits in effct't ill Nigeria can be fiound ill J. B. AKINGBA.
Til' PIIEiM., OF \..AN'A : l) i)x:(;N.Nt:.;S IN NIERIA:h. "TI)AY 107-14 (1971).

85. Presiden'tial ID)t'cret' Ni. 148, MIarch 26. 1973. hlie e'sst'nc' (f this detree bcanit', part

if the I.li r (oid'. Art. 131 b% i del'l'' iss5 l'(d Mitt 1, 1974.

86. U. U. UtcIiF:. .w AND POPut'ULATION CoI i)'III IN KE.NY'A 28. Tahle 7 (Law and
Po)ulation .Mlograpi Series No. 22. 19741. The monograph is derived 'rom a larger I wo-volu me
stud.\, 'TitF [,A\% EL:IAIIN(. "1IIIE (ltOWrll ANI) CONTROL. oF POPiU.ATIO )N : KENYA,
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N o
Oplin- Refuised

Yes N o ion Conment Othmer

Qilestiois . . . q. %

I)O %'tl Cilcihr tilt' reli' pro'vi-

sionS in dhcidling tOlr fianily size 25.4 61.7 5.1 7.1 .6

lnid N'toil osllider havilig inIore
ch ihlreln if the ltel ot relietf %%as

higher than it is 32.:3 41.7 10.3 14.6 1.1

\Vtnil '.oil liinit ollr ftiilund size

if the Act had ilw di'f pro% isioos 20.3 52.9 8.0 16.6. 2.3

While the levels of' the exemptions are so low as to le somewhat neutral in

their presenti the responSes of the survey seeil to suggest that an

increase in the tax exemption for children 'touldl have a positive effect on the

decision to increase famiy size.

In assessing the effect if fianilv allowances, maternity benefits ain(

inconme tax exemptions ulpon linors" decisions to have or not to have

children, it is imnportant to note that: (1) family alh)waices are effectively

available only ini the developed countries and only if* they constitute substan-

tial and nieaningf*Ul stins; (2) maternity benefits are most commonly available

to person.s in civil service, and at present most inhnors do not have access to

those types of' jobs; and (3) tax exemptions cannot le taken advantage of in

most developihng coun tries since miiimuim taxable income is already far above

the average per capita income.

E. Out-of-\Vedlock Births

If the opportunity to marry is not available to the pregnant adolescent,

and abortion is not a viable option, she will invariably carry the child to term

and give birth to a so-called "illegitimate" child. In the United States such

births represent a large portion of the total births to teenagers. Of 'he 600,000

children born to women under 20 years of age in 1968, 160,000 were born

out-of-wedlock--a figure which represents nearly 50% of the total number of

"illegitimate" births.8 7 As adolescents have become more sexually active, the

numnber of' illegitimate births for that age group has risen. According to

Zelnick and Kantner, during 1965-68 the illegitimacy rate among girls 15-19

rose by 18%.Rss

pre.pared by Uche indrr a grant fronn the Interdiwciplinar Communications Prograin of the

Smithsonian Institution.
87. U.S. BuREAU OF TIE CENSUS, STATISTICAI. ABSTRACT OF nI1E UNITED STATES 50.

Table .58 (1970).
88. D. Ilardin. Rrcent Trends in lllegitinawy--nlaplcations fir Practice, 49 CHImLD

WELFARE 375 (170).
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Under English LO11111l01 law, the child of al llwvd mother was tit' child
of no one and had ino rights of inheritall ce. '" This view has ieen maintained
by ilm, a stats ill le 1i! ted States. although th( laws vary from state to
state. T'hou h ia few of tie sitates avt' a dopted laws w! ielh giv' the -ill egiti-
Ilate" child rights (Slolpport, ilheritanc. etc.) similar to those of "legitimate"
childr'n, ill Inally otllers tih former is ti' sub je''t of discrimination illsolar as
legal p rotc'tion is 'onctrnltd.

Silce the adoption of the i)tclaratioll ot' tlh Rights of tll(' Child in
1959,0 whicl calls for tIle (limination of' discrimination against children )orin
O)1t-of'WVedlO:k, th11erte has bCIc ta gradual llovcimnt toward a complete
equalitV of chilrtll boril ill and out d \edlock. In the United States, for
example', the 1965 a ndlt'nts to tlt Social Security Act conlained provi-
sions for children born otit-of-wcdh o.k to rVC('i\c Social secur'ity' ben(efits.9j l

Many of tit' services provid'dl ud'r the Act art' given federal flunding only if'
they are availablh withotit regard to status, agt' or parenthood. And the Aid to
Fanilies with )ependent Children (AFI)C) prograil distributes cash to
1 unwed nIothers and their detpen(lt childrtn .92 Rcee(ntly, tile Corn missioni
oni Poullation (rowtlh and tlit American Iiture i1l d ed aillong its recoml-
1lenildations tit' revision (f state laws and )ractices so a to insure that "all
children, regardhlss of the circumstances of their birth, be accorded fair and
equal status socially, morally and ltgally." The inequality in treatment has at
least ill part beeil caised )' the ull'oulnded i)eli'f that by penalizing the
out-oftw'tdlhck births, such births wtoul(d decrease, illicit sex would le dis-
couragcd. and the traditional family instittition would It' strengthened. How-
ever, such causal relationships have not been borne out by fact, even in
countries which have removed discriminatiol against out-of-wedlo(,k births. 9a

For examplt, the law ill Norway was altered in 1915 so as to afftrd to
the "illegitimate" clildren rights iwarlv (qual to those of' the "legitimIatte.
The law included a provision whereby every child would have the benefit of
establishing paternity. Neith'r the giving of elal rights to "illegitimate"
children nor the substquent extension of medical, social and financial bienefits
to unwed mothers after 1915 have brought about the doom of the family
institution or increased "illegitimacy."

89. 10 AM. JcR. 21) Batard.s § 62 (1963).
90. Sc note 10 svipra. "Ilit fudamental law in Vest Germanv with regard to illegitimacy

predated the thlst of the U. N. declaration by stating that: Illegitimate chilrtn shall bt provided
by legislation with tht same opportunities fior their physical ant spiritual development and their
position in socit i as art enjoyed Iv legitimate chidrtn . Basic Law ol th(' Federal Republic of
Germany of 2.3 May M9. BGBI, Part 1. at 1, Art. 6, para. 5 (1949).

91. Social S'curith Act, -12 U.S.C. §§ 416(11)(3) (1965).
92. Cutright. AFDC. lamilyi Allomaoces and IlIl gitimacty. 2 FAMIIY PLANNING PERSPEC-

TiVES, No. 4, at 4 (1970).
93. Se, generally, V. SAARIO, STUDY OF DISCRIMINATION AGAINST PERSONS BORN OUT

OF WEIDLOCK (1967).
94. For a lengthy discussion of the Norwegian experience, sre If. D. KRAUSE. ILLEGITI-

MACY: LAW AND SOCIAL POLICY (1971).
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This 'ouiirtslitS with what Phillips Cithrigiit has Ibserved a lack of*

ctarrtlatiol letween tlhe rates of' illegitiniacv" and the perceiltage of' CNP

devoted to social Seciii(N co.tS (health insuraln'e, family allowaitces, pensions,

tiiiniplovinelit Ibellefits, etc.). Among the comitii 's stidie(, \West ermiiiany

alid (zeclho mi\akia--\itlh the highest percentage of CN 1) deleoted to social

security x)t'ndhliires--hlad only the average rates of "illegitinlacy." (f Spail,

Japan, Portugal and the United States--coillitries which e(pelided the lowest

percelnt iage of (GNP in o social stL-il i tV V stS-s--the lfist two hiad onl\v i''rage

"ilhegitiniac" rates, the latter two above averlage.1"5

WVith respect to the treatmnieit given under th' law to children bon) in

and out of wcdhlock, the (ohista Rican ('oistituition i0 reqllires the parents to give

the latter e(jlill treatetliil. Moreoer, tile Constitution coinifers ipoill everyone

the right to know whlo their parents are and prohibits ally dill'reitiitim

based on filiatioli. Thus, the legal (listilntion alid discrimination prest'ni in

Other cou nt'ie.s between lii ch(ien hoini in aii( 0oit of' wedho'k has leel

elinminated. A regulation of the Ministhi of ILadbor and So ciil \Welufare recei ntly

assigned the (hit\- f oli' liiriug e(qiual treatment under the law to the )epart-

inetli of Family Social Services.

While the legal ioachiniery anid theory are present in (osta Rica to

protect the rights of the "illegitiilate" chil, the reality of the situation is

allother iiatter. Paterii tv petitions are sehhu granilted ad there are appalr-

eltly enoillolis problems ill ('lforcini the legal provisions. In 1970, for

example, 6,5(X) "illegitimate l)irths were egistered bt only 27 paternity

investigations were initiated. Elven illore revealing is the Iact that during the

period of 1949-1967, the (ourt of' Cassation granted only 60 paternilt'

petitions. Professor [lizaletll O(liio (onciiludes therefore that the con.stitiltionl-

aily protected right is ilhusory and of little practical nulaning.lig.

Prior to January 3, 1972, French law made ia distinction ietween the

rights oflegitiinate" and "illegitimate"' children. 1 lie pre- 1972 situation dated

back to the Civil Code of 1804, hut had slowly been evolving to its prestnt

position of equality of' treatnent. The Law of' November 16, 1912, made it

easier to establish )aterlnity and tilu.s to receive nlainlt('nanc'. And while

children who were born of adulterolls or incestuous rclationslips coul not

have access to tlhe courts to estahlishi pat('rnity, tle'y were entitled to receive

maintenance inder the Law of July 15, 1955. The 1972 law drastically

changed tIle "illegitimacy" law iby stressing equality of* treatment for all

children. Unler that law the new Article 334 of the Civil Code now states:

95. Cltlight, IIIE'gitnuacy/: My/ths, Causes, Cures., 3 FAMILY PLANNING PERSI'ECTIVES,

No. I, at 29 (1971).
96. Arts. ,a3-54. For further discussion, se' EL DEREC1iO Y LA POBLACION EN COSTA

RICA, siupra note 75, at 3-38.
97. E. Odio, ULn and Populalion ill Costa Rica il POPULATION AND Tim RoLE OF LAW

IN TiI' AMEIIICA, 39 (Lauw and Population Monograph Series No. 18, 1974).
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The illegitinate child has in general the saint, rights and tilt same
dities as the legitimate child.

Eveii if the paternal filiation is not established tinder Article 342, the new
child has a cause of action to demand support 'from the man who had
relations withl) his mother dth iilig the legal period of co, cep tion. "98

"Illegitimlacy" has assumed scriolls plroportiois in the U nited Kingdom9"
where the percentage of oil t-of-wed lock births has nearly douhbled in the past
twenty y'ears. According to the First Report of the Select Committee on
Science and Technology (1971), lidly 8.3% of all births were "filegitiniate."
This despite the r( laxation of laws governing abortion and contraception. The
financial problems of a mother of an "illegitii at e chil have beeni reduced
somewhat by the aid given by vohntary agencies and the state. The unwed
mother is no%%' able to receive the same benefits as other mothers. A goodly
number of uinwed mothers in the United Kingdom place iheii babies "in
care." Ov'er 3,()0 "illegitimate" children born in 1967 were placed under the
jurisdiction of the state fbi' care and keeping. This indicates either a desire of
the mother mot to be burdened by the child or an inadequacy of the system of
aid given to unwed mothers. It is most likely occasioned by a combination of
the two factors.

F. Adoption

The decision of' minors to resort to abortion or to carry the pregnancy to
term may hinge upon the availallility of adoption and the ease of the adoption
procedures under the law. That adoption may serve as a possible alternativeto abortion was underscored in a recent study by the Council of' Europe,
citing the fact that in France only 4,500 adoption applications can be met out
of' 30,000 each year. 10°

A recently enacted state abortion statute in the United States has taken
a unique approach to this situation. The law, while setting forth that no
abortion may le perorned without the woman's "voluntary and inforired
written consent," establishes that the standard filr "infirmed is that she be
given, among other infimmation, the names and addresses of two adoption
agencies. o This is apparently done. in an attempt to educate the woman as to
the alternatives to abortion.

On the whole, adoption is governed entirely by statutes, with the best
9h. For a fidlh'r discssion of -th ,-,a s s, olb t land ',ilie(lur . .pra note 74, at 37-42.
90. Mhoss an~d lIhisbeck. mpl]ral Inotv 79).

100. S C COUNCIL (IF EtiliE)iP, POPUILATION ANI VOCATIONAL TRiAINING )IVISION,
WORKING PARITY OF l)Ioc;IuAI'II(: DEM'OGA P Ts-HICIIITY LEGIS.ATION DiIIEUr,'Y Oil INDI-
RE:C-rI.y AFF:ECTING. FEIrrlI.ITY IN EunIuIlPE. (Report on the CllicllsiE li sand Recoinennndations of
te meeting held in Strasbourg, 5-7 l)eceniber 1973), Doe. GT/DEM/Fecondi.te (74) 1, at 15.

101. Bill No. 1130. signed ino law in Utah on Feb. 14, 1974. For it hri'f discussion of the
iew Mill law sEE' 3 FAMlILY PLANNiNG/POI'uTAlION REPOiTEiI, No. 3, at 56 (1974).



1974-751 Pregnancy and Abortion in Adolescence 331

interests of the ch1il1 4 controlling, but lacking in unifinity. Usually, the

Consent of tile nlattural parent or parents, as% well ts ad)pting parents, is

required.To facilitate adoption across national bomildau'ies, thet United Nations is

in the throes of deciding whetlei to conveiie a "United Nations Conference

fin al Internatiolnal Convention on Adoption 1aw." 102 As ii prelde, the

Social )evelopment Division is presently pIreparing a stildy titled, "'Compal-a-

tive Analysis of Adoption Laws" which will survey the existing legislation or

the lack thereof, and the difereilces ill the existing la\%S UoIw ill force

throtghout the world.

G. Abortion

1. Introduction

,he clear trend toward younger and chilless womienl selecting abortion

as a method of, dealing with pregnancy, especially iii Eastern Europe, was

no1ted b;y Mehlan as early as 1965.103 With few exceptions, the more recent

data support this observation as to the world-wide increase ill youlinger woIlenl

Seeking albortion.

According to )r, Egon Szabady, )eputv President of the Central

Statistical ()tice and Chairman of tile Demographic Committee of tilt- I Itngar-

ian Academy of Sciences, tihe 1956 reguldations sparked whatl he terned an
"abortion epidemic, 'lo which has brought about the tightening of the law

governing abortion procedures there in 197:3. In 1970 of the 192,300 abortions

perforined, 195 were done oni clementary school girls (14 and Under) and

18.0(X) were pcrformed on high school girls (15-19). l)uring Oiat same year a

study showed that 7,063 younig women between the ages of* 15-19 filed

applications with tile abortion committee in Budapest. That figure represents

3.5% of fimale population of high school age. By 1972 tile percen tage of

abortions pemtrmned on women under 20 years of agoe had ju inped to

14.4%.10, he experience in the United States has beeii similar. Statistics

kept by a physician who performed abortions over a 30-year period indicate

that between 1955-1964 the percentage of young women I)etween the ages of

15 and 19 on whom he performed abortions rose fion 9% of' th e total to

102. General Assembly ieslution :3028 (XXV1i).
103. K. II. Mehlan, Reducing ti Abortion Rate (indl Increasing Fertility by Social Policy

il t (.li'trlman D'o(raltii Rvlbli, 2 PI i(CEEI)INGS OF TIE \WOBlI) POPUILATION CONFER-

ENCE, Belgrade, 1965. 226. §II 1(1967).
104. Nepszava (Newspaper), Dec. 31, 1973.

105. C. lieize and 1). )awson, Induced Abortion: A lactbook, 14 IIEPORTS

ON POPULATION/FAMILY PLANNING 18, Table 4 (1973).
106. R. Spenser. The Pvrforinancv of Non-Ilospital Abortions, I ABORTION IN A CilANG-

INc, WoRn.D 222 (R. tal ed. 1970) (hereinafter Hall).
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Eveti before abortionl ill the State of New York was made free of its legal
restraints. fully 254 of' l, legal abortions in 1970-71, at 60 teaching hospitals
and 6 five clinics were perfrtl d on wotlien who were less than 20.107
)uring 19(7-6i9 of the abortions ill California linler the therapeutic abortion

law. -1.515 were plformed ()Il girls 19 and 1nider--a figure which represented
tl% 30 of' all Such ;tl)ortiow. 10

'U' rise il the tiliibc .I abortions granted to yoting .11d liulnarried
womtn in Sweden is onc of the major t'cints ill the rise ol'the total inimber
ol'aiortions. Since 1956 tlhe total ittiber of abortions performed oil wone, of
the 15-19 ag' grop lihls quadl 1llhtd, and al'ter 1964 the shift has beell toward
illortionis for \olinig Xvottivl. IlI ]960 onl\ 10.7'.4, of' the abortiols legally
,rllrll'nd ill Ss'eden wcre on \womel 19 or less. By 1972 the percentaige had
itiasedi to 23.514 . A study of aloitimis ini Ankara, Turke\', in 1967 revealed
that of' the 1.3S5 kwOtntln adniitted for Itost-altortioni treatinit, 1(i.8c/ were
l'ss thia 20."t)

()f the criminal abortions (246) treated ill SiriraJ flospital t'l'hailand) in
1971, 17.'.1 Of the patiets V''tre inder 21), and two-thirds of' those were
,\lglh'. tlt,

Thouighli 'I itze and l)awson have noted th,' ris, itl teellage aibortioOls,
they also obstr\ ce that there is a correlatiln between that rise and the itncrease
tf teenagers ill the poplltionl. But eveti when the data are computed on aln
age-specifi(' basis, those abortions obtilield by \wonet under 20 showed the
greatest increase. 

Bitt tot all couittrit's have cxperielclld this larkcd in<CrleaS in teena1.ge
abortion, at least td'oist' whi Clt were l'gally p'rfotmined and for whiclh there are
statistics available. Ill Japan. where a.'bortion is readily availabe, abortions

ei'tornwt d tin teenagers dh ropped h',, 17,)22 in 1950 to 12.217 in 1964, and
teeilil' aiaiortion droippeld front 2. 1/ of the total ninmber in 1968 to 1.9% in
1972. Thn' ftict is m(ost Iikelv tracalble to the iliclcase il use of' Colltriaceptives
atnoig teenagers. But whilh the n biier of' teetiage aibortions was declining,
tih,' iniber of abortions pelr I.(00 live births for thlit age group was
incr'iasing f'rom :302 in 1950t) to 7,45 a decade later. This shows an increasing
tllidliR'v for the o'ili g\oiai w nto ise abortioti as ia back-ip ille tbthod d( ring
that periotd of tlne. This treid has sintce stalbiliZed itself. 112

107. ( . "it 't alld] S. l w it. Ia tlh M.'dtl l (Aor ll Co licati rm L o' o) . hrtll~ l: Ilihii lits of

tll' Joiiit i'I II llin Tr lt' / tId / f .dholrf tioln iln Ailitioi N \N lilt.: 'L w {J. Butler ed. 1972).
108. CFio' an 1 ). Ia\)wsoii, vn-a o llh' 105, ill 18.
RR 1. Na nr.../uolhitn Il h' .\.'-lb tll i- int Ilall, si/a inote 106, it 271-72, particularly

Table :, . Nazer \%itS citling it Sld\ Ial, b\F1 ('nllbU' titlhed PIR VOiKIE D AnIRiTI'rION (1967).
II0. S. Kii m' a igll Int'-,stiglltion 1it 1/illl AtlbWn' ll (.115.\ Admlitt'd to S irira Hospital

(iBa n Sitktj II tI 1 ) NO AI lt 115 I IN IN '1o :i)clil: 4,3 (Pirtt\'l'tlins II" tht First Niecting l'1ht,
I( ;(:( " I'rA-t Grollp W\orking (Cloimitte, iil St'rilizatiltll and Abortion, Pat'ing, Malaysia, Jan. 3-5.
1973'.

111. lit' lzt' atid )awson, .llpra llotil- 105, at 19-20. Table 5.
112. I). CA LIAI!AN, ABOITION: LAW, CI71toI...5AD .RIiitAI.ITY 286, Table 21 (1970).
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In sofln societies the probl'i of teenage abortion is relatively insig-

nificant. In Taiwan only !.37 of the induced abortions occurred among young

womien under 19.113 Jost 2.7c of the abortions done in Singapore in 1972

Wvere oi Women 19 or less.114

In a 1965 study by Fournier of 596 women admitted for abortion

treatment at social secuIri tV and public welfarc hospitals in Mexico, 280 were

treated fo" provoked (induced) abortion. But only 10 out of the etnetire study

sample vere teenagers. 15 The annual percentage of' abortions in the USSR

among teenagers ris beow 2'/ .I

,me !;tatistical data available on the subject of marital statls of teenagers

who seek abortions indicates the extent to which unmarried teenagers opt to

have abortions. While there are some variances between conuntries, there is a

ten(ency for married teenagers not to select the a)ortion alternative as a

method of handling pregnancy.

Percentage of total Percentage of ages

abortions for .age's 19 or less single
19 or less 117 at time of abortionIS

Czechoslovakia. 1971 8.5 81.2

t)cnmark. 1969 16.6 96.4

ilngland and W\ales. 1971 22.1 97.1

1lingary, 1971 9.0 74.3
United States, 1970/71 29.4 93.3

2. Legal Provisions Governing Recourse to Abortion

Even the most cursory examination of the abortion laws presently in

force throughout th( world will reveal the treniendous differences that exist.

In Belgium, Ireland, the Philippines, some countries of Latin America and( in

many countries which were formerly under British rule, abortion is a criminal

,)fense for which there are no excertions. Many countries-Algeria, Malaysia,

and Paraguay, among these-permit abortion only when it is necessary to

save the life of the pregnant woman. Others, such as Cameroon, Thailand,

and El Salvador, permit abortion where there is evidence that the pregnancy

is the result of rape, incest, or other illicit intercourse. A growing numtber of

countries, particularly in Scandinavia and Eastern Europe, permit abortion

113. L. P. (:ch ,% Abortion in 'aiiain. in I ftall, supra note 106, at 25-4, Table 2.

114. rjetzt. and )awson, su pra note 105, at 18.

115. M. Nt. Foiiurnlier, El A., borto Crini l(il (olo Problema Social: Su1 Prevenion, I

PI.ANEACION FaxML.iAi 4-5 (1967).
116. Ihwuid .Abortioni as a Public Ilvalth Problem in Europe, 27 WiiO CIniONICLE,

525-30 (1973).
117. Tictze and Dawson. supra note 105, at 18-19, Table 4.
118. id. at 28, Table 11. For a succinct review of some of the statistical aspects of abortion

aniong teenagers, see J. VAN DElR TAK. ABORTION, FERTILITY AND CIIANGINc LEGiSLATION: N

INTERNATIONAL REvIEw 97-101 (1974).
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for a wie variety of soc'io-le(lical reasons. A handfil of countries have
autllrized abrtioi \herl e iA young woman is below a ce rlain age. Still fewer
hlave iIad e abortion available virtiallv on demdl. 'llies( variols grounds for
abortion will be discussed separatelV: abortion on request, medical-eugenic
indications, socio-ccol(Ilic indictions and humanitarian indications.

(a) Abortion on icqu'st

The ternus "abortioll oil request" or -abortion oin demand are actuall v
inisinmers for there are in 'ariably ccilain conditions, formalities or proce-
(lures to bic observed or fees to be paid. It is generally taken to mean the
elininatilm of tih ( need to specily any ground fbr abortion within a specified
periold OFr gestatl~i.ii')

'Tit' r'estritt'ive alboirti on law in tle Soviet Uiliioll was a ill ell(le d ind
relaxed oin Septemlller 2, 1954, 'heii i decree of he Pfresidium of the
Suiprine Soviet abolished criminal penalties for wonlen who 'oisented to the
iinterruptioi of' preg iancy. Under a filrther d(ecrec of November 23, 1955
ablortiolns were perinitted if dole by lqnalifitd personnel in imedial fclcilities.
The c iltailtrv accomllailnllg the decreet eils "in order to give woililel the
possilbility of* leciding by thtinmselves the question off iotlierhood- the Presid-
illn of, the Siupreie Soviet -has decided to repeal the previous law on
aborti oils. " The abortion i1 relilest ilatlire (of the Soviet dectre was limited
soll\what wlln a Ministry of Hlealth listriction on l iicemllr 28, 1955,
provided it list of'" comtraiildicatihns," imidelr which 110 abortion imiy be
pertforn-wd, includiing:

(i) acite ir i'll roici' g ollrrhl'a;
(ii) actite (ir ChirIollic inlflanmniat or C'onllditions of* the sexual or-

gan s;

(iii) piiilent foci, ihrespective of' localizatioll;
(iv) acute inf'eetiois diseases; and
(v) i previous abortion within the preceding six montlis.

In the Soviet Union, legal abortions for whatever reason are now free for
employed wl'omen and cost 5 rubles fll non-elnployed women (U.S. $6.67). 120

Special permissions are required if pregnancies are m(ire than 12 weeks old.
Abortions are miow suliject to penalties onlv when performed in iauthorized
inlstitutions, ill liinsali tal, conditions, or by ialiluthorized p)ersons.

The People's Republic of China no\ not only permits abortion on
reqliest, liit also provides abortion as I f'ree )uli Ic service, thiuis implemnent-
ing inl fill the 1969 United Nations Declaration o Social Progress and

119. WlIO, Ail(Il'lioN LAwS: A SU'BV') oF. (:UR:sr Woi .I) LEGISLATION 10 (1971).
120. Acminding to ulp-dat,(d vt, rsiolo of Hnlry David's F4MIIY Pi.ANNING AND ABORTION

IN TilE S Io.IT s)COUNrIS;s (IF CENTRAL. ANID EASTERN EURoOPE: (now ill press).
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Development calling on U.N. members to provide tile people with not only

tl knowlee, ge il also the "'ieanis n(ecessary to enable them to exercise

their right to determine freely .lltd responsibly tilt' number and spacing of'

their chiliren.
"' 2 1

\Vhile the texits of (hilese laws or regulatiolls oil abortioll ar- not

available, the llujor official central governmerit statements were ilade in 1954

when abortion was first permitted tnder restrictive conditions and in 1957

,,hein many of these restrictions vere lifted.

According to reports received at that time restrictions pertaillinig to age,

nmdber of children and administrative procedures on applicationls for allortion

were to I)e rell ol( nd.122 1,ath'rt instructiols have includ ed tile fIollowiIg:

i Alorti.'i] iltav le erf'rmled whell con t raceptive lt'asuires have

failed or when (/t' wothe I it is pr '-nat without taki nt ithesc Inca-
surcs but is . uifl to girc' birth (f"or tartous reasons, such( aS too

frequent Iitcrvals betwiet births, in nitipi' pritantcic., cconomnic

couditions ad r'lationshipsu qf work). Generally it should not Ie

carried out if the pregnancy exceeds two motnIths. 123

A recent report by Fanndes and Imutkkaiten confirmed that itdiuced

abortion is perforled fret' ou request ill the lPeoplt's Republic of Chilla. They

described tilt, procedurt' as follows:

As sooin as a womaln realizes that she is missing a period, she

attends the clinic. .... If a positive diagnosis is made on the first

visit antd the patient declares that sile does not want to have the

baby, site is immediately taken to the appropriat(' ward where she

waits for her turn to have an abortion .... 124

Due to the landmark decision ill Roc v. Wade, 124a which involved the

issue of th constitltionlality of' a Texas statute forbidding abortion except to

save the woman's life, the al)ortion laws in the United States were altered to

permlit abortion on request dtring the first trimester. The decision was based

on the essetntial fact that the decisiotn to have al abortion duriig the first

three montis of pregniancy "lies with the womanl anid ier doctor."

in l)enmark, a law which authorizes fiee alol'tioll itntil the twelfth week

of gestation was adopted ill 1973. I'he decision whether to have all abortion is

hteft enti rely ill) to the worllat. Oit' of' the imlportant itew features of the

121. G. A. Res. 2542,. 2.1 U.N. ,AOR, S ippi. IS, at 45, U.N. i)oc. A/73S (1 9g).

122. pvcial th'port fnrom 'king,. Wen-hni Pao, Shanghai, Apr. 12, 1957.

123. 'lanning Ch ihlbirth and Promoting l.tic Mariage. 5 MEICEAL. ANI) Il.ALTIH DATA,

(1970) (emphasis added).
124. A. Faundes and T. Lu,,kkainen, Health and Family Planning Serrces in the Chinese

Pcoplhs Republic, 3 S'rrt:s IN FAMILY PIANNINt;. No. 7. at 173 (Supp. 1972).

124a. 410 U.S. 113 (1973).
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Danish law is the provision which permits women who are less than 18 years
of age to consent to the abortion. 125 This makes all inroad into the customar,
practice of having the parents consent before medical treatment can be given
to minors.

The Tunisian Governinent recently liberalized its abortion law to allow
tile artifical interruption of pregnancy if -performed during the first three
months in a hospital, a health center, in an authorized clinic by a duly
authorized practitioner. "126 The German Democratic Republic and Austria
also have legislation which leaves decision about abortion during the first
three months of pregnancy entirely up to the wonan.127

(b) Medical-Eugenic Indications

A survey of the laws governing abortion practice indicates a vast
difference in both the explicitness and the types of medical indications which
are considered to support the performance of' an abortion. The Czech ordi-
nance, for example, sets forth in great detail the list of pathological conditions
which can be considered to create a hazard to the life of the woman if
pregnancy is permitted to continue.128 In Sri Lanka (Ceylon) all exception
from criminal liability is made where the miscarriage was brought about "in
good faith for the purpose of saving the life of the woman.'' 129

Until 1972, the Indian Criminal Law permitted abortion on the same
extremely narrow ground of saving the life of the mother. But the Medical
Termination of Pregnancy Bill of' 1971 has nullified the provisions of the Penal
Code as they pertained to doctors, thus making it possible for a registered

125. Law on Abortion, Jme 13, 1973, No. 350, Lnvtidhcnd, A. 1973-N1. XXXII. p. 993. A
similar law has just een passed in Sweden to become eflective Jan. 1, 1975. Law of July 9, 1974
[1974] SFS 596. Under the law until the twelfth week a woman ma\' request an abortion and the
decision is solely hers to make. Medical personnel are prevented from influencing her decision,
except on narrowly, defined medical grounds. (§ 1) A doctor's refusal to perform an abortion
during this time without notifying the State Directorate of Health and 'Welfare of the reasons is
punishable by up to six months imprisonment (§ 9). Between the 11th to the 18th week,
permission of the medical authorities will have to be obtained (§ 3). LIBRARY OF CONGRESS,
EUROPEAN LAW DIvisioN, REPORT: ABORTION LEGISLATION IN DENMARK AND SWEDEN 13-16
(1974).

126. Decret-loi No. 73-2, Sept. 26. 1973. As Tunisia was the first countryt under French
influence to liberalize its law, it will be interesting to sce what impact the recent French National
Assembly's approval of a liberad abortion law will have on the other former French colonies. T'he
law, which will most probably go into effect in early 1975, in essence will allow any permanent
resident who is "distressed" bi a pregnancy to have an abortion (luring the first ten weeks. N.Y.
Times, Nov. 28, 1974, p. 1, col. 4.

127. German Democratic Republic: Gestzblatt der Deutscher Demokratischen Repmblik,
Part I, 15 March 1972, No. 5. pp. 89-90. Austria: Kalis and David, Abortion Legislation: A
Summary International Classification, 1974, in ABORTION RESEARCnd: INTERNATIONAL EXPERI-
ENCE 16 (David ed. 1974).

128. Appendix to Instruction of Ministry of Health No. 72/1962 Sb. NV. A copy of the list
may be found in Lee/Larson, ,slpra note 48, at 254-61.

129. Penal Code, § 303.
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medical practitioner to perforn an abortioi if. in good falith, he cones to the

conclusion that:

(i) the continuance of the pregnancyv would involve a risk to the

life of the" pIt-giant woman or of grave injury to her physical

or mental health; or
(ii) there is a substantial risk that if the child were lorn, it would

suffer from such physical or mental abnormalities as to be

seriously handicapped 130

U nder tit"e Turkish Regulations of 12 June 1967. among the indications

authorizing therapeumtic abortions is the consideration of whether there is a

substantial risk of fetal detorouity or danger to succeeding generations. Spe-

cifically, an abortion maN be peribined if: (I) the means used to treat a

disease (luri1ig pregnac'y-use of cortisone-is likely to prejudice the de-

Vehopiunent of' Ie fitus; (2) if X-ray or radioisotope treatment is liable to affect

the embr o or Ietums: (3) if either the father or the mother have hereditary

mental diseases: () if parents have already had children with mental retarda-

tion due to chromosomnal defect; (5) if. (luring the first three months of

pregnane the mother had rubella. v'iral hepatitis, toxoplasmnos, varicella or

other serious viral infections.
13 1

Many countries which were once under British rule have statutes

patterued after Section 58 of the Offiences Against the Persons Act, 1861.

which allowed Io specific exceptions for therapeutic abortion. The Jamaican

law makes it a crime to give a pregnant woman "any poison or other noxious

thing" or use 'any means whatsoever" to pr(ure a miscarriage. 132 That

statute and others of its type presently in force in Guyana, Barbados, and

Trinidad and [robago do not provide any specific exceptions for such medical

intervention as therapeutic abortion. The no-exception aspects of these stat-

utes have been affected somewhat by the decision in Rex v. Bourne, 133 the

first reported case in which ite early abortion statute v,as judicially inter-

preted. The decision forms the foundation upon which rests the generally

accepted legality of therapeutic abortion in the Uvited Kingdom, and hence

in forner British colonies. The case arose as a test case in 1938, when a

prominent gynecologist performed an abortion on a 14-year-old girl who had

been raped by several soldiers :nd had consequently become pregnant. The

operation was performed openly, with the consent of the girl's parents and

with notice to the prosecuting authorities. Bourne felt at the time that if the

pregnancy were allowed to continue, it would severely endanger the mental

130. Medical Terminatim of Pregnancy Bill, § 32(b) (1971).

131. )ecision No. 6/8305 of 12 June 1967 of Council of Ministers, Annex 1. See also

WHO. supjra note 113, at 43.
132. Offences Against the Person Act, Arts. 65-66 (1861), as amended (1969).

133. [19381 3 All E.B. 615; (19391 1 K.B. 687.
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health of the girl. VIhile taking notice of the absence of aniy statutory
exlptions iii faor of abortion. Judge Macnaghten ruled that such al
exemption was imllplitd I the word "uIulawfilh" in the statute ill that one
wit was qualified (old "l;,wfill" act to induce a miscarriage. In his remarks
to the jir\, Mac'ag thn stat(d that whreT the d( 'lor is of the opinion that
.tile problei. I s equttck's oF the pcgl.it'. \\ill make the woman a physical
or melmt u \wrec.k.''- 4 the jory (0.11(l find a good faith def'nse. Botrne was
ac(_.litted and onlseIqetll'. the legal justification for therapeutic abortion was
establishIed in tl !init(,( Kingdom.

"I'ht lia\ in solil,' cout'tries allows ia abortion to be perfore lld if' it is
iecessarv to preserve tit, h1'althl of tih woman. F"or exampl e, Section 8(6 of
the Penal (:ode of' Argentina was amendled ill 1967 permitting a licensed
phvsicia1 to iniduice al abortion if the \woman consents and if there is a serious
danger to the life or lhealth of' the womnai and no other leastires will avert the
danger. 1:15 Similarly, as a practical matter, in Irai a pregnancy may be
terminatede if th ice physiians certify' that its continuance will endanger the
wotman's health. '

(c) So-i E-i' cotolic nldication.s

Al increasing Iulmlter of' counltries ille including provisions within the
laws gov('rniig abortion which permit the persons who have authority to grant
al)ortions the power to weigh the impact of' socio-economic filctors in reaching
their (ecision. The rcent decision of' the lHungarian Council of' Miinisters,
Resohition No. 1040/1973/X. 18, instituted as a ground for abortion the fact
that the "womilia is not living ill a married state or has I)een living alone for at
least six nmiths." The authorities may also approve an application for abortion
if' the request was generated for "weighty social considerations." Such provi-
siomus give the people whot screen abortion applications a great deal of
latitude. 137

According to the )ecree of 26 April 1969, abortion ill Yugoslavia may
be approved in cases where "it can be reasonably expected that the pregnant
woman will find herself placed, as a result of the birth of the child, in difficult
personal. fionily or material (colditiois,''138 which cannot i other means be
avoi(hed. Une.r the Danish law, as recently adopted, after the twelfth week of'

134. Id. at 619. A sinilar dItrin(, of nt'c.ssiv t was read into tie earlv German Ptnil
(:de. 'flit' cast' titr institsd dtt proscutlion of' it dlctor who peforined an abortion on a
woman whoitli rhatd to commit suicide if she' did tot get all abortion. I)cisitn of tll
Reiclisgeticit in Criminal .Mattrs I. Stratsenal) of' .Marci 11, 1927, g. )r. St.. 61 IGst. 242
(1928).

135. Law No. 17-567 of' Dec. 6. 1967.
136. Penal Code §§ 181-83 (1962 cd.).
137. Magyar Kotzlmy. Oct. 18, 1973, 774-78. parts. 2(l)(1) and 2(2)(d).
138. Section 4. So, 20 INTERNArONAL DIGEST OF HEALTH LE;ISI.ATION 573 (1969)

(hereinafter ID1IL).
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pregnalncy ll abdortion imiyIV be authorized in cases where blecaulse of age (16 or

less) or inmaturity. the woman is fin the time being incapable of' caring

properly fr heerclild. 139

Also classified as sOcio-ecOio0IniC indications are gromnds of a conbined

econonlic and health milrtie,' with the fomer clearly predominantl. The law in

Japan is a case in point. Article 14(1 of the Eugenie Protection Law of' 1948,

as almie'dd, anthorizes a desililt ed physician to perform an abortion 'at his

discretiol" if a mother's 'health mia' Ie afected seriously b' the contiumation

of preginancy or by deliver., froni the phy'sical oi" economic viewpoint."

Althoutgh -'iO"'011ou reasluls a0ie wouild ilot, AcCOrding to the letter of the

law, coIstitlte a sufficient ground fro" abortion, the difficulty or impossibility

of pro\ ing collchsix'el" their serious adverse (eflect impou health has resulted in

sutICh a liberal interpretatioll oft the law that, ill practice, even wealthy and

healthy women Iay obtain abortims. Most of the operations Ir induced

ab'ortions have indeed been pe'Iirmned ol this grold. 140

The Unite(l Kingdon Abortion Act of' 1907 permits two registered

medical p rac ti tile i'rs to dete rmiie whether

the continnance ot" the 1)tginlcy woumtld involve risk to the life of

the pregli it wvorn ai, or of' injury to the physical or mental health

of the woman or an\ existing children of' her family, greater than if*

th pregnancy were termiiated; . . .141

In addition to thie 'fact that the health test is to be applied, the Act

allows consideratioi of the pregnant womnan's "actual or reasoiably bresee-

able environment.'- While this d ('s not create a "social" grmund for terimina-

tion, since it requii-'es the pres'nc' of' health comsideiations-prescnt or

foreseeablh--factors If a i social or economic nature, including tilt woman's

marital status amid existing fiamily size, may be taken into accolt in reaching

the decision.
The I ndian Metical Termination of Pregnancy Bill has a similar provi-

sion permitting social and economic factors to play a part in the decision. In

addition, there is another interesting f'eature of' the Indian legislation. Al-

though tile new Indian abortion law, which was passed in Angnst 1971, and

Went into efleet in April 1972, does not stipulate contraceptive failure

explicitly as a ground for abortion, Explanation II to Article 3(2). which

authorizes abortion if' contiu'd pregnancy would involve a risk of' grave

injury to the mental health of the woman. provides:

Where any pregnancy occurs as a result of failuire of' any device or

139. Se'" note 120 smipra. Chap. 1, para. 3.

140. M. M icrstM'SU, So : FA rs AmUoUT FAMILY PLANNING IN JAPAN 9 (1955).

141. Laws of (;reat Britain, Eliz. 2, c. 87, § 1, par. 1(a) (1967); 19 IDMIL, supra note

138, at 887 1968).
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method used by any iiarried woman or her husband for the
purpose of liniting the number ofchihlen, the anguish caused by
such unwanted pregnancy iay )e presuimed to constitute a grave
injury to the miental health of the pregnant woman.

Although on its face the legislative explanation applies only to married
woinen, it is of' significance to adolescents in India because child marriage is
still prevalent.

(d) Hlumanitarian Indications

A number of' countries permit abortion to be performed for what are
deemed to be humanitarian reasons. Article I of the Swedish statute (prior to
the 1974 refrin), which represents the prototype of this category, has been
described as authorizing abortion in cases where

a woman has beci)me pregnant as the result of rape, other
criminal coercion or incestuous sexual intercourse . . 142

Similar provisiomis exist in the laws governing interruption of pregnancy in at
least 25 tmntries.

Under the Penal Code of' Cameroon, in cases where the pregnancy has
resulted froni rape, an abortion perfirmed by a medical practitioner does not
violate the abortion law if' the ftcts of* the case have been verified by the
public prosecutor's office.143 As Proftessor Louis B. Schwartz has observed:

The rape justification . . . conforms to widely held moral views. It
seems to many people intolerable that a woman who has been the
victim of'... assault should be compelled to bear the child of her
ravisher. 144

Where a woman is below a certain statutory age, she is not legally
capable, in view of her immaturity, of' giving valid consent to intercourse.
This gives rise to the concept of "statutory rape." Because of the potential
usefulness of this legal fiction in dealing with teenage pregnancy, it is
desirable to explore the implications of this approach. Section 203.2(3) of the
American Law Institute's Model Penal Code proposed that a pregnancy could

142. NArIONA. B OARID ,IF HEALTH, SWEDISH LAWS ON STERILIZATION, ABORTION AND
CASTRATION (Sunmnar') (1963). Law No. 172 of March 20, 1964, amcending Low No. 318 of June
17, 1938, 17 IDIIL, supra note 1.38. at 117 (1966).

143. Penal Code, Art. .339; 20 IDHIL, supra note 138, at 397-98. A recent IPPF
Conference on Abortion in Africa suggested that "Iconception due to contraceptive failure, rape,
or conception in a minrur-which is by implication the result of rape-might also be considered as
reasons for abortion." ABORTION RESEARCU NorEs, Supp. No. 8 (Feb. 1974).

144. L.B. SCHWARTZ, TnE TERRIBLE CHmOICE: TIlE ABORTION DILEMMA 55 (1968).
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be terminated where the pregnancy resulted from rape or other "felonious

intercourse.- The explanatory note to that section included the following:

An illicit intercourse with a girl below the age of 16 shall be

dleemed felonious for purposes of this subsection.

The legal presnumption which accompanies this statement of Policy is

that the ioung girl lacks the capacity to fully comprehend the nature and

long-range implications of sexual intercourse. This presumption has been

challenged in some quarters by the argument that an under-age girl who is

sexually active is likely to be both aware of the danger of pregnancy and

familiar with the various methods of preventing that result.145 But that

notion, in turn, is (otradicted by current research findings which show,

aniong other things, that the type of knowledge which teenagers have

concerning contraception and fertility is grossly inaccurate, and that there are

considera)le legal and practical harriers relating to their access to contracep-

tives. 146

It is important to remember that the criminal law sanctions for statutory

rape have traditionally centered on vindicating society's apparent outrage at

the violation of the minor's body. Cast in such a light the law has concerned

itself only with the punishment of the violation. It has traditionally overlooked

the fact that the act of statutory rape carries with it the possibility of later

pregnancy. Therefbre, an important dichotomy arises-one which should be

ameliorated. Despite the overriding concern of the law in treating, rehabilitat-

ing minors an(l thus in minimizing the negative effects which are endemic to

adolescent experience, in a majority of' cases the girl who becomes pregnant

does not get the protection from the law which should normally be forthcom-

ing if the law's rationale for protecting minors were evenly applied. What

normally happens is that the law treats the minor girl as "promiscuous" or

"incorrigible" rather than treating her is a victim of her own immaturity and

thus granting to he-r the type of protection that she really needs. The end

product of this dichotomy is that the pregnant teenager, though she cannot

legally consent to intercourse, must carry her baby to term and then be

legally responsible for its care. 147

The rationale which supports the desirability of using the statutory rape

theory as a basis fbr tre-itnment of pregnant minors is premised on the same

145. N ote, Forcibh' and Statutory Rape. 62 YAL: L.J. .5, 78 (1952). It has been ohsered

by an English jodge that: There are man girls under sixteen who know, fll well what it is all

ah'out and can p)roperly consent." R. v. I loward, i 1W5! 3 All E. H. 684. 685 (C.C.A.). If this is so,

and practically we mu, st assume the fact, might there not he reason for believing that they can

also con sent to an a ortion?
146. M. BAIZERMAN., C. SuFIIAN, 1). ELLISON., ct. at., PREGNANT ADOLESCENTS: A

Rn',i, OF LITERATUR;IE WITH ABSTRACTS, 1960-1970 (1971).
147. Shopper. Psychiahtic arad Legal Aspects of Statutory Rape, Pregnancy and Abortion,

I JOURNAL OF PSYCHIATRY AND LAW 273-95 (1973).
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type of' conmlilo-sense View which suppolrts the rape justificatiom for abortion
attiolig adult wolei as stated above. While there are dill're'ices between the
rape of an adult womiati and the stitlttol' I"te of a ItllililO, tilt-%- are only of
dcgree.

Ther i ar at presCit aii nttbIr of' countries whicIl Iave incorporated into
thtir abortioni laws provisions aitiied at dealing with the prollem of statutory
rape. The ( reek law oin abortions approv'es tliei if there is evidetnceC of either
rape or fite sedictiot it a girl iider 16.148 The Sw-edish( :

t4 and Finnish 150

laws authorize abortion if* the woman is under the ages of' 15 and 16,
respectivelv. In Thailal the statittoy rape age is 13,1-1 and ill such at case
abortion is not . crite as long as it is perfotited by a "'nedical practitionier."
Widcr use "of the statutory rape ground frti " al't iotl could prolvide a isefit
method fbr dealing %%itlh the adolescent pregnancy problem that is at once oil
soutd legal footing and buitinane. It would b e particutlarlv isefil in cottntt'ies
aliere the rape justification is one of* but a ,\w exceptiotis to the otherwise
general prohibition against abortiol l. l

15

Lastly, the laws of jordan and Lebanil n provide a rather inique
IlImnallitariati basis fir abortion, though it may not be a basis fbr totally
avoiding the criminal sanction. 'Ile abortion statutes ill these countries extend
the d(lctrine of' ttiitigating circtmstances to abortiots which are ldertaken to
protect the womat's reptutatiol or to protect her fiamily's hlioor. 1.3

(e) Conunt

The majority of' the world's abortion laws are silent oi the issue of' the
age at which a person can consent to have stch an operation. For example,
the S-wiss law makes the consent of the pregnant woman an essential require-
inent of' the abortion law, but does not stipulate the age for consent other than
stating that if the woman is incapable of making judgment, the consent can be

148. Penal (ode. Art. 3101 (Law No. 1-192, 1950).
1-19. S c note 1.42 5sulpra WH3).
1.50. Act oit Induced Abortiot . No. 2:39. Mar. 24. 197. § I. For an I'nglish translation of

the la\ sct 21 II)l1ll. supra niolt 138, it (99-705 (1970).
151. Penal (Codli. § :305.
152. I'ri'sentl\ a ailabh, st istic, c\rae that iii the past the rap' criterion has not been

relied ot n i d' as a glound to ittstt f abortiot. A I96.5 national sur%'ey in Jalpan showed that only
0.37 of the indced abortions \\rr per rnod titibecauset pregliantl.v t',lttd frot rape. JA'AN'S
EmI't'IN:E IN FAtMII" t PtANMs.;--t% 1-sst ANI |'it sIRN' 71. 78 (M. muramuatsu ed. 1967). In
Sweden during 1967 less that V4 of'tl' at'ortions \%ee bast'd on the ipe justification. Ctlalan,
supra. note 112 at 195. lablt' 8. T'he lowt'ss of' the percentages may rclhet the fact that the
alrtioti proedires are so liberal in those t%%\,, uointres that the rape criterion is not used. Bill
they also retlec the t l'ct that pr' g aln.c resulting frotti rapt' has a tow itcidence of occcurrence.
Such would not 11'c'ssarih' Ie the cast' where a minor becomues pregnant. "reibially she has
tnder aw been raped, albeit 'statutorily."

153. Johrda: Penal (Code. Art. 318 (Law No. 87' of 1951); Lebanon: Penal Code, Art. 545
(Legislativt' Decree No. NIJ3-10. Mar. 31, 1943).
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given by her legal representative. 154 11v ali allIell(jillltit ill 1952. tihte Japanese

la m itt'elv requires the c.onsent of' the wo\rnan or her spouse for an abortion to

be perfcrwed. 155 \Vlier lawS (1o it specifically require coisent, however.

there is oftil a legal presumptitn thati consent is required before all abortionl

call he perfirled. Ill Iliost instances tile rules governing consent for" an

abortionl are it ound ill legal pril cipies rn l tilrces ither thal the abortion

statutes. ()nl a few statut's speciiv tit persons compett'nt to gt' .cConsent

and, for the purposes of abortil aliong adolescents, the age under which

parental or guardians" coniselnt is reqlired. The Bulgarian statute stipulates

that if the volig woalii oi il\ hoiii aii abortion is to ie pt'rforniwd is less than

18 years of age the consent of til parents niuist li)e obtailned. 5 The restrictive

Moroccan la\\ rt'(ilirts tl' c.onsent of titt' spoust' or, ill his absence, a writtenl

notice fitorn tit' chief medical officer of' tie prtefcture or province certi f, iIng

that treatment is ic'cessarv to saft'gnard tile Iiothier's healt l . 57  irim its

language, it is not clear whtther this statute is contemplating the possibility of
adolescent prl'lll.lcv anld abortion. Under the gov'erning regulations,

therapeutic ablrion for ili iors ill Turkey catlmot bt lperf(ored li ness the

parents consent has beeli givenl.l's But if tle delay ill obtaiiiing the consent

\will plact the woil s hialth ill jt'Olardv. the r't uirt'liIlt call be dispenfls(d

\ith. The rect'litlv enacted statute ill India iidicates that:

(a) No preglnancy' of ;. \o(inli, wholi has not attained the age of

eightt'en years, or who. having attained the age of' eighteen years,

is a lunatic, shall be terminated except \ith the consent ill writing

of' her guardian.
(b) Save as otherwis( providetd in clause (a), no pregnancy shall be

terminat'd except with tle consent of the pre:.nant woman. 15)

The recenty felt nee( of tt'tenagers to obtain ledit.-al services, especially

ill terms of contraceptioln and abortion in EIngland and the United States has

triggered several changes in tht laws concerning treatment of minors and

their ailitv tto consent to tiit, same. Under traditional legal theory minors are

incapablt' of rendering an informed consent, and the ctlmmn law permitted

niiors to rct('ive' medital treatn't ili the alsence of parental conisent in but

few circumstances: ill emergencies, and where the partnt relsed to consent

to a iiedical treatment which was sorely needed to maintain the minor's

154. Penal (ode. At. 120.
155. ILw No. 156 f Julyv 13. 1948h. tith antiiit nts to Apr. 21. 1966,. 16 IDIII., supra

not, 138. al 69 (1965).
156. Council ,1 IMinisters I)-cre,' No. 61 of)' Dec. 28. 1967 and Ministry of lPuti• Ilealth

and Social \W'elf ir'. Instruction No. 188 of Feb. 16. 1968. (.s aen'ded. May 4, 1972.
157. Crown I) ''e No. I81 -66IIii Iv I . 1967, am,',ding Arts. 453 and 455 of the Penal

Cod . 19 11)l11o. snpra notv 138. at 217 (1967).
158. S'e note 131 .Supna.

159. Sco,' not' 130 suln't. § 3 (4).
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health."O This view has been sustained on the notion that minors as a class
lack the knowledge, maturity and judgment necessary to satisfyv the standards
set for rendering consent. lowever, during this century courts began to
fashion what has come to be known as the "'mature minor" rule, as a resx)nse
to the apparent arbitrariness of the earlier common law. 161 This rile permits a
minor near majority who has the mentality sufficient to understand the nature
and import of the medical treatment he is about to undergo to give valid
consent. Thie common law rules have been changed somewhat by recent
legislation. While tile age of' majority in England is 18, through Section 8 of
the Family Law Refonm Act 1969, the "'consent of a minor who has attained
the age of sixteen years to any surgical . . . treatme'nt ... shall be as efli'ctive
as it would be if he were of, fill age." Where a iniilor has consented to a
treatment, the law states it is unnecessary to obtain the parent's consent
before going torward with the procedure consented to.

Other inroads have been made into the traditional doctrine. Though
therapeutic abortion legislation ws passed in 1967 in Califirnia, it took fiour
years to settle the (question concerning whether the pregnant minor could
consent to the operation. After mtch litigation the Califbrnia Supreme Court,
in Ballard r. ,Anderson. finally held that the statute authorized an unmarried
minor who was -of sufficient maturity to give an infbrmed consent" to give
eflective legal consent to a therapeltic al)ortion. 162 The opinion in Ballard did
emphasize nevertheless that the burden of convincing medical authorities that
tile consent is "iillormed" f'll on the minor. If the teenager fails to convince
medical personnel that she has the required "understanding and maturity,"
they may refuse to perform the therapeutic abortion.

A portion of the Califbrnia statute governing medical treatment of
minors presently reads:

[Ain unmarried pregnant minor may give consent to the furnishing
of hospital, medical, or surgical care related to her pregnancy, and
such consent shall not he subjected to disaffirmance because of
minority. 13

Despite the broad language used in the statute in granting to minors the right
to consent, a recent opinion from the Attorney General reiterated the fact that
the consent must be "informed. '16 This is in accord with tile legal principles
which govern the subject of' consent.

1601. For short bot1 t'xcchcit dhiscussI~Iion l' comimon law bachigrlhimds its well its rcen'mt
statutory developments sce Wvadlington, Miors and IHealh Car,': The Age (f Consenit, II
OS(on)Di. HALL L.J. 115 (1973); Skegg, Com i'ot it Medical Procedures on Minors, 30 MOlDIMN L.
REV. 370 (1973); lHoffman and Pilpel, supra note 21, at 989.

161. \Vadlington, supra note 160, at 117-20.
162. Ballard v. Anderson, 4 Cal. 3d 873. 484 P,2d 1345, 95 Cal. Rptr. 1 (1971).
163. CAL. CIV. CODi-E § 34.6.
164. A brief synopsis of' the opinion may be Ibund in 3 FAMILY PIoANNING/PoPULATION

REPORTERs, No. 3, at 52 (1974).
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In June of* 1972 the State of' New York p)tt into eflect a law which made

it possible for certain ioung patients to Consent to medical treatment. The

statute sets the age for consenting at 18. unless the patient is married or a

)arelt andl dispenlses with parental consent requlirenent if' tile attempts to

SCl ' th( cOnSellt Of thi paltS VOUld incre'aSe the risk of the yolith's lift' or

health. 1i \Vhil the law does not specifically mention abortion, the New York

City hospital rules allow not only fi-nialhs, 17 years of age and older, to consent

to the operation, but also those teenagers who are "emncipat(d," that is,

those who are sel'-stipporting or living away f'roum home and make most of,

their own decisions.lt6

In/ Roc r. \(ad. 1(7 the United SttCs Sulpr'Me COurt did not deal with

theil question of' the capacity of minors to consent to abortion, although many

of' the medical treatment statutes in the United States specifically exclude

abortion as one type of treatmnt to whic]m minors can consent. 1m Neverthe-

less, the trend is teward the adoption of statutes allowing certain minors to

consent to Iedi(cal treatment under all conditions. As of* 1972, thirteen states

had passed tit- "'compre'hensive" type of statute. Under the liberal Alabanma

statute, for example, consent may )e griven to an\ legally authorized "medi-

cal" treatmillent by ally person who is "fimrteen or older .. or is pregnant. ''69

Oin the other hand, at least eighteen states have statutes which require

parental consent for abortion in all or some cases involving minors. Recently,

however, a thre-judg(e I'deral panel declared that the parental consent

requirement of the F h rida abortion statute 7 0° was unconstitutional. While the

panel took note of' the filct that par-ntal interests may be of' a compelling

nature, thty also observed that the Florida statute gave parents the authority

to withhold consent for abortions for no reason at all or for (easons that could

be unrelated to the paramount interests of the pregnant teenager.171

The decision of' the court was based on the principle enunciated in lioe

1. Wade that the state has no authority to interfe-re with a woman's right of

plrivacy during the first trimester (f' pregnancy. In its opinion, the court

emphatically stated that

165. NY. Pun. I I,.:.,Lr L. -12504 I ((ni-. Spp. 1972-73). Se,' also Pilpel, Minor's

Rights to Medical (;arv, 36 ALBANY L. Rvv., 462, 469 (1972).

166. I tollinan an1d Pill.l sulra note 21, at )0.
167. 410 U.S. 113. 165 n.67 (1973).
168. Sic. c.g.. language of' the n.%v Indiana statlute Bill No. S33.4 as vited in 2 I'AMIi.Y

PLANNIN(;/ Pl( P1IATII(iN RvIiv(Iium, No. 6, at 150 (1973).

169. AtA (:001. ANN.. tit. 22. 10-1 (15-17) (Con. Siupp. 1972).

170. 15A FLA. SiAi. ANN. § .158. 22(3)(1) (Cue. Supp. 1973).

171. [he flip side of' this fo-mulation-thc case where the larents attempt to lorem the

minor to have -,- abortioi n-hlas also been litiga ed. After considering all of the traditional bases

for parental control, a Maryland court held that thc pregnant tee(nager had the right to bear her

child f'oll term even though such a course o action was contrary to the will of her parents. In

re Sinith. 16 Md. App. 209. 295 A.2d 238 (1972). In a similar vein, it has been held that the

teenager's mother calnot otler her daughter's baby fir adoption. ie power to consent to

adoption rests with the adolescent miiher. Matter of Presler, 171 Misc. 559 (N.Y. Sup. Ct. 1939).
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.. pregant woivnl' 1inder 18 years of age cninot under law be
distinguished from ones over 18 years of age in refierence to
-fi i damental '" "'ptisol." conistitutional rights.172

3. Ill-al Abortions

In ,Ian ( I mntries the pregnant teenager who elects to have an abortion
is faced, doe to tIhe restrictive inature of the laws. with seeking an illegal
ablortion. Of an aboitio performed o l a 17-year-old Chilean woman, the
folhowilig alitoliograp1ical account rec ords te pl-roblem s and dangers 'which
confront the teliagei ill seeking out an abortionist and having it donie in
infi'rior coiiditiolis:

She dissolved some pills iii lukewarii) wiater ill a lavatory, and thein
polire'd the water through tiht, sonda iao my womb. My iil)res-
sion is that this is supiposed to dissolve tille fbetuis inside the
itiotlier*s womlb. I alwavs have had 11N abortions btw%'ei oiie and
two imioitlis of preg lny. Never after that. ilater] a fiiend
caie to my house and said, "You're shivering with cold." I said,
-hr10W at blanket over me because- I'm dying of cold. ' Then my
friend said. "Look, (ristina. I'm goiig to take \oil to the hospital
becauise otherwise vou're going to die here." I told her, "Let me
stay here (Iwause byv now I've had enough of this business, So
many kids and so many problems that I don't know what to do.'"
• . .My woIln) was so infe(cted that the doctors colildil't toileh me.
One doctor wanted to treat me and the other didn't. One said to
the other, "'If' \ oi send her hack home she'll dit onl the, way." So
they operated on m', scraping my womb clean, almost without
aiiesthesia as a kind of puiish nihent. They scraped and scraped as if'
they were cleamiing the inside of a waterineloni. Then they asked
inc who did this to me and I could tell them iiothing. Oneni must
not talk in these situations, and I really wasn't lying because I
didn't know where tiis woinan lived nor did I ever see her again.
This wmna had no license, but I was desperate to find soineolle.

173

I)espite the difficu lty of illeasiriilg precisely the rates and risks of illegal
abortiot, the follos ing estimates iievertheless reflect the magnitude of the

172. Co, v. (Gvrstin. (Ov. No. 51-115(1 (S.I). Fla., filed August 14, 1973). For a more
elaborate discussintoI the constitutionl issles ani r'ioinalets suppo(rting tilt' ability of minors to
consent to abortion, sev Pilpf] andi Zockerman, Abortion and the Rights qofMinors, 23 CAsE: W.
RE:s. L. Rm:v. 779, 792 S06 (1973) and Note, Implications of the Abortion Deisions: Post Roe and
Doc' Litigation and LA'gislation. 74 Cousi. L. REv. 2.37, 242-47 (1974).

173. Gall. Birth. Ab,,rtion and the Progre'ss of Chile. 19 FiELDSTAFF REPoRTS, No. 2, at
7-8 (1972).
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probhle posed Iby illegal abortion. III 'gypt, 1,0r exa ulh, it has been

estimted that 4(07 of hospital adlliis io Is for deliveri(s and Pregi' '

Complications wert actuallk' f)r alrtiolils and tliri CO)il)licatioils. 174 Recent

records of, tNwo iilivt'rsity hospitals slIgg(' t the t'xisteitt'e Of OIl( abortion for

ever\ twol births, nlotwitistanding the resti tiv'e iature Ii" the gvptiall Penal
(odeV on allortiol j 'l Reports froni TurkeN ii;!cat' that, during the late

1950's and early 1960's, there were 5000(X)0 a ortions and 10(X)0 deaths each

year fr1o(m1 ailortioll operations, few of which took place ill hospitals becatise of'

their iilegadity. 176

In Italy., the anliuiId illllbler of, interrupted prtC'gmlCies tinig tile

1960's reportedly flnt'tuated arllmil 150,X)0. a large nmilmt'r of which \wcre

illegal al)ortions. 177 ol'w\l other estimates have put tle annual nillmber o illegal

abortions at a naxi mi of 500),(0I17 and between 80(XO) and 3,O,(X)O,' 7"

rtspct't'vtl\. High 11IIlItbe'I'S 01' Inattrlial deaths occur every year as a result of'

nalprac'tiCos tlhat ron1 the gtaillllt f'roui the iUS' ofhers to primitive, ullisopilis-

ticatt'd ilist'1lell ts."8 In (hih'. 8i of all hospital admissions have been for
patients with polst-abo~rld ~olliplicattions these p~atienlts hav'V (Icclipied onle-

fourth of all illat(rilitv beds Il .Maternal ileallh Service hospitals.H I' l The

deathI rate ill tlit hlte 1960's Was tstiillatt'd at 150-200 per 100(X)t0 ahortions,

with most of the ahortions being illegal. 182 Indeed, it is estimated tlat

50% of' pregnancies ill Latin America are currently terminated b y illegal

abortions-resulting in the death Ioftfo111 tillit's as illally wlillll as in untrits
where albortions areV legall." t :l

Of, tlle numl ers cited aolv'e, a statistically significant percentage 111ust.

Ie ass'ilt'd tol ie a)ortions ped'orltll'd oil teellagt'rs. Ill some countries, tile

percet.tag(' may'. 1ni as high as .25 /. 184

i.vei ill coltriets whi h have liberal ab(rtitn laws tilt po ~'('llel of' illegal

17.1. iN-FIINAIllriNAI. i'.ANNED i'AiFN'iil -11)1 FlDElEIrl. INl i-'I) IIRIIONS 27

(1972) (hereinafter cited ats IPPF1.

175. 1:1-Kanimash and E I-Kammash. ill 1.'lOiLarso, slpra no' 48, at 369.

176. Sec i)r. Nusict I. |Fisek's statement. ill 2 IHall. supra note 106. at 47.

177. G. Fr lbRitI. ll-i' oll F )N IT.L 17 (Draft Working Paper filr til' International Union

for the Sitntific Stud' of Popolotioll's ( :linlitttC Jill IAgislatioln )ir'ctly or Indirectly Ilhfltnt'-

illg Fertility in ilurop'; iorlilialt cited ias IUSSI WVorkillg Paper) (1iil1o. 1972).

178. Id. It 19.
179 . N.Y. Times, Jan. 16, 1N973, al 31, ol. .. A rellnt studt' stsd oill iltt, rvi'ws with 558

31-\'var-olid mnivrd lmimliun ill Im%\-iicotniv, nieighbolrhoollds ill Ilonwil shio"wvd aill incide'nce' of2

abilliili ll v c1l'lV 2 to 3 slilviVilng childrln. Id.
18t0. Boston Glob,. Jan. 2t0, 1973, at 2, col. I.
181. II. Romero1t1i1. ('it' ill FAMIILY PL ANNING AN I 1'o l' TI IN PIO(IiAM , A RhEVIE\W

IF VII 1Ll ) )IVETOPI'MENT s 235-215 (19(iX iR. tl IIn' IIer, Abion loll a /w: The' Approa'h's of

Differ 't Nillnls. 57 Am. J. Pull, II.AITII 1906 (1967).
1827. IPPIF, mprl ote ) 17-1, ilt 27.

183. Se ' )r. E 'dwin M. Gld's statleltltll 2 Hall, .supranotelll 06,' 06 at 45.
184. 'Belfoirellt. det~sioins ill lRov v. WVade' and Doe v'. Bltonll it was eimatenllld thalt tile

inlbltr If ilh-gal aillIrtlnls 'aIh yt'ar \was le'tw''n 2tXl,0(an .lll ,.20(O.00. le'etilt statistics have

indicated that alortins pl'rforillllii tteenagters rt'prt'SI'il I('tlt'etn 20 anti 25 pIrt'crl ill (lit o 0toal

inumbie
1

lt'r if abrtrlilns ti 'rioril 'tid illgally ill the United States.
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abortions has not been totally alleviated. Vhile Ohe liberalization of abortion
laws has brought about a noticeable decline in the rates of illegal abortions,
the practice continues. 185 Some of this can be attributed to the cumbersome,
institutionalized manner through which legal al)ortions are screened and
approved. This is particularly true of the Swedish system. Some women will
simply seek an illegal abortion rather than go through the obstacle course
established by the abortion regulations. ;lanville Williams has written:

...We are told that in Sweden the special hospital hoards which
hear applications fbr abortion allow only 40 percent of' the applica-
tions. In addition to the 60 percent who are in turned down, there is
an unknown number of women who do not apply for legal abor-
tions, either becaise they realize that their case does not fall
within the rules, or because they cannot tolerate the formality and
even humiliation of applying to a hospital board in a matter they
regard as being uniquely their own afthdr. These are the women
who go to illegal abortionists. 186

On the other hand, those women who are denied legal abortions may be
compelled to go frward and give birth to an "unwanted child." In such cases
the mother is faced with having to deal with what has recently been classified
as a "compulsory pregnancy.- A compulsory pregnancy is said to occur
whenever a woman is compelled by external circumstances to carry to fill
term a pregnancy which is unequivocally unwanted. 187 The efiects of such
forced circumstances have equally negative long-range implications for both
the mother and the child.

A number of reports have demonstrated the consequences of denied
abortions upon the women, the children, and the society at large.188 In a
Swedish study 120 children born after refusal by the authorities to grant
permission for abortion were compared to paired controls of* tile same sex
born either in the same hospital or district to mothers who had not applied for
abortion. After a close observation for 21 years, the former group of children
were found to have higher incidences of psychiatric disorder, delinquency,
criminal behavior, and alcoholism. The) were more often recipients of public
welfare assistance, were more unfit fior military service, and received less
schooling than those in the control group. The study concluded that the very
fact that a woman applied for legal abortion indicates that the prospective

185. L. T. Lee, International Status of Abortion Legalization, in Tn: ABoRTIoN EXPEaI-
ENCE 340-41 (11. Osofsky and J. Osofsky ds.., 1973).

186. The Legaliztion of Medical Abortion, 56 riE EUGENICS REV. 24 (1964).
187. See generally, M. B. Beck, The Destiny of the Unwanted Child: The Issue of

Compulsonj Pregnancy in ABORTION AND TilE UNWANTED CHILD (C. Reiterman ed. 1971).
188. See generally, G. ilardin, Abortion and Human Dignity in CASE FOR LEGALIZED

ABORTION Now 12-13 (A. Guttrnacher ed. 1967).
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child, if carried to term, will have a greater likelihood of social and mental

prolblens than his peers. 189

From a psychiatric standpoint, we are told that single women in general,

and students in particular, do better if they are allowed to have the abortion

which they request. This was one of the conclusions made by a group of

doctors, psychiatrists and sociologists in the United Kingdom. The study

undertaken there revealed the somewhat surprising result that single girls still

tended to perceive the use of contraceptives as being more immoral than the

risking of an unwanted pregnancy and the possihle consequences of abor-

tion. 190

Front the criminal law point of view it seems undesirable to prosecute

the woman who is forced due to personal circumstances to seek out a

clandestine abortion. Experience has showi that the abortion laws have been

ineffective in curtailing the rate at which women seek abortions. Attempts to

enfirce the laws have been exercises in futility. While this alone is not

sufficient reason to vacate present abortion laws, to subject a woman to

criminal punishment for being compelled to participate in such acts is

Draconian and counter-productive. This is particularly true in countries which

have very strict abortion laws, yet (1o not permit ready access to contracep-

tives. There is, no doubt, reason for placing criminal sanctions on those who

perform the abortions--based on the rationale that unregulated abortions

increase maternal deaths due to the wretched conditions under which they

are customarily perforned-but much could be accomplished if the aura of

criminality were removed from the head of the wv'oman. There is presently a

discernible shift in that direction. In France, long ftmous for its restrictive

abortion statute, President Giscard d'Estaing recently instructed prosectting

authorities not to prosecute women who have "had themselves aborted in a

way contrary to the 1920 law."191

189. Forssman and "llniwe. One Hlundred and Tui'nt Ch ildre loni After Application for

Therapeutic Abortion Refused: Tihi -Mcnial Health Social Adjustmnt and Edicational lAel1 U1)

to the Age of 21. 42 AcrA PSYCIIIATtSICA S(:ANDINAVIA 71-88 (1966). The Swedish Study has been

criticized for ,a number of reasons, not the least of which was the fact that 20 percent of the

experi men tll group were orn out of wedlock. The preliminary results ofa ten-year Czechosloa-

klan study have recently been released. That study attempted to avoid the pitfalls of the

l:orssmanTliiuwe study, particularly by having less than 5 percent ofthe experimental group born

out of'wedlock. Sonm two hnvidred children born to women who had been denied abortions twice

dring 1961-1963 were compared to an equal number of controls with regard to physical and

psychological development. lie data suggest that children unwanted at conception tend to have a

higher incidence of sickness, somewhat lower grades in school and "worse integration in their

peer group- than others. Z. Dytrych. Z. Matejeek, I. P. David and Hl. L. Friedman, Children

Born to 'om'en Denied Abortions: Initial Findings of a Matched Control Study in Prague,

Czechoscakia, (paper presented at the annmal meeting of the Population Association of America,

New York, April 18, 1974). For a synopsis of the palper see 3 FAMILY PLANNINc DIGEST, No. 6,

at 10 (1974).
190. See generally, EXPERIENCE WITH ABORTIONS: A CASE STUDY OF NORTtlEAST SCOT-

I.AND (Horobin ed. 1913); Shopper, supra note 141.

191. Boston Globe. July 26, 1974, at 31, col. 5. This was also the recommendation of the
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I1. Menstrual Regulation

Tile recent development of the menstrual regulation techniques will
undoubtedly have an ilpact on the subject of adolescent pregnancy. These
techniques which may be used as a post-conceptive means of regulating
fertility carrv with them the prolise of simiplifving bo0th the legal and inedical
barriers to abortion. Basically, there are two means fior inducing menstruation
now available: (1) use of* prostaglandins-a substance which is naturally
present at menstruation and childbirth; (2) the use of a flexible polyethylene
cannula aspirator. Aside from the simplicity and safety of the method, the
value of this procedure is that it can be used to ensure a non-pregnant state
prior to the nedical determination that a woman is pregnant. Many propo-
nents of the menstrual regulation procedure are urging that it be used (hiring
the two weeks iminediat-ly following a missed perixl. Thus, a teenager who
suspects that she i: ,,egnant can ask to have the procedure performed and
aterward be guaranteed that she is mot, because any embryo which may have
begun for'mation will have been eliminated.

The use of the technique raises several legal issues. While there is little
doubt that the technique can be utilized presently in countries with liberal
and moderate abortion laws, it remains to be seen whether the technique is a
violation of the abortion laws which are restrictive. There is some evidence
that it will not he illegal in countries where statutes require evidence of a
pre-existing pregnancy before a violation of' the law takes place. 192 Laws such
as those now on the books in many countries of Latin America, in Egypt,
Taiwan and Libya, among others, exact this requirement. Legislation which
follows the French and earlier English models centers on the intent for which
the technique is used. This fact will make it somewhat more difficult to use
the method, fiee of threat of criminal prosecution, if it can be shown that the
intent was to eliminate the "product of' conception 19 3 rather than to restore
the menstrual cycle.

There is a probability that the menstrual regulators will become re-
garded as contraceptives rather than abortifacients, as has happened with the
IUD and "morning after" pill. If this be so, then the procedure can be helpful
in eliminating many of th, , nmas which accompany abortion. Because most
teenagers throughout the \old do not have access to the traditional con-
traceptives, the menstrual regulation technique can be tised to eliminate
pregnancy among those young women who have conceived but have no desire
to carry the pregnancy fiil term.
Symposium on Law and Population which was convenedi in Tunis, Jine 17-21, 1974. Se
RIecommendations of the Symposiumin on Law and Population, at 21. As soon as the new French
law goes into effect, the significance of this particular stateient ill I e lessened.

192. L. T. Lee and J. MI. Paxinan. Ti LEGAL. AsPECcTs OF MiNSTRUAL REGULAniON
21-25 (Law and Population Monograph Series No. 19, 1974).

193. Id. at 11-21.
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IV. CONCLUSIONS

The legal problens concerning adolescent pregnancy and abortion hav-

ing been discussed in the foregoing space, a few general comments and

recommendations for legal reform may be noted.

In the first place, we should place adolescent pregnancy and abortion in

quantitative perspe tive: over 70% of females between the ages of 15 and 20

were already married in Chad, India, Mali, Nepal, Niger, Bangladesh,

Pakistan and Tanzania. On the average, about 40% of women 15-19 years old

were married in the comntries ill Africa, 30% in Asia, 15% in the Americas and

Oceania, 9% in the Soviet Union and 7% in Europe. Only in a number of

European countries and in French Guiana, Guadeloupe, hiong Kong, Japan,

Soulh Korea, Macau, Martinique and the Ryukyu Islands were fewer than 5%

of \ (mien married between the ages of 15 and 20.1" In general, the pattern

in Western industrialized societies has been one of delayed marriage (mid-

20's) aud a high proportion of' singles (10-20%), whereas in tile developing

conntrie ;, early (mid to late teens) and universal (all but 1 or 2%) marriage for

girls has been the rule. 19

Tile comsequllnces of suich early marriages are many, not the least of

which are higher fertility rates and age gaps between males and females on

entering iarriage (8-10 years) than in the case of late marriage, These will

tend to accentuate the girls' already subordinate position in society-making

tile equality of the sexes more difficult.

In his background paper presented at tile Second Asian Population

Conference entitled "Law, Human Rights and Population: A Strategy for

Action, "197 one of the authors of the present study proposed the inclusion of

the following fiorteen human tights already embodied in the various United

Nations instruments in a "Charter oo Human Rights and Population:"

1. The right to adequate education an( inf rnation on family

planning. 198,

2. The right of access to the means of practicing family plan-

ning. 199

3. The right to the equality of men and women. 200

194. UN ECOSOC, ST"UDY ON THE INTEmIELATIONSIIIP OF THE STATUS OF WOMEN

AND FAMILY PLANNING 71 (Report of the Special Rapport'ur, Addendum, Doe. E/CN.6/575/

Add. 1, Dec. 13, 1973).
195. Id. at 70.
196. Id. at 71.
197 UN Doc. POP/APC.2/BP/32; 12 VA. J. INTL. L. 309 (1972).

198. Teheran Proclamation on iluman Rights Resolution XVII! (1968).

199. U.N. Declaration on Social Progress and Development, Art. 22.

200. Universal Declaration of lunan Rights, Art. 2; International Covenant on Civil and

Political Rights, Art. 3; International Covenant on Economic, Social and Cultural Rights, Art. 3;

and Declaration on the Elimination of Discrimination Agaiist Women, Arts. 1, 4, 6, 9 and 10.
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4. The right of children, whether born in or out of wedlock, to
equal status tnder the law and to adequate support from
natural parents.201

5. The right to work. 20 2

6. The right to an adequate social security system, including
health and old-age insurance.203

7. The right to freedom from hunger.2 0
4

8. The right to an acleqluate standard of living.2° 5
9. The right to environmental protection.206

10. The right to liberty of movement. 20 7

11. The right to privacy. '208

12. The right of conscience.208
13. The right to separation of Church from State, law from

dogma. 210

14. The right to social, economic aiid legal reforms to conform
with the above rights. 211

Altholtigh much research remains to he done in terms of their legal
implications, coordination and priority, the fourteen rights may nevertheless
provide the basic considerations to which any attempt at legal reform in the
area of adolescent, as well as adult, pregnancy and abortion shotuld be
directed.

As examples for the first five points, any review of laws affecting
adolescent pregnancy and abortion should take into consideration the fiollow-
ing:

(1) Are adolescents being adequately educated and infbrmed on family
planning in the present school system? (laws on education, obscenity, postal
communication, etc.)

(2) Do they have access to the means (hoth services and contraceptives)
of practicing family planning? (laws on public health, pharmacy, social se-
curity, etc.)

(3) Do female adolescents have the same legal status as that of males,

201. Declaration of the Rights of the Child, Principles 1, 4, 6, 9 and 10.
202. lnternational Covenant on Economic, Social, and Cultural Rights, Art. 6.
203. Id. Art. 9.
204. Id. Art. 11(2).
205. Id. Art. 11(1).
206. 1I. Art. 12(2)(1); Declaration of the U.N. Conference on the Human Environment,

Principles 1, 8, 13, 15 and 16.
207. International Covenant on Civil and Political Rights, Art. 12.
208. Id. Art. 17.
209. Id. Art. 18(1).
210. 1d. Arts. 18 and 26.
211. This right flows logi-ally from the fact that human rights are ipso facto legal rights,

entailing legal obligations on the part of governments to undertake the necessary reforms to
conform with such rights.
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particularly in the fields of edhicatioin, job opportunity, remuneration and

marriage and divoirce? (laws oil education, labor, family relations, etc.)

(4) Can adolescent parents in fact support adequately their children

whether born in or mit of wedlock? Are their chidren's rights adequately

saieguarded where such support is not torthcomiing? If not, what preventive

iicasuires or remedies? (la\s oii faii iil r child allowances, adoption, bastar-

d. child-care centers, etc.)

(5) Are adolescent parents adequately prepared and trained to work?

Would they have been better ofi to complete their schooling instead of being

forced into the job market in order to support a fiuily? What are the

consequentctes to tie society in terms of additional uinskilled labor, un-

employment or disguised unemphiymient? (laws on labor, vocational training,

unemploymeit benefits. etc.)

The basis fbr providing adolescents with special and particularized

treatment in the realm of' pregiiancy and abortion have already been entmn-

ciatt'd, legally as well as nedically. The law ostensibly seeks to asertain the

course of, action that best selves tile interests of the minor. Medicine has flatly

asserted that the controlling premise is that "the youth's health is paramount

to any Other consideration.''212 Neither discipline has been entirely consistent

in the application of their own self-imposed standards as in many cases they

have worsened the dilenina which cnfriionts pregiialit adolescetts, rather

than aided in the resolution.
It can be seen from the foregoing discussion that our exploration into the

legal aspects of' adohCAc-n t pregiancy and abortion leads us through a compli-

cated maze of' oft-coiiflicting legislation and guvernment policies. All too

f'requentlv the laws have remained oblivious to the actual nieeds of adolescents

and their basic human rights. This is regrettable since any attempt at

implementing the human rights standard must a fortiori take into account the

special status of adolescents, the saf'eguarding oft whose rights deserves

particular vigilance.
This rather broad review of the legal implications of adolescent preg-

nancy and abortion has led us to the conchsion that there is a need to

undertake a systematic compilation and review of the existing laws which

affect the issue. Moreover, further research should be undertaken into the

definition and implications of' unwanted pregnmc, among minors.

2'2. Amt, rian Medical Association, .\cis, Apr. 17, !M67.
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APPENDIX

Age Ladder of Rights and Obligations

Marriage Civil Criminal
Boys Giris .Majority Responsibility Vote

Algeria 18 16 21 18 19
Argentina 18 18 21 21 21
Australia 18 16 21 18 18
Bangladesh 18 16 21 18 18
Belgium 18 15 21 18 21Brazil 18 16 21 21 18
Cameroon 18 15 21 18 21
Canada 14/16 12/16 18/19 16/18 18/19
Chile 14 12 21 18 18
Colombia No Age Limit boys 21

girls 18 18 21Costa Rica 15 15 21 21 18
Czechoslovakia 18 18 18 18 18
Denmark 20 18 20 15 20
Egypt 18 16 21 21 21Ethiopia 18 15 18 18 21
Finland 18 17 20 18 20
France 18 15 21 18 21
German Dem.

Rep. 16 16 18 18 18
Germany Fed.

Rep. 21 16 21 21 18
Ghana 18 13 21 21 21
Iran 15 15 18 18 18
Italy 16 14 21 18 21Ivory Coast 18 16 21 18 21
Jamaica 18 16 21 16 18
Japan 18 16 20 20 20
Korea (Rep. of) 18 16 20 14 20Laos 18 15 18 16 18
Madagascar 17 14 21 21 18Mauritius 18 15 21 21 21
Mexico 16 14 18 18 18Niger 21 18 21 18 21
Nigeria 14/18 14/18 21 17 21
Netherlands 18 16 21 18 18New Zealand 16 16 20 17 20
Norway 18 16 20 16 20
Romania 18 18 18 18 18Senegal 20 16 21 18 21
Singapore 18 18 21 16 21
Spain 14 12 21 16 21
Switzerland 20 18 20 20 20
Tanzania 18 15 18 18 18
Turkey 17 15 18 18 20
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APPENDIX (Continued)

Age Ladder of Rights and Obligations

Marriage Civil Criminal

Boys (;iris Majority Respmsibility Vote

United Kingdom 16 16 18 17 18

U.S.A. 1-1/21 12/18 18/21 18/17/16 18

U.S.S.R. 18 16/18 18 18 18

Venezuela 14 12 21 21 18

Yugoslavia 18 18 18 18i 18

Zaire 18 18 21 21 18

Source: Patrikicis, Marriagu Agc 16. Cirid Majority 18, Voting Age 21-Why? UNESCO Courier,

October 1973, pp. 26-27.
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