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Abstract

THE INTERNATIONAL CONFERENCE ON GLOBAL WATER LAW SYSTEMS

The International Conference on Global Water Law Systems was
convened in Valencia, Spain, with the intent to focus upon particular
basic Jssues to analyzing and improving water laws in light of the
role and function of the law and its relationship to other disciplines
and sectors of socioeconomic activity. The Conference was an effort
designed to: (1) build upon the materials assembled in past meetings
and publications while attempting to establish a systematic foundation
of knowledge of major water law and administration systems around the
globe; and (2) to develop an analytical methodology for the interface
of interdisciplinary, intersectoral and intergovernmental inputs to
new or improved laws and codes.

Among the water law systems reviewed were the Spanish, French,
British, Italian, Soviet, Hindu-Bali, Moslem, Latin American, Israeli,
and the variations found in the United States and select Asiatic
countries. The relationship of water law to the human and physical
environment was discussed from the social, economic and technical
perspective~. Concluding presentations covered national water planning,
drafting water codes and multi- and bilateral assistance available to
developing countries in preparing or revising water codes and adminis­
trative arrangements.

Water laws must be uynamic and, thus, ought to be the product of
evolutionary processes. However, the water laws and organizational
structures that at one point in time were designed to be solutions to
particular problems often become the problem. Through inflexibility,
lack of explicit policy provisions and gaps in subjects included,
constraints to the introduction of new technologies and improved water
management practices frequentlY occur. Three key issues or problems
identified as impediment to water resources optimization were discussed
in light of needed changes in the law--allocation and reallocation of
water supplies; integration of water quantity and water quality control;
and, managemer.t :od conjunctive use of ground and surface waters.
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THE INTERNATIONAL CONFERENCE ON GLOBAL WATER LAW SYSTEMS

A SUMMARY REPORT

1. INTRODUCTION

The International Conference on Global Water Law Systems was convened
in Valencia, Spain, with the intent of focusing upon particular basic
issues for analyzing and improving ~~ater laws in light of the role and
function of the law and its relationship to other disciplines and sectors
of socioeconomic activity. The Conference was an effort designed to:
(1) build upon the materials assembled in past meetings and publications
while attempting to establish a systematic foundation of knowledge of
major water law and administration systems around the globe; and (2)
develop an analytical methodology for the interface of interdisciplinary,
intersectoral and intergovernmental inputs to new or improved laws and
codes.

In the past there have been several regional conferences directed
toward the legal aspects of water resources.1 These meetings and those
sections of other conferences dwelling upon the law of water resources
have been a major contribution to increasing the understanding of water
law and disseminating this knowledge to other legal specialists and
those of other disciplines constantly affected by the law.

The field of water resources law~ however, has now become a topic of
high national and global priority due to new and increasing demands upon
the resource and countervailing efforts against the diminution of water
quality through present uses. The general consensus of opinion is that
we have the technologies, and we can determine their practicability,
economic feasibility and physical/social consequences of use. But often,
a major constraint to technological implementation is adequate legal
machinery. Specialists in water resources fields have the responsibility
to individually and collectively improve upon the legal and administrative
mechanisms. It is not just a task bestowed upon lawyers.

The ICGWLS* was the first of three meetings to be convened in a
planned sequence. 2 It was to lay a foundation of the basic concepts of
water law and administration by which the subsequent efforts could focus
upon particular problems and issues. The idea for convening the Conference
originated in 1972. Part of its motivation can be traced to prevailing
difficulties experienced by practitioners in the field of water legislation
and administration in locating appropriate material and insightful informa­
tion on alternative water management control practices and systems. Al­
though many reports were available describing water laws of particular
ccuntries, these materials did not concentrate upon a unified theme and

* In this report, ICGWLS refers to the International Conference on
Global Water Law Systems.
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were either local or regional in perspective. Faced with the proposition
of taking a "traditional li approach; i.e., that of providing advice based
primarily upon knowledge f one's own system, the alternative of gathering
relevant materials on othe tems in order to provide a range of choices
was preferred. This in:,'S the creation of a spectrum of alternative
legal approaches to particular water resources problems and insure
appropriate resource development and management. Through the strong
interest and support of many agencies and foundations, and the enthusiastic
response from the Government of Spain to host the Conference, the first of
the three-stage program was underway.

2. OBJECTIVES

A quick review of water activities around the globe clearly indicates
that this resource has rapidly become one of the critical elements in
determining local, national and regional growth. In the past three
decades, particularly the last five years, the trend has been away from
treating water as a free good, subject to near unrestricted control, to a
recognition of the resource as a capital commodity whose spatial and
temporal availability dictates policy formulation and new directions in
macro and micro planning and development. Nations of all stages of devel­
opment have accorded control and management of water resources a high
priority.

In retrospect, societ'ies from time immemorial have been controll ing
water to some degree. Their approach was largely dictated by geoclimatic
conditions. In arid areas the emphasis was upon allocation and use of a
quantity of water; in humid areas drainage and water quality were the
preoccupation.

Over time distinct regional or national systems emerged which reflect
particular physical conditions and social goals. Elaborate water laws and
administrative systems evolved where the greatest needs and most serious
natural constraints existed. Through adoption or imposition many of these
systems have also influenced or directed water use and control in other
countries or regions; and, although retaining many of the basic character­
istics of the original system, have incorporated modifications to meet
indigenous conditions. (See Figure 1.)

The first objective of the Valencia Conference was to systematically
describe a variety of these water law systems that have had a major
contribution to the manner in which nations have managed and regulated
their water resources or which exemplify unique features in response to
specific water conditions or use goals. A uniform format was utilized
by the experts reporting on these systems so that a comparison of features
could be made between the systems. The second objective was to explore
the social, economic and technical aspects of water resources use and
management as these parameters related to functions and formulation of
water laws. The final objective, and perhaps the most important, was to
develop an approach to examining these legal alternatives in light of
contemporary conditions and explicate a methodology for preparation of
water laws that would bring about desired changes and maximization of
water-related benefits.
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Among the water law systems reviewed were the Spanish, French,
British, Italian, Soviet, Hindu-Bali, Moslem, Latin American, Israeli,
and the variations found in the United States and select Asiatic
countries. The relationship of water law to the human and physical
environment was discussed from the social, economic and technical
perspectives concluding with presentations on national water planning,
drafting water codes and multi- and bilateral assistance available to
developing countries in preparing or revising water codes and adminis­
trative arrangements.

3. CONFERENCE THEME

To accomplish these ectives, the Conference organizers adopted
the following philosophy--a water code must be direct, ~~agmatic,

dynamic and the product of interdisciplinary and intersectora'l inter­
action. Therefore, a systematic, logical and sequential program must
be followed with legal presentations by experts from or specialists in
the particular area reported on and interdisciplinary contributions
based upon international experience.

Achievement of the Conference objectives depended upon the early
establishment of an overall theme and an underlying logic concerning
the general topic. This was followed by a discourse on the "Spec trum
of Alternatives" and on the interrelationships exemplified in the
Conference program.

The overall theme of the Conference can be summarized in the
following interlocking propositions:

1. Water resources systems are centrally determined by a host
of physical and nonphysical constraints and/or facilitators
prevailing in each particular country (as exemplified in
ecological configurations, historical antecedents, socio­
economic conditions, etc.).

2. Existing constraints and/or facilitators shape major water
resources allocation and use policies (local, regional,
national, and international), resulting in major systems
ranging from centralized control to relative autonomy.

3. Water policies are explicitly or implicitly incorporated into
the legal systems (expressions of custom and long collective
practices) with major manifestations in substantive laws
(water doctrines and judicial interpretations) and procedural
requirements.

4. Organizational arrangements for water management are the
result of historical practices, legal requirements, and
responses to ecological constraints and socia-economic
conditions.

5~ Environmental conditions, diversified resource policies,
legal requirements, and organizational arrangements are
important ingredients of the constellation of factors
affecting national water resources development.

3
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6. In order to meet such objectives and future demands, the
central concern of integrated water management is the
identification and reconsideration of legal alternatives
and the implementation of innovative combinations of
technological interventions and forms of social organization.

4. DEVELOPING AN ANALYTICAL METHODOLOGY

Past practices have, in many countries, created vested rights to a
continued use in the source of water. In most cases, the extent of
efficiency in transmission by the purveyor of water (which may be the
sovereign) or the user of the supply is low due to costs of reducing
seepage, evapotranspiration, percolation and other system losses. The
task facing most water decision makers is now more of one r~lated to
water reallocation than allocation and how this can be done with a
minimum of social disruption.

The problems and pressures are not only at the micro levels, but
at the macro (policy and program) levels as well. The policy toward
development and water resource use of one nation has a consequence upon
its neighbors where hydrologically connected. A well-known example is
the impact upon northwestern Mexico from the reclamation policy of the
West in the United States. Further, technology has not only provided
more efficient and effective means for using water in or out of the
natural basin regime, but has placed an additional task upon decision
makers to prepare programs and promulgate laws and regulations with
scientific awareness.

The projections in water demands, as many proclaim, should not be bleak
if rational remedial action is taken. It is not a matter of reaching
a plateau of subsistence with our water supply. There is little reason
why the development, use and management of available resources carnot
take place harmoniously with an enhanced quality of life if the
decisions executed and legal directives and controls enacted are
systematically made, cognizGnt of alternatives.

4.a. Spectrum of Alternatives

Water law and administration consists of a wide variety of alter­
native approaches which have evolved over time and under different demand
situations placed upon the existing resource. Identifying a set of these
major systems provides the decision maker with a spectrum of alternative
doctrinal and organizational variations to examine in preparing proposed
legal machinery or evaluating present effectiveness in light of potential
changes.

Figure 2 illustrates the Spectrum of Alternatives discussed at the
ICGWlS.Evaluation of each system should include not only its present
state of the arts, but also the process of change in the law that took
place in response to or directed by stages of development of the nation.
This point is considered essential since not every nation develops at
the same rate. A water law system that may appear to have no releva,nce
to particular needs in its present status may provide the very basis of
a solution at some time in its evolutionary process. Thus, there are
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not only alternatives in contemporary systems, but an important dimension
of subalternatives in the growth of a particular system.

The lawyer, engineer, economist and other formulators of programs,
policies and laws can enhance their potential for success through aware­
ness of a wide range of choices.

4.b. Paths to Solutions

Having identified the range of alternative water law systems and
uniformly examined the philosophy, policies, particular features of sub­
stantive law and the organizational arrangements and procedures for
carrying out the law, the model, then, moves to an endogenous determination
and description of specific national or subgovernmental inputs and objec­
tives. The Types of inputs to be included and indicat~ve objectives are
portrayed in Figure 2.

The ana"lytical methodology developed at the Conference require the
interdisciplinary, intersectoral and intergovernmental contribution in
formulating resource policies and systematically examining and evaluating
the spectrum of alternatives represented by the doctrinal and organiza­
tional variations. This process permits the identification of basic
paths to solutions (Figure 3) in preparation or revision of a water law
system.

These alternative II paths" are paradigms of the major theme of the
ICGWLS--the linkages of constraints and facilitators, policies, legal
doctrines and organizational arrangements with the general quest for
rational water resources allocation and use. They further demonstrate
the validity in applying exogenous materials to creating endogenous output.

The paths of solutions to issues or problems only serve as the
framework upon which the system of water law could be built. Again, it
is with regret that too often in the past specialists have implanted a
set of laws and agency functions from another country or from their
preferred model rather than develop a system based upon specific condi­
tions and needs of the recipient country_ Also, too often, a new law or
administrative structure is the effort of only one discipline and not
the combined accomplishment of specialists and others working with the
resource and related activities.

4.c. Relevance to New or Improved Laws

The analytical methodology is not foolproof. In fact, to many it
" may appear .an unnecessary exercise in learning about other legal systems
. for water control. It is proposed that an examination of the inadequacies

proclaimed in the majority of national or federated water law systems
arose from the failure initially to: (1) define what objectives were
sought; (2) transform these objectives into explicit policies to be used
as guidelines for management and control; and (3) be objective rather
than subjective in formulating legal provisions and organizational
machinery. Many times, our awareness of only our own systems serves as
a constraint to creatively developing more logical and acceptable solutions.

6
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The other most C9mmon constraint is the failure to periodically
review the laws in light of conditions that have changed since its
promulgation.

This methodology attempts to serve as a means to develop or improve
water laws regardless of the stage of economic development that has been
reached.

j. CONVENING THE CONFERENCE

5.a. Location

The ICGWlS was held in Valencia, Spain, from September 1-6, 1975,
at the Faculty of law, University of Valencia. One hundred eight-six
persons from 37 countries attende~. (See Appendix 3 for list of atten­
dants.) Approximately 30 percent of the attendees were lawyers, the
remaining 70 rercent consisted of economists, engineers, and water
decision makers at various levels in government and private activities.
It is this feature that made the Conference a success. As previously
stated, several reports, books, etc. exist which set forth the water
laws of particular countries, but this was an opportunity of not only
examining a host of systems, but also of getting feedback from a wide
range of disciplines and naticnalities as to what the law ought to be
and considerations that the drafters should take into account.

Valencia, Spain, was selected as the site for convening the
Conference. This beautiful and historic city sits at the crossroads of
three major water law systems--the Spanish, Roman and Moslem, with the
impact of each readily observable throughout the physical and institu­
tional components of the irrigation system. Valencia has an active and
effective system for local water distribution and management~ and a
unique and ancient institution~ the Tribunal of Waters, for resolving
water disputes summarily and inexpensively. At the same time~ the
physical terrain in the Valley of Valencia provides a poignant example
of the role of water management in transforming~ through appropriate
socia-legal interventions and technologies, a semi-arid ecosystem into
a highly productive agricultural and industrial area.

With this setti~g,accompanied by the gracious support and hospi­
tality of the Spanish people, the theme of the Conference became a
realistic extension of the local environment.

5.b. Conference Program

The Conference was scheduled over a period of six days, specific­
ally arranged to generate enthusiasm and response, The human capacity
to absorb a sustained~ intensive program of presentation and exchange
had been accounted for. A~ attempt was made to interweave the various
parts of the Conference in such a way as to prevent "conference over­
kill. 1I The limited time for presentation was part of the emphasis in
the Conference to allow dialogue and participant exchange.
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INTERNATIONAL CONFERENCE ON GLOBAL WATER LAW SYSTEMS

Conference Program
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Introduction to IAWL (AIDA)
lAWL Meeting

Part y - PANEL SEMINAR

Ing. Mendiluce
Dr. Nobe
Dr. Duckstein

Dr. Biswas
Dr. Useche
Dr. Trelease
Mr. Alheritiere

Or. Martin-Retortillio
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Or. Giner
Dr. Cano
Dr. Pendan
Dr. Roldan

0900-1200

1200-1220
1220-1230
1230-1245
1245-1300

Moderators: Professor Gaylord Skogerboe
Dr. Vicente Giner
Dr. George Radosevich

Theme: CO~lPARATIV[ ANALYSIS OF MAJOR WAT";R LAW SYSTEMS & SOLUTIONS TO KEY WATER PROBLEMS
Topics: A. Meeting Water Demand: Alloc,ltion & Reallocation

B. Conjunctive Use of Water
C. Water Quality Control Througl Water Use

Achievements of the Conqress
Closing Remarks by the President of AlDA
Congratulat ions for the Achievements 'Jf the Congress
Closing Statement

Luncheon Banquet - Hotel Monte Picayo provided by the
Municipality & Deputies of Valenci,1

Cultural Events



Saturday, September 6

.....
w

0900-1200 Part V- PANEL SEMINAR

A nontraditional approach to panel presentation and discussion was used to examine
(1) the possibility, manner, flexibility, and rigidity of the varlOus legal systems
in providing solutions to hypothetical bJt realistic water allocation, development.
and management problems faced by developing countries; and (2) the socioeconomic.
technological. and sectoral interdepende1cies.

The panel consisted of three moderators (M) who presented hypothetical situations
to a panel of eight water law experts (W). Each in turn--as designated or selected-­
explained the merits of their particular system in coping with the situation. A
second panel consisting of speakers representing related disciplines and affected
sectors served as a juridical body (JB). Conferees queried either panel to inter­
ject real world particulars. This methoj of panel discussion is illustrated in
F1gure 5.

The moderators opened the discussion by jescribing a hypothetical but realistic
situation. The description included socio-political, cultural, environmental, and
economic conditions, as well as present technological development. These elements
serve as the inputs, either in the capacity of constraining or facilitating desired
development and management. Also, the oJjectives to be attained were described.
(The relationships of Inputs-Objectives to the "Spectrum of Alternatives" is
111ustrated in Table 2 and Figure 3.) Hlving identified the objectives and inputs
peculiar to the case situation, "paths of solutions" emerged as policies. Doctrinal
variations dnd organizational al ternativ:?s were selected by the moderators (M) and
discussed by the experts (W) for adjusta)ility and flexibility in response to
"prObing" by the juridical body (JB).

Through the use of thi s "pa ne1i n9" techn i que, the Conference Oi rec tors wi shed to
illustrate the range of alternative solutions available under the present systems
of law and organization, the areas of c01Straint to rational water management. and
the importance of a true interaction of jiscipl ines to carry out improved water
allocation and control for integrated Iva tel' uses--agricultural, municipal,
industrial, recfeational, aesthetic, etc. The pelnel results established "ranges"
or "paths of solutions" available to nations embarking upon water code drafting or
reorganization. These alterrwtive "path, of solutions" are paradigms of the major
theme of the Cllnference--linking constraints and/or facilitators, policies, legal
doctrines. and organizational arrangements with the general quest for rational
water resources allocation and use.



Moderators

(M)

Conferees

Figure 5. Structural Diogro m of Fino I Panel Discussion.
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Sunday 7th September

....
U'1

POST-CONFERENCE TOUR
During the last thirty years, there have been constructed in Spain more than 600 dams for the conversation

of a total of 40,000 mi 11 i on cubic metres of wa ter, preventi ng its loss into the sea, and programmi ng its use
for planting 3,000,000 hectares of newly irrigated land, as well as providing the maximum possible supplies of
drinking water to cities and towns in Spain.' .

A sample of these works, both completed and under construction, was be put on view to those attending
the International Conference on Global Water Law Systems in a post-Conference tour which lasted from
Sunday, 7th September, until Thursday, 11th September, 1975, with the following arranged programme:

Departure from Valencia to visit the "Tajo-Segura Transvase ll (Transmountain Diver.;
sian Scheme) with its canal pip'ing 35 cubic metres of watet' per second from the
River Tajo to the lands of Murcia, situated in the south-east of the Peninsula, the
most arid and driest area in all Spain.
Lunch at one of the biggest reservoirs in Europe, Entrepe~as and Guendia.
Late afternoon arrival at Madrid for the overnight stay. Hotel Meli~ Castilla .

Monday 8th September Free morning in the Spanish Capital for visiting the Prado Museum, Royal Palace, etc.
Lunch was taken at one of the reservoirs \'Jhich sU:Jply drinking water to ~"adrid.

Tuesday 9th Septerlber Departute from ~1adrid to visit the Badajol Project.
Lunch at the reservoir of Orellana and a visit to the dams of Zujar and Cijara.
Visit to the Vegas Bajas (Lowlands) of the River Guadiana and overnight stay in
Badajol. Hotel Zurbar~n.

Wednesday 10th September From 8adajol travelling up the r<iver GuadianJ to visit the Vegas Altas
(Highlands),
Lunch in f'1erida and visiting the dam of Proserpina, constructed by the Romans in
75 A.D. and today still in use.
At night arrival at Sevilla and overnight stay. Hotel Co16n.

Thursday 11th September A visit to the new irrigation lands of Sevilla, supplied by water from the River
Guada1quivir.

In this city, the projected tour terminated, allowing those who so desired to visit the neighbouring city
of Granada, in order to see the incomparable beauty of the Alhambra, and oUler historical reminders in the
city. Overnight stay in Hotel Meli~ Granada.



5.c. Conference Support

The Conference was hosted by the Government of Spain with direct
financial and logistical support from the Ministry of Public Works,
Madrid; the Province and City of Valencia; and the Communities of
Irrigators of Valencia, individually and through their representation
on the famed Tribunal of Waters of Valencia. (See Appendix 2 for list
of hosts and participating Spanish auth~rities.) The Faculty of Law,
University of Valencia, provided the Conference facilities in their
modern and spacious building which served as an ideal setting for the
Conference theme and objectives. Simultaneous translations into the
two Conference languages (Spanish and English) was efficiently and
accurately provided under contract by Agrupacion de Interpretes de
Conferencias de Espana. This support and the gracious hospitality of
the Spanish people in Valencia, and throughout the post-conference tour
enabled the technical objectives and pre-conference activities to
culminate in a successful meeting.

One of the critical factors of any effort to bring together experts
and others working in a field is that a solid foundation of material be
presented and discussed. Thanks to the Rockefeller Foundation, financial
support was made available to prepare key reports on the topics to be
discussed. Major financial support was also provided by the United
States Agency for International Development. Other financial and tech­
nical support was provided by the National Science Foundation, Consortium
for International Development, Colorado State University, and Utah State
University. The Conference was convened with cooperation from the Inter­
national Law Association and the International Association for Water Law,
with participation by the Center for Natural Resources, Energy and Trans­
port of the United Nations Secretariat of New York.

6. WATER RESOURCES LAW--A SUMMARY OF THE GLOBAL WATER LAW SYSTEMS

6.a. Introduction

The following summary of selected systems of water law and adminis­
tration is based upon the reports prepared for the ICGWLS. (The Conference
proceedings contain the full text and abstracts of the reports written by
the specialists. See Appendix 1 for the Table of Contents to the Proceed­
ings.

A classification has been made of the various systems into three
categories: customary, traditional and modern water law systems. It is
interesting to note the correlation between the classification and the
reporting approach of the authors. A philosophical approach was used in
describing the two customary systems--Moslem and Hindu-Bali. The tradi­
tional systems were descriptively portrayed reflecting the length and
thoroughness of traditional codes. A variety of approaches were applied
in delineating features of modern codes and laws. They ranged from
defining the theme of the code as set out in policy with emphasis either
on public interest or economic forces of the marketplace to analytical
approach with emphasis upon the dynamic nature or failure of the law
and the changes that have or ought to occur.
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6.b. Review of the Systems

6.b.l. System of Religious Customary Base

These systems are represented by conceptualization of the Moslem
systems of water law and the Subak system for water administration in
Bali, Indonesia. Both systems have in common their religious origin.
In both, water is treated as part of man's cosmogony, and in neither is
water subject to private appropriation. Water is the object of a right
to use, not ownership of the corpus, with the exception of the cases in
which the Islamic law recognizes private rights on waters. This recog­
nition is limited to small volumes of water contained in well-defined
boundaries, like the water contained in a cistern.

The Islamic water law is nota national system of water law in the
western style. Rather, it is a system of religious and traditional
doctrines and uses. It goes beyond country boundaries pervading local
customs. In turn, the religious element which gives commonality to the
system is influenced by the particular uses of each place and locality.
In this respect, it should be stressed that Islam did respect local
practi ces, as long as they were not in opposition to the bas i c set of
religious rules. The basic equalitarian concept of Islam prevails
throughout all aspects of Moslem water law and is easily identified in
the common water ownership and equitable proportionment principles of
the law. 3 In this way, for example, the policies of Yemen are to spread
the water as much as possible, in order to' irrigate the maximum possible
area of land. Another reason is that taxes are based on irrigated land.
In Medina there is a policy of fair distribution of the waters, and
water rights are attached to the land. With the spread of Islam, the
appurtenancy principle spread to Spain and to regions of North and
South America.

The trade centers of the desert developed notions about public uses
of the waters. These notions were a requirement of the particular
situation of these points of obligatory passage to all travelers. Also
in these centers some concepts about wasteful use of the waters began to
develop. The tribes of the desert also devE~loped the notion of "harim,1I
by which a territorial claim was made to land surrounding a water hole.
Under the general conception that water should be freely available to
all, each person had the right to use the waters for domestic and personal
uses. Wells were declared free to use for all travelers, and endowments
of water for public use were encouraged. Under the preaching of the
Prophet, water was to be supplied also to beasts (domestic animals having
preference. )

Great rivers are absolutely common property. Small natural rivers
are predominantly for the use of the riparian, and artificial rivers are
for the common use of those who dig them. Surplus waters are to De
always offered for the use of other persons.

Water for irrigation is to be allocatea based on: (1) the crops;
(2) the season; and (3) the local customs and the quality of the water.

It is allocated by time and volume and the order of preference is:
(1) thirst; (2) domestic uses; (3) irrigation and commerce; and (4)
industry.
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Rules against abuse and waste pervade the use of the waters and
any member of the community can claim judicial redress to establish or
protect a water right on Subak water. River banks are protected through
the harim and the use of public waters is supervised by the state.

Maktari points out that beyond and against the principles of the
Islam there are problems for the rational uses of the water rights.
Most constraints stem out of social inequities such as abuses on the
side of' the most prosperous farmers, in prejudice of the smaller water
users.

The most rational use of wells is restricted because every person
does have the right to drill a well on his land, even when it affects
the rights of other water users.

Islamic principles on water administration are not very relevant;
that is, the law says very little about high levels of administration.
The Islamic law, as a prevailing system of belief and tradition does not
offer solutions for centralization of water management, but it has had
a fundamental influence at local levels, where it results in a local
authority controlling water rights.

Thus, administration and organization results from local and ancient
customs. Local water masters carry out water administration. Maktari
remarks that under the Islamic system there has been a breeding of
conservatism and traditionalism even against technological change.
Problems of abuses and corruption sometimes adversely affect ttle system.
These problems, however, are not exclusive propriety of customary systems.

The other system of customary-religious based law that was presented
at the Conference is the Subak. The Subak is the traditional water
management technique of Bali in the Indonesian Archipelago. It is based
on the Hinduism cosmogony. It survived the brief domination of Buddhist
dynasties and was modified only slightly by Islamism, which reduced the
unit for water administration to the level of the vil1 The Subak
included not only one, but several villages for water inistration.

The Subak is basically a community of farmers which irrigate. The
common bond is irrigation and for this reason it encompasses several
villages. The limits are not set by the village boundaries but by the
irrigated lands" It is governed by rules of customary law.

Administration is through a Subak meeting (assembly) which has
sovereign water jurisdiction and whose decisions are implemented by a
chief water master. The latter is assisted by deputies~ by assistants
and by criers. which control respectively, each subunit of the water
networks the end of the water network, and the distribution of water to
individual users.

Water can never become an element of appropriation; it is only
subject to rights of use. Water is distributed in proportion to crop
needs.
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6.b.2. The latin American Systems and Their Problems

In Latin America there are two systems of water law. The first is
the traditional system, influenced by the riparian system of France
and by the system of the Spanish Water law of 1879.

Second are the modern water laws~ inspired by principles of compre­
hensive water management under' the control of the state. These laws
have attempted to translate principles of water management into principles
of water law. They are the laws of Mexico, Panama, Columbia, Peru,
Ecuador and Chile.

The laws of each country in this vast region are easily the topic
of a regional conference, so it is preferable to quote five paragraphs
from the paper by Dr. Joaquin Lopez to illustrate the range of differences
that exist. It must be said that Dr. Lopez did not feel comfortable with
his description of the Latin American systems even in a three hundred
page report because there are still topics of importance that were not
included. 4

"The countries of South aYl.d Central flJl1eriea which were
colonized by Spain and Portugal have a system of water l«w
with particular featv~es. The judicial regulations of these
countries have similarity of prineiples~ norms~ institutions~

origins and customary uses respect waters. The system was
influenced by the colonial legislation~ the metropolitan
legisZation~ the Civil Code of France aYl.d the constitution
of the United States. The laJ.JJS for Indians~ the lcru..'s of th.e
"Siete Pal,tidas" and the Spanish water law of 1866 were also
influential. In Brazil the metropolitan legisZation was
constituted of several ordinances; the AZfonsiaYl~s of 1447;
the ManoeZiYl~s of 1521; and the PhiZipinas of 1603."

"The different legal criteria betuJeen the Spanish and
Brazilian Zegislations determined the existence of marked
differences between the system of the water law of Brazil
and the system of the water law of the oth.er Iberoameric«a
countries."

"In the former colonies of Spain prevailed the pLYZnc~p&e

by virtue of which the waters were common to aZZ the peopZe>
modified -in some degree by the principles of the FrerIch CiviZ
Code; in Brazil~ instead~ the riparian system~ of French and.
Anglosaxon ascendancy was foZlowed. l1

"Regarding their constitutional organization:; some
countries adopted a federal regime~ while others adopted
unital'>ian systems of goverrJnent. Among the former:; despite
their federaZ systems~ there are some countries in which th.e
domain of the waters a~~ the jurisdiction to regulate their
use appertains to the Federal Government; and there are other
countries in -which these attributions cOl~respond to the
provinces."
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"The administration in the unitarian countries -is carried
out by decentralized nationaZ organisms~ by autarchical enti­
ties~ or by the central government. In the federaZ countries
there are some which maintain centralized systems OJ" legisla­
tion and administration of the ~ters; while in others the
provinces are attY"?:buted broad faculties regarding water'. tI

The greatest problem in Latin America is the system for the admin­
istration of water resources. In most countries it is highly fragmented.
There are problems of interference and duplication of functions. The
problem is twofold: on the one hand, lack of united decision making
processes; and,on the other, lack of adequate input from the water users.
There is a significant lack of effective channels of communication from
the users to the highest levels of administration. In most of the
countries there is a lack of general coherent policies which, translated
to· the water resources field, would give criteria for the guidance of
the particular activities of each national water agency.

Significant attempts to overcome these constraints are represented
by Mexico in which united decision making is combined with the maximum
rossible user participation. Also in Cuba where there is an autonomous
institute for water administration and Ecuador, which has implemented a
comprehensive scheme for water administration.

Water administration can be carried out by federal and state agencies,
like in Argentina or at a centralized center of autonomous decisions, like
in Mexico. Attempts of regional structures for water administration are
carried out in Brasil, where the input of the central government is very
significant. In Venezuela, an attempt for comprehensive planning and
management is at present being carried out. Peru has most of the respon­
sibility for water management carried out by the General Directorate of
Waters and Irrigation.

Examples of countries in which water administration is divided among
several institutions are Uruguay, the Dominican Republic, Paraguay,
Nicaragua, Guatemala and E1 Salvador. In Chile, there is a proposal for
the creation of an Institute of Water Resources which would be charged
with the coordination of all water resources activities.

In South America there is a growing awareness of the importance of
w~ter resources for the developmental process. There are serious attempts
of implementation of new legal systems for the most correct management of
the resource. There are, however, difficulties created by the particular
socia-economic structures of the Latin American countries. The subject
deserves special attention, for the new draft of new legal codes cannot
be severed from the conditions of each country. If abstraction is made
of the facts the seeds for failure will accompany any intent of legal
change. The law is not only an instrument for the change of a particular
socioeconomic milieu; it is also a consequence of it.

6.b.3. Select Systems of Water Law in Europe and the Mid-East

A brief summary follows of the system of water law in the United
Kingdom, France, Spain, Italy, Soviet Union and Israel. These systems
were selected for discussion at the ICGWLS due to their global influence
on unique and potentially transferable features.
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In the United Kingdom statutory regulations have been enacted in
the public interest. England has placed a high premium on water and
the I~esource needs have transformed the plentiful commodity to an item
of scarcity.

For this reason, Common law has been substituted by statutory law.
The provisions which have evolved from traditiona<! COITmon to modern iaws
have been designed: (a) to secure an adequate supply of water both in
quantity and quality; (b) to satisfy all needs and prevent waste; (c)
to secure water quality and pollution control; (d) to promote flood
control and land drainage; (e) to clean the rivers of the country; (f)
to assure recreational and wildlife and fisheries opportunities; and
(9) to protect the interests of affected water users.

Under common law the rivers are considered public juris which can­
not be owned. Ownership is significant only in relation to waterbeds.
The beds of tidal rivers are owned by the crown. The use of water in
riparian land is an incident of the right of ownership. The quality
and quantity of the water cannot be diminished 9 unless authoriZEd by
grant, statute or prescription. Rights regarding artificial water
courses are always required by grant or arrangement. Underground water
can be freely used, according to the English absolute ownersnip ru~e.

Many changes were made in the common law after the enactment of the
Water Resources Act of 1963 and its coming into operation on July 1,
1965. It is now necessary to obtain a license for the use of inland
underground waters. Exceptions are given for small abstractions,
riparian domestic or agricultural uses, and abstraction of underground
water for household use. The Act has substituted for the cornmon law
rights of the riparians a system of compulsory licensing. Rights to
the use of waters are legally protected and administered. Water author·'
ities are given broad powers for the control of the use and abuse of
water rights. Under the common law water was not to be impaired in
quality. Water pollution control laws have been enacted which strengthen
and further define the common law concept in the context of new and
projected uses.

Administration of water in the United Kingdom is most interesting
in terms of how a system evolves. From the 1945 and 1963 Water Resources
Acts to the present 1973 and 1974 Acts, the concept of the river basin
authorities have developed and been tested under centralized to decen­
tralized control. All functions associated with the water cycle are
under the control of a single authority in anyone region which attempts
to closely correlate to a natural hydraulic unit. This leads to an
integrated system of water management combining water quant-ity and quality
control and conjunctive use of ground and surface waters. The guidelines
of these control and management activities are set by water policies
elaborated by the Secretary of State and by the Ministers of Agriculture,
Fisheries and Food. The intent is to jointly promote a water pol icy -Fo y'

water management in England and Wales. The regional authorities execute
the policy.

There is a National Water Resources Council which consists of a
chairman appointed by the Secretary of State, the chairman of the water
authorities and other members appointed by the Secretary of State)zwd
the Minister of Agriculture, Fisheries and Food. The Council assists
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and gives advice in water-related matters to the Ministers requlrlng it,
assists and controls in the effective performance of duties of the water
authorities and must elaborate a scheme for training and education in
water-related functions.

There are nine regional water authorities in England aod one in
Wales. The area of a water authority may be different for the perfor­
mance of different functions, but the intent is to organize around natural
watersheds where possible, with, however, alterations in the boundaries
where social and economic reasons prevail. Water authorities are presided
over by a chairman appointed by the Secretary of State, and consist of two
or four members appointed by the Ministry of Agriculture, and a variable
number of representatives of the local population. The Water Authorities
provide an integrated control system for water within the confines of
national policy laid down by the ministries and can tc~e every necessary
action to insure the best use and administration of the water.

In France the waters are considered a source of life and the legis­
lature has admitted, with reluctance, the private appropriation. Commun
rights have been readily recognized ~~ favor of the riparian owners of
water courses. The need to legislate pollution control has produced a
deep change in the system of w?ter law as well as in the system for water
administration. France has abandoned the old system of water classification
which was based on the navigability or floatability of the waters. Waters
were public that were navigable or floatable. At present, water resources
can be declared public because of their utility of importance for uses
considered vital by the state for the socioeconomic well being of the
population. Waters can be declared public because of their relevance to
agriculture, industry, domestic uses, and navigation as well as for their
damaging potential, as when the waters can produce dangerous floodings
(Act 1, Law of December 16, 1964.) This new classification includes the
waters that were considered public in the old system; and, at the same
time, broadens the category to include waters that, even when nonnavigabie
or floatable, do have public importance, either for their utility or for
their dangerous potential.

There are also "mi xed" water courses in whi ch the 't'iaters are pub1i c
and t~e beds are private. Public and mixed water courses are part of the
general category of public waters. Private waters are a residual cate­
gory. They are what is left after the former two categories have been
determined.

Private property rights are recognized over springs and underground
waters, but with important limitations. These limitations derive from
several facts. For example, a landowner cannot make free use of spring
water that, even when arising 011 his land, is used by towns or other
domestic needs. The use of underground water is subject to health
regulation. The right to underground water is only acquired in the
abstracted water. The consequences are quite similar to the application
of the English Rule. Flowing, nonpublic waters are common waters subject
to common use. For the use of public waters authorization is required.
Navigation does always have preference.



France has also developed an extensive system of water protection
against pollution. Water administration at the nation~ level is spread
among several ministries due to the public or nonpublic nature of the
waters because of the uses to which they are dedicated. For concrete
management~';t is unified at basin level. The interministerial coordination
is carried out by the Ministry of the Qual'Ity of the Human Life (Decrees of
March 2, 1971, and June, 1975.) The important decisions are taken by the
"Interministeria1 COl1ll1ittee for the Action for Envi"'orment. 1f Final
decisions or arbitrations are taken up by the Prime Minister. At the
basin level water administration is carried out by Basin Agencies in
which local interests have representation.

Spanish water law proclaims all water flowing in natural beds are
public property. The category of flowing waters is widely interpreted
including large as well as small rivers and arroyos. Spring waters
flowing in natural beds are also considered public. Also classified as
public waters, fluent or not, are waters located on lands of the public
domain, or lands affected by public water works. The waters, which do not
flow in natural water reds, and which are located in private lands are
private property. The Spanish water law thus combines two criteria:
(a) waters flowing in natural water beds are public; and (b) if the waters
do not flow in natural water beds, their condition depends UpCll the leg~l

condition of the lands in which they are located.

The allocation of public waters for individual or private uses is
by concession from the Ministry of Public Works. These concessions are
not required for limited domestic or natural ~ses such as water for
thirst and washing, but are a necessary prerequisite to uses of Il spec ial
developments. II A priority in allocation is set out in Article 160 of
the Water Act of 1879, placing in the following order--towns, railways,
irrigated agriculture, navigation channels, mills and other factories,
and acquatic iife and habitats. Public waters are totally administered
by the Ministry of Public Works through the Directorate of Water Works.
The country is divided into ten basin administration entities which pro­
vide logical management consistent with the natural flow regime.

The Agencies for Water Administration at basin level are: the Water
Commissioner and the Hydrographic Confederation, integrated by the
individual users, Communities of Irrigators and Central Syndicator of
the Basin. It can be said that, through this system of organization,
Spain has greatly harmonized the need of unified decision making at
central level with the requirement of participation of the local water
users. Centra~ decisions are conveyed in each river basin through the
Water Commissioner. User and local institutional inputs are furnished
through the Hydrographic Confederation. The disputes on water can be
solved by Special Administrative Courts, by the Civil Courts, or by the
Criminal Courts, depending on the kind of issue.

In spite of a very workable system for water allocation and manage­
ment, it is important to take note of changes in the Spanish law. Con­
ditions and demands have so significantly developed in the country that,
with the advances of technology, the law is required to evolve toa new
plateau. Presently, a draft of a modern Spanish water code is being
discussed which places emphasis upon the two major deficiencies uncc'
the old law--conjunctive use of ground and surface water ard integra~ion
of water quantity and quality control. Thus, Spain is rapidly moving
toward a more modern system of water law.



Italy defines as public all the waters which have or can have
qualities useful for satisfaction of needs of public and the general
interest~ This classification is influenced by the magnitude, volume,
flow or width of the waters, as well as for their relationship to the
hydraulic system of which they form a part. The administrative authority
determines the particular condition of each corpus of water, trying to
assure adequate protection to pre-existing water rights.

The public waters are listed in registers of public waters. Non­
public (private) waters are a residual category whose use is also
regulated by the laws. These waters are springs or waters wholly within
lands under private ownership. Public waters are allocated to use through
a pennit system which includes an elaborate review of the application to
determine the appropriateness of the use and quantity requested.

Water administration is distributed throughout different levels:
the nation, region, provinces, and municipalities. The centralized
administration of pre-war Italy gave way to a more fragmented system.
Nevertheless, a resources approach has been retained in the juridical
arena: Italy·s water courts are composed of a Supreme Tribunal for
Public Waters, and eight regional courts.

It was pointed out by Dr. Caponera that even though the Italian water
law functions well, the lack of continuity between basins as physical
units for water control and the political entities of water administration
acts as a constraint for the best use of the water. This constraint
remains even though the existence of a Ministry of Public Works offers a
unitary center of decision.

The basic principles of Soviet water law are contained in the Funda­
mentals of Water Legislation of the U.S.S.R. in force from September 1,
1971. They have the highest legal force. They contaln the basic con­
cepts and conditions for water use and control. In their elaboration,
15 water codes have been adopted b: the Republic of the Union. There
are, in addition, many subsidiary normative acts.

The law regulates state agencies, state and public enterprises,
organizations, and individual citizens in connection with water ownership,
management, use, conservation, control, and protection against the harmful
effects of the waters. Thus, regulation refers only to water resources
available as separate natural water bodies. When waters are no longer
part of the environment they are regulated by other bodies of law.

The policies are to ensure the most rational and economical use of
the waters; to preserve, maintain, and improve water bodies; and to
prevent the harmful effects of the waters. The basic principles of the
law are: (1) exclusive state ownership; (2) national and comprehensive
use; (3) priority of domestic uses; (4) strict requirement of water pollu­
tion control; (5) development of technology for water conservation; (6)
reg"istration and control of water uses; (7) adoption of the basin as
hydrologic unit for water administration; and (8) active participation
of the population in water uses. It is considered fundamental that water
resources, within basins, form a definitive and economical unit. Water
administration is carried out through several levels of government. and
through agencies of general state administration, agencies of special
state administration, and agencies of branch administration.



An examination of the water laws and administrative organisms of
Israel provides an excellent opportunity to observe the dynamic role and
process of change served by a legal resources control system placed under
extreme needs to optimize scarce water supplies. Many other examples
exist in national or sUbgovernmental jurisdiction in the case of federated
systems, but the laboratory process of developing water laws found in
Israel illustrates the ultimate role in extensive and intensive water
control through formalized laws and regulations. All waters, regardless
of their for~ or location, are under the strict control and jurisdiction
of the State. The State holds the water in trust for the citizens of
Israel and is duty bound to allocate and administer this limited resource
in the most beneficial and efficient manner possible. This power and
duty is placed with the Ministry of Agriculture and under the specific
jurisdiction of the Water Commissioner.

The water being public property as a general proposition, entitles
every citizen of the country to the right to use the r~source. However,
an important feature of this right is the conditions placed upon its
exercise. Water is allocated for use by term and reviewable permit.
The process of application and final actions for water use insure the
proposed use is beneficial to the individual and country. The results
of the use are within the range of maximum output and other users will
not be unreasonably affected if the proposed use is approved. All water
rights are registered which enables effective administration and the
ability to prepare appropriate water plans and projections. The important
feature of this modern code is the policy declaration which provides the
basis for subsequent administrative operation. The policy reflects the
national goals as water serves as an input to achieving them.

Administratively, the law enpowers the Water Commissioner or his
agents the right of exclusive control over withdrawals as provided in
the permits. The Commissioner can cancel, or amend any permit and
permar.ently or temporarily alter or suspend uses under it. All water
use is metered and water fees charged according to volumetric uses with
rates varying throughout the country to reflect different uses and use
conditions. The Water Commissioner also has full power to prevent
degradation to the nation's water quality. Water pollution control is
imperati and infractions are quickly dealt with.

In addition to the Water Commissioner, there are numerous boards
and authorities to prc1ide advice and assistance in water matters.
Water users play an important role as members of many of the entities.
Disputes are under the jurisdictions of a Special Tribunal for Water
Affairs. Any person who feels aggrieved by the actions of a government
official or other water user can bring his case before this Tribunal.

6.b.4. Wat~r Law in the United States

Water law in the United States is a federated system of complex
proportions. Federal (national) and state water laws exist in both the
water quantity and quality aspects of this resource. At the federal
level, jurisdiction over w~ter originates with the Constitution. The
Property, Commerce, General Welfare, Treaty and Compact Clauses provide
the basis for federal involvement in navigation, pollution abatement and
allocation and management of water resources. Particular laws have been



enacted to provide the substantive control and organizational structures
to carry out federal policies and programs.

State water laws are less cognizant of the hydrologic aspects of
water resources. Each state, being an autonomous political entity has
rights to develop policies, laws and organizations according to local and
state needs. Thus, there are virtually 50 separate water law systems for
quantity and quality control, often with the lack of uniformity between
states causing interstate conflicts. The states are primarily concerned
with methods of allocation, distribution and administration of ground and
surface waters given the particular and wide range of geographical condi­
tions in the country.

Ownership of water is either public as in the case of the federal
government jurisdiction over certain classes of water, or pUblic or state
in the case of rights over water vested in state control. The use of
water depends upon the state systems of water law and ranges from common
law right in the riparian system to a permit, license or decree under the
appropriation system. A form of contract water rights is becoming increas­
ingly popular.

The past ten years have witnessed the emergence of federal involve­
ment from water development to management in the national and regional
interests. Population shifts in a mobile society, industrialization,
energy development, increased needs for food and fiber, conflicts and
complementarities of water use with the interface of economic sectors,
and new techologies have brought about this involvement. States, faced
with the same issues at a more concentrated and grass roots level, have
likewise been experiencing a significant evolution in their quantity and
quality control laws with an emphasis upon developing planning and manage­
ment capabilities to make conscious decisions based upon an evaluation of
alternatives, impacts and opportunity costs.

Water administration at the federal level is under the jurisdiction
of the Water Resources Council and a multitude of ministerial land depart­
ments and departmental agencies, bureaus, and authorities. State admin­
istration is hierarchical from central control at the political juris­
dictional level down to such levels of hydrologic units within the state.
Normally water quantity and quality control is vested in different agencies.
The water law systems in the United States are in a dynamic and evolutionary
process brought about by changing conditions, and :an constantly benefit by
an awareness of experiences in any nation.

G.b.5. Asiatic Systems

Professor Clark, a well-known expert in water law systems of Oceania
and Asiatic regions, has repeatedly proclaimed the difficulty of summarily
discussing this topic due to the great diversity that exists between
countries in the region. This topic was the subject of a meeting held in
Bangkok in 1967, of experts in the field convened by ECAFE and under the
formulation and direction of Or. Caponera, FAO, Rome.

In a paper prepared for the ICGWLS Mr. Clark prepared the following
abstract of his report:



Water legislation in Asia has been profoundly influenced
by Common La:1.JJ~ CiviZian and Roman-Dutah models. There is
thus great diversity in the theoretiaalbases for water admin­
istration~ but a common pattern of relying on administrative
bodies to alloaate and adjust private rights to use ~ater.

In this sense~ systems of judicial apportionment of rights~

through litigation~ are most uncommon.

There is remarkable simila. ity in the techniques used
for granting and controlling rights to ~ater~ although the
primary emphasis of the legislative schemes naturally
differ ~ith the hydrological problems encountered. There
is increasing reliance on techniques of ~ulti-objective

planning~ but care must be taken in adapting systems of
environmental planning to the different economic and social
goals of developing countries.

The range of features in the law extend ownership from state to
public to private; acquisition of rights according to custom without
administrative intervention to systems granting permits or concessions;
allocations according to a nonpreference or to limited preference of
user classes; and administration under centralized to decentralized
systems. A major concern of many systems is with water removal as in
flood and drainage programs rather than water allocation.

6.c. Summary Cow.ments of Water Law and Administration

From an examination of the systems, the following statements can
be made:

(1) There is a clear tendency towards the public ownership of all
water. This tendency is dramatically exemplified by the legislature
amendments of France and the United Kingdom. The public character of
the waters has always been a strong component of the Spanish, North
American and Israeli system5. As water resources became relatively
scarce, public pressures for regulation demand more state activity in
the field. The opposite of public ownership of water in the realm of
state activity is state ownership as found in the Soviet Union. The
conclusion is, however, the same--a direct correlation between the
degree of state control and "scarcity" of resources regardless of
ownership.

(2) The basin as a unit of water management is recognized as an
imperative for improved and rational management.

(3) Where water users have a voice in the decision-making process
by means of direct input at various levels of that process, greater
continuity and realism exists in resources use.

(4) The value of a unitary, or coordinated system of water
decision making is discernable from the documents analyzed. It is
observed that unitary decision making does not imply the subjugation
of local interests at provincial, state or regional levels; Adequate
mechanisms for harmonic integration can be devised.



(5) Some countries, like Italy, Spain and Israel, do have special
courts for water problems. As water conflicts become more technical and
complex, and water issues involve more people and interests, the need
for special water courts is more apparent.

(6) The increase in the role of the state in water resources manage­
ment coupled with the publicization of water law, and the growing relative
scarcity of water demands a redefinition of the concept of Ilacquiredll
water rights.

(7) The problems of improving water use effectiveness demand,
especially for developfng countries, the development of new forms of
compensation for the condemnation of land and water-related resources.
Vested rights should not be a permanent constraint to optimum water use.

(8) In light of the growing complexity and interrelatedness of water
problems, it is imperative for water law specialists to have an inter­
disciplinary foundation and communication network.

7. INTERDISCIPLINARY RELATIONSHIP TO THE LAW

The contribution of the non-lawyers selected by the Conference
committee was based on the need to evaluate water law and technological
change, water law and society, and water law and economics. In the
following paragraphs a very condensed brief is made of the interdisci­
plinary input to the Conference.

Although a major portion of the Conference dealt with the various
legal systems of water control and administration around the globe,
this emphasis cannot overshadow the importance of the interface between
the law and various other disciplines and sectors of water development
and management.

7.a. Law and Technology

Water laws have historically developed as instruments for the settle­
ment of water disputes, not for the optimal use of water resources. There
is a basic difference between the extreme viewpoints about legal and public
engineering decisions. The former are mostly concerned with past events,
few parties~ settlement of disputes, incidental and temporary, of unpre­
dictable results and immediate solutions. Public engineering decisions,
on the other hand, are concerned with future events, many or all affected
parties, prevention of disputes, optimal and semipermanent, and predictable
and direct, long-range solutions.

New technological solutions imply and demand changes in the institu­
tional system for water regulation. Legal constraints are becoming
increasingly problematic for the implementation of new technologies. The
i~sue is how to combine the dynamics of technological change with the
legal constraints created by requirements of user security in continued
water supply. New means of providing user security and water allocation
need to be developed.



7.b. Law and Society

Natural resources must always be analyzed within the context and in
relation to a surrounding sociocultural milieu. Water has meaning anct
value where it is socially used for the achievement of certain objectives.
As part of a social system, water uses must be controlled through a set
of institutions. Water law systems are affected by the sociocultural
environment in which they are located, and also by the specific ecological
characteristics of a given region. The legal system is the written
specification of the set of rules governing a resource.

We cannot expect ~hat the transplanting of the technological and
legal institutions from one country to another will produce the same
effects, in the recipient country, that it produced in the country of
origin. Technology without relevant data, organizational planning,
human skills, capital, and above all, a clear understanding of the moti­
vation of the people who are to employ it, can become a futile task of
minicry with no organic connection to the life of a given region. To
meet harmonization of economic and social goals, strong political mecha­
nisms must exist that can translate directives into action and remove
discrepancies between social intentions and actual performance.

Successful development of water resources requires more responsive
institutional and organizational arrangements. A segmentary system of
water administration, disconnected from the whole apparatus of the state,
is quite likely to be inefficient. Water law systems should be responsive
to the specific people and cultural conditions found in a given region.

7.c. Law and Economics

There is a natural association between law and economy. Scarcity
in economics is property in law; legal and economic systems are inter­
dependent. Institutions are a resultant of scarcity and conflict. Through
the institutions the society tries to give security to the individual, and
at the same time preserve the interest of the society at large. The
justification of private property is made upon the fact that it will ensure
maximum production and economic growth. However, conflicts can arise
between the desires of the individual and the social objectives. The
rights of the society maintain that individual rights are established and
enforced for the collective social welfare and that individual rights
always remain subject to the absolute power of the state. Water rights
follow the same pattern as other rights.

Legal systems should allow the voluntary transfer of water rights in
a quasi-market system. It should be understood that many times the old
systems of water allocation, control and transfer became obsolete, rigid
and crystallized no longer facilitating the ordered and beneficial use
and transfer of water resources. The old rules were developed in times
of low population density, limited inter-use competition, and when stag­
gering costs in development of water and associated resources had not
been made.

Water rights should promote certainty and flexibility of tenure.
They ought to be defined in quantity, quality, and location of use. The
system should allow the transfer of water rights between economic sectors.



Water rights should be defined in such a way as to make externalities as
internalized as possible. Economic analysis of cost-benefit, taking into
account other social values and policy goals, should be carried out.
Failures of water projects, due to water quantity problems, should be
the object of post-mortem analysis.

8. CONCLUSIONS AND CONSIDERATIONS

Distinct factors of the Conference to aid the legal specialist and
others involved with improving water use and management are:

- Identification of a "Spectrum of Alternative ll water law and
organizational systems.

Comparative analyses of unique features and functional aspects
of the system.

- Multidisciplinary integration of the institutional framework
to effective water resources utilization.

- Realistic testing of paths to solutions by international experts.

The attendance and composition of participants to the ICGWLS along
with the questions and issues raised during workshops and discussion
periods is a clear mandate that much can and needs to be done in the
area of water law and administration. This f1eld is a major factor in
the constellation of inputs to appropriately developing and managing
national and transnational water resources. The burden or task of insur­
ing that this factor keeps pace with the socioeconomic needs and tech­
nological advances rests upon the shoulders of all water specialists,
regardless of discipline.

The particular role of the water law specialist is to be the catalyst
in synthesizing society's goals and objectives in light of environmental
interrelationships with socially acceptable and economically feasible
practices, programs and technologies for optimum water and related
resource utilization. In carrying out this role, the lawyer should be
the innovator and translator of clear and precise language into imple­
mentable policies, laws and procedures.

To this end, the Conference committee of the ICGWLS examined the
reports and discussions of the Conference and formed the following
general considerations. These points were presented at the final
session of the Conference. They are lIconsiderationsll not "recommenda­
tions" as it is the philosophy of the committee that water laws ought to
be the final consequence of endogenous efforts based upon examination
and evaluation of exogenous information. As parameters of inclusiveness,
these considerations are offered as a benchmark upon which this Second
Congress of IAWL can further expand:

1. Water resources must be considered as one unit in the hydro­
logic cycle.

2. National priorities should be determined based on the natural
and human resources and the objectives of the society, which
should lead to the establishment of water resources planning,



development and management policies at the national and regional
levels.

3. There is a need for a systematic set of laws and regulations for
control of water resources which are flexible yet provide pre­
dictability for planning and management of the resources.

4. Water law should be an instrument for carrying out water policies
and encouraging the introduction of improved and socioeconomic­
ally acceptable water use technologies and techniques.

5. Laws should direct the conjunctive utilization of ground and
surface waters for optimum development of the resources.

6. Laws should provide for integration of water quality and quantity
control but allow for maximum development with costs of pollution
to be internalized by dischargers.

7. There should be a unity of administration first at the national
level, second at the basin level and third at the local level.
That is, the administration should be on a functional, not
completely political basis.

8. The laws should provide for water users participc~ion in water
administration.

9. The preparation of water law should be dynamic and the result
of interdisciplinary and intersectoral cooperation.



FOOTNOTES

1. A partial list includes: 1st Congress of the International Associa­
tion for Water Law held at Mendoza, Argentina in 1968; United Nations
Working Group on Water Legislation in Asia and far East held at
Bangkok, Thailand in 1967; Water for Peace Conference held at
Washington, D.C. in 1968; United Nations Working Group on Water
Policies held at Vienna, Austria, and New York City, New York in
1969 and 1971, respectively; United Nations Conference on Water
Administration held at New Delhi, India in 1975; and, the Seminar on
Water Legislation of the Andian Pact Countries held at Quito, Ecuador
1n 1974. Proceedings or reports are available on each of these
meetings.

2. The other two meetings are: (1) the Second International Conference
on Water Law and Administration (II Congress of the International
Association for Water Law) in Caracas, Venezuela in February, 1976,
and (2) the United Nations World Water Conference in Mar del Plata,
Argentina in mid-1977.

3. For a brief account of the Islamic water law influence in Spain see
G. E. Radosevich, "Ley de Aquas Musulmanas Y Su Influencia Riego de
Valencia," Proceedings, Scenario Paises Grupo'Andino Leyes de Aquas,
pages 71-77, Quito, Ecuador, INERHI, 1974.

4. Joaquin Lopez, "Water Law and Water Administration in Latin America,'l
Proceedings, ICGWLS, Volume II, 1976, pages L-l to L-300.

5. S. O. Clark, liThe Asian Region," Proceedings, ICGWLS, Volume II, 1976,
pages J-l to J-33.
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