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PREFACE

This work contains a summary statement of the laws and
regulations relating to water rights and administration of those
countries comprising the Andean Pact including Bolivia, Chile,
Colombia, Ecuador and Peru, Venezuela, even though presently
a member of the pact, was excluded due to its entry into the pact
after the project materials had been collected. We recognize that
in an attempt to establish some common basis for a summary
and comparative treatment of legal and institutional principles
we have in some cases sacrificed precise local significance.

The general scope of the subject matter as treated, relates
to laws governing internal waters only and, therefore, does not
include laws or treaties regulating the use of maritime waters,
international lakes or rivers. Also excluded from consideration
are customary practices related to water use, even though such
factors may be important in determining actual water use prac-
tices. Regulations of municipalities or communities governing
the use of culinary water by their inhabitants are not covered.

The general format is intended to provide a consistent frame-
work within which iegal and regulatory principles of these countries
can be viewed in summary form under the same subject headings.
The Table of Contents should assist in locating materials related
to the same topic for each country and in the comparative section,

This study should be useful to national government officials,
concerned governments officials, lawyers, legislators, engineers,
administrators and economists. It should also find wide use
among consulting firms, international lending institutions, foreign
assistance organizations, researchers, educators and agricultural
water users.
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BOLIVIA

INTRODUCTION

References and Key to Abbreviations
A. References

The references in this section follow the subject matter to
which they refer, and are in boldface parenthesis, These
references are alphabetical and numerical symbols such as
(CC 101). The letters refer to the law, code or regulation
and the numbers refer to the article or section number, The
key is as follows with the official Spanish citation following the
English but in parenthesis:

(CC
(CM

(DH

(DN
(DP

(LA

(LC

) = Civil Code (Codigo Civil de Octubre 25 de
1830).

) = Mining Code (Codigo Civil de Mineria de
1925).

= Decree Creating National Hydraulics Bureau
(Decreto Ley No. 07388 of Noviembre 15,
1965).

)} = Decree Controlling Navigation (Decreto Su-
premo No. 08424 de 17 de Julio de 1968).

) = Decree Creating SEMAPA (Decreto Supremo
08048 de 12 de Julio de 1967).

) = Water Law 1879 (Decreto de 8 de Septiembre
de 1879 elevado al rango de Ley en 28 de
Noviembre de 1966).

) = Law for Cochabamba Irrigation System (Ley
de 9 de Enero de 1945 y Decreto Reglamen-
tario No. 01264).
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References and Key Abbreviations

(AR ) = Agrarian Reform Law 1953 (Decreto Ley No.
03464 de 2 de Agosto de 1953. Elevado al
rango de ley por la de 29 de Octubre de 1906).

(RC ) = Regulation of the Cochabamba Irrigation Sys-
tem (Decreto Supremo No. 01264 8 de Julio
1948).

(IR ) = Irrigation Water Regulation 1967 (Reglamento
de Aguas Para Irrigacion, Ministerio de Agri-
culture 1967).

B. Abbreviations

1. “Bureau” = Water and Electrification Bureau of the
Ministry of Public Works, Communications and Trans-
portation (see 1-3-1-C-1).

2, “Irrigation Division” = The Irrigation Division of
the Ministry of Agriculture and Peasant Affairs (see
1-3-ID).

Geography

Bolivia is located near the center of the South American
continent and is bordered by Peru on the norch; Chile, on the
south; Brazil, on the northeast; and Paraguay and Argentina,
on the south. Bolivia is the only land locked country of the
Andean Pact group. The land area is 424,163 square miles
[1,098,582 square kilometers] and is divided into the high
western plateau or Altiplano, the Yungas or mountain valley
region and the tropical lowlands.

The Altiplano stretches for about 400 miles [640 kilom-
eters] through western Bolivia and has an average width of
approximately 90 miles [144 kilometers]. It is a f.at plateau
about 12,500 feet [3,811 meters ] above sea level, contains
Lake Titicact, the highest navigable lake in the world and
mountain peaks rising to 21,620 feet.

The Yungas, or mountain valley region, is located along
the eastern slope of the Andes range, Thick forests characterize
this frequently moist area.

The tropical lowlands represent about seven-tenths ot the
total land area. The area is moist and tropical in the north
and becomes progressively drier as it stretches to the south
and east. The northern portion is part of the Amazon drainage
system, and the southern section is drained by the Pilcomayo
River, a tributary of the Paraguay River.
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BOLIVIA 3

Climate

In the Altiplano or plateau region, the rainfall occurs
mainly during the summer montis of December, January and
February and varies from 15 to 28 inches [380 to 710 mili-
meters] per year. The temperature averages 45° F. [7° C.]
and there are nmiany permanently snowcapped peaks in this area.

In the upper Yungas or valle: region, the average tempera-
tures range between 50-55° ¢, [10-12 C.] and there is an
annual rainfall of 25 inch.s [635 milimeters]. The lower areas
average between 60-70~ F. [15-21 C.] and measure an average
rainfall of 35 inches [889 milimeters].

The tropical lowland temperatures average from 73° F.
[12 C.] in the south to 80° F. [16 C.] in the north. Heavy
rainfall averaging about 70 inches 1778 milimeters] per year
falls betwez.: November and March in the northern lowlands
with practically no rainfall the remainder of the year. The
central lowlands rainfall averages 55 inches [1397 milimeters]
per year and in the extreme south and east, 20 inches rang
milimete:3] per year. Droughts, however, often occur from
July to November.
Populution

The present population of Bolivia is estimated to be
4,500,000. There are three population centers of over 100,000:
LaPaz, the actual capita! located on the Altiplano has over
450,000; Cochabamba, in the valley region, with over 100,000;
and Santa Cruz, in the lowlands has over 125,000 populatici:.
The greater portion of the population, however, is rural and
heavily concentrated in the Altiplano and high valley regions.
Irrigation

An estimated 1,798,160 acres [728,000 hectares] are under
cultivation in Bolivia. Approximately 98,000 acres [40,000
hectares] of that area are irrigated.

The irrigated portion represents 5.5 percent of the culti-
vated land.
LEGISLATION
Legislation in Force

There is a presidential commission functioning at the
present time whose purpose is the drafting of new legislation
with respect to waters and their administration.

The Water Law of 1879, in its original form, represented
a rather complete regimen for the ownership, use distribution,
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and administration of water. A substantial portion of this law
is still in effect but has been amended or repealed in some
significan: aspects by later enactments. The enactments which
most notably affectec! the original water law are the Constitu-
. tion, which changed the concept of ownership; the Agrarian
\\Refcrm Law, which lzgalized certain customary practices; and
the Trrigation Regulations, which established a modified system
for more important a:pects of rights concessions, rights-of-way
and subterranean water use for the limitec purposes of irriga-
tion. There are a nuraber of other minor laws and regulations
pertaining to special uses and changes in the administrative
structure of the government for water administration, A iaw
relating to the National Irrigation System at Cocha':amba
established a completi: and distinct set of rules and regulitions
pertaining to water use and administration within the system.
1-2-2  Process for Legislativ: Changes
As stated in 1.3-1, the President of the Republic, in
accordance with present law, has the power to change, modify,
or abolish existing laws and regulations related to water admin-
istration and may delegate regulation making power to min-
isiries or other government entities.

1-3-0 O0.1GANIZATION FOR WATER ADMINISTRATION

1-3-1 General

A. Presidential Authority

The President, under existing law, has the power to change,
modify, or abolish existing laws and regulations related to water
use and admiristration and thus is the ultimate authority in
establishing water use poli~ies within the country.
B. Inter-Ministerial Technical-Legal Commission

In 1989, a Technical-Legal Commission was established.
The Commission was directed to study, revise and prepare a
proposal for a General Water Law and its respective regula-
tions. These proposals were to be drafted initially by the
Ministry of Public Works. The other members of the Com-
mission are representatives of: The Ministry of Foreign Rela-
tions and Culture; the Ministry of Agriculture and Campasino
Affairs; The Ministry of National Defense; the Ministry of
Coordination and Planning; and The National Agrarian Re-
form Council. The Commission is to have semi-annual meetings
(Supreme Resolution of November 8, 1969, 1).
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C. Ministry of Public Works, Com:..unication and

Transportation

The responsibilities of this Ministry related to water ad-
ministration are vested in its Water and Electrification Bureau.
Th2 Bureau is under the Sab-Secretariat of Public Works but
other sub-agencies of the Ministry also have water-related
functions.

1. Water and Electrification Bureau: The divisions of this
Bureau have the following responsibilities:

a. The Water Division: 1) presents projects for supply
of potable water in the country; 2) plans hydroelectric plants
for electrical supply; 3) coordinates execution of navigation
plans with the National Bureau of Navigation; 4) maintains
statistics for exploration of navigable rivers; 5) pays for works
for the improvement of riverbeds and river regulation; 6) de-
termines maximum weights for boats on navigable rivers; 7) on
request of authorities, studies, constructs and admimsters de-
fensive works in rivers; 8) controis entities dedicated to water
programs; 9) regulates developiment of water resources dedicated
to potable water supply; 10) resolves petitions for concessions
and permits for the use of water except for irrigation; 11) installs
and maintains measuring stations in the most important rivers.

b. Division of Electrification: 1) plans construction
and renovation of electrical plants; 2) supervises and collabor-
ates with local entities in the operation and maintenance of
plants.

c. Division of Works: 1) constructs and renovates
potable water and sewage systems through agreements witn
local auth.rities; 2) improves works of defense and control in
navigable rivers; 3) executes works to improve riverbeds and
for the control of and defense against rivers; 4) constructs
eiectrical plants and works for local entities under agreements.

2. The National Hydrological and Meteorological Service:
The service is nominally atiached to the Ministry and collects
and makes available data of the type suggested by its name.
(Law of August 20, 1938; Law 08286 of March 6, 1968; Law
07388 of November 15, 1965).

D. Ministry of Agriculture and Campasino Affairs

1. “Irrigation Division” of the Ministry of Agriculture:
[hereafter referred to as the “lrrigation Division”). The “Irri-
gation Division” is vested with the responsibility of: 1) central-
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General

izing irrigation activites of the country; 2) planning, desiguing
and studying irrigation projects of small, medium and large
gize in the preliminary and final stages; 3) providing technical
assistance to communities and cooperatives for the planning
of projects of water use right concessions for irrigation and
and construction of works [for other responsibilities related to
granting of water use right concessions for irrigation and
control of irrigation works see other sections of this work,
primarily 1-5-2-7A, 1-4-4-A (Law of December 1, 1941 and IR).

2. National Irrigation System No. 1 la Angostura: This is
controlled by a special law which established the system. The
system is administered by a General Manager whose office is
a dependency of the “Irrigaticn Division” (LC 4). All aspects
of the irrigation system including operation, maintenance,
rights and obligations of users in the system, financing and
general control are specified in the law and its regulations and
come under the direction of the General Manager (LC, RC).
Many laws and regulations of the system are referred to under
other appropriate titles.
T  Ministry of Mines and Petroleum

Under the original Mining Code, the departmental repre-
sentative of the Ministry had authority to grant mining use
rights to public waters (CM 121). This is an apparent conflict
with the law establishing the Water Bureau in the Ministry of
Public Works. The law gave jurisdiction over water use con-
~essions to that Bureau for all uses except irrigation and electri-
cal generation (DH 6e).
F. National Bureau of Coordination and Planning

This Ministry level organization has a section responsible
for planning and coordination hetween all ministries on matters
related to natural resources including water.
G. Ministry of Public Health

This Ministry has a sectien responsible for studying health
factors related to water and formulating programs for improve-
ment of the potable water supply.
H. Other Local Organizations

Some other organizations are engaged in water works
development and administration including cities, municipalities,
campasino cooperatives, SEMAPA (see 1-11-1), a potable water
supply entity for the Department of Cochabamba and the
Bolivian Development Corporation.
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Users Organizations

Irrigatin users elect Water User Boards. The boards are
the basic water distribution agencies (IR 33, 34). These orgari-
zations are designed to administer and enforce stream regula-
tions adopted by the “Irrigation Division” as explained in
1-5-2-A-6 (IR 33).

The members of the Water Users Beards are elected by
users within the area as reco;inized by the “Irrigation Division,”
or by representatives of these users in a General Assembly
(IR 34).

The number of board members is unspecified but i~ deter-
mined in accordance with the number of users in the zone, the
importance of the various related water uses and the extent of
the stream or water deposit that is to be regulated. If the
number of v:ater use rights is limited, one person may assume
the function of the board when justified in the opinion of the
“Irrigation Division” (IR 36). These boards must be formally
recognized by the “Irrigation Division” before they are legally
constituted (IR 37).

The Boards function as representatives of the “Irrigation
Division” and have the following attributes and obligations:

1. Regulate the distribution of the waters in accordance
with the dispositior contained in the stream regulation;

2. Control and police che stream and carry out the con-
servation and repair of the constructed works;

3. Formulate and subm:ic for the consideration of the
users, the budget ~f income and expenses for the application
of iie stream regulation and for the maintenance and conserva-
tion of the hydraulic works;

2. Collect and manage the funds that the users must con-
tribute for the distributicn of water and conservation of the
works;

5. Call meetings of the users as nevessary for the election
of a new User Board,

6. Issue reports at the request of the “Irrigation Division”
or their inspectors or employees;

7. Enforce compliance with the detailed conditions of the
stream regulations (iR 38).

In addition to the foregoing responsibilities, the Boards
are vested with jurisdiction over conflicts involving questions of
fact between users as more specifically detailed in 1-5-3-A.
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Users Organizations

The internal distribution of water and the manner of its
execution is ordered by the User Boards but must be approved
by the “Irrigation Division” before it has any binding effect
(IR 28).

In order to finance the conservation of irrigation works,
the Boards have authority to assess and collect required costs
from the users. The costs are determined in proportion to
the volume of water that each uses (IR 57).

Within the National Irrigation System at Cochabamba
there exists a General Water User Association which plans
the conservation work within the system (RC 13) and makes
observations related to the budget (RC 38).

Registries

The “Irrigation Division” maintains a registry of authori-
zations and concessions granted for irrigation water uses for
the purpose of evaluating the hydraulic resources and maintain-
ing an inventory of irrigated surface in the country (IR 20).

Though other registries of water use rights are not specific-
ally provided for by law, the administrative agencies granting
the concessions maintain a registry of such rights and conces-
sions,

OWNERSHIP AND Co.TROL

Bolivian law clearly defines the ownership of waters in their
most significant forms. However, the lnw is silent on the
subject of ownership of some forms of water such as those from
snows and glaciers.

State Ownership

The Bolivian Constitution provides that flowing, thermal,
lake waters and their elements and physical force of waters
that are susceptible to use are original property of the state.
The conditions of its ownership, concession and use by third
parties are established in the law (Political Constitution 1961,
Art. 138).

The civil code provides that the large and small rivers
that are navigable and floatable are pubi.c property (RI 1,
CC 284). Other specific classes of water expressly declared
to the public property are; rain waters that flow in torrents
or in dry beds which are public property (LA 2); waters which
raise continuously or discontinuously on public lands, waters of
navigable rivers or streams, waters of non-navigable streams
which are for culinary use (LA 4), waters which raise on
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property owned by the government while they flow on such
property, waste waters that leave property unused and there-
after pass through naturally formed public streams (LA 5),
and the waters of naturally formzd lakes and lagoons located
on public lands (LA 19).
Private Ownership

The constitutional principle of “original property of the
state” does 1ot preclude individual private ownership of water.
The followir; classes of water are declared o be private
property: a) rain water that falls on or is collected on private
property belongs to the owner of that property and he may
use, conserve and stoie it provided third parties are not
injured thereby (LA 1), b) waters that raise on private
property are the property of the land owner while the water
runs on his property (LA 5), ¢) waters which flow through
private property after having flowed in public streams acquire
the characteristics of private water for purposes of contingent
use, d) waters which raise in private property and flow to
another property become the property of the latter and each
successive lower property owner on a contingent basis as the
water flows through his property, e) waters which have served
contingent uses may thercafter be acquired by the process of
prescription by adverse use for a period of 30 years (LA 5,
CC 1512, 1516) (These contingent uses may not interrupt righcs
earlier acquired by lower users), f) waters used in public works
are the property of the municipality, g) waters which raise in
higher land and flow through a series of lower properties may
be acquired by the user in the order of their location by adverse
use for a period of one year (LA 16), h) mineral-medicinal
waters belong to the owner of the land where they raise subject
to sanitary regulations (LA 18), i) subterranean waters belong
to the owner of the land where they are raised either naturally
or artificially (LA 20).
Ownership and Control of Riverbeds, etc.

A river or lake bed is defined as the land covered by waters
at the ordinary high water mark (LA 47).
A. State Ownership: The following beds are property of the
state: 1) the beds of all streams flowing through public lands
(LA 44, 49), 2) the beds of all rivers which are navigable or
floatable in all or part of their course (LA 50), 3) the beds
of lakes or lagoons located on public lands or to which title is
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Ownership and Control of Riverbeds

expressly vested in the government (LA 55), 4) the concept of
public ownership of the beds of rivers is also directly related
to publi- rights-of-way on the banks of certain rivers as more
particularly described in 1-8-1-A-2.

B. Privcte Ownership: For the purpose of defining property
rights, “beds of streams or lakes” are defined as land that is
covered by water during the ordinary high flow period in the
natural water ways and such beds belong to bordering private
property owners in the following cases (LA 47, 54):

1. Natural beds of gorges and ravines that are only cov-
ered with water during ordinary rains and that flow through
private property (LA 43, 44, 45);

2. Beds of all streams or rivers which flow through private
property and are not navigable or floatable in all or part of
their course (LA 48, 49, 50);

3. Beds of all lakes and lagoons to which the State does
not have title (LA 55).

C. Flooding and Abandoned Beds

Lands covered by water as a result of flood conditions re-
main the property of the land owner (LA 57).

When riverbeds are abandoned as a result of a natural
change in the course of a river, the abandoned area belongs
to the owner of the neighboring riparian land. If the abandoned
bed is the dividing line between two properties, a new bound-
ary is drawn longitudinally along the abandoned channel equa-
distant from each former property line (LA 58).

D. Newly Formed Channels

A navigable or floatable river that naturally changes its
direction and opens a new riverbed on private property, becomes
the property of the State. The owner of such property may
regain his title to the property should the new bed dry up
through natural or artificial means (LA 59). The owner must
obtain permission to construct artificial works to change the
course (LA 60) and the property thereafter remaining dry
reverts to his ownership (LA 61).

E. Alluvion and Transported Land

Alluvion or gradual deposits of earth adhering to the
banks of a water course belong to the riparian land owner based
on the extension of his boundaries from the original river bank
to the new high water mark (CC 301, LA 62, €8).

If the action of a river causes the separation of a definable
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piece of land from one riparian property and transports it to
lower property, the former owner may maintain his ownership
for the purpose of returning the soil to his property within the
following yenr. Should he fail to do so, such soil becomes the
property of the lower owner (CC 302, LA 63).

F. Islands

If land, which formed a part of riparian property, becomes
an island in a river it continues indefinitely as part of that
property. The same rule applies to the ownership of islands
formed by the division of a river that later re-unites (CC 303,
304, LA 64, 65). When new islands, not formerly part of
riparian property in non-navigable rivers, are formed in a
river, then such islands belong to the riparians based on a
longitudinal division of the riverbed (LA 66). Islands of this
type which are formed in navigable and floatable rivers belong
to the State (LA 67).

G. Ownership of Materials Carried by Waters

Animals, wood, fruit, furniture and industrial prodvcts
carried away by waters may be claimed by the finder. The true
owner must claim them within six months after the finder has
posted and published a notice of the salvaged goods through
a local authority. If the true owner reclaims the items, he must
pay the salvage and publication costs (LA 69).

Rubbish and branches which float and are carried by water
belong to the riparian property where they are deposited
(LA 70).

Trees which are uprooted and carried by waters belong
to the owner of the property where they come to rest unless
the former owner reclaims them within one month and pays
the costs of salvage (LA 71). Submerged objects belong to
their original owner provided that he extracts them from the
riverbed within one year from the submerging: otherwise they
belong to whoever salvages them with the permission of the
local authority. If such objects create a danger to third parties,
the local authority may limit the time for removal to less than
a year (LA 72).

Control of Structures in Riverbeds, etc.
A. General

It is the respousibility of the “Bureau” to approve all
programs, plans and works affecting the regulation, correction,
and defense of natural water courses flowing within the national
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Control of Structures in Riverbeds

territory {DH 6b). The “Irrigation Division” controls struc-
tures in artificial channels used to service irrigation (see below).
B. Irrigation Users

Irrigation water users are cbiigated to construct necessary
works to regulate water currents or deposits, to divert and
distribute waters, and to improve the stabilicy of water courses
and siructures in general. This is done for the purpose of
achieving good management and improved water use (IR 45).

The following works may be constructed only after obtain-
ing authorization irom the “Irrigation Division:” 1) works
which may affect the course or flow system of a stream or
river; 2) works which may affect the level of a lake or other
water deposit; 3) works of defense against water action when
the works occupy part of a river, stream or lake bed (IR 46).

All water concessioners must present plans for consiruc-
tion of hydraulic works to the “Irrigation Division’ and also
specify the order in which they deem it convenient to construct
such works (IR 47).

The “Irrigation Division” may change the propused order
of construction of the works and must fix the form and terms
under which the concessioner musi make periodic reports related
to the construction progress (IR 48). “Irrigation Division”
inspectors verify compliance with the authorizations and in
case of non-compliance, they may fix a prudential period within
which compliance must be made (IR 49).

Collection works, diversion works and dams may be con-
structed in the location where the technical and economic
conditions are most favorable and third parties may not oppose
such construction if it is previously authorized (IR 50).

C. Works for Protection from Water:

Riparian land owners have the following powers:

1. to cultivate the banks of rivers etc.

2. to construct protective walls in river beds with notice
to the local authority provided that it does not injure
navigation, flotation or diversion of the water from its
natural course or flooding when such works are in the
beds of navigable and floatable rivers they must be
authorized by the national government and in other
cases by the Municipality (LA 73 and 74).

Petitions for such construction must contain a plan. A

hearing must be held with notice to all bordering property
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owners and one engineer. The municipality grants or denies the
petition. If the works are small the specifications are general
and apply to all property owners in the area and are designed
to avoid duamages caused to neighbors and third parties (LA 76).

If the works are significant in size the municipality can
obligate all benefited property owners to contribute to the costs
if a majority of such owners concur as determined in a public
meeting. The costs are allocated according to the proportionate
benefits received by the riparian owners (LA 77, 78; DH 6b).
A commission appointed in the public meeting divides the costs
and supervises the works. Those who consider themselves
prejudiced by the proceedings can appeal to the municipality
(LA 79; DH 6b).

The Municipality, or auxiliary commission in case of flood
emergencies, may construct temporary works or destroy existing
works to prevent or contain flooding. Such authorities are
obligated to pay indemnification for destroyed works plus 5%
per annum interest (LA 80).

Works for the protection of communities or rural roads of
a district are the responsibility of the Municipality; those for
protecting navigable rivers, public establishments or larger
roads are the responsibility of the National Government (LA
81). Riparian property owners must contribute to the cost
of such works proportionately to the benefit received as deter-
mined by expert opinions (LA 82, 83; DH 6b).

RIGHT TO USE WATER
Uses Without Formality
A. Springs

Springs that seep from the back into the same property are
for the exclusive use of the property. This right includes
mineral-medicinal springs (IR 3, LA 18). The owner of land
where a spring surfaces may use the waters without formality
even though the waters do not seep back into his property
(LA 5).

B. Riparian Rights

Waters of lakes and lagoons whose shores belong to one
single property owner are for his exclusive use if the available
water does nct exceed the property owner’s needs. If the
quantity available is more than his needs, then surrounding
property owners may be granted concessions to usz the excess.
This riparian use right includes uses for irrigation, domestic
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and industrial purposes (IR 4, LA 9).

Waters of natural streams flowing through or forming
boundaries of properties may be used by the riparian property
owner, as needed for irrigation of his landa without concessions
or authorizations (RA 153, IR 5).

Rain waters flowing in public roadways may be used by
bordering property owners for irrigation of their lands (LA 222).
C. Domestic Needs

The following waters may be used by anyone for drinking,
washing clothes, removal in recepticles, bathing and watering
or bathing of cattle (subject to the regulations of the municipal
police):

1. Waters that flow through natural public streambeds
(see also 1-4-3-A for definition} (LA 164);

2, Waters that surface on public lands (LA 4, 164);

3. All non-navigable streams that have existing public
access ‘vays for facilitating domestic use (LA 4, 164);

4. Waters that flow in private artificial canals provided
they are diverted in pipes and do not detain the waters or
otherwise prejudice the owner of the primary right. This use
may be limited by a competent authority (LA 165);

5. Cattle may not be bathed or watered in waters of
publicly c'vned canals except at designated points (LA 166).
This use right without formality does not apply within the
National Irrigation System at Cochabamba (RC 21a).

D. Prescriptive Rights

A tystem of customary rights called mitas or turns in
water use, were prevalent by the time the Agrarian Reform
law of 1953 was adopted. This customary system of turns or
rotation was given express legal recognition by that law (RA
152).

The regulations provide that these uses are expressly con-
firmed as rights and can be reduced to a formal title in formal
proceedings, where the concessioner proves that he has k-en
using the waters in accordance with his claimed right for a
period of five years prior to the date of his petition (see also
1-5-2-A-5) (IR 21,.22).

E. Mining Uses

Miners have a right without formality to use the waters
flowing freely through their properties but must return them
to their customary course (CM 114). Miners also have a right
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to use waters discovered on their properties during mining
explorations without formality (CM 118).
Procedure for Obtaining a Use Right

Jurisdiction over the granting of formal water use rights
is administratively divided according to the purpose for which
the water is destined.

A. Irrigation Use

1. General: The right to use water for irrigation in cir-
cumstances other than those cases specified in 1-4-1 may be
acquired through an Authorization which may later be con-
verted into a more permanent right called a Concession (IR 6,
12).

2, Procedure for Obtaining an Authorization

a. Petitions: Petitions must be presented to and pro-
cessed by the “Irrigation Division” (IR 7). Detitions for
authorizations mus: contain a general description of what is
requested, a plan for the works to be constructed, the dimen-
sions of the intake, a sectional and longitudinal canal plan and
any other information deemed necessary (IR 8).

b. Review and Approval: If the petition meets the
above requirements, the “Irrigation Division” must study the
case and then either refuses or grants the authorization. If the
petition is approved, a Provisional Authorization is issued,
specifying the obligations of the user and the causes for the
revocation of the authorization (IR 9). Since the rights created
by these authorizations are of an uncertain or precarious char-
acter, they may be revoked and are non-transferable (IR 6).

c. Notice and Opposition: The Provisional Authoriza-
tion must be published in a newspaper published in the place
of the water use. Opposition may be presented by prejudiced
third parties at any time between the date of the authorization
and one year after the use could have begun under the terms
of the authorization (IR 10).

If opposition is presented, the “Irrigation Division” must
analyze and study the grounds for the opposition and declare
the opposition either well-founded or unfounded, and suspend
or confirm the authorization accordingly (IR 11).

3. Procedure for Obtaining a Concession:

a. Final Inspection: The “Irrigation Division” on its
own motion or on the petition of an interested party, will make
a site inspection one year after the beginning of the authorized
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water use, The purpose of this inspection is to determine the
final conditions for the use and the modifications that must
be incorporated into the irrigation works (IR 12).

b. Petition for Concession: Petitions for concessions
to irrigation water use must be preceded by an authorization
as explained above and must be presented to the “Irrigation
Division.” Such petitions must contain: 1) the name and
nationality of the petitioner; 2) the name of the stream, spring
or deposit whrre the water is located; 3) the class of water,
that is whether it is from a temporary or permanent source
and whether fron. a spring or stream; 4) location of the appro-
priation or diversion indicating the distance and direction from
4 known point of reference; 5) the quantity or volume of water
to be used; 6) the area to be irrigated and its approximate
relation to the water source; 7) the bordering properties and
the principal crops to be grown; and 8) a plan of the works to
be constructed (IR 13).

c. Procedure: The petition ig processed and resolved
according {o the general administrative procedural norms and
no notice is required.

4. Classes and Characteristic. of Authorizations and Con-
cessions:

Authorizations, as earlier noted, are of an un:ertain or
precarious character and may be revoked. The righls created
by them are personal to the authorized individual (Ist 6).

Authorizations and concessions are both limited in that no
holder or no property may enjoy a greater allotment of water
than is required for the normal development of crops (IR 14).

Permanent concessions grant a use right to only a portion
of the dependable minimum quantity of a water source. The
quantity must coincide with the crop cycle requirements (IR
6, 15).

Conditional or uncertain concessions can be granted for
water in excess of the dependable minimum available in the
source, Such concessions may be used only on temporary
crops (IR 16) and are limited to fixed periods and cenditional
quantities (IR 6).

5. Formal Confirmation or Prescriptive Rights:

a. Ceneral: As indicated in 1-5-1-D, rights of prescrip-
tion or adverse use are recognized. A prescriptive use right
holder may, at his option, obtain a formal confirmation of
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such right., The basic requirement is that the petitioner has
been using the waters during the five years previous to the
date of the petition for confirmation (IR 22).

b. Petition, Inspection, and Witnesses: The petition for
confirmation must be presented to the “Irrigation Division”
which designates a commissioner to inspect the place of use.
The petitioner must present three witnesses before the com-
missioner to substantiate the following: 1) the period in which
the petitioner commenced the use of the water; 2) the purpose
to which the water was applied and an estimate of the quantity
used; 3) the seasons of the year and the hours of the day in
which the water was used; 4) whether or not the appropriation
was peaceful. and if not, a description of the controversies that
arose; 5) if such controversies were brought before administra-
tive authorities or courts, the resolation that resulted; 6) any
other information deemed essential by the commissioner to
qualify the prescriptive right to the water (IR 23).

c. Commissioner’s Report ar . Confirmation: After the
foregoing requisites are complied with, the commissioner must
present a report with recommendations to the “Irrigation Divi-
sion” concerning whether or not the confirmation should be
granted, the terms, necessary modifications, and reforms in
the works so that use can be made with security and without
prejudice or loss of water to third parties (IR 24).

The “Irrigation Division” must grant the respective con
firmation if the report is favorable to the petitioner. In case
there are conflicts, the confirmation is granted with limitations
and a prudential period is given to the party to make necessary
alterations. The petition is denied in the event the report is
not favorable (IR 25).

d. Characteristics of Confirmation: Confirmation of
prescriptive rights have the same validity as concessions as
they relate to standards, reasons for modification, extinction
or revocation (IR 26).

6. Modification and Stream Regulations: The “Irrigation
Division” is vested with the authority to study existing water
uses in streams, river basins, or other water deposits. The uses,
appropriations and rights related to such uses may be modified
in accordance with the law in order to improve the efficiency
of water distributions. The “Irrigation Division” may make
special regulations establishing priorities when the available
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water in a source is reduced below a point necessary to satisfy
the permanent rights to the source (IR 27).

7. Obtaining Use Rights in National Irrigation System at
Cochabamba: In order to obtain a water use right within the
above system, the following procedure must be followed by the
user: 1) he must be registered in the list of users maintained
by the System Manager made from the plans of the system;
2) he must have signed a contract for the payment of his share
of the amortized costs of the system; 3) he must have a receipt
for a copy of the regulations for the system; 4) he must be a
meimber of the General Users Association that covers his area;
5) he must be free of debts to the Manager of the System and
the Users asssociation; 6) he must maintain his ditches in a .
good state of repair; 7) and he must have his lands prepared for
irrigation. Thereafter, the water will be allocated to the user
by the Manager of the System (RC 19).

B. Non-Irrigation Uses

The “Bureau” has the authority to hear and grant all
petitions for permits, licenses and concessions for the use of
water resources except for irrigation (DH 6). Therefore, all
petitions for such uses must be made to the “Bureau,” and
be prvcessed in accordance with the administrative procedures
required by that agency.

C. Mining Uses

Mineis may obtain a use right to public waters, that is,
te navigable or floatable streams, rivers or waters that surface
on public lands, by a petition to the Superintendent of Mines
in the department where the mine is located. The petition
must specify the property where it will be used and the quan-
tity of water needed.

The Superintendent determines if the petitioner is the
owner of the property and processes the petition under the
same terms and conditions provided for in the hearing of mining
claims (CM 121).

Procedural Protection of Rights
A. Disputes Between lrrigation Users

1. Between Users Belonging to the Same Water Users
Association: Disputes arising between members of the same
Water Users Association are heard and resolved in the first
instance by the Board of Directors of the Association (IR 39).
If such disputes however, are questions of law, then they are
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resolved in the first instance by the “Irrigation Division”
(IR 85) and are subject to judicial review by regular courts
(LA 289).

In those cases where the Users Association’s Board of
Directors have jurisdiction, they are required to hold hearings,
conduct a verbal type of proceeding and maintain minutes and
documentation that may be used for appeal purposes (IR 41).
If a party deems the resolution prejudicial or unjust, he may
appeal to the Regional Representative of the “Irrigation Divi-
sion” and the final appeal on such questions is to the “Irrigation
Division” (IR 40).

2. Disputes Between Irriga.ion Users Not Members of the
Same Association: Water disputes between irrigation users who
are not members of the same association are handled in the
firet instance through the “Irrigation Division” (IR 85) and
judicial review power is vested in the ordinary courts (LA 289).
B. Other Disputes Related to Water Use and Not Between

Irrigation Users

Other water disputes not covered in A above are within
the jurisdiction of the ordinary courts.

The courts review all administrative resolutions related
to water use dealing with: 1) acquired rights granted by the
same administrative authority; 2) a right-of-way imposed on
private property; 3) questions concerning damages and preju-
dices related tc rights-of-way or encumbrances and their indem-
nification (LA 289).

Basic jurisdiction is vested in the ordinary courts in the
sirst instance over irrigation questions regarding: 1) the owner-
ship and possession of public and private waters; 2) the owner-
ship of beaches, beds of rivers, streams and lakes; 3) rights-
of-way based on civil code rights; 4) fishing rights, (LA 290);
5) disputes between individuals related to preferences in water
uvse (LA 291).

Rights Under Prior Laws

The Water Law of 1876 contained a provision that recog-
nized rights and property in waters legitimately acquired before
its adoption. This recognition also included acquired prescrip-
tive use rights or ownership (LA 293).

Practices regarding the division of water use rights accord-
ing to turns and rotation [mitas], in effect on the date of the
enactment of the Agrarian Reform Law of 1953 and the enact-
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ment of the Irrigation Regulation of 1967, were given the full
force of legal recognition (RA 151, 152, IR 21).

Limitations and Obligations of Users

A. General

All water use rights are subject to the following general
limitations: 1) water cannot be utilized without a concession
if the use resuits in prejudice to third parties; 2) a greater
quantity of water may not be removed from a source than is
authorized; 3) a dam or diversion cannot be constructed without
proper authority; 4) waters may not be permitted or caused
to overflow or escape from works intended to contain them;
5) organic wastes, garbage, colorants or substances of any
nature that contaminate water rendering them unusable for
irrigation, or that damage lands may not be discharged into
water sources; 6) costs of operation and maintenance as deter-
mined in the regulations must be paid (IR 42); 7) hydrometric
stations must be installed and maintained at the direction of the
“Irrigation Division” (IR 32); 8) navigation or the free pas-
sage of boats may not be obstructed (LA 11).

For limitations and restrictions on rights acquired in
authorizations, concessions and confirmations see 1-5-2-A-5.
For obligations related to construction of works in streambeds
see 1-4-4 (IR 45).

B. Users in the National Irrigation System, La Angostura at

Cochabamba

Users in this system are subject to the following limita-
tions, obligations and restrictions: 1) they must construct
canal bridges and install drains necessary for transit within
their property (RC 9); 2) they are obligated to perform the
necessary conservation or maintenance work on their portion
of the system or pay the System Manager (RC 13); 3) they
must pay the System Manager for damages caused to the
works resulting from the user’s imprudence, bad faith or negli-
gence and are obligated to make repairs at request of the
Manager or reimburse the Manager for making the repairs
(RC 22).

A series of obligations and limitations exist relating to the
delivery of water to the users within a system which provides:
1) that when water is requested, the ditch rider gives notice
to the representative of his irrigation section fixing the time
that the water will be diverted from the canal; 2) water goes
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first to the most distant user and then is delivered in order
back to the canal diversion; 3) the user is responsible for the
delivery of water from the canal diversion to the place of use
and for damages resulting from that use; 4) water is distributed
24 hours a day; 5) all delivery requests must be made through
the section representative; 6) a user or lis representative musi
be present when the diversion gate is opened and must apply
the water to his land in the amount needed for irrigation
(RC 29).

C. Limitations on Rate of Beneficial Use

1. General: Riparian use rights are limited in quantity
to the amount of wawr necessary for the irrigation of the
riparian <rops (IR 4, 5). Uses which are evidenced by authori-
zations, concessions or confirmations are limited so that no
property may enjoy a greater allotment of water than is neces-
sary for the normal development of its crops (IR 14).

2. In the National System at Cochabamba: Within this
system the users may not allow the loss or wasteful use of water
in iizigation and must observe the water management instruc-
tion of the System Manager (RC 20).

The quantity of water available in the system is limited
by the supply of water from the dam. The quantity necessary
for beneficial crop irrigation is determined by the irrigation
coefficient observed in practice and experimental studies.

Pursuant to this general principle the following specific
measures are adopted: 1) that the water is supplied only during
the irrigation season as approved by the System Manager and
as determined from practical observations and experimental
studies; 2) that the annual m'nimum quantity alloted is 1.67
feet per acre [5,000 cubic meters per hectare] and the maxi-
mum is 3.34 feet [10,000 cubic meters] for the same period;
3) that the minimum loss in delivery is 5.28 gallons [20 liters]
per second per canal system aad the maximum depends on the
capacity of the canal or works (RC 23).

D. Limitations on Sale and Transfer of Rights

Sale or commercialization of water is prohibited. Excesses
of water in one zone or any given property must be allowed
to pass freely to zones or properties that are in need of water
(RA 154).

When one property owner transfers property upon which
water is used to another propertqy, the former owner must also
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transfer a permanent concession for the benefit of that property.
The “Irrigation Division” must be notified in advance of the sale
of the property by the purchasers for the purpose of transferring
water rights or dividing the concession, should parcels be sold
(IR 19).
Loss of Righis
A. Expiration

Concessions expire due to: 1) the expiration of the period
for which they are granted; 2) the termination of the object
for which the use was granted; 3) a revocation by the “Irriga-
tion Division” (IR 17).
B. Revocation

Water use concessions may be administratively revoked for
the following reasons: 1) failure to use the water for a period
of three consecutive years or failure to use the water for three
ouat of five years; 2) water use for purposes other than those
fixed in the concession and water use on property other than
the property specifiec. in the concession; 3) if the user has been
found guilty on two occasions for having taken a volume of
water greater than authorized in his title with prejudice to
third parties (IR 18).
C. Suspension

The “Irrigation Division” may suspend a water use right
either temporarily or permanently for any infraction com-
mitted against the regulations as specified in 1-13-0 and for
failure of the user to pay assessments imposed in accordance
with the law (IR 42, 43, 82).
D. Prescription

The status of the law regarding the loss of rights to use
water because of the adverse or other prescriptive uses is not
clear. The Agrarian Reform Law of 1956 gave legal recognition
to customary practices in effect at the time of the Law’s
enactment. This reccgnition was effective regardless of how
long a particular customary use had beer practiced. All legal
rights which had existed prior to the date of the law and
were inconsistent with the customary practices were also ahol-
ished (RA. 152)., This provision was implemented in more
detail by an Irrigation Regulation adopted in 1367 which
recognized customary rights in effect on the later date pro-
vided that they hud been in effect for five years. This provi-
sion also seems to have abolished all previous legal rights which
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were inconsistent with this type of adverse use or prescriptive
use right (IR 21, 22, 27). As pertains to irrigation uses, these
provisions seem to have overridden a series of older laws that
established required periods of adverse irrigation water use
ranging from 20 to 30 years (LA 39, 190, 191, 198, 225).

E. Expropriation

Any water use right may be expropriated for public pur-
poses upon payment of compensation to the use right holder
(LA 205).

OBLIGATORY WATER USE

Beneficiaries of irrigation works constructed with funds of
the State are required to pay prorated shares of the costs
amortized over a period not to exceed the useful life of the
project. The assessment is determined on a per hectare basis
(IR 78, 79).

In the Cochabamba System every owner whose property is
within the benefited area is required to pay the sum of 200
Bolivianos annually until his proportionate share of the costs
of construction is paid. Other assessments cover the mainten-
ance and operation costs of the system (LC 5). All properties
within the area benefited by the project and which are suited
to irrigation are not technically compelled to irrigate, but must
pay their portion of the amortized costs of the project and the
maintenance and operation costs. There is not, however, any
apparent effective means provided for enforcement except sus-
pension of the water supply (RC 31, 32).

Connections to public domestic supplies may be required
if it is determined that it is necessary for public health reasons
(PP 35).

PRIORITIES BETWEEN USE RIGHTS
Order of Priorities
A. General

In the process of granting concessions for the use of public
waters, the following order of piiorities apply:

1. Community and domestic supply;

2. Supply for railroads;

3. Irrigation;

4. Navigation canals;

5. Mills and other factories, ferry boats and iloating
bridges;

6. Fish culture.
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Within any one category preference is given to the use of
greatest importance and utility and in equal circumstances
preference is given to the petition for a concession which was
filed first (LA 204).

When a water source is used to supply community and
domestic needs, that source may not be conceded for any other
use unless the quantity exceeds 13.2 gallons [50 liters] per day
per person (LA 208).

B. In the National System at Cochabamba

It is provided that if the water in the supply dam is
insufficient to provide for all of the needs within the system,
then the Manager shall observe the following order of prefer-
ences:

1. Domestic uses, public service and the supply for trans-
portation within the System;

2. Irrigation of farms that are not larger than 12.5 acres
[5 hectares], irrigation of farms not larger than 25 acres [10
hectares], industrial and motor force generation when necessary
to avoid serious prejudice to the sociai and economic community
interest;

3. Farms no larger than 50 acres {20 hectares], farms
no larger than 74 acres [30 hectares], industrial uses, other
irrigation, and motor force generation (RC 27).

There is also a sub-preference within irrigation use for the
irrigation of crops that are of greatest importance within the
plan for agricultural development of the country (RC 28).

The preferred uses specified are also subject to the follow-
ing additional limitations: 1) the petitioner must have recep-
ticles to receive water for domestic services and if conditions
are not hygenic the System Manager is required to suspend
the supply; 2) public service users must pay for the water
service; 3) industrial uses are subordinate to irrigation and
must pay an assessment equal to the full value of the water
when the water is rendered unsuitable for irrigation because
of the industrial contamination, If the water is returned without
loss and suitable for irrigation they tax only 10% of tie
volume utilized (RC 21).

C. Use Priorities in Times of Scarcity

When sources of water supply fall below normal levels, the
“Irrigation Division” has authority to regulate the distribution
of the water. Unauthorized uses which have existed for less
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than five years must be terminated in preference to other
irrigation uses (IR 27). When the quantily in a water source
falls below a certain percentage of the minimum dependable
supply, then the water supply for each user is reduced accord-
ing to the percentage of supply reduction below the dependable
minimum (IR 31).

For uses other than irrigation, the priority system is based
on the first concession in point of time. Thus, as the supply
reduces to scarcity levels, later concessions are the first to have
their rights suspended in descending time order (LA 238).
How Priorities Operate

The prioiities in 1-7-1-A operate only in the process of
granting concessions and do not apply to the process of chang-
ing uses once concessions have been granted. Those priorities
specified in B and C apply to dividing a given source of water
when the outstanding use rights exceed the amount of water
available in the source.

Once a water use right or water ownership is established
by concession or otherwise, there are a variety of circumstances
under which that water may be expropriated and applied to
other uses as follows:

1. Every use of public water is subject to expropriation
for reasons of public utility. This right of expropriation applies
in fuvor of higher priority uses under Section 1-7-1-A but not
in favor of lower priority uses unless special dispositions confer
such a right. All such expropriations require the payment of
indemnification (LA 41, 205).

2. Mineral-medicinal waters of private use may be expro-
priated by the government for public health purposes or for use
in curing of diseases (LA 18).

3. Irrigation water may be expropriated to serve mining
uses, upon payment of compensation which includes damages
for rendering the water unusable for irrigatin by contamina-
tion resulting from the mining use (CM 115).

PIGHTS-OF-WAY RELATED TO WATER ' SE

A right-of-way is the right one has in buildings or neigh-
boring lands to utilize them for his benefit and are established
for the benefit of buildings or rural lands (CC 372, 373).

They are defined as rural and classified as continuous and
discontinuous, apparent and non-apparent; those that arise
from their natural situatioa or location, those that arise by



26

1-8-1

Rights-of-Way Related to Water Use

operation of law and those created by agreement of the inter-
ested parties (CC 374 to 378).

Natural and Voluntary Rights-of-Way
A. Natural Rights-of-Way

Some rights-of-way arise because of the physical inter-
relationship between the land and the water. Such rights-of-way
are described as follows:

1. Natural Drainage Right-of-Way: Lower properties are
subject to a right-of-way to receive the waters that descend
naturally from higher property, provided that the direction of
flow is not changed by the hand of man, The right-of-way
serves not only descending water but also any rock or soil that
18 naturally carried with the water. The higher owner may not
alter the direction of the flow or dam the wat.:r without first
esablishing a special right-of-way (LA 93, CC 379).

If a water course is detained or its direction changed by
natural causes, those incurring damages may require the land
owner to remove the obstruction or allow the injured party to
enter his land and remove the obstruction (LA 94).

The construction of works of defense against water, works
to vary its course, repairs or reconstruction are the responsibility
of the servient owner. The dominant owner must make the
repairs himself or allow the lower servient owner to make them
(LA 95). All persons benefiting from this work are required to
pay their proportionate share of repair or construction costs
according to the benefits received. Damages caused in the
process of construction are paid by the negligent party (LA 96).

Lower property owners are eniitled to indemnification
from higher land owners for damages caused to the lower
property by their negligence in water management (LA 97).

If, however, the lower ewner makes use of the water, he
cannot claim any damages related to the drainage (LA 98).
Both the upper and lower owners have the right to construct
dikes and walls to control or regulate water flow provided they
do not unduly obstruct the descent of water (LA 99, 100).

The following principles apply to this class of rights-of-way:

a. Water rights can be acquired by lower users by
adverse use of water by resident higher users for a period of
10 years, and 20 years against absent higher users, counted
from the date of construction of diversion works by the lower
owner (CC 380, 381).
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b. The course of a river cannot be changed if it sup-
plies villages or small communities but if such communities
have not acquired a prescriptive right to use it they mus! pay
indemnification for the right (CC 382).

2. On Riparian Lands of Navigable and Floatable Rivers:
Lands bordering navigable or floatable rivers are subject to
the following rights-of-way. These rights-of-way terminate if
such river is later declared to be non-navigable or non-floatable,

a. General Purpose: There is a right-of-way on the
banks of such rivers for a width of three meters to facilitate
navigation, flotation, fishing and salvaging. This width can
be extended when the circumstances require (LA 51).

b. Tow Path: There is a one meter width right-of-way
for pedestrian towing and a two meter width for animal tuwing.
This can be w:lened if necessary (LA 151, 152, 154). Plant-
ings, fences or other objects that obstruct the right-of-way
are prohibited. The property owner may, however, use the
grasses or other plants that naturally grow on it (LA 156).
Branches of trees and other growth can be cut and removed
(LA 157). No compensation is payable for this right-of-way.

c. Ferry Boat: Mooring of such boats is permitted
upon payment of indemnification through proceedings before
the municipality (LA 158, 159).

d. Floating Logs: Beaching of logs is permitted to
prevent their loss due to flood conditions. Compensation must
be paid to the property owner for damages caused (LA 160).

e. Salvaging: Salvaging shipwrecked goods and other
similar operations of urgency is a use which covers up to
20 meters width on riparian lands (LA 52, 161).

f. Fishermen: Fishermen may moor their boats, main-
tain and remove their fishing nets and temporarily deposit
fish tor up to three meters on the shore (LA 52, 162).

g. Obstructions: Removal of rock and other similar
materials which are deposited by the water flow is permitted
as a temporary right-of-way upon payment of the damages
(LA 163). For oiher details see 1-4-3.

3. Right-of-Way for Making Studies: Persons engaged in
making studies related to water use may enter lands for the
purpose of verifying the studies, Notice must first be given
to the owner of the property, or if he is not available, permis-
sion must be obtained from the municipality (LA 196).
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Natural and Voluntary Rights-of-Way

B. Voluntary

Property owners may establish on their own land or on
the land of others, such rights-of-way as the interested parties
agree to if they are not against public policy. The extent of
the right-of-way is determined by the title or agreement
(CC 416). If there is more than one property owner all must
ratify the agreement (CC 417).

C. Apparent Rights-of-Way

Rights-of-way are classified as apparent if they are marked
by visible works such as a surface canal (CC 375).

D. Non-Apparent Rights-of-Way:

They are classified as non-apparent if not evidenced by
some exterior visible sign (CC 375).

Continuous and apparent rights-of-way are acquired by
title or by adverse possession for ten and twenty years (CC
418). Continuous and non-apparent and discontinuous and
non-apparent rights-of-way are created by a title or adversa use
for a long time (CC 419).

Forcefully Imposed Rights-of-Way

Sub-paragraph A, treats the subject of the legal imposition
of canal rights-of-way as covered in the civil code and related
laws. These rights-of-way apply when there is a public or
private need. They are created by law and characterized by
the reciprocal rights and obligations that apply to the dominant
and servient property owners (CC 387 to 389).

A. General Canal Rights-of-Way

These rights-of-way may be created for the benefit of lands
in need of irrigation and for industrial needs. The conveyance
works must be at the expense of the interested party including
fair indemnification to the servient owner (LA 103). This right-
of-way cannot be imposed over homes, canals, patios or gardens
related to homes (LA 104).

1. Jurisdiction: The executive branch of the government
is vested with administrative jurisdiction to establish canal
rights-of-way. Petitions are made to designated agencies (LA
117). When water use under a concession of public waters
requires the imposition of a right-of-way, the granting of the
right-of-way is an inherent part of the granting of the conces-
sion (LA 162, 193).

The ordinary courts have jurisdiction ove. appeals from
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administrative resolutions related to rights-of-way in the fol-
lowing cases:

a. when such resolutions attack acquired rights,

b. when such proceedings forcefully impose rights-of-
way or other limitations or encumbrances on private property,

c. questions related compensation for damages result-
ing from limitations or encumbrances on property,

d. in cases of expropriation without eviction and in-
demnification,

e) rights-of-way evidenced by civil law titles (CC
291.3; LA 289, 290).

The “Irrigation Division” has jurisdiction over imposition
of rights-of-way for irrigation (RI 52).

The jurisdiction of imposition at canal rights-of-way in
urban areas is vested in local authorities in accord with their
regulations,

2. Justifiable Circumstances: Canal rights-of-way may be
forcefully imposed on preperty for: public services that do not
require formal land expropriation (LA 115), objects of private
interest, establishing or increasing irrigation, baths and indus-
tries, drainage of lagoons and water logged land, drainage of
water from artificial wells and other drainage needs (LA 103,
111, 116).

If irrigated land is subdivided by inheritance, sale or other-
wise a right-of-way is established over the several parts for the
benefit of the others to continue the irrigation service accord-
ing to the canal needs of the various properties and as deter-
mined by experts (LA 120).

3. Procedure: Interested parties must file a petition with
the appropriate governmental agency and a hearing is held
where the owners of the affected land must be present, The
municipality is required to file a report on the subject of the
petition (LA 117). If the proposed canal crosses a road, the
petitioner must have permission from the corresponding road
authority (LA 122).

If they are departmental or national roads they must have
permission from the Department or Municipality, and if they
cross navigational canals or rivers then the National Govern-
ment must give its permission (LA 122).

A servient land owner may oppose the granting of a right-
of-way on the grounds that the petitioner is not the owner of
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the water use concession or the land where it will be used, or
that it is possible to locate the right-of-way on some other
property with equal advantages (LA 123, 125, 191).

Formal opposition to the petition results in the transfer
of the proceedings to ordinary courts where the matter is
resolved in accordance with the rules for brief summary pro-
ceedings (LA 124, 125, 289, 290).

Canal rights-of-way may be granted temporarily or per-
petually, that is, for more than 10 yearc (LA 126). If it is
temporary the indemnification is based on twice the rental
value for the temporary period plus the damages resulting to
the other property. When the right-of-way terminates the
beneficiary must return the area to its prior condition.

A temporury right-of-way is not extendable but can be
converted into a permanent one by paying the additional
indemnification.

4. Location and Route: Collection, diversion and impound-
ment works can be placed wherever the technical and economic
conditions are most favorable (IR 50). The course of the canal
shall be one that permits the free flow of water and is not
excessively expensive because of the nature of the land. These
alternatives must be the least prejudicial to cultivated land.
Least prejudicial is defined as the course least prejudicial to
the servient estate and least costly to the dominant owner.
In doubtful cases the judge must decide in favor of the servient
property (LA 105).

The right-of-way may not be imposed over buildings,
corrals, patios, gardens, nor existing canals (LA 104, 118, 119,
IR 55, RC 6).

A servien. property owner with an existing canal on his
property may oppose the construction of another one and offer
the joint use of his own, unless the judge deems such use
prejudicial. If joint use is approved, costs of construction,
expansion, repair and maintenance are prorated according to
the percentage of water that each owner conveys in the canal
(LA 109, IR 51).

5. Right-of-Way Width: The width of the water convey-
ance structure is determined by the technical requirements for
the water quantity involved (LA 130). The width of the
marginal passageway on each side is determined by the width
of the structure at the capacity water line as follows: a) canal
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width of less than eight feet [two meters] has a passage way
width of 33 feet [ten meters]; b) a canal width of between
eight and 16 feet [two and five meters] has a passage way width
of 76 feet [20 meters]; c) a canal width exceeding 16 feet
[five meters] has a passage way width of 76 feet [20 meters]
plus the width of the Canal. [These widths are for irrigation
canals only] (LA 106, 131, IR 54). Other canals have passage
way widths of not less than three feet [1 meter] (LA 106).

A temporary right-of-way for depositing construction ma-
terials and construction of the canal may exceed the above
standards (LA 129).

6. Type of Construction: The water user must construct
bridges, siphons, pipes and similar necessary works for facilitat-
ing the convenient passage of the canal with minimum incon-
venience to other interested parties (LA 113, 132, IR 56).

The open ditch type of canal is to be constructed when
no danger exists due to depth or location. Covered canals will
be built when required by depth, closeness to buildings or
homes, roads or when other compelling reasons exist.

The canal owner may choose to use pipe at his own option
or by compulsion when the water is contaminated or contains
noxious substances that cause damage to works or buildings
(LA 121,.

7. Indemnification: Indemnification to a servient property
owner for land expropriated for a canal right-of-way is deter-
mined as follows: a) the value of the land occupied by the
canal plus the value of the passageway as explained in ¢;
b) an additional ten per cent of that above amount; c) damages
caused by filtrations, drainage and defects in the construction
of the canal (LA 106).

The amount of indemnification paid for a canal used jointly
by a servient and dominant owner is calculated by prorating the
land costs and improvements based on the percentage of water
conveyed by each owner (LA 109, IR 52).

8. Rights and Obligations of the Parties: The servient
owner is obligated, after advance notice, to allow workers to
enter his land to clean or repair the canal. He must also allow
the entry of a watchman on previous notice at intervals fixed
by the judge (LA 107).

A dominant cwner has the right to prevent plantings or
construction within the area of the canal and passage right-of-
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way (IR 54, LA 108, RC 14). He may also strengthen the
banks of the canal with sod, walls, or loose rock (LA 134)
and prevent use of the water from the canal without his consent
(LA 137).

9. Duration: Forcefully imposed rights-of-way may be
either perpetual or temporary (LA 126). A temporary right-of-
way may be converted int oa perpetual right-of-way (LA 128).
If a right-of-way is temporary a rent is paid rather than full
indemnification (see also 1-8-3) (LA 127).

B. Canals Constructed by the “Irrigation Division”

The “Irrigation Division” is charged with responsibility for
the planning, construction and operation of irrigation works
constructed with national government funds. The acquisition
of land necessary for the works and operation is declared to
be of public utility which justifies expropriation (IR 72).

When construction is approved, notice of the project and
a descripticn of the lands included is then published in a
newspaper in the Department where the project will be located
(IR 74).

A final plan establishes the extent of the lands the pro-
posed project will occupy for its dam and other works (IR 76).
The “Irrigation Division” attempts to reach an agreement for
compensation with the property owners and if not successful,
they proceed with expropriation proceedings as in other cases
(IR 77).

C. Temporary Canal Right-of-Way

The “Irrigation Division” is vested with power to authorize
the temporary occupation of lands or canals in the following
cases: 1) while a water user constructs the necessary works
for conducting water or other special works for the improved
distribution of water; 2) when a user needs to irrigate during
the time he must also repair or construct his works that have
been destroyed by natural causes; 3) if because of extreme
drought in the area, it is indispensible that waters be conveyed
in the works of another user to avoid conduction losses in the
natural channel (IR 53).

D. Rights-of-Way in the National System at Cochabamba

All of the lands which benefited from the system were,
by decree, subject to such rights-of-way as the system required.
This included the land necessary for canals, drains and other
structures required for the project. The lands which were
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needed for project works but which were rot also benefited by
the project were expropriated in accordance with the general
procedures (see sub-paragraph A above) (LC 2).

Canals within the system wer. required to be constructed
in accordance with the plans of the system and were to be
Jocated on property lines where conditions permitted, so that
they could be jointly used (RC 7, 8).

The rights-of-way for passage that bordcr on the canals
are determined as follows: 1) where actual canal width is less
than three feet [one meter] the passageway is 76 feet [20
meters wide]; 2) when the canal is between three and eight
feet [one and two meters] wide, the passageway is 82 feet
[25 meters]; 3) when the actual canal width is between eight
and ten feet [two and three meters], the passage is 98 feet
wide [30 meters] (RC 16).

E. Removal of Water for Domestic Needs and Cattle Watering

A right-of-way for access to water sources for satisfying
domestic needs and cattle watering may be imposed for reasons
of public utility in favor of a community or a homestead after
paying indemnification (LA 146). Such rights-of-way cannot
be imposed over wells, cistern pools, buildings or lands enclosed
by a wall (LA 147). When granted, they allow passage of
persons and cattle to a point where they can satisfy their
thirst (LA 148). The government imposes these rights-of-way
in accordance with the procedures provided for canal rights-of-
way and must fix the conditions for exercise of the right-of-way
as well as the width and the point from which water may be
removed (LA 149). The property owner may change the direc-
tion of the trail but not the point of entry onto his land
(LA 150).

Termination of Rights-of-Way
A. Lapse

Canal rights-of-way lapse or terminate if the owner does
not make use of it within the period fixed in the concession,
evei. though compensation may have been paid to the servient
owner.

B. Extinguishment

Established rights-of-way for canals are extinguished for
the following reasons:

1. consolidation of the titles, that is when the title to
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Termination of Rights-of-Way

the dominant and servient estates and the water use right are
all vested in the same person (CC 431, LA 138).

2. the arrival of the day or the condition upon which the
right-of-way was expressly declared to terminate if created in
this manner (CC 432, LA 138).

3. non-use for a period of ten years either for impossi-
bility, ncgligence of the dominant owner, or acts of the servient
owner that are adverse to the right-of-way. The commencement
of the period is counted from the time that the owner stops
using a discontinuous right-of-way, that is, when the owner
commits some act inconsistent with the right-of-way (CC 432,
LA 138).

4. forceful expropriation for reasons of public utility (LA
138).

5. the arrival of the dominant estate to a condition where
the water cannot be uvsed on it. The right may be revived if
the land returns to a state where water can be used within a
period of ten years (CC 429, 430, LA 138).

6. express repudiation by the dominant owner (CC 433).
C. General Effect

Use of a right-of-way by anyone of a number of co-users
prevents prescription from applying against any of them. If the
prescriptive period cannot run against one of them because
of a lack of capacity, such as the minority of one of the owners,
then the rights of all are preserved (CC 435, 436, LA 139).

When a temporary canal right-of-way is extinguished by
the passing of the time period, only the dominant owner has
right to remove the materials that were originally his and must
return the servient property to its original state or condition.
This rule also applies to extinguishment by prescription for ten
years (LA 140).

When a right-of-way is abandoned by a dominant owner
the servient owner must return to the dominant owner the
money that represents the value of the land but the servient
owner need not pay for the improvements or surcharges (LA
112).

HARMFUL EFFECTS

Flood, Erosion Control and Conservation
The “Bureau” is responsible for the planning, construction
and control of works for the defense, correction, regulation and
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rectification of all natural water courses i the country (DH
1, 3).

Every irrigation water user is required to execute {he
works required to regulatc the currents and improve the
works w0 regulate the currents and improve the stability of
structures to obtain improved water management (IR 45).

Water user organizations are obligated to control and police
water sources and conserve the irrigation canals and works
within their jurisdiction (see also 1-3-4 for related material)
(IR 38, 57).

Drainage

Drainage districts may be forined where proposed drainage
works will be:.efit more than one land owner. The owners of
a majority of the land affected must agree to form the dicinct.
After forming the district, if any objecting users refise to con-
tribute to the costs of the project on a prorated 1 asis, such
persons are declared to have abandoned their land. to those
who contribute to the costs of the project (LA 84 t¢ 92).

Rights-of-way for drainage canals and works have the
same priority under the law as irrigation canals and may be
forcefully imposea (see also 1-7-2-A) (LA 111)

The “Irrigation Division” is the designated state agency
through which state financed drainage and salt removal projects
for land improvement are designed and constructed (IR 71,
72a).

Contamination

The authority to police waters is vested in the national
government as such authority rclates to contamination of
public health and personal security. Discharges into a stream
or pond, of sait residucs, animal slaughter wastes or any other
material whose decomposition will prejudice good water quality,
are prohibited (LA 270).

Industries introducing noxious elements into waters that
are injurious to health or vegetation can be required to submit
to municipal regulation to prevent contamination. Industries
failing to comply with ihe regulations may have their water
supply suspended and their incustrial activity terminated (LA
263).

Administrative penalties may be applied to irrigation water
users who discharge organic matter, wastes, colorants or any
substance that renders water inappropriate for use in agricul-
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Contamination

ture or that damage agricultural lands (IR 42 e, RC 14).

When the use of water for mining renders it unfit for lower
agricultural use, the mining user must pay the lower agricultural
users for tne resulting damages (CM 116).

TINANCING WORK:S AND ADMINISTRATION
A. Irrigation Works Constructed with State Funds

The general responsibility for construction of irrigation
works with State funds is vested in the “Irrigation Division.”

When the overall plans for such works are completed for
the construction or modification of such a system they decree
a moratorium on grants of additional concessions and authoriza-
tions for water use from that souice (IR 71).

The costs of such projects are to be repaid to the govern-
ment by the owners of the benefited land. The costs or assess-
ment per hectare are determined by the following criteria:
1) the amount that results from prorating the costs of the
works over the total area benefited; 2) the increase in produc-
tion of the land resuiting from irrigation; 3) the commercial
value of the lands in the region or in similar areas before the
construction, and the value of the same lands when under
irrigation; 4) the payment capacity of the peasant farmers;
5) in no case shall the assessment exceed the formula resulting
from the prorating of the costs between all of the benefited area
(IR 78).

The owners of the benefited lands are obligated to pay
this assessment over a period of time that in no case shall
exceed the probable useful life of the works (IR 79). For each
project, the details of the assessments and their amortization
are fixed by special laws (IR 78).

In addition to this assessment for the amortization of the
costs, the users within such systems are also required to pay
an assessment for administration, operation and conservation of
the works. Failure to pay results in termination of the water
supply until payment is made (IR 81, 82).

B. National System at Cochabamba

The special regulations related to this system fixed an
annual assessment of 200 Bolivianos for each hectare that is
benefited by the system. The assessment is paid by each land
owner until such time as all of the costs of the dams and
works of the system have been repaid (LC 5).

The assessments for operation and maintenance of the
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works are separate from the above and are determined as fol-
lows: 1) 50 Boiivianos per hectare whether or not the land
owner uses the water; 2) 25 Bolivianos for every thousand cubic
meters of water delivered to the user at his diversion gate.
These were the original amounts fixed and are subject to
periodic adjustments (LC 6). The system also receives income
for its budgetary requirements irom sale of electrical energy;
assessments to industrial plants; and the sale of products and
equipment (LC 7).

C. Local Community Organizations

Various systems for the payment of water-related works
constructed at user or beneficiary initiative are provided by
law. In all of these systems the majority of those benefited
may compel the minority to contribute to works of common
benefit (see section 1-4-4-B and 1-9-2).

LEGISLATION ON USES OTHER THAN IRRIGATION
Domestic

The preferred status given to domestic water uses is
covered in 1-7-1. On a national level the control and supervi-
sion of organizations engaged in supplying and distributing
potable water is the responsibility of the “Bureau” (DH 1).

A local organization created by national decree services
domestic water needs for the entire Department of Cocha-
bamba. The organization is called the Municipal Service for
Potable Water, Sewage Disposal and Storm Drainage known as
SEMAPA (DP 1).

The municipal governments perform the same function as
SEMAPA within the other cities of the country.

Waters flowing through natural streambeds can be used
by anyone for drinking or domestic purposes but are subject
to municipal regulations (LA 164). Even waters in artificial
canals may be extracted for the domestic needs of owners of
lands through which they pass but are subject to certain limi-
tations as to the method of extraction (LA 166).

Private companies may receive concessions of water to be
distributed for domestic purposes but are subject to the limita-
tions placed by the authority granting the concessions related
to the tariffs that they may charge the domestic users (LA 214).
Motive Power, Industrial and Electrical Generation

For priorities related to these uses of water see 1-7-1. The
use of water for the generation of hydraulic energy is declared
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Motive Power, Industrial and Electrical Generation

to be of public utility and thereforc a proper object for the
investment of public funds (IR 72b).

Within the National Irrigation System at Cochabamba
industrial uses of water are subordinated to irrigation uses
(RC 21c).

Industrial uses are protected by law from interference by
navigation uses of water but they are subordinated to irrigation
uses (RC 21c).

Municipalities may authorize the establishment of mill
runs and industries which rely on motor force o water will be
returned to the stream after use (LA 261). All irrig.tors using
water from a canal must consent to any industrial or metor
force uses of the water in the canal (LA 262).

See section 1-8-3 for provisions related to industrial con-
tamination of water and its control.

Concessions for industrial uses of water are perpetual and
are granted by the “Bureau” (LA 264, DH 6e).
Transpertation

The Bolivian 1 sal Forces, a dependency of the National
Ministry of Defense, is charged by law with the direction and
administration of all river and lake navigation in Bolivia
(DN 6).

The detailed regulation of water transportation and navi-
gation in the rivers and lakes is the responsibility of this same
organization (DN 14).

A series of provisions control various aspects of transpor-
tation uses of water including: 1) a process for public hearings
to determine whether streams will be declared to be navigable
or floatable (LA 174); 2) authority to designate launching
and embarking locations on the banks of rivers and lakes, and
expropriation of lands for this purpose (LA 175); 3) authoriza-
tion for widening channels to make them appropriate for water
transportation (LA 176); 4) provisions for payment of compen-
sation to water users prejudiced by converting a river into a
floatable and navigable rives (LA 177); 5) establishment of
ferry boat crossings on non-navigable or floatable rivers which
will impede navigation (LA 179).

Medicinal and Thermal

These waters are regulated in the same manner as other
waters except that the government, for purposes of prorioting
public health and after having consulted with the municipal
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and medical authorities, may expropriate these classes of public
waters when the owners refuse Lo voluntarily use them for such
purposes (LA 18).
Mining

Miners have a right to use the waters that naturally flow
through their properties for the exploitation of mines but must
return the water to the stream after use (CM 114). If the
waters, however, are destined to irrigation he cannot use them
without an agreement with the irrigation users or after expro-
priation and payment of compensation {CM 115). If, after the
mining use, the waters are contaminated and unfit for irriga-
tion, the miner must pay the damages to the irrigation users
(CM 116). If a miner discovers or raises water on his mining
properties, he has the exclusive right to use these waters (CM
118). The excesses that pass to a neighboring mine may be
used by the neighbor and he may acquire a prescriptive right
by adverse use for six months if the right holder does not
vary the course (CM 120). To use public waters, the miner
must petition the “Bureau” or Superintendent of Mines (CM
121).
Other Uses
A. Railroad Supply

Railroads are authorized tc use public waters (LA 217).
If the required waters are being used for some other purpose,
the railroad is given a right to expropriate those waters upon
payment of compensation (LA 217).
B. Fishing

Fishing in navigable and floatable streams is permitted
if done in accordance with local police regulations (LA 167).
Permission of the owner is required for fishing in other streams
or lakes (LA 168). If canals contain public water even though
of private ownership they may be used for fishing provided that
it does not interfere with the flow of the canal (LA 169).
Limitations are placed on fishing devices in floatable streams
{LA 172).
SUBTERRANEAN WATER
A General

The “Bureau” must approve all programs or plans destined
for the establishment, construction, amplification or improve-
ment of services for the utilization of subterranean waters
(DH 6b). The “Bureau” is also the granting authority for



40

Subterranean Water

permits, licenses and transfers for all subterranean water except
those used in irrigation (DH 6e). The “Irrigation Division”
is the agency responsible for granting subterranean water use
rights for irrigation and controlling explorations (IR 60).
Authorizations to explore for subterranean water on public
lands are granted by the municipality (LA 27).

B. Exploration Right

1. On Private Property: A private property owner is the
only one who may explore for subterranean water on his
property and he may explore on his own property without any
formal requirements (LA 20, IR 59).

2. On Public Lands:

a. Process: Individuals must have a formal authoriza-
tion to explore for subterranean water on public lands (LA 23).
The petition for such authorization must be presented to the
municipality where the land is located and must designate
the locality and the amount of land. The municipality may
then either grant or deny the authorization (LA 27).

b. Conditions: The petitioner must deposit security
against damages that might occur on the explored land in #n
amount between 100 and 2,000 pesos according to the cese
(LA 29). Other explorations are prohibited in the area where
an authorization is outstanding (LA 30).

Within six months from the date of the authorization the
exploration right terminates and a petition for a water use
concession must be presented if the petitioner maintains his
right for preference to the use of the discovered water (LA 31).
This period is extended in explorations for artesian wells (LA
34).

C. Right to Use

1. For Irrigation: Authorizations and concessions for the
use of subterranean water for irrigation are granted in accord-
ance with the general norms for granting use rights to surface
waters in accordance with studies that indicate the availability
of water for rational exploitation (IR 60).

a. Establishment of Subterranean Water Exploitation
Zones: In zones where there are substantial subterranean water
resources, the “Irrigation Division” may declare Zones for
Exploitation of Subterranean Water. Within these zones the
“Irrigation Division” may determine the quantity of water
that can be extracted, the number of wells that can be drilled,
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their location, situation, depth and other characteristics (IR
61). Persons who have such a well will be authorized to raise
only the limited amount of water that they need for irrigation
purposes (IR 62).

Each zone has its own regulations which must be approved
by the “Irrigation Division” (IR 63). As a method for the
enforcement of the zone regulations, User Boards must be
constituted for the zone in accordance with 1-3-2 (IR 68).

b. General Conditions: Artesian wells must be equippad
with control valves to avoid loss of water (IR 64). Repairs
that involve the widening, deepening or opening of a replace-
ment well when the old one is no longer operative require
an authorization (IR 65). Surface water concessioners who
can prove that subterranean water uses prejudice their surface
rights can require that such uses be terminated (IR 67).

c. Use »f Excesses from Neighboring Property: A per-
son who lacks sufficient water for his needs and can prove that
the works to obtain wa*r would be very costly, may use exist-
ing waters from neighboring properties if those properties have
excess water available. If such owner elects to use excess well
waters from his neighbor, he must solicit the appropriate author-
ization and indemnify the neighbor for the water and the
rights-of-way related to such use (IR 66).

d. Administrative Sanctions: The exploitation of sub-
terranean water without the required authorization is punish-
able administratively as provided in the following section,
1-13-0 (IR 69, 70).

2. For Uses Other Than Irrigations:

a. Uses Without Formal Authorizations: The owner
of land may use the subterranean water for non-irrigation pur-
poses without any formality provided that he observes the
following restrictions. 1) that he does not raise water belong-
ing to a neighbor; 2) that there is a spacing of at least eight
feet [two meters] between wells in the citier and 49 feet
[15 meters] in the country (LA 21).

b. Authorization for Non-Irrigation Us:s: As earlier
noted, the “Bureau” has authority to grant permits and licenses
for non-irrigation uses of subterranean water (DH 6e). This
class of water use grants apply to subterranean water dis-
covered on public lands pursuant to an exploration right as
discussed above. The petition must be presented within six
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months from the daie of authorization to explore if the peti-
tioner is to retain his preference to such use. Notice of the
petition must be given in a local newspaper of a hearing where
the petition will be resolved by the “Bureau” after reports
from expert witnesses (LA 31). The use right is lost if: 1) they
do not request the water concession within six months from the
date of the exploration authorization; 2) they do not complete
the works within the period provided in the concession; 3) they
close the well and do not use the waters (LA 33). These lapses
or terminations are administratively declared by the “Bureau”
(LA 33).

PENALTIES AND SANCTIONS

One of the most serious crimes related to water use is the
destruction or damaging of canals, dikes, ditches or other works
of public importance and carry heavy penalties (Penal Code
Article 244).

The “Irrigation Division” is given authority to administra-
tively punish the follcwing acts: 1) using water without authori-
zation or concession, with prejudice to third parties; 2) taking
from regulated streams a greater quantity of water than one
is entitled to with prejudice to third parties; 3) damming
water in streams or constructing diversion works without proper
authority; 4) causiry; or permitting waters to overflow or
escape from works designed to contain them; 5) dumping into
streambeds organic 1material, garbage, colorants or other ccn-
taminating substances which make the water inappropriate for
agricultural use or injure the land; 6) failure to pay assessments
levied for the expenses of maintenance and operation of irriga-
tion works as providad in the regulations (IR 42).

The administrative penalty for the foregoing violations
is in the following form: 1) by persuasive measures if the viola-
tions were not very serious or involved small quantities of
water; 2) requiremeit of payment for the damages caused and
by applying fines in nzcordance with the seriousness of the case;
3) temporary or permanent suspension of the authorization
or concession for water use with indemnification to be paid to
the concessioner for damages (IR 43).

Within the National Irrigation System at Cochabamba
various crimes and penalties are prescribed with regard to
water use, Any unauthorized use of water is sanctioned by a
fine equal to ten timss the value in cash of the volume of water
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taken. This must be paid in cash within 15 days from the date
of the judgment (RC 41). It is prohibited for users in the
system to transfer their use right to others or to charge for the
use by others of the canals of the system either in water or
money, Violators are subject to a fine of 100 Bolivianos for
the first violation, 500 Bolivianos for the second, and the third
violation, the penalty is suspension of their right to use the
water for a period of one year (RC 42).
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2-1-0 INTRODUCTION

2-1-1 References and Key .» Abbreviations

A. References

The references in this section follow the subject matter to
which they refer, and are in boldfaced parenthesis. These
references are alphabetical and numerical symbols such as
(CC 101). The letters refer to the law, code or regulation and
the numbers refer to the article or section number. The key
is as follows with the official Spanish citation following the
English but in parenthesis:

(CC ) = Civil Code. (Codigo Civil, Edicion Oficial de 31
de Marzo de 1970, aprobada por Decreto No.
883, de 3 de Junio de 1970, del Ministerio de
Justicia.)

(CPC ) = Code of Civil Procedure (Codigo de Procedimi-
ento Civil, Edicion Oficial al 31 de Marzo de
1970 aprobado por Decreto No. 1093, de 9
de Julio de 1970, del Ministerio de Justicia.)

(LE ) = Law of Electrical Services (Ley General De
Servicios Electricos, Decreto con Fuerza de Ley
No. 4, de 24 de Julio de 1959.)

(WC ) = Chilean Water Code, 1969. (Decreto No. 162
[Ministerio de Justicial, de 15 de Enero de
1969, publicado en el “Diario Oficial” de 12
de Marzo del mismo afio.)

(RA ) = Agrarian Reform Law, 1967 (Ley de Reforma
Agraria del 28 de Julio de 1967, Lcy No. 16,
640).
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B. Abbreviations

1. *“Association” = Canal Users Association —
(2-3-2-A-1)
2. “Community” = Water Community
3. “Fedcration” = Maintenance and Control
Federation
4. “Users Organization” = Above groups collectively or
separately
5. “President” = President of the Republic —
(2-3-1-A)
6. “Bureau” = General Water Bureau
7. “Enterprise” = National Irrigation Enterprise
8. “Director” = General Director of Waters
9. “Department” = Administrative Sub-division of
a Province
10. “Governor” = Executive Administrator of a
Department
Geography

Chile is a long narrow country that stretches from the
tip of South America, up the West Coast to the Southern
border of Peru, about 2,560 miles [4,120 kilometers] and from
the Pacific Coast to the top of the Andes Mountain range
where it borders with Argentina on the east and Bolivia to
the northeast. The geographically significant regions of the
country contain coastal plains and Andean Mountain regions
and range from north to south as follows.

The Northern Desert area includes about one-third of
Chile’s tota’ land area of 100,009 square miles [25C,000 square
kilometers]. The Central Valley region covers an area of
about 600 miles [965 kilometers] in l.ngth and contains most
of the population, agricultural activity and industry. The
Archipelago covers the southern 1,000 miles [1,600 kilometers]
and is characterized by an irregular coastline, islands and the
Andes range that rises rapidly to the east.

Climate

The climate is varied with seasonal changes becoming
more pronounced in the southern regions. The Northern Desert
area includes the Atacames Desert, one of the driest areas in the
world. The Central Valley is relatively warm with rain in the
winter months of June, July and August; and quite dry in
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the summer months of December, January and February. Rain-
fall in this area varies from 20 to 70 inches [50 to 180 centi-
meters] per year. The Archipelago region is characterized with
relatively rainy summer weather.

Population

The population of Chile is approximately 10,500,000. An
estimated nine-tenths of this population is concentrated in
the Central Valley region. The population of the capital city
of Santiago is over 3,000,000 and there are about six other
cities with populations between 100,000 and 300,000.
Irrigation

Approximately 13,585,000 acres [5,500,000 hectares] of
land are cultivated in Chile, and of that area, 4,693,800 acres
[1,900,000 hectares] are under irrigation almost exclusively
in the Central Valley region.

LEGISLATION
Legislation in Force

The basic legislation on water laws and administration in
Chile is essentially consolidated in the Chilean Water Code of
1969. The Civil Code has provisions related to basic rights
concepts, ownership of riverbeds, and some rights-of-way pro-
visions. Some procedural norms are found in the Code of
Civil Procedure which protect acquired rights or provide for
the establishment of rights for the use of water.

Process of Legislative Change

The basic law-making power is vested in the President at
the time of this publication.
ORGANIZATION FOR WATER ADMINISTRATION
Gonerui
A. President of the Republic

Dispersed through this work are the various powers vested
in the “President” with regard to water rights and administra-
tion as follows:

1. The “President,” on the petition of the National Irri-
gation Enterprise and a report from the “Bureau,” may reserve
quantities of water for concession of rights for future bene-
ficiaries of irrigation works to be constructed and owned by
the Enterprise (WC 305).

2. For the purpose of preventing concessions for consump-
tive uses of water, the “President” may declare the complete
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exhaustion of a water source. He may also remove the limita-
tion when the conditions change (WC 47).

3. The “President” may fix and reserve quantities of water
to satisfy future concessions for specified uses arnd srecial
quantities of water (WC 48).

4. He establishes the rates of rational and beneficial
use as explained in 2-5-5-B (WC 26, 27).

5. The “President” has the power to declare drought zones.
In such zones, the ordinary priorities and use preferences be-
come subject to change and are governed by special regulations
fixed by the “Bureau” as described in 2-7-1 (WC 332).

6. The Director General of Waters is appointed by and
serves at the pleasure of the “President” (WC 286).

7. The “President” may extinguish water use rights and
apply them to domestic needs or economic development as pro-
vided in 2-5-6-C.

8. The articles of association of “Federations” and ““Asso-
ciaticns’” must be approved by the “President” (see 2-3-2-B).
B. General Bureau of Waters

This agency is referred to in this work as the “Bureau.”
It is a division of the Ministry of Public Works and Transpor-
tation. For administrative purposes, however, the Director
General of Waters is the Cnief Executive Officer of this agency
and is referred to as the “Director.” He is appointed by and
serves at the pleasure of the “President” (WC 286).

The “Bureau” is charged with executing policies contained
in the Water Code. Many specific responsibilities and powers
are found throughout the summary and will not be repeated
in detail here. However, some of the general provisions related
to the responsibilities of this agency are: 1) studying and
planning improved water use to benefit the national economy;
2) policing water use, preventing destruction of irrigation works
and use of waters without authorization or in a greater quantity
than authorized; 3) maintaining a national hydrological service
and the publication and distribution of information related
thereto; 4) controlling, supervising and intervening in the opera-
tion of “Water Users Organizations,” National Irrigation Enter-
prise and all water users in relation to the use of water (WC
288, 289); 5) assigning irrigation projects to the National
Trrigation Enterprise or other such organizations (WC 287).
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The “Director” is required: 1) to mak-. internal regula-
tions that are necessary for the proper application of the
Water Code; 2) to direct, coordinate and pay for the services
of personnel within the “Bureau;” 3) to present an annual
budget to the Ministry of Public Works and Transportation;
4) to propose modifications to the same Ministry and delegate
powers to personnel for determined periods (WC 280).

C. National Irrigation Enterprise

This agency is an administratively semi-autonomous agency
of the National Government and is related to the Government
through the Ministry of Public Works and Transportation
(WC 299).

The organization is governed by a board of directors, the
president of which is the Minister of Public Works and Trans-
portation. Other members of the board are: 1) The Executive
Vice-President of the Enterprise; 2) The Director General of
Public Works or his representative; 3) The Director General
of Waters; 4) The Executive Director of Agricultural Services
or his representative; 5) The Executive Director of the Agrarian
Reform Corporation or his representative; 6) The Executive
Director of the Agricultural Development Institute or his rep-
resentative; 7) The Executive Vice President of the Agrarian
Reform Corporation; 8) A representative designated by the
“President” (WC 308, 309).

The primary executive officers are the Executive Vice-
President and a Secretary General. A Government Counsel or
Lawyer is charged with insuring compliance with the law
(WC 311, 312, 313).

The Enterprise is responsible, under the law, for: 1) study-
ing, planning and constructing irrigation and drainage works
for agricultural lands with government funds; 2) regulating the
use of water between the beneficiaries of the works of the
enterprise until they are organized into a “Users Organization”
(WC 301, 302); 3) studying and executing repairs, unification
and improvements of private irrigation works as assigned by
the “Bureau;” 4) making agreements with individuals, com-
panies, national institutions, ini.rnational institutions, for con-
struction of irrigation and drainage works for agricultural lands;
5) formulating programs, executing practices, and constructing
works of conservation ‘or watersheds and basins in agreement
with the Ministry of Agriculture, to control ervsion, sedimenta-
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tion, floods and other phenomena that could affect irrigation
works; 6) other responsibilities provided for in general and
special laws (WL 301).

The enterprise has the power to expropriate lands necessary
for the execution of its works as detailed in 2-8-2-E (WC 306).
The agricultural lands benefited by the irrigation works of the
Enterprise conztitute zones of obligatory irrigation or drainage
as more specifically explained in 2-6-0. The costs of the works
and administration of the irrigation systems owned by the state
are charged against the beneficiaries and the government as
described in 2-10-0.
D. Governors of Departments

Departments are administrative sub-divisions of Provinces
and the Governor is the chief executive officer of this unit of
government. The Governor’s office records and processes all
documents before forwarding them to the “Bureau” i connec-
tion with water use concessions as provided in 2-5-2.
User Organization
A. General

Legislation governing the creation, operation and powers
of user controlled water administration organizations is very
extensive and detailed in the Water Code. These three types are:

1. Canal Users Associations [Asociaciones de Canalistas]:
These organizations are referied to herein as “Associations”
and are formial corporate type organizations. They are estab-
lished for the purpose of receiving a quantity of water from a
source and distributing it through artificial channels to share-
holders in the “Association” according tc their water use rights.
‘“Associations” are given the responsibility of constructing,
exploiting, conserving and improving diversion, conveyance and
other necessary irrigation works of common use (WC €8, 89).
2. Water Communities (Communidades de Aguas): These
organizations are referred to herein as ‘“Communities” and
are informal entities similar to unincorporated associaticns.
They are formed by operation of law when two or more water
users divert and use water from the same artificial canal.
They are governed by law and must distribute the water to
members in accordance with their use rights (WC 152, 154).
The “Communities” purpose is to receive a volume of water
from a source and distribute it in artificial channels to its
members according to their water use rights.
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3. Contro! and Maintenance Federations [Juntas de
Vigilancia]: These organiations are called “Federations” and
are of the formal corporate type. The shareholders include all
of the water users for areas as great as an entire river basin,
The purpose of these organizations is to distribute water from
natural channels to “Associations,” “Communities” and others
with use rights. Shareholders of “Associations” and members
of “Communities” are represented in “Federations” by their
presidents rather than individually, Those users not included
in such organizations are individually represented (WC 165,
167).

4. Formation: “Communities” require no formal action
for their formation and exist by cperation of law. ‘“‘Associa-
tions” must, be formed by the agreement of all common users
of water in a given canal or in the absence of an agreement,
through the court procedure described in 2-5-3-B. This section
also covers the formation of “Federations” (WC 90, 142, 170).

B. Common Attributes of User Organizations

Many of the laws governing the above organizations are
identical or similar (WC 155, 168). In summary they operate
much like corporations in common law jurisdictions established
for the purposr of distributing water to shareholders and with
the power to assess shareholders for operating costs. Each has
articles of association which must ultimately be approved by
the “President” except for the “Communities.”

All of the organizations have annual shareholders meetings
where rnembers of the board of directors are elected. They
manage the day to day affairs of the organizations. A president
is the executive authority, and a secretary performs clerical
functions. Other employees are selected by the boards. Rights
and obligations between shareholders, boards of directors,
officers and employees are also reasonably analogous to cor-
porate relationships (WC 88 to 184).

In addition to the above general analogy the following
specific common characteristics of these organizations are im-
portant. The regulation and control of wuter use between
shareholders and members are governed by these organizations
(WC 22). All such organizations are subject to direct control
and intervention by the “Bureau” to assure that they function
in accordance with the law (WC 288).

Assessments payable by shareholders for the cost of admin-
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istration, maintenance and construction are prorated between
shareholders on the basis of individual water right quantity in
proporation to the total water right quantity of the organiza-
tion, If those that benefit from certair .mprovements are less
than all of the shareholders, then the actual beneficiaries share
the assessment according to the same formula (WC 97, 115,
155, 168, 169).

In voting for members of a board of directors, each share-
holder has one vote regardless of the quantity of his water
right. However, if two or more persons have a right to less
than one percent of all the water in a comraon channel they
can be required to form a ‘“Canal Users Association” without
regard to the quality of their water right (WC 99, 130, 155,
168).

Shareholders must: 1) pay a fine for non-attendance at
meetings, but may be represented by proxy (WC 113, 155, 168);
2) pay for the installation and repair of his diversion works
and measuring devices (WC 109); 3) allow common use of his
private canals by other shareholders on a cost sharing basis
(WC 107, 113, 155, 168); 4) pay a penalty of two percent
per month and have his water rights suspended for nonpayment
of assessments (WC 116, 155, 168); 5) allow organization offi-
cials to enter his property to carry out their duties (WC 142,
155, 168).

The water distribution powers of these organizations are
subject to suspension in drought zones declared by presidential
decree and in such circumstances these powers are exercised by
the “Bureau” (see 2-7-1) (WC 322).

The basic water use right remains with the member or
shareholder and never passes to the organization. Artificial
channels also remain as private property of individual share-
holders and members (WC 101, 154, 169).

The following are significant attributes of the boards of
directors of these organizations: 1) they have jurisdiction in
the first instance to resolve water rights conflicts as described
in 2-5-3-A; 2) the boards consist of between three and eleven
members and are elected for one year terms; 3) they may
require that local police authorities assist in the execution of
their orders (WC 129, 134, 142, 155, 168); 4) they levy and
collect assessments; 5) they repair, maintain and clean the
canal and works; 6) they distribute water and protect the
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basic distribution rights (WC 141, 155, 168).
C. Principal Differences Between User Organizations

“Agsociations” and “Federations” may pledge the credit
of their shareholders as security for the payment of loans related
to works and improvement and may issue bonds for those debts
and make assessments against members to pay the bonds upon
maturity (WC 102, 103, 104, 155, 168). “Communities” do not
have this authority.

A “Community” exists without formal articles or formal
action. It exists by operation of law provided that two or more
persons own rights to use water in the same artificial canal
and no “Association” has been organized. On the other hand
“Aggociations” and “Federations” must be created through
formal processes and their articles of association must ulti-
mately be approved by the “Presideni” (WC 170). A “Com-
munity” may be required to change its form to an “Association”
on the petition of an interested party, the Judge, or the
“Bureau” (WC 164).

A “Federation” has the responsibility to declare formal
water shortages and establish special distribution regulations
which restrict uses. They also present requests to the “Presi-
dent” for the declaration of the exhaustion of the water source
as explained in 2-3-1-A (WC 165).

Water distributors are statutory officials of “Federations”
and have the responsibility of carrying out distribution orders
of the board of directors and policing water use in specified areas
under the “Federations” control (WC 181, 182). Watchmen
are also designated by law as having water police functions
(WC 183). These officers are not expressly provided for by
law in “Associations” or “Communities.”

Registeries

The “Bureau” is required to maintain a Public Registry
for recording the following: a) resolutions, data and informa-
tion related to water use; b) resel. :cas affecting private water
use rights, concessions or grants (WC 238).

The governor of each “Department” must maintain a
registry where all petitions for water use rights are filed indicat-
ing the Jate and time received (WC 249).

Each water user organization discussed in 2-3-2 must main-
tain a registry of members or shareholders in which the water
use right of each member and all changes are recorded (WC
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105, 155, 168). The board of directors may order that the
entries be obtained directly from the Public Registry maintained
by the “Bureau” (WC 106, 155, 168).

OWNERSHIP AND CONTROL

According to law, some things (including waters) are de-
clared to be common to all men and are not subject to owner-
ship. No nation, corporation, or individual has the right to
own them, and the use and enjoyment of such goods, as between
individuals, is determined by the laws of that nation. Thus,
there 's a clear distinction made between the ownership of
such goods, which no one including the nation may acquire,
and the right to their use and enjoyment, which may be acquired
only in accordance with the laws of the nation (CC 585).

The law is quite general and all encompassing in its treat-
ment of water ownership (WC 9).

State Ownership

All waters within the national boundaries are declared
to be the property of the state for public use (WC 9). These
national waters for public use are classified as: 1) pluvial,
or those proceeding directly from the rains (WC 1, 3); 2) ter-
restrial, both superficial and subterranean and both running
and detained (WC 1, 4, 5, 6); 3) maritime or ocean waters
(WC 1).

Prwate Ownership

No water can be privately owned and neither the ownership
nor the right to use water can be acquired by the process of
prescription (WC 9).

Ownership and Control of Riverbeds, etc.

The State is the owner for public purposes of natural
riverbeds, channels and the beds of lakes, lagoons and marshes
up to the point of the high water mark. However, lands border-
ing such water beds covered by water resulting from flood con-
ditions, belong to the owner of the burdering property (WC
72, 77; CC 649 to 656).

The streambeds of those streams that flow intermittently
are also property of the State. However, if the intermittent
flow is a direct result of rains, then such beds belong to the
riparian property owner (WC 73).

The riparian property owners may cultivate the beds of
such rivers and lakes when they are not occupied with water
even though they are property of the State (WC 72, 77).
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Ownership and Control of Riverbeds

Earth deposits which adhere to the bank of a lake or
riverbed caused by gradual action of the water and called
alluvion, become part of the riparian land owners property
within his boundary lines which are extended directly to the
high water mark. However, in inhabitated ports such deposits
become the property of the State. The land that is alternatively
covered and uncovered by water in the periodic high and low
levels constitutes part of the river bed and does not acceed to
the bordering lands (CC 649, 650).

When an extension of the boundary results in the bound-
aries crossing before they reach the high water mark, the
triangle formed between the crossing of the lines and the high
water mark is divided into two equal parts between contiguous
owners based on a line commencing at the cross and extending
to the high water mark (CC 651).

If land is moved by a flood or other natural force in a
violent manner from one place to another, the former owner
has a right to reclaim the soil by returning it to his property.
He must do so within one year, however, or it becomes the
property of the owner of the land to which it was transported
(CC 652).

If land is covered by water as a result of flood conditions,
that portion of the land left dry by the receding water within
five years from the date of the flood reverts to the former owner
(CC 653).

If a river changes its course, the bordering property owners
may, with the permission of a competent authority, construct
the necessary works to return it to its former course. The part
that permanently remains dry reverts tc the ownership of the
riparian owner.

If there are two riparians, then the land is divided between
them based on a division of the dry bed on an equal longitudinal
line between the two contiguous owners (CC 654).

If a river divides into two arms that do not later join,
the parts of the old bed that remain dry accede to the ownership
of the adjoining properties in the same manner as alluvion
(CC 655).

New islands that are formed in the rivers and lakes belong
to the State (CC 597). However, the ownership of island-
related properties that existed before the enactment of this
provision are governed as follows:
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1. Islands remain as parts of the bed when they are
periodically covered by water at its high water mark.

9. Islands created by a river dividing and then reuniting
remain the property of the former owner.

3. Those newly formed accede .o the nearest property
owner, determined by measuriag an extension of hin boundary
lines to the islands or any part thereof (CC 646).

4. If different parts of a newly formed island are closer to
one bordering property than another on different sides of a
river the island is then divided equally between the two riparian
properties.

5. If a new island arises from one that existed before, then
it accedes to the riparian properties without other considera-
tions.

6. The owners of a new island formed by a river also
acquire accessions caused by alluvion.

7. New islands formed in a lake accede to the riparian
properties that are closest but those riparian properties whose
shortest distance to the island is more than half the diameter
of the island measured in the line at the shortest distance do not
receive part of the new island (CC 656).

Control of Structures in Riverbeds, etc.

Permission must be obtained from a competent authority before
structures or works may be placed in natural streambeds except
in the following cases (WC 74):

1. Streambeds may be used and cultivated by riparians
withovt permission during seasons when they are not occupied
by water (WC 72).

2. A concession to use water automatically carries with
it the right to construct works necessary to make it effective,
including the right to construct diversion works in natural
streambeds (WC 13, 14, 40, 41).

RIGHT TO USE WATER

A water use right is a real administrative right and is
subject to all of the conditions and limitations provided in
the laws (WC 11). A holder is given the power to make his
use right effective, including the right to construct necessary
works related to its use (WC 13, 14). Private use of public
waters is only permitted when granted by a competent author-
ity except in cases specifically provided for in the law (WC9).
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Uses Without Formality

A. Owners of Rights Under Prior Laws

All waters which were private property before the enact-
ment of the Water Code of 1969 were expropriated and included
in public waters However, owners under the previous law are
given a right to continue to use the same waters without
formality (see also 2-5-4) (WC 10).

B. Rain Waters

Rain waters belong to the land owner while they remain
on his land and hefore they enter natural streams of public use.
The owner may store these waters on his land provided he does
not prejudice the rights of third parties (WC 15).

A property owner may also utilize rain waters flowing in
public roads and may divert the waters in order to use them.
No prescriptive rights can be acquired over such waters
(WC 16).

C. Waste Waters

Waste waters flowing in a natural way to neighboring
properties may be used within those properties without obtain-
ing a grant, unless such use is specifically prohibited by the
“Bureau” (WC 87). Waste Waters are defined as waters that
pass to another property after they have been used for irriga-
tion. They are presumed abandoned once the property owner
where they were used allows them to leave his property. Upon
entering a natural or artificial channel the waste waters become
part of the channel waters and lose their character as waste
water (WC 85).

This right is not permanent nor obligatory on the part of
the owner of the property where the waste water originates
and is subject to the contingencies, necessities, manner of use
and distribution employed on the property where it originates
(WC 86).

D. To Generate Motwe Force

The owner of property which borders on an artificia! water
channel, or through which such a channel passes, may use the
waters for generating motive power without a grant, providing
the channel owners are in accord with its use. Otherwise they
must obtain permissiocn from the “Bureau” (see also 2-11-2)
(WC 224, 229).

E. Water Discovered in Mineral Extraction, etc.
Owners of mineral, coal, salt or petroleum deposits may
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use the water discovered during their explorations and extrac-
tions. Formalities are not required, but use is limited to
that needed for the operation of the property (WC 67).
F. Wells for Domestic Needs

Anyor,» may 1 3e subterranean water under his own
property for drinking and domestic purposes without formality,
even though the watier may supply another well. However,
if it completely stops the supply to another well, the user is
obligated to terminate its use (WC 65).
Procedure for Obtaining a Use Right

Except as noted in the previous section, all water use
rights must be acquired through a forn:al administrative pro-
ceeding before the “Bureau” (WC 12, 37, 39). There are
however, four situations where the “Bureau” may grant use
rights without following this process. Those four exceptions
are: 1) The “Bureau” may make water use rights grants to
the beneficiaries of water projects previously reserved by the
“President” (WC 305); 2) On the recommendation of the
National Health Service the “Bureau” without formality may
grant use rights for domestic purposes to Cooperatives for
Domestic Water Service (WC 52); 3) when one irrigated farm
is subdivided; 4) when water is conceded to a reserve land
owner under the Agrarian Reform Law (WC 12; RA 31).

The regular process for obtaining a use right is described
as tollows.

A. Conditions Precedent to Obtaining a Use Right

The following concurrent conditions must exist before
one may be granted a water use right:

1. The applicant must be a natural person or legal entity
(WC 45).

2. The applicant raust provide security to guarantee effec-
tive use of the water right within the period fixed in the
concession (WC 45).

3. The applicant must be the registered owner of the
property where the water is to be used for irrigation (WC 45).

4. The waters applied for must not be lawfully used by
some other person.

5. The water source cannot have been declarec by the
“President” to be exhausted or completely appropriated (see
2-3-1-A).
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B. Contents of Petition and Study

The application or petition for a water use right must
contain: 1) the name of the water source, the nature of the
water [whether surface, subterranean, running, etc.] and the
“Department” in which the waters are located; 2) the quantity
of water requested; 3) the nature of the use to which it will be
applied and the location where it will be used; 4) the manner or
method by which it will be conveyed from the point of diver-
sion to the place of use; 5) the precise location of the diversion
works related to known points of reference and the manner
of extracting the water; 6) the rights-of-way that must be
imposed; 7) the normal minimum quantity of water that will
be diverted or extracted from the diversion point; 8) a detailed
list of all canal diversions and users below the proposed point
of diversion; 9) the class of the requested grant, that is whether
it is permanent, temporary, alternating, contingent, continuous,
or discontinuous (see sub-paragraph M) (WC 250).

The petition must be accompanied by a preliminary tech-
nical study of the related works and an estimate of their cost
and other data as required by the nature of the proposed grant
(WC 251).

C. Filing

The petition and the study must be filed with the “Gover-
nor” of the “Department” where the diversion works will be
located. However, in the Loa River Basin such documents
must be filed with the Chief of the Province of Antofagasta.
The “Governors” maintain a registry for filing and recording all
such petitions within the period fixed in the concession (WC
45). On receipt of these documents, the “Governor” is required
to forward all these petitions and studies to the “Bureau” which
thereafter conducts all the proceedings related to the petition
except as hereafter specified (WC 248, 249).

D. Notice

The “Governor” delivers a copy of the petition io the
respective “Federation” (see 2-3-2). The petition is then
puglished in three newspapers, one in the principal city of the
“Department,” one in the capital of the Province, and one in
Santiago. The petitioner is required to pay the puklication
costs (WC 252).

E. Opposition
Those opposing the petition must file an answer with the
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“Governor” within 30 days after the date of the last publica-
tion, This answer must be accompanied by supporting proof
and be in a direct and simple form (WC 253). The petitioner
will receive a copy of the answer by certified letter and he is
required to file a reply within 15 days from the mailing date
of the letter (WC 254). Thereafter all the documents are
forwarded by the “Governor” to the “Bureau” (WC 255).
I there are defects in the proceedings up to this point, the
“Bureau” makes a demand on the interested party to cure the
defect within a fixed period not to exceed 70 days. If the party
fails to respond his rights are forfeited. The “Bureau” may at
its discretion order a visual inspection of the area involved
and charge the costs thereof against the parties (WC 256).
F. Provisional Concession

After the termination of the above proceedings, the “Bu-
reau” executes an administrative resolution which contains a
provisional concession and includes the following: 1) the name
of the concessioner; 2) the name of the water source; 3) the
quantity of water in metric time measurements and, if for
energy development, the energy generating capacity; 4) the
exact location of the diversion, the method of diversion, the
means of conveyance and the energy to be developed; 5) the
use to which it will be applied and the location of the land
or industry where it will be used; 6) if it is for industrial use
or power generation, the location where the water will be re-
turned to the source of the supply; 7) the amount of money
to be deposited to cover the costs of a visual inspection if this
is ordered; 8) the quality of the grant, that is, whether it is
permanent, contingent, continuous, discontinuous, or alternat-
ing in time with other rights (see subparagraph M); 9) a de-
scription of the lands or goods that must be utilized or expropri-
ated for the construction of the works, diversions, or other
rights-of-way; 10) the period granted to the concessioner to
present his final plans, descriptive memorandum of the project,
cost estimates and technical specifications. This period may be
extended by the “Bureau” (WC 43, 44, 257).

This provisional concession gives to the concessioner the
right to carry out detailed studies of the diversion and canal
works on the property involved as a basis for the preparation
of the final plans and specifications for the work (WC 258).
G. Effect of Final Approval of Plans

The final plans must be presented to the “Bureau” who
approves them and fixes the period within which the described
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work is to be commenced and terminated (WC 259). The
approval of plans by the “Bureau” gives to the concessioner
the fcilowing rights: 1) to provisionally use the land necessary
for tne construction of the diversion and the canals; 2) to
transport to the diversion site the sand and gravel for the
construction of the works. [The property owner may avoid
imposition of this right-of-way by supplying raaterials needed
at arbitrated prices]; 3) to construct the div *rsion works in
the riverbeds; 4) and if necessary, to use land to supply elec-
trical power to the construction site (WC 260).

The property owner must be indemnified for his damages
before the water user can exercise the above rights. In the
case of a disagreement as to the amount of indemnification it is
resolved in the ordinary courts, and the judge also may order
into execution the possession of the land after deposit with him
of the sum fixed in the provisional concession for expropriated
land or rights-of-way (WC 260).

H. Construction

The interested party may request approval of modifica-
tion in the plans during the construction of the works, or before
the initiation of the changes by submitting adequate proof of
the need (WC 261). The “Bureau” may make inspections at
any time during construction and the “Bureau” must be notified
upon completion of the works, The “Bureau” may require
modifications in the works within a fixed period (WC 262, 263).
1. Final Concession

After compliance with the above requirements the “Bu-
reau” issues a resolution approving the works and granting
the final concession. If the actual capacity of the works is less
than was provided for in the provisional concession, the quantity
shall be reduced in the final concession, This concession except
as modified, contains the same elements as the provisional con-
cession and is a formal public document signed by both conces-
sioner and the official designated for that purpose (WC 266).
If the concession is made to more than one concessioner, or
involves a diversion from a canal where the users are not organ-
ized into a “Users Organization,” the formation of such an
organization exist, it must be revised to include the concessioner
(see also 2-3-2) (WC 175).

J. Reconsideration and Appeal

The resolutions of the “Bureau” become effective immedi-

ately upon their promulgation. Nevertheless, any interested
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party may request reconsideration of a resolution within a
period of 30 days from the date of his notification of the entry
of the resolution. If the “Bureau” does not act on the request
for reconsideration within 30 days from the date of the filing of
the request it is deemed to have refused the reconsideration
(WC 296).

K. Enforcement of Resolutions

The “Bureau” may require the Provincial Chief or Depart-
mental Governor to provide local police assistance for enforce-
ment of its resolutions (WC 296). Resolutions which fix the
amount of indemnificaticn to be paid for land expropriations
related to established rights-of-way may be contested in the
ordinary courts within a period of 30 days following the date
notified or after the “Bureau” has executed the resolution or
the amendment of a reconsidered resolution according to the
case (WC 297).

L. Notice of Resolutions

When a resolution is entered by the “Bureau” it is required
to personally serve notice un all affected parties, or if this is
impractical, by publishing the resolution in a newspaper in the
principal city of the “Department” where the affected real
property is located or if the. _ is none then in one in the capital
of the Province. If the affected land is located in more than
one Department or Province the publication may be in any one
of them. Personal notices are served by the official designated
in the resolution (WC 298).
M. Characieristics of Concession

1. Implied Characteristics: By operation of law, certain
rights are vested in the hclder of a concession to use water.
Thus: a) He is vested with the means necessary to exercise
the right (WC 13); b) he may construct at his own cost the
works which are necessary for the exercise of the right (WC 14);
c) necessary rights-of-way over private property are implied
by law without prejudice to the property owner’s right to receive
indemnification (WC 40); d) he may occupy public lands which
are necessary to exercise his right (WC 41).

2. Classifications: Each concession may contain varying
characteristics as to the manner in which it may be ezercised
as follows:

a. Permanent Exercise: This characteristic will not
be implied and must be specified in the concession. It signifies
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that the concessioner may use the waters belonging to him
even though the supply in the water source is insufficient to
satisfy all the granted rights (WC 17, 18, 19).

b. Eventual Exercise: All concessions which are not
specifically designated to be of permanent exercise are of
eventual exercise. This signifies thai the concessioner only has
a right to use the waters from the source during those periods
when there is an excess above the necessities of all permanent
exercise rights (WC 17, 18, 20).

c. Continuous Exercise: A right could be continuous
and also either of permanent or eventual exercise. Its character
as continuous signifies that it is a right in which a fixed quan-
tity of water may be diverted continuously, but if it is also
eventual the right would be subject to the existence of excesses
in the source as explained in b above (WC 38).

d. Discontinuous Exercise: A right could be of a dis-
continuous exercise and also either permanent or eventual. Its
character as discontinuous indicates that it can be exercised
enly during specified seasons or periods of time. If it is also
eventual, it may not be exercised even during the permissible
seasons or times if there is not an excess in the source of water
supply as described in b above (WC 38).

e. Alternating Exercises: The “Director” may grant
concessions over the same water to different persons for dif-
ferent uses and specify the time of day that each may use the
waters. These rights are called rights of alternating exercise
(WC 43).

f. Summary: Based on the above classes, any one
concession could contain the following combinations of rights
of exercise: 1) permanent, continuous or discontinuous; 2)
permanent, discontinuous and alternating; 3) eventual, discon-
tinuous and alternating; 4) eventual, continucus or discon-
tinuous; 5) eventual, discontinuous and alternating; 6) or any
combination of them.

Other related subjects are found in F and I above dealing
with concessions and also in 2-5-5 dealing with limitations and
obligations of users.

Procedural Protection of Rights
A. Original Jurisdiction of Boards of Water Users

Organizations

1. General: The Boards of Directors of ‘“Associations,”
“Communities,” and “Federations” (see 2-3-2) constitute Arbi-
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tration Boards and have original jurisdiction to hear and pro-
nounce judgment over the following classes of water disputes:
a) disputes related to the distribution or division of water
between the shareholders of the organization; b) disputes be-
tween the shareholders of the same organization related to the
exercise of their ri;7’.t as a shareholder; c) disputes between the
shareholders of an organization and the organization related
to the exercise of their rights as a sharebolder; d) conflicts over
construction or repair of control structures (WC 110, 144, 168).

2. Procedure: A clsim is filed with the secretary of the
Board, and within 24 hours the Board must meet to hear the
complaint. The Board must notify the.interested persons and
provide them with an opportunity to be heard. The hearing
must be completed and a decision rendered within 30 days
after the filing of the claim. If the Board fails to render a deci-
sion within that time, the members of the Board are subject
to a fine, and the jurisdiction over the controversy passes to
the ordinary courts (WC 145). The resolutions or decisions
must be signed by a majority of the Board members present
and the interested parties are given notice of the resolution
or decision by a certified letter. After notice has been given,
the Board executes or enforces the decision and may request
the assistance of the local police authorities in the enforcement
(WC 146, CPC 636-644).

3. Appeal: Any interested party may appeal the decision
at any time within six months from the date of the resolution.
The right of appeal is made to the ordinary courts and is
handled as a “summary claim.” The original resolution is
enforceable notwithstanding the appeal unless the judge in the
ordinary court suspends the execution of the resolution. This
class of appeal is given preference for an early hearing on the
court calendar (WC 147).

B. Original Jurisdiction of Ordinary Courts

1. General: The articles of association for “Associations”
and “Federations” must be formalized in a hearing before the
Judge in Department where the river or canal is located
(WC 89, 170). In the case of “Communities” which do not
have formal articles of association, the rights of members are
determined by the ordinary courts (WC 157). Articles of
association for *“Associations and Federations” establish the
quantity of water rights of each shareholder in relation to other
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shareholders and total the water allotment of the organization
(WC 91, 157, 158, 172).

9. Procedure: The proceedings are initiated by an inter-
ested party or the “Bureau” by petition to the Judge of the
Department where the water source is located, or if it is in
more than one Department then to the Judge of the Provincial
Capital, or if it is an interprovincial river then in the court
of the oldest province (WC 89, 157, 170).

Notice of the hearing on the petition is given by four
publications; three in a newspaper in the Judge’s “Department,”
and one in a paper in Santigo, There must be a period of at
least 10 days between publications. If no more than one person
attends the hearing, the notice is repeated and the hearing is
then held regardless of the number attending. If the interested
parties are known to total less than four, then notice may be
given by personal service of a citation (WC 90, 157, 171).

On the basis of the hearing, the technical studies, the
report of the “Bureau” and the titles and precedents provided
by the parties, the judge resolves the conflicting rights and
declares the existence of the “Community,” or in the case of
“Associations” and “Federations” he orders the formulation
of a legal entity and dictates the provisions of articles of
association (WC 91, 158, 172). In the latter case, the articles
of association must be approved by the “President” on advice
of the “Bureau” before they become effective (WC 91, 173).

Conflicting claims to privileges or preferences by use right
holders do not delay the formation of the “Association.” The
judge decides the form of their entry into the “Association”
based solely on the titles and records.

3. Review and Appeal: Those persons who claim to have
been prejudiced by the resolutions may have their claims hena:d
before a judge at any time within five years from the date of
the resolution or judgment (WC 92, 163, 174). Direct appeals
from the resolutions or judgments are limited to a request to
the higher court for a remanding of the cases for a re-hearing
with instructions to the lower court as to how to proceed on
re-hearing. The appeal does not include the right to an annul-
ment of the proceedings. Executory judgments resulting from
the new proceedings vhich modify earlier judgments are given
preference on the court calendar.

Those who did not appear and claim their rights may do so
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at any time at their own cost. Ageements and resolutions that
result from new proceedings take precedence over previous
determinations (WC 160, 162, 163). (See also Title 2-3-2).
Rights Under Prior Laws

All private ownership rights to water prior to the enact-
ment of the Water Code were expropriated for the purpose of
incorporating all v.aters into public ownership. The former
owners are allowed to continue to use the waters that they
formerly used but with all the limitations attached to use rights
under the Water Code (see also 2-5-1-A) (WC 10).

A water use right holder affected by partial or total
expropriation of his right may claim indemnification for the
resulting damages. If the expropriation affects irrigation water
then the indemnification is solely for the reduction in the
value of the land that results from a new right which provides
less water volume per hectare as determined by the ‘“rate of
rational and beneficial use” applied to the number of hectares
that the farmer irrigated before the new law (see subtitle
2-5-5-B); (WC 32).

Limutations and Obligations of Users
A. General

All water use rights are subject to the following general
limitations: 1) it is the concessioner’s responsibility to pay for
the works that are necessary for the exercise of the right
(WC 14); 2) the “Bure: .’ has the right to change the source
of supply provided that the concessioner obtains the same
quantity and adequate quality from the substituted source
(WC 24); 3) concessioner may not change the use to which
the waters are applied without the authorization of the “Bu-
reau” (WC 39); 4) water for irrigation may only be diverted
or used when there is a necessity to irrigate and only in a
measure adequate for the needs except when diverted for
storage (WC 54); 5) water users in the Provinces of Tarapaca
and Antofagasta must provide water for needed nublic services
including government railroads without compensation (WC 69,
70, 71).

B. Limitations as to the Rate of Beneficial and Rational Use

1. General: The “President” may establish rates of rational
and beneficial use of waters for various applications in specified
geographical zones based on technical studies by the “Bureau”

(WC 26).
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2. Definition: The rate of rational and beneficial use for
irrigation is defined to be the annual volume of water in metric
time measurement obtained by adding the monthly distribu-
tions necessary to provide for the development of one hectare
of land and considering the predominant or preferred crops of
the region, the ecological conditions of the land and the use
of efficient techniques of irrigation. This hectare rate is then
multiplied by the number of hectares on the farm to arrive at
the maximum annual volume of water which is further broken
down intc monthly distribution rates (WC 27).

3. Procedure: The first step in fixing such rates is a
technical study by the “Bureau” that must be completed for
the geographical area involved. Once the study is completed
it is published in a newspaper or journai within the “Depart-
ment” to which it applies. The portican of the study that is
published must contain the conclusions of the study related to
the recommended rates of use. Th# interested parties must be
given an opportunity for a hearing sefore the “Bureau.” Repre-
sentation of the users in thc heariag is confined to their repre-
sentation by the president of their “Association” or “Com-
munity,” if they are members of one of these organizations.
The observations by these interesited parties must be presented
to the “Bureau” within 30 days from the 1st notice of publica-
tion. After the time period expies, the “President” establishes
the rate of rational and beneficial use for that geographical
zone in a Presidential Decree. "The rate may be changed by the
same nrocedure when any of tte factors which formed the base
for the rate are altered. These rates as well as modifications
take effect at the end of the agriculture season following the
date of the decree (WC 26).

4. Effect of Rate Fixin;. The Presidential Decree fixing
the rate of rational and bene icial use has the effect of totally
or partially terminating, without compensation, a..' water use
right regardless of its origin should the volume of water previ-
ously utilized for irrigation exceed the rate so fixed (see also
2-5-4) (WC 2, 3, 32).

C. Sale, Rent or Transfer of Rights

Water rights may not e acigned or transferred, except
to the purchaser of the lard or industry to which they are
attached. The law is silent on water rentals, but presumably
the same rule applies. Wher land is subdivided by inheritance
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or sold in parts or otherwise, the “Bureau’” must approve the
division of the water rights related thereto (WC 12).
D. Obligations

Every water user is required to control his diversion from
the source of his water with a gauge or measurement device
in the form of a bulkhead or gate installed at his expense.
If a community is benefited by such works, the State may
contribute to the cost and provide technical assistance (WC 46).
Failure to comply with this requirement may result in a fine
(WC 113).

E. Others

For related material, see 2-5-2-F, I, and M.
Loss of Rights
A. Suspension

Water Users are required to execute irrigation works
ordered by the “Bureau.” If the users fail to do so, the
“Bureau” may construct them and charge the costs against
the corresponding users, If the users fail to pay the costs, their
water rights may be suspended by the “Bureau” until the costs
are paid (WC 23).

B. Termination

1. Fixing Use Rates: When ihe “President” fixes the rate
of rational and beneficial use, as provided in 2-5-5-B, all use
rights texminate to the extent that they exceed the rate so
determined (WC 29).

2. Obligatory Termination: The “Bureau’’ is requircd to
terminate use rights: a) when the water has not been ured for
a period of two consecutive years, b) if the water is used for
two consecutive years for some purpose other than that for
which it was granted; c¢) if the concessioner attempts to sell
or transfers the right except as a part of the sale of the
property to which it was attached (WC 12, 30, 39).

3. Discretionary Termination: The “Bureau” may termin-
ate use rights for the following reasons: a) If for a period of less
than two years the water is applied to some use other than that
for which it was granted (WC 39); b) when a user diverts for
irrigation use more water than required for his irrigation needs
except fo authoried storage (WC 30 54); c) if the conces-
sioner fails to complete the works ordered by the “Bureau”
within the time ordered, [however, this period may be extended]
(WC 30); d) failure of the concessioner to comply with the
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limitations and restrictions included in the temporary or final
concessions (see 2-5-2-F, I) (WC 30, 257, 259, 263).

There is no indemnification for any of these lapsed or
terminated rights (WC 30, 31).

C. Expropriation

1. General: The “President,” at the request of the ‘“Bu-
reau” through a Supreme Decree, may declare total or partial
extinction of water rights regardless of their origin for the
following purposes: a) to apply the water to potable water or
other domestic uses or; b) when the water is needed for the
economic development of a zone (WC 28); c) when the “Presi-
dent” decrees areas of rational and beneficial use as provided
in subtitle 2-5-5-B, the use may continue until new concessions
are made by the “Bureau” to those waters (WC 35).

2. Indemnification: If a use right for irrigation is expro-
priated or extinguished as provided previously, there is no
compensation or indemnification payable to the extent that
the right expropriated exceeds the quantity of water calculated
to be the rate of rational and beneficial use in accord with
2-5-5-B. Compensation is payable for expropriated water that
does not exceed that rate. The amount of compensation is not
determined by the market value of the water, but rather by the
reduction in the value of land caused by elimination of, or
reduction of, the water for irrigation (WC 32).

The amount of indemnification as determined by the fore-
going formula must be paid with a down payment of 33 percent
of the total and the balance in five equal annual installments.
The balance must be readjusted in accordance with the official
change in the consumer price index with an additional three
percent per annum for interest added to this adjustment. The
investments that have been made by the water user in the
irrigation system within five years prior to the date of expropri-
ation must be added to the 33 percent down payment (WC 34).
OBLIGAT' /RY WATER USE

Areas benefited by works of irrigation constructed with
state funds by the National Irrigation Enterprise constitute
zones of obligatory irrigation. The determination of the amount
and location of land included within such zones are determina-
tions made by the “Bureau.’ The affirmative obligation to
irrigate does not take effect until the system is declared to be
in operation in parcels or totally (WC 316).
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Certain peasant land owners who have been temporarily
utilizing waters covered by a reserved water right and certain
lands v hict are excluded from expropriation under the Agrarian
Reform '. are exempt from this obligation to irrigate (WC
59, 62, L5 1 1)

The . .lect of the obligation to irrigate seems to be more
of a compulsory contribution by the landowners in the benefited
zone to the cost of the works than one of a compulsory obliga-
tion to irrigation (see 2-10-0-A).

PRIORITIES BETWEEN USE RIGHTS
Order of Priorities

If more than one petition for water use rights to the same
water are pending at the same time, the preference is to be
awarded in the following order:

1. Drinking and potable water supplies to communities
and industrial centers;

2. Domestic uses, community sewage disposal, health pro-
tection and disease prevention uses;

3. Other uses.

Within each category, the “Bureau” must give preference
to those uses it deems to be of greatest importance and utility.
Under equal conditions, the petitions within a category are
preferred according to the date of the petition (WC 42).

Certain classes of concessions are given priorities in the
process of water use as described in 2-5-2-M.

One who has discovered subterranean water pursuant to
a valid exploration permit has a preferred right to a concession
or grant to that water provided that the petition is made within
six months after the expiration of the exploration permit (see
also 2-12-0) (WC 64, 66, 278).

In times of unusual drought, the “President” may declare
zones of scarcity on the petition or on the report of the
“Bureau.” Once this declaration is made, the “Bureau” may
redistribute the available water in order to minimize the
damages resulting from the drought and may suspend the func-
tions of the “Users Organizations” and other systems for the
division of the natural stream within the zones. The decree
of the “President” and the resolutions of the “Bureau” made
pursuant to this authority may be immediately enforced subject
only to the future review by the National Controllers Office

(WC 332).
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Order of Priorities

A form of priority is given to the “President” in that
he may declare any use right extinguished in order to serve other
uses in conformity with the principles set out in 2-5-6-C.

How Priorities Operate

The Chilean law is amply clear as to how priorities operate
and the previous section needs no elaboration.
RICHTS-OF-WAY RELATED TO WATER USE

A right-of-way is defined as encumbrance on one parcel of
property for the benefit of other property with a different
owner or a limitation on ownership for the benefit of another
(CC 820).

Rights-of-way are inseparable from land to which they
actively or passively attach and acquire such permanence as is
provided by law. The property which is encumbered is called
the servient estate and the property benefited is called the
dominant estate (CC 821-1).

Other classifications of rights-of-way and forms are: a) they
are “active” with respzct to the dominant estate (CC 821-2);
b) they ae passive if the servient owner is obligated to act
affirmatively and “negative” when he is prohibited from doing
something which he could have otherwise legally done (CC
823); c¢) “continuous” if they can be exercised without inter-
ruption and “discontinuous” if exercised at intervals of rela-
tively long periods (CC 822); d) they are “apparent” if i.on-
tinuously exposed to view and “inapparent” when there is no
visible indication of their existence and for prescription or
adverse use can be classed as continuous and apparent or non-
apparent or discontinuous and apparent or non-apparent; e)
according to origin they are “natural,” “legal” and “voluntary.”
Natural and Voluntary and Automatic Rights-of-Way

As classified according to origin the following rights-of-way
have special significance to water use:

A. Natural Drainage Right-of-Way:

Lower properties are subject to a right-of-way to receive
the waters that descend naturally from higher property, pro-
vided that the direction of the flow is not changed by the
intervention of man. However, one may not intervene in the
natural drainage pattern to direct the drainage over other parts
of the lower property without establishig a special right-of-way
(WC 189, CC 833). Neither the servient owner nor the dom-
inant owner may obstruct the right-of-way, and the dominant
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owner may not increase the burden of the right-of-way (CC
833). Both owners have the right to construct dikes and walls
provided that they do not unduly obstruct the descent of the
water (WC 190, 191).

B. On Riparian Lands of Navigable Rivers, etc.:

Riparian lands bordering navigable and floatable rivers
and lakes are subject to the following rights-of-way: a) to leave
free space on the banks which is necessary for floatation and
towing, [a width of three meters if for pedestrian towing,
a width of eight meters for animal or mechanical towing, and
if of greater width, there must be indemnification for the
excess]; b) to allow such navigators to remove their boats
from the water, secure them to trees, repair them, dry the sails,
purchase, and sell their goods to the people along the bank;
c) in case of emergency or urgent necessity, allow unloading of
salvaged goods on the banks (WC 212, 214, 219, CC 839).

No one may plant crops or trees or place any structures in
the tow path which would hinder its use (WC 218).

The “Bureau” determines which lakes and rivers are navi-
gable and floatable (WC 215).

C. Voluntary Rights-of-Way:

Anyone may subject his property to such rights-of-way as
he chooses and acquire them over neighboring properties with
the consent of their owners provided they do not violate public
policy or the law (CC 880, WC 235).

These rights-of-way may originate: 1) from a title, will,
or contract or a practice which is reduced to a public document
and accepted by the parties (CC 698); 2) in court decrees as
provided by law (CC 880, WC 235); 3) by prescriptions or
adverse use of an apparent right-of-way for a period of five
years (CC 882-2, 884); 4) by declaration by the father of a
family.

The title which establishes this class of rights-of-way can
be supplied by a current express acknowledgement of the
owner of the servient estate or in its absence an earlier acknowl-
edgement (CC 881, 883).

3. Official Rights of Entry: Members of the board of
directors and enforcement officials of “users organizations”
have a right to enter private property when necessary to carry
out their functions. If the property owner resists such entry
the Board of DLirectors may require the assistance of the



72

2-8-2

Natural and Voluntaryand Automatic Rights-of-Way

local police authorities. The property owner who resists is also
subject to a fine (WC 142).

The officials of the National Irrigation Enterprise are
given a right to enter and occupy lands contiguous to the
irrigation works of the enterprise when it is necessary to correct
defects in the distributive system or to reinstate the service of
the system. No previous notice is required to be given, but
thereafter the Enterprise is required to indemnify the owner of
the property for the damages resulting from the occupation
(WC 324). Officials of the Enterprise may also enter private
lands for the purpose of making the studies and preparations
that are necessary for the construction of the irrigation works.
The property owners are entitled to previous notice and also
to indemnification for the damages caused (WC 325).
Forcefully Imposed Rights-of-Way
A. Canal Rights-of-Way in General

Property is subject to the imposition of a right- f-way for
a canal as detailed in B1. The right-of-way consists of a way by
which water may be conveyed through the servient property at
the expense of the interested party and subject to tae regula-
tions of the water code (CC 861).

The water code in regulating water use rights gives to a
user the means necessary to exercise his right including the
right to remove the water from a source on neighboring prop-
erty, the right to go to and from the source even though such
rights may not have been expressly provided for in the title
creating the right-of-way. (WC 13, 185; CC 628).

All forcible rights-of-way related to water use are imposed
through administrative rather than judicial proceedings.

When a water use right is granted through the process
described in 2-5-2, the rights-of-way necessary for utilizing the
water are imposed as an integral part of that same proceeding.
The procedural aspects of such rights-of-way are not repeated
here, but the substantive provision will be covered in this title,

Also covered in this title are rights-of-way for canals and
works of the National Irrigation Enterprise, those related to
livestock watering, and conducting water in private canals
and streams of public use.

B. Related to Granting Water Use Rights

One who has a right to use water is also vested with the

means necessary to make the right effective, He may construct
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the works that are necessary to exercise such right, but at his
own cost (WC 13, 14, CC 841).

By operation of law, the concession of a water use right
carries with it the imposition of such rights-of-way over public
lands as are necessary to make the right effective (WC 41),
and also to impose such rights-of-way over private property,
subject only to the payment of the indemnification required
(WC 40). The procedural requirements are integrated into
the process for granting water use rights as provided in 2-5-2
(WC 250 to 266). The general substantive and sume specidi
procedural characteristics of these rights-of-way are hereafter
described.

1. Conditions Precedent: All land is subject to the imposi-
tion of a right-of-way for a canal except land covered by homes,
buildings, patios, stadium, gardens and landing fields (WC 192,
196). The property that will benefit from the right-of-way
must need the water for growing crops or pastures, be a com-
munity that needs the water for the domestic needs of its
inhabitants or an industry that needs the water to power its
machines (WC 192).

9. Characteristics: The right-of-way consists of a passage
way by which water may be conducted through the servient
property at the expense of the dominant property owner (WC
193; CC 861). The right-of-way includes the right to construct
the canal, the diversion works and also drains to discharge the
water after its use into natura! channels (WC 193, 210; CC
870).

a. Route: The route of the right-of-way through the
servient property is determined by the following criteria: 1) the
route that permits the free flow of water; and 2) that which
according to the nature of the soil will not make it unduly
costly.

Within these two limitations, the alternative that is given
preference is the one that does the least damage and is the
shortest. The shortest course is defined to be that which is the
least prejudicial to the servient estate and least costly to the
interested party. The granting authority must reconcile the
interests of the parties and in doubtful cases must decide them
in favor of the servient property (WC 195).

b. Width: The width of the right-of-way is bagically
determined by the technical requirements for the canal to carry
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the water plus one meter width on each side of the canal as a
passageway. The marginal width may be greater by agreement
of the parties or by order of the judge when such additional
width is required to contain the debris from maintenance and
construction (WC 198, 210).

c. Indemnification: The interested party must pay the
servient owner the value of the land occupied by the canal and
the margins as described above, plus an additional ten percent
of this total value. The interested party must also pay the
damages ciused by the construction, filtration and overflow
which result from defects in the construction of the works
(WC 198, 210). ‘

d. Type of Construction: The general canal specifica-
tion is for the open trench type. However, the covering of the
canal may be required when it passes through communities
or when it emits noxious odors. If canal coverings are required,
it is not the responsibility of the canal owner if the conditions
requiring the covering arise after the initial canal construction.
However, should the owner receive some benefit from the
covering, he must contribute to the costs on terms and condi-
tions determined by the “Bureau.” Resolutions of the “Bureau”
fixing the amount to be paid for these covering costs may be
collected through the regular judicial processes. The “Bureau”
may suspend the water supply to anyone who fails to pay his
portion of such costs (WC 201).

The works must be constructed in such a way as to prevent
damaging infiltration, overflow, stagnation, rubbish and drift
accumulation. The construction must include bridges, flumes
and siphons as are necessary for the best administration and
communication within the servient property (WC 194, 207).

e. Rights and Obligations of the Parties: The owner of
the canal may prevent any plantings in the marginal space above
referred to and may also re-enforce the banks of the canal,
provided that in so doing he does not damage the servient
property (WC 199).

The owner of the servient property may require those who
petition for a canal right-of-way over his property to utilize
an existing canal and share in the costs of maintenance, con-
struction and repair, provided that no substantial prejudice
results to the interests of the dominant owner (WC 200).
Improvements can be made to the right-of-way by either party
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provided they do not damage the interests of the other party
(WC 203).

After giving notice to the owner of the servient estate, the
dominant owner may enter the right-of-way and clean, maintain
and repair the canal. Watchmen may make reasonable visits
over the right-of-way {WC 204).

If the dominant estate is divided or partitioned, the right-
of-way remains in force, not only in the former servient estate,
but also over the upper portions of the partitioned property
(WC 202).

If a right-of-way is abandoned, the ownership of the land
reverts to th: owner of the servient property without the neces-
sity of returning the compensation originally paid (WC 209).
C. Right-of-Way for Cattle Watering

Every community, settlement, or property that lacks the
necessary water for the watering of its animals is given a right
to forcefully impose a right-of-way for cattle watering to a
water source. The corresponding indemnification must be paid.
This right-of-way consists of a right to the passage of animals
over roads or usual paths to drink from waters on the servient
property on fixed days and hours and at determined locations
(WC 220).

This right-of-way may not be imposed over artesian or
ordinary wells, cisterns, reservoirs, or water in containers on
enclosed properties (WC 221).

The owners of mines which are worked with animals are
alsc entitled to the benefit of this right-of-way (WC 222).

The servient owner may change the direction or location
of the canal or the trail provided that he does not impede the
exercise of the right (WC 220, 223).

D. Conducting Water in Public Streams and Private Canals

1. Public Streams: Water destined to private use can be
conducted through public streambeds and can be extracted at
a lower point with the authorization of the “Bureau.” The user
is obligated to pay all of the costs related to the introduction
into and extraction of the water from the natural stream and
also all resulting damages. The maintenance and conservation
costs must be prorated between all users (WC 82).

Such a user may not remove more water than he intro-
duced into the stream less the losses by evaporation and filtra-
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tion, considering the distance it flows and the condition of the
streambed (WC 83).

2. Private Canals: Private owners of canals are required
to allow the introduction of other water into their private
canals. Such owners have the right to be indemnified by the
beneficiary for the damages caused by the introduction of the
water into the: canal. No damages result from the fact alone of
the introduction of additonal water into the canal or the
works. The beneficiaries must contribute to the common ex-
penses that result from their common use of the canal. In the
event that a widening of the canal or other amplification or
modification of the canal or works is required, the related costs
and indemnification must be paid by the beneficiaries (WC
113-3).

E. Canals, etc., of the National Irrigation Enterprise

The expropriation of land necessary for the canals and
irrigation works of the National Irrigation Enterprise is de-
clared to be of public utility and is authorized by law. This
right of expropriation also includes removal of the necessary
sand and gravel and other land required in the construction
process.

The expropriation process is initiated by a resolution of
the Board of Directors of the Enterprise. Notice of the expro-
priation is given to the affected parties through publication of
the resolution in the “Diario Oficial” and two publications in
a newspaper in the principal city of the “Department” where
the real property is located. If there is not such a newspaper
in the “Department” then it must be published in the news-
paper of the Province.

In these cases, the amount of indemnification payable to
the land owner is determined by the official tax valuation in
force at the time of the expropriation, plus the value of improve-
melits that are not included in the valuation., The valuation
of these additional improvements is determined in the first
instance by the Enterprise in the original expropriation reso-
lution.

If only a portion of a tax valued property is expropriated,
then the determination of the value of that portion is the
responsibility of the Bureau of Internal Revenue.

The interested parties may appeal the question of increased
property value due to additional improvements which do not
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appear in the official tax valuations. All other questions are
final and non-appealable. An appeal on the question of in-
creased value must be made within 15 days from the date of
publication of the expropriation resolution to the Judge of
Large Debts of the jurisdiction where the property is located.
The proccedings before the judge are “Summary Proceedings.”

The indemnification, once determined, is paid with 33
percent as a cash down payment with the balance payable in
five equal annual installments. The installments are adjustable
to inflation according to the Bureauv of Census and Statistics
consumer price index change plus an interest charge of three
percent on the base price and 50 percent of the consumer price
readjustment.

The Enterprise must pay into the Treasury the down pay-
ment as security for its payment to the land owner. If this is
not paid within six months from the publication of the resolu-
tion, the land owner may petition the Judge of Large Debts for
a cancellation of the resolution of expropriation. The Enter-
prise must be cited to appear and answer. The only valid
defense is proof of certification of consignment of money to
the Treasury.

Once the consignment of money is made, the Enterprise
may require the Registry of Real Property to register ownership
of property in the name of the Enterprise. At this time they
may take possession of the land. Local authorities are required
to assist in delivery of possession of property when this is
necessary (WC 396).

Termination of Kights-of-Wav

Rights-of-way related to water use are terminated or
extinguished for the following reasons: 1) the lapse, extinction,
nullification, rescission, or cancellation of the right by which
it was constituted; 2) by the arrival of the day or condition
on which it was expressly dec’ared to terminate when created;
3) by confusion, that is, when title to servient and dominant
estates become united in the same person (WC 236-237, CC
885); 4) by renunciation of the right-of-way by the owner of
the dominant estate; 5) by non-use of the right-of-way for a
period of ten years, The commencement of the period is
counted from the time that the dominant owner stops using
a right-of-way of discontinuous use. For those of continuous
use, it commences at the time the dominant owner commits
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some act inconsistent with the right-of-way; 6) by changin,
the use to which the water is intended to be applied or the
course of the canal in some limited situations (WC 236, CC
885); 7) once a canal is abandoned the exclusive use and
enjoyment of {hat land vests in the owner of the servient estate
without the need of returning any of the indemnification that
he may have originally been paid (WC 209).

HARMFUL EFFECTS

Flood, Erosion Control and Conservation

The “Users Organizations” are each responsible for pro-
viding for the conservation of the water channels and irrigation
works which are within their respective jurisdictions (WC 181-6,
141-21).

The National Irrigation Enterprise is responsible for formu-
lating programs, encouraging practices and constructing works
of conservation for specific watershed areas, This is done in
coordination with the Ministry of Agriculture for control of
erosion, sedimentation, flooding and other harmful effects of
water that could adversely affect irrigation works (WC 301-d).
Drainage

The National Irrigation Enterprise is charged with the
responsibility of planning and executing works for the drainuage
of agricultural lands with government funds (WC 301). The
right is given to private individuals and to the National Irri-
gation Enterprise to impose rights-of-way for drainage canals
in the same form as for the imposition of canals for water
supplies (WC 205, 301-6).

Contamination

The primery control over water quality and contamination
is accomplished through the “Buresau” by placing ' mitations in
concessions for industrial power or non-culin: ¢y and non-
irrigation users, Thus these concessions or grauts contain
specifications us to the condition or quality of water that these
users must return to the water source (WC 57). The diversion
of such waters from the water sourze, its use and return to the
source, is required to be carried out in a manner that will not
result in injury to the rights of third parties as to the quantity,
quality or substance of the water. The ‘“Bureau” is given regu-
latory power over the rules related to water quality as they
apply to all classes of users (WC 58).

Users of water for generating motive force are subjected
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to specific penalties for discharging substances into the water
that alter the quality of the water (WC 232-2),

FINANCING WORKS AND ADMINISTRATION
A. Constructed with State Funds

The National Irrigation Enterprise is the exclusive organi-
ation through which funds of the government are channeled for
construction of irrigation and drainage works for the benefit of
agricultural lands (WC 301). The costs of construction, opera-
tion and maintenance of these systems are charged against
the beneficiaries of these works according to the following
formula.

In such projects the area included within the influence of
the project as determined by the ‘“Bureau,” constitute zones
of compulsory irrigation where the benefited land owners must
pay for construction and operation costs of the system. The
obligation commences when the Enterprise declares the system
to be in operation which may be done in parcels within a zone
(WC 316).

The beneficiary pays a permanent annual assessment based
on the unit volume of water he is entitled to. This volume is
determined in accordance with the rate of rational and bene-
ficial use. Such volume is prorated on the basis of the total
volume of water in the whole system and this ratio is applied
to the total cost of the project. The annual assessment is
arrived at by amortizing the individual beneficiaries assessment
for a perioi not to exceed fifty years.

To determin: the cost of the project in this formula, annual
investments made by the Enterprise in the project are re-
adjusted to the changes in the consumer price index. In justified
cases the “President,” on the recommendation of the Enterprise,
may assign part of the costs to be born or paid by the govern-
ment and not charged against the beneficiaries, These costs
must be justified as indirect or intangible benefits to social or
regional development or the national interest.

After consideration of the above factors the “President”
fixes the assessment of each beneficiary on the recommendation
of the Enterprise. The annual assessment once fixed is adjusted
according to the changes in the consumer price index, but only
to 70 percent of the index change. Assessments may be modified
in the same way when the amount fixed is insufficient to con-
tinue the service.
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Certain peasant land owners who have used a reserved
water right and some lands excluded from expropriation under
the Agrarian Reform Law are exempt from the obligation to
irrigate (WC 317).

In addition to assessraent for the costs of the project as
provided above, beneficiarics are also required to pay their
proportionate share of the direct operating and maintenance
costs including the following items: cleaning; minor repairs to
gates and mechanical devices; maintaining structures and sp--
cial and general works; power and fuel necessary to operate the
works and maintain the grounds, Extraordinary repairs and
major replacements are psid by the Enterprise. If certain
costs result in improvements to the system which increase
the water available or reduce operating costs, these are treated
as new capital investments and are charged accordingly (WC
318).

B. Water Users Organizations

Members of the “Communities” and shareholders of “Asso-
ciations” and “Federations” are obligated io pay assessments
to the organization to cover costs of administration, mainten-
ance of the system and construction of the works. These costs
are prorated between the shareholders according to the quantity
of their right in proportion to the total quantity of all of the
water rights in the organization. This ratio is then applied
against all of such costs to arrive at the assessments. If those
that benefit from certain improvements are less than all of
the shareholders, then the actual beneficiaries share the costn
according to the same formula (WC 97, 115, 155, 168, 169).

“Associations” and “Federations” have the power to pledge
the credit of their shareholders to borrow money for the con-
struction of irrigation works. They may issue bonds for the
repayment of loans and imriose assessments on the sharehclders
to pay the bonds on maturity., The State Bank of CLile is
authorized to make loans for up to 75 percent of the valuc of
the property and works of the “Federation” or ‘“Association”
(WC 100, 104).

C. Individual Users

Individual water use right holders are also specifically
empowered to construct at their own costs the works that are
necessary to utilize the water (WC 14).
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2-11-0 LEGISLATION ON USES OTHER THAN IRRIGATION

2-11-1

2-11-2

Domestic

The preferred status given to domestic uses of water is
covered in 2-7-1,

Grants of water use rights for domestic purposes may be
made to individuals as well as municipalities (WC 50). Grants
made to private persons for supplying water to the public are
temporary and may not exceed 37 years in duration. At the
expiration of this time all of the pipes and other accessories
tc the distribution systems pass to the ownership of the State
(WC 51).

Grants of domestic water use rights to Cooperatives of
Potable Water Service for supply to communities may be made
by the “Bureau” without following the procedures normally
required for grants of use rights (WC 52).

Motive Power, Industrial and Electrical Generation
A. Motive Force

Water use right grants for generating motor force are
limited to the amount of water actually required for the pur-
pose. These grants are also conditioned on the return of the
water to the original channel. The quality and conditions
upon which it must be returned to the original source are
determined by the “Bureau” and specified in the grant. The
use of the water for this purpose must not impair its value
for subsequent uses for other purposes (WC 56, 57, 59). It is
further specified that uses for motive power inust not damage
use for irrigation and that such users must construct the works
necessary to avoid damage to or irregularity in subsequent
irrigation uses (WC 60).

Grunts for this purpose are temporary and of a limited
duration fixed by the “Bureau.” However, at the end of the
period the “Bureau” may grant an extension for another limited
period (WC 59).

The following are special characteristics of a motive power
use right: 1)power installations can be made on the main
channel or on diversions provided that the regularity of water
delivery in the main channel is not adversely affected (WC
226); 2) users must install control gates, auxiliary spillways,
works to avoid overflow and filtration, bridges, flumes, and
other neressary works; 3) the user must maintain and clean
the works at his expense; 4) motive power users may not
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detain the water without the permission of the owner of the
basic use iight (WC 228). Criminal penalties are provided
for converting the water to a use other than the use for which
it was granted and also for contamination of the water (WC
232).
B. Industrial Use

All of the provisions related to uses for motive power
generation as provided in the previous paragraph also apply
to industrial uses of water.
C. Electrical Generation

Water use concessions for electrical generation are granted
in the same manner and by the same authority as other use
rights as above provided. However, rights to diversion works,
canals, dams and other works related thereto are granted by
the “President” based on a report of the Superintendent of
Electrical Services (LE 1, 15). Generation works for a plant
of less than 1,000 kilowatt generation capacity need not be
approved (LE 2).
Transportation

Bridges, crossings or other structures related to water use
must not injure or obstruct navigation (WC 84).
Medicinal and Thermal

Mineral or mineral-medicinal waters are those that in
solution contain valuable substances for industry or medicine
(WC 7). The obtaining of a use right to such waters is gov-
erned by the same principles as for other water as explained
in 2-5-2 (WC 68).
Mining Uses

Mining uses are not given any special priority for use
under the law (WC 42) and the granting and limiting of such
uses is governed by the same principles related to other uses.
SUBTERRANEAN WATER
A. Introduction

The process for obtaining a right to use subterranean
water after it has been located through exploration is substan-
tially the same as obtaining a grant for any other vype oi water
as provided in 2-5-2 (WC 65, 278). One significant difference
is that a preference in granting a use right to such waters is
given to the party who discovered the subterranean water
through exercise of a valid exploration right, as will be dis-
cussed later (WC 64, 66). One may, however, utilize water
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from wells on his own property for domestic uses without any
formal grant (WC 65).

Special legislation dealing with subterranean waters relates
to the right to explore for them rather than the right to use
them and also to conditions and controls related to their use.

B. Explorations

1. Right to Explore: A private property owner may explore
for subterranean water on his own land provided that the
“Bureau” has not prohibited such exploration and further pro-
vided that the exploration is carried out in conformity with
the regulations of the “Bureau” (WC 62). The right to explore
on private lands is limited to the owner of the land and state
agencies. Anyone, including state agencies, may explore on
public lands including those public lands legally occupied by
private persons.

9. Permits on Unoccupied Natwonal Lands: All applica-
tions for exploration permits for subterranean water on national
lands must be tiled with the “Governor” of the “Department”
where the lands are located, except in the Provinces of Antofa-
gasta and Tarpaca where they are filed with the chief adminis-
trative officer of the Province (WC 268). The applicz on
must contain: a) the location and extent of the proposed
exploration; b) whether the land is irrigated, dry land, or
enclosed; c) the use to which the water will be appited; d) a
detailed specification of existing surface and subterranean water
uses in the zone (WC 269).

The application must be accompanied by: a) a drilling
study; b) a situational drawing; c) an explicative report; d)
an approximate budget; e) other useful facts and data (WC
270).

The method of giving notice of the proceedings and the
forin of opposition is the same as covered in 2-5-2-D&E. The
only valid grounds for opposition to such an application is
either that a permit is already in existence for exploration
of the same land or that an application for such a permit is
filed and pending (WC 271).

On the basis of the above proceedings the “Bureau” either
grants or denies the permit (WC 272). The permit has the
following characteristics: a) the area covered by the permit
may not exceed 12,350 acres (5,000 hectares); b) the maximum
time period is for two years; c) it is made subject to payment
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of a security deposit for damages based on the amount of
area covered by the permit which is liquidated and settled
by the “Bureau” upen termination of the work with the balance
returned (WC 63, 272).

Such permits automatically vest in the holder the powers
necessary to carry them out on the land (WC 260, 276). If the
exploration work is not commenced within six months from
the date of the permit or authorization, or if the holder fails
to comply with the conditions specified in the permit, the
“Bureau” must terminate the permit (WC 277). A permit
holder has a preferred right to obtain a water use grant for
water discovered during the exploration if he files a petition
for such a use right within six months after the exploration
permit expires (WC 64).

3. Permits on Occupied National Lands: Special restric-
tions and procedures relate to exploration rights on national
lands which are I ~fully possessed by individuals. If tne pos-

sessor opposes s 1 : . .‘ication for exploration the questions
related to the ri:t! - .rtry are determined by a judge rather
than the “Bure. .’ he judge may consider the report of

experts in the raatver of the right of entry and may not grant
entry rights on /ands that contain buildings, groves of trees,
vineyards or other cultivated plants or crops (WC 273). All
entry authorizations from the judge are subject to the following
conditions: a) the number of workers that can enter the
property are fixed and limited; b) the entry must be during
a period when the land is not plowed, seeded, or when there
is fruit; ¢) the exploration cannot extend beyond six months
from the date of the entry resolutions; d) the applicant must
indemnify the possessor of the land for all damages resulting
from the exploration (WC 274).

4. State Agencies — Prwate and National Lands: Na-
tional Institutions, Services and Companies have the power
to make subterranean water explorations on private lands and
National lands of all classes. Their authorizations for explora-
tion are granted by the “Bureau” and are subject to the same
conditions and limitations provided for in the last sentence of
the previous paragraph. The owner or possessor of lands covered
by such a permit must he indemnified by the exploring agency
for damages caused by Jrtry and exploration, The exploring
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public agency is given a preference to obtain a use right to
water so discovered (WC 66).
C. Control of Subterranean Water Use und Explorations

All explorations for subterranean water in Chile are regu-
lated and when necessary prohibited by the “Bureau.” Well
drilling or construction of wells in violation of regulations of
the “Bureau” or unlawful or unauthorized use of such waters
is subject to a fine which is doubled on reoccurrence and the
well may be closed. In addition to the sanctions mentioned
above, the “Bureau” may order constiuction to be stopped on
wells, or that subterranean sources be closed if it is determined
that such use is a prejudice to the right of third parties or
results in injury to the subsurface water bearing strata. If the
owner of the works does not comply with the closing order that
“Bureau” may close the well or source and charge the costs
against the owner. These resolutions have executive power
and may be enforced through the ordinary court system (WC
61).
PENALTIES AND SANCTIONS

Administrative fines are provided for all violations of the
Water Code for which no fine is specifically mentioned in the
article establishing the prohibition. The fine in such cases is
fixed at an amount not to exceed two monthly salaries for an
employee of commerce or industry in the Department of Santi-
ago, but shall not be less than one-tenth of one such monthly
salary (WC 283). Fines established in the various articles
have limits calculated by reference to the same formula but
vary in amount according to the gravity of the offense.

Unless otherwise provided in the articles of association
for the User Organization, fines for non-attendance of members
or shareholders at the annual meeting are not less than one per-
cent nor more than 25 percent of one such salary (WC 113).
For illegal tampering with diversion works the fine is not less
than ten percent of one such salary and not more than four
such monthly salaries and on re-occurrence may be doubled
and tripled and the water right suspended (WC 118). Failure
to install required measuring devices and misuse of water for
motive power generation is subject to a fine of from one-tenth
to two such monthly salaries (WC 46, 232). Violation of well
drilling regulations and unlawful use of groundwater carry a
fine of from zero to five monthly salaries to be doubled on
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r~ incidence and the supply may be suspended (WC 61). Mis-
ase of wiater by a motive power generation user carries a fine of
from -ne-tenth to two such salaries and is doubled on re-
occurrence (WC 232). A ditch rider or watchman for a “Fed-
era*ion” is subject to a fine of from one to 50 percent of such
salary for failure to carry out his duties (WC 183).

The imposition of some fines is within the jurisdiction of
the “Water User Organizations” where such is specifically pro-
vided in the law. In situations not otherwise specified, jurisdic-
tion over the imposition of fines is vested in the “Bureau.”
These fines are levied after a hearing and have executory
effect and can be collected through the regular judicial pro-
ceedings. Appeals from the imposition of fines can be made
by giving notice to the interested party of the resolution estab-
lishing the fine (WC 282, 284).

The administrative fines are without prejudice to the
regular criminal proceedings relating to acts which also violate
the regular penal code.
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References and Key to Abbreviations
A. References

The references in this section follow the subject matter
to which they refer, and are in boldface parenthesis. These
references are alphabetical and numerical symbols such as
(CC 101). The letters refer to the law, code or regulation and
the numbers refer to the article or section number., The key
is as follows with the official Spanish citation following the
English but in parenthesis:

(AR ) = Agrarian Reform Law (Ley 135 de 1961).

(ARA) = Amendment to Agrarian Reform Law (Ley 1
de 1968).

(C ) = Constitution (La Constitution Politica de Co-
lombia de 1, 886 con las reformas).

(CA ) = Law Creating “CAR” 1961 (Ley 3a de 1961,
Enero 31).

(CC ) = Civil Code (Codigo Civil, 26 de Mayo de 1873).

(CM ) = Mining Code (Codigo de Miniers).

(CPC ) = Code of Civil Procedure (Codigo de Procedimi-
ento Civil, Decreto No. 1400 de 1570).

(DR ) = Water Use and Irrigation District Decree 1968
(Decreto No. 182 de 1968, Febrero 12).

(FH ) = Water Power Law, 1928 (Ley 113 de 1928,
Noviembre 21).

(I0 ) = Regulation of water policing law, 1969 (IN-
DERENA Acuerdo No. 14 de 1969, Agosto 26).

(R ) = Decree re-structuring agricultural sector, 1968
(Decreto No. 2420 de 1968, Septiembre 24).
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(RWC) = Regulation of water control law, 1940 (Decreto
No. 1382 de 1940, Julio 17).

(RFH) = Regulation of water power law, 1931 (Decreto
No. 1551 de 1931 Septiembre 7).

(V ) = Law on policing public waters, 1942 (Decreto
No. 891 de 1942, Abril 2).

(WC ) = Water control law, 1940 (Decreto No. 1381 de
1940, Julio 17).

(IR ) = General Irrigation District Regulation (Regla-
m~nto General Para Distritos de Reigo).

(RV ) = Viigance Service Resolution (Acuerdo No. 27,
de 1.970 Noviembre 20).

B. Abbreviations

1. “INDERENA” = Institute for the Development of
Renewable Natural Resources, See 3-3-1-A-1 (Instituto
de Desarrollo de los Recursos Naturales Renovables).

2. “CAR” = Autonomous Regional Corporation of Bogota
and Surrounding Area. See 3-3-1-D (Corporacion
Autonoma Regional de la Sabana de Bogota y de los
Valles de Ubate y Chiquinquira).

3. “CVC” = Autonomous Regional Corporation of the
Cauca. See 3-3-1-C (Corporacion Autonoma Regional
del Cuuca).

4, “Water Control Authority” = “INDERENA,” “CAR”
and “CVC” each acting within the area of their respec-
tive geographical jurisdiction.

5. “INCORA” = Colombia Institute of Agrarian Reform.

3-1-2 Geography

Colombia is the northernmost country on the South
American continent. It is bordered on the west by the Pacific
Ocean and on the northwest by the Caribbean Sea. Colombia’s
border with Panama is between these two coastal areas.
Venezuela is its neighbor to the east and north and Brazil
to the southeast. Peru and Ecuador form the southern border.
Colombia has 439,513 square miles [1,133,943 square kilom-
eters] of territory and three relatively distinct land regions as
follows.

The Mountain region contains the Andes Mountains. They
enter Colombia on the southern border and fan into three
distinct mountain ranges from the south to the northeast and
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somewhat parallel to the Pacific coastline. This area is charac-
terized by deep valleys, basins and high mountains.

The Coastal Lowlands extend along the shores of the
Pacific Ocean and the Caribbean Sea. The Pacific lowlands are
mostly swamps and jungle while the Caribbean portion is gen-
erally fertile and productive agricultural land.

The Interior Plains represent three-fifths of the land area
of Colombia and the elevation is slightly above sea level. The
southern part is a vast jungle area and the northern part a
grass covered expanse of land.

Climate

The climate varies primarily with altitude and fluctuates
from extreme tropical heat to damp, humid cold. The Pacific
lowlands have a hot, humid climate and the Caribbean coastal
areas are drier. As the land slopes up into the foot hills the
temperature stays hot and the rainfall increases. In the high
plateaus, rain is frequent but light and the temperature aver-
ages 70° F. [21° C.]. The jungle areas are marked by heavy,
year around rains.

Population

The pupulation of Colombia is about 22,000,000 with over
55 percent living in urban areas. The capital, Bogota, is the
largest city with approximately 3,000,000 people and a number
of cities have over 700,000 population.

Irrigation

There are approximately 444,600 acres [180,000 hectares]
of irrigated land in Colompia. The total cultivated area is
estimated at 10,868,000 acres [4,400,000 hectares] and of the
cultivated area, 4.1 percent is irrigated.

LEGISLATION
Legislation in Force
The Civil Code covers water ownership, use rights, owner-
ship of riverbeds and related concepts, rights-of-way and priori-
ties in water use. The Constitution describes the process for
enacting or amending legislation. The Penal Code describes
some crimes related to water use and the Code of Civil Pro-
cedure outlines precedural aspects of right-of-way imposition.
The Agrarian Reform Law establishes irrigation districts
controlled by “INCORA” as a primary tool for carrying out
agrarian reform. The policing of water use is the subject of
many decrees and re-nlutions dating as far back as 1928. A num-
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ber of these decrees also cover the use of water for generating
motor force as well as establishing procedural and substantive
rights relatirg to water use. The Water Control Law of 1940
and its regulations cover some of the basic principles related
to the procedure and substance of water rights administration
though these have been substantially modified by subsequent
enactments.

Process for Legislative Change

The basic law making power is vested in the National
Congress (C 76). A law related to water control or administra-
tion may originate in either chamber of congress (C 79). There
is a permanent legislative commission that functions between
congressional sessions where social or economic measures may
be presented, considered and debated in the first instance,
on the initiative of any raember of congress (C 80). Before
any measure becomes law it must pass through the following
procedures: 1) it must be published by the congress before
being submitted to a permanent congressional commission;
2) it must be approved in the first debate in the corresponding
commission of each chamber; 3) it must be approved in each
chamber in the second debate; 4) it must be submitted for the
approval of the president which. if vetoed, may be overridden
by a two-thirds majority of each chamber in a second debate
(C 81, 88).

The laws enacted by congress are frequently general and
broad in scope and vest in the President the power to adopt
detailed vegulations within certain limitations prescribed by
the laws.

ORCANIZATION FOR WATER ADMINISTRATION
General
A. “Water Control Authorities”

“INDERENA,” “CAR” and “CVC” have similar water
control and administration authority in the different geograph-
ical areas within which they operate as hereafter explained.

1. “INDERENA:”

a. “INGERENA?” is a semi-autonomous public entity
governed by a board of directors and consisting of: 1) the
Minister of Agriculture who is the president; 2) the manager
of the Agricultural and Rural Bank; 3) the director of “IN-
CORA;” 4) the director of the Agricultural and Livestock
Marketing Institute [IDEM]; 5) the director of the Colombian
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" Agricultural and Livestock Institute [ICA]; 6) one member
representing the farmers association, designated by the Presi-
dent of the Republic; 7) one other member also designated by
the President (R 22, 27}.

b. The general functions of “INDERENA” related to
water use are: 1) to regulate the use of water, issue and super-
vise concessions and maintain a registry of users; 2) establish
and administer reserve areas for the protection of the water
sources and terminate these reserves; 3) direct the activities
for the conservation and development of renewable natural
resources; 4) directly apply the water in experimental plots to
demonstrate systems; 5) organize water basins for integral
development to improve water use and conservation; 6) pro-
niote reforestation activities and propose projects for the use
of water resources to develop fish; 7) regulate the use of rivers
and lakes in coordination with other public entities; 8) enforce
renewable natural resource laws and regulations; 9) any other
functions considered necessary to carry out the above functions.
“INDERENA” functions may be delegated to other official
agencies on a favorable vote of the Board of Directors and
the Minister of Agriculture (R. 23).

c. The central office is headed by a General Manager
and under him, in relation to water administration, is a Tech-
nical Assistant who supervises a number of divisions including
the Division of Water and Soils. Within this Division there are
sections for Water Administration, Water Basin Administra-
tion and Administration of Irrigation.

d. “INDERENA” is divided into six regional offices
encompassing the entire country except those areas under the
jurisdiction of “CVC” and “CAR.” The director of each region
is assigned the following water related functions: 1) processing
stream regulations up to the point of publication of the notice
see 3-5-2-C); 2) processing and rendering decisions on petitions
for concessions and legalizations of water uses in unregulated
streams (3-5-2-B); 3) imposing fines for water use violations;
4) policing and controlling compliance with stream regulations
and supervising construction of irrigation works; 5) collecting
water use taxes (I0 1-1).

Each region is in turn divided into scctions headed by a
Sectional Chief who has the following functions related to
water administration: 1) processing petitions for concessions
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and legalizations up to the point of the visual inspectiots and
iastanee of a report (3250800 2) collecting taxes for water
use, 3 administering the distribution of public water in co.
adination with Water Masters; 1) polising complinnee with
the oblhigation of water users as are ppored 0 concesaons of
basin sraulntions (1) ),

Natural esoune spectors age also local oificers of
CINERENAT wath police and yudiciad powers as descnbed iy
B850 0C (10 3-1).

vo Viglatice and Conteol Groups are dependencies o
regional CINDERENAT offices that funchion e the hinuted
areas of rogrlated rcers and strcams (see 3:25.3.80 (VI RVD
and with dhe following responsibihities: 1) enforomg comphanee
with laws, deerees and regulations on water use; ) preventing
and providing for the removal of obstructions in water courses,
B enforcing comphanee wath conditions and oblygations con.
taned o concessions, regulations and redaslutions; ) g
notice to users to correet arregulanties i water use [such
notice ax given through the wear mavor and enferced by the
police amd af not comphied with, notice i given to the proper
authonty to spnly sanctions}; 5 adveang “INDERENA™ on
matters eelated to the use of weters; 6) mspecting all arngation
cannl < at Jeast once 2 oweek and ot ether Times on the regquest
of weers, 7) sucgendizg water uses when the user icdelinguent
i pavig assesmenty, B) peporting deficencies an polue en
torcement reletod to water use (RRV 2, RWC &),

(. Water Masters [ Foptanerox] ure the officials of these
viprlanee groups who have the responsiinhity of policimg
controlling witer use o accordance with stream regulutions
(V 1.3, 10 4, 5).

A deseription of addiional detinled  responsaiinhities of
“INDERENA" ate found under the approprinte titie headimgs
in this work

200000 e NVCT pramotes and adimisters resource de.
velopment an o darge geerng ncal area surroundimg the ety of
Cah Within the arsn of s geognephical junschiction 49VE”
has the <ame powers aned responsitnlities related to water
eldministration as are sested e “INDERENAT i paragraph
A2 above (R 23).

JOtCAR T This orgamization promntes and adinigssaters
resource development i a defied geographical area including
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and aurrounding the capatal ity of Bogota (CA 4, 2, 8),
Within the area of itx geographieal jurisd; o CAR" has
all of the xame express powers, as those vested in (INDERENAT
in paragcaph A 2 above
B, Muniapal Authorities

Lo Mavors The muniapal mavors and police officnls are
charged v faw with enforoag the laws and regulations relsting
to water use control This anthanty s frequently concarrent
with the authonty sessed e Water Masters, Vogalanes andg
Control Groups and Natural Resource Inspector, as descnbed
above (1O 310, Mavors are wlso charged with the consenvation,
pehieimg and cartect utidization of waters of public use (W 20),

2o Paliee The docal police officads e the following
speafic duties ) preventing unauthanzed water uses, b,
preventing tree cutting on protected watershed arcas, o) grant.
g pernnts for chamaing water coutses, 2 contolhng von
ceantons, hoenses, periits and stream egialations reiated to
witer so that the asers comply wath the speaal conditions of
the geants, ¢ centrothng plantings on the hanks of streanms
wned rivers (RWC 53),

C. CINCORAT

Voo Central Orgamization " INCORN T v et autonomons
publie eatity governed by o Board of Directors consisting: of
w) the Munster of Agrealture, who s the presadent, by one
representative for each of the following Rural Bank, the Na
Gonal Supply In-titute, the agncaltural cospetatives, the Gea
graphial Institute, the Farmers Socety ot Calombaa,  the
Colombian Cattl: mens Federation [repiesentatines are chosen
by the President of the Repubhic trom orgamizational hists of
those entities], the Catholie Socal Orgamizations {desyinated
by an Episcopud Covferenced, two tural workers fohosen by the
Prosident |, the Armed Forces two senators and two additional
representatives [eledted by those badies waith pobitical panity
and representing vanous regions of the countiy ] (ARA M),

O dengation Dhastrices “INCORNT ss the basu ontity of
the government for executing agtanan reform laws  Onpe of
itn hawie egal teols for carrving out pohioes s the areaton,
operntio: and adnanstration of lengation Disticts - Lands
may be expropnated, awngation infrastracture constructed with
funds of the state and the lands redistrhuted i the distnet
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with continuing supervision and administration by “INCORA"
(AR ).

Each Trrigation District has itx own adiministeative argani-
eation t=«ponwible {or the planning, opetation and administra.
G of the agncultursl and water rescune s within the distrct,
The adnumstrator of each Distniet is divecthy rexponsible to
the General Manager of “INCORA™ in admpustrative matters
The central “INCORA" office provides techimenl assistance to
the Distrets theough ats emineening ollice,

['ser Orpganmizations
A General

There are no <tatutes establishung a special form for water
user organizations outside of the Jrrigation Districts of *IN.
CORA" ax desenbed However, there are n number of orgat.
ations e<tablished under genern corporate, conperative of
ansocintion lnws or practices, that seeve i administenng and
controlling the water use hetween users in these organization,
B “INCORA" [regqation Districts

For the purpose of usor organizations, “INCORA™ Troga.
tian Dintricts are sub-divided anto zones and wathan each zone
the usess elect a0 User Board o general assembilv, This
Board consists of five members, theee of whom are elected
by the users with tear than 49 acres [20 hectares] (DR OIS,
IR 15).

These Boards have the followmg functions 1) cooperating
with “"INCORA" Distriet officinls i enforamg comphance with
regulntions, 2) petiiwomng the Pistnet Cluet Lae enforeement
of the rights of the users; 3) proposing adunnistrative prictices
and construction of works for improved wates use amd agnical.
turnl development within their sones; 1) approving or s
approving budget and  financing plans for construction and
improvement of extraordinary works direethy benefsting users
in the Zone and subnntting such budgets to the Distriet Chaef
(IR 18),

The members of Vrser Boards of all the Zones ain a Distriet
meet i Distriet Water User Board Assembly and elect seven
members of o General User Board, Four of the members munst
be elected by User Board members representing property
holders with tese than 49 acres [20 hectazes] and the other
theee represent those with langer furms (DR 18, IR 21).
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The functions of these General User Boards are to: 1)
complain to the District Chiefs regarding errors or abuses by
the Districta; 2) propose changes or discharges of Ihstrict
employees sor justilied and sulmtantinted causes; D propose
measures for improved water use an the Distnet, 1) propose
construction and improvements an distriet works, 5) approse or
disapprove finaneing plans and submit them to the Distnet
Chief; 62 represent asers an signing contracts entered into with
public entities for the erecution of stushes nid plianx for works
of collective penefit; 7) cooperate with the Distrct Chiel
matters related to simproved development of the Distiet, 8)
control imvestments, made putsuant to the ahove powers (IR
22), Costs of eperation of these groups are assessed o the
urers according to the weres [hectares] of arngated land they
have in proportion tn the total (IR 2.

Registrien

CINDERENA" 1% required to maintan a registey of all
nutural or corporate entities that utihze waters (R 2),
Each Lerigation Distnet of “INCORA™ s also requited to
mmntain o eegistey of users within the district contanag ther
names, a property deseniption and the legal status ol use
rights and crops axsociated with the use (DR 12).
OWNERSHIE AND CONTROL
State Owneeshep

Many clissen of waters are declated to be property of the
State for publie uxe and thus, the State has the rght to control
and administer the wse and enjosment of such waters by those
who obtain use rightx under the law, However, the State i iot
the absolute owner (RWC 1),

Waters which sre properts of the State for public use
include the following: 1) all watees flowing in naturm Channels
except thoxe which rixe to the surbaee and disappear Lelow
the surinee on the rame property; ) lakes and Ingoons eoept
those where the npanan lands belong to one owner andd the
water supply tises and disappears below the surface on the
property; (1) water in artificisl channels origiially diverted
from o soutes which w natwnal property (CC 677, WC 2, RWC
2, DR 1). These definitions include both surface and subter-
raneun waters, The State reserves the ownerstop and the use
of public water for generatiig motor foree exvept thoxe water
destined to a farm or farm machinery (FH 3).
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State Onwership

No one may acquire, by prescription, waters which are
waters for public use (CC 2519),

Waters which are “Property of the State for Public 'se”
me further defined and Bouted by the following attribites:
1) they are not fiseal property of the state but are only subject
to the control and administration of the state concerning the
use and enjovment of the waters by individuals; 2) the govern-
ment as the Supreme Admmistrator of natwnal property for
public use must regulate water use of any stream or souree
when {0 decmn regulation necessary or on petition of interested
partier; 3) water regubations suny be revised when the conda
tions change (CC 677, RCA & °%)

Private Ou nershup

The ewner of land on whieh xerings ose md disappear
helow the surface within his property bovsddanes is the owner
of sivh water ('C 677, WC 2), ‘The waters of Tnkes or Ingoons
whose shores helong entirely to one owner and whose water
source raises and disappears below the sueface on chat property
alay belong to the property owner (WC 2). Waters that flow
in artificial channels constructed at private expense helong to
the chaneel owaer providing such waters iave been dinverted
from the above private sources (CC 893, WC 2, RWC 2, DR 1),
Ownerslup and Control of Buerhedr et

Riser and lnkebeda contmumng tate waters for pubhe wie
are the property of the State (CC 6.7, 678). "The boundary of
this public ownershisps in the hne of the venodic igh water
mark (CC 720). Those baeds which are oot included wathun
thin definition are private property, Water caused land avees.
stona are ax follots

Lo Earth depaxits which adhere to the bank of a lake or
tiverbed  cansed by geadual action of the water and called
alluvion, become part of the riparian land owner's property
within his boundary lines extended direetly to the high water
mark, However, in inhabited ports such depossts become the
property of the State (CC 719, 720).

2 When an extension of boundary lines results i the
boundaries crossing before they rearh the high water mark,
the telangle formed between the crowing of the bines and the
high water mark is dhvided into two eyqual parts hetween the
contiguous owners hased on a line commencing at the croas
and extending to the high water mark (CC 721).
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3. 1 land is moved by a flosd or other natural force i a
violent manner the former owner hax o nght to reclinm
within one vear, ot it becomes the properts ot the owner of
the land to which it was transported (CC 722),

4. When private property s flooded, that part whnch s
reclanimed within the folleswang ten sears returns to ats former
private owner (CC 720,

New aslunds formed oy the beds of rivers age subject 1o
the following ownershup rales b stands e covered with
water during 12 el soated petiode then they ate part of the
bed and belong to the Stute 1 the vdand s formed by g
natural dividing and et of the tiver then such land con-
tinues ax the property of ihe foiinei owers  H o formed e a
riverbed, an stanl avvedes o the npanan property. owners
that are closest to the wsland or closest to amy part of such
islund according to an extension of the nparmn boundary hnes
(CC 726).

S5 When a niver changes s course, the owner of the
property where the new channel passes may, with the perams
sion of the “Water Authonts” construct the works necessary
to restore the How to the old course That part of the aew
hed that permanenthy remmns dey accedes to the hordenimg
properties haxed on an equal lomgtadmal division (CC 724),

6. When @ river divades ito two arms that later reyon, the
partsc of the old hed that remam dey aecede te the owners of
the bordering property as desenbed i the previons sentence
(CC 7258,

Control of Stractures in Kierbods, ote

No one may place any straetares i rserheds except with
the permeedon of the “*Water Control Authonty™ (CC 478
The plantmg of trees or plants i nverbeds or on the maain
ol the banks lor a presenbed distasoe = prolibited (R 23h,
WC I8), The “Water Control Avthonty ™ may grant perission
for the extrnction of sand, gravel, roch and other materal
from piverbeds provaged that o does not ansterfere wath nmng
or winter use (Decree No, 1032, June 3, 1941, CA 3d, R 28,
RIGHT TO USK NATEN

The right tn wse pubhie waters e rvers and loahes for
teansit, irngation, naagation and all other legitimate waes in
specifically declaredg t he subject to all of the conditions pro-
vided by the laws and regulations (CC678),
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Righta to Use Water

Uses Without Formality
A iiarian Rights

The owner of vroperty thas borders a public stream may
wse he waters for hin domeatic needs, ferigation of lus property,
powering of hix mills or other machines and for animal water.
ing  He must, however, return the unused exeoss to the same
stream before the strenm feaves his property (WEC 12, RWC b,
CC 882, For generad limitaticas on this wee rignt see 150,

Baperian= mav not use water without o concession i river
basik or sourcen whick are formally regulated ax explnned
in AR Riparinn rights are aieo substantiolly linsited n
arcas where the water diversion is from the same souree ol
above “INCORA" point of diversion for water supplying an
erigantion District of “INCORA" In these arean all diversions
must be aathorized W tormwd concessions (DR 4, b1,
B, KRain Water

The owner of bordeang preperty mav utilize rain wateis
that flow in public streets and ronds and may ddivert sach
waters ax he chooses, o one may deprive such owners of this
right through prescription (CC 898).
C. Ml or Motuee Potcer

One may construet on dtis own property, or on the property
of another with lus consent, n will, engine or simnlar work
and utilize the waters that Qow by it even though they are
destinsd for other uves, He eannot dhnunish the flow or injure
the water wse rights previously acawired by others "Fhas use
cannot he mnde of wager flowing in artificial canals construeted
at private expense (CC 1GIL),
D. Water Falls

Water falls with n capacity for pewer generation of less
than 100 horsepower may he utilized without authorization
(FH 7).
K. Mimng

Miners mav divert and use national waters to work mines
andd provide water for motive force for minmy without authori.
zation (xee ulso S-11.5) (WC 12),
F.  Lepahizing Unanthorized Eaex

Certnin unnuthorized uses are recagnized in statutes per.
mitting the granting authority to legalize existing unnuthorized
uses either by granting concessions based on these uses or by
meorporating such uses into formal strenm regulations (WC
14, RWC 14, 42).
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Procedure for Obtaimng a Use Rights
A, General

A use right for publi- waters ean only he obtained througn
the process of formal petition and convession, or the process
af formal steeam regulation or mmendments, except s specified
in 351, These processes ate more specibically: desenbed here.
after,

“Witer Control Authontied" are vested wath the power
to geant coneenstons to use water, either directlv omeoan the
process of estnblishing vver hasin rcgabations (R3S, RW{ 4B,
CA 4,

Irrigation Districts of “INCORA™ grant ainl contial water
wse righty within such dhistricts, hut the reehte granted ditfer
fundamentally from concessions i provided i sat -pavagraph D
(DR o),

B. Concessions

b Conditions, AL water nse nghts exeept thase covered
in et require a formal petition and coneesdon (CC GRI, RO2;
FH 8, 9; WC 12). Concessionn mny be made to the following
pessons (or the following uses: a) o a commumty for the
domestic needs of its inhabitants, by to n property owner for
domestic use, cattle watening and arngation of crops ot pas
tures: ¢) to an industzinl establishment for powerimg its ma-
chines; d) in all other cases deemed convement by the " Water
Control Authority” ('WC 8),

2. Ietithion A potition for a concession must contan the
following: ) the name of the water source for the proposed
diversion; W) the quantity of water desited expressed an hiters
per secotd; ¢) the uses to which the water will be applied;
) the amount of land and s ol crops to be rrgated; ¢ the
name of the fuem or properties to be henelited and ther lova.
tion: 1) the time duratice of the coneession; g} the period of
time for construction; ante the service: will commenee; and
potentinl electrical foree of water power generation af for more
than 100 horseposer; or it it s for domestic water seiviee;
h) whether or not they have the necessary rights-of-way and if
judivial processes are requited for their amposition; 1) such
other information as the petitioner may provele (RWC 11, 21,
RFH 1),

Al beneficinries munst sign the petition and wast e the
costa of the proceedings in proportion to the quantiy of water
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they will receive (RWC 21), The petition must be aceom.
panied by a certifiente of proof of the petitioner's right to
possension of the land where the water is to be applied, The
land purchase documents must be filed when necossaty to show
n chain of title from the record owner (RWC 21),

I the petition w for water power generation it must be
nccompanied by the following additionn] documents: w) a sketeh
of the area alony the water source from the point of diversion
to the pont where the water will be eturned to the souree,
indieating the extent and onnership of bordering lands; b)
oo explanntion of the amount of hand and tvpe of materinks
that will be neceded for comitractionr of the works; ¢) measure.
maents of the high, low and avernge Pow of the river or souree
at the diversion point amd o deseription of the measaring
method (RFH 2),

B Fiding The petition must he Dled with the proper
“Water Control Autbonty” awn indicated above in AL In the
cane of “INDERENA" the countiy s divided into regaons,
ench direeted by o chiet who processes the coneessionn (10 1.2),
Thix chief conducts the proceedings through the point of the
on-site inspection and the report hereafter disenssed (10 2),

L Review and Docienentatton® The *Anthority' reviewns
the contents of the potition w deternne its complinnee with
the law, The petitioner st supply the following ndditional
documentation: a) water measurements of the water sonree
in the manner indicated exeept when already known; h) o gen-
eral or detailed plan of the land to be benefited, if 1equested; ¢)
plans and specifications for the projased diversion works; o) it
for domestic public water service, calenlations justifving the
quantity requested in relation to the present population aad ihe
probable increase over 26 years; o) if for rara) domoentic publie
witer service, nojustification of the proposed aruessisents to
consimers ad the proposed internal regndations of the com-
prny; 1) other documents deemed necossary 1o compliment the
petition and complete the presentetion of the fmets of the cose
(RWC 22), ‘The requirement for docamentation may he waived
if the quantity tequested ix small in compnrison to the waser
uvailable (RWC 24),

b Procedure for On-Site Tiapection: AMer the above doce-
umentation s received, the authority may order an on-site
inspection at the cost of the petitioner, This inspection in
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made by three experts, preferably emgineers, i addition to the
chiof or administentor in charge, The thive experts consst of
one simed vy the interested parties, one nnned by the adiminise
trator in charge and an engimeer from the “Water Control
Authonty”

The inspection ixomnde to detenmine the tollowing fuets:
n) whether or not there me water diversions hetween the
proposed diversion site and the tetarn tlow site that would be
prejudiced by the proposed diversion; b whether or not the
diversion works o canats willl oceapy land nor belongimg to
the petitioner, considening phyacal condhitions on petitioner’s
lnnd that might requite use of other properts, e) circamstinees
that prevent the retin ol the excess to the same soutee from
which it was taken (RWC 23, RVH h),

The chief or admnistintor 0 chinge s requited 1o post
an inspection notice o pubhe place ot deast five dday < hefore
the wrdered oneite s tion Phe notiee nt andieate: the
day, hour and purpese of the mspeetion wo that those whose
rights might he prejudiced can mtervene (RWC 28, The
experts examine the area nnd personnlly cares out the mvesti
gations and stadies they connider necossaey “Phev may sk
questions of thard persons ad tecewe thew testimony “The
chiof or admimsteator mny ke sch observations 1o the
experts as he deens convenient s be present at the eximsin-
tion and during the experiments, bt he cannot beinvolved
in the deliberntion of the experts, Fhe experts dehberate antong
thenmwelves and render o opiion waithin the e nved - “The
third expert only semders s opimion on matters apon wheh
the ether two experts do not mgree. The opiion nst be
clear, precise atd expiam the exannition, expeniments anil
fundamental techmenl prmeiples upon which the opinion s
buned (CPC 237, RWC 24),

6. Opposition to the Petitton Anvone intetested me the
subject mntter iy oppose the granting of o comcession. Thax
i% dune by filing their objections together with an explimation
of their reasons, The admimstiator i changte may demund
additional documentation from the apposig party as he deems
necessary for an improved lastintion of the fuets (RWE 25),

7. ety of the Conceasion ' Vhe ndimmsteantor m charge
vither prantx or denien the concession ain the first instanee
based on the nbove documentation and procecdings.,
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8. Characteratien of the Conecesston: Concomsions may
only be pranted for fixed periods and mny only be extended
during the lnst year of the term for which they were granted,
oxeept for reawons of public convenience (RWC 27),

Conditions may be bmposed in the concession by the grang.
g authority, ‘The “Water Control Autharity” ix given the
power to enforee the observance of these conditions by fimpos.
By fines on the awser or by saspending the right, sbould he fudl
to comply (RWC 4, 37),

Provisions relnted to the chinrncteristion of rightsaof.way
munt b considered 0 the fixing of the point of diversion
the consestion (RWC 28),

Excerpta of all concesnionn sast he publinhed in the Officinl
Dinry, Within 15 days after thelr prblication, five autherticated
coples of the publication must ho presented o the "Water
Control Authority” (RWC 38),

B, Changes or Amendpents: Changes in the ternm amd
conditionn In concessiomns can only be nde with previous
authority from the *Water Control Autherity' (RWC 34).

Ater the concension s granted, the eoncessioner may be re-
quired to obtain o right-ol-way o conduet the water 1o his
property.  Such rights-of-wny must he obtained  through the
regular judicinl procosses nd the concessioner must report nnd
e the finnd judgment with the concossion granting authority
s that any needod amendments can he nude to necommadate
the tormm of the civil Judgment with respeet to the right.of-way
(RWC 32).

C. Stream Regulations

Lo General: "The *Water Control chority' has the power
to subject all water une righte in all v, part of o rives baadn to
detailed regulation, Thin regulation speesiiontiy dedines, Limita
and coordinntes all interrelnted une rightn o0 e vegulnted
aren (WO 156, RWOC 15, 42, R 22, 23). 'The rights fixed in thewe
repalntionn have the same offeet a0 convesnion and therefore
torminate or madify  informnl use rights, including riparinn
righte and provioualy existing concessions (RWE 48, DR 1),
Within these regulnted orens new rights may be geanted or
oxiating rights modified or changed by amendments to the
river huain regulation (RWC 49, DR 2),

2 Imtiation and Study: "The process of regalnting o rivoer
basin s initinted by the petition of an interested wator user
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or by “"INDERENA" without a petition (RWC 18), ‘I'he
“Wator Control Authority” is required to mnke a general
Improved water use sty of the river basin, ‘The study must
consldor an foctors: n) netund uses of water within the nrens:
b) nctunl water tequirements for present wider users; ©) waler
requirements for future water users; d) nny other docwmmenta-
thon connldered convenient for determining the water require.
moents or water use tegulation within the hasin (RWOC 42,
10 1.1),

After the completion of this preliminary study, the anthor.
ity has the option of two procedures an follows: n) formulating
n preliminary River Basin Regulutiors without o heating by o
panel of experts an deseribod i the following sub-paegraph 8
b) ordering n hearing of 0 panel of experts prior to the formu.
lation of the renolution with notice given to the iterestoed
part'ex who may participate in the procedure as provided in
subspua aph 4 (RWC 43, 44, 456),

B Negulation Wathout Hearmg of Expertss 1 the inter-
osted pieten do not designante the expert allotted 1o them or
il to attend the hearing then the expert is named by the
minister, nuthority, or conunission,

I they do not vrder o hearing the tegulation w supported
by an onesite inkpection by officinls of the authmity (RWC 43),
Thin procedure results from the neglijence of the interested
purtion,

4. Naotiee of Hearmge: 10 the “Authority” does arder an
otesite dnapection and o hearing by a panel of experts in
accordanee with it option, the procesdings are an follown:

0, Al interested partios must he personndly notified,
i ponsible, of the procecdings that are penddingt and of the
appointment of panel members an well an the time and place
of the formal hearing. 1 personnd notifications cannot he
Riven to all interested partios then the following pubilic notices
nre also repuired; ) the posting of o notice ia o publie place
in the condueting official's office fov o petiod of five working
duyn; 1D publication on two cecakions in two newspapers of
preatest cireulntion in the department or nmmeipality, Notices
must inchide o stitemient of the object of the procecdings,
the day and hour of the hearing, the denignation of the expert
panel members and other information  considered  necessary

(RWC 44),
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b The hearbye v conducted by an official of the
“Water Control Authority,” When possible, the panel of three
exports are ongineors, The *Water Control Authority” und
interested parties . or a0 majority of them, ench designaie one
oxpert, ‘The third expert is nppointed only i ease of disagreo-
moent hetween the other, He is destgnnted by the other two
expertn or by the "Water Contiol Authority™ inease the
oxperts do not aree on his welection, I the interested partios
do not agece to the procedare or fall to designate their expert,
then he b nwmed by the “Water Control Authority” (RWC 43),
The detadled regulation v formulated through the panel’s pro.
cowdings, however, the other interested partion must be given
an opportunity to prosent the defonse of thelr rights and pointa
of view In writing (RWC 48).

b Factors Considered in Stream Regulations In the pro.
coun of mnking o river hasin regulntion, o number of factors
are connbddored with the gonl of adjusting past legal and illegal
unes to o definnble and controllable system of tegulation (W
18, RWC 42). ‘Thus, what may have heen an unnuthorized use
before the regulation may be Jegabized (RWC 42), and what
previously may have heen o vague reserve riparinn right may be
limited 1o w fixed quantity in cortain seasons and alwo be
suibjoect to turnn and other controls (RWC A7), A presumption
oxints tht there are legnlly imposesd rights-ofway over all lnwd
on which cnnnls actuadly exist for the henefit of other oroperty
(RWC q1),

B Contenin and Effects: Regulation does not ndvernely
affoct the right of action that the government or individunla
have when diversions of water preudive their righte. A regulae
tion nlio vonntitutes nuthority to earry out the water approprin-
tlons in the regnlation (RWC AT,

River banin reguintions must o published in the Official
Dinry (RWC A8), ‘They have the seme offect an o concossion
(RWC 48), Onee o regulation s establisked within cortain
apecifiod depnrtments the “Water Control Anthority' ix re
quired to incorpmate the arens into. Water Control Groupw
(RV 7).

70 Revaston and Change: Onee a zone has beon placed
under the contenl of o rviver bisan regulation, the only mothod
for the avquisition of n new awe right or the ameadment of an
oxisting right in the regulnted sren, s through the process of
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a change or revision in the overall river basin regulation (DR 3),
D. Authorizations in “INCORA" Districty

1. Conditions Precedent: Before nouser may obtain a
use tight, he must camply with the following conditions: n) he
must not be indebted to the District for assessments, fines or
other sanctions: h) terelary canals and ditehes must be clean
and adequate drains provided; ¢) lend must be woll-prepared
and tovel; () w0 user must have presentod o crop program for
the seakon within the time fixed; ©) he or hik representative
must e present at the intahe fo teceive the water nnd wign
the receipt; 1) w user must maintain ditehes und control the
witer from the place of delivery to his landi g) o user must
comply with the other regulations imposed by the district
(IR 44, DR 10).

9, Arrpat.on Plans: Water use rights within chstricts mny
e refused for faihure of the user to conform to irrigntion plans
for the district (IR 36, DR 16, 17), These plans are made
hy the Chief of the District and o consultative rommitter come
posetd of uwer representatives, the Agrarinn Reform Direetor,
i represcatative of the agrarian eredit organization and 1epre.
sentativen of other entition concerned with apricultural develop.
ment in the aren of the district (IR 37, 38, IR 16).

In formulnting the plans, the following factors must he
connldored: n) erop evelen and water requirements; by quantity
of water nvallable during the crop evele to cover the needs
of the plan on a month to month basis; ¢) sugtpestions made by
the National Government ax to profesred cropi under the
national v reglonal agricalturnl programs; ¢) crops that the
ukers are most interested in producing; ) credit nnd mnrket
porsibititien for ench crop; o) hest kil axe to avold or imprave
conditions of satinity or dangerously high water tables (IR 39).

i those cnsen where safficient information lor formulating
such o plan v not availnble, the distribution of water may he
bused on n simple litee per socond allotment toeach heetare
for ench user with shadlar spricututral conditions (1R 40).

3 Order for Trrgation Service. AMtor the user has com.
plied with the above conditions, the Operntions Section of
the Distriet wsuen nn order for irrlgntion service, or ifa petition
for freigntion in mnde within 48 hours of the desired sorvice,
it may be made dreetly to the Canal Tnspector,
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Procedural Protection of Rights
A. General

In general, disputes and procedures related to water us
are processal and heard in the same manner an other civ
disputes before ordinary courts in accordance with the rule
eatablished in the Code of Civii Procedure (CPC 12). Jure
diction in the first instance in veated it municipal or circul
courts baned on the amount of money involved or the nature «
the controversy (CPC 14, 15, 16, 17).

Special cases of wiministrative Juradicvion over wate
disputen and oiher special procedural normw applic able
weter, in particular, are dincussed later.

B. “INCORA™ lrrigatwon Disivicts

Within irrigation disticts of “"INCORA"™ o adminisire
tion of the district ix vested with exclusive oriqnal jurisdictio
to determiine questions of {act that relate to the distnict regy
lations and water use within the district (IR 3.8).

C. Natural Resources Inspectors

In unregulated streams {see 3.5.2.C) Natural Resour
Inspector are veated with juriadiction in the first instance |
hear and decide disputes involving: 1) conflicts between wate
users when these conflicts do not involve a crime in the w
of unregulated streams; 2) cutting trees that protect wate
sheds; 3) planting tzees in bedn or banks of streams th
impede the normal flow of water; 4) the violation of condition
impoard on water right holders in concemsions (10 3-1). Appea
on such matters follow the general administeative appeal coums
D. Police Imtative

When “INDERENA" receives notice of llegal uses,
may investigate the facts and stop such uses (WC 16, RWC 16
The nearest police authority may also act on request or on i
own initiative to order the removal of obstructions in wat
ways such ax plantings and trees (CC 996, WC 17, RWC 1
18). Such action is appealable to the next highest administr
tive authority in “INDERENA" within ten davs after t}
interested parties have been notified of the order (WC )
RWC 19, 20).

E. Special Peascessory Actions Relatea to Water 2'ae

The protaction of water use righta and interesta in right
of-way related to water use, come within the scope of righ
that can be protected ir, possessory actions (CC 976, 877, 978
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Water related possessory actions are for: 1) injunctions againat
works in the servient property that would impede a right.of-way
(CC 987); 2) injunctions against works “bBat divert flowing
waters and cause damage (CC 883); 3) requiring the property
owner through which the stream (lows to remove any obatrge-
tionn or allow the lower user to do s (CC 998); 4) recovening
damages {rom a property owner who wrongfully dama or diverta
water onto adjormng property: damages are doubled on reaocurs
rence (CC 997),

Rights Under PPrior Laus

Water concesasions granted by o competent authonty must
F_ granted without prejudice to nghts acquired earhier in the
smme watern (CC 918, C 320). However, il the value of pighta
are diminished by a new law which is based on public utility
or the social interest as defined by the legimlature then the
old right can be expropnated upon pavment of just compen-
sation (C 30),

There are other speaific enactments which alxo protect
acquired rights from changes impoxed by new laws in the case
of generation of motor foree (FH 3, 14) and all canal diversionas
(WC 7, RWC 7).

Limitations and Obligations of Users
A Ripartan Rightx

There are arean where npatians may not divert and use
water unless they obtam a conceamion, ‘Thus, riparian nights
do not exist in regulated nver basins nor in unregulated tivers
above a paint of diversion for an lrngation Distniet of “IN.
CORA." (wee 3.5.2.0)

In thoxe limited geographical areas where nipanan nghts
are recogmized, the following himtations apply to such righta,
1) by rights acyuired by lower users to the sime water by
presceiption for eight yearn from the construction of apparent
works for use of the water of other Gtle; 2) uses must not anter-
fere with navigation or {lotation which i carred out in accord.
ance with law or with the mutual sghts of other ripatiana;
3) wuch waters may be expropriated for the domestic nesds of
the inhabitants of a commumty wpon payment of just compen.
sation to the riparian (CC 893, RWC 42); 4) water must be
diverted from the stream within the riparian's property and
the unused excemses roturied to the same atream before such
stream leaves his property: 5) necensary conveyvance works
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must be conatructed for the return of the water to the steeam;
6) use muxt not adversely affect the culinary, irrigation or
industrinl ures; T) water may be used only on the riparian’s
property: 8) the amount diverted i limited to the riparian's
needs: 9 of the stream flows betwern tho npanans’ properties,
then neither can withdraw more than half the stream ns a
maximum (RWC 9),
8. lrrigation Districts of “INCORAY

Water weers within Tergation Disticts of “INCORA™ have
the following obligations: 1) to pav all asseasments legally
ansennedd by the District, 2) to conatruct on their property the
works necessary for arrigation aned demnage, 3 to allow Dise
trict emplovess access to property o determine conditions ol
irvigntion warks wid clans of erops, D to egmply with irnigntion
plans of the district (DR 21); 5 muest not dllow loss or enves.
wive une of water in irrigation, 6ty receive the water avvord.
ing to the turns established during davtime or night-Line
(IR 45).
(. Sale, Rent or Transfer

Water une rights caninot be transferred by aule, gift, barter
or any other wiethod, nor rented or e winbered, Personal rights
may not be acquired over them eveept when a transfer invelves
the transfer of the properts on which the water was to have
been apphied avcording to the orginal concession or nparian
right (RWC 4). Even when o transfer imvelves the transfer
of Innel, it munt be approved by the *Water Contral Authonity”
who mav remse to allow at for teasons of public interest
(RWC O,
1. Gineral

AN uners are regquired to instail measunny devices at their
point of diversion or sther appropnate location to measure the
water (WC 9, RWC 39, DR 13). Municipahtes ard Depart.
ments are profubited from taxing water use (RWC 3).
Losx of Rights
Ao Forfetture

The Lagislature and the Presudent bave the power to fix
and determine the causes for which water we righ*s may be
forfeited. In order to declare a forfeiture, “INDERENA" in
required to give notice to the intorented party spreifying the
rearon {or the proposed forfeiture, The party then hax 15 tdayn
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within which to rectify the conditions specifiod for the forfeiture
or to furmulate hix defense (WC 10, FH 13, RWC 38b, 39).

The following are specifie causes for forfeicare of water
une rights provided by law:

1. Failure of the water user to install water measurement
and control devices at his pont of diversion (RWC 30, 38a).

2. Falure of o company, which supplies water as o public
service, to comply with the conditions of it concessinn or
failure to make efficent, regular and continous debsvers of
water (RWC 31, J8a),

A Attempts by the wser or concesaon holder to sell or
transfer his water use right without the approval of the *Water
Control Authority” (RWC 33, (18a).

4. Faddure of a concersioner to observe the express condi
tions contained in the concession undexs the prior approval
of the “Water Control Authority” i obtmned (RWC 34, J8ce).

S, Failure to begin or complete construetion of canals or
electric plants within the time fOixed or failure to provide
service within the time period specified i the grant except
when the delay 15 due to an act of God duly proved (RWC 38d).

6. Failure of a public service company to provide sersice
duning a period of 30 working davs except when such failures
are caused by an act of God duly proved (RWC 38e),

7. Failure to utilize the water for a period of five vears,

N. Failure 10 pay fines imposed for violnting the express
conditions of thyr concossion (RWC 37, 38g).

B, Ruyht.of Way Proceedingy

A concession to use water may be granted by the proper
aaminisirative authonity before the concessioner hax obtained
the necensary rights-of-way to convey the water to his property.
These rights-of-way must be anposed By judicial process, At
such time ax the judgment of the court w obtaiped with regard
to the right-of-way, such judgment must be filed with the
concession granting authority und the concesséion must there.
after bo changed, amended or forteited to conform ta the court
decree concerning the right-of-way (RWC 32).

C.  Lapse of Wate; Pouer Generation Righta

Caoncessions of power generation rights are granted for
fixed periods of time and lapse when that penod passes (FH
12, 18).
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D. Expropriation of Water Falls

The government may expropriate water falls if needed for
state use upon payment of reasonable indemnification (FH 7).
ORLIGATORY WATER UN),

In lrrigation Districts of “INCORA” the wsers may e
required to follow the irrigation plans adopted for each district
(See 3:5:2-1-2), In order to be obligatory these plans must e
adopted by the Government and the comittee of the District
an indicated in the above reference (DR 18, 17). Land within
an Ireigation District of "INCORA” may be expropriated for
frilure of the owner to comply with irrigation plans (DR 17).

PUIORITIES BRTWREN USE RIGHTN
Order of Priorities
A, General

‘There i no statute which expressly establishes w priority
among various water uses, However, there s a provision that
miners may not construct works which deprive the land owner
of water necessary for the following uses: 1) domestic needs;
2) cattle watering ; 3) irrigating entablished crops and plant.
ings; 4) machine power or industrinl use; and 5) irrigation of
now plantings. ‘These uses are protected an against mining use
diversions  whether established or in the process of bheing
entablisned (CM 176, 208). No express priority between the
above usen ix established, even though they are mentioned in
the above order,
B. [Irnigation Districts of “INCORA™

A system of priorities ix established for water use during
periods of water scarcity within the Ferigation District of
SINCORA" ax follows: 1) supply of population centers lving
within the district for the domestic needs of the inhabitants;
2) supply of domestic needs for district inhabitants; 1) live:
atock watering: 4) irrigation of lands within the district in
accordance with the irrigation plany; 8) electric power genera-
ton: 6) supply of industrinl establishments where the water
in roquired for powering machinery; 7) other uses an estab-
lished by the Nationn] Government (DR 14, IR 28),
How Prionities Operate

The priorities provided in A above seem to provide a group
of vsen that take precedence over mining uses but does not
ostablish any priorities between those uses nor explain how
any such priorities would operate. Priorities entablished in
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B above operate in periods of water scarcity within the district
and in this sense establish a definable set of prioritien. There
is no expreas provision giving preferetice to concessions or use
rights which arv granted earlier than others (CC 918).
RIGHTN.OF-WAY RKLATED TO WATEN UNE

A right-of-way in defined as an encumbranee imposed on
one property for the henefit of another (27 870), He that han
a right-of-way alsd hax the legal power to exercise it, and may
remove water from a source on neighboring property, and may
Ko to and from the source even though not expressty given this
right in the title (CC 885, 924m 986), ‘T'hey are inseparable
from the property to which they are attached (CC H83),

Rights.of -way are clamificd an;

1. Continuous ‘Those that can be or are exercised perma-
nently without the intarvention of man, such as a canal right.
of-way (CC 881),

2. Duscontinuous. Those that are exercised at relatively
long time intervals and involve the intervention of man such
ax those for transit (CC* 881),

3. Posttice: Thore that impose on the owner of the servient
property the obligation to allow something to be done such
an construction of canals and transit rights.of-way.,

4. Negative: Those which impose a prohibition on the
servient owner to refrain from doing something he conld have
otherwise legally done,

8. Apparent: 'Those which are continuously  exposed to
view such ax o teail,

6. Non-apparent: ‘Fhose which are not continuously ex.
posed to view,

The general classifientions according to origin of rights.
of-way are natural (CC 891 to 886); legnl (CC 897 to D38);
and voluntary (CC 837 to 841) and are conmidered Inter,
Voluntary and Natural Rughts-of-Way
A, Naturgl Drainage

This class of rights-of-way result from the natural loca.
tion of property in relation to other natural features, No
exprens or implivd act nor legal fonalities are required to
establish these sights-of-way,

Fhe natural drainage vight-of-way  requiren the lower
property owner to allow the natural drainage from upper
property to pass through his land provided that the course
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of the water is not altered by man, One may not intervene
and direct the course of a stream frons its natural course unless
a apecinl right-of-way i established, The ownere of the upper
or lower property cannot de anvthing which would alter or
agprevnie the use of such right-of-wny (CC 891).

B. Voluntaes

I, Kyprear  Anvone mav subject his property to such
righte-of-way as he chooser aml acqure them over neighbor.
ing propertien with the consent of the owners, provided sich
agreetents do not violate the law (CC 9347),

2 dmpled: A vight-of-way s given by amplication when
the property owner establishes o continuous and - apparent
worvice over part of his property for the henefit of nhother
part and later xells or transfers one of the parts withowt making
refoerenve to the sepvive (CC IR),

3. Presenptiee Open and notorions use of o nght.ol-way
for n cannl over a perimd of ten vears from the date of the
construction of the works establishies a pight-of-way by presenp.
tion (CC 97, win, 2018, 2620).

Co Legal on Raparan Lands

Logal rights-of-way are related to public needs or indi.
vidual usen  Ax they pertain to the public they are recognized
on riparigh lands an necessary for navigntion uml Hotation
(CC BAT), Such riparian land rightxeofoway are described in
more detail s connisting of 1) o right to n tow path, @) a nght
to remove boats onto the shore and e them to trees for
repaars aned removal of mulbs, ) the right to sell goods 1o
riparinn land owners but such river wsers may not mnhe publie
walew of goods without perinission, ‘The riparian owner may not
cut treen that boats are tied to (CC BUR),

Forcefully Daipoaed Righta.of-Way
A, Ceneral

Al righte-of-way over priviate property must be fimposed
through judicial rather than administrative proceedings. The
Government may  administratively  grant  rights.of-way  over
public lands for the banelit of communition or private propertios
which border nuch public lands (RWC 8, FH ). Though the
authority granting n water use coneession may . grant n
right-of-way necessary for the exercise of the concession, rights:
of-way that w!2) be needed munt be apecified in the petition
for the water s concession, The probable characteristies of
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o right-of-way that might e geanted through the judicial
process in future procesdings is a fnetar to be considersd by
the “Water Control Authority” in establishing the characteg.
inthew of the water use concession (RWC 22, 28),

B. Conditions Prevedent

All Innd ix mubject to the impasition of a rght.of-way for
a canal except land covered by homes, huildings, corrals, patios
and gardens (CC 919, 920). The property that will henelit
from the right-of-wny must need the water for the domentic
use of ite inhabitants, for the irrigation of its crops or pastures,
or be an ndustrinl establishinent  that requires water  for
powering its mnchines (CC 919),
C. Characterinti

The right-of-way consinta of o passagewas by which water
may be conducted through the servient property at the expense
ob the dominant property owner (CC 8918), Thix night extends
to irrigation and dramnge canals (CC 028),

1, Koute "The rowte of the night-of-way throtugh the servi.
ent property is determined by the judge hased on the foilowing
criterin: #) the route that permats the free flow of the water;
b) the route that will not be unduly costly beeruse of the
nature of the il Within these two limitations the alternative
in preferred that does the least damage and ax the shartest,
The shortest course is defined to be tha, which s least prejudi-
cinl 1o the servient estate and least costly to the interested
party, unless the contrary w proved, ‘The judge musi reconeile
the interests of the partios and in doubtful cases must decide
in favor of the servient property terests (CC 9229,

2 Indemnifieation The nterested party must pay the
servient owner the value of the land oveupied by the cannl
nned the margins un desegibed above, plus an additionnl ten
pereent of this totad value, ‘Che interested parts must also pay
the damages cnuned by the constraetion, lilteation and overflow
which result from defects in the comsaruetion of the works
(€L 923).

ATy of Construction The works must he conatrueted
to prevent damaging filtration, overflow, stagnation, rubbinh
and dnit aceumubation, ‘The conatruetion must inelude hridges,
flumen aned siphons ax necessary for the bent administration and
communication within the servient property (CC 921, $30),
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4. Rights and Obligations of the Partics: 'The owner of
the canal muy nrevent all crops, plantings or new works from
being placed i the lateral space of n right.of-way (CC 925).

Tho owner of the servient property may require those who
petition for a canal right-of-way over hin proporty to utilize
an oxisting canal and share in the costa of maintenance, con-
struction and repair, provided that no substantial projudice
results to the interests of the dominant owner (CC 928).
If the dominant owner of a canal clects to introduce a greator
quantity of water in the canal than originally provided for,
he may do so but must inderinify the servient owner for all
resulting damages (CC 927),

The servient owner must allow the entrance of workers
to clean and repair the canal but muat be given previous notice,
Ho must also allow the entrance of an inspector or watchman
but only at intervals fixed by the judge in the event that
the partios cannot agree (CC 924),

D. Procedure

Righta-of-way are imposx! in summary procecdings in the
ordinary courts (CPC 414). A complaint is filed containing the
logal requiremonts; it in roviewed and accopted by the judge,
and a summons in served within ten days after nccoptance
(CPC 48, 86, 87, 415). Everyone who has an intereast in the
dominant or servient property, acrording to the official record.
ingn, must be served with a summons (CPC 4283,

The defondants have two nionths after the service of
summonn to {ilo their apswers to the complaint (CPC 99, 400,
418), ‘The judge then fixen a period not to exceed 20 days for
tho submission of proof, During this time the necessary hear.
ings are weheduled (CPC 404, 408, 418), Export withesses
must view the propoerty involved to verify the facts and formu.
late the route and conditions for the proposed right-of-way,
Anyone who has heen in actunl possession of the property for
more than a year must be joined as partion to the action
(CPC 428).

After the period has expired for the submission of evidonce,
the parties are given an opportusity to present briefs and
final arguments for n period of five days (CPC 418). The
court then enters the judgment (CPC 420), The judgment munst
fix the amount tc bo paid by the plaintiff as indemnification
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for the right-of-way, or for the restitution of the land as the
case may bo, and when such amount has been paid the judg-
ment must be formally filed in the public recorder’s cegistry
at which time the judgment takes effect (CPC 428), Theee
fudgments may be appealed ax in other civil enres (CPC 300,
407, 421). An authenticatad copy of the judgment must he
filed with the administrative authority granting the water use
right within 30 davs following the exerution of the judgment
(RWC 32y,

5. Admnteatiee Procedure on Publiec Landx

The government in autherized to grant heenses o vightse
of-way for canals over national property, streets, plazas g
other public wayx and wuch rightsof-way are imposed through
regular administrative proceedings (FH 10, RWC 8),

F. Canaln and Warks for “"INCORA" Iustricts

When righta-of-way are vequired for the cannds and works
of "INCORA" Dintricts, an abbrevinted procedure requires n
period of negotintion with the property owner, I no agreement
in renched for the impoxition of the right-of-way, the exproprin.
tion proceeding in filed and the land may be occupied. Tindem.
nifiention is paid in accordunee with appraisements mosle by
expert assessors of the Geographicnl Institute (Decree 1112 of
1982, Articles 40 to 6i1).

Ternunation of Rights-of . Way

Rightu-of-way  related to water uxe are terminated o7
extinguished for the following reasons: 1) by the termination
of the water use right; 2) by the arrival of the day or the
vondition on whicl it was expressly declared to terminate;
) by confusion or, that i, when titlex to the servient wnl
dominant extiaten become united in the same person; 1) by
renuncintion of the right-of-way by the owner of the dominant
entate; H) by non-use of the right-of-way for a period of 20 vears
commenecing nt the time the dominant owner stops uxing o
right-of-way of continuous uxe, or for thosxe of discontinuous
une, it commences ot the time the dominant owner commits
some act inconkistent with the right-of-way (CC 9423,

I the dominant estate belongs te mare than one person in
undivided interests, then the intesruption of the prescription
by any one such owner effectively protects the right of all
(CC 943).
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Termination of Righta-of-Way

HARMPUL KFFECTR
Flood, Erosion Control and Conservelion

The responnibilition of “INCERENA" include: 1) ostab-
lishing and administering zones for the protection of witor,
forests and wsoilw; 2) establishing and administering progrums
for the improved conservation and dovelopment of all renow.
able nataral resouress; 3) organizing river basing of Integrated
devolopment for improved conservation wnd use of renewahlo
matural resourcen, ‘These functions can be delegated to other
government entition by the faverable vote of the Bourd of
Directors of the Ministry of Agriculture (R 22, 23),

Private property owners and those cultivating publie lnndx
azo prohibited from cutting fozesta protecting water sources on
private or public Iandn, V'reen may only he harvested with the
pormission of the government (RWC 17), The nearest polico
agency v responsible for the enforcemoent of these lnwn in
gonen of protection (RWC 83),  Inspectors of Natural Re-
sourcen rogulnte the cutting of foreats that protect water sources
(10 3-1.h),

The convervation and improvement of irrigantion works
within Districts of “INCORA" are responsibilition of the s
trict n-2ministration (D32 9).

Drainoge

Providing adequate drainage v one of the funetions of
“INCORA" Trrigntion Districts, Thowse districts are defined
an ngricultural unite that have works that protect the aren
against floods and provide for the drainage of Innd under o
program of rational exploitation (DR 83,

Contammation

Riparian users may not contuizinate water dostined to
culinary, domestic, irrigation or industrisl uses (RWC 9).

“CAR,”" within its geographical aren, has the FeRpPONR|
bility of proventing water contamination,  Fvery now water
dincharge within thix aren must he authorized by “CAR" and
in subjoct to its regulntions and control (CA 4e).

FINANCING WORKN AND ADMININTRATION
A, lrerigation Districtn of “INCORA"

The Districts of “INCORA” ure financed as part of the
ovornll Agrarian Reform program of the country, Undur this
program the bonoficinries of thix program pay for the land,
the irrlgation and deninage works and stream flow rogulation



de11.0
detlel

COLOMNIIA 117

by paying these bonds which are amortized in perlods of
16 or 26 yours at intorest rates of vither two or seven percent
per annum depending on cortnin fnctors (ARA 20, AR 16, 77).

The ndminbatention, repair and maintenanee contn of the
Districts are puidd by the users, ‘The amount of the assessment
in based on the annunl budget of the District and divided into
nnessmients agninst all of the users in the District, B s calew.
Inted on o busie fixed amount per user and an addod mmount
which in baned on the volune of water the user consumes
(DR 140),

B, Vigdance and Contral CGroups

These groups function only in controlling regulated rivers
andd are under the authority of the regional officen of *INDE.
RENA' Their functons of policing water wse, clenning nnd
maintenance within the regulnted aren they serve, i financed
by assensments to the uners in the aren (V 1),

LEGINLATION ON sE% OPHEN THAN IRRIGATION
Damestiee

Water cannot be removed or diverted from strenms for
domentic unen exeopt in aceordanee with the law (CC G83),
One of the uses that o riparian may make of the waters that
flow through hix property ix to satisfy the domestic and stock
watering neods on hin own property (RWC 1, 9), Riparian
righta are subject to expropriction by communitios needing
the water for domestie use (CC 80323), ‘The government can
Riant the use of streets, romds and public ways and public
property an vannd rightsofoway for domestie uses of  water
(FH 10). Conces=mn may be geanted for domestic water use
mn follows: 1) for the domentic needs of o community, 32) for a
farm or property needing the water for domoestic serviee; )
for cattle watering (WC 6, RWC ),

In making inspecetions related to proposed  coneessions
the protection of existing domestic nnes is required by law
(RFH 56). Public service companies furnishing water to ordin.
nry uners are subject to the tasiffs and quality controln of
"INDERENA' (RFH 1),

The priority for wses in periods of searcity within “IN.
CORA" Irrigntion Distriets given first preference to the domes.
te unes of communitios, then to the domestic needn of the
Inhabitants of the dintrict and eattle watering with all other
usen Lollowing in priority (DR 14),
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Motive Power, Industrial and Rlectrical Generation
A, Motive Power and Rlectrical Generation

There v oxtensive logintation on the use of water for gen.
orating motive power and olectricity (FH, RFH), The Na.
tonal Government controls ownership and wse of the foree
that can ho generatod with water but excluding water foreo
wnedd for the benefit of a farm or powering fnrm machinery
(FH 3),

Though the National Govornment reserved the power to
control such use, it alwo nuthorized the granting of uke rights
to such water foree for motive or eloctrical generation to loeal
government entition, companies and private individuals, Such
une rights are limited to not more than 56 years (FH 4, 8),

Thoy are ancquired through the same proceedings s are
indieated fn 3-0:2-18 and roforencen in that section detadl specinl
requirements for acquiring use rights for motive power genera.
tion, Uners generating up to 100 horsopower may use the water
without a concession (FH 3),

Motive force users may not intorfere with other usen
(FH 6) and when such uses do interfore there must be expro-
printion proceedings amd payment of compensation (FH 7).

Whon wator power users soll the generated eloctricity,
the rates chargod are subjoct to governmental control (RFH
g, 11),

B, Induntrial Users

In the faw there i froquently no distinetion mude betweon
induntrinl uses and the usen mentioned in the provious para-
graph, Thus, many industrinl uses are directly relatd to power.
ing machinery or genoration of electricity, Howover, rights to
industrinl uses are granted by the same procosses, torms nd
conditions an usen for other purposes (FH 10), Industrinl usos
nro glvon a priority in uso an explained in 3-7-1,

Transportation

Tho une of the water for transit and navigation are public
interest usen and are subject to control by lnws and regulantions
(CC a78). Riparian wator users may not exercise their use
right in a wory that violates the lnws and ordinanees protocting
und henofiting nuvigation and flontation on the public stronma,
rivers and Inkos (CC 893).
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Muedicinal and Thermal

Thore are no significant special provisions in the law
rogarding this use,
Mininy

No permission s required for the diversion and uso of
wator from public stienmr for powering machinery (o work
mines within the lmitations provided in the mining code,
Such uso v exempt from the general requirement of obtaining
n concession from the governnient provided that the foree s
limitod to mining development (WC 12),

Phe right s Himited and may not prejudice or injure publie
works, communition or water used by communities, domestic
uron of Individunis (CM 1756, 208), or doprive the land ownoer
of water nocossary for the use of hisn family, crops, machines,
industrion and frelgation (CM 176). Ax between varfous mining
uses of the knme wates, preference ix given the miner who first
divcovered the water (CM 206),

Other

SINDERENA" v charged with the execution of programe
for the development and repopulation of fikh and other nquatie
Hie (R 230).

NUNTERRANEAN WATEHN

Anyune may placo w well on hiv own property even though
it does diminisyy vhe water supply of another woll, A woll must
bo closed it water produced is not safficient to be of utility or
it the damnge to third partivs In greater than hin honefits
(CC 1002),

The “"Water Control Authoritien” are specifienlly charged
with the regulntion, administration, conservation el develop-
ment of subterranean waters (R 22, 23, CA 4a).

PENALTIEN AND NANCTIONN

Policing water une in the subject of specinl legislation that
imposes water law  onforcement  responsibilities on - various
agencien and officials, Phese renponsibilitien are included in
wection 31 In reforenen to "INDERENA Vigilaneo and
Control Groups, Water Manters, police officials and mayors,
“Water Control Authorities” are required to investigate all
flegnl unen of water and initinte procovdings to terminate such
unen (WC 16),

Police authorition enforce the removal of plunts and troes
in the streams and on the banks that impede the free flow of
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the water (WC 18). “Water Control Authorities” have the
power to impose fines not to exceed 500 pesoa for infringement
of the conditions and obligations imposed in concessions or
stveam regulations (WC 20, RWC 38, 37). Failure to pay the
fines may result in termination of a water use right (RWC 38g).

A water user's failure to construct works required by
government order to control and regulate water use is subject
to a 500 peso fine (RWC 50).

Cutting trees that prmtect water courses or planting trees
or plants in streambeds are illegal acis and subject to & fine
of from 20 to 200 pesos, Injured third parties may also initiate
regular civil or penal actions for recourse against the same
acts (RWC 17, 19).

Water theft or illegal use of water that results in prejudice
to third parties is subject to prosecution under the Penal Code
provisions for regular criminal prosecutions, Al persons over
21 years of age having knowledge of such crimes are required
to file a jcrmal complaint (Penal Code 423, RWC 54),

All administeative or criminal fines imposed for violations
of lawn or regulations are payvable to the National Treasury
(RWC 59).

Public Service Companies who furnish watess to the publie
and charge more than the maximum ate established by the
government or charge preferentinl rates as between customers
are subject to a fine of up to 500 pesos (RFH 16).

Within Irrigation Disticts of “INCORA" the district chief
may impose fines of up to 2,000 pesos and indefinitely suspend
the use right of any user who: 1) steals irrigation water; 2) uses
grave profanity, threatens or assaults dintrict officers; 4 de.
stroys the wark of other users; 4) commits clandestine acts
that injure thixd partios; 5) closes or obatructs maintenance
roads; 6) sells or transfers the water to neighboring property;
7) damages tho atructures, canals or equipment of the districts
(DR 22, 23, IR 1),
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INTRODUCTION

Referencen and Key to Abbreviations
A, Rl‘/a'h'm'a‘l

The references i thin xection follow the subject matter
to which they refer, and are in holdfaced parenthesis  These
references are alphabetieal and numerical symbaols such  an
(CC 101), ‘The letters refer to the Inw, code or regulation s
the numbers refer to the articde or section number The key
is un follows with the official Spansh eitation following the
Englixh but in parenthesis:

(CC ) = Civil Code of Fouador, 1970 (Codign Cival,
Septima Edicion le 20 de Noviemhbre de 1970,
publicada en Suplemento Noo 104 del Registro
Oficial,)

(CP ) = Penal Code (Codigo Penal, Suplemento del
No. 147 de Registro Ohcial del 22 de Fnero
de 1971).

(CPC ) = Code of Cival Procedure (Codigo de Procveds.
miento Civil, Constitucion v Leves de ln Re.
publica del Ecuador, 19680),

(CS ) = Uealth Code, 1971 (Codigo de T Salud, Reg-
intro Oficial, No, 158 de 8 de Febrero de 1971)

(IN ) = law Creating the Ecuadorian  Institute of
Water Resources 1966 (Ley de Creacion del
Instituto Ecuatoriano de Recursos Hidraulicos,
Decroto No. 1551, publicado en ¢l Regintro
Oficial No, 158 del 31 de Noviembre de 1968.)

(LA ) = Water law, 1972 (faoy de Aguas de 18 de
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Relerencea and Key to Abbrevintions

Mavo de 1072, publicada en el Registro Oficial
No, 69, 30 e XMavo de 1972
(LC ) = Law of Roads, 1968 (Lav de Caminos, Decreto
Supremo Noo 1AL, expedido o 30 de Junio de
1961, promulgado en el Registro Oficial No,
N5, de T de Julio de 1064
General faw  of Minimg (lay General de
Minena, 10 de Agosta de 107, Decreto Sue
prema g, Registeo Ofwaal 5110 de 2 de
Febrero de 16865 )
(RA ) = Genernl Hegulation of the Water Faw ( Regia-
mentn de Lo Loy de Aguas, Decreto Supremo
10 de 15 de Foero de 1971, Registro Oficial
21 de Enero de 1071)

n

(LM )

B. Abbeetiations

CINERHI = Feundornan Water Resources Lnstitute (In.
stituto Feuatoriano de Recurmos Hulrauheos)
Gragraphy

Eevador i a tnangalarly shaped conntey, bordered on the
went by the Pacific Ocean, on the southeast by Peru and on
the north hy Colombia, "Fhere are TOR20 0 square miles {280,
200 square Kilometers] of terntors which s disaded into three
distinet geogeaphical rones aneluding: 1) the Swerrn or Amales
Highland zone, located i the wdand mountmin range and
ranming parallel to the voant, 2 the coastal Guasas Basin and
surrourding lowland arcas, D the castern Mmnzon iver Basn
arca commonly known an the Orente
Climate

The general chmate and nanfall sary greathy watlun the
country The Siweren s charactenzed by amany macio «anates
which vars i tempesature and eonfall from vers drey to hand
The Orente hecomes progressively more humid with more tn.
(nll toward the east  Hhere too, thepe inoslight seasonal sanation
i the vntall pottern “The coastal areas are marked with
micro chimates hut tend ta be hot and hainnd weth heavy
seanoial tmnfall and relatively iy seasons av well However,
within thiv 2one there are fnrly extensive deserta that sastion
practiually o segetation  Hhs elatively smadl countiy on
the equintor haa extremes of permanently snow cappesd soleae
peaks rising up 1o 20,700 feet {6000 mwters] and low tropical
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jungles of the Amazon and Gunvas Basin and the desert like
arean of the i onal
Papulation

The population of Fouadar by the Intest census s around
600,000, There are three pranapal urhan venters Guavagul
on the coant upd Quito and Caenca e the Sieera Howeser,
the greoter portion of the population s raral, agricnltural and
located prmaniy an the coastal and sicrea reions with httle
popslation i the Orent
Irrigation

Lengation s an important factor i agricultural prodaa hon
- Foundor  “Phere i an estunnted  LIGO2 aores [ 177,500
hectares ] of strgated land - Phas represents 1687 percent of
all cultiwated Land and 16 percent of all the land in the country,
LKL ATION
Lagishution i For

The tollowing v w general view of the sarons enm tments
welated to water law and sdimimisteation whah age now in
force “The Water Law and Cinal Code contin imost ot the
substantive provisions related to water nghts A magoritsy of
the provedural provisions related to water sdnmstintion age
also found i the Water Law  The s creating “INERITE
is the banie adnnmistintn e orgamization enactiment hat 3t also
tontmins substantive ad procedural provisons

The Regulations of the Water Law detine and amphiv
the basin concepts ostablished e the Water Law

The tollowing sodea and Laows also telate to the suhjects
generally wigtgeated by then titles Gl Proceddure, Penal,
Health, Mo, Agranan Reform and Colomzation and flonds
Process for Pegaddator e Clagngs

Fagaslative o ange « oo Bouailor are imtinted by o legaslative
Commasion and veguue the approsal of the Caunal of the
Mimisters of the Govenment sid the signatuze of the President
ol the Repubin
OREANIZALION VOR WATEN ADSIENISTRALION
(;I'NC hl/
A CINERIDT

Vo Goneral “ENHERDE oo cempantonomous governtent
entity through which the wateg gesources ot the countiy are
protected, contralled and adununistered  Involvement of other
agencies in the admnistiation of water s anditeet or through
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General

their representation on the booard of directors of “INERHIY
an herenfter deseribwd.
20 Central Orgamization

n. “INERI is naanaged by o board of director, ‘The
President of the Board i< the Minister of Agriculture and the
four members of the bourd consist of the Technieal Director
of the Genernl (Mfice of Economic Planning or his representa-
tive, the Executive Director of the Institute of Agrarinn Re-
form and Colonzation, an elected epresentative of the private
agricultural interests and the Manager of the National De.
velopment Bank or las Credit Manager (IN 6),

b, The Fxecutive Director is desiginated by the Min.
ister of Agnculture  He serves o four year term, is a non-voting
member of the hoard of directors and s directly responsible
to the board for the management of the affairs of the Institute
(IN 9, 1),

¢ The basie funetion of “INFRHI® w to direet the
improved wse and protection of the water resoiirees of the
country (IN 2). Specific responialities include. 1) planimng
the improved use and development of water, @) naking evalua.
tions and inventorien of the water resonree, 3) estahlishing
zanes of protection; 4) decinring states of emergency and die.
tating measures that are necessary for the protection of water;
5 exeenting programs for the protection and development ol
water basins (LA 133 ) heanng and processing petitions for
water use concessgons and pesolving conthiols over witler use
(IN ). Other more spesafie duties nre detailed i other parts
of this work.

dThe Advisory Water Couned acts as oo specinl come
mittee of the Board of Direvtors, ‘The Conneil hrars sdminis.
teative appeals from the decpions of the regional agens e
of “INERHI" and oo advises the Board of Directors in
entablishing general policy for “INERITY (LA N1, RA 2).
CINERIES" legal advisor setves as the general secietary to
this Coundcil (RA 3, 123, For an explanation of the procedural
functions of the Council see 1282208

B Regional Agenoes CINERMEY has eight regional age
encien that exercise ool junsdiction over defined niver basins
and are adiministered by o Chief (RA 1, 14), Other ageney
officers are an emineer, legal advisor aad o sectotary (RA 18,
18). ‘The ageney haw the responsibility for exercising jurisdic.
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tHon in the fisst instonce over petitions i concessions of
water (see 80200, resolving conflicts inver water use (see 125200
and imposition of sunctions and penalties for vinlations of the
water law and s regulations (see 811 GY CRA D, 20),
B. CEDEGE Plas awoa specnl tegionitd deselopment comnns.
minmion  CEDEGE punsdiction ss himited to the Guavas Hivet
Basin, Withan the basin, iis powers encompiss most phases
of general deselopment ancludimgg the promotion of irngated
agncalture CEDEGE may amitinte the creation of apednd
irrntion distects wathin the hasin bt the interal egalntions
of wuch districts st he approvesd by “INERHIT
CoOthers “INERHL on petition of mterested parties, i the
nuthorits that grants all classes of water use voncessions ow
ever, other agencies must approve some asses of ases hefore o
petition can be smtiated Phese agenons cdade the Faoga.
dorian Tostitute of Simtars Warhs for cubinary uses (A 108);
the Ecundoninn tostitute of BElectnfuwation tor elestneal energ
production (RA 115); CENDES for imdustiml prodaction (RRA
L) the General Baeaw of Geology and Mines for manimg
uses (RA 117): the Mineay of Public Health for medn il
nnd mineral waters (RA 97,1000, “Uhere are s number of other
local entities such an municpalitees that hase constroend snd
operated small arngation projescts

4202 Uner Orpantzations
A Water User Awsoctgtions

Voo General The formation ol vser assocgbions i manda
tory. when moie than five water users have water use nighta
from o common water source “Ihese assoontions are straetyred
along general corporate hines, amd are subjest to the techngenl,
administrative and degal supersiaon of “ENFERIET (RA 27, 20),

The ogameation meeting for the Nssontion mas be
called either by “INERIE or mterested parties by notily ing
witer concessionets eight dovs pnior 1o a0 general assembly
meeting. The meeting as helld for the parpose o electing
Board of Directors Pl notice may be aven by o nehio or
press prochimation o through preisonnl service of o otntion
on the users (RA 28),

o General Aswemody "Phe General Assetably s the nunn
authority of the Water Users Awsociations s funections by
vlecting the Hoard of Duectors of the Associntion and alwo
hears amd coniders annual seports of work accomplished aml
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investments madle, Each water user within the ares han one
vote if he holds o water use cancomion reengnized hy "INFRHI"
regardless of the quantity of the water wse right (IRA 31, 32),

3. Board of Directors The Board is composest of o Proni.
dent,  Viee-President, Secretary,  Conteoller,  Administrator,
Preasurer and one member representing each secondary canal,
Ench Board member nerves for n one year term The joaitions
are obligntory and without pay except for the Admine tar
and ‘Preasurer whose salarion are fixed in the internal regula.
tionw, A Hoard mamber must e o concension halder with n
right to vote and mav not be delinguent in his obligations to
the Boanl (RA 1),

The Hoard has the following powers and obligntions: n)
to comply with all “INERHIE directives; 1) to protect users
eightn and to enforee water Jaws b regulntions and  the
Board's internal regubntions; ¢ to adopt internal opernting
rulon, ) 1o mnintain o regintey of users with det Hed informa.
tion regarding their nghts, @) to establinh irpgntea tarns ol
submit them to “INERHI for approval each Sovember; ()
to plan and control the efficient operation and maintenance of
the canal and related works; @) to rqure the doatallntion of
proper meanuring dovicen by the users, h) to approve the
hudget propared by the administestor, 1) to control iImvestments
made v aceordanes with the budget; 1) to sanction users for
failure to comply with their obligntions; k) 1o review reports
from the officers, 1) to make an annuanl repart of "INERHIY
including details on investments, work accomplished, netion
taken by officers to rnish copien of the recards (RA 10) 3
m) and to arbitrate disputes between users (RA 1), The
officers of the Hoard have daties indicated Iy their tithes
(RA 44, 40, 48) aned, in wdibition, the admimisteator serses an
the water manter or police authority with regard to water s
within the aren (RA 47),

The serrce of wvenue for the opetation of the board comes
fram amsenngiients made to the users or niembers of the associne
tion paid either in work or mones {RA 42),

B, Treigation and Draimage Comminsona

Lo General A apreisd otype of user organizstion i pro.
vided for the management of an ireigation aystem eonstracted
with atate funds, Thene nre generndiv: ealled Treigantion s
Drainnge Commissions but iy nlso carry the name of the
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related river or works, In order to crente these commisaons,
interestesd partios must have the prior approval of “INERIL"
Thin approval s given ondy after the subnission of techinenl
staedion, budgets and fundhing proposads that demonstinte the
need and feaaibality of the Commnssion (iRA 8),

CINERII exereines supervision and contiol over the cam.
minnions to ansure that they comply with then goals il
functions "Fhe decsions of “INERIIT with teapect ta come
mirminns are obhgatory (RA 1),

D Regudationn Fach commiesion has ate own iternnl
regulnticns approved hy “INERIIE” Phase egadntions deseribe
the aren i scope of it juriehie ton and segabate 1 G ites,
relations withim the Commiesion, tghts hetween users relative
to vae el disthibution of the water and other activities vediated
o sueid wd economie deselopiment (RA 30),

The commissions, an conrdimation with “INERII and
the various hutenus of the Minstey of Production, formulate
tentative or alternative coltivation and ognton planse fm
the area. "These plans are rendpusted an acconlone e with the
availability of water (RA 81), "The arneation and dhimage
works conntenctend by the compusaions st comfinm to spes i
cations of “INERIE amd an annsl immventory of such works
constructed by the commmsion nmst be subptted to INERIT
(RA o),

See 400 toe the detarded fomncimg procedires for works
consticted by the commssions  Obligntors water ww as dix
cussed e 6.0 applies to users e Teegation and Dratnage
Commismions
¢ Othirs

The above two types of user organizatums nee speofieally
provided fur by daw for g water use Cooperatives,
anncitionn of farmers and native conmunsl saganizations are
alwe known to be directhy nvolves) i the manmgement of water
distribution to members hut other lows not dealing specifiealis
with water sivsmistration govern therr formation and operation
Regininiv
Ao INRERNE

Al water ameis were regpinied o tegister thenr water sise
rights with “INERIFE within one sear from the adate of the
Water Law amd endhing on May 18, 1073 (LA 08), Al new
resolutions granting or denying concesaionn made after May 18,
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1072 are alvo required to e registered with “INERHI" (LA
23, 08).
B, Water User Axvoviations

A registry nmaintained in the records of Water User Axso.
cintions (ree 4-3:2.A) must contain the following infornation
supplivd by encly user who ix a meimber of the association:
1) wser's name; 2) date of the title to the water we right or
concension: 1) volume of water covered by the right; 1) name,
loeation and amount of land within the farm; ) loeatient and
type of water mearuring device; ) capaeity of the diversion
and conal works: 7) amount of area that ean e irrigatod;
8) name of the water source, canal or other works that wupply
the intnkesn: ) number of diversions and intakes to the farm,
10) amount of land in each type of erop and when it is planted;
11) aren to be covered by crops in the following year: 12) sach
other information an nny he reguired by the Assovintion regu-
lntione (RA 37),

OWNERNIHE AND CONTROL

Some things, including waters, are aeclivred to e cammon
to nll men and are not subject to ownership, According to the
law, no nation, corporntion or individunl has the right to
own them. The use and enjoymeat of such gootds, nn between
individunls within n nation, are deterniined by the lnwn of
that nation (CC 621, 1185),

The law in specific and all inclasive inite treatiment of
the ownership and control of waters (LA 1, 2, 3),

Stale Ouneralup

Al water within the nation i declired to be nationnl
property for public use, ‘Thin provision in amplificd by the
declaration that the waters of rivers, lnkes, lngoons, springs thmt
rise and die within the same property, subterennean water
regardions of where it in raised, snows, natural water fnlln sl
other water sources are national property for public use. This
public ownershup ennnot be lost nor transfoerred by any method
or approprintion or prescription (LA 1, 2),
Private Ownershup

No private rights of water ownership vxist nor can they be
acquired, Al private water owenership rights that exiated before
onactmont of the Iaw were sbolished, {Ses 4.6:0, 1, 2, & 4 for a
discussion of the right of utilization of waters (LA 3).
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Ownership and Control of Riverhedn, ete,

In principle, the beds and subsoil of Inkes, lgoons, FiVerN,
atreams and oiher permanent courses or impoundments of
water are property of the state for public uawe (LA 4). T'his
public ownership extends to the average high water mark on
the bank. Details defining the limits of this ownership are
loft to apecial lnws (CC 630:2) ax follews:

1, Farth depesits which adhere to the bank of o Inke or
riverbed, caused by the gradual action of water and called
alluvion, hocome et of the riparinn land owner's property
within hix boundary tines which are extended dire-tly to the
water, provided that such deposits remain ahove the high water
mark, However, in inhabited ports such deposite hecome the
property of the State (CC 631, G85, G81),

When an extension of the boundary resaitts in the bound.
arion cronsing hefore they reach the high water nark, the
trinngle formed between crossing of the Hnes and the high
water mark in divided into two equal prrts between the con-
tiguous owners on o line cotmencing ot the cross and extending
to the high water nark (CC G8G),

9 1t ix moved by food or other natural foree i n
violent manner from one loeation to amaother, the former owner
b o pight to reclnim the Jand by returmng it to his property,
He must do xo within one yerr or it becomes the property ol
the landowner whore it win deposited (€CC 087),

B 1 property s covered by water axon rewult 0f flood
conditions, the ownership renine with the former owner when
the water recedes (1°C G88; LA 10),

4. 1w river changes ite course, the hordering property
aowners iy, with the nuthorization of CINFRHLY construet
the necensnry works 1o return it to it former courne, The
riparinnn or hordering property owners then own the part ol
the bed that permanently remains odey, 1 there are two
ripaeinnn, then the lang ix divided between them hased on
divinion of the dry bed on an equal longitadizia! hine hetween
the two contiguous owners, The right prowvided in this para-
graph must be exercised within two years after the change of
course (LA 11).

o, 1 river divides into two arms that do net lnter join,
the purts of the old bed that remain dry aecede to the adjoining
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property owners in the same manner s in sub-paragraph “'a"
above (CC G90).

6. Now islands that are formed in rivers and lnkes bolong
to the State (CC 632), However, the ownership of exinting
islands are governed by the following principles: n) inlands
poriodienlly covered by water at its high water mark remain as
part of the bed of the lnke or stream; b) inlandn ereated by
the river dividing and then rouniting, remain the property of
the furmer owner; ¢ islands that are newly formed accede to
the nenrest property owner, hy mensuring an extension of hin
houndary to the island or any part thereof nnd ixlands that are
in et closer to two different propertios are divided hetwean
them aceording to the same standard (CC 491),

Control of Structures i Ruerbedn, ete,

Riparian land owners may construet defenses on the bunkn
of water courses in the form of plantings, walls, pilings, re-
tnining worke and others,  Howover, they munt firat inform
SINFERHT” and hased on an fuspection they are either granted
or dented the authorization (LA 9),

In the ovent of n change in the river bed the owner of
the new bed can construet the works necessary to return the
flow to the provious bed with anthorization from INERHI
oven though prejudice may result to the new owners of the
old river hed (LA 11),

Changes in points of water diversion or construction of
dums in olther nntural or artificinl water channels may only
bo mnde with the prior authorization of “INERHI" (LA 5,
8a, 71),

Ripnrinn owners may not prevent othees from constructing
defennos agninst the waters to prateet lower properties (LA 10),

Anyone violnting provisions related te structures must
romave the works, 1eturn things to their provious condition,
roplace the natural or artificinl protection md pay the cost
of replacoment of the works and s responsible for damages
and prejudices enuned by sueh action (LA 78),

The construction of unsuthorized works in riverbods nnd
destruction of naturn! and artificial defonses against the wator
are offenses sdminintentively punishable as provided in 4.13-0
(RA 23).

RIGIT TO UNK WATENR
A right of utilization of waters is defined us a non-transfer-
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able administeative authorization in accordanee with the re.
quirements preseribed in the law (LA 8), The general power
to regulnte and limit the uke of wiaters v vested in CINFRITY
(LA 8, IN3D), All water usen ape subjeet to the existence of
the renources, the newds of the communition, fnims, industries,
and the priovities fixed by law (LA 33),

The state guarantees to use right holders the use of the water
with the limitations that are necessary for it efficient and
productive use (LA 12),
aen Without Formality

The following Hmited tvpes of water uxes mny he mnde
without obtuining n concessjon:

I Water wse for domestie serviee (LA 14),

2, Une of eannl water for domestic needs nnd eattle water.
ing by property owners who huve canal rights.of-way cronsing
their property providing he doex not dam, divert, or contam.
innte the water, No right existe to any continning  future
srviee (LA 70),

B Rain water use nnd storage in tnnks, cisterns or reser.
volrs for purposes of drvigetion, industrinl use or any other
purpose, provided that third parties' vights are not prejudiced
(LA ),

Procedure for Obtanung a Uae Right
A General

A right to the utiization of waters mny be acquired by
anyone who poxsexes rend property or by an industey in which
the water will be utilized, “T'he concessioner neel not have any
title to the property where the water is used other than o
possessory right (LA B), Fxeept as noted i 4-6-1, no one mny
utilize waters unless he obtuing o concession from “INERT
through the process herenftor deseribed (LA 84, 79, B3), A wpe-
vinl provision aatherizes the granting of concersions to waste
wators hut the procedure i the same ns for all other usen
(LA 48).

B.  Petition and Contents

Chiefw of “INERHI regional ageneies have jurisdiction to
grant concessions of water utibization rights, ‘The petitions are
filesd with the officials and they resolve any gquestions raised
in the fiest instanee (LA 70, 80, RA 12, 16),

b General 'The followimg elements must be contained in
the petition:
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n, the name of the stream, river or other source from
which the water will be taken and the Parrish, Distriet and
Provinee in which it is loeated,

b, the quantity needed and the place of diversion,

o, the names and nddresson of the users,

d. the object to which the water will by applied,

¢, the plans for the works and installations to be cone
structed,

. the Zime within which the works will he oxecuted,

R the technienl studion that justify and define the
potition as determined by the regulations (LA 84),

2 Uees Other Than Trrgation - When the proposed use
in for ather than irelgation the following requisites appiy:

n, for energy generntion, olectelenl and mining uses,
eapeelnlly  those included i the Goneral Development plan,
they must present n petition to INERFEL and o fensibility study
approved by the Eleetrifieation Institute, ‘The stidy muit
conjorm to the specifications of hoth institutos, Users for those
purposes must trent the water before returning it to n public
stronm i thin ix dotermined te. be neconsary (LA 40; RA 115),

h, for construction sl operation of industries they
must  present  feasibility  studies 1o INERHE approved  hy
CENDES  tindustrint  developmeat  institute)  amd - propare
studies in aceordanes with techndenl specifientions of both
agencion (RA 1146),

e for mineral development, the petition to INERHI
must he accompanieod by n fennibility study approved by the
Burenu of Geology and Mines and conform to the techiieal
specifientions of hoth ngencien (RA 117),

Additional studies ntd documentation may be required in
relation to conconsions for these usen (RA 118),

3 Dergation of Less Than 1,260 Acres [ 600 hectaros):
When the petition in for the ferigation of from 20 to 1,260
neren |10 to 500 heetares|, then it must contain the following
doeumenti,tion in addition 1o that provided in paeagraph 1

n, objectives, deseription and importance of the pros
Joet ond - deseription of existing irrigntion works,

b, loeation,

¢, available techinieal informntion including plans and
topographical maps, surfiee to be ireigated, witer source, weier
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annlynin, soil studion, deainage possibilities and water require.
munts,

d. work program,

o, costn el investments inehuding project costs, sery-
feo, and maintenanco costs, eapitad repayment and o calendnr
of tentative investments,

Looesthmnted income and henefjis,

R emtimnted profits,

h. wocit) and economice evaluntion,

Lo possible finaneing,

Joo denignw, plaonm, specifications and other stadion justi-
fying the project (RA 121),

4. lrrigatson of More Than 1,260 Acres [600 hevtares):
Potitions for drrigation concession for more than 1,200 aeres
1600 heetares] must comply with the requirements detailed
in paragraph 1 ond in addition must comply with the require.
ments of the Manual of Standards for Planmny regation and
Dranage Systema propared by "INERHIY (RA 112),

(:‘. |V')”I'l'

The Chief of the Ageney determines whether or not the
potition conforms to the law and §f it does, he orders that
a notice he given ax follows:

Lo The notiee must cite the known and unknown users
nnd must contnin an extenet of the petition, 1t must he pub.
lished three times with o period of eight doys hetwoen ench
publieation in o newspaper designited by the Chief of the
Agency or Distriet, 14 there are none published in the eapital
of the Distriet or Provinee, then it must he published in one
of the pagiers in Quito, Guynquil or Caenen, A notice of the
proposed use must awlwo be posted in three of the most fre
quented plnees i the principnl town of the Parrish, Citations
must he personally weevedd to known users from the souree,

2, 'I'he notice must alwo wpeeify that one or more experty
will he designated from the technieal staff of “INERHI" 0
stady the mntters relorred 1o in the petition,

S Al interented partien are ordered 1o tile their addresx
with the approprinte oftice within the time fixed in the notice
(LA 86, RA 170).

. Nearmyg and Proeedure

It no opposition i presented within o period of 20 days

from the st newspaper publiention, it s not necessary for the
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Chiel of the Agency to hold a hearing. When there s no
oppositic., the Chief must consider the technical report of
“INERHI® and resolve the petition within an additional five
days from the termination of the period (LA 88, RA 17).

If opposition is presented, a hearing of conciliation must be
convened and if no agreement i renched between the parties,
then the proceedings enter the contested trial period and the
Chiel of the Ageney receives evidence for n period of ten days,
In the process of the trial the Chief ix required to apply the
law on the hasis of equitable principles and review the evidence
in accordance with the rules of procedure, The Chief may order
such proceedings and proof as he deenw cossonient. After the
conclusion of the period of proof, the judge who in the Chiel
must make his decision within a period of 30 days (LA 86),
E. Appeals

Within a period of ten days from the reespt of the notice
of the resolution the parties have a right to request o nullifica.
tion of the resolution or may appeal on the merits to the Con.
sultive Water Council. This touneil consints of three members.
(s section 4-3:1-A.2d for organizational structure). The Con.
sultive Council must resolve the appeal within 30 days from
the filing date of the appeal (LA 81, 80, RA 1, 2, 3, 6).

Anyone who considers himsell prejudiced by the resolu-
tons in the first and second instance and s without other
remedion, may appenl to the Adverse dministrative Trbunal
(LA 82),

Al of the above proceedings are governed by the Code of
Civil Procedure and the water law (LA 88),

F. Changes in Concessions

Al changes in water diversion points and trnnsfer of water
use rights require the autharization of “INERHI" (LA 38).
The modification of & cencession ix resolved as a continuation
of the xame procesding in which the concession was originally
geanted (LA H7),

G. Characteristies of Concessions

The characterintz~ of concessions are

1. They are uncertain or contingent in that they are
conditioned on the nvailability of water and the real needw of
the olject fer which they are grsnted (LA 7, 33, 38).

2, Restricted grants may be made for limited or undoter.
mined periods (LA 23, RA 78).
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3. They are subject to suspension, madification and can-
cellation when the use is not efhicient or the use or the manner
of use in different from that specified an the cenoession

4. Rights lapse or terminate when the obpect of the wse
terminates, or ot the etd of the period speaibied i the conces.
wion or when the supply rxduces wo that the use s pnposaible
(LA 32),

A Concessions are non transferable

6. Convessions plivve n burden on the wser tao pay o water
ume tnx ‘ioA '". “l\ 7"’.

7. Concessions ure obligatory, thus, except as noted, imdi.
viduals mny not use swater without a comension (LA 14,

K. ‘Pwo or more uses can be granted i the saie conces.
sion and the different uses and plices of use must be speecified
in the coneessien (LA 28, 27, RA 77).

9. ‘Fhe penod of the concesaon s for the cconomcally
wneful life of the use, and for arngation vses at s not less than
ten years and w renewable (RA 78),

H. Progeves Constructed with State Funds or Loans

Uners who come under the Junisdiction of Tragation s
trictn of “INERHI or an hingation and Drasnage Commipmion
(i section 3oL, 82208, obtan an annual use it baed
on a contens ¢ with the District or Commssion, “This use apphe
eation must be filed i November prior to the vemr of the
expected water use and incudes o descnption of the aren to be
irrignted, the crop plan and speaifie crops to e grown

A contenet is wigined by the user and the District or Com.
minnion which contmns the folloaing: 1v nmne of the Pitrnt
or Commission, ) number of the contmet, place and date;
) the name of the water user, 1) location of the land; H)
amount of land; 6) number of the diversion measuting device
ated lot; 7) water volume requested and approved  8) amount
of assesment and contract price; 9 other necessary data
(RA D).

Procedural Protection of Righis
A Jurndiction

When controversies arise hoetween users of witer from
the same canal they are arlateated first between the partios
with the intervention of the Board of Directors of the Water
Unern Awsaciation (see 4:3:2-A), H no agreement is reached
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the matter in resolved by “INEIRHIE® as herealter provided
(RA ),

Jursdiction over all disputes concerning rights und obliga.
tons related to the Water Law is vested in “INERHL” How-
ever, when “INERHI" is a party to o petition for water use
or a dispute over waters classifid an waste or subterianean
waters, then the ursdiction is vested in the Superior Court
(LA 70, IN 21).

The procedure for resolving such disputes i adentical to
the procedune provided in 4-5:2 B to E (LA 79 to 86 and 1),

B, General Critera

Disputes which were pending in courts at the time of
ennctment of the new water law continue tn be heatd by the
same tribunals until their final resolution hat i accondance
with *the new law (LA 1058).

o administeative judges i the fiest and second instance
(o 4:6-2) are directed by law to apply the water law with a
criterin of equity and evalunte the proof i aceordance with
entablished procedural rudes and may requite the proceedings
and proof they deem convenient (LA 4, RA 63,

C. Posaeniory Actions

The holders of use pights may protect ther mterest an o
possessory action, which gaves them the power to conrerye anel
recupernte their wrter use rights through pres vedings hetore
“INERHIE® (CC B43, Bi0).

The Coval Codde under the title of “Specinl Possessory
Actions” provudes for specifications for protecting interests an
water use an follows:

L. A fower property owner may require o gher property
owner to dismantle or mudify works that anterrupt notural
water drainage patterns and ceuse damage to his property or
deprive him of hix rightful water use (CC 889, 1000).

2. U1 flooding or deprivation of water is cauwsd by an
accumulation of mud, rocks or sticks, the lower owner may
forve the upper owner to remove them or may  enter the
property to do it himself (CC 1003; LA G8)

316 waters are wsed on one property and damages result
to bordering propertios due to negligenee in dincharging the
waters, those affected are given a right of action (or the dum.
agen sustained, I there in a reacceurrence, the damaged owner
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In entithxl 1o recelve twice the amount of the actual damagens
(CC 1004).
Rights Under Prior Letis

Al owners of water use nights which existed hetore the
ehactment of the Water Law of 1972 were allowed to continue
the use for a penod of one vear after May 18, 1972 Such
pre-existing nghts mny be converted inte use rghts in accord.
ance with the new law only by complying with the formalitjes
desecribed (LA 2, 3, 98; RA 104),

AN wuch precessting night holdes, i order to preserve @
use 2ight under the new law, were rginrad to register ther
use nght with “INERHI on or hefore May 18, 1074 The
registration contained u deseniption of the water sonree anil
the quantity of the water used and wan without charge (LA
B8), Suitviranenan uxers were requited to file a report with
“INERHI® with respect to therr existing wells (RA 124),

Precoxmmting wsaers of culinary, domestic, sewage, energy
generation, mining and industrl water were also reguired to
obtain new use concesaons (RA 109, 1193,

Limutations and Obligations of Userx
A Benefieal ae

Al water utilization rights are lumited ain quantity by the
amount of water that can beneficinlly he used. "These linita-
tons mee adounisteatively amposed an a0 result of technical
studies by “INFRIE in the process of granting concessions
or therealter on the motion of “INFRHI” (LA 7, 8, 12, IN 1),
B, Sale, Rent or Tranafer

Water use rightn are decliared to be outside commeroe sl
cannot be xolil, rented or transferred (LA 2, 102), I the
owner of n utilization right sells or transfers the ownership
of the land or industey where the water is used, the new owner
must apply for n new water utihization right,
C. General Limitations

The following limitations apply to water utilization rights:
1) they are limited to the availablity of water and the actual
needs of the user (LA 7, 8, 12, RA 61): ) the usee must not
interfere with prior uses; 5 the works must be approved hy
“"INERIIF (LA 24),

The system for the distabution and multiple use of water
from a common source in regulated on the basis of technicnl
criteria and may involve n pereentage division of the supply
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Limitations and Obligations of Unsers

and turns or intervals for irrigation as may be entablinhed by
SINERHI® isee also the related material in 4 A.2.00) (RA 41).
D General Obligationa

A concossionsr of & water use right in obligated to: 1) con.
struct the works necessary for the oxercise of his right; 2)
vonstruct the works necessary to guarantee that he roveiven
only the amount of water conceded and in the form ordered
by “INERHI" (RA 38, LA 6, 18); %) use the water with great
officiency and economy; 4) contribute to the conservation and
maintenance of works that facilitate hin water use (LA 210
h) pay the tariifs related to the geanting of water use con-
consionn (LA 18, RA 72); 1) provent the loss of water and
maintain his canabe in good condition; 7)) pay damages to
third pemons resulting from hin negligence (RA 41).

Lona of Rights
A. General

Faillure of a concesslonor to use water in an officient
manner or hix use of the water for purposes other than those
fixedd in the concession may esselt in the cancellation, suspen.
sion, or modification of the concession (LA 31).

B. Termination

Water une rights lnpse: 1) at the termination of the ohject
for which they were granted; 2) the termination of the
authorized use period; 1) for o reduction in the water vupply
which renders the water use imposaible (LA 32).

Fallure to pay “INERHI” the annual water concession
tax may also result i a dnpwe or termination of the use right,
SINERHI" must give notice to thow who are delinguent each
year during the last hall of November,  Failure to pay by
Decomber Hint results in the termination of the use right
(see alvo 4-4-4) (RA 79).

C.  Temporary Suspension

Water use rights may he temporarily suspended an n
result of four or more violations of any one provision of the
water Iaw. The following procedures initinted by the Chief
of the Agency ave required before the sunpension in effective:
1) a written repost in filed with the Technical Director of
SINERHI” detailing the violations and the fines imponed;
2) the ‘Technical Director petitions the Ministry of Natural
Resources and ‘Tourism for s favorable opinion regarding the
suspension which must be issued within 10 days; 3) a similar
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opinion must be obtained from the Minister of Socinl Provie
sion and Labor if the suspension might result in labor disputes;
4) failure to renpond within 30 davs is treated as favoring
sunpension (LA 77, RA 22, 24),

"INERHI® may temporanly suspend use rights when
necenssary for the construction of works, cannls or other water
related structures, ‘They must, however, previsusly  consult
with the aftected uners to conrdinate the suspension and avoid
major damage I damage doen result 1o private works then
they munst be ansessed and paid for by the sesponsible party
(LA 20, RA 100),

Falure of the user to pay assessmients to his users organiza.
tion may also result in the suspension of his right whle he
moan defanlt (RA Cle),

ONLIGATONY WATRR 15

Property owners with lnnd that could be direetly benefited
by irrigation works consteucted by State entities have an
affirmative obligntion to use waters from the svstem to irrignte
their land. ‘The law requires them to contribute to the costs
of the system whether or ot they use the water unless they
fall within one of the following exclusions (LA 81, 52, B3).

The following owners within the zone influenced by state
financed irrigation works ate excluded from the obligation to
contribute to the conts of the works if their lands:

1. have a 20 pereent slope or mare (LA 51),

2 cannot be gravity irrignted (RA 62),

B owailn do not permit efficient agricultuesl production,

4. Bave other available water unless the supply s not
sufficient for the needs of farm, then, they are assosied on the
difference between the amount of water they have amd the
amount technically needed to complete ierigation requirements
(LA 52).

The application of these exclusions is determined on the bawis
of a petition to the Chief of the Agency of “INERHI” and
his decision can be appealed to the Technical Director of
“INERHI" (See 4:10:0 for the formula for ealealation of
annessment) (RA 63).

PRIORITIER HETWEEN UNE NIGHTN

Order of Priorities

Concossions for water utihzation nre geanted in accordance
with the following order of priorities:
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4-8:0)

Order of Proritivs

1) community supply, domestie nesds and cattle watering;
2) ageiculture and Nivestock mining; 3) energy, industrinl and
mining wsen; 4) other uses,

During social emergencion and seareity impairing normal
use, "INERHI® mav vary the ahove priorities except for “a"
(LA 14, RA 85),

I the water oo given mouree s fnsafficient to satinly
multiple demands for it use, preferenee in given to thowe uses
that serve the hest economie and soctal interests of the country
(LA 28), ‘I'his determination ix made by “INERHI and st
be based on documentr, reports, stadies justifying the prefer.
onces, technies! svalimtions, sacial.oconomie studies and Jognl
studies (RA 102),

How Priorttion Operate

The above prionities apply basieallv to the process of
geanting concessions,  Onee convensionn are granted, the wse
enntt b changed exeept that the water may he exproprinted
for community culinary supply upon the payment of indemnifi-
cation (CC 801),

RIGHTN-OF.-WAY KELATED 10 WATHR UIRY

A right-of-way is an encambrance imposed on one property
for the henefit of another with o different owner (CC 870), nnd
exercised continnmmly without the need for the intervention
are classified #a follows: 1) conttnuous, those which may he
of man such o canal right-oloway; ) discontinuous, those
oxercined nt relatively long time intervals nnd require the inter-
vention of man such as thoxe for passage (CC BT8); 1) posttiee,
when the servient owner must allow something to be done;
2) negative, when the servient owner in prohibited frone doing
somothing he could have otherwise logally done (CC H70);
) apparent, when continunusly oxposed to view such i n path
or rondd andd; 4) mapparent, when hidden from view (CC 880),

Clamsification of rights.of-way aceording to the souree of
their ereation are: 1) natural, those that arise from the loeation
of the land; 2) legal, those imposed by lnw and; 3) voluntary,
those extablished by conment or acts of man (CC 887),

The water law refers to natural and foreefully imposed
rights-of-wayn (LA 61, 62 to 73), and the regulation provides
that mich rightr.of-way cannot be unedd for purpores ather than
these for which thoy wore oxtablished unless the parties and
INERHI agree (RA 120). Owners of riparian lands bordering
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water sourees st allow passage over lads hordening such
sourees for transdt, policing, fishing and other services for o
wilth deteriined by INERBE (RA 130), No indemnification
in payahle to the ownera of such fnnds but those using them are
lable for damages resulting from thews negligent use (LA B8),

Sonie nghts-of wav exist due to the phyaical situation of
property or relationahips between pepsons aned do not requiee
any express or implied act
Natural Ruythts.of Way

The owner of higher property han a nght-of-way over
lowee property allowing waters o dinin naturally from his
property throngh lower property, provided that the water course
v not altersd by the intervention of man - No compensation
in pavable for this right-ofway CINERIL? however, may
authozize the change of o water eoupse for such drainage
(CC 889, LA 61),
Forcefully tmposed Righta of - Way

AN torceml rightseofway ave imposed throvgh adiministen.
tive proveedings bofore "INERIE (LA 82) ond the Chisf of
the Regional Ageney ix ventodd with purisdiction to hear sueh
petitions in the first instance (LA BN),
A, Conditions Precedent

AN property i subject to the imposition of canal rights.ol-
wiy mnd bk thome for conatruetion, dhiversion works, dam,
deainnge works, poliving aml passagewnys in favor of another
fuem that necds water (LA 82), The basie might-of sway gives
to the party the right to conduet water thiough the servient
estate ot the heneheinriea’ oxpense and he i obligated to .
struet the works and denins that are necessary for hest water
wse el protection of the servient property (LA 62, 635 RA
140, 147).
B, Lepal Characterintien

A Right-of-Way i an eicambranee on one property called
the sercient entate Toe the benefit of another property enbled
the domimant extate (CC N6, B7T) and gives the dominant
owner the right to conduet winter over the servieni eatale at
hiv expense (RA 130, “Tlis i o implied obligation to con.
Mruct workn necessary for wse of the water and protection
of the sepvient estate,
C.  Phymeal Charactenistien

1, Route: "INERHI" determines the route aned technieal
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charnctoristion of n cnnnl and agreeably ndjusts the interests of
the various parties whenever posaible,  Doubtiul questions are
to be decided in favor of the servient property (RA 133),

2 Canatruction and  Aceeanory Worka: Canals are gon.
erally of the open ditch type and of n width necessary to
conveniently convoy the witer plus an area of not less than
28 feot [one moter] on each side of the canal for conserva.
ton, maintenniee and cleaning of the canal. "INERIT? deter.
mines thin width and alio specifion those casen whore the cannls
must he covered or the water piped and the specifications of
the construetion and materinls (BRA 134),

The cannl must not allow overflowing, filtering, flomding,
backing or aceumulntion of trash,  In approprinte locations
the domsinant owner must constrnet heidges, o, deaing,
sowors and other works necensnrey for the officient conveyanee
of the water and allow the normal activities within the servient
ontate (RA 132),

D, Rights and Obligations of the Parties

Lo "The wervient owner s required  to allow  necessary
passage nlong the right-of-way for policing, entesnee of workers
and materinl for cloaning, repair nnd maintensnee, Prior notice
of the entey must be given to the mannger of the servient
property (LA 63, RA 137),

2 The dominant owner must take measuren required to
avold overflow, filtentions or other domnges 1o the sepvient
eatate resulting from construction, conservation, operation or
prescevation of the ferigntion works, “"FENERIIN® may order
much constraction or ropair as in necessary for thin purpose and
fix o time perbd within which it must be completed (LA G8),

B When a right.of-way crosses public ways the dominant
owner in required to constraet and maintain necessary works
to avold inconvenience or damiage to the public way (LA 64),

4 A servient owner may use the water that flows through
a cnnal on his property for dorestic nesds ane enttle wintering
but dovs not acquire any continuing right in the water aml
may hot dam, divert or contaminnte it (LA 70),

B AN coumors of n cannl right-of-way are requized to
contribute to the construction, ropair ad mnintennnee conta
on n prorated basis determined by the percontage of 1heir water
rightn na compared with the total in the cannl (RA 143),

E. indemnification
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When righta.of-way are forcofully imposed over o farm or
other property, the seevient owner s only entitled 1o jdem.
nilication i the aren covered by the right-of-way represents
more than ten percent of the farm or property or i it results
in deprecintion of more than five pereeit of the total vilue of
the servient farm or property, “INERIT” determines guex.
tonn relnted to the vaduntions and mny consider the official
valuations made for tax purposes (LA 682, RA 135), Questions
of amount of indemnilication for rights.of-way nre honrd by
ordinary courts (LA 01),

F. Procedure

The provedure for imposition of u right-of-wns in exnen.
tinlly the same ax provided in 4.5:2 (LA B8, 8), However,
I controversien arive over the delivery of the money represent .
Ing indemmncation dor o right-of-way, the money s to he
tholiversd to the Provineinl judge to he disposed of by him
an he deomn proper (LA 92).

G, Common Use of Evsting Canals

A property owner who neede wator and han n right t use
water may forcofully nequire a cight to convey that water in
oxinting canals, ‘Phe new aser must piy fo; the ovcapation
and dmprovements necosnary for accommodnting the greater
quantity of water, “INERHI" mnkes the technienl nnd oo,
nomie studies, nuthorizes the co.une, sapervises the constrae.
tHon aml fixew the amount of payment (LA 65, RA 1),
Alter the alterntions are complete and the pavment e mnde
“INERHI entablishes o degal co-right-of-way (RA 140),

The following aetors govern the amount that o new co.user
mamt pay in addition to the costs ztteibutable to nccommuodnte
the ineroased flow in the canal:

. No paymers in e for use of connlds over 30 years old,

20 For works loss than 30 yenr old, o deprecintion rate of
elght peseent por year s applied,

4 The payment for such work is twenty pereent of the
unmmortized cost of the canal ax atteibated to ench new bhene.
ficinrion’ whnre, Tt may be padd in ensh, on time, individually
or an n group ad another twenty-five percent of such nimount
v paid for improvement of the works, 11 no additionn) works
are newded, then thin onefourth of the value v paid to the
owners, ‘The payment may be made over w period of up to
live yoars without interent dopending on the economic and
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socin) conditions of the new users of the canal, Proper payment
guarantees must bo given (RA 143, 142),

Al cosuners and benoficlarion contribute to all costa neso-
cinted with the right-of-way on o prorated basis according to
the volume of water that its allotted to them (RA 143),

H,  Rights.of- Way for Studies and Works:

The works which must be constrncted to exereise n water
wie pight must conform to the wpeeificationn and studies of
INERHI Failure to comply with such requirements ean he
ponalized by suspension, destenction or - madification of the
works (LA B6), Works must he constructed within the period
fixed by INERHI and if the usor faila to do xo the construc.
tion may be done by INERHT and charged to the bheneficinrios
who must also pay damages enused by the delny, The use
right may nbo be supendod (LA 89),

INERHI may temporarily or permanently oceapy lands
Becensary (o enrry oul studien, construcet works to protect the
banka of water courses and install hydromoetrie stations (RA
180),

Permination of lights-of - Way

Rightw.of-way related to water use lapne or terminate
under the following cirenmstances:

1, When the petitioner for u right-of-way does not con-
atruct the required works within the period of time prexeribed
hy "INERHI"Y,

9, When the right-of-way ix not used for n period of more
than two connecutive years without just ciuse

3. When the object of the right-of-way ure torminntes;

4, When the right-ol-way i used for o purpose other than
that for which it wax authorized;

b, At the conclusion of the period of a temporary right-of.
way (LA 71N

When o right-ofsway v declared  oxtinguished, all the
improvements and the exclusive ownership mul use rovert o
the seevient property (LA 72).

HARMPUL EFFRECTN
Flood, Eromon Control and Conservation

Works dedicated to the consesvation, preservation und
incrense of water resourees aro declared to e works of national
charactor and the investment of public funds in such works
in juntifind (LA 18),
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CINERIIE ix responsible for: 1) promoting the formation
of water uner orgnnlzations to conserve eannla; ) collnbornting
with other ugencien in the preservation of river hanins (IN
Bt 3 regulnting the protection of waters nnd water huvins
(LA 1),

The Forest Service and “INERTT are divected to imple.
ment the technlenl measures necessary for conservation, pro-
teetion and improvement of water hasis and especinlly those
measuren heetded  to avabd erosion, fires, excessive  grazing,
harmful deforestution and  enforee those  mensures adopted
(RA B4),

INERHT munt issue o fnvorable apinion hefore the Forest
Service enn authorize forest exploitations or declare specinl
2onen of Tmest protection (RA 87),

Drainage

Al of the processes relnted to the imposition of w right.
of-way for ireigntion nre also provided for Geilitnting drainage
(aee 4220 ), Deninage of dond in deelnred to beone proper
ohject for the investment of state funds (LA 49),
Contamination

Contaminating woters in 0 way  that adversely  affects
human health or development of nguitic plants and animal ife
W profibited, CINERHP in collaboration with the Ministry
of Public Henlth and other state agencies s charged with regu-
Inting nned enforcing complinnes with this provision (LA 22),

Comtamunated water in defined anowater that s deterlor.
atedd b dte physienl, chemical o biclogien] state ax n result
of the introduction of wolid, lgunified, gaseous, rudionetive or
ather subatances and thereby becomes partinlly or totally lim.
fod 0 it uxeability for domestie, industeind, agricultural,
fishing, reerentionnl or other uses (IRA 89).

Noxioun change s defined an 0 chnnge produced by the
influence of xolidd, liguid, or gaseous contaminants by depositing
muterinds or by nny other aetion thus causing or inerensing the
gradde of deteriorntion of water amd nodifying itv physienl or
hiologlen] qualition and projudicing other water wiers (IRA 00),

AL uwers, ineluding munieipnlition, industeion amld other
ukers, are required to analyze the offloent waters from: thelr
wser in order to determine the grade of contamintion, “INERHIT”
supervines the analysis and when necessary verifios the rosults
piven by the interested portios,
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Contamination

They also fix maximum limits for tolerance of contamina.
tion for various substances, 1f the annlysis proves higher than
the pormissible limits, the wser may be required to subject
the water to trentment and mny also bo subject to the penaltios
provided for contamination (LA 01),

“INERHL" in cooperation with the Ministry of Henlth,
In chargod with the responsibility of supervising the functioning
of plants that trent contaminated waters (LA 92),

PINANCING WORKN AND ADMININTRATION
A CINERNI

Lo General: 'The sources of revonue provided by law for
the oporation of "INERBE are: a) funds collected undor the
principle of payment for services rendered; b) nnnual taxes on
concensionn for the use of water; ¢) general budgetary assign.
ments by the national government; d) nnnual ansignments in
the General Budget of the State designated for financing the
irvigation program; oj foreign and national lonns obtained to
comply with the goals of the Institute; 1) amounts eollectod
under the concopt of wners payment for dams and ievigation
works; g) the property initinlly nequired by “INERHIY ot the
time of ite crention; h) gifts to the institute (IN 13).

20 Coneeaston Taxes; CINERIES colleets an annunl tnx
through v regional officon thus i imposed on all types of
witor use concossions oxcopt those for culinary use (LA 18,
104), ‘Fhoe amount of the tax boan Tollows: n) 002K contn
(007 sueres) por cuble meter aecording to the volume specified
in the concession for frrigntion uses without a measuring devieo;
b)) 0040 camtn [LOOT wucren] por cuble moter according to the
voluma specified in the concession for irvigation uses without
0 measuring device; ¢) 00406 conts [L0012 sucres] por cuble
mator used for drvigntion amen with o measuring dovice; )
OO040 contn L0012 wueren) per cuble motor aned for subtor.
ranean drrigation by pumping; ©) 540 (36 sucres) annually
per ench horsepower of geneeating capaeity for production of
motor foree; 1) for industrinl uses according to the following
tnblo hawed on the total annunl volume usod:

Bane Cuble Metees  Exoess Cable  "'ax Base Mueres  Exeoss (7 01000m?

Mators a8 to Dadine)
1,{NM) 10 Nueres
10,t04) 10M), 000 1) Buere s 12 Mueros
100,10 (KL 1,200 e peen 10 Muerew
1,000,016 1, IK6), (UMD 10,230 Nueres L TR T
10,000,050 HLIXLEIXT T} N2 200 Bueres th Nutren

1M, (D ARN) 122,20 Buceen N Nuerew
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The volume In messured Hy measuring devices instabled st the
oxpense of the user; g) L0028 contw [L000T sucren] per cuble
moetor for eleetrieal generation; h) 008 conts [L02 smicres]
por 26 gallons [liter) for wmineral water which s industrinlly
processed anel sold in bottles; ) $40,000 [ 1,000 sueren ] for
recrontion parposen (RA 72),

Ihe taxen nre payable at the reglonnl ngeney of *INFRHT
where the concession was processed (RA 76), “INFERIIY
In roquired Lo give notice of payment due in the Tast half of
November of ench yenr and i payment b not e bofore
Docember st of that venr, the concesson v forfeited (RA 79),
CINERUE sy apply to the President for cimnges in the
amount of the tax nt five yeur intervals (RA 75),

B Faanemg Uiers an Lreggation and Dreaage Commissions

For information regording the orgensization of irvignion
nnd drndnage commisgions see dada B Theke comminsions
differ from other user arganizations in that they nre the inter.
mediney through which the member aser mny apply for com-
prehensive agricaltural produetion onns to nationnl and private
hanks for general agrienltural puposes inelading on fnom irri-
gntlon and deainnge works (RA 84), Credit npplivations from
the eommbsdons are forwarded to “INERIH" who in turn
clrealnien the information to the National Development Bunk
nnd ether eredit institutions (RA B6), When lonns nre approved
through this process, technienl assistance to the horrower i
provided by “INERHL™ the Nationnd Development Bank and
the Treigntion and Dieninage Commission to insure the proper
une of the water and lnnd (RA B9), I'he Jonns nre supervised
and controlled by the National Development Bank (RA 60),
C. Fuancing Works Construeted with State Funds

Prefgntion s deninnge projects construeted with state
funds by cental or veglonn) ageneies of the state nre required
to be puld for by the beneheinries who also pay the coxte of
maintenance and operntion,  However, those works which are
consteneted Tor reasons of socinl serviee and do not influence
economie production are not charged against the heneficinrion
(LA 17).

The cont of construction of these state finnneed  works
v nsnemsedd ngninst the henefleinrion based on the smount of
leeignble b of ench beneficinry enleulnted in necordancs
with 4-6-0 and prorated ngainst the total cost of such works and
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the total irrigable land within the entire project (RA 84),
Arcas above the canal that must be irrigated by pumping pay
an cwensment equal to 50 pereent of those lands irrigated by
gravity (RA 07).

D. Operation, Repair and Mantenance Ansessments

Water users are requirest to contribute to the cost of main-
tenance, cleaning, repair and administration of the irrigation
works that they benefit from. ‘Vhe cost i determined in propor-
tion to the quantity of water used by each prorated between
all of the use rights henefiting from the cannl or works and
applied against the total costn of < mintenance, cleaning, repair
and administration (LA 21, 75),

LEGINIATION ON UI%hs OTHER THAN TKKIGATION
Domeatie

See 4.7-1 for priorities given to domestic usea of water,

Municipalities, Provincip! Counaile and other public or
private organizations xupplying water to communities for cul-
inary and sanitery sieeds must obtain o concession from
INERI for such use:,

Righte-of-way imposerl for access to water for satisfying
domestic needs and cattle watering use are subject to the con-
struction of the works prescribed by “INERHI to aveid con.
tnmination of the water source (RA 108).

Individual domestic users who take water directly from the
water source may do o without a concession (LA 70, RA 109),
Culinazy water users are exempt from pavment of annual water
use taxes (LA 18).

Motiwe Power, Industrial and Eleetrical Generation

For special provisions in other sections related to these
uren mee 4-7-1 on priorities and 4-10-0-A.2 on water taxes,
Refore “INERHI” may process a petition for 4 water conces.
sion, the petitioner must first obtain approval of n study of the
proposed energy generation use from the Fouadadan Institute
of Electrification (RRA 118) and from CENDES for industriat
use (RA 116).

A spevial preference ix given to granting concensions for
energy generition and industrinl purposes when these netivities
are included in the general development plans ef the country
(LA 40).

4118 Transportation

Convessions for water use rights related to navigation and
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(lotation can only be granted wath the prior approval of the
Nuval Forces, It magional secunty s affected then the Joint
Commnnd of the Amaed Forees must ol gine o favorable
report (LA 30),

Mineral and hormal

CINERUEE v charged with the basie gesponsibahity for
conteol, saploration and explotaten of mineral, thermal and
medional waters  They must anventory, dansfy and evaluate
the therapeatic, idustral amd tournst value of such waters,
This bamie “INERPET pesponabiiity must e cootdinsted with
the Gepernl Office of “Tounsm and the Manistiy of Pablie
Health (LA 16),

Explmtatien nights to these waters are preferably granted
to government agencies ar mamopalities but thes ay alwo
he exploted through concessions to sndividuals - Private asers
opernting urtsr a concession must suriender the anstallations
nnd warks to the state without andemmfication at the sl of
the concewion peruwd (LA 16),

Various disaes of the above waters are defined by the
regulntions (RA 93, 90, 95, 96). Concesmians nay be granted
by “INFRUHIT to une natural medional waters only after
receiving the fasarable report of the Ministey of  Health
(RA 14),

“INERIHT b the power 1o declare protected sones «ar-
toundieg mineral water sources (RA 98). Owneds of the sutface
Innds wathin these zones are subject to the technieal regula-
tions of "INERI and may not anstall septie tanks The
surface owier must also allow the concessioner or owner of the
mineral well to develop and use the mneral water (RA 99).
Thewe . ineral sources must be analy zed periodically o detect
sgnificant chiunges i composition, tegiperatare, hic tennbegscal
or cheneal content 1 such changes ovcur, the Minstes of
Health and “INERHE mav order proper protective measures
(RA 100), Development and protective structates an nuneral
springe smist he carned out by the concessiones under the
contiol of “INERHIY (RA 101),

Mung

Before concessions can he granted by “INERIT for the
use of waters i mang operations the General Bureau of
Geology and Mines must approve the wse staches (RA 117).

“INERHI" may requite that mining users treat the water
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Mining

before it is Feturned to the streams or natural channels, Prefer-
ences are given to those mining uses which are contemplated
in the General Development Plan (LA 40).

NUNTERRANEAR WATEN

A, Eaploration

No one nay explore for subterranean water unless he
has obtained an authorization from “INERHIE" (LA 41, RA
120-a).

B. Contral of Well Dedling

All porsoas or entities who engage in drilling wells to raise
subterranean water must obtain o license for such nctivity
from “INERUHI" (LA 41, 44).

The annun! license fee for drillers is $40,00 [ 1,000 Sucrea),
Before a license is granted, “INERI must verify that the
drilling company in legally established and has the technicnl
ond economic capacity to perform such work (RA 123).

Those engaged in exploration or raising of subterranean
witer must supply the following information to “INERMIE?
with respect to their activitios:

1. A general deseription of the well, its situation, depth,
methad of drilling, location with renpect to other existing wells
and preferbly located on o map of the Militaey Geographical
Institute or an acrial photograph. If neither of these exist then
on a drawing of the area amd region,

2. A wall log of all of the drillings cargied out, whether
or not water in discovered aned a description and analvein of
the geological formations, spacing, compasition, permeability,
storage, production from the aquifers, actual production and
techniques employed in the various phases of drilling,

3. Data obtained from the well including, elevation of
the well opening, static water level, pump down level, measuring
method and information as to water levels in the observation
wells,

4. Quality of the water from physical, chemical and bae-
teriological anclywis.

H. Static monthly levels during use (RRA 121),

All of the abose information must be certifid by o reg-
istersl engineer who was involved in drilling (RA 122).

C. Conceasions to Use Subterrancan Water
To obtain a concession for subterranean water use, one
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must comply with the following specinl requirements in addi.
tlon to those provided in 4.5.2.

L. Solicit “INERHI" for exploration and raiming permita
Indieating the location of the well in relation to eximting wells,

2 The aindividunl petitioner or authonized company who
dreilled the well must supply to “INERHI" all the technical
data related to the dnlhing.

3. When the water i enined and the quantity determined
n petition may be made for a water uxe concession

4. 1t must be established that rsing the water will not
injure the subterranean aquifers nor the surface area included
in the radinl influence of the well or collecting gaullery,

O 1o must be established that the raining does not produce
interference with other wells, collecting gallenies or  water
sources (LA 41, RA 120),

Individunls may obtain o nght to rmse subterrpean water
on the land of other property owners However, the owner of
the land where the witer is rosed has a preference in ohtaining
a concession to uxe any water from the well i excens of the
needs of the uner (LA 42).

D. Modifuations and Control

“INERHI oy ot any time, order the modification of
methode, svstems or installntions deemed inndequate for enising
waters (IRA 43),

PENAL FIES AND SANT TIONN

Jurishetion to impose adnnnistrative sanctions or penaltios
provided for i the Water Law and its regulntions g vested jn
the Chivfn of the Regional Agencies of “IENEIE within whose
jurisdiction the infractions are committed  “There i no appeal
from hix decision in these ntters (LA 935, RA 10),

The Chief of the Agency has 21 houes from the time he
s nedvanedd of o violation of w0 law or Tegulation to issue q citation
to the alleged violator, ‘The citation must ancude n copy of
the complaint or stateiient of the charges, ‘The aecused munt
appenr before the Chief within 72 hours after the sepvice of
the citation for trinl and judgment. The defendant can present
such defense nx the Chief deems convenient and of found guilty
the Chief may impose the sanction at the end of the hearing
(RA 20),

In determining the amount of the fine the Chief shall
consider the serioueness of the offense, the surrounding cir-
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cumstances and the amount shall not be less than $20.00
(600 Sucres] and in no case more than 100 percent of the
benefits obtained or damages caused, To determine such bene.
fits or damagen the Chief of the Agency names an expert from
“INERII” who must file his report in no less than eight nos
more than 30 days, The violator may also nume an expert who
filen a roport within the same period. Based on these reports
the chiof resolves the question of amount of henefits or dnmagen
(LA .

If the infraction involves the construction of works or the
dostruction of defenses then in addition to the fine the Chief
may order the removal of the works or reconstruction of the
dofenses nnd extablishes perioda for complinnee. If the violator
doex not comply the Chiof may order the work done and charge
the conts plus 20 percent to the violator (LA 78),

If the violation involves n crime under the Penal Code
then such matters are processed before the regular courts,
If the violation involves water use, “INERII may order any
temporary measures necessary to avoid damages to third partios
while the case in pending.

If the infraction is committed three or more times, sus.
pension of water use may result as provided in 4.5.6-C (RA 24).
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INTRODUCTION

References and Key to Abhreviations
A Referencen

The references in this section follow the subject matter
to which they refer, and are in holdfaced parenthesis, Fhese
references are alphabetical and  nemerical symbols such s
(CC 101), The letters refer to the law, code or regulntion and
the numbers refer to the article or section number. The key
in an follows with the officinl Spamish eitation following the
English but in parenthesis:

(AR

(CC

cp

(PR

) = Agrarian Reform Law, 1960, (Ley de Reforma
Aurarin, Loy No, 17716, 24 de Julio de 1969,)
) = Civil Code of Peru (Codige Civil, Layv 8100
promulgado por 1.8, del 30 de Agosto, 10346,
con modificaciones hasta 1971, Fditorinl Mer.
curio 8. A., Lima, Feru,)
= Pennl Code of Peru (Codigo Pennl, Loy 4808
del 11 de Enero de 1924 anotado v Coneordndo
con law ultimns modificinciones antroducidas
hasta 1971, Editonal Mercurio S8 AL, Lima,
Peru.)
= Genern)  Administrative  Procedural Regula.
tons  (Reglamento de Normas Generales de
Procedimientos Administrativos, Decreto Su-
premo No, 006:SC, del 11 de Noviembre de
1967.)
) = Regulution of Water and Land Concensions
(D.8. No. 16 del 4 de Junio de 1908),

i

Vo
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(RA ) = Regulation of ‘Titles 1, 11 & 111 of the General
Water Law (Decieto Supremo No, 201-60-AP,
12 de Deciembre de 1960 v Decreto Supremo
No, 41.70 A, 20 de Febrero de 1070

(RB ) = Regulation of Title IV of the Genernl Water
Law (Decreto Supreino No, 274-.60-AP/DGA,
30 de Deciembre de 1060,)

(RC ) = Regulation of ‘Title ¥V of the General Water
Law (Deereto Supremo No, 275.60-AD/DG AL
A0 de Deciembre de 10689,)

(RD ) = Regulation of ‘Vithe VIE of the General Water
Law (Decreto Supremo No, A70-71AG, de 23
Noviembre de 1071,)

(RE ) = Regulntion of ‘Title X of the Genernl Water
Law (Decreto Supremo No, 495:71, ke i Deele
vmbre de 1071))

(WL ) = Genernl Water Law, 108D, Loy General de
Aguns, Decreto Loy No, 17752, 24 de Julio de
1906D.)

B.  Kex to Abbreviations

1. “Bureau” = General Water Bureau, A contral adminin.
trntive ageney, which in o dependeney of the Ministry
of Agriculture (see 53 1),

2, “lerigntion Disteict” = User level “Water Authority”
which covers a defined geographic river basin and is
administered by o “Pechnieal  Administentor”  (see
Hhade1Gid,

Ao "Ministey” = Ministry of Agriculture (see 6:3-1.19),

4. "Sanitary Authority” = ‘I'hie Bureau of FEavironmental
Health of the Ministry of Health (see 523-1-H).

H lechnienl Administrator” = Chief administrative of.
ficer of the "Lrrigntion Dintricts’ (see H231-G),

8, “Water Authority” = A series of agencies telated to
water administration including the *Ministey," “lrris
gation Districts” and Agrarian Zones (see H23-1.1),

7. “Dirvctor” = Director Genernl of Waters,
N, “Minister” = Minister of Agriculture,
het-2  Geography
Peru is bhordered on the west by the Pacifie Ocean, on the
north by Ecundor and Colombin, on the eant by Hrall nnd
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Bolivin and on the southeast hy Chile, 1t encompsses an aren
of 490,223 square miles [ 1,285,218 square kilometers] of ter.
ritory.,

There are three distinet land regions in the countey The
Constal Region extends from the Pacilic Ocenn to the Andes

ountain Range, TEaverages 410 miles (68 Kdometers) in wildth

and stretches ahout 1,909 nnles 14,079 kilometers] frmn nmth
to south, Ttoas pnmandy desert country although crossed by
N2 vivers wath hewdwatersan the Andes

The Mountam Region consasts of the Andes Mountmn
Range whneh haw three paratlel sub-ranges intersperad with
deep mountain vallevs, Lake Piticaen, the higghest nasagabde
lake an the world, i located on the eastern border

The Plains Region meludes the castern slope of the Andes
andd o vast flat expanse of the Amazon Baver Basan
Climate

The Coantal Zone v charneterized by Jess than 2 inches
(52 millimeters ol ramfall per sear and temperiares thiat
aversge about 700 FO 121 C ) o e summer around January
and about 61 F, (18 C ] the wanter around July

The ranintall i the mountmns vanes between 10 and 00
inches [200 and 1270 milhmeteis] per e with average tem.
peratures aanging between $8 F o s F 1T Cote 11 )
from winter to sununer e bvely

On the eastem plains there are high temperataaes, averng.
ing inome places 8O F 107 C 3 and aenuanl vantadl of Hrom
A0 1o 8O inches [ 1270 to 3090 millimwetens)
Population

Pera has o popudation of approsimately 1 L000,000 Fhe
rurnburban popualation diveaon s about equal L, the capn-
tal, haw the largest uihan concentration wath around 2500000
population and fon other twes have over 100,000 population
vavh,
Irrigation

Of the estimnted 8,080,000 acres of bk 22400, 181 hee.
tares ] under cubtivition e the countay, approsimately 2L508,.210
neren [ L0007 hectares| are angated. Thin represents )
percent of all cultivated land that s under rrigation
LEGISLATION
Legidation i Foree

Laws and dinpoxitions reldnted (o water rights and adminis.
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Legislation in Foree

tration In Peru are integratal into the Water Law of July 24,
1060 and its regulntions, The influence of other codes or lnws
on the materind covered in thin treatine i minimal,
Drocess Jor Legimlative Change

Laws are enncted and changed through exeeutive processes
in Peru which consints of the execution of a new law or amend.
ments by the President of the Republic and hin couneil of
ministors,

ORGANIZATION FOR WATER ADMININTRATION
(ieneral
Ao Presudent of the Republie

T'he President of the Republic in vested with cortain pri-
mury powers relnted to water use, plinnning and administration
which he exercives through the oxecution of Supreme Decroes,
The “Ministey” initinten and processes the pretiminary pro-
posals relatad to the exercike of those powers and presents them
to the President for his signature in the form of a Supreme
Decree (WL 7, RA 10), Powers that full in this ¢lars are speci-
fied in paragraphs 1) and F,

B, Supenor Water Counedl

The Superior Water Council in o presidentinl advinory
group for problems relnted to altering and fixing preferences in
water use and witer matters with inter-sectionnl implications
(RA 12, WL, 135),

The Council is componed of the Director Genernl of Witers
who in its president, the Director General of BElectrifieation,
the Director Genernl of Industry, the Director General of
Mines, the Director of Inteprated Henlth Servicos, the Director
Genernl of Sanitation Works and the Director General of the
Nationnl Meteorologicnl and Hydrological Servicen (WE 13D
as amended),

. Natwnal System [or Planmng Economie and

Sovral Development

The State formulates the general policy for the develop-
ment and use of water within the alternatives provided hy the
National System for Planning Economic and Socinl Develop-
ment, Thix system ix composed of the following institutions:

1. 'The National Office for Evaluation of Natural Re.
sourcen [ONERN], which nmnkes the studies for the inven-
torying, chmsification and evaluntion of present and potentinl
witoer uses;
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2, The Nationnl Metearologieal and Hydrologienl Servies
[SENAMHI), who makes and mnintains studien for nll river
hanina of the type implied by its nnme;

e The *Ministey” whose functions are deseribed in xeq.
tion I4;

4, "The Ministry of Health whose water-relnted funetjon:
nre deseribed in xection H;

b 'The Ministey of Housing inaelation to the promation,
canstraction, administration and supply of calinary water and
urban sewnge (RA 35,

D, Water Authorty

The law vests extensive powers i the “Water Authority"
which ix composed of the "Ministes,” the Directors of the
Agrarinn Zones and the *Pechiien]l Direetors of the Treigntion
Distriets’ (RE 1, 2), ‘The responsibilities of this authority will
he dincusxed under the tithes of these varionsn entition in the
following paragraphs,

I, “Stiitey of Agrieulture”

The brond water administeative powers of the *Ministev
can bhasienlly be divided into two eategories:

Lo One entegory includes matters which must he processed
nnd propared by the “Ministes” but become effective only
through « Supreme Deeree signed by the President, 'I'hese
POWOTN nre;

a, To renerve water for any purpose consistent with
the public interent for renewable periods of two years,

b, To onnize 2ones, witer hasins or vadloys for im.
proved or more mntional use of winter hased on: hydrologienl
ovaluntion studies of searsonnl fluctustionn of water demnnds
for various water uses, veologival studien, climntological studies,
aming of crops, studies of supply svetems, and studies of
oxinting irrigntion systems in the zone, Onee this reorganiza-
tion i ordered it in executed by the Director of the Zone,

¢, To deelnre zones of protection in mieas where the
water conservation, or increased supply ean be improved, or
limit or prohibit activities in order to avoid adverse effects of
water,

d. To declare states of cmergeney in affected lerign-
tlon Districts,” in order to eliminate or yeduce the damages
that result from drought or excessive contamination of waters
and gunrantee that the water is used in the public interest,
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General

o, 'To authorize the teansfer of water from one water
basin 1o anothor whenever technienl and economie studien
Juntify 1t and when the necessition of the country require it to
promote development or control of water systems, or incrense
the water supply for one or more uses of witers (WL 7, RA 10),

. Fix water use taxes for ench use by Districts, Basing
OF WIHCE NPT,

2, The sevond eategory of powers vexts in the “Ministry"
the responsibility over matters resolved by the “Ministry"
without Prosidentinl approval, ‘Thexe vesponsibilitios include:

w The formulation and execution of state frrigation
control  projects, irtigntion  improveiments el conservition,
inerense of water resources and defonkes against the erosive
netion of waters,

b, The granting of various water une righte and the
resolution of all conflivts rolated to water e nl dintribution
(RA 3, RE ).

Many of these yesponsibilition are delegated to administen.
tive dependencies of the “Miaistey™ for initinl or finnl process.
ing ux hereafter deseribed,

K. General Bureau of Waters

Thix ageney in presided over by the Director Genernl of
Waters and in o direct administrative dependeney of the *Min.
intry. (RE 1, 2), The Divector henrs nndd rosolves ol watters
of 0 mationnl or interssectionnl nature related tos distribution
of waters; promotion of multiple, mtional and efficient use of
water: elnborntion and execution of state drrigation projects;
control and improvement of irrigation and deinnge: moking
veologien] studies; mnking and muintaining 1 censun of water
unern: andd other matters related to these specinition (RE 1),
G Pechmeal Admamstrator of “lergation Distriets”

“Tevigntion Districts” generally inelude one or mory river
hasins 1 the constal 2one of the country amd are imnnnged by
n Fochnieal Administentor,” “lerigntion District” orgnniza.
tonw are direet administeative dependencies of the Agrarian
Zones which are administeativee dependencies of the *Ministry."”
Phere are geneidly o number of *lerigntion Dhistpiets' in each
sone and twelve Agrarinn Zones in the country, The *Poch.
niend Adminiatrator” of an “lerigation Distriet® is part of the
“Water Authority and oxereines the administ emtive andd judicinl
authority in water matters in the first instanee within the
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"District” (RE 2, 8, 4, 7, H),
H. Mustry of Health and the “Samitary Authori s

The Ministey of Health protects water agninst contamina.
tion and pollution and ix senpanmible for studving, inventorying,
clssifyiee i granting use liconses for mineral and medicinal
waters for thernpeativ, industrinl and touri=t purposes (RA 14),

The, "Sanitary Authority” is the Burenn of Environmental
Health, nn administeative dependeney of the Ministey of Health
(RA G8) andd enrrien out it water function relating to con.
tamination control (aee Ha021),

Lo Agrarian Cowrts

The Agrarinn Court ix the court of last resort from all
ndministrative rexolutions and decisionn rendered i the final
ndministrative fnstance by the “Ministey” pelated 1o witers
(wee 0H:0.2-F) (AR 163),

Jo Explanation of Scape of thin Section

The above sunnnry s 0 genernl overview of the adminis.
trative orgnnizntion of the gevernment for water mdnimistration,
Many of the more detailed and wpecific functions of  these
ngencien are deseribed in lnter purts of thin seetion,

Uners Organization

There nre two levels of water wsers orgnaizations, o Water
Users Couneil for an entive “Irrigantion Disriet” and an orgnni-
zntion of users within an ievigation sector or subesector called
the Commission of lrrigntovs, Both are deseribed i more
detndl nn followns;

Ao Water Users Couned for Lroigation Distrct

. Organization For water adnimistrution purposes the
country i divided into lrrigntion Distzicts” whneh connints of
ane or more river baxine in the constal 2one (see H- 1.0,
Water uners within ench of these diktriets ate reguited to form
n Water Users Couneil (RRE 2, 5, 4, 7, 8),

The Council connmts of one representative lrom ench irriga.
ton wector of the Distriet, o representative from each culimary
water supply company or if none existe then e representative
of the culinary water users; mul 1w representatives from all
other clussen of wners (RE TR),  Phere must be ot least five
agricultural wsers an couneil members ol 40 pereent of such
user members st have farming plote ol no greater than
three timen the fanaly unit size. Deternnmation ol guahfications
are made by the "Water Authority” and based on the user



160

Uners Organtzation

comnun, Only those users who are not delinguent in the paymont
of assessments may participnte (RE 19, 20), Council mombors
are oleeted for two yoar tormw and can be olectod for two
such tormw (RE 21), The bonrd of directors of the Council
includes o Prosidont, ‘Prensurer, two mombers und n Secrotary,
Thoy must maintain o minute hook and accounts,  Agreoments
must he approved by o mnjority of the members (RE 22),
Ater the Counell in formed it must b rocognized officially
hy a resolution of the “Ministry” (RE 23), The "Wator
Authority” publishes noticen of the msembly meotings for the
Counetl in o nowspaper at least 48 hours hefore the meeting nnd
by posting o notive Hh doyw in advanee, I nttendunce in Joss
than 61 percent of the uners, notico of another meeting in given
and n wecond meeting is held regardlons of the number anttonding,

9. Funetons: The atteihutes and functions of the Counel
nre un follows:

n, Propnre, propose and oxecate studies and works for
improved wse and development of renownble naturnd Fesources;

b, Intervene in the formulation mud execution of rulti-
vation and dreigntion plane (aee H=6-0.C);

e, Attend pseotings ealled by the District Water Au.
thority:

A, Comment on the badget formulated by the ‘Tech.
nieal Administrator for the conservation and improvement of
the freigntion and drainnge infrastraeture of the District; colloet
amonnments o pay the costs relnted o those ftems s woll
an ndministrative work and inbor costs related to their dutios;
ninke tel-nnnual roporte (RE 24),

B, Commussion of Lergators for Sectors or Subxectors

of Dixtrices

AV of “he users in oach seetor or sub-xector of an ' lerign-
tion Distriet” are required to form a Conmmaion of Treigntors
(RE 179, Drrigators with small and mediam wized farms, nuso-
cintions of farmers wnd rugad farm commanition within the aren
must he ropresented on the Commirsion (RE 26), The con-
trolling bonrd of the Comminsion conkints of five members with
0 Presfdent, Secrotary, ‘Preasurer, and at fonst one additionn)
member (RE 26), 1he Comminsions nre hisieally controllud
hy the xame regulntions ns the Water Councils el have the
same rexponsibilition within the aren (RE 27, 28, 20, 130).
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Howaever, the orjinlzation need only be recognized ofticinlly
oy the Techpienl Administentor of the District (RE 31),
B3l Regintrien

Anvone who hnn obtained an authorization or license for
witter use (koo H0220-0 & 1) must record it in w poll iaintnined
by the "Trrigntion District,” Until the vight ix segistered, the
holdor many not use the water, Use rights wie property of the
State and not of the conversioner nd mny therefore not be
rogistered o part of the title to the real property (WL 37,
RA 93),

Al agricultural water users must he aweribed in the
officinl users poll mnintained by the ‘Technical Administrntors
of the “lerigntion Districts,” where the Neenses and nuthorizn.
toms nre found hefore such aser imny be consideyed for inclusion
in the Cultivation and Tevigation Plank for the coming yonr,

Eneh Agrarinn Zone o required to mnintmn a poll of
puerkons who  have  Heenses or nuthorizntions to use water
(RA 04),

The "Bureau' in alwo yequired to mnintain a poll ol users,
The informntion ix provided by the Technical Administrntors
of the Districts who are required to anpually submit a capy
of up to date polls of the distriet for verifiention by the
“"Bureau” (KA 04),

T'he specifientions and conditions contained in the rexolu.
Hons or grants must be secordmd in the ueer polls (RA 95),

Dedell  DWNERNIIIE AND CONTRON,

Poruvion law is detailed and comprehensive in its trent.

ment of the subject of ownership of waters,
Beded  State (wenership

Alb waters nre specitieally declnred to be property of the
State for public use, Phese waters include all subterrnnenn,
surface and ntmospherie watern in all of their natural physieal
HLndon,

"hin otenershup for public use may not he sold, transferred
or obtadned by another by proseription (WL 1 4, 52, 69, CC
822), ‘Phe subjeet of sode and transfor of n nght to use water
v trented in Heh0e 1,

Bede2  Private Ounership

Ihore ix no private ownership of any waters in Peru and

no priviate ownership rights enn bo nequived over waters (WE 1),



162

84

5-1‘.-'

Ownership and Control of Ricerbeds

Ounership and Control of Riverbeds, ete,

The following Innds related to water use are specifically de.
vlared to be the property of the State and cannot be sowd or lost
by prescription or otherwise: 1) ripagian lands reserved by the
President o7 national defense, public rervice, drainage, orna-
mentation, recreation or other purposes; 2) giverheds, lnke heds
and natural streambeds; ) subterranean strata through which
subterranean water flows or in which such water exists; 4)
land covered by snow and glaciers; 5 alluvion or land deposita
vesulting from the natural water action or artificinl works in
the rivers, Inkes, lngoons, and other courses or impoundments
of nater {WL 5, CC 822),

Ao e antituting state property are existing slands and
those that are formed in the sea, lakes, Ingoens, estuaries and
rivers; excepting those that result from a change in the course
or n branching of a river. Such state lands may be wold for
housing purposes or ageanan reform programs and use rights
to such lands may be granted for other purposes (WL 5, 6,
RA 9).

The nver and lake beds may only be occupied or cultivated
by authorization of the “Miemtey™ (WL 80), oxeept on the
Eantern Watershed (WL 81),

When new water channels are opened on private land by
natural causes or when the original channel i widened by
crosion (WL, 83}, the ownership of the channel passes to the
state unless; 1) the owner initintes works to festore the water
to its onginal channel within one vear; or 21 of he fails to
conclude the warks within the time et by o competent author.
ity, except when be ix prevented from so doing by an act of
God duly proved (WL 82).

The Executive Authority nny make concensions or grants
of abandoned natural water courses under the Agrarinn Re.
form Law (WL, 82).

The separation of lnnds gesulting from the opening of o
hew water channel does not alter the owaership of such lands
(WL a4).

The use and exploitation of mineral and other materinds
in strenmbede e controlled by the Water Authonty who may
grant permitx for such purposes (WL 100),

Control of Structures in Riverhedn, et
No one can change the riverbeds except for purposes of
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socinl and economic utility and an those cases determned by
the Executive Authonity,  An authorization for such changes
must be granted by the “NManstey'™ or the Mastry of Health
hased on presious studies (RA 309,

Water users ate obligated 1o construct necessiary protec-
tivee sdructutes on the banks of 4 water cougse or canal for
the full length of the connl o course that hesehis the veer
The “Water Authonty” determmpes o ench cine the extent
of the canal or water way that the vser s responsible for and
the tvpe and charactenstios of the required works (WL 07).
Other users who bhenefit from such works must contrihnte
proportionatly to ther costs (WL 96),

The State may contnhute o the costs of such works
they benetit famels apricaltural wnits aod mas construct works
dentined 1o protect commumties, works that change the course
of rivers, work< thut are of general public interest or works
of public service  Hosuch works speafically henelit private
property moa direct wav the owners thereof must also pay
their proportionate share of the costs (WE 18, 98).

The “drogation Distoet” o tequised to denndy needed
workx and must prograns the construction of such works

(RA 43, 4T,

In v of eominent oo danger or aother emergendies,
properts owners iy construct works of defense on the hianks of
the strenias without perission of the “Water Authonty™ hut
must nebits the autharts withim ten days trom the date the
worhs were commenced  Such sorhs must e temporary an
nuture shed constiuc ted on the banks of the water wis . They
imust conform to the specfued regulations <o that damage to o
third party does not acour and they are subject taspection
and pview by the “Water Authonty

I such cinergency sibaations the Wister Authority™ may
order the execution of such works ot masy actually construct
theiss s order to avond immediate danugee Once the emergeney
has passed, the “Water Authanty” nny order the removal of
such works and vhe replacement of damaged warks or the
constiacion ol new  worhs o ceemed pecesary The costs
of aty demohtion or construction must e charged  propor.
tionadly aginst those whe are direetly or indirectly hem fited

(WL, 08),
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HILHT TO UN) WATHR

A right to use wauter may only be granted when the use
in in harmony with the social interests and development of
the country (W 1, RA 1),

Uses Without Formielty
A Domestie

Anyone may utthze water for the satislaction of indi-
vidual primary necessities by taking the water directly from
the water source but may not divert the water without obtain.
ing a concession (WL 8), The “Water Authonity™ and “*Sani-
tary Authonty™ are required to provide aecexs zones to water
to satisfy public domestic needs (WL 39), Tt e clear that o
0 propesed uxe v (o serve group domestic needs sather than
indivadund needs and the water must be diverted to accom-
plish the use, then a grant or concession i requred (WL 40,
RA 1),

B, Veludle

Anvone may make occantal use of water from any water
source to supply the needs of a velnele that he s drving
provided that such use does not mgure the interests of thrd
partien (RA 171),

P'rocedure for Obtaimng o Use Right
N General

M use nights are granted through adnnmistratine rather
than uchcml proceedings Fxervone, includiog national and
local pubhe entities, s pequined to obtn n concession for water
une except an those cases noted an 5:5-1 (WL 8, RA 13), Con.
comsionn are divided nto theee classess Peemais, Liconses and
Authonzations These cliwses are distinginshed pnmanly by
differences m permanence and  prionty of the tvpe of use
right represented by each o more specifically defined here.
wfter (WL 28).

Grantx 1o we mternationnl waters must e made
accondnnoe with mternntional sgreements and, e addition to
the other requirements, must be approved by thie Manmstey
of Foreign Relations (RA 8),

B, Condibans Precedent

Before any clnss of water use right can be granted the
following concurreat conditions must exiat: 1) the proposed
use cannot iterfere with the satisfnetion of use rights previ-
ously granted; 2) it must be proven that the use will not
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rentlt in the contannation or loss of sdter sources, 4 the
waters are of a quantity, quality and avinlability. whieh s
approprinte to the proposed use; 1) the proposed use will not
adversely  affect authorized  pubhie uses, 59 pnor approval
must be obtained for the works of starage, wells, convevanoes,
production, regeneration, utilization dennage, measurement and
other necessary works (WL 12, RA 90); 6 the use must be
m harmony with the socmd ainterests and deselopment of the
country, 7 the “NMimstiy ™ must not have peserved the ung
of the water (A 1On),

Onece an arngation use nght s granted the followig con-
itions must exist before 1 can be a1 must be s nibaed
in the brngation Distnet vsers poll, 2 the angathion works
must be an good condition, 5 water taves must be pand
fised by the “"Water Authonty” (LA #9),

When the proposed sse v for arngation the following
ndditional conditions precedent must oast 1) the apphoant
munt be registered an the poll of users an the “Trogation s
tnet”, 2 the properts st be i good condition tor angation,
B the wser must guarantee the pavment of the water tanff
and wsessnents s fived by the "Water Authonty” (WL 1),
. Dermits

Permitn ate pranted an the Hist anstance by the “Tech-
nieanl Adpunistretor” of the “irngntion Distoct” where the
winier source s docated and are preferably granted for agn
cultural usex Permts are distaganshed from other grants by
wpecific: restretions, linmtations and uncertanty as (ollows

1. Perimits may be granted far the use of waters exihing
in o source which exceed the amount needed to satisfy the
more pernuhent types of grants,

2 Pernuts may be granted for futute excess water but age
conditionn] and «ubject to the oventual avalabnhty of water,

B When pernnts are granted for agronltural water ases,
they must be conditioned to use on specifie crops,

b the excess waters for which o pernnt s granted do not
exint or the supply dinnishes or disappears, the pesmit
cancelled and the prenat holder hius no chinme for dimiges
remulting from the cancellation (WL 29, RA 86, 112, RE 2,5, 7).
D, Authorizations

Authorizations are conmdered i the fiest anstanee by
the ‘Technical Director of the “lrrigntion Distnet™ hut are
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geanted by n resolution of the "Ministey.” Al such authorizn.
tionw are for the use of water for fixed and limited poriods
of time and are granted for the following purposes:

Lo To earry out studhes or execute works or other con-
atruction;

2. For other temporary works and specinl uses (W1, 28,
30, RA 87).

K. Liceases

Licenses are grnnted through o Supreme Resolution of
the President and are prepared and approved by the *Ministry,"
The petition, however, iv considered in the first instance by
the ‘Technical Adununistrntor of the “lrrigation District *

Licensen are moge durable and certnin than other tvpes of
geantn and are not subject to the mony uncertnintion of permits
and suthorizations an previously discussed. However, they are
subjoct to other restrictions and limitations refersed to in other
parts of this summnary (W1, 28, 29, 30, 31, RA 88, 112, RE 2,
5, 7).

F. Process

Anvone with legal capacity may present o petition to the
irrigntion district administrntor for o water use concession
(WL 133, PA 4, RE 8). The conditions and processes for sub.
mitting petitions nre as follows:

Lo The Pettion Must Contan n) the name,  dotmeile
and number of the election cortificate of the person or the
identification number of a foreigner, and of o lawyer is doing
the work then the same information with regard to the lnwver;
b) the number of liters per second, the water source, the point
of dhiversion, wnd a deseription of the project; ¢) the place, date
nied wignature or fingerprint of the petitioner; ) the authority
to whom it ix directed; ©) the signnture of the liwver (PA 64,
PR 1, 2),

Lo Neanmg amd Resolution On the basis of the proof
presented by the petiioner, the Techitenl Director of the
“lerigntion Ihstnet” notifies iterested parties of the elnim
and within o rensonable period makes o decision based on the
proof presented (RE 10, PR)

B MeHearng and Appeal Interestedd partion may ask for
nre-hearing of the resolution before the Administentor of the
Dintrict or the Director General of Trrigation within 15 days
from the date of notifieation of the decision. The Director
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Goneral of Treigation mokes a decision and his decision s
olovated to a resolution of the “Ministey,”  Thin process
exhausts the administrative remedies (RE 11, 32, 1),

Onee the admmstrative remedses ore exhnusted, the ater.
enled partios have o final nght of appenl to the Agranan
Toabunal i the fiam of o Action Jor Nulhis or Contradiction
of an Admimstrative Besolution (W 132),

G, Characterintis of Groaats

Charncteristion that are pecabar to specifie types ol grants
were dineuwsed earlier, The following charaetenstios apply to
wll types of grants,

Al water uses are declared 1o be cantingent or esentual
nnel wubject to the nvailabilits of wnter and the real peeds of
the user, Use rghts must be exerepad as o function of the
kocinl interest and the development of the countrs (W 26),

The "Water Authonty” may control the exercise of use
rightx by establishing the following svetems for water distrbu.
tion and thus provide 0 more efficient svatem 1) concentite
use of all of the nvinlable water an certin impgmtion sectors
for limited periods of time, 20y close hagher diversions on a niver
or canal wo that the water can be atilized o the lower diver-
sionn; 3 extablish systems of turns hetween users, 1) establish
other systems of diversion and davision i nataral amd arnficial
witer wavs (W1, I8),

All water measurements are expressed i volimetnie s
determined by contiol and  measurement devices which the
wars are obligated to install (WE 1, RA 19, 200, For o dis-
eussion of relinted subjects, see 50500
H, Authorzation of Setwage Water Use Jor Lroiation

In addicwns to the procedures required tor obtanung o
witer use nght ax dosenbed above there ate specl reguare.
ments for obhtimting o npht 1o use sewage water for rrigation
(RA 182). There wse nghts are granted through a heense an
procided abose, but the petition for o license must be nccome
panied by an anuthorizntion from the Mimstes of Health (RA
),

A petition for this authorization s sade to the “Sanitary
Authority” and must include the itinl petition, an engineering
sudy justifving the project, plans for the zone to be irngated,
the system of works and the treatment works when necessary,
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the type of crop to he grown and the payment of assensments
(RA 102),

After the granting of such nuthorization hased an studies
hy the "Sanitary Authority,” notice of the authorization is
given to the “Ministry” and the Health Zone or Honpital Area
involved (RA 103),

The following are specinl conditions precedent to the
granting of such authorizations: 1) the user may not nlter
the charactoristion of the sewage discharge system if water
i removed directly from the system; 2) the system muslt he
xo construeted and operated that it does not conneet with or
interfere with regular irrigation conals or streams (RA 195)
3) vegetable or fruits with short stocgs, roo! viirietien or those
that might touch the ground and thit will be consumed in their
natural state cnnne’ be irrignted with such waters (RA 106):
1) the lnnds must be fenced and signs of specified sizon posted
ndvising the public that the lands are irrignted with sewage
water and prohibiting entry (RA 198); 5) non-trented witers
may not he closer than 1,640 feet (500 meters] to dwellings or
communitios (RA 199); 6) the use may not interfere with
wells or public health (RA 200),

After complinnee with these conditions, the following nddi-
tional restrictions wed limitations apply to crops for human
or eattle consumption,

1. Vegetables or fruits which ate hoiled before consump-
tion may be ireigated with effluents from primary or secondary
treatiment plants but nre subject 1o strict contielsg

9, Vegetables or fruits for human consumption that will
be industriaBy processed may e irrignted with sewage effluent
after primary  treatiment, “The crop must ol e harvested
within less than 20 days after the last irrigntion w such
required time Jnpe munst be specified in the water une suthori
zontion;

3, Cropw of an industrinl species such s cotton, corn
sugareane s fruits that do ot touch the pround may In
irrignted from non-trented effluents af the fickls are preparee
for sub-surfnce type irention or if there is more than 20 doyy
betwoen the last irrigntion and the harvest, as wpecified in the
water use authorization;

4, Crops for eattle foed, such as alfala, grasses or corn
muy he irrignted with sewage wirter after subjection to secondnry
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trentment.  Milk cown are not allowed necess to the Tield and
ennnot eat the forage until it has been stored for ot Jeast
20 days nfter harvest (RA 107),
Procedural Protection of Riphty

Fveryone v given an adnumistrative right against any act
or omission which violates their rights or any of the provisions
of the Water Law (WL 129, RE 8, PA 56), The administrative
jurisdiction to hear and - rexolve suely dhisputes in the first
jnstance v vested e the “Pechnieal Administrator” of the
“Irpigntion District” swhewe the water s located (WL 113,
RE b, 7).

The provess for atinting, heaning and appeahing disputes
over witer uxe s identicnl to that provided for the granting
of petitions for water use nghts as explamed an 5 520 F, Al
such proceedings me administrative in nature
Rights Under Prior Lais

Use rights exsting at the time of ennetment of the Water
Law of 1969 must be converted nto “permits,” “nuthonza.
tions,” ot “licenses” ut the following times:

0, When a zone, water hasin or valley i deelared to be
in n state of reorganization i order to earry oul a program of
improved water use,

b, When the Agratian Reform law s apphied ton zone;

e, When property ownership w transferred;

d Wher deemed convenient by the executive authority
for technical, cconomie or socinl reasons;

o, On the request of interested parties (W 143 RA
03; RE 16),

Limitations and Obligations of Users
A CGeneral

There are o series of obligations amposed on waler users
that frequently operate an restictions or linointions on the
nature of the use right,

These hmitations or abhgations, as the case may e, are:
1) employ the water with efficiency and o gnantity Bo
grenter than nuthorized (WE 20, 50); 2) utilize the water only
in the authorized nren (WL 20, 36); ) construet the wirkn
required for the measarement, control and convevanee of the
water as ordered by and within the time fixed by the authority
(WL 11,20, RA 1) 1) prevent overllow of the works (WL 20);
) avoid damage or prejudice to others; 8) contribute propor-
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tonally to the cost of maintenance, construction and rights-of.
way henofiting the user and subseribe to o sehedule of henefits
for wuch charges (WL 12, 20); 7) inform the “Water Authority”
when not all of the water authorized i being used (WL, 20);
H) comply with the regulations of the “lrrigntion Districts”
and other competent authorition; 1) obtain nuthorization from
the “Water Authority” for changes in distribution and diversion
programs (RA 10, 02),

The “Water Authority” has the power to change n user's
source of water provided that the quantity and quality of the
substitute is similar to the original source and technien) studies
demonatrate the fensibility of the change (WL 7; RA 11, 12).

AL une rights are subjeet to the natmal fluctuntions of
the natural water sources (RA 83),

A use right may be terminated or suspended for failure to
comply with thexe obligntions (WL 03, 116, 119), Other man.
terind related to this subject can be found in H.6.2.0,

B. Sale, Rent or T'ransfer

The water represented by n grant is required to be ssed for
the purpoy and in the place specified in the grant (WL, 20, 16,
L17). 'Fhus, o snle, rent or transfer may not result in a
change of the use nor the place of use, H the property or
industry on which the water wis to he used in rented, sold or
otherwire trnnsferned, then th o« v ht may also be trans.
ferred, but only with the appre = of the authority that made
the grant or concession (WL 1
C. Beneficiad Use and Cultivas, , lans

When water une rights are geanted  without  sufficient
information to determine the crop demands for water and
when excessive water use might cause dnmage to agricultural
lands, the “Technienl Administentor” of the “lrrigntion Dix-
trict” fixes the maximum quantity that ean be used based on
i virent inspection of the lind involved (RA 132).

I wufficient information exists, the supply of water to
ench agricultural user is adjusted and controlled by the lrriga.
tion District Adwinistrator in accordanee with the requirements
of that particular property and the crops grown in aceordanee
with the Cultiwation and Trrigation Plan (WL 43, RA 99, 113),

These plnow ore formubated by the “Water Authority”
in coordination with the Water Uners Associntions and  the
Agrarian Authority. ‘These groups are required to conmider
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the following factors in extablishing such plans in those irrigne
tion districts with an adequate water supply: 1) hydrologienl
andd agricultural conditions of the district; ) directives of the
“Ministey” as they relate to the regional md nationnl agricul.
tural plans; 3) user preferences; 1) eredit and market potentinl
of ench crop (WL 44, 45, RA 113).

o facilitnte the formulation of these plank, the National
Hydrological and Meteorologieal Serviee and  the 'Burean”
are required to furnish the “lrrigation District” admimistrators
with the estimates of water availability (RA 114),

Loss of Rights
A, Temporary Loss by Suspenasion

A wister wae right may be temporarily suspended for the
following rensons: 1) violation of the contamination or sanitn-
tion control regulations [the right ean be restored upon cor-
reetion] (W 23): ) when the water i needed for the exeeu-
tion of publiv or private works or for water conservation pro-
grams o determined by the “Water Authority” (WL 38, RA
06, 97): ) fnilure of the user to construet the required works
within the time specified in n concession [restored on com-
plinnee) (WEL 93 4 violation of the water lawn or relnted
rulen and regulntions until such t ne an the related fine and
dumages wre prid and the requised improvements are mnde
(WL 119),

B, Termunation

Water wse tights terminate: 1) when the use to which they
are apphed terminates, ) when it is an “nuthorization” and
the time for which it was granted terminates; 3) in other canes
an may he provided by the low or its rerulntionn (WL, 116).
. Lapse

Water use rights are declared by Inw to lnpwe or terminate:
1) when o user fls to utilize the water either completely or
partinlly in aceordanee with the *lrrigation District's” Annual
Cultivation nnd Terigation Plan, (see B-5:6.0) except when the
varinnee results from an aet of God or w verilied necident;
2y when o user ils to pay levied assessments for two conseeu-
tive years, oxeept when there has been a suspension of the
right or o valid extension resulting from public calomity
decreed by the Presidest; 3) when aouser fnils to comply with
the obligations imposed under the law (see henen) (WL 116),
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D.  Revocation

A water use right may he revoked, nullified or cancelied
when: 1) the *Water Authority” appliex the water to o higher
priority wse under the Inw [compensation must he paid exeept
when the new use iv domestic] (see 5:7-1, 2) (WL 36); 23 the
une right connists of a pernnt, and there in insufficient surplus
witor to satinfy the needs of the user (ree H:0.2.0°) (WL 20);
3) the water right i transferred in whole or part to xomeone
other than the right holder without nuthorization (see H:5-0-13);
4) the water covered by the grant haw been uned repentedly
by someone other than the right holder; 6) the water in applied
to a uwe or to property other than as wpecified in the grant;
6) the water user han been fined twice within a comsecative
poriod of two yenrs for the same violation of the water law
or ity regulntions (WL 117),

. Procedure and Effect

The tormination, lnpse, revoention or suspension of water
une Fights must be administentively deelared after the compe-
tent mathority han received such prool as it deems relevant,
The interested parties have the reconrse of appenl an deseribed
in 563 (WL 110),

OBLIGATORY WATEN USD;

Peruvinn Law extablishes an affirmative obligation to use
wider an provided in the Trrigation and Cultivation Plans,
The users within an Irrigntion  Distriet  participate in - the
formation of the plans, Those who do not follow the plan
nre subject to the loss of their water and the Agrarion Reform
Law ix applied to their land (W1, 43, 44, 46, 116, 113),
PRIORITIES NETWEEN UNE RIGHTN
Order of Priorities
A General

An order of proference hotween various usen of watoer s
establirhed ax follows:

b For primary necessition, the supply of communitios
and sanitary newds of the communition (WL 27, RA 33, 84,
100, 104);

2, For watering and doveloping animnls (WL 27, RA 84);

3. For agriculture (WL 27, RA 84);

o, lrrigation of agricoltural lands with oxisting irriga-
tion systoms;



PERY 173

b, lrrigetion of specificd crops with exeonses of wator
on agricultaral lnnds with existing irvigntion systems;

e, Improvement of woiix;

. Lrrigntion (s 5:5:6:C related to making of cultiva.
tion plans) (WL 42),

1, For energy generntion (WL 27);

n, Projects included in the national, regional or zone
plans;

b, Commiumnity public setvices;

¢, Cooperative compiny services;

i, Serviees to private companies;

v, Other serviee (RA LD,

b, For industrinl and mining use (RA 134);

n Explostation in oational and - Toeal development
plans Tor export from Pera under the Andean Feonomie Paet;
b, Fxploitation of metals or chemieals that are import.
ant components for development of state-promoted industries;
e, Other exploitntions (RA 144),

B, For other uses (WL 27) andd preferably those ineluded
in netivities which are part of and consistent with the national
dovelopment plans (WL 86), Other ukes whirh are mentioned
i the law are fish and flor cultivation (WL 66), reereation,
tourbam, and public amusement (W1 67),

B, Priorttien in Tones of Searcity

An emergeney water seareity level and the declaration
of emergencies vesulting from such levels nre declaed and
determined by the Ministey” for ench tiver barin or Iriigen.
tios Distriet,” When the water supply fnlls helow (nat senreity
lovel, n different subsystem of priovities fos agricuitinal s ek
hocomes operntive ns follows: 1) permanent erops aped 2y those
preferences fixed by the "Ministiv” (WL Te, 47, RA 10d, 118),

Onee n state of emergeney hns been doclined, the “Water
Authority” is sesponsible for issuing and enforcing approprinte
orders to protect, control snd supply the available waters for
the colleetive benefit nnd genernt interest, *“The Water Author.
iy must give first preference (o the supply of communitien
and primary necesyition, 1 the emergeney resalts from con.
tnminntion, the “Saritary Authority” is vested with the same
powers (WL 17, RA 33, 36, 37, 38, 124).

Lo Change of Order of Prioritics
The Executive Authority is vested with the power to change
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the preferentinl oxder of water usen dewcrlbed in paragraph A
[oxcopt the domestic vee preference], In making the change,
he must fiest give consderation to the following factors: 1)
charncteristios of the rlver basins or distribution  systems;
2) availability of water; 1) water poliey; 4) agrarinn reform
plans; 5) usen of greatest public and socinl intorest and of
grentest cconomie interest (WL 27, RA 84, 85),

How Priorities Operate

A, General

When administrative grants are made and there are two
or more applications for different unes of the same waters, the
priorities in the provious seetion must be observed il there is not
suffleient water to satisfy all pending petitions,  However, if
there i more than one application pending for the same wsg of
witer nl there is not sulficient water to satisfy all the needs,
then the granting suthority must give priority to the applicn.
tion thnt hetter serves the social aterest (WL 33, RA 84),

The "Water Authority” has power to revoke n use right
wo that the water ean be applicd to o use with o higher priority
an apecified in the previous seetion, Under these cireumstanees,
the owner of the revoked right i entitled to indemnifiention
oxcept when the use v for the domestie needs of 0 community
(WL 36, RA 104, 105),

Where water resources nre insufficiont to sntisfy the needs
of w apecifie use intoreated partion mny petition the *Miniatry"”
for 0 decloration of priority over existing uses in accordanee
with the preferences established for the zone. The procedure
must include studies of the zone where the uses should be
rovoked nnd a study of the values and indomnification o he
paid  Phe “Technienl Administeator” of the “lerigntion Dix-
trict” makesw the studiex and prosents the supporting proof
as 0 bawis for the granting or deninl of the petition, The
Director General und Consultive Water Counedl dietate the
suprome renolution either granting or denying the metition
(RA 01),

B, Social Indemmfication

It an agricalturn) user cannot plant o irvignte crops
hoenuse of a searcity, formally doclnred in necordanea with
G711, all of the water users within the affocted *lrrigntion
Distriet” must participnto in providing the deprived user with
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his vital necossition and the costw exponded in the proparation
of hin land (WL 46, RA 120),

RIGHTR-OF-WAY RELATED TO WATER UNE

Vaoluntary and Natural Rights.of-Way

A, Natural Dramaye

All lower lands must receive waters which, without the
intervention of man, saturally flow from upper to lowor lands,
This right-of-way also applies to any mateninls that are natur.
ally earried with such waters, Interested partios may construet
works Lo chinge the course of the waters with the permission
of the competent authority, provided that no prejudice results
to third partien (WL 103, RD 4, 9), ‘This right-of-way does not
upply to artificinlly raised waters and waste wators from ireriga.
ton or industry (RD ),

The upper owner may eroet stractures to control the water
without impeding it flow (IRD 6), 'The lower owner may nlio
erect control structured ns long aw the right-of-way burden to
upper property is not increased (1) 7). I the water course
in impedod with rocks or womd that could cause damming and
flooding, the upper owner may he required to remove such
obatructionn (IRD 8).

B, Ouver Ripartan Lands

Riparinn propertion are subjeet to n right-of-way for public
necens (o strenms, rivers or lnkes for the satisfncetion of domestic
water needs, navigation, transit, fishing and other sorvices, The
width of this right-of-way ix determined by the *“Water Author-
ity' aftor giving due considerntion to the customs of use, There
in no indemnifieation payable for these righta-of-way,  ‘Those
using them are responsible for the damages resulting from their
misuse (WL 78),

C. Public Authority Kight of Entry

Compoetent publie authoritien are given w right to enter
private property to carry out theie functions and may do so
without giving prior notice, Before making studies and inspoc-
tions, they must give notice to the landowner (WL 10, RA
31, 32), Impeding the entry of such officials s a criminal
offense (WL 120),

D, Emergeney Right of Entry

In emorgency situntions, anyone may entor property for
the purpose of removing an obstruction in a wator way or
romoving any othor cause for eminont danger as long as cie
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cumstances indinpensibly justify such entry (WL 16),
3. Accern to Satisfy Domestic Needs

The “Weter Authority' and the Department of Health are
responnible for fixing sonee of free access to natural streams
and open artificinl water courses for the setisfaction of domestic
needn, (WL 39).
F. Voluntary Rights-of Was

Anyone may voluntanly subject hin peoperty to o night.of.
way for water use, A party may not bring formal action to
establish o right-of-way until he han attempted to arnve at
an agreement with the servient owner, Such agrecments must
be approved by the “Water Authority” (i) 1),

Forcefully Imposed Reghts-of Way
A Ueneral

Rights-of-way and their modifications mny be forcefully
impoxed when it i necessary or convenient for public or private
property purposes relnted to water use. Purposes for which
these vights-of -way may be imposed include: construetion and
aperntion of irrigation works, doms, diversions, extraction,
canals for irrigation and drainage, mmntennnce roads, the pro-
tection of hanks and works for conservation and preservation
of watees, eattle watering and removal of water n< in the case
of exproprintion (WL 104, RD 1, 3, 10, 14, 18, 19). Isherent
in any right-of -way for a canal or ditehy s the corresponding
right of passage of a width and charneteristion determined by
the granting authority (WL, 105, 106).

B. Charactensties

The width of paxsnge ways related to canal rights.of-way
are determined by the granting authority (WL 105, 106).

If a right-of-way crossen a public or private foad or other
Coval workn, the dominant owner muost construct whatever
works are necessary 1o avoid damage to such stroctures (WL
108). ‘The granting authority may control the canstruction to
minimize the damages and inconvenience (WL 107).

If o dominant owner utilizes an existing canal or work»,
he is oblignted to pay for the added workn required and munt
contribute proportionally to the costs of the existing cnnal and
pay other damages resulting from hin joint use (W1 108),

Canals or ditches are of open diteh type when not danger.
ous due to depth or loeation and if they do not present other
inconveniences, The ditches must be covered when required
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by their depths, closeness to housing or ronds or af they con-
stitute 0 genernl danger, Pipes or tubes are required when
waters may infect others, shaorl noxious substances, coatse
danger to works or bwildhings, and otherwise when deeted
necensatry (BB 16). A servient owner may cover o canal pro.
vided that he does not chapnge the techmical conditions of the
use nor apede cleamng or ey (RD17),

(ne who has o nighteof-way also has, with wrtten authori.
zation from the “Wiater Authority,” access right (o the property
wx s needed for the care and conservation of s works, ‘The
nutherizntien must contmn the purpose of entey aned the per.
sonn nuthorized to enter and the dates of entry, This notiee
must he gaven to the servient owner snd speofy the conditions
of the entey that protect the property from damasges (WL 109,
RO 24),

Impeding or obstructing a nght-of-way s prohilnted and
no alterations or modifications con be made i them without
the approval of o competent authonts (WL 110),

. Procedure

1. Studies Parties ainterested i obtmming o nght of-wey
mny enter private property to study ats feasibihty with suthori.
zation from the “Water Authority” (RD 21, 22).

2 Petiions A petition for establishing o right-of s way munt
be presented to the “Water Authonty® of the “lrngation
District” and must contain the following information: a) the
e and address of the owner of the property to he subject to
the right-of-wav; b the technical and material fondamentals
of the proposed right-of-way; ) the nature of the nght-of -way;
) the duration of the right-of-way; et the condition of the
wervient land including the works and buildings on at and the
crops that will be affected; 1) the techmeal scady and plans
indicating the area to be oceupied; g) such other documenta.
tion ax in deeined necessary (RE) 25), ‘The “Water Authority”
receiven the petition only f it complies with ihe foregoing
requirements or i corrected within the time fixed (R 26, 27).

S Process and Resolution 1 the petition is accepted,
the “Water Authority” must act on it within I days, based
on the information contained in the petition, The resolution
entablishing st must contain the chisrncteristios of the right-of.
way and the amount of demnification to be paid and other
conditions in conformity with the study (WL 134, 139, RD 28).
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Forcefullylmposed Righta-of-Way

Baned on the favorable opinion of the Director Geneoral of
Waters and lengation, the matter is elevated to the level of a
Ministerinl Resolution in which: the constitution of the right.
of-way s decinred; the public convenience and utility in de-
cinred; the charneteristios are fised; the amount of indenmnifica-
tion and all other nesessary or convement provisions are de.
clared (RD 20).

1. Opposition Interested parties may demand reconsidera.
tion of the Ministesinl Resolution withan 15 daye. from the
date of notification of the resolution. The only grounds for
reconsideration nre that the right-of-way can be entablished
in other places with equal advantages and at simlar cost and
lena inconvenience to the servient estate (RD 32), I recon.
siderntion ix refused, the interested parties have 15 davs from
the sefusal to appeal before the “Ministey” and once this
administrative appenl is completed, the administeative svmedien
are exhnusted. The only question which is not final in the
administeative hine of appeal e the amount of indemnification,
On thin question, the interested party nny appeal to the
Agrearian Tribunal for a determination of the amount of indem-
nifiention  ‘Thix procecding does not delay the entublishment of
the right-of-way wiaeh in finnl and non-appealable (WL T8,
139, RD 13).

5 Exeentior: The Ministerinl Resolution of the nght-of-
way obligntes the anterested party to pay  the amount of
indemnifieation fixed and obligntes the servient owner to permit
the oceupntion of the land necessary for making studies, explora-
tions and works (WL 140, RD 34).

6. Indemmfication: "The amount of mdemihication in the
case of 1 tempornry right-of-way ix estimated asa rental value
of the property during the time occupied plus the damnge
and prejudices fixed at a rensonable level (RD35), i the
right-of-winy % permanent, then the amount s basedl on the
value of the oceupied land plus the damage and prejuclice
cared to the wervient estate (R 36),

No indemmification is payable il the servient Innd i not
productive (RD 12),

When the twe parties agree on the value to be paid, the
administeative proceedings can be shortened (WL 141),
Termnation of Righta-of -Way

Rightw-of-way nre terminnted when: 1) the works related
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to them are not constructed within the time onginally pre.
weribed, 29 the servient owner proves that the nghtoof s
haw ot heen utilized tor o period of two consecutive vears,
B the purnose for which it wan nuthorzed has been aoom.
plished, 81 o hins been used for s purpose other than that for
which it was granted, or % the pedod for which o temporary
rrht of way was given or obtigned has termnnted (WL 112),
PEARMBUE 1 h s

Flood, Lrosion Conteol and € onsoration

The “NMinestny™ s teguited to promete programs of watee-
shed and torest protection related 1o water fesouroe conserya-
ton The scope of such programs olso ancludes chanpelmg
witter courses and preserving them against crosion (W 10),

Exers andiadual user s obligated to prevent the overflow
of s water works (WL 200), Wk desgned to control
eromion must he approsed by the “Water Nutkont™” and all
HLIMARHEIE uh'l;:.llwi to protoct the banbs of the water channels
to nresent erosion Where collective benefit s dorived from
worhs ol protecton ftom crosion, those that benehit are tequined
to contnbite to the costs i proportion to the benebits tecenvesd
(WL 94897, RD (R),

The “Water Authorsty’
enlorce tegulations to avend water use due to rannft percolaties
evuporation, Hoodimg, madequate use or other gses with the
goal of provuding mavmom water asadabnbits and o higther gee
clhewnoy (WL 1)y,

Dircunngn

Fovers watter use s oblipated to construct and mantaim the
necessiary worhs for the evacaation of diamage water 47770 20,
A 17y, When excessive ingation bt an dams o o th
sl or other zones, the “Samtay Suthonty” may otder the
dovnage of sswamps for health protectien (WE 99, For a
diweussann of the preference given to the construction of dram.
e svatems an state fmanced works, see o do 040 (WL 91),
Authorizations for the leaching ot saline sods may be pranted
(RA 1120),

Contameaation
Ao General

The Mty of Health s requared to mnke and enforor
regutntions that control and end comtanunation (WL 10, RA
). The saeving of water distnbution svstems or changing the

has the power to dhctate and
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nature or quality of water is forbidden unless authorized,
Authorization may not he granted i the change would he
damaging to public health (WL 14, RA 30),

In the event of an emergency cauned by excessive water
contamination, the “Sanitary Authority” enta! lishes the regu.
lations to protect, conteol and supply the water for the benefit
of the general intereat, giving preference to supplyig domestic
needs (W 17, RA 40.38),

Contamination of water in violntion of the regulations of
the competent authority is o erime, Offenders are required
ta repair all damages and nbo are subject to fines (WL 122),
I contamination of water ix an inevitable result of the exercme
of a une right, then the revoention or restriction of the uke right
in nuthorized (WL 22), The actual suspenrion of wites uses
hecaune of contamination violations is enforeed by the “\Water
Authozity' ut the request of the “San'inry Authority” (WL 28),

Avording water contamination w n primary considersiion
in the procecdings extablishing cones for aceens to water for
domentic use (WL 39),

The “Sanitary Authonity,” for reasons of health, may order
the drinage of xwampy lands (WL 899),

B, Control of Discharpex

The disehnrge of any solids, liguids or gnseous subste aces
into water ix prohibited if it endangers human health or the
normal development of florn or founa,  Any such discharge
st be approved by the “Sanitary Auibority' and must be in
neeord with the limitations hereafter discussed (WL 22, RA
57, b8, 61, 146, 171).

Extablishments which were diveharging rosiduen into waters
hefore the ennctment of the regulntions were required to file
documentation of their use with the Burean of Environmental
Health of the Ministry of Health within siv months after the
enaetment of the regulntion, and this docamentation must
include n detailed deseription and analvsis of the contents of
their discharges (RA 174).

When such documentation or new request for n discharge
authorization in filed, the *Sanitary Authority” muken ity own
detniled study of the discharge, and this study is partindly
paid for by the interested party (RA 176), ‘The “Sunitary
Anthority” then files its report fixing the needed churneterintion,

v
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changes or modifientions and fixes o wpecifie time dimit for
making modificntions (RA 177), These requirements need be
met only in the Constal Zone of the country (RA 17H),

At such time as the above requisites are complied wath,
the authonzation of the “Sumtary Authority” may he ssued
in which the following must be specficd: 1) approval of the
works and installutions; 2 Jocation of the industry and the
point nt whaeh the waste will he discharged, 3 classification of
the water course; 1) quantity amd cheraeteristios of the dis-
charge; &) assessment to he paid and hew ot will be pd;
6) counes for revoeation of the nght, 7) penod of durntion of
the authoerization (RA 174).

Damestic and communmity discharges anto strenms must
comply with clisafication established for the constal zone,
and the “Samtary: Authorty”™ mny by pereuds within which
thay must comply with the regulation.

The Sanitary Authonty must pevise and studv all dis.
chngges of water residues i the eonstal zones for the purpose
of modifving existing works ot the time of ennctiment of the
witer law. The “Authority” may restrict or prohibit dischargoes
which do not meet the quality standards of the kv and regula-
ons (IRA B0, 81, 180, 181),

C. Clussification of Waters

Wiatersan ti o Coastal Zone of the country are divided into
five chnssifications necording to therr maximum percentage con-
tent of color, loating solids, il and grease, phenol, toxie or
potentinlly torie substimees meludimg 138 speafied chemieal
clements, bacehi-coh, bio chencal osypen demand, dissolved
oxvgen and PH As the elass nises frone one to five, the
wien to which the water mny he apphied become more restnective,
Phe class of contamination level of efftuents that can be dix
charged mto such waters also booomes more restrictive as the
clams nereases, The pernmsable uses under these dassificn-
tions vary from potable water supply, unlimited apgticultural use
and recreation, to the more restrictive and igher numbered
clivmes which muy only be apphed to andustrinl use. Dise
charges in ol elises are limited 1o those that, wath er without
treatient, do not alter the charnctenstios of the water source,
excepting tempernture chiose-s A shghtly different classification
in mnde with respeet to con wnters (RRA H06, Bi),
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FINANCING WORKS AND ADMINISTRATION
A, General

The financing of studien and works for conservation, preser-
vation, incrense of resources and improvement of management
an they relate to water, are all deelured works of “public utality
and neceasity” and, therefore, Justify the investment of state
funds (WL M),

The “Ministey” annually fixes the tandfs for the vinious
usen of water (RA 21, 63). These tariffs nre bused on the
unit volume of use ax applied to a fair apportionment of costs
reloted to the adminiatration, upkeep, sepuir mud mprovement
of the workn, From these tariff charges, they pay the costs
related to such itemn ax they aeerue in the “lrrigntion: Dis.
trictn.” “The users of water from wells who ase included withim
the cultivation plans.of the districts ase reimbursed for well
operating and monintenasee costs (WL 12, RA 22, 23, 1),

One of the pre-requisites for obtaining o right to use water
for ngricultural purposes s that the wser provide a gunrntee
for the puyment of the quotion aned pssensments o fixed by the
“Water Authority” (WL 49¢),

All administrative fines levied nnd collyated for violntions
of the water Inws and regulations hecome part of n specin
fund uxed for studies or worka to improve water use within
the “lrrigntion Distriet” where the fines were collected (WL
126).

Water Users Conneils also collect mmf dishurse ansessments
charged 1o members for upkeep and revaine of works adminis.
tered by the counail (RA 60},

Thie state chinnges the cost of the irngation regulation woiks
to those who direetly or indhireetly henefit from them e pro
portions and under conditions established by the executive
authority (WL 18, RA 39, 40).

B. Priirtties in State Fowanaod Projects

In muking studies and constructing works destined  to
fncibitate the use of woter i agneulture, the following order
of preference i estnblished: 1) improvesient of stractures for
mennuring, diverting, distributing and controtling waters;
regulation of irrigntion; 3 drminnge of cultivated land; 1)
recuperation of abandoned lands or lunds on which production
i reduced beenuse of o high water table through the process
of deninage; B drrigation (WL 01),
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LEGINLATION ON UNES OTHER THAN TRRIGATION
Domestie
A, Fuat Prionty

The first order of priorities for wister use s the satisfaction
of pronary necessiiies and commumits supply (WL 27, 40, 47,
RA 100, 101, 101), Other cisses of water use nights may he
revoked without the pavment of compensation e order to
satinfy the dotmestie needs of o community (W35, 40, RA
105). o declnged states of emergency, the “Water Authozity”
and “Samtiy Authonty” must respect the prionty of the
commumties’ domestic water needs (WL 17, 47), They are
required 1o provide access to water sourees for amdeviduals and
communities without an adequate enhmaey water supply (RA
A0y, Planaimgg and execution of works for the supply of culiary
water ane gesporsibilities of the Mhmstnies of Health and
Housing (IRA 100), "The control of water gquality for calimry
supply 1x the responsibadity of the “Sumtmy Authonty™ and
Minintry of Howang (RA 101, “Fanffs charged by companies
supphvng culinary water must be approved by the Mimstry of
Housing (RA 106),
B, Second Prionts

The uae of water for cattle gang s the econd prinnty
for water use (WL 27h, RA 107). "The u o of subterranean
witer o preferted, of svidoble, for ach parpoes (RA108),
Motue Power, Industrial and Flec qcal 6 eration

Enetgy genctation use shates th fourth arder of priorites
with industiml and mning uses for preferential use of water
an explinined in 570 (WL 27y, These wsescare cranted through
licennes by the Sty (see 5501 (RA 1YL 140), Water
apphed 1o such aves st be setwrned o the water chan el
after wse an the place andhcated an the Teense, The user s
requined to report ta the "Water Authonty™ the plan for diver-
sion and Huetuation of the discharge fomn the waee (W53,
ITA 89, 136, 137),

The energy potentind of all waters repardless of the souree
i dechned 1o e the property of the State (RA 133), Water
wsedd for these purposes may niso be the subject of use grants
for other purposes, since they doonot consume the water
(A 138),

The use of subterranean sources for industrie! needs i
preferred i ayvailable (RA 141),
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Motive Power, Industesal and Electrical Generation

Transportation

The uwe ol water ways for trapsportation is not one of
the specified preferred uses of water,  However, n type of
preforence i provided by prohibiting the employment of arti-
ficinl wyntems that impede or vake difficnlt the normal course
of the waters or their navigation or floatation (WL 66, RA 161).

Transportation companies nny obtan gicenses for the
water use required for maintaining their transportation services
(RA 170),

Medwqwmal and Thermal

Medicinal-mineral water uses are not specifically listed in
prioritien or preferentinl uses of water and, therefore, the uses
relnted to such waters come within the st order of priorities
ealled other uses (WL 27). There is n special title in the
Water Law which treats the subject of minetal-medicinal waters
and specifien the conditions of their use (WL 71), A werien of
detailed regulntions also exist 1elating to vhe use of such waters
by bath houses (RC 35 to 41) and bottling plants (RC 42-18),
A Gencral Admunstration

The studies of mineral-medicinal water sources wnd grant.
ing of liconses for their use are responsibilitios of the Mimstry
of Health ‘The Minintey is required to inventory, elussify and
evalunte the therapentic, industrint and tourist uses of these
waters in coordination with the Nationnl Boaud of ‘Fourmm and
other concerned orgunizations of the State (WL 72).

The Butenu of Environmental Health of the Ministry of
Health s the “Sanitary Authority” (RC12) aond has the
following duties and powers with respect to the mineral-
medicinal waters: 1) supervise complinnee with repulntions
relnted to uae of these waters (IRC 13): 2) mnintain noegistry
of mineral-medicinnl water sources and a poll of users (RC 14);
) study, hear and resolve petitions related to the use of these
witers and prepure related reports (RC 14); 1) inspeet bottling
plants nnd bath houses before and after they begin funetioning
to determine complinnee with regulntions (RC 16); 5) convert
tiion from previous uses into licenses (RC 17); 6) collnborate
with other sectors of the Ministry of Health; 7) auihorize and
control public notices given by organizations using such waters
(RC 19); &) verily the quality, quantity and charneteristion
of the wuter hefore granting liceones (RC 20),
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B, Priorities and Procedures

The National ‘Tourism Enterprise ix given preference in
the exploitation of minernl-medicinng) waters and may obtain
n liconse for such use without the necessity of public bidding
(WL 73, RC 47),

When such wntvas nre not exploited by the State, pranting
a dicense i hased on open public bid (RC 67), However, the
“Sunitary Authority” mny fix prioritios for such uses hasetl on
the following criterin: 1) genernl socinl interest; ) thernpoutie
vitlue of the sonrce; ) fneilition for explostation as they relate
to communication; 1) tounst interests; 5) the approprinte
quantity for intensive explostation of hottling plants or hoth
housen (RC 10),

The applieation for use must contain, 1) precedents of
dtle for former uses; 2) guarantees for construction of the
works; ) quantity of water requested; 1) minimum time re-
quired to construet and commence aperation of the works:
H) e of such witers ot the time of the new water lnw n
109 v e gequited to e ant the Iollawang docwmentution 1o
the Sunitary Authority: ) a copy of the legnl ttle to the
property, by o topographic plan with elevation curves; o) o gen-
eral water distribution plan within the plant; ) complete
analysisn of the water; ¢) mensurements of the capeity of the
water source und the quantity needed; ) investments minde
nnd those required for exploitation (RC 1L, 26), 1 offers are
equal, preterence is given to the discoverer of the source (RC
1), “The application must be aceompanied by extensively
documented studies (RC 26, 32).

A license for the use of minernl-medicingl winters must
contain: 1) approval of plans for works and installntions;
2) doeation and clnneteristion of the source amd the place of
uses B nnme and addreess of user; 1) period of use whieh s
from 20 to 30 venrs: %) quantity of water and specific use;
6) tarifts and other obligntions of the user; 7) comlitions
under which the license will be lost or forfeited (RC 31, 32),

Land pud rights-of-way mny be exproprinted for facilitat-
ing the use of mmernb-medicinnl waters (RC 33),

C. Classtfteation of Waters

Minerntemedicinn) waters are classified necording to tem.

perature, osmotic pressure, radio aetive potentinl and physical
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and chemieni propertion, ‘Che responsibility for making these
classifientions in in the “Sanitary Authority” (RC 23).
Mning

The use of water for mining is within the fourth order ol
priorition for water uie (WL 27). For priorities between variow
mining waen, kee H7-1-4 0,

Mining users may be required to construet settling ponds
for residues necarding 1o specifications of the "Water Authority’
and “Sanitation Authority’ in order (o avoid contamination
of water and lnnd (WL 64, RA 1456), nnd such rights may I
suspended if necessary to avoid  contamination (RA - 146)
A competent nuthority has the right to control related works
their location, design and removel in order to provide for the
unlonding of residuen and wolid nnterinl which comes fron
mining and other uses (WL, 85, 86, 87),

The working and development of materinls transportec
andl deposited by waters in streambeds are controlled nnd super.
vised by the “Water Authority,” 1t grants permita al pre
seriben the conditions for the development and use of sucl
materinly (WL 100), thus, insuring that these uses do nof
interfere with other usen (RA 149),

Miners who discover water in the explotation and develop.
ment of the mines must report it to the *Bureaw” (RA 148)
Others
A Puhing and Aquatie Flom

The “Ministry"” iay grant righta to use the waters ang
publie strenmbeds for cultivating florn and fana, Preferene
in given to those aetivitien that come within State development
plans (WL 65, RA 164), The right, once obtained, enrvie
with it the right to plant the species in aecordanee witl
approved plane (RA 166), ‘The applications for these usem
must be supported by feaxibility studies (RA 156),

The following rentrictions apply to the above usen: 1) they
may not impede navigntion (RA 161); 2) they may not modify
the physieal, chemieal or biologienl condition of the water tc
the prejudice of other uses (RA 162); ) sueh users must pay
an annunl license fee (RA 166), The “Water Authority®
Marine Authority are charged with the enforcement of reguln
tions relnted to thiv use (RA 165),

The State in charged with responsibility of  promoting
the development of fish and aquatie florn (WL 556, RA 163),
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B, Reereation and Toursm

The “Ministey" may grant waler use rights for weerentional
and tourist usen in the communition and places designated for
thin purpose (WL 67, RA 166), Urban planming organizations
nre directed to consider in theiv planning, the water demands
for recrentionn] purposes (RA 167), Water inny be used for
other purposes after itk use for 1ecreation, but must not be
rendered unfit by the yeerention use (RA 1GH),

. General

Water vses for other gonke not speeifpd may alxo he
pranted but are subyeet to the regulations and procedures pro-
vided in the Inw (RA 172)

SURTERRANFAN WA TENN
A Control of Exploration

Al persons dalling wells for the purpose of loeating or
rnising wubiterranean water unoa pomagy or secondnry netivity
munt obtain a lieense trom and he vegistered with the *Rurean”
(WL GR, RB 1, 64y, Appheations Tor hoepses mny b pefused
if the applicant s unnble to execute the dodlhing work Conda-
tions nnd limitations mayv be smposed on license holders, 1
censes mny be e oked for fmbhme to comply wath these condh
toonw and regulations (RB 62, 729,

Such persons must also obtmm a dolling authorization
for each attempted dolling and must exhobit both the heense
nd - specifie dreilhing nuthorizntion newr the place of  wark,
The drilling authotizntion 1 obtained from the l'echnieal
Administxator™ of the “lhiigation Distoet™ (RB 65),

A preaegquisate to obtiwinim: o hoense, the dodler must
have in his employ at least one engmeer gpecmhzed o drilhing
(RB 66). Dnlling heenses are venewadle ever,  fowr venrs
(R G7).

The driller wmust ke avindabie 1o the authontes all
drilling iformation, even on unsuceesstul nttempts (WE 69,
RB a8, 70), and the “Borean™ mny anmpect the operations al
eay time (R 760, The deler st it a0 diilling log
indicating the work done, matennls and water encountered
e must etain samples every twa meters, tor delivers to the
"Water Authonts™ Inspectors (RB76), Progiess must he
logged nt the end of every work tum (RB 77), ‘I'he personnel
of the “lrrigation Distoet” or the “Burenu’ have gecess to the
dreilling aven and oy order the wak stopped if the drilling
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alters the waier quality or the sub-surface hydrology of the
nquifers (RB 78),

The drillers must employ technieal seenrily mensures s
requited by the regalations, including emergeney vlosing eapn-
hility if contamination or hlowing are possibilities (R 756).

One may explore for subterranean water on the land of
others i technieal studies show there is a0 reasonable possi-
hility of locating water on his own land (W1 63),

Individuals, who are doing their own drilling on their own
or rented land, must also oisnin o deilling authorization from
the “Hhirigntion Distriet” and the "“Burean®™ (RB 7).

Anyone who discovers subterranean water i a result of
any activity must informs the Technieal Ditector of the Trrign-
tion District,

Waters discovered in an exploration process may not he
wed until n peamit, license or authorlzation s abtwned for
their use (WL 70, RB 80).

B.  Procedure for Obtavng a Coneession

A potition for a dicense, permit or authosization to e
subterrmnenn witers, onee diseovered, is presented to the "Tech.
nien] Administrntor” of the “lrrigntion Distriet™ who forwnrds
it to the Director Geneml of Waiers (R 18), The petition
must conform to the requitements cited in 5028 and 5 525-A
aned st estabilish the following: 1) the vising water does not
cnnme chemicnl or physsenl conditions that inpiously alter the
condiions thar injuriously alter the conditions of the water
henring stentn or the water pesorvoir or rdins of the surfiee
influenced by the well which might be on their private property;
2) that it doew not produce interference with other wells or
witter someen (WE 32, 62),

The "Ministry” s regquired to ke studies evalunting
subterranenn water vsaonrees and all licensen mnst conforn to
the studien (RB 41, Wells may be deepened or the unen
changed thiough the process of gaanting o new heense (RB42),
¢, Dreferences Between Daes

When subtertanean wiaters ate not sulficient to sntisfy all
demunds, the *Burean™ on the adviee of the *Fechnien) Admin.
istrantor'” of the “terigation Distriet” establishes the order of
preference hased on the following: conmunity supply, cattle
witering, industry, mining and agricultove, M, o the npplicn-
tion of thix order of priorities some agriculturnl users are
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doprived of witer use, they must he indemnifiod for their loss,
I the source in insufficiontly resuppiied to meet the demnnds,
then no new rights can he granted from that source (RB 23),
D, General Controls and Linutations on sers

The *Water Authority” o vented with the following powers
over subteremean swater users: 1) to impose conditions in
grants aelnted 1o agricultoral, ecologieal-technical and een-
nomical feanibility of the erops (RB 19); 2) approve nll works
and studien (RB 66, 64) ) to establish wpecfications for
works (RB 52): 1) to provide for works of mrtificinl pe-supply
of nquifers with excens surfaee waters (RB 63); H) 1o control
drainnge progrmas that affect sobterimmean woaters (R D53
G) o supervise continetorn in constiaction of State finaneed
works (IRIB 66); 7) to tegister private companies engaged in
making groundwater studies nned seceive informntion from them
(RB A7) 8) to aestiiet o suspend rights when sevlnce wnter
use righte nre ndversely nffected (IR 27, 28),

The " Technien! Admmistinto® has the following powers
relnted to contral of subterranean water wien, 1) to 1egquite use
of lower vidley nrens to insine more rational use; ) to require
waler application to xoits of high water vetention qualities;
D) 1o wequire appliention to sbaort eyele erops, dow water de-
mand crops or high water tetention crop+; 1) 1o require that
the ireigntion system permit high wse efficieney and may re.
quire sprinkle irvigntion (WL 66, RB 20); %) to deternmne well
spucing and mosinnn daw nte to avoud anterference wilh
other wells (WL 64, RB 39, 40); 6) 1o approve all apphieations
for modifying the hiting and distabution systems (W 66,
RB A4,

The users are vequited to meet all of the diseretioiney
regubntions teentioned, install sealed measuring devices ox
ordered by the Divector General of Water< and ndvise him when
they do not funetion (IRB 46, 17, 14),

15, Pollution and Contannation Control

Ihee control of pollution, salinity and other dangers yesult.
ing from or affecting subterinenn water use ore the PRI -
hilities of the “Buresu” (RB 6, 1), mud specibeally ineluded
the control of discharges of residues into sublerianean waters
(RI} D),

The “Burenu” mny declare protected zones for specdied
distanees around wells used for drinking witer (RB 1) ol
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must periodically submit tests of the water to the “Sanitary
Authority” (RB 11). Th= use of septic tanks are prohibited
if they result in subterranean water contamination (RB 12).
F. Joint Uses and Users Associations

If the amount of water raised in a well exceeds the peti-
tioner’s needs, then third parties can acquire rights to the
excess by agreement or by administrative order of the “Water
Authority” (RB 43). This is possible only if studies show
there is no danger to the water resource nor to the water
bearing -~quifers (RB 35).

PENALTIES AND SANCTIONS

Anyone violating the provisions of the Water Law and the
corresponding rules or regulations, is subject to an administra-
tive penalty in the foim of a fine of not less than 300 Soles nor
greater than 50,000 Soles according to the gravity of the
offense. The means for enforci.ig the payment of the fine
is suspending the supply of water until the works have been
executed or the fine has been paid as the case may be (WL 119).

A more severe administrative penalty of not less tlan
500 Soles nor greater than 100,000 Soles is provided for the man
who: 1) utilizes water without authorization, or in a qua: tity
greater than authorized; 2) illegally dam. diverts or detains
water or applies it to an unauthorized use; 3) impedes or
obstructs legitimate use of the water; 4) damages or obstructs
natural or artificial protection of the banks of the river or
watershed; 5) obstructs or impedes the entrarnce of the “Water
Authority” or those authorized by them to enter public prop-
erty (WL 120). The violator must, in addition to the payment
of the fine, restore thie altered condition to its previous state or
pay the costs of replacement, close the well and indemnify
for damages and injuries caused thereby (WL 121). If the
violator fails to comply within the specified time, the fine is
doubled and if non-compliance continues, the fine is doubled
again, with the ultimate penalty being the cancellation of his
authorization, permit or license to use the water (WL 123, 124).
The limits of these fines are re-determined by the President
every five years (WL 126).

As part of the penalty for construction of unsuthorized
works, the infractor may be required to remove or destroy them
and restore the area to its prior condition, or be fined in an
amount nol to exceed 50 percent of the value of the works.
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He is also responsible for damages and injuries occasioned
thereby. If the removal or demolition of the works is ordered
but not carried out, the “Water Authority” may do it and
charge the costs to the infractor.

Political authorities are obligated t¢ dispatch police assist-
ance to the “Water Authority” or “Sanitary Authority” when
requested in the execution of their functiors under the water
law (WL 131).

The proceeds of the fines constitute a special fund in the
agency that collects them for studies or executing works for
the improved use of water within the corresponding administra-
tive jurisdiction (WL 126).

Officials and employees of the public entities who are
responsible for the application of the Water Law may not be
owners nor co-owners of rural lands, shareholders, nor tenants
of land holding corporations, nor relatives within the third
degree of consanguinity of any such persons within the area
under their jurisdiction and may not contract with such per-
sons (WL 127).

Regular criminal proceedings under the Penal Code are
provided for serious infractions (WL 121) and also for viola-
tion of the contaminat..*s control and health provisions of the
water law or its regulations (WL 122, 123). Failure to comply
with the residue discharge regulations is subject to a fine of
from 5,000 to 100,000 Soles de Oro. The violator must also
repair the resulting damages (RA 214). The use of sewage
water for irrigation without authorization is subject to a fine
of from 1,000 to 20,000 Soles de Oro (RA 217). The fines may
be doubled on reoccurrence (RA 218). All administrative fines
related to contamination go into the budget of the Environ-
mental Health Agency (RA 219).

Under the Penal vode, one who intentionally contaminates
potable water destined for human or cattle consumption is
subject to imprisonment for one month to five years. If the
contamination was a result of negligence, the violator is subject
to a penalty of three months income or up to two yeart in
prison (CP 274).
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COMPARATIVE

INTRODUCTION

References and Key to Abbreuiations:

The references and abbreviations contained in this com-
parative section are the seme as those provided in the separate
country sections except that they are preceded by the country
abbreviations.

The country abbreviations and form of references are as
follows:

Bo. = Bolivia. Bo. (CC 136) = Bolivian Civil Code,
Article 136. See section 1-1-1 for specific references
and abbreviations.

Ch. = Chile. Ch. (CC 136) = Chilean Civil Code, Article
136. See section 2-1-1 for specific references and
abbreviations.

Co. = Colombia. Co. (CC 136) = Colombian Civil Code,
Article 136. See Section 3-1-1 for specific references
and abbreviations.

Ec. = Ecuadoy. Ee. (CC 136) = Ecuadorian Civil Code,
Article 136. See Section 4-1-1 for specific references
and abbreviations.

Pe. = Peru. Pe. (CC 136) = Peruvian Civil Code, Article
136. See Section 5-1-1 for specific references and
abbreviations.

Geography

The Andes Mountain Range is a natural feature that is
common to all of the countries in this area. It rises to heights
of over 21,000 feet [6,401 meters], the highest elevation in
the Western Hemisphere. The area between the Andes Moun-
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tain Range and the Pacific Ocean is a relatively flat coastal
plain that is quite narrow and contains many Andes fed rivers
that flow u relatively short distance to the Ocean. Also located
in the Andes Mountain Range, between Peru and Bolivia, is
Lake Titicaca, the highest navigable lake in the world. All of
the countries except Chile include a large area on the east side
of the Andes. These areas are low, generally ilat, Amazon
River Basin areas with heavy rains and hot temperatures.

Peru has the largest land area of these countries with
496,223 square miles [1,285,218 square kilometers] of terri-
tory. Following, in order of size, are Colomh:a, Bolivia, Chile
and Ecuador, the smallest, with 108,204 square miles [280,250
square kilometers]. The entire region encompasses an area
of 1,756,662 square imiles [4,549,755 squere kilometers).

Bolivia is the only country that does not include some
Pacific Ocean coastline, Colombia has both Pacific Ocean and
Caribbean Sea frontage.

Climate

The climate of this zone is greatly varied. There are parts
of the Atacama Desert in the coastal area of northern Chile
and southern Peru where there has been no recorded rainfall.
Desert like areas also cover other coastal areas of Pery,
Ecuador, the Caribbean coast of Colombia and the Chaco area
of south-eastern Bolivia.

The Andes Mountain Region includes micro climates of
arid, semi-arid and humid zones.

The Pacific Coast of Colombia has the highest recorded
annual rainfall in the Western Hemisphere.

There are many areas where the average annual rainfall
is high, but that are seasonally arid. The seasonal variations
in climate include parts of Ecuador and Colombia that corre-
spond to the Northern Hemispheric changes and the south cf
Chile where strong seasonal changes correspond to the extremes
of the southern hemispheric changes. In every country, there
are mountain peaks of sufficient altitude that they remain
permanently snow capped.

Population

According to recent population estimates, the countries
rank in population as follows: Colombia, 22,000,0G0; Peru,
14,000,000; Chile, 11,000,000; Ecuador, 6,000,000; and Bolivia,
4,500,000; for a totaf of 57,500,000.
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Population

There are few inhabitants in the Amazon Basin areas of
these countries. The mountain regions of Ecuador, Peru and
Bolivia are quite densely populated and in many instances,
there is a high percentage of indigenous inhabitauts, There are
large urban concentrations in the mountain areas of Bolivia,
Ecuador and Colombia, and the coastal regions of all the
countries.

Irrigation

According to recent estimates the total irrigated area in
each country is as follows: Bolivia 98,000 acres (40,000 hec-
tares): Chile 4,693,000 acres (1,900,000 hectares); Colombia
444,600 acres (180,000 hectares); Ecuador 438,602 acres (177,-
500 hectares); Peru 2,598,210 acres (1,051,907 hectares).

LEGISLATION

Legislation in Force

Sweeping changes have occurred in the water laws of
Chile, Peru [in 1969] and Ecuador [in 1972] in the form of
new water laws or codes. These relatively brief laws in Ecuador
and Peru have been amplified by detailed regulations, The
scope of coverage in these new codes varies to a marked
degree. Not all legislation bearing on the subject of water
rights and administration is covered in these special water
codes, laws and regulations, therefore, reference is frequently
made to other laws and regulations.

In Colombia, there has been no recent overall consolida-
tion or codification of the laws related to water law and admin-
istration. However, there have been some changes of principal
legislative provisions which were basically established in the
1040’s.

Bolivia has an official water law review commission func-
tioning although no new legislation has yet resulted from this
effort. Much of the water law of 1879 is still in force, but
there are some more recent enactments that, in limited areas,
modify the effect of the ancient water law.

The civil, penal, mining and civil procedural codes of all
the countries contain varying degrees of relevant provisions.
Chile’s Water Code provides great detail on the operation and
functioning of water user organizations, but such matters
are only briefly and generally treated in the Water Laws and
regulations of Ecuador and Peru. Similar differences of scope
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of the subject matter are quite common in comparisons of
legislation and regulation hetween countries.
Process tor Legislative Change

Changes in legislation in Colombia require adoption hy
elected legislative bodies and substantial rule-makiag authority
has, in general, been delegated to the executive branch of
government. In Bolivia, Chile, Peru and Ecuador laws and
regulations are adopted by the President and frequently with
concurrence of the council of ministers and on recommendations
from commisgions.

ORGANIZATION FOR WATER ADMINISTRATION

The purpose of this section is to provide a general com-
parative overview of the administrative structure of the govern-
ments related to water resource administration. Comparisons
of governmental agencies concerned with such specific functions
as the granting of water use rights, rights-of-way, subterranean
waters, etc., are found in the sections related to those functicnal
aspects of administration. The separate country summaries
contain some additional details. Administration, as used in
this comparative section, is a general, uncertain term and could
include one or more of the functional aspects of water admin-
istration,

A. Sources of Power to Establish or Change Organization

In all of the Andes countries, governmental power is
centralized in the national government. There are no federai
type governments where states within a country have inde-
pendent authority to legislate or execute. Departmental, pro-
vincial and other subdivisions of the government exist for the
administrative convenience of and are under the controi of
the central governments,

In Bolivia, Ecuador and Peru, the president of the country
is the supreme authority in both legislative and executive
matters and has the inherent power to change the laws and
regulations, the organizational structure of the government for
water administration and to execute the policies established
in the laws, In Chile and Colombia, the president executes laws
enacted by elected legislative hodies as provided in the con-
stitutions,

In all the countries, the presidents are specifically vested
with powers over water administration either by executive
made laws or by congressional enactment. These powers may
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be delegated by laws or regulations tc lower level executive
agencies,
B. Direct Powers of Chief Executive or President

Specific laws or regulations vest in the president of Chile
affirmative powers with respect to water administration includ-
ing: 1) reserving the use of water for futue benefi~is-ies of
state financed projects; 2) declaring the exhaustion oi water
sources which terminates the granting of water use con-essions
from that water source; 3) establishing specific volun.e limita-
tions on irrigation water rights in given areas; 4) declaring
drought zones; 5) appointing and removing the Director Gen-
eral of Waters; 6) extinguishing use rights to apply the water
to other purposes; 7) approving the articles of association for
user organizations, Ch. (WC 26, 28, 47, 286, 305, 332).

In Peru, certain dispositions related to water administra-
tion must be executed by a Supreme Decree of the President.
Proposals for these matters are initiated on a ministerial level
and include: 1) reservating water for future uses for renewable
two year periods; 2) organizating zones for improved water
use; 3) declaring special zones for protection of water resources;
4) declaring states of emergency resulting from drought, flood-
ing or contamination of waters; 5) authorizing the transfer
of water hetween water basins, Pe. (WL 7, RA 10).

C. National Advisory or Coordinating Groups

1. Advisory: In Peru, a Superior Water Council advises
the President on problems dealing with altering and fixing
preferences in water use and other matters with inter-sectional
implications. The council is composed of directors of water
related .;ub-ministerial bureaus, including: the director Bureau
of Waters and Irrigation, whn is the President; and the directors
of Bureaus of Electrification, Industxy, Mines, Health Services,
Sanitation Services, Meteorological and Hydrological Services,
Pe (WL 135, RA 12).

Now functioning in Bolivia is an inter-ministerial, tech-
nical-legal commission that advises the president on new water
legislation. The primary commission responsibility rests with
the representative of the Ministry of Public Works and Trans-
portation, Other representatives are from the Ministeries of
Agriculture, Defense, Coordination and Planning and the
Agrarian Reform Council, Bo. (Supreme Resolution of Novem-
ber 8, 1969).
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2. Coordinating: In Veru, the formulation of general water
use policies is carried out through the National System for
Planning Economic and Social Deveiopment. This system is
composed of the foi'owing puhlic entities: a) The National
Office of Evaluation ~f Mz.ural Resources [ONERN]; b) The
Nationa! Meteorological and Hydrological Service [SENAMHI];
¢) The Ministry of Agriculture and Fisheries; d) The Ministry
of Health; e) The Ministry of Housing, Pe. (RA 2, 3).

In all of the countries there is a ministerial or submini-
sterial group with the primary function of coordinating the
policy making process of the government hetween organizations
related to water resources administration.

3. Mumstertal and Sub-Muusterial Authority: In Bolivia
and Peru, substantial responsibility for water administration
and control is vested in one or more of the Ministeries. In
Peru, the Ministry of Agriculture is vested with responsibility
for water administration for many significant uses; but in
Bolivia, the Ministry of Agriculture’s power is limited to water
administration for irrigation only, and the Ministry of Puhlic
Works, Communication and Transportation controls other uses,
Bo. (Law of August 20, 1938; Law 08285 of March §, 1968;
Law 07388 of November, 1965; Law of December 1, 1941;
iR); Pe. (WL 7; RA 5, 10; RE 3).

In Chile, the General Water Bureau is attached to the
Ministry of Public Works and Transportation, but is quite
independent of the Ministry because the Chief is appointed by
and serves at the pleasure of the President and his duties and
powers are prescribed by law rather than by administrative
directive from the Ministry, (WC 286), There are no regional
offices of the General Water Bureau prescribed by law.

In Peru, many of the basic water administration decisions
are made by the Administrators of the various Irrigation Dis-
tricts which are sub-regional administrative dependencies of
the Ministry of Agriculture, Pe. (RE 4, 7). The General Bu-
reau of Waters is a central dependent agency of the ministry
and has the responsibility of resolving inter-regional water
administration problems (RE 1, 2, 4).

Both the Ministry of Public Works, Communication and
Transportation and the Ministry of Agriculture 1n Bolivia
carry out their water administration functions through de-
pendent central bureaus or divisions. (op. cit.)
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D. Semi-Autonomous Government Institutes

1. General: Chile, Colombia and Ecuador have one or
more semi-autonomous government institutes that are respon-
sible for water use or administration. The Ecuadorian Institute
of Water Resources, referred to as INERHI, has more water
use and administration authority than any other single organi-
zation in the Andes Region, Ec. (IN 2, 3; RA [7; LA 13, 79).

The Colombian Institute for the Development of Renew-
able Natural Resources, (INDERENA) administers and con-
trols the use of water and other renewable natural resources
within its ‘urisdiction, Co. (R 23). However, there are two
significant geographical areas in Colombia that are not under
its control, Co, (R 23; CA 1, 2, 3). The Colombian Agrarian
Reform Institute is organizationally similar, but its water use
activities are limited to the construction, operation and man-
agement of irrigation districts constructed with state funds,
Co. (AR 3, ARA 5).

The National Irrigation Enterprise in Chile is responsible
for constructing and operating irrigation projects with national
funds, and though its name does not incluae institute its
administrative structure is essentially the same, Ch. (WC 299,
301, 308).

2. Organization: These institutes are all public corporation
type entities governed by a board of directors and one of the
Ministers of State serves as its president. In Iicuador, the
Minister of Agriculture is president Ee. (IN 5); in Coiombia,
the Minister of Agriculture serves as president of both INCORA
and INDERENA, Co. (13 22, 27; ARA 5); and in Chile, the
Minister of Public Works and Transporation is president,
Ch. (WC 308, 309). The majority of board members are heads
of sub-minis‘erial bureaus or agencies usuaily connected with
finance and agriculture. Frequently there are one or more
representatives of private agricultural interests on the Board
(Ibid. three previous references).

INERHI has a central organization and regional offices,
called agencies, which have duties specified by statute, Ec. (RA
1, 13, 14). INDERENA also has regional offices with duties
prescribed hy law, Co. (1O 1). INCORA'’s primary interest in
construction and operation of Irrigation Districts is carried
out through an administrative organization for each district,
Co. (DR 6, 7). In Chile the National Irrigation Enterprise
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is a central organization with an administrative organization for
eazh irrigation project that it c.nstructs, Ch. (WC 301, 302).
E. Local or Regional Autonomous Agencies

Certain water administration functions are vested in muni-
cipa! authorities and semi-autonomous regional authorities,
This pattern is more apparent in Colombia than any other
country. General water administration functions for the area
surrounding Bogota and Cali are vested in the Autonomous
Corporation for the Development of the Plains of Bogota and
the Autonomous Corporation for the Development of the Region
of the Cauca, Co. (CA 1, 2, 3; R 23).

In Ecuwdor, the Corneiation for the Development of the
Guyas River Basin has limited water administration authority
to initiate the organization of irrigation districts within its
jurisdiction,

Mayors and local nolice officials in Colombia are specific-
ally charged with responsibilities for enforcement of water laws
and regulations, Co. (WC 20, RWC 53). However, in most
countries, local police have responsibility under general laws
for enforcement of criminal laws pertaining to water use.
User Organizat:ons
A. General

This section covers a discussion of water user organizations
administering water use and controlled by the votes of water
users rather than directives of the central government.

B. Common Characteristics

In each of the countries there is at least one type of water
administration organization in which water users function as
shareholders or members and thus control the organization,
Bo. (IR 33, 34); Ch. (WC 83, 152, 165); Co. (DR 18); Ec.
(RA 27, 29, 48); Pe. (RE 17). The users meet annually in
a general assembly and elect a board of directors to coatrol
the routine affairs of the organization, Bo. (IR 34); Ch. (WC
119, 179); Co. (DR 18, IR 16); E.. (RA 32); Pe. (RE 17).
They are operated on funds collected through assessments to
shareholders or members, Bo. (IR 38); Ch. (WC 115, 155, 168);
Co. (IR 23); Ec. (RA 42); Pe. (RE 24). The organizations
exercise varying degrees of authority over waier distribution,
Bo. (IR 38); Ch, (WC 88, 165, 167); Co. (IR 18); Ec. (RA 36);
Pe. (RE 24), and are all subject to some degree of control or
supervision by an agency of the central government, Bo. (IR
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38); Ch. (WC 88, 152); Co. (DR 18; IR 14); Ec. (RA 27, 28);
Pe. (RE 17) in addition to the general limitations provided
by law,

C. Area Covered by Organization

1. Basic User Organizations: The extent of the geograph-
ical jurisdiction of these organizations is based on ditrerent
criteria as follows: a) Bolivian jurisdiction is determined by
the Irrigation Division; b) Chilean jurisdictior covers all the
users from an artificial canal if there are at least two; c)
Colombian user organization jurisdiction covers a zoue within
an Irrigation District of INCORA; d) Ecuadorian organization
jurisdiction includes all the users from a .ommon water source
provided there are five or more users; e) Peruvian jurisdiction
includes each sector of official Irrigation Districts, Bo. (IA 33);
Ch. (WC 88, 152); So. (DR 18, IR 14; Ec. (RA 27, 29);
Pe. (R 17).

2. Federations of User Organizations: In three countries
there are federation type users organizations where representa-
tives of basic organizations meet in an assembly of federated
water user organizations and function as a federation. Chilean
user Federations include representatives of all user organiza-
tions within a water basin and in Colombia and Peru they
include all members of all boards of directors of user organiza-
tions within all zones of an irrigatioa district, Ch. (WC 1635);
Co. (DR 18, 21); Fe. (RE 18).

D. Organization and Voting

Formal articles of association or internal rules are required
for the formation of user organizations. These articles or rules
must be approved by a government agency in Bolivia, Chile,
Ecuador and Peru. However, in Chile one of the three types
of user organizations exists by operation of law and requires
no formalities for its existance, Bo. (IR 37); Ch. (WC 89, 152,
164, 173); Ec. (RA 27, 36, 50); Pe. (RE 23, 31).

The power that the vote of each user has in electing
members of the Boards of Directors differs. In Chile, the voting
right is determined by the quantity of the users water right
and in Ecuador each user has one vote regardless of the rela-
tive quantity of his water right or extent of his land holdings.
Users in Colombia with farms of less than 49 acres [20 hectares]
elect three members of the board, and those with more land
elect the other two members. In Peru, small, medium and
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large farms and communities within the zoue are all entitled
to at least one representative on the Board of Directors, Ch.
(WC 179); Ce. (DR 18; IR 15); Ec. (RA 31); Pe. (RE 26).

The Bourd of Directors consists of one or more members
in Bolivia: three to eleven members in Chile; five in Colombia
with seven in the federations; sever or more in Ecuador; and
five in Peru, Bo. (IR 36); Ch. (134); Co. (IR 18); Ec. (RA
39); Pe. (RE 26).

In Chile, the members o shareholders of the boards must
pay fines for failure to attend meetings, Ch. (WC 113).

E. General Functions

User organizations in Colombia and Peru have Litile direct
authority in the administration or distribution of water on a
user level. 'Their functions consist of advising the Irrigation
District officials who administer and distribute the water.
These officials are not administratively accountalie to the
user organization, hut rather to an agency of the central
government, Co. (IR 18, 22); Pe. (RE 24).

In Colombia, the user organization advisory f{unctions
consist of pro; osing improvements in district administration
and irrigation works and complaining of errors and abuses by
district personnel, Co. (IR 22).

The user organizations in Peru make recommendations
to Irrigation District officials with respect to the district
budget, propose construction and make annual reports, Pe.
(RE 24).

In Peru, water use for irrigation must conform to irriga-
tion and cultivation plans, and in Ecuador, cultivation plans,
are related to the granting of credit to users. User organiza-
tions in both Ecuador and Peru participate with and advise
government agencies in formulating these cultivation and irriga-
tion plans, Ec. (RA 51); Pe. (5-5-0-C).

Bolivia’s User Associations are representatives of a central
government agency, but have extensive direct administrative
powers over water distribution to their members, Bo. (IR 28,
38, 39). User organizations in Ecuador and Chile also have
basic control over the distribution of water to their members,
but a central government agency has the right to prescribe the
contents of the basic charter of the organization and has
general supervisory power over their activities, Ch. (WC 288);
Ec. (RA 27).
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Policing water use within an association’s area of jur:sdic-
tion is a primary function of such organizations in Bolivia, Chile
and Ecuador. The officer or water master who is responsible
to the association actually provides surveillance over the canals
to determine that the users are receiving their rightful allot-
ment of water at the proper time. The water master enforces
the law and initiates formal criminal complaints before civil
authorities for misuse of, or illegal water use, Bo. (IR 38);
Ch. (WC 22, 141, 142, 177, 181, 183); Ec. (RA 36).

F. Resolving User Conflicts

In Bolivia, Chile and Ecuador, the Boards of Directors
have the power or jurisdiction to resolve some types of water
use conflicts. The user organization Board of Directors in
Chile judges disputes dealing with its shareholder’s rights, dis-
tribution of water between shareholders and disputes with
the organization. In Bolivia, the Board of Directors in the
first instance decides questions of fact related to water use
conflicts between shaieholders of the organization. In Ecuador,
shareholders must submit to a conciliation process before the
Board of Directors before a water dispute may be submitted
to INERHI, Bo. (IR 39); Ch. (WC 110, 144, 168); Ec. (RA
39).

G. Assessments to Members

Assessments for the costs of carrying out user association
functions in Bolivia and Chile are pro-rated among the mem-
bers of the association according to the quantity of the water
right, Bo. (IR 57); Ch. (WC 115). Assessments in Colombia
are paid according to the iand surface irrigated as compared
with the total irrigated land surface in the area of the organi-
zation, Co. (IR 23).

In Chile and Ecuador, the user association may suspend
the water supply to a member who is delinquent in the pay-
ment of his assessment, Ch. (WC 116, 155, 168); Ec. (RA 36).
H. Other Types of Organizations

The organizations previously referred to in this section are
established exclusively for the administration of water. In all
of these countries, the laws provide for general cooperative,
corporate, association and indigenous communal organizations.
Though the purpose of such organizations is not limited to
water distribution, they are frequently established by water
users as organizations for distributing water. This is recognized
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to be the case in Ecuador and Colombia and to some degree in
the other countries.
Registries

In all the countries, except Bolivia, any given water use
concession must be registered or filed in more than one govern-
ment office. In Chile, Colombia, Ecuador and Bolivia, the
ures or grants water use concessions is required to maintain
a registry of all water concessions granted in the country,
Bo. (IR 20); Ch. (WC 238); Co. (RA 23); Ec. (LA 98).
Irrigation Dist’cts in Peru and Colombia and water user organi-
zations in Chile and Ecuador are also required by law to main-
tain a registry or poll ~f their users which includes a descrip-
tion of their rights to use water, Ch. {WC 105); Co. (DR 12);
Ec. (RA 37); Pe. (WL 49).

There is no central government registry in Peru, but each
Agrarian Zone [there are nine in the country] maintains a poll
of water users, Pe. (RA 94).

In most countries, there are registries or recording offices
which receive and file documents pertaining to rcal and per-
sonal property transfers. These recording offices have histor-
ically served, to one degree or another, as registries for water
use rights.

OWNERSHIP AND CONTROL

As noted later, the terminology used to define the owner-
ship and control of water is uniform, except in Bolivia. How-
over, there a1+ substantial variations in the classes of waters
which expressly belong to the state.
State Ownership
A. General Terminology

In all the countries, except Bolivia, certain classes of
waters are declared to be property of the state for public use,
Ch. (WC 9); Co. (CC 677, RWC 1); Ec. (LA 2); Pe. (WL 1,
4. 52, 59). Though this phrase is not always defined in any
detail in the laws or jurisprudence, the Colombian statutory
definition would seem to have general application. This defini-
tion states that property of the state for public use, as it applies
to water, does not vest the state with the incidents of absolute
ownership, but only gives to the state the right to control the
use and enjoyment of the water by those who obtain a use
right or are granted a use right in accordance with the law,
Co. (RWC 1).
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Another common consequence of waters being property
of the state for public use is that the water ownership cannot
be acquired by prescription, Ch. (CC 585); Co. (CC 2519);
Be. (LA 2); Pe. (WL 1; CC 822).

A Bolivian constitutional provision declares that certain
waters are the original property of the state, Bo. (Political
Constitution, 1961, Article 136 and IR 1). There is no juris-
prudential or statutory elaboration on the meaning of the
provision, but the term does not seem to preclude the possi-
bility that subsequent to the states original ownership of the
waters, individuals might acquire ownership by transfer from
the state or by prescription.

B. Public Waters

The most inclusive declaration of state water ownership
for public use is found in the Peruvian and Ecuadorian laws
which state that all waters are in this category. These laws
specifically declare all surface, subsurface and atmospheric
waters in all physical states to be public property, Ec. (LA 1,
2); Pe. (WL 1, 4, 52, 59).

The Chilean declaration is equally as broad as it relates
surface and subsurface waters, but only approaches the sub-
ject of atmospheric waters by declaring that waiers which
proceed directly from the rains are public waters which appar-
ently does not refer .o atmospheric water. The Chilean provi-
sion does not contain that all encompassing phrase, in all its
natural states, in its definition, Ch. (WC 1, 3, 4, 5, 9).

The Colombian law makes no reference to waters of the
atmosphere being property of the state for public use. A land
owner may use as he likes the rain water tiat flows in public
streets and may divert the same. State ownership for public
purposes of surface and subterranean waters is limited to:
1) waters that flow in natural streambeds; 2) waters of lakes
and lagoons; 3) waters in artificial canals, originally diverted
from sources which are national property for public use, Co.
(CC 677, 896; WC 2; RWC 2; DR 1).

The general scope of the Bolivians’ original ownership of
waters by the state is similar to that of Colombig, that is,
it includes natural bodies of water, both flowing and static and
hoth surface and subsurface, Bo. (Const., 136). The Bolivian
concept of original ownership of the state, which remains with-
out statutory or jurisprudential definition, raises a serious
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question about the permanence and extent of such state owner-
ship, Bo. (Const., 136).

The hydraulic force genera‘ed with water power is also
declared to be owned by the state for public purposes in
Colombia and Bolivia, Bo. (Const., 136); Co. (FH 3).

C. Ownership Vacuum

The laws in some cases fail to define who owns some
classes of water. Bolivia and Colombia have no express declara-
tion as to who owns atmospheric waters or waters in the form
of glaciers, ice or snow on the surface. Chile does not define
ownership of atmospheric waters.

D. Limitations on State Ownership

Some declarations, as found in Ecuador and Peru, appear
to be limitless in scope and seem to include all water in all
forms and states, Ec, (LA 1, 2); Pe, (WL 1, 4, 52, 59). It must
be recognized, however, that at some point in the physical
water cycle many forms of water pass beyond the ownership
or control of the state. Water consumed by animals and plants
that are private property becomes the private property of the
owner of the plant or animal as does water which is placed
in bottles and sold, or absorbed or consumed in industrial
processes. At some point, all of these waters effectively pass
beyond the administrative control of the state and no longer
are property of the state for public use regardless of ali inclusive
statutory definitions.

A statutory declaration of state ownership for public use
of a given class of water would seem to be ineffective unless the
state, by law or regulation, controls the manner in which the
water of that class will be used by the public or individuals,
Such declarations of state ownership standing alone are no more
than an assertion of a future right of control. This would seem
io be tiie case with atmospheric waters and those of the glaciers
and snows in Peru and Ecuador, Ec. (LA 1); Pe. (WL 1, 4,
52, 59).

The state, in some cases, has effectively abdicated its
right to control of public waters by expressly giving unlimited
control and unrestricted use rights to individuals. This applies
to some classes of riparian use rights in Bolivia and to a more
limited extent in Colombia, Bo. (LA 18, 19, 222;: IR 3, 4, 5);
Co. (CC 892, WC 12, RWC 9).
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Private Ownership

The concept of private ownership of waters must be viewed
in terms of what private ownership signifies. In a general sense,
no private ownership right to water is absolute. There are
always restrictions and limitations as to the way in which an
ownership right may be exercised. The number and nature of
restrictions on the exercise of the rights are more decisive in
determining the degree of control or ownership than the simple
reference to ownership. The state may classify certain waters
as privately owned, but if the state exercises substantial control
over the use of the waters, then it would be more accurate to
say that the user had only a right to use the waters as opposed
to ownership. On the other hand, a right of utilization as
designated by the law may constitute an ownership right if the
degree of control exercised by the states is minimal. Thus, the
difference between ownership of waters and a right to use them
is a matter of the degree of state control rather than absolute
principles.

In another sense, statutes do classify waters as property
of the state for public use or owned by individuals and provide
that those in the former class may only be owned hy the state
and that individuals may only obtain a right to use such waters.
There are some useful comparisons within the Andean countries
involving these use rights.

Those situations where statutes recognize private owner-
ship of waters are rare. In Chile, Ecuador and Peru, there are
clear and all encompassing statutory denials of any private
ownership rights in waters, It is specifically provided in those
countries that no such ownership rights may be acquired by
any method, Ch. (WC 9); Ec. (LA 2, 3).

Colombia has two classes of water which are private prop-
erty. Springs rising on private land are owned by the land
owner, provided that the spring disappears below the surface on
the same property. When the shoreline of a lake or lagoon
is owned by one person, the waters are also his property pro-
vided that the water source feeding the lake or lagoon is within
the same property boundaries and the water does not leave
the property in a surface stream, Co. (CC 677; WC 2).

The status of private ownership of waters in Bolivia is in
doubt because of a constitutional provision declaring certain
waters to be originally owned by the state. This does not seem
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to preclude the later transfer of this ownership to individuals
acquired by transfer or prescription. Aside from this declara-
tion, is it clear that rain water, which falls on land, is the
private property of the owner of the land where it falls, Bo.
(Const., 136).

Ownership and Control of Riverbeds, etc.

A. State Ownership

In all of the countries, except Bolivia, the beds of all rivers,
lakes and lagoons belong to the state for public purposes,
Ch. (WC 172, 73); Co. (CC 678); Ec. (LA 4); Pe. (CC 822,
WL 5). In Bolivia the beds of only those rivers that are navi-
gable, floatable, or which flow through public lands, belong to
the state. Lake and lagoon beds in Bolivia belong to the state
when the state has the express title to such lands, Bo. (LA 50).

In Chile, a statutory definition provides that when a
stream only flows as direct result of # rain, then the bed
belongs to the riparian owner. If, however, an intermittent
flow results from causes other than the diiect rains, then the
bed belongs to the state for public purposes. There is a lack of
precise definition of what constitutes a river in all the other
countries, Ch. (WC 73).

The boundary which divides a riverbed from private ripar-
ian lands is uniformly defined as a line on the bank which is
formed at the ordinary high water mark of a river or lake.
Lands covered by water during flood conditions continue as
the property of the private owner during and after such flood
conditions, Bo. (LA 54); Ch. (WC 77); Co. (CC 720); Ec.
(CC 631-632).

B. Private Ownership

Only in Bolivia and Chile are there express declarations
of private ownership of river or lake beds. Private riparian
land owners in Bolivia own the following river beds: 1) gorge
or ravine beds that are only covered with water during high
rains; 2) river or stream beds which flow through private
property and are not navigable or floatable; 3) lake and lagoon
beds to which the state does not have specific express title,
Bo. (LA 43 to 50).

In Chile the beds of streams where water flows only as

a direct result of rains are the property of the riparian land
owner, Ch. (WC 73).
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C. Effect of Changes in Location:

1. Flooding: In all of the countries except Peru a specific
law provides that when land is covered by flood conditions,
the property so covered continues to belong to its former
owner, Bo. (LA 57); Ch. (CC 63); Co. (CC 723; WC 72, 77);
Ee. (CC 688).

However, in Chile the flood water must recede within five
years or the property ownership will pass to the state, Ch.
(CC 653). In Colombia the land must be reclaimed from
the flood within ten years or the ownership passes to the state
Co. (CC 723; WC 72, 77).

9. Alluvion: Alluvion is the gradual accumulation of soil
deposits carried by water which adhere to the banks of rivers
and lakes and, thus, increase the land area between the riparian
lands and the new high water mark of a stream or lake. This
land increase is the subject of special treatment under the
laws of all these countries.

In Peru, all land increases resulting from alluvion belong
to the state for public purposes, Pe. (WL 5; CC 822).

Alluvion accumulations of inhabited ports in Chile, Ecuador
and Colombia are property of the state for public use. Outside
of these port areas, alluvion accumulations belong to riparian
land owners based on an extension of their boundaries to the
high water mark of the river or lan.. All alluvion increases
in Bolivia belong to the riparian property owners, Bo. (CC 301;
LA 62, 68); Ch. (CC 649, 650); Co. (CC 713, 720).

Chile, Colombia and Ecuador also treat the special problem
of overlapping boundary lines that cross when they are extended
from the former bank to the new high water mark forming
a triangle. The triangle is divided equally between the two
adjoining riparian owners, Ch. (CC 651); Co. (CC 721); Ec.
(CC 686).

3. Land Movement: In all the countries except Peru a
landowner has the right to reclaim land moved by the action
of a river or stream and deposited at a lower point. If the land
is not returned to the property of the former owner within
one year from the separation, it becomes the property of
the lower © 2d owner where it was deposited, Bo. (CC 302;
LA 63); Ch. (CC 652); Co. (CC 722); Ec. (CC 687).

4. Change in Course: Two land ownership problems result-
ing from the natural change of course that occur in rivers and
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streums are treated by the laws. These problems concern
the ownership of a new river bed and the ownership of the
abandoned bed where the river formerly flowed.

The general rule is that the new bed occupied by the
changed river course becomes the property of the state. How-
ever, this is subject to the former property owners right to
regain his title by constructing works to return the flow to
the old course with the permission of the state water control
authority, In Peru, there is a variation of this rule which
provides that the ownership of the new river bed remains with
the property owner for one year after the change in course,
The state thereafter becomes the owner unless works are
approved and construction begun within a year to return the
flow to ihe old course.

In Chile, Colombia and Ecuador the reclaimed bed is
divided on an equa!l longitudinal division if the water is success.
fully returned to its old channel and there are riparian land
owners on both sides of the bed, Bo. (LA 59, 61); Ch, (CC 654);
Co. (CC 724); Ec. (LA 11); Pe. (WL 82).

The other problem related to a river changing its course
deais with the ownership of the old river bed. In all of the
countries except Peru, abandoned waterways become the prop-
erty of the bordering riparian vwners. If the bed is a dividing
line between two properties, then the bed is divided between
such property owners on the basis of an equal longitudinal
division of the abandoned bed. Natural abandoned waterways
in Peru are subject to disposition by the executive authority
under the terms of the agrarian reform law, Bo. (LA 58); Ch.
(CC 655); Co. (CC 725); Ec. (CC 690); Pe. (WL 82).

D. Ownership of Islands

The rules regarding ownership of islands formed in river-
beds is uniform in all the countries except Peru as follows:
1) islands formed by the dividing and rejoining of a river and
all islands which formerly were part of bordering properties
remain as property of the riparian owner; 2) islands which are
covered with water at the average high water mark are part
of the riverbad for ownership purposes; 3) islands which are
not newly formed belong to the bordering property owners or
riparians, and if there is a different riparian on each side,
the island belongs to or is divided on the basis of its position
with respect to the midline of the riverbed, Bo. (CC 303, 304;
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LA 64, 65, 66, 67); Ch. (CC 597, 646); Co. (CC 726); Ec.
(CC 632, 691).

In Peru, all islands formed within bodies of water are
property of the state and may be sold by the state for housing
purposes or for agrarian veform progams and the state may
also grant use rights to such lands for other purposes, Pe. (WL
5,6,7).

E. Cultivation and Use of Beds

Though the state owns the river bds in Chile, the border-
ing riparian owners may cultivate those beds when they are
not occupied with water, In Peru, the Water Authority may
grant permits for the exploitation of minerals and other ma-
terials in stream beds, Ch. (WC 72); Pe. (WL 80, 81).

F. Ownership of Ma‘erials Carried by Waters

Bolivian law contains a unique provision which describes
how a finder of property carried or deposited by water on banks
of streams may notify the true owner and how such finder may
acquire the ownership if the owner fails to claim the property
within fixed periods, Bo. (LA 69-72).

Control of Structures in Riverbeds, etc.
A. Previous Authorization Required for Construction

In all the countries, an authorization must be obtained
from a competent government authority before anyone may
place or construct any kind of structure in a river or lake bed.
A limited exception to this rule in Peru is that in case of sudden
danger from floods, one may place emergency protective struc-
tures in water courses without government permission but must
give notice within ten days after the construction of such
works is commenced, Bo. (DH 6b; IR 48); Ch. (WC 74);
Co. (CC 697); Ec. (LA 9, 35, 56, 71); Pe. (RA 30).

There is little detail provided for the procedures in obta -
ing such authorizations except where the request is coupled
with a petition for the concession of a water use right as pro-
vided in 6-5-2.

B. Control of Construction

The Irrigation Division in Bolivia determines the specifi-
cations for works related to irrigation water use and the time
for their construction and makes periodic inspections of the
work to enforce compliance with its orders. Such works are
to be placed at the most technically feasible location.

If the use is not related to irrigation, then a method is
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provided where such works are constructed through a special
commission aided by an engineer and under the direction of
the Bureau of Water Works, Bo. (DH 6b; LA 79).

In Peru, certain emergency works may be constructed
without previous government agency authority but after the
emergency has passed the Water Bureau may order the removal
or modificaticn of these emergency works, Pe. (WL 95).

In Ecuador, “INERHI” establishes the technical specifi-
cations for all irrigation and drainage works, Ec. (IN 3c).

Though little detail is provided in other codes as to
conditions related to the construction of such works, it is
assumed that inherent in the power of a government agency
to approve or deny authorization is also the implied power to
prescribe conditions for such construction.

C. Obligations of Riparians and Water Users

There are many instunces where riparians with land
bordering streains and rivers and water users have affirmative
obligations to construct or pay for the construction of various
types of works in riverbeds and streams. Generally, water
users are required by law to construct the diversion, measure-
ment, control structures and canals that are necessary incidents
to the water use, Bo. (IR 45); Pe. (WL 97). (See 6-5-5).

A riparian land owner in Bolivia who is not a water user
may be involuntarily required to contribute to the cost of
protective work- in a river or stream if they protect his
property, and if a majority of other affected iiparians agree,
Bo. (LA 77). The obiigation to pay for protective works is
apportioned between the beneficiaries of such works in propor-
tion to the benefits that they individually receive, Bo. (LA 77;
DH 6b).

D. Prolbitions and Penalties

In Coiombia, the planting of trees or plants in the riverbeds
or on the banks for a prescribed distance is prohibited, and in
Ecuador, anyone violating the law restricting construction in
riverbeds or destruction of the natural protection against the
water may be required to replace the works, remove them and
pay the damages according to the circumstances of the case,
Co. (R 23h); Ec. (RA 23).

RIGHT TO USE WATER

For a discussion of some of the principles differentiating

between a right to use water and the ownership of water, see
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6-4-2. The subtitles and discussions are designed to explain
in detail the nature of a right to use water and the surrounding
limitations and restrictions.

Some of the more general statutory definitions include that
of Peru which defines the right, as a limited one, which may
only be granted when the use to which the water will be applied
is in harmony with the social interests and development of the
country. In Ecuador, a right of utilization is a non-transferable
administrative authorization granted in accordance with the
requirements of the law. A water use right in Colombia is
subject to all of the conditions provided in the law and
regulations, and in Chile it is a real administrative right sub-
ject to all of the conditions and limitations provided in the
laws, Ch. (WC 11); Co. (CC 678); Ec. (LA 5); Pe. (WL 1,
RA 1).

Uses Without Formality
A. General

This section describes those occasions when one may
lawfully use public waters without making a formal application
or petition to a government agency.

B. Domestic, Culinary and Cattle Watering

In every country, except Peru, the law permits the use
of water by individuale for their domestic needs without specific
administrative authorization. The nature and extent of this
right varies from country to country.

In Bolivia, specified ~lasses of waters may be used without
formality for a wide range of domestic type uses. The classes
include: 1) waters that surface on public lands; 2) waters in
private stream beds with public access ways; 3) waters that
flow in artificial canals and are diverted in pipes without
detaining the water; 4) waters flowing through public stream
beds. These waters may be used by anyone for drinking,
washing clothes, removal in receptacles, personal bathing and
bathing or watering of cattle, subject to local police regulations,
Bo. (LA 4, 164, 165).

In Chile, the express statutory right to use water without
formality for domestic purposes is limited to the use of subter-
ranean water for culinary uses on the property, Ch. (WC 65).

The informal domestic use right in Colombia is limited
to a riparian’s right to remove and use water from a stream
for his domestic needs and cattie watering, but there are many
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areas of Colombia where even this riparian right does not
exist, Co. (RWC 9; CC 892).

In Ecuador and Peru, anyone may use water without
formality for individual domestic needs. In Ecuador, however,
a concession must be obtained to divert water for the domestic
needs of a number of people or a community. In Peru, such
informal domestic use must be satisfied by removing the
water directly from the water source in a receptacle, but the
water may not bhe diverted from a water source without a
concession, Ec. (LA 14); Pe. (WL 40; RA 13).

One restriction on these mformal domestic uses is related
to public access to streams and sources that are bordered by
private property. This situation frequently poses a greater
obstacle to the water use than the use right itself. This problem
is treated in section 6-8-1 and 2 and 6-11-1.

C. Minmng Uses

In Bolivia and Chile, the owners of mines may, without
formality, use the water that they discover during their mining
operations or explorations. In Bolivia and Colombia, miners
may divert and use waters that flow through their properties
for their mining operation without formal authorization, Bo.
(CM 114, 118); Ch. (WC 67); Ca. (WC 12).

For further discussion of other aspects of these uses,
see 6-11-5.

D. Mective Power and Electrical Generation

One may establish a mill driven by water power without
authorization in Chile and Colombia, In Chile this right applies
only to owners of property bhordering artificial water channels
and in Colombia it applies to the owners of riparian properties
on natural channels or those who have the consent of the
riparians to use the lands., The right is limited in both coun-
tries to uses that do not injure or diminish other use rights,
Ch. (WC 224, 229); Co. (CC 1001).

Water falls with an electrical generation capacity of less
than 100 horsepower may be used by individuals for power
generation in Colombia without authorization, Co. (FH 17).
E. Riparian Rights

In Bolivia, the owner of the entire shoreline of a lake or
lagoon is entitled to the exclusive use of the waters from such
lake to the extent of his needs for irrigation, domestic or
industrial uses, The riparians on natural streams may also use
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the water from the streams without concessions or authoriza-
tions, Bo. (IR 4, 5; LA 9; RA 153).

Bolivian property owners may also use springs that rise
within his property, Bo. (IR 3; LA 5, 18).

Riparians on son:e streams and rivers may use the waters
from these sources without formality for domestic needs, irri-
gation, powering his mills or machines and animal watering,
but this informal use right does not apply on stream. that are
subjected to formal regulation or in streams above diversion
points for Government Irrigation Districts, Co. (CC 892; wC
12; RWC 9; DR 4, 5).

F. Adverse Use, Appropriative Rights or Prescriptive Rights

In Bolivia, one may acquire a use right by appropriation
and use of water for a period of five years. The appropriation
may contain some elements of adverse or prescriptive use or
if the water did not belong to another before the new use
commenced, then ,it appears to be in the nature of an appropria-
tive right, Bo. (RA 152; IR 21, 22).

Certain actual uses which are not permitted by law at a
given time may be recognized and given legal status in the
process of regulating streams and rivers in Colombia, Co. (WC
14; RWC 42).

G. Rain Water

There are express statutes allowing owners of property
that border public streets to use the rain waters flowing in
the streets in Bolivia, Chile and Colombia, Bo. (LA 222); Ch.
(WC 16); Co. (CC 896).

Statutes in Chile and Ecuador give a landowner the right
to use rain waters that fall on his land and store such waters
provided that the storage does not prejudice third parties,
Ch. (WC 15); Ec. (LA 99).

H. Vehicle Use

In Peru, anyone may make occasional use of water from
any source for maintenance of motor vsehicles provided that
third parties are not injured, Pe. (RA 171).

Procedure for Obtaining a Formal Use Right
A. General

Uses in this section are formal in nature and are subject
to the requirement of obtaining a formal grant.

Formal use rights are granted through administrative
rather than judicial proceedings in all of the Andean countries,
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Bo. (IR 9; DH 6; CM 121); Ch. (WC 37); Co. (10 1-2, 2);
Ec. (LA 14, 79, 83); Pe. (WL 133; PA 4; RE 9). The adminis-
trative grants are called by various names and frequently there
is more than one class of grant in each country.

B. Classc., of Grants

Both Bolivia and Chile have preliminary and final grants.
In Bolivia, the first grant is called an autkorization and must
be followed, after compliance with certain requirements, by a
concesston, Bo.(IR 9, 13). In Chile, each grant goes through
iwo stages in the process of becoming final. The first stage is
called a preluminary concession and the last is a final concession,
Ch. (WC 257, 266). In Peru, there are three different classes
of administrative use grants which vary in permanency but
do not consecutively follow each other as in the case of Bolivia
and Chile. The Peruvian grants are designated as permits,
authorizations and licenses, with the latter being the most
permanent. A higher administrative level of government author-
ity must ultimately approve these grants depending on their
permanence, Pe. (WL 28, 29, 30, 31, 32). In Colombiz and
Ecuador there 1s one type of administrative use called a con-
cession Co. (CC 683, 892; FH 8); Ec. (La 79, 80, RA 17).
A process of selective stream or river regulation in Colombia
results in a formal regulatory document interrelating all rights
within a given geographical area and may include new rights as
well as previous informal rights and recognize previous illegal
uses. This regulation has the effect of a concession as it de-
scribes individual water rights, Co. (WC 15; RWC 15, 42, 48;
R 22, 23; DR 4). Stream regulations are also referred to in the
Bolivian laws, but little detail is provided as to the p.ocedure
or contents, Bo. (IR 27).

In zones that are serviced by irrigation works constructed
at state expense, the use rights are year to year obligatory
water rental contracts on the part of the user as in Irngation
Districts of INCORA in Colombia, Irrigation Districts of
INERHI in Ecuador, and the National Irrigation System in
Cochabamba, Bolivia, Bo. (RC 19); Co. (IR 45; DR 10).

C. Conditions Precedent to Grants

Chile and Peru prescribe a series of conditions precedent
to the granting of a use right or concession. Both countries
require that the water applied for cannot be lawfully used by
other persons, thus giving a form of preference to earlier uses.
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It is also required that the water must not be reserved for
other uses, Ch. (WC 45); Pe. (WL 32). In addition, the
applicant in Chile must be a natural person or legal entity
who is the registered owner of the property where the watel
will be used for irrigation and suitable security must be pro-
vided to guarantee effective use of the right, Ch. (WC 45).

In Peru, the following conditions apply: 1) The use musl
not result in contamination or loss of the water; 2) The watel
must be appropriate and available for use; 3) The water use
cannot adversely affect public uses; 4) Previous approval o
the works must be obtained; 5) The use must be in harmons
with social interests and development of the country. If the
water is for irrigation then the user must also be registered i1
the Irrigation District’s user poll, his property must be i
good condition for irrigation and he must guarantee payment o
the water tariff and assessments, Pe. (WL 32; RA 90).

D. Contents of Petition

Elements that must be included in a petition for a wate
use grant in these countries are as follows: 1) the name an
signature of the petitioner in all countries; 2) the name of th
water source in all countries; 3) the exact location of th
proposed point of diversion in Bolivia, Chile, Ecuador an
Peru; 4) the area to be irrigated in Bolivia; 5) the use to whic
the water will be applied in Chile, Colombia and Ecuacol
6) the plans for the works to be constructed in Bolivia, Chil
and Ecuador; 7) the amount of time required for constructio
of the works in Colombia and Ecuador; 8) the quantity ¢
water needed in all countries; 9) the location of the wate
use in Chile and Colombia; 10) a list of other users from tk
same water source in Chile and Ecuador; 11) the crops th:
will be irrigated in Bolivia; 12) the rights-of-way that must |
imposed in Chile, Colombia, Ecuador and Peru [see also right
of-way section 6-8-2]; 13) if there are various classes of gran
then the class requested in Chile, Bo. (IR 13); Ch. (WC 250
Co. (RWC 21; RFH 1); Ec. (LA 83); Pe. (PA 64, PATA 1, 2

Though these are the detailed requirements specified
the laws of the various countries, most statutes are bro:
enough to allow the administrative agency to require oth
pertinent information. The following general requirements a
included: 1) In Bolivia, a general description of what
requested; 2) In Peru, a concise statement of the fundament
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facts and rights that support the petition; 3) In Colombia,
such other information as the petitioner chooses to provide;
4) In Chile, other data as required by the nature of the pro-
posed grant, Bo. (IR 13); Ch. (WC 250); Co. (RWC 21; RFH
1); Ec. (LA 84).

In Bolivia, where there are two stages to every grant, the
second rather than the first stage of the petition requires more
detail, Bo. (IR 8, 13). On the other hand, in Chile the detail
is required in the petition for the first or provisional concession
and no petition is required for the final concession, Ch. (WC
250, 265).

In Ecuador, the requirements for detail in the petition
increases as the area to be irrigated by the petitioner increases,
Ec. (RA 111, 112).

E. Filing of Petitions

Petitions are filed in the local or regional office of the
administrative authority authorized to grant the petition in
Colombia, Ecuador and Peru. The regional agencies of INERHI
in Ecuador, INDERENA in Colombia and Irrigation D:stricts
in Peru are the local agencies who receive, initially process,
and act on petitions for water use. In Bolivia, it is the central
government agencies who are vested with this power, but this
function could be carried out through regional agencies of the
Ministries, Bo. (DH 6; CM 121; IR 7); Ch. (WC 248, 249);
Co. (10 1-2, 2); Ec. (LA 79, 80; RA 13, 16); Pe. (WL 133;
PA 4).

F. Review of Petition

After filing the petition, it is reviewed by an authority
to determine whether or not it complies with the law prior to
the giving of notice or other proceedings in Chile, Colombia
and Ecuador, Ch. (WC 256); Co. (RWC 22); Ec. (LA 85;
RA 13, 17e).

G. Notices

In Bolivia and Peru, the administrative proceedings and
initial hearing are conducted without general notice being
given. In these countries the right to oppose the grant comes
after it has been approved. The granting resolution is pub-
lished in a newspaper. In Chile, Colombiz and Ecuador, the
general notice to interested parties and the right to oppose
the petition comes before and during the consideration of the
petition by the administrative agency, Bo. (IR 10, 11); Ch.
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(WC 252); Co. (RWC 23); Ec. (LA 85; RA 13, 17e); Pe. (RE
11, 12, 13).

The manner of giving notice varies between countiies as
follows: 1) authorizations in Bolivia must be published in the
publication medium available in the place of the water use,
Bo. (IR 9); 2) authorizations in Chile must be puklished in
three newspapers, one in the Department, one in the Province,
and one in the Capital City of the Country, Ch. (WC 252);
3) authorizations in Colombia must be posted in a public place,
Co. (RWC 23); 4) in Ecuador all known users from the source
must be personally served with a citation and the petition must
also be published in a newspaper, Ec. (LA 85; RA 13, 17e);
5) in Peru authorizations or the initial resolution must be
published in the official diary, Pe. (PA 4, 64).

H. Opposition

The right of interested third parties to oppose a new water
use grant is universally recognized. The proceedings in which
the opposition may be presented varies between countries.

In Bolivia, opposition may be presented within one year
after the preliminary authorization is granted. The opposition
is thus resolved before the granting of a concession, Bo. (IR 10).
In Peru, on the other hand, the opposition must be presented
as a request for reconsideration of the resolution granting a
use right, Pe. (RE 11).

In Chile and Ecuador, the opposition must be presented
before and resolved in the hearing on the petition for water
use. The opposition must be presented within 30 dnys after
the last publication of the notice of the petition in Chile and
within 20 days in Ecuador, Ch. (WC 253); Ec. (LA 86).

In Colombia, opposition may be presented pursuant tc
public notice posted at the site of the inspection. The ispec-
tion is carried out by a panel of experts at the location of the
proposed use, Co. (RWC 23, 25).

1. Inspection of the Site

In Bolivia, Chile and Colombia, part of the evidence which
forms the basis for re.olving the petition and opposition includes
observations made at on-site inspections of the place of use
and the water source. This inspection is mandatory in Bolivia
and optional in Chile and Colombia, Bo. (IR 12); Ch. (WC
256); Co. (RWC 23; RFH 5), and may also be included as
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part of the proof in Ecuador and Peru under the general word-
ing of their statutes,

The inspection in Bolivia is performed by a commussioner
designated by the Irrigation Division who reports to the divi-
sion. A panel of experts makes the on-site inspection in
Colombia and reports its findings to the Water Control Author-
ity. In Chile, Ecuador and Peru, the inspection is made by the
administrative authority who has the power to grant the peti-
tion, Bo. (IR 24); Co. (RWC 23; RFH 5).

J. Characteristics of Grants

Frequently a class of grant or type of concession may give
a preferred right to a dependable minimum quantity of water
in a water source. Other types or classes are subordinate to
this minimum dependable quantity in a water source. Thus,
in Bolivia and Chile there are permanent concessions given to
this dependable minimum supply. Licenses in Peru are basically
similar in the nature of their priority, Bo. (IR 6, 15); Ch.
(WC 17, 18, 19); Pe. (WL 28, 29, 30, 31; RA 88, 112).

The grants or concessions for excesses in the source above
this minimum dependable quantity are expressed in different
terms. In Bolivia, they are called conditional or uncertain con-
cessions; in Chile, they may take the form of concession of
eventual exercise. In Peru, they are called permits, Bo. (IR
6, 16); Ch. (WC 17, 18, 20); Pe. (WL 29; RA 86, 112).

The granting authority probably has inherent power within
reasonable limits to specify the quantity, division or time inter-
vals and seasons in which the right may be exercised. This
limiting and controlling power is expressed in Peru and Colom-
bia, Co. (RWC 36, 37); Pe. (WL 48). In some cases, the
manner of this division is expressed .n the law or regulations
in detail. In Chile, a right can be contiruous, discontinuous or
alternating with other rights, Ch. (WC 38, 43).

K. General Content of Grant Documents

Since a concession or grant is the culmination of proceed-
ings involving proof or evidence submitted pursuant to a peti-
tion, the grant document will usually contain a determination
by the court of all issues raised by the claims in the petition.
Sometimes the requirement for this detail is implied and
sometimes it is specified in the laws, however, general reference
is made to the previous paragraph D related to contents of the
petition,
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L. Special Proceedings

In Peru, there is a special and detailed procedure for
obtaining a right to irrigate crops with untreated sewage water
and with partially treated sewage water. The types of crops
and water application practices are controlled to avoid harmful
results, Pe. (RA 192-200).

INCORA Irrigation Districts in Colombia and areas of the
National Irrigation Systera in Bolivia grant the right to use
water through an annual contract between the systems and
the users based on the availability of water, the condition of
the property to beneficially usc water, conformity with culti-
vation plans, and the nondelinquency of the user in the pay-
ment of his assessment to the district organization, Bo. (RC
19); Co. (IR 37-40; DR 10-13).

In Colombia, there is a special process for establishing
river basin regulations. Through this process all rights within
the area are established or redefined in one document which
has the same effect as multiple concessions. The process
involves a technical study of all water uses by the water
control authority, public notice and opportunity for hearing,
Co. (WC 15; RWC 15, 42-48; DR 2). River regulations are also
authorized in Bolivia, but there is little detail provided as to th e
procedure, Bo. (IR 27).

In Bolivia, there is also a proceeding through which pre-
vious informal rights and appropriative uses may be formalized.
This process is called a confirmation, Bo. (IR 23-26).

6-5-3 Procedural Protection of Rights

A. Original Jurnsdiction over Water Disputes

1. Boards of Directors of Water User Associations: Vary-
ing degrees of jurisdiction over the determination of water use
disputes is vested in boards of directors of the water users
associations of Chile, Bolivia and Ecuador.

In Chile, this user board jurisdiction is exclusive and ex-
tends to the following: a) all water use disputes between
shareholders within the user organization; b) all matters related
to the exercise of a shareholder’s rights in the organization;
c) all disputes between shareholders and the water user organi-
zation related to the exercise of their rights, Ch. (WC 110,
144, 168). In Bolivia, the jurisdiction of the Association’s
board of directors is limited to deciding questions of fact in
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disputes between shareholders of the same association, Bo.
(IR 39, 85).

In Ecuador, the board serves as a mandatory conciliation
board in disputes between shareholders; that is, they must
attempt to bring the parties to an agreement before administra-
tive action can be commenced to formally resolve the dispute,
Ec. (RA 39).

2. Admunistrative Agency Ovriginal Jurisdiction: In Bolivia,
the Irrigation Division of the Ministry of Agriculture has
original jurisdiction over questions of law arising between irri-
gation users and also serves as an appellate court on questions of
fact decided in the first instance by Water User Boards, Bo.
(IR 85).

In Colombia, regional officials of INDERENA, called
Natural Resource Inspectors, have limited jurisdiction over
water use disputes on unregulated streams. This limited juris-
diction extends to disputes between water users which do not
involve crimes and expressly includes violations of conditions
imposed in water use concessions. Administrators of INCORA
Irrigation Districts decide all questions of fact arising between
water users within the district, Co. (IO 3-1; IR 3, 8).

In Ecuador, jurisdiction in the first instance to decide
water use disputes is vested in the chiefs of the regional
agencies of INERHI, Ec. (LA 79, 80; RA 13).

Peru also vests in the Administrator of each Irrigation
District the original jurisdiction over all water disputes within
the district, Pe. (WL 133; RE 5, 7).

3. Ordinary Court Original Ju.isdiction: The ordinary
courts have no original jurisdiction over water disputes in
Ecuador or Peru.

In Bolivia, the ordinary courts have original jurisdiction
over water use disputes where one or more of the disputed uses
is not an irrigation use and also over irrigation use disputes
beiween users of different user organizations, Bo. (IR 85;
LA 290, 291).

The ordinary courts in Chile establish basic rights as
between users of the same users organization. In this process,
courts resolve conflicting claims and have original jurisdiction
in all water disputes except those between users in the same
user organization, Ch. (WC 91, 147, 157, 158, 172).
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B. Appellate Jurisdiction over Water Disputes

In Bolivia. the Irrigation Division has jurisdiction to
hear appeals on questions of fact raised in proceedings before
the Boards of Directors of the Users Associations. How-
ever, appellate jurisdiction over all administrative resolutions
relating to water disputes 1s vested in the ordinary courts,
Bo. (IR 85; LA 289, 290, 291).

Tn Chile, appeals from decisions of the boards of directors
of the users associations are made to the ordinary courts. The
appeal proceeds with a hearing of the interested parcies and
such documentary proof as the court mey determine is neces-
sary, Ch. (WC 164, 162). .

In Colombia, appeals from the decisions of the Natural
Resources inspectors follow the administrative appeal line,
that is, through the regional offices of INDERENA to the
central administration of INDERENA, the Ministry of Agri-
culture and finally to the Administrative Court.

Appeals in matters within the original jurisdiction of ordin-
ary courts in Colombia go through the regular judicial appeal
procedure provided for in the code of civil procedure, Co.
(CPC 12).

In Ecuador and Peru, where all the original jurisdiction
is administrative in nature, the appeal route within the admin-
istrative hierarchy must be exhausted before a final appeal
can be made to the Agrarian Court in Peru and the Adverse
Administrative Ceurt in Ecuador. The administrative appeal
route is exhausted by a hearing before the Ministry of Agri-
culture in Peru and before the Consultive Water Council in
Ecuador, Ec. (LA 82, 90, 96; RA 1, 2, 3, 6); Pe. (WL 132;
RE 11, 12, 13).

C. Procedure

A summary or verbal type hearing is specified by law in
Bolivia for water dispute hearings. In Ecuador and Peru, the
proceedings are conducted in accordance with general adminis-
trative end judicial norms. In Colombia and Chile, the judicial
procedure in resolving claims is the same as provided for in
the Code of Civil Procedure, Bo. (IR 41); Ch. (WC 157, 40);
Co. (CPC 12); Ec. (LA 96); Pe. (WL 129; RE 9, 10, 11; PA 5).
D. Forms of Action

In Colombia and Ecuador, the Civil Codes provide for
specific forms of possessory actions which can be used to
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protect interests in water and related right-of-ways, Co. (CC
976-978, 987, 993, 996, 997); Ec. (CC 752, 753, 843, 889, 890,
1000, 1002, 1004).

E. Time Intervals for Protecting Rights

The time limitations within which one must take affirma-
tive action to protect his rights against claims or the time
within which appeals must be made are not always provided for
in water reiated laws or statutes but follow the general rules
applied to all administrative or judicial proceedings as the
case may be.

In Chile, however, the board of directors of a users associa-
tion must complete the proceedings and render a judgment
within 30 days from the date the complaint is filed and if they
fail to do so, the members of the board are subject .0 a fine
and lose jurisdiction over the proceedings. Appeals from reso-
lutions of the board may be made at any time within six
months from the day they are entered and preference is granted
to water controversies on the court calendar. If a third party
is prejudiced by an administrative resolution, he has five years
within which to appeal the resolution, Ch. (WC 145, 147, 174).

In Ecuador, the initial hearing before a regional chief is
open to the receipt of evidence for ten days, and a decision
must be rendered within 30 days thereafter. Appeals must be
filed within ten days after the parties have been notified of
the decision. The appeal is to the Consultive Water Council
which must render a decision within 30 days from the date the
appeal is filed with it. There is a further appeal to the Adverse
Administrative Tribunal, Ec. (LA 86, 90; RA 6).

In Peru, the interested parties are given 15 days irom
the time that the Administrator of the Irrigation District enters
a resoluzion within which to request a re-hearing or appeal
the controversy. The appeal must pass through administrative
channels to the Ministry of Agriculture. This exhausts all
the administrative remedies and the only recourse beyond
this is to appeal to the Agrarian Tribunal in the form of an
Action for Nullity or Contradiction of an Administrative reso-
lution, Pe. (WL 132; RE 11, 12, 13).

Rights Under Prior Laws

A significant aspect of water rights is the effect that new
laws have on ownership or water use rights acquired under
older laws. Old rights may be fully protected or adversely
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affected as to quantity, quality and manner of exercise and
may be effectively nullified with or without compensation.

Bolivian law basically preserves rights which were acquired
prior to the adoption of a new law unless the right conflicts
with a customary practice of water turns which was given
priority over all other legal water use claims by the Agrarian
Reform Law of 1953, Bo. (LA 293; RA 151, 152).

In Colombia, prior rights are recognized but may be expro-
priated with compensation when a new law so specifies, for
purposes of public utility or protecting social interests, Co.
(CC 918; C 30).

In Chile, all rights under laws which predated the Water
Code of 1968 were allowed to continue, but with substantial
restrictions and modifications. When the new restrictions and
modifications resulted in a reduced quantity of water to a
point below a standard called a rate of rational and beneficial
use, then the former owner or user is entitled to compensation.
If, however, the reduction does not fall helow that point, he
is not entitled to compensation for his lost right, Ch. (WC
10, 32).

In Ecuador and Peru, pre-existing rights were required
to be converted into use rights under the new water codes and
no compensation was payable for any reduction in the quantity,
quality, or manner of exercise of the right, Ec. (LA 3); Pe.
(WL 144; RA 93, RE 16).

Limitations and Obligations of Users
A. Beneficital Use Limitation

In all of the countries a user may only obtain a use right
for an amount of water not exceeding that which can be
beneficially used. This basic common concept is expressed in
different terms and various methods are employed by the
laws to determine how to fix and apply this limitation. In
Bolivia, it is expressed for riparian users in terms of ¢/ amount
of water necessary for the irrigation of riparian crops and for
uses covered by grants to the amount of water necessary for
the normal development of crops, Bo. (IR 4, 5. 14; RC 23).
In Chile, it is called the rate of rational and beneficial use for
irrigation, and great detail is provided as to how the rate is
established, Ch. (WC 26, 27). In Ecuador it is the amount of
water that can be beneficially used and in Peru, the amount
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of water necessary to meet crop requirements, Ec. (LA 7, 12;
IN 3i); Pe. (LA 9, 43; RA; RA 99, 1i3).

No detail is provided as to how the beneficial use limita-
tion ic to be determined in Bolivia, Colombia or Ecuador.
In these countries, the best availahle rechnical information
regarding crop requirements and conveyance losses constitutes
the hasis for establishing limitations imposed in the process
of granting water use rights. Thus, a technical study of soil,
crops, climatological factors and conveyance losses as they bear
on crop requirements, could form the basis for such decisions
in the process of making individual water use grants.

Chile has a unique system for fixing maximum water
quantity use rate per hectare. The raie applies to all irrigation
uses within a given geographical zone. The Director of Waters
determines the extent of the zone, conducts the technical studies
of average factors affecting irrigation requirements within the
zone, such as soils, crops, climatological factors and other
pertinent information. When the study is complete, general
notice is given within the area and interested parties are given
an opportunity to be heard concerning fixing of the rate. The
rate must ultimately be approved by the President. Once the
rate is fixed, it applies to all farms within the area and is
reduced to an allotment of water equal to the hectare rate of
rational and beneficial use, multiplied by the number of hectares
in the farm on an annual hasis and then divided into monthly
allotments based on the crop cycle, Ch. (WC 26-32).

In Colombia, a detailed technical study of irrigation re-
quirements in an area that is covered by a stream regulation,
results in fixing beneficial use limitations. This differs from
the Chilean system in that each user might receive a different
per hectare rate determined by individual differenccs in crops,
soils or climatological conditions, Co. (WC 15; RWC 15, 42;
R 22, 23).

In the National Irrigation System of Bolivia, the rate of
use is determined by rrigation coefficients observed in practice
and experimental studies, Bo. (RC 23).

Government imposed crop plans and irrigation plans influ-
ence the determination of beneficial use rates of INCORA
Irrigation Districts in Colombia and in Peru. These plans for
various districts are designed to establish cropping patterns
in accordance with central and regional planning. This pro-
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gram is imposed on water users and applies use coefficients
related to specific crops. However, in Peru when there is
insufficient information for the Irrigation District Administra-
tor to establish Cultivation Plans, he may fix the rate of
beneficial use based solely on a visual inspection of the land
invelved, Co. (IR 36-39); Pe. (WL 44, 45; RA 113).

B. Limitations on Sule, Rent or Transfer of Rights

One common attribute of a water use right in all countries
is that the right is specifically attached to the land where
it is to be used and cannot be severed from the land and sold,
bartered or rented for use on other land.

The only type of transfer allowed is from a seller to a
purchaser of the land to which the water use right is attached.
In Chile, Colombia and Peru the water authority must approve
transfe s of the water right to the new purchaser of the jand.
In Ecuador, the new purchaser must apply for a new water
use concession and the seller’s old right is terminated, Bo.
(RA 154; IR 19); Ch (WC 12); Co. (RWC 4, 33); Ec. (LA 2,
102); Pe. (WL 36, 117).

C. Obligation to Construct Irrigation Works

Users are implicitly or expressly obligated to pay for all
of the works and construction necessary to effectively exercise
their use rights. This obligation is expressed in the laws of
Chile, Colombia, Ecuador and Peru. Users also have a universal
obligation to install measuring devices to insure that they divert
only their rightful quantity of water, Ch. (WC 14, 46); Co.
(DR 13, 21, WC 9; RWC 30); Ec. (RA 38; LA 6, 15); Pe.
(WL 11, 20; RA 19).

D. Change of Water Source

By express statute in Chile and Peru, the water authority
is given the power to change the water source from which a
user diverts his water, provided that the quantity and quality
in the substituted source is sufficient for the user’s needs,
Ch. (WC 24); Pe. (RA 11).

E. Assessments and Taxes

A user is obligated to pay certain taxes and assessments
related to his water use in all countries. This obligation applies
to the user’s proportionate share of maintenance and operation
costs for the canals that he uses. These maintenance and
operation services are performed through a local users organi-
ation or are shared in common by users of the system. In
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Ecuador, a tariff is charged against all users for their use of
water as a publicly owned commodity, Bo. (IR 42); Co. (DR
21); Ec. (LA 12, 21); Pe. (WL 12, 20).
F. Riparian Rights Limitations

In Colombia, riparian use rights, which are still recognized
in some areas, are subject to the following limitations: 1) they
cannot divert water that lower users have acquired prior rights
to; 2) they cannot interfere with navigation, flotation or the
mutual rights of other riparians; 3) they are subject to expro-
priation for domestic needs of a community on payment of
compensation; 4) they must divert water from and return it
to the stream within the riparian property; 5) they cannot
adversely affect quality of the water; 6) they are limited in
place of use to riparian’s property and in quantity to his needs;
7) if the stream flows between two riparians, one cannot
remove more than half of the stream, Co. (CC 892; RWC 9).
G. Others in General

Some other noteworthy limitations and obligaticns are
imposed on users in some of the countries. In Bolivia, users
must install and maintain hydrometric stations as required by
the Irrigation Division, Bo. (IR 32). In Chile, users in some
areas must furnish water for all public services including rail-
road needs, Ch. (WC 69, 70, 71). There is a series of condi-
tions precedent to the granting of use rights discussed in 6-5-2
which could be construed as limitations or restrictions on water
use rights.
Loss of Rights

For a variety of reasons, use rights may be lost through
suspens‘on, lapse, termination, vevocation, forfeiture or cancel-
lation. Losses will be treated under basic headings related to
their causes with the question of the legal effect for that cause
treated comparatively for each country. A temporary loss will
be called a suspension and permanent losses will be divided into
those that occur by the passage of time under given conditions
and those that must result from affirmative administrative
action of some government agency.
A. Broad Grounds for Loss

Some of the countries provide broad and sweeping grounds
for suspension, lapse or revocation of rights which include a
great number of specific grounds. Thus, in Peru a use right
may be terminated when the user fails to comply with obliga-
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ticns imposed under the law, and in Ecuador tor failure of a
concessioner to use the water in an efficient manner, Pe. (WL
116); Ec. (LA 31).

B. Non-use

Failure to use the water for various time periods is an
express condition that may result in the termination or sus-
pension of a water use right in Bolivia, Chile and Colombia.
The time periods vary as does the legal effect.

In Chile, the lapse or loss is partial or complete when the
water is not used for a period of two years or if the right is
renounced or disclaimed.

In Colombia the user is given an opportunity to avoid the
revocation by re-cstablishing the use after notification. The
period that may justify such action in Bolivia is non-use for
three consecutive years or for three out of five years; in Chile,
non-use for two consecutive years; and in Colombia, non-use
for five years, Bo. (IR 18); Ch. (WC 12, 30, 39); Co. (RWC
38f).

C. Unauthorized Uses

In Bolivia and Peru, a concession may be revoked if the
water is used for some purpose other than authorized. In
Chile, revocation is discretionary if the unauthorized use is
for less than two years and mandatory if for more than twe
years. An Ecuadorian concession can either be suspended,
revoked or modified if the water is used for a purpose other
thaan that for which it was granted, Bo. (IR 18); Ch. (WC 12,
30, 39); Ec. (LA 31); Pe. (WL 117).

D. Unauthorized Sale

As noted in 6-5-5-B the water right is attached to the land
and cannot be transferred or sold for use on other property in
any of the countries. Attempted illegal or unauthorized sale
or transfer of a right is grounds for revocation of the use right
in Bolivia, Colombia, Ecuador and Peru and for mandatory
total or partial revocation in Chile, Bo. (IR 18); Ch. (WC 12,
30, 39); Ec (LA 31); Pe. (WL 117).

E. Breach of Grant Conditions

Conditions may be imposed in water concessions or grants
and a breach of any of these conditions is grounds for revoca-
tion of the use right in Chile and Colombia, Ch. (WC 30);
Co. (RWC 34, 37, 38c).
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F. Excessive Use

In Bolivia, a right may be revoked if the user is convicted
on two occasions of taking more water than he is entitled to
and third parties are prejudiced. Diversion of more water
than was granted for irrigation is grounds for termination of
the right in Chile, Bo. (IR 18); Ch. (WC 30).

G. Violation of Laws or Regulations

Except in Chile, violation of a water law or regulations
may result in a suspension or revocation of a water right
depending on a number of variable factors. Any infraction of
the water use regulations in Bolivia may result in suspension
or revocation of the right. In Colombia, delinquency in paying
fines imposed for failure to observe conditions specified in the
concession may result in revocation of the use right. Two or
more violations of any one provision of the Water Law in
Ecuador may result in temporary suspension of the right.
In Peru, revocation may result if the user has heen fined
twice within a two year period for the violation of the same
water law or regulation, Bo. (IR 42, 43, 82); Co. (RWC 37,
388); Ec. (LA 77; RA 22, 24); Pe. (WL 116).

H. Failure to Pay Assessments or Tariffs

Failure of a user to pay assessments levied for his share
of maintenance and operation costs related to his water supply
are frequently specified as grounds for suspension of a water
right. In Bolivia, the right may be permanently or temporarily
revoked for failure to pay assessments. In Ecuador, such failure
results in suspension, and in Peru, the right may be terminated
if the assessments remain delinquent for two years or more.
In Ecuador, failure to pay anrual water tariffs for a water use
right levied by and payable to the central government water
control institute may also result in revocation of the water
right, Bo. (IR 42, 43, 82); Ec. (RA 43c); Pe. (WL 116).

1.  Failure to Construct Works

New water use grants in Chile, Colombia and Peru fre-
quently have a fixed time period within which the irrigation
works must be constructed, and provisions are made for revoca-
tion of the right if this requirement is not met.

Failure of tke user to install the required water measure-
ment and diversion control works is specified as grounds for
revocation of the water right in Colombia, Ch. (WC 30); Co.
(RWC 30, 38a,d); Pe. (WL 93).
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J. Automatic Lapse

The laws in Bolivia, Ecuador and Peru expressly declare
that use rights lapse when the period for which a grant was
made expires and the object to which the water was applied
ceases, Bo. (IR 17); Ec. (LA 32); Pe. (WL 115).
K. Other Causes

In Chile, rights which exceed the rational and beneficial
use rate fixed by the President terminate when the rate is so
fixed. Rights in Peru may be iemporarily suspended if they
violate contamination or sanitation control regulations and
lapse or terminate when the user fails to comply with Cultiva-
tion and Irrigation Plans. In Bolivia, they may be lost to
another who prescribes or adversely uses them (see also 6-7-2
for subject related to priorities and expropriation), Ch. (WC
29); Bo. (RA 152); Pe. (WL 116; RA 130, 131).
L. Temporary Suspension to Aid in Construction

In Ecuador and Peru, a right may be temporarily sus-
pended so that the water may be used for construction of
works or may be removed from streams so that the works can
be constructed, Ec. (LA 29; RA 105); Pe. (WL 38; RA 96, 97).
M. Procedure

In Peru, all terminations, lapses, revocations or suspen-
sions of water rights must be administratively declared after a
hearing, and interested parties have a right to appeal. In
Colombia, forfeitures may only be declared after the interested
party has been given notice of the reason and 15 days within
which to rectify the condition or formulate his defense, Co.
(WC 10; RWC 39); Pe. (WL 143).
OBLIGATORY WATER USE

In all the countries, landowners with lands under the
influence of irrigation works constructed with state funds must
pay their proportionate share of the construction costs of the
projects. Differing terminology is used to accomplish this goal.
In Chile and Ecuador, the areas benefited are referred to as
areas of obligatory irrigation. In Bolivia, Colombia and Peru,
the obligation is directly referred to as an obligation to con-
tribute proportionately to the cost of the state financed irri-
gation works.

In Ecuador, there are a number of landowners within the
area covered by such a project who are exempt from the obliga-
tion to irrigate, based on unsuitability of lands for irrigation
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or the availability of other water. The varying formulas for
the compulsory ccntributions to the cost of the works by the
landowners are covered in 6-10-0, Bo. (IR 79; LC 5; RC 31, 32);
Ch. (WC 316, 317); Co. (DR 15 ,17); Ec. (LA 51, 52, 53;
RA 62, 63); Pe. (WL 43, 44, 45, 116, 118).

PRIORITIES BETWEEN USE RIGHTS

Order of Priorities

A. Primary Preferences

Though the effect of a numerical listing of use priorities
may vary from country to country, there is in each country a
numbered order of preferences for water uses as follows:

1. First preference: a) Bolivia -—- community and domestic
supply; b) Chile — drinking, community and industrial sup-
plies; ¢) Colombia — domestic needs; d) Ecuador — community
supply, domestic needs and cattle watering; e) Peru — primary
necessities, supply and sanitary needs of communities.

2. Second preference: a) Bolivia — railroad supply; b)
Chile — domestic uses, community sewage disposal, hcalth
protection and disease prevention; ¢) Colombia — cattle water-
ing; d) Ecuador — agriculture and livestock raising; e) Peru
— cattle development and watering.

3. Third preference: a) Bolivia -— irrigation; b) Colombia
— irrigating established crops and plantings; c¢) Ecuador —
energy generation; mining and industrial uses; d) Peru — agri-
culture.

4) Fourth preference: a) Bolivia — navigaticn canals; b)
Colombia — machine power or industrial use; ¢) Peru -— energy
generation.

5. Fifth preference: a) Bolivia — industrial use, ferry
boats and floating bridges; b) Colombia — irrigation of new
plantings; ¢) Peru — industrial and mining use.

6. Sixth preference: in Bolivia only — fish culture, Bo.
(LA 294); Ch. (WC 42); Co. (CM 176, 208); Ec. (LA 34);
Pe. (WL 27).

In Bolivia and Colombia, there is a special order of priori-
ties that applies to water use under the influence of irrigation
works constructed with state funds, Bo. (RC 27, 28); Co. (DR
14; IR 28).

B. Sub-Preferences Withun a Category

In Bolivia and Chile, if there is more than one petition

pending for water use within the same category, then preference
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must be given to thay use declared to be of greatest importance.
I¢ the uses are of equal importance, the priority is given to the
petition that was filed first.

In Ecuador, preference is given to the use that serves the
best economic and sccial interest of the country and in Peru
there are specific and detailed sub-preferences listed which
rank various agricultural, energy generation, industrial and
mining uses, Bo. (LA 204); Ch. (WC 42); Ec. (LA 25); Pe.
(WL 42; RA 84, 134, 144).

C. Priorities in Periods of Scarcity

All of the countries, except Colombia, hae special provi-
sions for priorities and water distribution schemes during periods
of drought or scarcity. In Bolivia, during such periods, priorities
for all uses are based on a chronological scale according to the
date of the grant. However, irrigatior: rights more than five
years old share an equal percentag: reduction in their water
right. In Chile, the President declares zones of scarcity which
gives the Water Bureau the power to redistribute the water
to minimize the damages resulting from the drought. In
Ecuador, INERHI may vary the legal prelerence order for
water use, but it may not change the first priority of domestic
uses.

The Ministry of Agriculture in Peru fixes a water level
in each river basin below which a scarcity is deemed to exist.
Should the water supply reach the scarcity level, a new system
of priorities applies, giving first preference to domestic uses,
second to irrigation of permanent crops and third to other
priorities as determined by the Ministry of Agriculture, Bo.
(IR 31; LA 238); Ch. (WC 332); Ec. (LA 34; RA 85); Pe.
(WL 7c¢, 117; RA 10, 33-38).

D. Change in Priorities

In Peru, the President is vested with power to change the
order of priorities in water use based on such factors as the
characteristics of the distribution system, availability of water,
water policy, agrarian reform plans and uses of greatest public,
social and economic interest. In Chile, the President may
extinguish one use right in order to apply the water to another
use should he determine that it is needed for culinary use
or the economic development of the zone, Ch. (WC 28); Pe.
(WL 27; RA 84, 85).
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How Priorities Operate .

The basic priorities established by law have universal
application to the process in which water use rights are granted.
When more than one water use petition for the same water is
pending and there is not enough water to satisfy all the peti-
tioners, then those priorities apply. However, in Colombia, the
law only purports to establish uses that have priority over
mining uses.

In Bolivia, Peru and Chile, the preferences also apply to
changing uses through expropriation. This means that if a
water source is insufficient to satisfy a new use and that use
is superior in priority rank to existing uses, the old use may be
expropriated on payment of compensation to serve the new use,
Bo. (LA 18, 41, 205; CM 115); Ch. (WC 28, 42, 332); Co.
(CC 918); Ec. (CC 891); Pe. (WL 33, 35, 46; RA 84, 91, 104,
105, 126).

RIGHTS-OF-WAY RELATED TO WATER USE

Natural and Voluntary Rights-of-Way

A. Natural Drainage Right-of-Way: It is universally recog-
nized that lower lands are subject to a right-of-way ‘o receive
the waters that descend naturally from higher land, provided
that the direction of the flow is not altered by the hand of
man. In Bolivia, Chile and Peru, both lower and upper owners
may construct walls and dykes to control the water flow pro-
vided that it does not injure the other party. In Bolivia and
Peru, provision is made to allow the lower owner to enter the
upper property to remove fiow obstructions or he may require
the upper land owner to do so, Bo. (LA 93-100; CC 379);
Ch. (CC 883; WC 189, 190, 191); Co. (CC 891); Ec. CCC 889;
LA 61); Pe. (WL 103; RD 4, 5, 9).

B. Rights-of-Way over Riparian Property: In all of the coun-
tries, a class of right-of-way exists over lands which border
on natural water courses. These rights-of-way vary in purpose
and scope from country to country,

Peru and Ecuador impose these rights-of-way in broad
terms and subject riparian lands to public uses for policing,
transit, fishing, navigation and domestic water removal. The
width and purpose of such rights-of-way in these countries are
determined by the water authority and there is no compen-
sation paid to the landowner.
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In Colombia, this right-of-way is limited to a nuvigational
tow path and the right to remove boats onto the shore for
repairs, removal o6f sails and sale of goods by navigators to
riparians.

This same type of right-of-way applies in Bolivia and
Chile, but extends only to lands bordering navigable and float-
able rivers and lakes.

In Bolivia, rights-of-way over riparian lands that border
floatable and navigable rivers and lakes are defined in grester
detail and include: a) a general purpose passageway of three
meters width to service navigation, fishing and salvaging; b)
a tow path, one meter wide for pedestrians and two meters
wide for towing by animals; c¢) ferry boat mooring and beaching
of logs; d) salvaging shipwrecked goods for up to 20 meters
on the beach; e) servicing fishing boats for up to three meters
width. Some of the above rights-of-way carry with them the
right of compensation for the injured landowner, Bo. (LA 51,
52, 151-163); Ch. (CC 839; WC 214, 215, 218, 219); Co. (CC
898); Ec. (CC 896; LA 55; RA 130); Pe. (WL 79).

C. Right of Entry to Make Studies, etc.: In Bolivia, Chile,
Ecuador and Peru, a right is given to officials of government
agencies and private individuals to enter private property to
make and verify studies related to water use. Before entry
can be made, officials of government institutions must give
notice to the property owner in Bolivia and Ecuador. Such
officials may enter without giving notice in Peru and Chile.
Private individuals may also enter other private property for
the same pur}vses in Bolivia and Ecuador, but must obtain
approval from a government agency for the entry. Indemnifica-
tion must be paid to the prorerty owners for damages caused
by these ewtries, Bo. (LA 196); Ch. (WC 325; CC 880); Co.
(CC 937); Ec. (CC 944, 947); Pe. (RD 11).

D. Other Related Rights-of-Way: In Peru, anyone may enter
property in emergency situations to remove obstructions from
a water way or to remove any other cause for eminent danger
when justified by the circumstances. The Peruvian Water
Authority is also responsible for fixing free access zones to
water for the satisfaction of primary necessities, Pe. (WL 39).
E. Voluntary Rights-of-Way

1. Express: It is a universal rule that a right-of-way may
be established by agreement between the owners of dominant
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and servient properties provided that such agreements are not
in violation of the law or public policy. In Peru, an attempt by
the parties to arrive at an agreement is a pre-requisite to the
right to bring an action to forcefully impose a right-of-way,
Bo. (CC 416, 417); Ch. (WC 325; CC 880); Co. (CC 937);
Ec, (CC 944, 947); Pe, (RD 11).

2. Implied: In all the countries, except Peru, a right-of-
way for a canal arises by implication when a property owner
establishes a continuous and apparent water conveyance service
over part of his property for the benefit of another part and
later sells cne of the parts without making reference to the
service, Bo. (LA 120); Ch. (CC 881, 883); Co. (CC 938); Ec.
(CC 945).

3. Prescriptive: If one allows another to openly and notor-
lously use a canal, a right-of-way by prescription is thereby
established in Bolivia, Chile, Colombia and Ecuador. If such
right-of-way is continuous and apparent, the period of use that
is required to establish it is ten years from the date of its
construction in Bolivia and Colombia, and five years in Chile
and Ecuador, Bo. (CC 418); Ch. (CC 882, 884); Co. (CC 973,
939, 2518, 2520); Ec. (CC 946, 948, 2436, 2442),

Forcefully Imposed Rights-of-Way
A. Canal and Related Works

1. Jurisdiction: In all of the Andean countries, rights-of-
way for canals and related works may be forcefully imposed
over private and public lands for the benefit of private indi-
viduals and government entities who need water. Jurisdiction
to impose canal rights-of-way is vested in the administrative
authority that grants water use rights in all of the countries
with the exception of Colombia. Jurisdiction in Colombia is
vested in the ordinary courts, Bo. (LA 117, 193); Ch. (WC 40,
250); Co. (RWC 8; FH 6); Ec. (LA 62, 88); Pe. (RD 25,
26, 27).

2. Purpose: Peruvian law specifies that a right-of-way
may be imposed when it is necessary or convenient for public
or private purpose related to water use. In Chile and Colombia,
they may be imposed when recessar, to exercise a water use
right, and in Ecuador it is based on a need to convey water.
In Bolivia, the law specifies that rights-of-way may be imposed
for objects of public or private interest, for establishing or
increasing irrigation, for bath houses or industries and for all
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types of drainage, Bo. (LA 103, 111, 115, 116); Ch. (WC 13,
14; CC 841); Co. (CC 919); Ec. (CC 918; LA 62); Pe. (WL
104; RD 1, 3, 10, 14, 18).

3. Property Subject to Rights-of-Way: In Bolivia, Chile
and Colombia, land covered by homes, buildings, corrals, patios
and gardens are not subject to the imposition of canal rights-
of-way, Bo. (LA 104, 118, 119; IR 55); Ch. (WC 192, 196);
Co. (CC 920).

4. Location and Route: The course of a canal through
servient property is governed by similar guidelines in Bolivia,
Chile and Colombia. The course must permit the free flow
of water without making it unduly costly according to the
rature of the land. Witnin these limitations, the shortest
alternative is given preference and defined to be that which is
least damaging to the servient estate and least costly to the
interested party. Doubtful questions are to be decided in favor
of the servient property interests.

In Ecuador and Peru, the granting authority simply de-
termines the route with the preferred technical characteristic
with the added provision in Ecuador that doubtful questions
are to be decided in favor of the servient property, Bo. (LA
105); Ch. (WC 195); Co. (CC 922); Ec. (RA 132); Pe. (WL
138, 139; RD 28).

5. Type of Construction: In Bolivia, Chile, Ecuador and
Peru, canals are of the open ditch type. However, piping or
covering may be required by the granting authority to avoid
hazards caused by close proximity to populated areas or unusual
depth. Another common provision found in the laws of Bolivia,
Chile, Colombia and Ecuador requires canal construction of
the type *hat will not allow overflowing, filtering, flooding,
backing or accumulation of trash. The dominant owner must
construct bridges, siphons, pipes and other necessary works
to facilitate the passage of the canal through the servient
estate with a minimum of inconvenience to communication,
Bo. (LA 113, 132; IR 56); Ch. (WC 194, 201, 207); Co. (CC
921); Ec. (RA 133); Pe. (RD 16, 17).

6. Widtii: The width of the water conveying portion of
the canal is always determined by the technical requirements
for the amount of water to be conveyed, the grade or slope
and other technical factors, However, there are formulas pro-
vided by law for the width of the passage way on each side
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of the canal itself that zlso constitutes part of the right-of-way.
In Chile, Colombia and Ecuador, the width is specified to be
not less than one meter on each side of the canal itself and
may be extended to a greater width where necessary, In
Bolivia, the marginal width increases by specified distances
as the canal width is increased in size and varies from ten
meters to 30 meters in marginal width, Bo. (LA 106, 130;
IR 54; RC 14); Ch. (WC 198, 210); Co. (CC 923); Ec. (RA
134); Pe. (WL 105, 106).

7. Co-Use of Canals: The owner of property may require
one desiring to convey water through his property to jointly
use an existing canal unless it is determined that the existing
canal cannot serve the needs of both, These co-users share
the costs of construction and maintenance on a prorated basis
according to the amount of water each conveys in the canal.
This is the rule in all the countries and is extended in Ecuador
and Colombia to give the dominant owner the right to force-
fully acquire a use right in existing canals on other property.
In Ecuador, a detailed scheme is provided for fixing the value
that the dominant owner must pay for co-use of a canal, Bo.
(LA 102: IR 51); Ch. (WC 113-3); Co. (CC 926); Ec. (LA
65; RA 139-143); Pe. (WL 108).

8. Indemnification: The standard for indemnification that
must be paid is identical in Bolivia, Chile and Colombia. The
dominant owner must pay the servient owner, in cash, an
amount equal to the value of the land occupied by the canal
and the marginal passageways on both sides, plus ten percent
of this total, plus damages caused by filtrations, drainage and
defects in the construction of the canal.

In Peru, temporary canal rights-of-way are compensated
for on the basis of a rental value of the property for the period
occupied plus any damages and prejudices caused. W ere the
right-of-way is permanent, indemnification must be ine value
of the occupied land plus damages and prejudices caused.
However, no indemnification is payable if the servient land is
not productive. In Ecuador, the basic land valuation and
amount of other damages form a base for determining whether
or not indemnification must be paid. If the amount of land
occupied by the right-of-way and its marginal passageways
is less than ten percent of the total farm area and if the
depreciation in value of the total servient estate is less than
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five percent, then no, indemnification need be paid, Bo. (LA
106); Ch. (WC 198, 210); Co. (CC 923); Ec. (LA 62; RA 135);
Pe. (WL 141; RD 12, 35, 36).

9. Rights and Obligations of the Parties: The servient
owner, in all countries, must allow workers entry rights to the
canal and passageways to clean, maintain and repair the canal
and must also allow the entry of watchmen to police the canal.
The dominant owner must notify the servient owner prior to
entries for cleaning, repairing and maintaining the canal in all of
countries except Peru. Entry times for a watchman to police
the canal in Bolivia and Colombia must be fixed by a judge,
and watchman entry in Chile must be made with previous
notice to the servient owner. In Peru, all entries for these
purposes require a specific authorization from the Irrigation
District Administrator specifying the times and purposes of
the entry and specifying conditions necessary to protect the
servient property.

The dominant owner may prevent plantings, construction
or obstructions within the area of the right-of-way and the
passageway by express statute in Bolivia, Chile, Colombia and
Peru, and such right is implied in Ecuador. Only in Ecuador
is the servient owner given a right to use the water flowing
through the canal for limited domestic and cattle watering
purposes, Bo. (LA 107, 108, 134, 137); Ch. (WC 199, 204); Co.
(CC 924, 925); Ec. (LA 63; RA 137); Pe. (WL 109, 110;
RD 24).

10. Procedure: The formal proceedings related to obtain-
ing a canal right-of-way in Chile and Ecuador are part of the
same proceedings for granting a water use right. When a canal
right-of-way is needed but no new water right is required,
the same procedure is followed as for obtaining the right-of-
way (see 6-5-2).

In Peru, special procedural requirements must be met
and a separate petition must be made for a canal right-of-way.
The petition, directed to the Administrator of the Irrigation
District, must contain the name of the servient owner, the
technical requirements, general nature, duration, condition of
the land and buildings affected and a technical study and plans
of the area to be occupied as they pertain to the proposed
right-of-way. The Administrator acts on the petition within
15 days by resolution containing the characteristics of the
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right-of-way and amount of indemnification. The resolution
must be acted on favorably by the Director General of Waters
and then elevated to a resolution of the Ministry of Agriculture
before it becomes operative. This resolution is published in
the Official Diary and interested parties are given 15 days
after publication to request reconsideration. The only basis
for reconsideration is that there are other locations for the
right-of-way that present equal advuntages at similar costs and
less inconvenience to the servient estate. Appeal can be made
to the Ministry of Agriculture and their decision is final as to
all matters except the amount of indemnification which can
be appealed to the Agrarian Court.

In Bolivia, persons interested in acquiring a right-nf-way
make an application to the government agency. The agency
must hold a hearing at which affected landowners must be
present. A servient owner may formally oppose the granting
of the right-of-way on the grounds that the petitioner does not
have a right to use the water to be conveyed, that he is not
the owner of the property where the water will be applied,
or there is a better location for the right-of-way. However,
once opposition is formally filed, the proceedings must be
transferred to the ordinary courts where the objections are
resolved according to rules for brief summary proceedings.

In Colombia, judicial proceedings for a right-of-way impo-
sition require that a complaint must be filed with the ordinary
court. The judge reviews the complaint, and if it meets the
legal requirements, a summons is issued and served on the
servient landowner defendant within ten days after the com-
plaint is accepted. All persons with an official interest in
the property must be personally served with a summons. The
defendants have two months after service of the summons
within which to answer the complaint and the judge fixes a
period of 20 days to receive the proof. Experts must also inspect
the property. After the conclusion of the proof, the parties
present briefs on the law and final arguments and the court
enters a judgment. The judgment fixes the amount to be paid
as indemnification and upon receipt of such payment the judg-
ment is filed in the recorder’s office. The judgment can be
appealed as in other civil ceses and must also be filed with
the administrative authority who granted the related water use
right, Bo. (LA 117, 123, 124, 125, 289, 290; IR 52); Ch. (WC
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250); Co. (CPC 428); Ec. (LA 88, 89, 92); Pe. (WL 138-140;
RL 28-33).
B. Canals Constructed with State Funds

In Bolivia, Chile and Colombia, a special administrative
proceeding is prescribed for the acquisition of canal rights-of-
way for irrigation projects constructed with state funds. In
Bolivia, the Irrigation Division is required to publish notice
of areas to be used for canals in state financed irrigatior sys-
tems and negotiate a price for the lands with the owners.
If no agreement is reached, they proceed with expropriation
as in other cases. In the National Irrigation System in Bolivia,
all farm properties which benefited from the system were
required to give to the system the necessary canal rights-of-way
without compensation, Those lands which are needed but do
not benefit from the system are required to be expropriated as
in other cases.

In Chile, the National Irrigation Enterprise has the power
te impose canal rights-of-way necessary for state financed
irrigation projects by issuing and publishing a notice of expro-
priation in the Official Diary and a local newspaper where the
real property is located. Indemnification is determined by
official tax valuations plus the value of more recent improve-
ments as determined by the Enterprise in its resolution. If only
a portion of the tax valued property is involved, the value is
then determined by the Bureau of Internal Revenue. The
resolution of the Enterprise may only be appealed on the ques-
tion of valuation of the improvements added since the last
tax valuation and the appeal is to the Judge of Large Debts.
Once the amount of indemnification is fixed, it is payable with
33 percent down and the balance payable over five years with
3 percent interest plus inflation adjustments.

In Colombia, the Irrigation Districts of INCORA must
negotiate with landowners for the purchase of rights-of-way,
and if no agreement is reached, then they must file regular
proceedings for expropriation of a right-of-way in accordance
with the standard judicial procedure. Indemnification is based
on appraisements made by expert appraisers of the Geograph-
ical Institute, Bo. (IR 72-77; LC 2; RC 8); Ch. (WC 306);
Co. (Decree 1112 of 1952, articles 46-63).

C. Canals on Public Lands and Streams
In Chile and Colombia, private individuals may cbtain a
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right to convey water through public streambeds, public streets
and public waterways or public lands through administrative
proceedings. In Chile, the user is obligated to pay all costs
related to the introduction and extraction of such water and
also pay his prorated share of the costs of maintenance of
the system and must reduce the volume that he extracts by
the amount of added seepage and evaporation losses, Ch. (WC
82, 83); Co. (FH 10; RWC 8).

D. Forceful Rights-of-Ways for Access to Water

In Bolivia and Chile, individuals or communities that
lack water for cattle and domestic needs may forcefully impose
a right-of-way over other property for a path to a water source
on paying indemnification. Access cannot be obtained to use
private wells, cisterns or over lands enclosed by a wall. When
granted, the right-of-way allows passage of people and cattle
to a point where they can satisfy their thirst, The same general
procedures are followed as provided for imposing canal rights-
of-way. The owner of the property may change the direction of
the path but may not change the point of entry or the purpose,
Bo. (LA 146-150); Ch. (WC 220-223).

Termination of Rights-of-Way
A. Causes for Termination

The following causes for termination of rights-of-way are
provided by laws as follows:

1. For non-use or failure to use a right-of-way for specified
periods of time. Colombia specifies a non-use period of 20
years; Bolivia and Chile, ten years; Ecuador, more than two
consecutive years; and Peru, two years. For continuous rights-
of-way in Colombia, Bolivia and Chile, this time commences
when the owner stops using the right-of-way, and for those that
are discontinuous, the period starts when the dominant owner
commits some act inconsistent with the right-of-way.

2. By termination of the time for tulfillment of the con-
dition upon which a right-of-way was expressly limited or
conditioned in all the countries.

3. When the purpose for which the right-of-way was
granted terminates, which could include the loss of the water
right or the discontinuance of the water use on the dominant
property in all the countries.

4. By a confusion of titles between the dominant and
servient estate, that is, when the title to both properties be-
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comes vested in the same person in Bolivia, Colombia and Chile.

5. When the right-of-way has been used for a purpose
other than that for which it was granted in Peru and Ecuador.

6. When the petitioner for a right-of-way fails to construct
the works required within the time required by the granting
authority in Bolivia, Peru and Ecuador.

7. By changing the land served by the right-of-way in
Chile.

8. By express renunciation of the right-of-way by the
dominant owner in Bolivia, Chile and Colombia.

B. Reversion

When a right-of-way is terminated or abandoned in Bolivia,
Chile and Ecuador, the land, free of the right-of-way encum-
brance, reverts to the servient owner. In Chile and Ecuador,
none of the indemnification originally paid need be returned
by the servient owner to the dominant owner. However, in
Bolivie the servient owner must return the part of the indemni-
fication that represented the value cf the land, Bo. (CC 429-
436; LA 112, 138, 139); Ch. (WC 209, 236, 237; CC 885);
Co. (CC 942, 943); Ec. (LA 71, 72); Pe. (WL 112).

HARMFUL EFFECTS
Flood, Erosion Control and Conservation

Most of the legislation is quite general and non-specific in
fixing responsibility for conservation of water resources and
for protection against flood and erosion.

Individual water users are delegated responsibility for
some or all of these functions related to the water channels
that service individual users. Thus, in Peru, all users are
obligated to protect water channel banks to prevent erosion.
In Bolivia, they must execute required works to regulate water
flow and improve the stability of structures to improve water
management. In Colombia, individual landowners may not cut
trees in order to protect forests and watersheds.

Water User Associations have affirmative obligations to
conserve the canals and works within the area of their juris-
diction in Bolivia and Chile. One or more agencies of the
central government are frequently given the overall responsi-
bility for planning and construction of works and enforcement
of flood, erosion control and water conservation measures. In
Bolivia, the Water Bureau of the Ministry of Public Works is
responsible for planning, construction and controlling works
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for defense, correction, regulation and rectification of all natural
water courses in the country. In Chile, the National Irrigation
Enterprise cooperates with the Ministry of Agriculture in con-
trolling erosion, sedimentation, flooding and other harmful
effects of water that could adversely affect irrigation works.
INERHI and the Forest Service in Ecuador are directed to
conserve, protect and improve water basins, particularly to
take such measures as are needed to prevent erosion, fires,
excessive grazing and harmful deforestation and to enforce the
measures taken. In Colombia, INDERENA has overall respon-
sibility for establishing and administering zones for water,
forest and soil protection and establishing programs for conser-
vation of all renewable natural resources including water.
The Ministry of Agriculture in Peru must promote programs
of watershed and forest protection related to water resource
conservation including channeling water courses and protect-
ing them against erosive action. The Water Authority is given
regulatory power to prevent water loss from runoff, percola-
tion, evaporation, flooding and other causes, Bo. (DH 1, 3;
IR 38, 45, 57); Ch. (WC 141-2, 181-6, 301-d); Co. (R 22, 23;
RWC 17, 53; 10 3-1-b); Ec. (LA 13, 16; RA 86, 87); Pe. (WL
10, 94-97).

Drainage

In Bolivia, Colombia and Chile, the agencies that are
charged with constructing government financed irrigation works
are also charged with the same responsibility relating to drain-
age works.

Rights-of-way may be imposed in all of the countries for
private or public benefit to aid in water drainage to the same
extent as canals for irrigation water as provided in 6-8-2.

In Peru, the Water Authority may for health reasons order
the drainage of swamps, caused by excessive irrigation. Also,
special authorizations may be granted for leaching of salty
soils and the drainage of water used in the leaching process.

In Bolivia, special drainage districts may be formed with
the consent of the landowners who would benefit by drainage
works and those who refuse to contribute their prorated share
of the works are deemed to have abandoned their lands to those
contributing to the costs of the works, Bo. (LA 84-92, 111;
IR 71, 72a); Ch. (WC 205, 301-306); Co. (DR 6); Ec. (LA 49);
Pe. (WL 91, 99).
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Contamination
A. Definitioa

For the purpose of prohibiting pollution or contamination
of water or administratively controlling water quality, a wide
variety of definitions are provided for “pollution” or “contam-
ination.”

In Bolivia, these definitions include noxious elements —
injurious to health or vegetation, and in another article, salt
residues, animal slaughter wastes or any other material whose
decomposition will prejudice good water quality. As applied
to contamination of irrigation water, the definition is organic
matter, wastes, colorants and any substance that renders water
inappropriate for use in agriculture or that damages agricultural
soils.

In Chile, industrial discharges are considered contaminat-
ing if the quality of the discharge injures third parties. Con-
tamination has no further statutory definition in Colombia
but is subject to regulation in some areas.

A more detailed technical definition of contamination is
provided in Ecuador and states: physical, chemical or biological
deterioration of water resulting from introduction of solid,
liquid, gaseous or radioactive substances which render the
water partially or totally unuseable for domestic, industrial,
agricultural, fishing, recreational or other uses. Peru prohibits
the discharge of any solids, hquids, or gaseous substances
into water if it endangers human health or the normal develop-
ment of plants or wildlife, Bo. (LA 263, 270; IR 42e; RC 14);
Ch. (WC 58, 232-2); Co. (RWC 9; CA 4e); Ec. (RA 89); Pe.
(WL 22; RA 57, 145, 173).

B. Adminstrative Control

Though contamination of water is defined and prohibited,
in some cases, there is no specific scheme provided for control.
Thus, in Colombia, riparians may not contaminate water nserl
for drinking, domestic, irrigation or industrial uses, but no
specific implementing provisions exist. In Bolivia, when use of
water for mining renders it unfit for agricultural use, the
mining user must pay damages to the lower irrigation user,
but no provision is made to terminate the contamination.

In Chile and in one area of Colombia, the water authority
that makes a water use grant may establish conditions and
quality standards as part of the water use grant for the water
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that is discharged from the industrial use. This ties discharge
quality into the permits for water use.

In Peru and Ecuador, everyone who discharges substances
including water into public water ways must comply with
quality standards as to the material discharged and obtain
a permit. The standards in Peru for what may be discharged
are based on specific quality classifications of river basins in
the coastal zone. These classifications not only limit discharges
into streams, but also limit the purposes for which various
water sources can be used.

In Bolivia, industries that introduce or discharge noxious
elements into waters are required to submit to municipal regu-
lation, Bo. (LA 263); Ch. (WC 57); Co. (CA 4e); Ec. (RA 91,
92); Pe. (WL 22; RA 57, 58, 61, 145).

C. Testing and Classification

In Ecuador, the water user is required to perform periodic
tests of his discharges under the supervision of INERH]I, who
also establisches the amount of contaminant that any given
user may discharge.

In Peru, detailed regulations established five classes of
water according to maximum levels of specified contaminating
substances found in them. As the classes increase from one
to five, the uses to which the water may be applied is uniformly
limited to those that, with or without treatment, do not alter
the characteristics of the water source, Ec. (RA 91, 92); Pe.
(RA 81).

D. Enforcement

Violators of pollution or contamination control statutes
or regulations are subject to administrative or cr.minal penal-
ties in all of the countries. Suspension uf the violator’s water
use right is one penalty for industrial pollution in Bolivia, Peru
and Chile. In Ecuador, there must be four violations of the
same law before a use can be suspended, Bo. (LA 263, 270;
IR 42; RC 14); Ch. (WC 58, 232-2); Co. (CA 4e); Ee. (LA
91, 92); Pe. (WL 10, 22, 25, 122).

FINANCING WORKS AND ADMINISTRATION
A. Repayment for State Financed Works

State financed irrigation projects are recogiized as valid
for investment of central government funds in all the countries.
Repayment to the government by the landowners who benefit
from the irrigation works is also required by the laws of all
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the countries. The form of the repayment varies from country
to country.

Within the National Irrigation System in Bolivia, the
irrigation project construction costs were determined. Each
hectare of land benefited was assessed the sum of 200 Bolivianos
annually. This annual hectare amount was paid until all of
the costs of the project were repaid. Other state financed
projects in Bolivia and Ecuador are repaid by the beneficiaries
based on a rate not exceeding total costs of the project and
divided on a hectare basis between all of the landowners wno
benefit from the project. The amount is then amortized ocver
a reasonable period of time not to exceed th: probable life
of the works. The government may absorb some costs based
on extenuating socio-economic conditions of the landowners in
Bolivia.

Repayment for irrigation works in Colombia is merged
with the financing of the overall agrarian reform program.
Under this program, those who receive land parcels within an
irrigation district of INCORA pay for the land and for the
irrigation and drainage improvements by executing bonds for
such costs. The costs are amortized in periods of 15 or 25 years
at interest rates of two o1 seven percent,

The beneficiaries of such projects in Chile re-pay the
project costs based on the amount of water they are entitled
to receive from the system and compared with the total avail-
able in the system. This amount is then amortized over a
period of not to exceed fifty years. Some of the costs can be
born by the government if they are determined and have an
indirect or intangible benefit to the social or reional develop-
ment or the national interest, Bo, (LC 5; IR 78, 79); Ch.
(WC 316, 317); Co. (AR 70, 75, 77); Ec. (LA 17; RA 64, 67).
B. Operation and Maintenance Costs

Operation and maintenance functions for irrigation works
and systems are administered by various types of organizations
including agencies of the central government that manage
projects constructed with state funds or by irrigation districts
in Peru. Water user associations also perform operation and
maintenance functions. It is a uniform rule that those users
who come under the jurisdiction of any of these organizations
must pay their prorated share of all the annual operation and
maintenance costs of the system. The rate is based on the
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total of such costs apportioned among the users according to
their prorated share of all the water in the system, Bo. (IR 81,
82; LC 7); Ch. (WC 115, 155, 168, 318); Co. (DR 16; V 1);
Ec. (LA 21, 75); Pe. (WL 12; RA 21, 22, 23, 49).

C. Financing Available to Users

Irrigation and Drainage Commissions in Ecuador are gov-
ernment approved and controlled water user organizations de-
signed as a vehicle through which individual water users may
apply for credit to national and private banks for loans, not
only to construct irrigation works but for comprehensive agri-
cultural credit. INERHI is required to aid these commissions in
making loan proposals to the banks for this credit.

In Chile, the two types of users associations that are of
the formal corporate variety have the authority to pledge the
credit of the individual users or shareholders for loans from
the State Bank of Chile to construct irrigation works. The
Bank may loan up to 75 percent of the value of the property
or works of the users crganization under these arrangements,
Ch. (WC 100, 104); Ec. (RA 54, 55).

D. Water Use Taxes

Ecuador levies a tax on concessions for the use of water
as a publicly owned commodity. This tax is not related to
maintenance. operation or the value of irrigation works from
which the user benefits but a tax on the right to use the water.
The amount of the tax varies with the use and different rates
are applied to different uses except culinary’ use which is
exempt. The rate is a fixed rate per cubic meter either as
actually measured by use or according to the amount awarded
in the concession, Ec. (LA 18, 104; RA 72, 75, 76).
LEGISLATION ON USES OTHER THAN IRRIGATION
Domestic

Significant aspects of legislation dealing with various do-
mestic water uses are contained in other sections and will not be
repeated here. For a detailed discussion of domestic water use
priorities, see 6-7-1 and 6-7-2. For domestic uses that are per-
mitted without the necessity of obtaining a grant, see 6-5-1-B.

In general, municipal governments manage and control
water diversion and distribution for community purposes and
obtain that right from the national water authority for these
community uses. Private water companies are recognized and
controlled by laws which regulate the manner of their operation
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in Bolivia and Colombia and Cooperative Culinary Water
Service Companies are recognized in Chile. A municipal culin-
ary water service was created by a national law in Bolivia for
the area in and around the city of Cochabamba. No attempt is
made in this work to cover all the details or regulations of those
entities governing the supply of culinary water to culinary
users, Bo. (DP 1; LA 214); Ch. (WC 50, 51, 52); Co. (RFH 11;
WC 6; RWC 6); Ec. (RA 103); Pe (RA 106).

In the national governments, the lines of administrative
responsibility with regard to the management of the use of
domestic water differ from other water uses in some cases.
Responsibility for the control and supervision of organizations
engaged in supplying and distributing culinary water in Bolivia
is vested in the Water Bureau of the Ministry of Public Works.
In Peru, the Ministry of Health and Ministry of Housing are
responsible for planning and executing works for the supply
of culinary water, and culinary water quality control is under
the jurisdiction of the Sanitary Authority and the Ministry of
Housing, Bo. (DH 1); Pe. (LA 39).

There are provisions which grant a basic right to those
individuals who need water for domestic purposes to expropri-
ate water being used for other purposcs upon payment of just
compensation. However, in Peru no compensation need be paid
when water is expropriated for domestic uses, Pe, (WL 35;
RA 100, 106).

6-11-2 Motive Power, Industrial and Electrical Generation

Much of the substance of other subject headings applies
directly to these water uses. Particularly applicable is section
6-5-1, related to Uses Without Formality; 6-5-2, Procedure for
Obtaining a Use Right; 6-7-0 [1 and 2], related to Priorities;
and 6-9-3 related to Contamination. Only specific matters not
covered in the above sections will be treated here.

Some special conditions apply to motive power use rights
in that they must not interfere with other uses in Chile and
Colombia. Water use grants for motive force and electrical
generation uses have specific time limits in some countries.
In Colombia, they are limited to not more than 50 years and
are for temporary periods or limited duration in Chile.

In Chile, motive power generation use rights holders may
make power generation installations in the main channel of a
waterway o~ a secondary canal provided that the regularity
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of water delivery in the main channel is not adversely affected.
The user must install all the works necessary to permit the
efficient management and use of the water and bear the expense
of cleaning and maintaining the works. They cannot detain
the water vithout permission of the other lower users.

Electrical generation uses are permitted without <he neces-
sity of obtaining a grant if the power generation capacity is
under 1,000 kilowatts in Chile and 100 horsepower in Colombia.
Energy and motive force generation uses in Bolivia, Chile and
Peru are conditional on the water being returned to the stream
after the use in an undiminished quantity.

In Ecuador, use rights are granted for these purposes by
the water control institute, but the uses must be approved by
the electrical and industrial development agencies before a
petition for these uses may be considered by the water author-
ity,Bo. (LA 261); Ch. (WC 56-60; LE 1, , 15); Co. (FH 10,
17); Ec. (LA 40; RA 115, 116); Pe. (WL 27; RA 136).

Transportation

Section 6-8-1 describes rights-of-ways over riparian lands
for the benefit of navigators of rivers and lakes.

Structures are prohibited in rivers and lakes which impede
navigation in Chile, Colombia and Peru. In Colombia, riparian
water users may not exercise their water use rights in a way
that would adversely affect transportation.

In Peru, transportation companies must obtain licenses
for use of waters for their transportation services. In Ecuador,
any use right which may affect navigation or floatation is sub-
ject to approval of the Naval Forces and if it affects national
security, then the favorable report of the Joint Command of
the Armed Forces is also required.

General administrative control of all river and lake naviga-
tion in Bolivia is the responsibility of the Bolivian Naval Forces.
Specific provision is made for controlling various aspects of
transportation uses of waters in 'uding: 1) a hearing process
by which determinations are made as to whether or not rivers
are navigable or floatable; 2) giving the forces authority to
designate embarking and launching locations on banks of rivers
and lakes; 3) expropriation power to acquire such sites; 4)
authority to widen channels to accommodate transportation;
5) power to establish ferry boat crossings on both navigable
and non-navigable rivers, Bo. (DN 1-15; LA 174-179); Ch.
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(WC 84); Co. (CC 893-2); Ec. (LA 30); Pe. (WL 56; RA 161,
170).

6-11-4 Medicinal and Thermal

In Chile, there is special separate legislation on control,
use and administration of these waters. In Colombia, they are
subject to the same general laws as other classes of water.
Legislation in Bolivia gives a priority for the use of these
waters for promoting public health and when such waters are
under the control of individuals who refuse to apply them to
this purpose, they may be expropriated by the government for
health applications. In Peru and Ecuador, confrol and use of
medicinal and thermal waters is subject to extensive special
legislation. INERHI in Ecuador grants use rights to such
waters, but only after a favorable report from the Ministry of
Health. These two agencies cooperatively control the explora-
tion and exploitation of such sources and classify, evaluate and
inventory the industrial and tourist value of the waters. Pre.er-
ence is given to state agencies to use and exploit these waters,
but private users may also obtain concessions for limited
periods at the termination of which all the related works
revert to the ownership of the state without indemnification.
INERHI may declare special protective zones around these
water sources and must conduct regular chemical analysis of
the water.

The Peruvian law and regulations vest the Ministry of
Health and its Sanitary Authority with the responsibility for
granting licenses for the use of these waters and for their
general study and control which includes classification, testing
and inspecting plants that use them. The National Tourism
Enterprise is given a preference in obtaining a use right to these
waters without public bidding as required of private applicants.
Applications for licenses must contain documents of title to
former uses, guarantees offered to secure construction of the
works, and the time required to commence operation. The
license must contain the approval of the plans of works, loca-
tion of use, name and address of user, the period of use which
must be between 20 and 30 years, the quantity of water, tariffs
and other obligations, and conditions for loss or forfeiture,
Bo. (LA 18); Ch. (WC 7, 68); Ec. (LA 46, 47; RA 93-101);
Pe. (WL 71-78; RC 1-46).

6-11-5 Mining

Much of the special legislation concerning water use for
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mining focuses on the subjects of preferences and priorities, the
right to use such waters without formalit, and the control of
contamination resultiiig from this use. In Bolivia and Colombia,
miners have the right to use waters flowing through or dis-
covered in their operations, without formality provided that
lower use rights are not damaged. A series of successive priori-
ties between mining users are also provided in Bolivia. In
Ecuador, INERHI grants concessions for mining uses the
same way as other rights are granted, but they must first have
a favorable opinion from the General Bureau of Geology and
Mines. Miners may also be required to subject the water to
treatment before it is discharged into streams. In Peru, mining
users may be required to use settling ponds to avoid contamina-
tion. The location, design and control of the works for handling
the residues and solid material coming ‘rom the mining oper-
ation are subject to the control of the Water and Sanitation
Authorities, Bo. (CM 114-121); Co. (WC 12; CM 175, 176,
205, 208); Ec. (LA 40; RA 117); Pe. (WL 51, 54; RA 145-149).

Other Uses
Some noteworthy legislation is found on other water uses
in some of the countries as follows:

A. Fishing

It is recognized that fishing regulations probably exist in
most of the countries apart from basic water legislation. How-
ever, in Bolivia, Colombia and Peru, some aspects of this use
are provided in the water laws,

In Bolivia, fishing on floatable and navigable rivers is sub-
ject only to local police regulations but in other rivers permis-
sion of the riparian owners is required. Fishing is also permitted
in canals.

In Peru and Colombia, state agencies are charged with
promoting the development of fish and water plants.

Use of water for fish and acquatic plant development is
one of the purposes for which water use rights may be granted
in Peru. The following restrictions apply to these uses of
water in Peru; they may not impede navigation; nor modify
physical, chemical or biological condition of the water to the
prejudice of other uses; and an annual license fee must be
paid. The Water and Marine Authorities enforce these regula-
tions, Bo. (LA 167-172); Co. (R 23f); Pe. (WL 55; RA 154,
155, 156, 161-165).
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B. Supply of Railroads

In Bolivia, railroads are given the right to expropriate
water when necessary to maintain their operation but must pay
compensation, Bo. (LA 217).

C. Recreation and Tourism

In Peru, the Ministry of Agriculture may grant water use
rights for recreational and tourist uses in designated areas.
Planning entities are required to consider present and future
water demands for recreational purposes. Recreation uses may
not render the water unfit for other uses, Pe. (WL 57; RA
166-168).

SUBTERRANEAN WATER
A. General Scope of Exploration and Use Rights

Subject to the general control and limitations hereafter
explained, a property owner may explore for and obtain a
concession to use subterranean water under his own property
in all the countries. Rights to explore for and use subterranean
water located on other private property or on public lands
varies from country to country. Private parties have no explora-
tion or use right for such water on private lands of others in
Bolivia, Chile or Colombia. In Ecuador, such a right exists
and in Peru private explorations and use rights can be obtained
to use subterranean water on other private land if technical
studies indicate that the applicant does not have a reasonable
possibility of locating such water on his own land.

The right for private individuals to explore for and use
such waters under public lands is recognized in Bolivia,
Ecuador, Peru and Chile. Government agencies have the same
inherent right to exp'ore for and use subterranean waters on
government lands with permission of the particular agency
possessing or controlling the lands and also have the same
power as individuals to explore for and use water on private
lands in Ecuador and Peru. Such authority is expressly given
to government agencies in Chile, Bo. (LA 20, 21, 27; IR 59);
Ch. (WC 62, 66, 273, 274); Co. (WC 1002); Ec. (LA 41, 42;
RA 120a); Pe. (WL 63; RB 79).

B. Exploration Right

A property owner may explore for subterranean waler on
his own property without government authorization in Bolivia
and Colombia and also in Chile provided that the Bureau has
not expressly prohibited it. In Ecuador and Peru, authoriza-
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tions or licenses are required for all exploratory drilling oper-
ations. In Chile, exploration permits must be obtained from
the Bureau before an individual or government agency can
explore on private property.

Exploration permits or authorizations on national lands in
Bolivia require a security deposit to provide indemnification
against damages to the land and are controlled by the Bureau
for all uses, except irrigation. These permits terminate six
months from the date granted.

In Chile, the characteristics f the permits depend on the
type of land involved. On unoccupied national lands, an appli-
cation must be filed with the Governor containing the location
and type of land, whether irrigated, dry or fenced and must
be accompanied by a drilling study, situational drawing, report,
and budget. Notice is given and the Bureau grants or denies
the permit except when there is another exploration application
pending for the same natinnal land. Permits cover not more
than 12,350 acres [5,000 hectares] for a period of less than
two years and are subjecl to a security deposit for damages
caused. The work must commence within six months and the
permit holder has a preference to use the water found. For
such permits on occupied national lands, questions related to
the right of entry are decided by a judge and must not include
entry authorization on land covered by buildings, trees or
cultivated crops. The permit holder is subject to limitations
on number of workers, seasons of entry and are limited to six
months exploration time. Indemnification must be paid for
damages to the occupant. Public agencies rights to explore on
private lands are subject to these same limitations, Bo. (LA
20, 21); Ch. (WC 62, 66, 268, 269, 273); Co. (CC 1002); Ec.
(LA 41; RA 120a ); Pe. (RB 61, 64).

C. Control of Drilling Operations

In Ecuador and Peru, all persons drilling wells to locate
or raise subterranean water must obtain a license from the
water authority. Licenses will be granted only if the applicant
can demonstrate the technical and economic capability of
carrying out drilling operations. Drilling companies are re-
quired to furnish detailed information to the water authorities
concerning their operations. In Ecuador, this information
includes: 1) a description of the well, depth, location, drilling
method and proximity to other wells; 2) well log and geological
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analysis, formations, spacing, composition, permeability, stor-
age, production of aquifers, water found and drilling tech-
niques employed; 3) data from well e.g.; evaluation of opening,
static water level, pump down level, measuring method and
information on water levels and in observation wells; 4) water
quality from physical, chemical and bacteriological analysis;
5) static levels during use. Verification of this information
must be made by a certified engineer.

The information to be furnished in Peru is somewhat
similar and includes maintaining a drilling log containing:
1) work performed; 2) materials and water encountered; 3)
retained sample for every 2 meters of depth; 4) progress must
be logged at end of every working day and made available to
inspectors from the “Bureau.”

In Chile, each exploration on land other than that of the
owner requires a separate permit or authorization in which the
detailed conditions regarding the exploration process are speci-
fied. These conditions covld include many factors relating
to the supply of information and technical capability of the
drilling concern, but are primarily directed to the protection
of the interests of the landowner where the exploration is being
conducted, Ch. (WC 63, 66, 268-276); Ec. (LA 41, 44; RA 120-
123); Pe. (WL 68-70; RB 61-79).

D. Right to Use Subterranean Water

In Bolivia, Chile, Ecuador and Peru, water that is dis-
covered pursuant to a valid exploration or drilling permit may
not be used. A use right must first be obtained by following
the same process as is required for surface waters (see 6-5-2).

In Bolivia and Chile, preference is given to one who dis-
covered the subterranean water through the exercise of a valid
exploration permit provided that he applies for a use right
within a limited time period. In Bolivia, the use right must be
applied for within six months from the date the exploration
authorization was issued, and in Chile, the preference is main-
tained if the application is filed within six months after the
exploration permit expires.

In Ecuador and Peru, a petition for a use right to subter-
ranean waters must contain all of the requisites established
in 6-5-2 and additional requirements. In Ecuador, the petitioner
must supply all the technical data to INERHI relating to the
well, establishing that the use will not injure subterranean
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aquifers or surface water within the influence of the well and
establish that no interference is produced with other wells or
water sources,

Some classes of subterranean water may be used without
obtaining a formal use right including, in Chile, domestic use
of wells on the users property and in Colombia, for all uses
from wells on the users property, Bo. (DH 6e, IR 60; LA 31,
33); Ch. (WC 64, 65, 66); Ec. (LA 41; RA 120); Pe. (WL 59,
62; RB 15, 32).

E. Controls and Limutations on Use

Administrative control over the use of subterranean water
is expressed in general terms in Colombia where the water
control authorities have the power to admunister, regulate and
conserve the development of subterranean water, and in Ecuador
where INERHI may at any time order the modificatior of
methods, systems or installations deemed inadequate for raising
subterranean waters. In Chile, the Bureau may stop construc-
tion on wells or close subterranean water sources if they de-
termine that the use results in prejudice to third parties or
injury to subsurface water bearing strata. If the owner fails to
comply with the Bureau’s order, the Bureau may close the well.

The Irrigation District Administrator in Peru determines
well spacing and draw rates to avoid interference between wells,
controls modifications of well systems, determines use methods
related to efficiency and may require sprinkler irrigation, con-
trols types of crops raised and types of soils and may require
application only to lower valley areas. The Director General
of Waters must approve all works and studies, establishes
specifications for works, provides works for artificial resupply
of subterranean aquifers, controls drainage affecting subter-
ranean waters and restricts or suspends rights when surface
water use rights are adversely affected, Ch. (WC 61); Co. (R 22,
23; CA 4a); Ec. (LA 43); Pe. (WL 64, 65, 66; RB 21, 39, 40,
44-48).

F. Preferences or Priorities

Only in Peru is there a special preference order for the
use of subterranean water. This order is established by the
Bureau of Waters on advice from the Irrigation District Ad-
ministrator. This preference applies when there is a water
shortage and is based on consideration of needs for: Community
or culinary supply, cattle watering, industry, mining and agri-
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culture. If the application of the preferences deprives agricul-
tural users of water, then they must be indemnified for their
loss. In Ecuador, a second preference is given to a property
owner to acquire a use right to water raised by a third party
on his property in excess of the third parties needs, Ec. (LA 42);
Pe. (RB 23).

G. Joint Uses

In Bolivia and Peru, if a well yields more water than the
property owner requires for his use, his neighbors may acquire
a right to use the excess provided that they do not have other
reasonably priced alternatives for acquiring water, Bo. (IR 66);
Pe. (RB 34, 35, 43).
H. Contamination

Only in Peru are there special provisions relating to the
control of contamination in subterranean waters. The Water
Bureau is given the power to control residue discharges into
subterranean waters and may declare protected areas around
wells for drinking water. The Bureau must submit tests of
such water to the “Sanitary Authority.” Septic tank sewage
disposal is prohibited if subterranean water contamination
results, Pe. (RB 6, 9-14).
1. Development Zones

In Bolivia, the “Irrigation Division” may declare special
zones for exploitation of subterranean water within which
they may exercise more detailed control over subterranean
water use including the number, spacing, draw and characteris-
tics of the wells, (IR 61, 62, 63, 68).

PENALTIES AND SANCTIONS

A. General

Certain acts related to water use and non-compliance with
the laws and regulations are violations of the criminal statutes
in all countries and conviction results in penalties which may
include fines and imprisonment. Some of the more common
criminal acts related to water use are theft, contamination,
poisoning, the destruction of channels, dikes and other related
works. These violations are prosecuted in the ordinary crim-
inal courts. There are special regulations dealing with adminis-
trative penalties or sanctions that are intended to directly aid
in the administration of water laws and are enforced by admin-
istrative authorities rather than criminal courts as summarized



COMPARATIVE 257

here, Bo. (Penal Code Art. 604); Co. (PC 423; RWC 56); Ec.
(RA 25); Pe. (WL 121, 122, 123; CP 274).

B. Administrative Jurisdiction

One or more administrative agencies of the state in all
countries is authorized to impose fines and otl..r sanctions for
a variety of acts related to water control and administration.
The administrative authorities vested with jurisdiction to im-
pose and enforce the sanctions are the Chief of the regional
offices of INERHI in Ecuador, the administrator of the Irriga-
tion Districts in Peru, and the Water Bureau in Chile.

In Bolivia, irrigation use violations in general are under
the jurisdiction of the Irrigation Division. INDERENA, CVC,
CAR and Irrigation Districts of INCORA have jurisdiction
over imposition of penalties related to water use that cccur
within the area of their authority, as does the National Irriga-
tion System at Cochabamba, Bolivia, Bo. (IR 42; RC 41);
Ch. (WC 282, 284); Co. (WC 20; RWC 36, 37; DR 22, 23;
IR 101); Ec. (RA 19); Pe. (WL 119).

C. Acts

The description of acts which are subject to administrative
fines or sanctions in Chile, Ecuador and Peru, is uniformly
broad in scope in that any wiolation of the water law or its
regulations is the basis for sanctions or penalties. In Bolivia
and Colombia, those acts which are subject to administrative
sanction are listed separately and specifically. Some of the
specific acts justifying the imposition of sanctions are:

1. Bolivia — water theft, damming or obstruction of water
without authority, allowing overflow of works, dumping con-
taminants into water sources, failure to pay levied assessments
and attempted transfer of use rights in the National System.

2. Chile — non-attendance of shareholders at user associa-
tion meetings, tampering with irrigation works, failure to install
measuring devices, unlawful subterranean water use, misuse
of water for motive power generation, and failure of a water
master to carry out his duties.

3. Colombia — violation of conditions in a concession,
failure to construct required irrigation works, cutting trees that
protect water courses, water theft, profanity or threats to dis-
rict officials, destruction of works, clandestine acts that injure
third parties, obstructing maintenance roads, selling or trans-
ferring water and damaging district works.
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4. Ecuador — all violations of the water law and its regu-
lations.

5. Peru — water theft, illegal dams, diversions or unau-
thorized uses, obstructing the functions of the water authority,
Bo. (IR 42; RC 41, 42); Ch. (WC 46, 61, 113, 118, 183, 232);
Co. (RWC 17, 19, 50, 56; DR 22, 23; IR 101; PC 423); Ec.
(LA 77, 95, RA 19); Pe. (WL 120-126).

D. Fines and Penalties

Varinus types of sanctions and penalties are provided for
by the law. In Bolivia, Chile, Ecuador and in INCORA Dis-
tricts in Colombia, water rights may be suspended as a penalty
for specified violations. This suspension is dependent upon a
previous conviction for the same offense on more than one
occasion. A minimum of three previous similar offenses are
prerequisites in National System in Bolovia, Chile and Peru.

The amount of the fines for specific viciations vary and
are described in more detail in the separate country summaries.
However, some overall provisions are of general application.
In Bolivia, fines imposed by the Irrigation Division are in
an amount determined by the gravity of the case and in the
National System, unauthorized water use carries a penalty
equal to ten times the cash value of the water taken. In
Chile, the general fine limitation is not more than a monthly
salary for an employee in industry or commerce as it fluctu-
ates according to official determination, Tn Colombia fines are
imposed by water control authoritics and are limited to not
more than 500 pesos. The fine limit in Ecuador is not less
than 500 sucres and not more than the benefits obtained or
damages caused. The general limitation in Peru is not less
than 300 soles and not more than 50,000 soles, according to
the gravity of the offense.

There are also common provisions for doubling or tripling
the fines on reoccurrence of the same administrative viola-
tion, Bo. (IR 43; RC 41, 42, 43); Ch. (WC 283); Co. (WC 20;
RWC 37, 38); Ec. (LA 77); Pe. (WL 119-125).





