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I. TITIE PROBLEMS

“INTRODUCTIORY ' -

The need for procedures to title and transfer land arises from tae

. e
.’ doer {

. S

potentxal and actual conflltts wiich occur as land clalmants struggle te
;ggzn, enlarge, or maintain control over land resources. In Colombia,
. the problem is complicated by historic, legal and administrative factors,

8ll exacerbatec Ly the high incidence of minifundia in the land tenure

system. There are 1,2 million land parcels1 spread over a country about

!
)

the sxze of France, Spaln, and xortunal comblned. 65 percent of tnem
‘ot

,are less than 5 hectares in 51ze.2
_In order for property holders to protect thelr clalms to land

N . .
legal and admlnrstratlve mechanrsms used to perform regxstratlon and

Neir

transfer functxons must be relatzvely effxclent, complete, and accesslble

{ ) -~y .A.I - T v 1

- /’ . ;

to all property claimants, An adm1n1strat1ve process requirea at a

‘
A

P
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minimymns

.00 Lo, N [N '

D e :

1) a reasonably efflcxent and accurate method of locatxng
ve, [ and xdentzfylng any: one of tha: land parcels in the national
terrrtory (1.e., mapp1ng) -~

L R A ' .
. 2)a reasonably effrcxent and accurate method of 1dent1£y1ng
J36G *40° any ome of the land claimants in the national . territory;
and
el Lot tale R o S

) ~3) a reasonably effxclent and rapxd method of tranaferrxng
3127 lvir g land eclaim from ome party to.another. N

r Y
7
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Comite Interamericano de Desarrollo Agricola (CIDA), Tenencia de la
‘Tierra'y Desarrollo So¢io-Ecomomico del Sector Agricola: Colompia (Wasning-
ton, 5.C.: Union Panamerxcana, 1966), p. 68.

T L ! . -

ZIbld., T. 5, p. 73_ o ' e o Caran

3Joseph Thoma, "Title Problems in Tural Areas of Colombia: a Coloniza-~
tion Example", Inter-imerican Economic Affairs, Vol. 13, to. 3 (Vinter
1565), pp. 82-83. Also published as Land YTenure Center Reprint ho. 12
(tladison: University of VWisconsin).




In Colombia thess objectives are-mot being met. FProcedures are

inefficient, unscientific, and poorly admlnlstercd. In part this is

e L T

a result of hlstorxcal factors, Colomb\a a land polxcles aré’'a carryover
L()J 12 . i . R

Vo

from earlier perloda vhen land clulmants were fcwcr cnd when technology

o 3
’L I - ' Pty e

for vcrlfyxng and docum.ntxng clalms uns less advanCcd and less subject

nald e, e
-~ - 1

to empxrxcal tests. The early custons of urxtxng cleborate land txtles,
Wb aJ + ‘ J i ' 1

descrlblug propertxes by generel naturnl fcaturcs, cnd fllng documenta
F) 'T [ \

by chronologicel order are no longer adcquate or feuSIDIG.

Fond . [ o ,

The national legal tradition 1tse1£ exhxblts varlous and contra-

dictory phiIOSOphical foundations for property iaw. While both the

! s

intrinsic legallty of 2 deed cnd usufruct rights are recognlzed as

sty Fkd " s o,

bases for ldnd possession, cmpncses are ofter placed on theoretxcal

[ AATUR
- ‘4

pr1nc1p1es end legnl forma11ty w1th thtle concern for admlnlstratlve

- i N R .
1 ' ' N it R R

procedure and technical problems. The property title w1th all of its

lega} formnlities is only proof of a transnctlon; it doeo not guarantee

“5Wneréﬁip.: The' tltlc’can be 1nva11dnted through wnrlous legal procedures

[‘estobllsncd ov law. ‘tycn txtits‘grnntec L;jtherCoiombx en Agrarian
URéFord Tngtituta - (INCDﬁA) nay be ! suojec* to Aattack from thltd party
claimants with usufruct rights, from nullity dcmandolinitiated by

NVER SN AN

e

o ' v
t M . ' i

.

agrarian district attorncys or other persons, .administrative actions by

.public 1nst1tutzons, ond from gOVcrnmcntal reingtatement procﬂdurcs.

"("‘ \ } , N ’1{ . 3 Myt T j

L The archeic organxzatiOn of the adm;nlstratxve process creates

{ [ . [ C

edditional problems. Land mersurement and ldcntxflcatlon is centralized

T M N
O :



and;>with' the:exception 6f.onc:department; is administered; from

UL, 2

1137 BhaorR S Notary ‘end wugistration: services ere, privately. ope_x:a,tf-@z o a

+ e
Yy

‘fée’ basis’, but:@ with extensive government ‘regulation, There is np.,

coordination between title transfor process and the (approximately)

three other administrative steps required, to complate -the procedure.

R UL TR PN S B X L 5 '

Often delays result from 1neff1c1enc1es in the offlcas whlch must supply
supporting documents; “Administrativer inefficiencies.in turn stimulate

corrupt and extra~1ega1 proccdures. Clients and aCtorneys often make

-t

'

inceative: payments, perform favors, and use personal Lnfluence. Thuge

o "

informal and customary proccdures are a result .of W1despread deficiencies,

in the‘formal gyston, but’ they nevertheless'frequgntly accentuate con-

fhcta.

The rural land owcer in Colombia is concerned that the legel
system be sufficiently respénsive ard.functional to protect his claim
ifitéAsé of ‘challenge, 'mAke iproperty transfer: possible.withgut undue
cddt-and délay,- pablicly~identify-thé location and.uxistence of ;.-

propértits so that a’'land.marketszan functionj:and provide a trusted

¥3sgdkument” that will serve' as a-négotiablelinstrument in, borrowing,money,

“UpRying' taxes, ' and:demanding public) services.- - Under theipresent:legal

gl

#id' ‘administraetive’ system, none of- these.meeds is:mets.ii - ¥non

This study'will describe’ and:‘analyzei legal and: administrative systens

1¢ ged in' Colombia tY titie, tramsfar, ahd register agricultural land.

UTHE ‘nnalysis of the” general system will.be: coupled with -an:exemination

v of a tivmber:‘of! title:wegistrdtion nnd transfer! tasedidn; ordet, Loy

srodavo IrLasTg ontd A havyon na ool



documént’ the: functions of the .8ystem> as:well as:to.search: for; ways. .
5 €' ixmrové and modernize land titling operations.. Evaluation ‘of, current
procedures and recommended changes will consider that the rural.property

)

titling; transfer and registry system must: - . Lot

1) -Minimize the number of land title conflicts .. '
caused by lack of documentation or boundary
4. idedtificationy « oo L - N

-2)! perform administrative operations in-a reasonably,
short time;

- .. )
) AN T TR AT

3) provide prop-rty owners w1th reliable and acceasxble
. Jiiproperty: documents for:-use:in: negotlatlons for ., ...
credit and farm serv1ces, in paying taxes, and in
'noTy resolving conflicts; and . o C et
.4y create 'madequate capacity -and reliability in land . ;

record offices to accommodate all of the country' '8
owners and properties. BTRDN

METHODOLOGY
upbie T dase.studycmethod. was used in ;this; research. QCaaeg.wgfez
deliberatelychosen toishow!the variety:and conmplexity:of factors,
- related’ tbithe;acquigitionrand -transfer -of land titles. . The cases
" inelude’ad inisivativecard judieial procedures in’order to:illustrate
- the'role of publi: agencies. in creating or legalizing property docu-
ﬁents. Attegtion.was,given to such factors: as the number of steps
requited: to complete.a given! procedure, time and cost of procedures,
»ithe $mportance of personal imtluence, the rigidity or flexibility. of
ithe system in 'adapting. to.new.conditions- and problems, the accuracy and
reliability.oﬁ,,publié\documents.ﬂand—;laquoﬁ_g}ientalg most likely

to be served by the present system,
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LHTEYE JATTATG LD LT
The cases for study were chosen from areas in the Department of

Cundlnamarca, including Bogota and ite nelghborxng towns, and the
DILTRS TAaLY TUL TV La

H s ey L loantou ntt oat
Department of Boyaca, 1nc1ud1ng TunJa, Vzlla 'de Leiva and other
DLl Cm 11T Y [ ST st o _YHJL'?A“j
ne1ghbor1ng towns. In order to acqu1re and study appropriate descriptive
Y']t( N AT 0 IS T

PEERE be o T P TN L S PO B "A"xt.‘:.‘

, materials, -numerous personal interviews and direct observations were
couin

made in field offices. Judges, mayors, notaries, registrars, lauyers,

INCORA officials; local* and regional* cadastral ‘agents, and the National
Suberihtenidtnt of Notaries and’ Registries were' consulted or ifterviewed.
Othtr sources of information includeéd personal  interviews and conv

r

[ I e 1 4 v . Ve 3 ' 3
Versations with farmers 'and property owners in both areas mentioned.

bae bydiae ‘titled by rthe' Colombian Agrarian Reform’ Institute,’ INCORA,
3 "deliverately éxcluded bacanse they are‘Gften handléd under:separate

aq?zxjggﬁufétibnéJ 'Aisd, the nudbeér of properties titled by INCORA'is still

L relatively small in relation to the national®total,” INCORA'S procedures,
howdves, aré referred to ‘when 'they 'suggest shortcits of éﬁidelines to
gifater ‘techniéal ‘dnd’ administrative efficiéncy dnd reliability..s¢

Ty e 1y ! v - .o ' ' PN s . et
“1 e’ dise’hethod was chosen:for'fwo reasons:: f£irst, tolobtainyan

$eSTINYurate” desctiption of ‘the ‘actual procédures applied in préperty titling

B P RR TN I

and’ transfer’in Colomb{a' ‘and’ second, to'deterﬁineﬁwhétﬁer équal chses

In:uju, 163 i T e ngrey en aq e
are treated equally under the law or whether; as' i& hypothehlzed;*extre-

¥

1&&51”e%ité%ia ereTaiséjﬁpﬂiie&‘so that ‘considerable'’and tmpredittable

variation in treatment of clientele occurs.-«The<eases»uere deliberately

ggeééé&}kd reflect thope tlttig' préblems most frequently reported by

thoE T . LR TSR T IR SPEPR |

property owners to the legal profession. To assure study of non-

administrative problems as well, three cases of land sales and. three of

1

inheritancer were also chosen.



II. THE NOTARIAL SYSTEM

[ . . -

A2 ohanoervr s sibon vion 00 T T ol vaiadnd roserinal bos)
In t:he Colomb:.an system t‘-ne legal mat:rumeuts for real estate
R R T T T S S R T RN NS P NS ¥ SR I A T
transactxuns are drafted in notarial offlces. This section examines
IR VR N S L S LU IR PRGNS N T YPoaatr o llnoa
(:he functions of the notaries and the legal steps to ‘assure property
SR PHCI L L0 ShTL o, T L b L TengaNoe o S sl tean
rights. T
R L S 7 S P L Rt S S T B ST SN S SUU I SRRt

2130 4 "¢ . GOALS AND ORGANIZATION OF THE NOTARIAL SYSTEM . , .. ;
mivioThe notarinl system.is .created by. civil- law, regulated through,
the:mdministrgtiyq» Jbrancli, of the, govgrnment, and staffed by, acenrts,
offidial:ly nouinated. . Its aprvi\_cé. however, dating back to the year
z«i.852.1 is eesentially, private. ,‘: . The acts and contracts witnessed and
.granted by the notaryare recoguized by law.as ;;ggi:qi.ggat:xe,, ‘truthful,
;absolute, .and. credible @ngtgumeq;lszest;ql‘:].);’.‘shi&g public fg{;h}qqgggtracts
\between 'epecific persons., ... . -, i puielical fion ol Lol
¢« iNetarial offices,do mot operate out of goveymment buildings..
Rather:notaries rant..space at their own;expensc, or, sim 1y, work o ut.,
~of: their ¢wn homes., .Some notary. offices gupply, the custiwer with
rofficial papers and the official seals. which. thg legal. document requires.
~In the majority. of cases, however, the individual must pyrchage the
_stamps from ather offices. Few notary offices hg\y_f:mz'!? o\rgﬂxiaz]edﬂ ;.;}tema} K
work, systen uhich regulaten the,emoloyees and verifies their vorks,
g T 2 KT R - e 203 iRz 3o dplrdantd o aclisivev

[‘Pahlp Garzom, tiufioz and. Jose E,. }Horato, Notariado yjeglstro
g slacmn“y Doct:x.‘:n.nag(l\og:»lT Ldii:g-uil 'Temis, 1960)," pprl" ; <380.
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th,)Jpe,Hational Superintendence of Notary and Registry (hereafter
AT L INLD e N o . R SR A AR

,§uper%ntendence).pas exercised contro{.apd sugerv%sion over the notary
-system since 1959, Several laws xud decrees govern the functioniag
,and financing of the Supenentendence.5 Thxs natxonal offxee is
,directed by the Superxntendent, an official appoxnted by the Presxdent
.of the. Republlc for a perxod of five years. Major admlnxstratxve
decisions ure reviewed bj a four-member council of delegates appoxnted
by the oneetry of Justice, the Notaries Association, the Registrars
Association, and the Institute "Agustin éodazzi“ (National'Sorveying

,Office).

S . - J

ot Colombia has 515 notarial offices._ Control and supervision of

L i
<

these offlces is carrxed out by 18 1nspectors employed by the Superxu-
tendence. In 1966 these iaspectors made a total of 645 1nspect10ns
eccordipg to ‘the report of the Supermtendence.6 In the areas of this

study, 88 1nspect10ns were made of the 50 notarxal off1ces in the State

of Boyaca and S5 of the 39 notarxal offxces 1n the State of Cundinamarca.

Vi

" The Soperlntendence 15 fxnanced 1n part through monthly notary

payments of 10 pesos for each publlc deed granted (US $1 - Col. 10.25

c\-\(
LI w7 2

for the year ;966)' In 1966, the notarles support was $3, 800 000 pesos.

s Tl L N A '\:1.1

"1’ A ot

Specree 3394/54, arts. 2 and 12 in Supplement Civil Code (ed. 1962),
p. 1446; Law 19/58; Decree 3346/59, art. 21 in Superxntehdency of
Notarles and Reglstrleq. Instrucciones para los notarios (Clrculares),
N”‘% (Bogota: 1963), p. &, Notes ‘about the organization of the Superin-
ten&ency‘exlst in Law 1/62, Decree 1298/62, and Decree 1:66/62.

.:)zx,,‘t s

[

“6Super1ntendency, Informe de Labores en 1966° (Bogotd:' 1967).
. . > N ) N K oLy



The notary's jurisdiction is called the notarial circuit. Several

municipalities are grouped in each circuit. The'§9‘nbta£ia1 circuits

of 6endfnamarca serve 114 municipalities and the 50 circuits of Boyaca
sefﬁe 131 municipalities.7 The notarial work in the large circuits is
performed by clerks and the employees of the notary, but in small towns
‘fee notary himself frequently performs all the work related to his office.
The functions of the notary may be'elassed in several categories, which
-ere described belo&.

t

1) Prowoting connections with commercial real estate brokers is

\aﬁ’important and competitive undertaking among the notaries in large
cities.8 The large agencies dealing with real estate transactions on

; commission batis are often grouped in agsociations called "lonjas".

‘The lonjES' objecti/es, among others, consist of providing market -
information on reil estate and collaborating with public agencies.’

6ne of these lonjas had real estate traﬁsections fotaiiné 108 million =  #:

peeos in 1967,9 and, consequently, extensive dealings with notafy offices.
o Some banke‘are also of inturese eo the notaries not only beeause
og ;helr lendlng in the real eatate market, but also because they provide
.;Le dbéhrxal otflces w1€h covers for the deeds 1asued. These covers

;\1“) S, - - T .. -

carry an advertxsement of the aponnorxng agency. i

ta i PSS P N
\

Sar o mr e m 4 e mmae cc % e b em e o owa
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o 8Personal 1nterv1ew with an amployee of the 6th Notary 0ff1ce of
Bogota, November 14, 1967; personal interview with a contact man ‘who
obtalne complementary documonts for clients transferrxng propertles, N
Bogoca, November 27, 1967; personal interview ~ith employees of the - *
Notary Office of Zipaquira, November 16, 1967. T

9"Lonja de Propiedad Raiz", Supplement to El Tiempo, March 14,
1968, p. 4.

10Int:erview with Colcmbian Insurance Company (Compania Colombiana
de Seguros, COLSEGUROS) Advertising Department, Bogota, December 2, 1967,
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- 2) Recordxng of reaI estate acts “and contracts, s we11 ‘as other

|5rr o 4 R "
1 P 3 ’A\) N ' o

documents uhlch are presented voluntarily by xndxvxduals, xnsures the

) ..'I . e t,-r-v

B ‘ cneey '

physlcal securlty and custody of the deeds, which then serve'as

" AR c.(

[
3

o -
. . ‘a e s, . . "y

acceptable legal ev1dence in any further 11t1gatxon. The' notary is

PR RO S A i I

car 4

requlred by law to issue and authorlze thh h1s slgnature "all acts

is( - e B E

and contracts concernxng real estate transactxons--the exchange or the

[ R A
- i

ali enatxon of real estate and the establxshment of encumbrances or

AP .

restrxctxons an property rxghts. Also, a cancellatxon of contracts

q } s

(prev1sou1y notarlzed and a new document called "cancellatxon of publlc
l) M ‘4 .‘ ' ) B R

deed" can be obtalned at any notar1a1 offxce.

{ .
s N

'

: L i
3) Authentication of slguatures in prlvate documents can be '
SEETE AT

"

performed only by a judge or by a notary, though people often resort

i

to non-authorlzed agencies, such as the local pollce 1nspector or

. v |

mayor. Ind1v1duals mist appear personally at the notar1a1 office in
qLoT ' ' ' ¢
order to obtaln the notary 8 recogn1t10n of their sxgnatures.

(e 7

]
LW

3

4) Issuing coples of pub11c documents of acts and contracts is

Lot

]

another functxon of the notary. If the orlglnal pub11c document does

1 . '
sl ? i ot ? Vol ey

ey ol

.not mention the nuwmber of copxes to be 1ssued the notary presents the
<38 A PR o 1 I T e e, .:Jr

{intereated party w1th a single copy. A judicial wrxt is requxred for
Pleoc - PRI L U R S
obtaining addxtlonal coples.

AR ARV A

173
- - v -, i
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3ol coard e g
5) The notary's yeraonal knowledze of the contréctxng partxes

R ST T L N T

is a requisite established by law. When' the notary does not know the.
'”x.tu ALY SR ) se 07

. - B ‘ . D
< LTSRN ar" e ,:,\ |G|Jn,'\f -"7.

[

grantors. legzslatlon authorxzes spec1a1 thnesses vho must testxfy
CIGAT lan MU : IR J‘J’l(]l ,'»,,,4x ')Z'{)Jf) s .41 ;J‘j'}' ,
that they know the grantors. The special w1tnesses have’ to ﬂg

to the notary.
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6) Preventxon of the existence of unlawful clauses in thc pre=~

Al
N L PRVIRES ! tag oo o {0

paratron of a document is lxgally requrred to avord possrble future

\ ) B
£ v O— , . +

Y FLEC

annulment. However, the notary. after warn1ng the oart1es of such 1rre-

Yoot
gularltles, is bound to issue the document 1f there is 1nsrstence on

P
the part of the contractors. If such warnrngs are not recorded 1n

the original document, the notary himself becomes legally respons1ble.

7) The 1e529n51b111ty for the correct form of the documents auth-

-

orrzed by notarles is very detalled, although many mrnor and 1nconae-

v ! 1

quent1a1 formalltles have been abandoned in pract1ce.11 By law.

0
) b -

! "t" ’I'T.
legal instruments prepared by notarral off1ces must conta1n the: (1)

! cny Bty

publxc document number, (2) place and date of 1asuance, (3) legal

ident1f1c3t1on of the notary, (4) names, aex,(nerghborhood ;nd age of
contractors, (5). nature.ofcthe‘act or contract,‘(6)‘1;éal brréanjo}
the}.rtle of the transferor‘(a pnblrc document, Judreiﬁl'éééigiéﬁ.'

- Y i I Ve [ ’
admxnrstrat1ve adJud1catxon, or ev1dence fhat he is the first posaeaaor

1 ,\.,ﬁgg‘,w...‘,,\.‘ IR RPN

wﬂ R

]

or that he bought the possession from another). (7) ‘clear spec1f1cation
TGN A0y

SO [ R TN, »

z el {

.
' L \l\"

of the property and area (the precxee boundariee and area taken from .

19
A) jkl i, § ", ': 511,,(7 , - '.0, )!Py‘ - ,I;(‘

the origrnal document and sometimes told orally by the tranaferor,

[ L5 Pl B iy ! ' v
AN ! B R A N S X Y 7. S PIPRT SRR Tor,

partrcularly when they are not clear in the legal document, wh1ch is the

,.. boraen Sonr Jdans b REAN ,_” IR C v e e v .
A ! N \

base of the right of property), (8) locatlon and cadastral 1dent1f1¢atron

i v’ LonLEr e e e g dn

of real estate, and (9) full srgnature of grantore, spec1a1 witnesses,
gy J"‘*H Jv- Sre 2Oy s ' . " b g T .y
. o u SN (
atteat}ng wrtneeses, and publrc notary.
1Y [N = oty "' . ars “,”c‘r,‘ “j4r’. e :
- - )JL N U , f
Ay 8) Fracal control exercised by the notary consists of requiring
4 gL ; AR

< O

fve GF ,’.lr\.. AR I o DR JP"(")[ .l,'.lQ:.'j'L"{
K}he appropriate tax or other fiscal certificates from the contractors
AT 3 P o v.r.ttl,.,l -t PR A 1
st o I LR TS PRV Dl‘j 3 1{

before the notary can issue the document,

"-“. I‘J r'f-"‘

MUY} R o

Nynterview with a notary of Tunja December _15, 1967; interviews
with employees of the 6th Notary Office of Bogota and the Notary Office
of Zipaquira; interview with a contact man who obtains documents for
his clients.



11

Each notary office keeps a variety of record books. 1Iwo of the
books ordered by law are of special interest for the present study--
The draft book, regulated by the Civil Code and composed of successive

ﬁddiEibng of contract drafts, and the protocol book, composed.of

: suééessive additions to the original deeds which'change, limit,'or
“encumber real estate property rights. : o
‘Notaries are appointed by state governors, for terms of five years.
Any Colombian citizen of "public honesty", as’ specified in the Civil
lc’Co‘de‘,fmay occupy the notarial position. Since 1948, notary candidates
have had to have a degree in law to be eligible for notary positioms
in #Ea%é‘bapitals; at ‘judicial district headquarters, and in cities
with a pdﬁulacion'greétér than 50,000. But, according-to the same .
law, & law degree ‘is ‘not dedessary for those-who'have already 'occupied
the notarial position for at least a five-yedt term.- Nocarial officials
are frequently séleéted-on’a-politiedl basis. 14y Other qualifications,
if cousidered, are-not givén' tmch-weight', 1 0fficials learn their work
on the job. e S9N O SO SRR A BN TR TINT AN .
Yhe income scale of motaries ranges from 2,000 pesos’peilmonth
‘in small circuits up to 30,000 pesod” perimonth:in large circtits.
Remuneration of the notaries-depends’in -large part upon(the
action. Additional fees are charged for'extra copies. and for contracts
" exceeding’a piien nlitbet® of pafes’, Iroiahi T Ldraidledyll &

o wTraeet o e vae e aes .
BLviovn puluononetd 4l3 tR <ok ies ®r2 oosacdivesral (@

121hterview with a Registrar of Boyacdy:January;: 1968.
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SOl vt oL, Toge, .
PREPARATION OF TITLE DEEDS

iPreparation,of,degds)for:rural property. is a pechnn;c;i process
identical in all notarial offices. However, decd issuance depends upon
the presentation of other dccuments, increasing the time and cost of
the service. The folloving procedure is rep:esqntntiye of tpc system,

FIRST: Personal appecrance of the contractors. The first contact is

. made directly with the notary in small circuits or with an employee or

-gpecial .clerk in large cities. Customaers are informed of the cost
of ithe notdarial work and of the need for complementary doguments.

Once the notary's fees have buen covered and all complementary

- tcertificated are at hand, preparation of the, title deed involyes

-

M

“ie
74

I i

only e foew ‘minutes' work. . e e e berl y Les

'witsoThe "following complementary documents are,required: . .- -

R

v v 1)+ Andraftiof the proposed contract of sales.. ... .inii.o. 3i

2) Evidence of title of seller. . Cof 943 no
i1:0003) o Income tax certificates. , . .., 3o vin2e ofooial gl

7. hj2 - Property tax certificate., CLA a3 qu faiuasis tiara i

+45) Municipal tax certificete. :~;ian oiv %0 nolsszom: ol

=2:.6) Registry and annotation. .tax.certificate. lived frivnion

piapzdron 7)i Citizenship papers... . - qn o0d Yonaitithy  Lunissg

8) Certificate of military sarvige for, males.over 18..., . .

9) Inheritance tex certificate if the transaction involves

T ) 00 A S ot e S

<en inheritanc@osyol o YRTIALQAS B P23bv o ivaedal 8
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As an illustration of the potentieal difficultics in acquiring these
bdditfonal documents, consider that the certificate of .no pend;ng\income
taxes is' issvad by the:loerl.Income Tax Gollection Office,(or by the
Mayor in touns whcre there is no tax office), that the.certificete of

no pending property toxcs-is issuud by the local cedestrel cgency“(cr.

"in 'its ebsence, by the locnl trzasurer,with jurisdiction. over the real

Léstate), that tho certificatoe of nmo local taxes, is:issued bxzthe local
treasurer, that the certificnte of no pending registry or annotation
taxes is issued by the state treesurer (if the state has.not transferred

this tax to the cities or pgcncles of public assistance, in wvhich case
_those ngenc1cs determine both collectlon and certification), and that
Ao

ccrtxflcnte of no pcndxng 1nhcrxtence tnxns is 1ssueé by the local Incoma

H 3

~ - . ».ALI e

AR SRR N
Ta& Collcctor 8 off1Cc. '

.
,.l

SECOND: Assessnment and paymcht of notarial fees.

e
Lwovt ’

Lo v gL

Ml K.l‘ : -
THIRD: Plscﬂl 1nformpt10n to the stptc treasurer 'Thxs 1nformat10n

Ty, *

4

includes the nome cf the contrpctlng partles, thc locatlon ‘of the rural

property, and the value of the trnnsnctxon. 'Ih cnsig of inheritance,
v ! Ty o} ’ f S tan

the LntlrL accumulated fxle is sent to the collactor Fg ‘of fice.
Voo orld As,' ' Loty ﬁ:. o) TN . H 'i:~:‘» I B VoL ae ey
FOUPTH: Issucnce of the documcnt. el VS e

i
s

v N .
vy e, . - \ ,

I ST DR 0 U L TR C o
FIFTH: Rendlng of the documcnt. If corrections are néeded,”they are
n;’ LI - ' \ Lafn \JL- + Nt . .”_3

made 1mm~d1~tc1y, after vhich tha document is read agexn. Co tenn

T - - .
- PRI e i ot Yen o), ~

W L3etage e’ dnid
SIXTH: ngnature ‘of the document. & BLE R

Ho ' C U e peadnuf e 1o pagidnn qun
SEVENTH' Agrcemcnt on time’ to receive the copy. ~Thé 1is

v T < .

suance' 6f 'copies
A oy .\ "' '\

generelly tokes elghé to ‘fifteen days, Bt ¢ thcy cad usuaily ba"cbRained

gocner, ot lcnst in large circuits, by paying-the copy clerk-soms fiftecn
\ RO )

“totthirty pesoa-) tiod
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EIGHTH: ~ Obtaining-a-copy of the document.:-Once the client receives
the copy of the ‘deed;- he can initiate thé registering process. ...

at the appropriate’ Registry Office. . R

gigzg: Protocolizing the document. The originel deed,and the . |
complementary certificates mre passad .to' the chivf of protoccl in large
éircuits, or to the place' assigned in small circuits;- (usually .a .shelf

of the floor), in ‘order to be bound once a sufficient volume.is. .

r -

accumulated. ™ - ' - . S S T I ST

e - .
e - .
] . a L . O R 1

AHAEYSIS or THE WOTARY SYSTEM

. Vet ., .
vy . ot

. Notarrnl authcntlclty seems to serve as proof only if the notar1al

act and contract is not challengcd. In 1964 939 cases of falsity in
documents were initiated in the country. Of thcse, 38 were in Boyaca

and 53 in Cundlnamarca (excluding Bogota, where there were 202 lawsuits) 13

t

These -data give an 1deP of the number nf ser1ous defecta which cen ' be ;

1
s

found,w1th1n the public documents.

J"' LY t . v n

The -basic pYOblth in tht system lie 1n the means wh1ch are used
AP 0 K

to achicve the notariel goeols. The 1nternal organ1zat1on of the notary

¢ff1ces suffers from lack of unzformlty 1n work mcthtds. Wh11e some

; [ .
< - e

notaries do ke, efforts to overcome def1c1enc1es of the systed"i

y o LA S '

which they operate, most do not. In part, such problems are assoc1ated
- b \ a

with the qualezcatlons and selectlon cr1ter1a of the notary and his

\rr

Py

.glerks.l Pol1t1ca1 1nf1uence ;s of great 1mportance,14 and soc1a1

i
. o2

c T e e DU S

13yational Administrative Department of Stat15t1cs, (DANE) Anuario
Ceneral de Estadistica, 1964, Tomo III, Justicia (Bogota:':1967),:Table
189.

14Iuterviews with Dr. A.l1.B., Bogota, October 5, 1967; with
Dr. B.G., Tunja, December 1967; and with the agricultural producer
J.B., Villa de Leciva, Jenuery 18, 1967.
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relations of the cendidate are also important avenues to contact with
the Iébﬁo'iﬁtiﬁg”gm?ern&f “of with“judged. Since there -are .ho-requived
minimal techniéal ‘qualifications for being'a notary,:political and social
{nFldences nrédomitatd.  “oreover, the notary and his employzes:learn
their work on the job, without training or special ‘courseg-yin law schools,
and without promotion or stimulus for professional irprovement, This
system favors a mechenical ckercise of notakial functions.

Another wenk p01nt is 1n the record and bookkeeping system. Some

IS
)4 .." ]

.are: kept rcgularly whlle others are abandontd or kept 1rregu19r1y.

A
L oo -

rorn

,Certain books are even assigned to the notary ] offlce Whlch do not

i

'
‘ . “‘

strlctly pertaln to 1ts functlons, such ~g the c1v11 registry book.

t ] -
4 1, A

iyjy  Vhen prepering t1t1e decds, obt~1n1ng ~11 the requxred fiscal

certlfltatea)consumts nuch tlm-, effort and money. Thtse certlflcates
: Y SSRR TR A e X
do offer the state an onpottunlty to collect taxes from dcllnquent
'1' . ~
taxpayers, but they alsc delay the consummatlon of real estate trens-

’

actions. To t¥y to speed the‘fproceas of getting the varlous certificates,

individuals often pay mlddlemen or expedxters, sometlmes the very men

L 3 v,

working within the offxccs that ISSUL the varlous certlflcates. This

«. s ro

1/2¥pOses | the systcm to vnrxous corruptive practlces. Unless thla entire

r
‘A

-~

Oy ad L T

1RFOCass, cen be streemllned and botter coordlnated 1nd1v1duals will often
m3 -4 '., e f AT T

continue to pay extra-legal charges of various sorts or have thelr

.
RS 1 I

notarization long dclayed. Thus, it would secm that the legaI securlty

whlch the cxtlzen seeks is not necesserily fulfilled by the-verious

1
<

e
agencies' hu must usey !
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There has been some demand .in Colombia for a reorganization of
the potarial’syatem.. However, all attempts .to reorganize seem to be
based 'on theoretical considerations rather than empirical research .

of the ciirrent:- situation.

“ -

II1.. .. THE REGISTRY SYSTEM .

GOALS AND STRUCTURE

v'{‘):"r- N [
The real estate regzatry is an 1nst1tutxon in which legal- docu-

Joe ‘

ments re1at1n3 to property are recordeu by znscrtbing a notarisal act
or coantract in the pertznent books. All acts relatinglto a change or

a limit in the rzghts of ownersh;p are subJect to registry. The Civil

]

Code strpulates the follow;ng goals of the regzatry ‘inscription:

g) to trensfer property rxghts or to grant property
‘possession;

' 2) to publicize acts and contracts which change or 1@m§t\1
) rural property rzghta° o

HECE S A AP
. 3). to ensure the authentxcrty of t1tle deeds;
.nt ,l J

p

. ;o .'5 s ',-u.‘
15 oty

fod { AR T I

The real estate registry serv1ce is organxzed by cxrcurts. -of

.

2 %) to yecord the title decd.

) '

tha 174 c1rcu1ts in the country, 16 are 1n the State of Boyaca “and 14

in the State of Cundmamarca.16

t s B
! e S o

. 15Arturo Valencia Zea, Derecho sz11 Tomo II Derechos
Reales (Bogota: Editorial Temis, 1958), pp. 228, 233, 235, 508. -

Iirfr

16Informe de Lobores « « «, Ope. Cits
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The registry office is any placé'Gumed or rented by the registrar,

and the rent payment 1s covered entlrely by him. DNc office operates

[N - L S . ,l./r‘ L} [., . -

.
in state bulldlngs because the reglstrar, Plthough offlclally nominated,

Vrbrenas
“a
e 1 . _— v f 4 =

p:l'OVldGS nnvate services.
. 2 LS [ A ’ A i il
’ H

Reglstry offlcea are usuelly open from 8 e.m. to nocn and from

]

\

. D SRy -
I N ' e ? ,..,T

2 p.m. until 6 p.n. Severpl enploy-es ney remaln w0rk1ng after c1081ng

N
N ’ R A ) Vo ‘

~1n large circuits like Zopota, chre Jore thnn 90 000 1nscr10t1ona and
: N I ! ’ ' R P - K

more than 20,000 certificetions arz carried out annually.17

. The work method and officc organization vary nmong the.fégistry offices.

4

TN

‘ ~ '

Each reglstrar perforws the job in hls own wny and style, with few

,

meet‘ng the preclse legnl requlrcments in matters such as dlsnstchlng
)"

cases accordxng to thn sequence in whlch they rre rece1ved extrn—

- - - , PN B

legvl renunerat1ons, terms of de11ver1ng the service, bookkcenlng or
] ot M . r

}pscrlblng the document properly.18

¥ * . N

I Y, Lo~

-

' ’ o ° W' ' . “ ‘

The National Superintendence of Notarv and Regxstry exerc19es

- - - “—a . .

control and superv191on of the Te lstry c1rcu1ts through 18 v191tora

-t
Lohe ' ' Lt

or inspectors headqu»rtcred in Bﬂgotu. The lnspectors visit the reglstry
L ik

cffice Pb%pt tW1Ce o year, During 1966 they nnde 248 v191ta, 30 'of them
Al &I ;f, o

W

[ I Y { A L e o L ‘-\f

1n Boyacn and 32 in Cundmnmnrc;.19 The saue 1n8ﬂectors also control

dev o, F , [ Ll Fdee . N N
. A R U LU AR S o e

the notqry s office,
SEL ST e o o) A e gobteaihot () -

) T S N Y

Y T
¢ ¢
< - Tosed ]

17 ey DT oL X0 Jdtg o Ym0 g0r1inngs
Hemorandum from the Head of Certzflers, ‘Pegistry Office of '

Bogota; November 28,:71967;"interviewwith-Registry Officials:of, .
Zipaquira, Hovember 16, 1967,

e
18 . . . . - TliootpIennta
Interview with a registrar in Boyaca, January 17, 1968.

’}?Informe de Labores . . ., Op. cit.
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. FUNGTIONS, -

t

The aeverar functxons of the regxstry offxce 1nc1ude.

v v 1 Y, 4

1) Checklng that the title deed is leoally va11d. Any encumbrances

or limitations on the original document nust be ccrrectly inscribed.

'
¢

‘If the dead shows any irregularity, either the registrar ic notified

and the docunent 1is returntd to the cllent to take back to the notary's

i
office for—correctlon, or the insecription is performed with 1rregu1ar1t1cs
remaining. 20 '

Before recording the deed, the registrar should: a) avoid inscription

on determined property in cascs of transfer of rights and shares of -

1nher1tance (regxetered 1n the Second Book because the tranefcr is not

specxflc as to boundaries or to object of transfer), ) inquire into the

i

books sbout possible encumbrances or limitations in the land transferred;

c) determlne that the 90 day pcrzod (from the notoriel grantlng date)

[

_ stipulated for regxstratlon of mortgage contracts has not elapsed'

y,d) 1nqu1re as to the existence of 1nscr1pt1ons of tranafer und en-

LR [

.cumbrences if the property 13 1n another regzstry c1rcu1t.

- 5 - ..‘-

_ The followxng 1tems mast be present on the deed: (i) c1tlzensh1p

and military identification of 1he contractors, (2) stlpuletzon of the

o .

contract price; (3) indication of refcrences of the propcrty rzght

acquzsxtlon on the part of the grantor' (4) transcr1pt of fiscal ~
IR e T

D S T uhea
certificatés; (5) granting dste of<the’ documeng;: (6) 8PPr°Pr13teq
T T e s R g Ry
] 34
slgnatures.?l R .
" CooN Tl morveh mhorevzateoy owoaaie vl gnda e
o ED TV e - .1 U,’ L STE FTQ‘

e e s e

201nterview with 2 registrar in Boyaca, "January "17,71968.

211pid.,
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2)~.Jnscribing the property title in.the soprapriatg books to
verify th2 legal .formalities.’, Contragts ogﬁqglgjyith mortgage. are
inscribgqlin.Book‘ngher\One{‘in~chq.Morfg%g%‘%ookwanduig Eh% Ma?f%f“—
Jdation Book. . If.the document cons;itutes‘a fgmi}x gatrimony, QQeQin-

.8cription,ig:also entered.in the corresponding book. If the,.awal

instrument deals with the transfer of rights and shares of lnhqutppce,

.the. inscription is made.in Books One and Two. | '

o1 3) Indexing the pyblic.document. At most registry offices,

VI

indexinpg is performed whenever there are encugh public documents to-
) - o * - 4 : "lx

'ﬁmkq ¢ volume, commonly at the end of the year.. The final paces of

the volume are. then dediceted to en index of the volume's cgntents,?z

K

4) Certifying the liberty and ownership of a pnrticulaf regis;ered

property,,l.e., an assurtlon thpt the rurzl pronerty ownud by the

¢

present holder ig freb of encumbrences and llmltatlons for a purlod \\

.of . time longer than 20 years. ”he certification should contaln the

N

juq;digrl histqry of the real cs;cte, loglcally ordered durlng a perlod

1

.y

at least 20 JYeats, as the C1V11 Code requlres. This certificate

s

.AQF

’
- z [

re“roduces land boundarles, notﬂrlal and rcglstry rcferencee of the
2 i R ]
publxq documunt of 1mmed19te acqulsltlon, transfer prlces, area of the

IS T s , -

property, written cvidence of registry fees recelpts, turn number, and
', . D T i

certification nuwmber. It also conteins conclusxve attestation that the

land is frece from encumbrances and limitatiopns. and that the present

-
. . -
\ .
{ 154 oam a7

holdet 'is the lepitimate’dwmer. % -

4

221nterview with wgistry officials oflzipaquirﬁ.
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-+ [P i e S g R I S, [ s h Y e s N S

©7 5)* Certifying the éxtersion ‘or ‘dompledentation -of liberty

R 0 e et o v . R s s e, sy H M i s 8 s - -
and ovmership of the reel estdte,'1sbued‘when'the forner certificate
“does not include the present holder. 'The asdertion of ownership end

iiberty 'of ‘the land runs from the dete the-iast certificate wng-issued

until the présent’ date of ‘issuance. The conténts of this certificate

" 0_'1_ ‘ . ; . :~ N . . \ .
are the same as the one ebove, 23 : ; ’ '

6) Certifying the sufficiency of tﬁe‘property.titlé;‘éstabliéhing
that the breéeﬁt holder's inscription has not been cancelled and is

still in force and in his favor., This certificate is supplementary

.
proof of ownershlp in . chses where & JUdlClPl authority has 8o ordered °

becauso the notarial "protocol book", or the copy of the grantee -

t “L‘. 1 o

has been lost.
7)" Crncelling the registry inscription of property titles or !
! I -

encumbrances. This is performed after the app11cant presents either

FUA S ST
the publlc instrument of canccllation 1ssucd by a notdry's ‘office or,

(R r

OffICIPl lctter from a Jndoe at whoac court a lawsuit took place
Ir,i.l" I
that could have affected the ownershlp. The reg1stry offlce keeps ‘the

' P
..'.J. g

document of cancellatlon ani wrztes CANCEﬁLED‘iﬁ t:he'ni'e'rgin':’c:o'f'tfho.a'l

¥ -
i * - P
L

. K - : TR RS
original 1uscr1pt1~n. Some reg1strars adc the referencés of the "

= - N N
e o dooe nnn R N S VO VU TN ) S GO T ATy
document of cancellat1on. ’
= 1 [ o e . * P - - i .
g9 Arad & oadere s YR S TR E N ST BT A LN S 2.1 AL74 1) B SIUR 5 Kale R O i 24 I
P R S S R L 2 - e, P
g o ekl lgp puoantaruseo taet) ot ol Lant

» g T

23personal observations at'the chlstr¥38£§§spﬁ?f_EggQFE%JHIqﬂ

{

. . -

L T
\\ :
Y

bd . ‘
LOTIBDSQL 1% io a[nxnxi?n vﬁja} (8 iy vdbverg el
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) Segeral reg1strat1on books are kept by law. and others are
e L2 i S N R WO e Lo T AT S SV . oo

W [oF A L ‘ W)t

voluntarlly kept by the reglstrar. Briefly, Reglstratlon Book Number One

e

rey

1 o LY LT
is used for pub11c documents which transfer, modlfy, encumber, or 11m1t
A
< v’ ‘ 1
real 2s8tate owncrshlp. Peglstratlon Book Number TwO xs used for pub11c

! -
i i

documents not 1nc1uded in the former book, such as w1113, inheritance

et i ',
o i

,cases, cancellatlon documents, and constitution and cancellatlon of
.L.l Yio. o

v i : Y

corporations. The Hortgage Annotat1on Book reglsters public documents on

'

L.

mortgages' some off1ces also use thls book to reglster title deeds on

1nheritonce rlghts and shares, 1ud1c1al decrees of 1nher1tance posscsslon,
‘o

. and sentenccs on 1nher1tance d1v1slon and drstrlbut1on.' Index Books A

bw,

i

' Tl
, and B o£ the Books Numbers One and Two llst surnamcs in alphabetlcal

‘.v-'l. o [

order, one of them (A) for the grantors and the other (B) for the

- . r . v N R s
grantees. There is only one Index Book for mortgages, in some offices
LT SN SR N G RIS

. ) L 8ad
thrs book is carrled in alphabctlcal order, in’others in chronolog1ca1

’
PR TR BN | ' R - -

A

[

order. The Book for Wr1ts of Attachment carrres entrlcs ‘of Jud1c1a1
Vrlam .ot | };' __(v"». Dou e r ~%4

.f?%ﬁfﬁook‘for Civil-
-t

embergos (attachments) on real estate property" ?

- )
[ '\';'_1.‘ v NI

. b ;
- 7) o
i ﬁm“ ‘, i e B

Clalms 13 used for 1nscr1ptlon of c1v11 clalms Inltzatéd «in the courts.

Lt AE N SR IT S F S

Thc Book for Private Documents atteches the prlvatc ‘documents’ to & -

[ "t + T '
H ' )
v .-.(a}' i .L;""‘ o MUY I RN

memorandum the registrar prepares on the, 1nc6rporetlon~of each document.

'!‘_r ”“)[“~‘ (,\,.,

. -5
r’ .

saadr Y L “r‘,):; .f..@!_" "_<

——at &€

The Special Book for Pledges is divided into two sectdons on puhlr

3
j_: «n'-\p,' 'L/"‘tr'

documents and on private documents. This book does not exist in Tany

reglstry offices because there are not enough~éstitracts-of this- kind.
Dot gyt A feredls ng owd vrotewn Jeque Y oeE il o th

The Book of Turns records;the‘orderignlwhlrh petitiong nre recclved for

-f)-).f"" i, . . I 1' Ly “IA jf" |,7 ., "r.{" - N i o

rregxstratxon af publzcllnatrumentp. “ The.purpose of,thls reco lh

WF(IU’ _[v r‘u( 1 l,f”.';‘( »'L 'J.J . R .

to avoid influences based ou frlendshlp or extra-legal payments for the

regular execution of the service. A Matriculation Book is kept for
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each munxcipalzty forming a part of a reglstry czrcuit. The matri-
" i . , ’

.
¥
(S

culation book should hnve two conplementary 1ndex books, one for rural

2 i
- LI T

propertles ordcred by the farm‘e nam:, and the oter for urben

propertles orderud hy street ﬂddress. Hany registry offices do not

carry these books. The Bool for Ayrarlan and Industr1a1 Pludges

registers pledge contracts in favor of the Agrarxun and Industr1a1 Bank
(] aja Agraria). A complementary index for this book is alphabetically

ordered by dcbtors' last names. The Certified Ccpies Book is composed

of the copies of cert1f1cates of any kind dlspatched by the reglstry

office. An Appendix to the Mortgage Book compiles private Gocuments

1n favor of the In5t1tutu for Tgrrltorlul Credit (IJSCRFDIAL), the Caja

Agraria, and somatimes the Popular Ban. The Book for Tamily Patr1mony

registers public documents in which family patrimony is gstabllshed.

L to

, The Specinl 3cok for the Hnb1112at1on of Real Estete Propertz,contazns
24

the same yritten evidence descrlbcd for the mortgagc annotatlun book.

.oy I

The Bnok of General Pow;rs nf Attorn;g,1s authorized for the reglstry

M

off1c;s in the ca pltel c1t1es of states but other regzstry offzces

«

[N I T SR sl 2
have had to begin this book ‘because of interest in it. The Book of
[N § ;,, J ‘\(‘ 1*-;1-‘ .
Prouerty Value Increment, though legally required, was not foun& at any
R SYYIN B | CLfL Lt RTINS AL Tyt

of thc repxstry offlces visited; 1n fnct, the interv1ewed registrars

_had not even heard of it.

l I

24"Mﬂb11121ng" rural property is to chenge it intc a movable
“value éxpressed in the foim ‘'of bills''of currency or in’ form of A
mortgage bonds at o velue of 502 of the real estate ‘commercial pr1ce.
The mobilized real estaté’ is out cf business for later mnrtgagcsrand
Jud1c1a1 attachment.- _Howaver, 1t could be subject to Jud1c1n1 pub11c

" auction. - LR o it g



g

" ‘Court of the Judic¢ial District. ‘At 'présent, there are six judicial®

" ‘substitute or alternate are appoirted by the Governor of the’State ‘for

-

_.charge, and the date of issuance.

'y,

.

t.l‘A
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+ . .- All the gbove seventeen books are supposed to be kept by law,

In addition, tha following books are sometimes kept on the initiative

JOf,the,registrars,‘J A Cancellations Book compiles judges' official
letters or annulled public instruments returned by interested people,
It is kept without any order or method. An Index Book for judicial

attachments-or liens (embargos) is kepi alphabetically by defeudgnpg'

surnames, An Auxiliary Boolk for encumbrances on property notes the

naps. ol the attached owner, the type of lien, and the date of entry.

A Book for Control of the internal process of the service points out

the date the application was received, the initial of the employee

1 i

in

.

© U COFFICIALS U Y T R T .o B Taw
" Any éitizen is eligible for the job of registrdar. The person should
“be a lawyer in those registry circuits with headquarters in the judicial
“eircuit siﬁe, but this requirement ‘can be waived if the candidate has
‘served it least one ﬁeriod.as registrar. The registrar and his

R M

a'period of five years from a list 'of three names:sent by ‘thé Supreme o

districts in each of 'thé' two states of ‘Cundinamarca and Boyaca. ~The

“‘number of registry clerks' &nd Séher“ﬁmﬁiojées depends on the'office's :

. t . k.. LY TEY N N . , ' f o . .
volume of business and on the'will of’ the-tegistrar, and varies from

e m e Mee i s erde o eamaetag bk b

,.pope up to seventy-six in~therBogot§ circuit. No specialiqualificationa
. LIRS » J'\‘»J v} ~ . J.’:: { ."I \!' ..J‘¥

IF T
.. . I TR S R s R P R !
are required. "Some have acquired. a’cettain lgvéltofﬁsgi}l,ghrgugh‘ex-
. ) ': REER . .." TV :r(‘
. ’ T B R AT g RS ‘ > L .
perience on the job. Turnover is very high, however;aé 1tf1§vconszdered a
B U AL

traasitional job.

25Int:erview with registry officials of Zipaquira; interview with
registry certifiers of Bogota; interview with a registrar in Boyaca.
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The selection of ;eéiétférréand{aﬁtes dépends hﬁiﬂly on political
aupport.26 Sometxmes frxendshxp ‘with one or méré éuperxor Justlces
is enough to insure ﬁlhcemenc on -the list of three candidates prepared
by the Supreme Court.2? The three candidates for each registry office
then try to'iﬁfluéhce the Governor; who must chbése'just one principél
And suﬂéticﬁté fér each fe%istry office. Again, political influence’
is usually determinative. The selection of clerks and taskworkers *’
depends on the will of the registrar. Of course, vestad interests may
always‘play a part since observations thus far indicate that nothing
moves in the public and private bureaucracies without some kind of
influence. Compensaticn of the registrars is dentermined by the registry
tariffs set by law for inscriptions and cancellations. However, indi-
vidual registrars frequently excced their legal rates. Rates are fixed
oon either the cadastral valuation or the transfer price, whicheve; is
higher, Rates also vary for other services rendered, Smgll_regis%gy
circuits assert that:cheir colleagues in large cities reggiye a mgpthy
income of, 70,000 pesos. The registrars of Ja;ge:cirguigs dec%a;elsgat
they receive only 25,000 pesos each month,,from,wh%ch 40 percent isn
deducted for income tax, reducing their salary to the level.of 3 senator
op'reprgsentative.28 About 125 registrars of the coungry‘recgiygg:b
.gubsidies, from the Superintendence .in 1966 in the amount of 300 pesos

each month.29 , Of these, 12 vrere ipiBoyacﬁ and 8 in andinamgrca. This

e

261 terview iwth a registrar in Boyaca; interviews with Dr. BiGC.,
ATunjai Dec. 1967, and with Dr, A.!.B., Bogota, Dec. 5, 1967,
’ TTaterview with Dr. A.J.A,, Tunja, January, 1968. :
,b;“r“?slntervxew vith reglstry certifiers pf Bogota.

" 29Informe de Labores < s iy OP. c1t. b

+
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subsidy, goes, to regxstrars 1n placea vhere the real estate traffxc

- ~ s ',.)A

was not suffxcxenc to achxeve self-support of the offxces.3o Though
it is arpgued that this support eliminates the rneed ﬁor outside jobs

for .xegistrars, some registrars nevertheless hold other occupations.
h HE . ' . e AN S Y

A

THE REGISTRY PROCESS
The law states definite time limits for the de11very of regxstty
inscriptions aud certifications. Turthermore, it fixes sanctions for

nonfulfillment of the service within the time 1imit. But practice and

legallrequisite can be quite different, as shown pelow:

For Inscriptions L Legal Term o T1me Requ1red 1n Practxce
Up to 5 pages o .ﬁ days o 8 to 15 days ‘
More than S, less than 50 ygllo dgysn( '\‘”¢~ | 12 to 30 days
More than 50 ] ‘lguaays o 17 to 45 é#}s e
O R R O N
“For Certifications ' ' 10 Tl v eslBeuon savergus e
20 years or more 8 days - Aco 9 gor45:dayssazed ;

L ; ! o e S Ea ppres . mer tem oyt - . '

’From 5 to 20 years '~ -7 f ey’ dLmoul 24 8 t0- 40 days

ol ey, . N . rv’\j:’r; PR ~ b oyr crrven el (O v
Less than 5 years PEACT I dayE D T .0 B to' 15'dgys' oti.:

- wi

“ The registrars claim that ‘they cannot hire'more ‘employees because
oot Li . - - Sy - " . - . .
e the'regxstry fees are too low, ‘and that labor legislation restricts
j e v . ¢« s ! o pe E - . 7 . .
their action in releasing low qualified -personnel and thereby impedes

" their efforts to improve-“the quality of 'their personnel and:itHeoquality

¢ and timeliness of -‘the fegistry sepvidesidbe 1 1 sovarind Lty estaidn

R 30, ' N 4 Arniy sed do owmen ot of loobniowd
Letter from the Regxstrar of Tunja, op. cit.

' Siloone oot pste 1ot vexabel gy o Bt

3lInterv*ew with a registrar in Boyaca, intetvxew with registrar
of Bogota, November 30, 1967. .

‘4
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.inscription coincides with-the references in the ti

26

axt

The reglstry process in large c1rcu1ts is' often completely
Lo DLy . . o, S e m gy T *:
different from the one used in small circuits, but the elements seem

common in the procedure. ) a T not

1) Presentation of the title deed. The client should carry
with him an authentic copy of the legal instrument. In some offices

he should add a special application form. The receiving official writes

v
.

down the turn number and the date of mception.

2) Liquidatioﬂ of the Régistry Fees. The liquidator records the

Cr "

cost of the servicc and passes it on to the cashier.

3) Payment of the Fees. After paying the fee, supposedly in '

cash, -the customer receives a ticket on which is registered-the turn

' . : . . 5 -l
number, the amount paid, and the reception date. HKe is then told to

1

return after a certaln period of t1me, usuaily stlpulated by law.

f:
‘ i

4) The Intcrnal Process.

sl
< b S -
- . XY L1 :

a. An employee compiles a list of the day)s gpplicants.which

D T R Uy s S e ey

becomes the turn book. T Sron 1h pvear Ug

b.. Tha registry inscrip:igq:of the legalzipgﬁrumeng_is Qyped
into the 'appropriate book, and an inscription sealligwpffiggq toﬁ&kf
~-legal instrument.. Vhen the seryice.copgists, of igpuing a certificate,

the employee bases .his work on theqinfo;qa;ﬁgn,giyeqhgnquQitéglg_gged,

v which also must be presented. ,He goes,on tg verify wﬁetpggvthe registry
e RN Wit Lt

tle deed, and then

Lot
checks the historical record. in.the bqoks to verify tpeq“th,pgog%gty

is indeed in the name of the grantor. He then looks for-any possible
. A

~/vv‘ o- -
o e ' v gt rn)“ N Ley

B2 I

entries on_ the Indexes for encumbrances and 11m1tat10ns.
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. '/ ¢, ‘Once the title deed is recorded, -it is-entered in the Mat-
riculation Book. If the rural property does not have a former mat-
riculation, one is opened. If the particular property right is only
a part of a more extensive rural property, it must be annotated on
the matriculation of the real estate of which it is a part, and a
new matriculation should be opened as well for the segregated lot.

On the matriculation of the segregated part, the corresponding references

to the property from which it issued should be annotated, as well as

its own references. A matriculation seal is affixad to the title deed.
d. The registry office seal is attached to the legal instrument.

After a nunter of these sealed legal instruments accumulate, they are

subnitted to the registrar for his signature.

‘e

' e. Signed documents arc placed on a sectioned shalf by initial

“of the last name of the applicant. B . -
5) Delivery of the Docurents. The custower appears on the day
"he has been instructed and presents his ticket. If the document is not
ready, as is usual, an employee directs: the client to somzone vho Lnforms

him of the document's status. S . -

ANALYSIS OF THE REGISTRX SYSTEM

v

The Colombxan c1t1uen wants a property rlght secure aga1nst an
extraneous c1a1m via a completely clear and valid title deed. Registry

1nscr1pt10n of real estate transfer does legally transfer property, but

* x

does not fully guarantee the legal security of the new deed. If the deed,

3 T e S SIVHESRPRE
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‘for any number of reasons, can be ‘shown to be false or null in its
origin, then the corporeal and legal tranefer.of the property can be
invalidated. The process o registry only.documents that a particular
title deed was recorded at a specific date.

The complex mechanism by which authenticity of the title of record
is'warranted is not sufficient. The large number of mpblic offices
involved in the transfer of title deeds tend to function in mechanical
fashion, so that title deeds arc almost always registered even though
legal formalities and substantive requirements may not have been observed.
The state thus warrents the evidence of the title or record, but not
the title itself. Establishment of registry offices themselves may
depend es much upon political interests as on actual needs. Accordingly,
some registry offices are very close to each other and process little
real estate traffic, while other areas have no office though the service
is needed.

‘  Allowing the registrar to organize the internal work of the office
‘55 he pleases does not-contribute to the unity of the system. For
instance, no registry office provides any sort of statistics. The
little numerical data obtainable come from the Superintendence, but
gﬁey are insufficient and are generally ignored by registrars and
qotarigs. The only real concern of the Superintendent's 1nspectors

1 ) ~ 4

is the financ1a1 atatus of the reg1stry offices v1s1ted. It is

’

1mportant for lnspectors to establish these figures as they share in

'
[ DI ) \/“‘\|l L l
. i

the 10 percent of monthly net prof1ts paid by the registrars to the

Superintendence.
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< The registrar's-functions' are accorplished in a mechanical and
" formal® way, - characterized by submissivé devotion to the processes thor-
"oughly established-by law and tradition. Unfortunately, because of:
oversights or lack of legal knowledge on the part of the registrars,
these same processes furnish no positive guarantee of the legal
security of rural préperty}3z
" One mistake in registry was personally observed. Property rights
which should have been recorded in a different registry circuit, because
of the location of the property, were inscribed at an improper office.
The custorer claimed restitution of fees already paid for the inscription
of the land transfer, which had no legal worth whatsoever because the
'brbperty belonged to a different registry circuit.' It is not known
'if the customer got his money back, but he was advised to consult an
attorney in order to avoid similar mistakes in the future. However,
the mistake vas actually cormitted by the registry officials and also
by the notary, since both ‘could have advised him not to register the

title deed and informed him in vhich registry éircuit he should have

t

made the inscription.
) A proper index is an important mears of ‘locating any legal instru~
‘ment. However, under present indexirg ‘an‘official must knmow the year

of the contract, the grantor's name, and the‘'registry number in order to
’ y

- P— -
B SN A L,

locate any legal document. - °

g . . . . . . “-
N ; N L I I RO T o e,

-32c.c. arts. 2628, 2653, 2657, 2659; 26693 Law-40/32, arts. 1S
to 18 and 23, 27 in Supplement C. C. (ed. 1961), p. 1289; Law 56/04,
art. '10 in the same Supplement, p. 1241; Valencia, ogl’c1t., ppi 501

to 503; Legislacion Notarial., . ., op. cit., p. 85.
2. - - ’ A . i N ,’. . N -~ ":J-"w_’:'i’f‘u"
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..~ Certificates on ownership of a particular-property are nat done
in the way the law requires, but simply state that the .present holder
is the ower on record from a certain year un;i; the pregent, and that
some encurbrances or limitations are either expressed or not, acccrding
to a number of books and indexes. .Certification has become such a rush
job that the juridicel history of the property has been eliminated,

. and many legal advisers vho study land titles disdain the registry
certification becsuse of the ebsence of supporting documents, The,
twenty years or more of.chain of title testified by the registrar is

. just secondary evidernce, because the registry system does not offeF the
juridical history of the rcal estate.

The registry inscription for present land transfers automatically
‘cancels the ownership inscription of the present transferor. In other
words, the proverty rights held by the seller disappear in order to
‘legitimize the rights of the taker. But such automatic legal can-
-cellation without any annotation could result in unscrupulous actions
from the former owner. -Some registrars order ammotation, but the majority
of registrars do not, On the cher hand, the registrar is not authprized

< ito_cancel registry. inscriptions or titles himself. He can issue cer-

1 -tifications of such cancellations,-even though he cannot and dges not

..actually cancel anything.. .. .. e e e vt

Twenty-four authorized books are supposed to be mgin;aine?hgqg

registry offices, and additional ones are kept on the initiative of

P L T T —r————

some registrars. . lost qof the books are not kept.in gome offices because
WS LG , : - v

o4 '

S

. R N N P EUNT A . PR
tof the sbsolute. absenceof the acts and contracts for which they are

. . R I R PR VRIS PN O b
designed. Some other books, althdugﬁ“kept;'are‘handled*w:thout cate
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anh'syhteﬁ,'becausé régistrars' consider that theyinre redundant. 33
‘Such is the case with the Hatriculbtion Book's indexes, ordered to list
;éal estate~byﬁthe name of the property. Registrars say that indexing
propeétiés by name is confusing and makes identification impossible .
l;ec'ause many farms have similar names, even within' the same local
section oélﬁillééé. There are books which do not eccomplish the proper .
aims beceuse many registrars do not even follow the legally prescribed
féfmél procedures, as 'we have seen’ ebove.34" B N

" In addition, the registry institution has a wide mix of ‘functions=-
ﬁgéqonly for real estate but for other matters as'well. Powers of
attorney, sbstract property rights, private. documents, and so on are
recorded without considering the specialized nature of these functions.
The,system of books becomes even more complicated given the privileged
aéencieé for which special books must be opened--The Agrarian Fund,
thé Popular Bank, the Institute for Territorial Credit, and others.

As with the notary system, lack of -technical -qualifications occurs,
amﬁhg other reasons, because of the political system of 'selec¢tion, the
lack of special training courses at any level of the educational system,
and the zbsence of a registry career. Though 1aw requires that in some
.places the registrar must be a lpwyer, this is not a warranty of efficiency,
notw1thstand1ng the presumptlon in his favor, because nobody knows what
.the registry institution is; 1t is not taught at the law chools, and

,lawyers have no 1dea of the regxstry before they get 1nto the Job n35
¢ . S T

¢

- » ’ )

33
~Znterview with a reg1strar in Boyaca.
PR 4

34Ib1d. 3
35Tnterview with the Registrar of Bogota.

T
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’-‘ * - L3 o - . .
““ linder mormal; cirqumstances,, any..ingexription or, certification takes

[V

-115 to 45 days unless the process is stimulated by money or f;iendship.

This discrepancy with the time limits established by law is the gesult

-4

of many factors. -Among these are the many books to be handled; the
y ' - e e ,
concentration of work +in just one registry office, particularly in large

. ecities; the .mixing of functions of the registry office; and the

PR I

...qualifications of the personnel. -

-t ' 5

The cost of registry inscription and.certification iswgedé;a}}g
. around 45 pesos, sometimes above the-legal rates. Theye are also
oxtra-lepal payments, usually to the registrar's employees by clients
hoping to get faster service;these are in part the consequence pf low

salaries. -, . o .

’

“:. ' The most outstanding problems of the registry system could be

summerized as follows: (1) a surplus of inefficient and uscless books;

(2) a lack of ‘technical qualifications for most reg1stry offlclals,

;

.»:2(3) the anarchical organizaticn of registry 0€f19¢8; (4) the time and

. .money lost in.the process of registration; (5) the mechan1ca1 and

[ )

s-formalist role of.the registrar. .

oo ) ' ) .o R X
1V. PRURAL PROPERTY TRANSFER PROCEDURES~
1 . . .

) ' : .o '8 - . e
This chapter examines the three principal methods used to tramsfer

. .
Tt N r

 real estate. by sale, by pr1vate document, and by inheritance. 'Thée
PR AT \ 91V

..admlnlstrat1ve process of land adjudication used by the-Colémbian Insti-

i

tute of Agrarlan Reforn (INCORA) has been de11berately excluded. INCORA

procedures constitute an important and complex subject requiring separate
H
.'),I

study; however, they do use the same notar} and iegistfy'ptégedures already

rl,.;r .
- . W Jhnder I gy, ‘x:CL

described.
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TRANSFER SALE

The system of land sale in Colombia is unnecessarily formal and
complex, and many farmers fail to complete the formalities required
to legalize their land tenure status. Many conduct real estate transfers
without bothering with notary and registry procedures, thus creating a
perpetual situation of title insecurity. Available statistics indicate
that during the 1963~37 £ive-year period, out of a total of 201,284 real

estate transactions only 59.1 percent were registered contractq.36

Concepts in Lepislation

In Colombia, land sales are regulated by civil law which describes
a sale as "a contract. in which ope party is under obligation to give

an object to another party..."37

The object is any physical body
sugceptible to appropr;'.ation.38 Service contracts are distinct and are
regulated by the labor code. A real estate sale is a comsensual act

in which, the rights of property and possession are transferred and

-,iformalized by means of a public document. The public document recording

...+ the -sale is issued by a notary and must be registered in the registry

circuit where the property is located. Practical problems cften arise
because of . a long time lag between notarization and registra;ion,‘or

because of failure to register, which leaves the purchaser withqut legal

- , rights to_possession.

[

iContent of a Sale Contract

Sale contracts are made up of essential and complgmentaty.claqses
- O . s R

-«which must follow legal requirements and formalities. Essential clauses

are listed below.. . .

36Departaneto Administrativo Nacional de Estadistica (DANE), Boletin
Mensual de Estadistica (Bogota: April, 1968), p. 166.

37C.C. arts. 1849, 1857.

38irturo Valencia Zea, Derecho Civil. Derechos Reales, Vol. II
(Bogota: Editorial Temis, 1958), p. 10 -
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1) Legal identification of the notary and of the persons
l’paft:'ié'ipati’né i the act.’

Gl

2) Nature of the ‘¢ontrast.’ ' -
3) Identification of the property.
4y Notary and registry references'éﬁplying‘tbuthéﬁifﬁb ol e
““seller indicating how he 'dequiréed the71and§’“

5-)‘~ Salé‘price.

'6) Title warranty and the right of ‘posséssion:

The document begins with legal identification of the notary followed
'ﬁy‘ih&icatﬁén of the place and date of issuance of the deed. The con-
tracting parties must have citizenship and military identification -
numbefé which are transcribed (women are of course:exempt from military
dertificaﬁidnf.' In some sale documents the age of the contractors--
%éiéé over 50 years of age or under 21, appears as a substitute for
miiitﬁry number. The addresses of the contractors are iricluded. If
the contractors ate relatives, this information is registeredéto allow
for fiscal levy on presumption'of gift and to preclude illegal contracts
“%étﬁeen'ndnidiibgcéz\spbuses or between father and a minor ' child.

ey

ifter the iﬁitiat'paragféph comes a brief deséription of the: .
Inégﬁ¥e'of'£he“80dtrédt, stating under what means tHeiland is being '
transferred (e.g., sale, gift, or unsufruct), who is the'transferor and
whqglis being transferred, and the bcundaries '6f the land.,” The land
Liioéﬁdai:ies and measurements are not in a‘'special: clause.

R IS

"For almost two centuries the same expressions have been repeated

invariably. The clause is constructed of redundant terminology,-as if
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the omission ofuone word would cast doubts on agreement. Unfortunately,

n TR o ¥¢ . ~ - -
[ l, , [ “"vlu)! IR iy oL e S -JjJ

notarles and lawyers must follow the ritual because in the formal

' . .
[ « B
‘-"'x;

3ur1d1cal world, defective use of punctuatzon or termlnology gives

'

[
a1 H PN
i N -45 PR Y A

! ‘ f ’
v 1 M
. 't 1 R s ' 3 . , I o v,

rise to 1&wsu1ts.39
. A clause about "references by which the’ present seller" acqu1red
b R IR R '

the land must 1nd1cate previous notar1al and registry reference of the

. P
’ ; t . vy

prev1ous title in order ] determlne within the ontra t of sale the

v
L o Teor . ,’:
s ¥ .2

1mmed1ate antecedent of the property t1tle. Nevertheless, the Supreme

. .
YL
&

Court has adm1tted that the om1531on of the way by wh1ch a vendor ob-
w oAy . { - § o . e

" tained land does not take away his character as owner 1n the case where

et
s tead Lt P s, PRI
< PRI “

he has possess1on. At the same t1me,'the °tatement of ownershlp does
R SN ' 7. = - 0
& .
not, per se, g1ve hin ownershlp status. 0 Thus the references mentioned
uf134 FEREE I *r . s " :X

here are not absolutely essentral to the contract. ﬁevertheléss, they

LTI
1A L [ - R E-\r St ke ; I -

P ’

are 1mportant in estab11sh1ng the successive chain of t;tle of the property
Y S RSt Toie ™ opar ley oo 4,mn,
at the reglstry off1ces. This clause is supposed to allow the regrstrar

2 AT VR R .o .
* a )l i‘.:).f‘.".ﬁ.‘_ RS S

to l1nk the cha1n of transferences by searching his records, but in
T L lLt vl Mol ool PCN SN S ‘-
practlce, this procedure fails for lack of an organ1zed referenc1ng and

v, s - - R
S R " S [ (l“‘h: "Sn‘! 3 —].r(,“ f

[ -

A S T A ORI 1 3 ‘;r‘

PRIV VSN
filing _system, The clause in the contract is a poor subst1tute for a

1 .
IJ(.‘ ol el o SRV S S R RIS 3 -

real estate reglatry, which should by 1tself prov1de the 3ur1dical .

sy b~ ) -
S O B LI DRSO LA RSP VSRS et o Tavd s d gty
h1story.
- - r . ten H - P !
L3I fury cLz el oontor o e hnn oo valaac anil, saive

There are cases in which the vendor does not have a legally agqulred

right. In these circumstances, he sells his right of possess1on, and

$ C;,li-< we v L bt L eJ“Y B wSL o me ey alris o
the notary attaches a statement that the vendor "does not have a registered
ko dg ,%( L F7 & S A T BY SIS LA O arunTng orfs s ol
SEL TR T vriaota Grd L obd @ dhmrhek og br fLow e
39nterview with J.B., farmer of V111a de Leiva, January lh 1968.
ol Dun Ll molod s d ods ol oatootuh aobL il 1ol vitlidienicnoy Hrﬂ

40¢41 ombi an Supreme Court, Cassation May 27/20, XXVIII, p.
quoted in C.C. (ed. 1961) to art. 2594. !
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t1t1e, but has possesaed the land for so many years. The statutesl

¥

allow that it 1s legal to sell property under one's possessxon, even

)

without title, as long as a minimum period (usually 10 years) of

. possession can be established.

The clause of price in the sale is a sine qua non of the contract.

0
1 ‘

The price 15, furthermore, the basxs for determxnlng the amount of

T Ve R

property tax owed to the county as well as the notary and registry

‘.

fees to be paid, Fees are determlned by the higher of two values,

gale value or appralsed value. Any amount or date or number must be

~

wrltten out; it may or may not be expressed a second time in figures.

Since cadastral values are usually out of date and land prlccs

are rising, sale values almost always exceed appraised values., This
‘ d1f£erence affects the 1ncome of municipal governments since they assess
land taxes on the basis of cadastral values rather than commerclal

values. Cadastral valuat1ons in some reglons of the country have not

been rev15ed in f1ve years or more. Some land has never been entered

into cadastral records. Persistent 1n£1at10n has w1dened the gap between

ot Ve
- T N ) < o

commerc1a1 and cedastral wvalues. The difference in values also stimulates
J N T

t n'A ot s Dl

under-the~table deallngs between buyers and sellers in order to show a

lower prlce than actually pa1d and so to reduce both taxes and o£f1c1a1
. ' ! ¢! ‘. U)“\'t' . . b
ﬁees. )
' 0 ‘ gre b s T A PR TR T S PO R I
The t1t1e warranty and rlght of posse381on clauge obllges the selier

Lo U t NTR A L2530 05

to protect the purchaser in obtaining peaceful possesclon of the land,

. a8, we11 a8 to 1ndemn1fy h1m if this promise is not fulfilled. The seller
”“ o I A R ) ~.u.f P I A N v*‘

has respon31b111ty for hldden defects in the land being sold and for

r s
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ctr Nt e LI N [ s e . ‘o

ytruchful represencatxon o‘ che facts of the sale, Since the laws thus

J- . SN T ",

1nd1cace the rights which rest thh buyer and seller. it should

LR ST 57

be unnecessary CO’record the full and complete legal language 1n'each
ticlg. Yet notarie; and lawyers feel they must include every expression
in evary title in oréer to avoid any furthe} doﬁbt or suit based on
language. In any case, the clause ends with "and all conditisns anti-
cipated by the ;aw," which is adequate to indiéate the rights and
responsibilities of buyer and seller without detailed language.
Complementary clauses in sale documents provide explanationsﬁér
. unglifying conditions to the essentiai clauses. They are many and

H
varied. and direct observat1on found the fOIIOW1ng. morcgage clause,

Vet . s 1.‘

easement clause, note on form and place of payment, prov1e1ons for

) RS Yre ol g

[

temporary usufruct.
oty T ' iy 4
The practice of escab119h1ng a mortgage in the same deed saves

;"«h Y re Tt

cime end additional expenses. During the.fxve ygars (1963-1967).
mortgage secur1t1es appear;ddon 29, kiof #1{ reai ;ééaCe Cransactxons,
. i bt ' teyls
‘represemed 22’of the value of all real estate operat:.oné. o
. ‘ PR TN srare roat
‘ ~ Easenents thac ;avor'or burden‘che land generally 1nc1ude rlg;c-
AR . ot R R TH R L S N . I 5.
of-way, water rxghts, water installations, and 1mprov9ments. )}, i
) N L in
o \,'T?? r?servntx?n gf ?ﬁufruct rlgyt? P? thﬁ Ye?dQ?N}?‘Psua} in aales
fﬁby parents to thldfen durlng [the possesso? 8 }1fet1ye;4? The heirs
generally agree co thls syscem bécause it %vo;és laterlxnher1Cance’
Lo NRE LA SN S La oy,

proceedings.

3
e e TR OC SV SR

"~'41DANE; op, cit.y po 166,12 *r tosasling didw RIIUSHEPEIS
B
42Public Document No. 496 of April, 1967, examined at 2nd Notary
Office of Tunja. ‘
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Some publxc documenta specxfy that attesting witnesses are adults.

o

-

residei ts in the notary c1rcu1t. and in good stand1ng. Others slmply

state that the attestzng w1tnesses fulfill the requ1remen.e of art.

!

2586 of the ClVll Code. This lagt practice obviously abbreviates the

deed. Moot deeds contain the final warning that "the’contracting

i

;artzes are advxsed of the formal requirements of the registry". All
the nriginal publlc documents contain the expreselon, "the tax rece1pts
are attached to the deed." In the issued cop1es of sale documents,
receipts are totally transcribed. | ‘

fimc and Cost of Sale Procedures

[ ,

A registry and annotation tax is charged by the departmental

4
o

(state) government on the value of all contracts. In some departments,

state charity organizations collect the tax, Thc tax is charged at

the rate of 1 percent of the value o the sale, olus a 10 perceht surtax
' . T ‘.fl“‘“‘ s 4oung T
earmarked for the National Treaeury.
" ST LEE T
The TunJa oft1ce in the Departmert of Boyaca 1ssued 343 tax tzckets

PR oy o R Cen e ‘l R T
in November of 1967 for the amount of 62, 000 pesoe 43 The surtax,

23 [ L ey p, I

then, was more than 6,000 pesos. These fxgures prOV1de some 1dea of
r‘l' r *
1 - R S VI T oyt 3 a3 M LU M R 1

the cost of the document tax throughout the country, in more than 50
- I A R Lt I DT 7% T T . :‘|’~“ R A TR 1S

collect1ng offzces.

3 P e AR ‘h aFm iy L e TR T BRI it

The follovzng case presents an examp‘e of the nature and amount

Red ol L etronp s neg s RS - RTILY R L WY K VG
of costs which a purchaser of farm property might encounter in’ try:ng
T SRS FPY i) SEIOU SN S U 79 JENS S ETHWL L AN Seth N W s B o AR YREEY Lrels,

to complete all of the documentation work for a legal title to his
X110 ().z".) ‘1

enanaa ane o o U U

431nterview with collector of st&teaﬂ\taxes“of Tunje, December
22, 1967.



“new farm. Whén a peasart “farmer confronts these costs without ready

R
_cash, he is often tempted to proceed by info mal means, or, as is often

—r " - A - . - [, -

: the case, he terminates the regxstratxon action short of completxon.

The following example is a 20 hectare farm located in the

ﬁﬁnicipio of Viilh de'Leiva, Boyacé and valued at 6,000 pesos per
hectare, an average amount for this region. The farm lies near a main
road, about. one hcﬁr g; bus ffom the villége of Villa de Leiva. There
is a notary in Villa de Leiva but the régistr& office is\in the
)departmental capital of Tunja, about 40 kilometers dway.

The costs (see Table 1) allow nothing for working time lost.

Considering that a peasant farmer éarns an avefagé of oniy 15

VN

"pesos per day, the total costs outlingd in'T§b1e,1 would,conétitﬁte

{ . . . .
213 days of work, a prohibitive amount for becoming & small property
- . IAE NS S Yo - .a
owner,

e It is interesting to point bgéitbaﬁlthé'ﬂhtibnal Governpentfhad

to issue regulations with resnect tq.the-conFinued,anﬂ,successive
3 e - . ' L .t
writing of the deed; some notaries used to write the minimum of words

. P PR . . . - b4
iper page in large letters in order to increase their fees.

The preparation of the public document for sale could take but
e ORT T L@
a matter of hours if all complémentary certificites were ready, but

i Il ¥ lr[ 3 s y - TN e ) y
they seldom, if ever, are. Also, ‘the notary "orks' £oF his’ bum !

T ol vrdzdaot al ouyst L it .anT
00.#{ economic aelf-znterest."45 . ij RS ,f:“ -4
RO Te B LR o Y 1 TON
‘ hsiidnd tnd a2dninb bps olr TL: -'TKJJ ..~!n4‘; 84
UU.CP 44 RXEMEIEN !T.I "[ 1¢k~x’ ‘{ Y
Intervzew with notary official of TunJa, Deceub IS 1967,
1_145"\ I' .
Ibld.e

UGl ald
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Table 1. Example of the Nature and Amount of Expenses Incurred by
& Land Buyer in Transferring and Registering Ttle.

) Item Cost in Pesos
.« - N . M o . -
1. Bus fare round trip, farmLeiva-farm - exFha o 6,00
2, Fees to a lawyer, legal practitiomer or S S (3
. notary clerk to prepare a draft of a new title ; 625,00
- . Caat da aietiog oM

3, lotary fees:
' a) Notary fee on title documents - ' ~- ' . (~*7.22:45,00
. ..-b) Additional rotary fee for each 100 000 pesos
"7 of value exclwding the first 20, 000 peésos and¢-3 1 i

urs .. charged at the ratc of one percent 120.00
c) Wotary tax fee to Superintendency of ° * ' "a¥onm o o f
Notaries and Registries . 10.00
' e trdas 1rvaagh
a.q; @) Fees for two witnesses 24,00
s T . . [ TN R TR T TE
o e),|Lega1 paper and stamps i 18.00
L | S . ) ) g bl oie 3“ T~ HL; 0l
4hs; BRegistration tax and cost of cert1f1cate (11 pesos
‘per 1000 pesos of property value) ' 04 3 vin o u95g @14320,00
P a) Surtax on the rgg1strat1on tax (107) 132,00
PR SR VA P R GRS
5. Stamp to obtain income tax certificate 1.00
« TV
64, Cost and stamps to obtain a land tax certificate
bv’ ’Lu - ‘) b g p
(4 percent of property value) - RN LA S 480,00 -
-V.L’ : Wl g > N ! 4 ., R Yl (11 1 VT S
7. Cler1ca1 typing' fee in the notary 6ffice andi=-fuvsy tweal o -
aw 7. ingentive pesos to keep the work moving N 60.00
o Gl H3 Po o rolsiut
8. bhals, coffee breaks and dr1nks for self, notary
and lawyer during time in Leiva ' - ¢ -nTed o, wpg 194100400

1 Ly R ) .- sl b e o1 & e - 3§
%;J Bus fare, round trip, farir-Tunjs-farm to ‘register ~. iril

> .the new title at the departmental offlce . 16,00
i} G wlgean Iie UL qead te otwadion
IO.XIBeglstry fees for the .document in TunJa . 45,00
BV g et sl < LT -l v“\:‘bf“: ‘(,:.,\'3
11. Incentive payments to registry clerks to get the i
work done on the same day. 3 dnIitee Wk onuns 75,00

12, 1lleals, coffez breaks and drinks for self._and.. .

¢l probably frxends or officials in Tunja R 50.00
AL - oo frraztle vresne griw volviLtar
13. Bus fare for a second trip to Tunja, round trip, in order

to receive a copy of new land title after it has bdefi

recorded. 16.00

14, Meals and personal costs on the second trip to Tunja 50.00
TOTAL COST TO BUYER $3,193.00


http:3,193.00
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The pr1nc1pa1 reasons for 1neff1c1ency, as outlined earlier,

A e
I
* AN LR ‘)ir f

are untrained personnel. lack of techn1ca1 procedures in handling

documents. d1ff1cult1es in locat1ng f11e mater1als, lack of d1v1slon

.
- v - J o

of work in pub11c offlces. absence of respons1ble off1c1als during

: Corenn
office hours, excessive amounts of work given the personnel, and

'
'

level of technology used.

.

Officiel agencies 1nvolved with the process of t1tle transfer

complain about the congestion of work, particularly in large c1t1es.

B

The _congestion is a real product of diverse factors. Work pressure

H

and frequent breakdowns in the system result in excessive buck-
passlng. In many publ1c agencxes no one can solve a problem by

himaelf: all cmployees depend on one another, and all offices depend
on other offices. There is a lack of confidence in lower leuel
< [ VI -

employees who, 1n turn, leave everythxng to be resolved by the head

i 4 -~ v ~

man. But the head man is often not around, he 1s in a meet1ng or

i (SRl i ¢ _-r. N '”..,, I, . 3

-
L0 L. '

having a conference w1th another head man. A typ1ca1 remark by a

:
[N}

!
_ppblic off1c1a1 is "come back in a week," "maybe tomorrod W oF
) L ' . { ’;‘-.' o \)) , ..J‘ o II' ' -

o Pt o, P

;1xour certiflcate is almost ready.'" This circulaz game is repeated

LAV fv T, bt . . = ' .
- u \f: ‘: . Tt I‘) t

endlessly. Sometimes the unfortunate c1t1zen never gets to see the

' 4 ¥
R T I ol Lo b oages

e
¢ i

Wyl
head man, whlle lower level personnel c1a1m they cannot act alone.

P & . : 4
Jr- T oo g P )[, M "'I- ~ - .,)1 -

MR e,

There is a grow1ng corps of professlonal middlemen and expedlters

4 Loy 7 R - .
4 P ST EAPIFN & SR A B T T A ST

y Frn- 4’\. !.
growing up in the large cities to help with pub11c documents.

.“;)f

Fhese, middlemen may charge a fee such as 100 pesos for three or four
S ol NI e il P '\3) Ve,
o= ’ ' v.“ll\.)‘l_g‘ Py

signatures in the admnnxstrat1ve process. They are known to the

v
- u'\ [ ver [ .
¢ * ot A VI [NV EN ')If.. RETEY ¢ B

offices whxch they frequent and may enter behind the counter or into

. ,‘-,;‘ .

T S N T 111
prlvate rooms to complete transactlons ahecad of more patient persons

[ ST

in the line.
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Statzstzcal informatzon on roal estate traffic in Bogota shows

3P B SV -
. ’ * g I3 -! L N

a total of 52 561 public documents regzstered in 1966.46 Each one
s Vot S Y .
,of the ten notary offzces in Bogota thus 1ssued an average of
' N ANt 3¢
5 256 real estate documents that year in add1t1on to contracts and

- - A}

other lcgal work. Estzmatxng 250 days of work. this total amounts

JJ\“ ot v

e,

[

to 21 real estate documents a day for tach notary offzce. This

presupposes the following additional <Dmplementary certificates

o
i ’ v gt

necessary to isgue the real estate documents:

~l. ‘_ <

l) 105, 122 income tax cert1f1cates ¢o both scller and buyer) issued

SRV i ¢

by only one local Income Tax Collecting Office. The rate of sérvice

'

would be 420 certificates per day (50 per hour) which is a high rate

\ [

for an offlce requxrxng a record search 1br each customer without

[
[Nt Il

mechenxcal methods., %any t1mes the tax off1ce does not everi try to

- ~’,-.

‘search thc records. If the customer brings a copy of his last

P .
N v Wb S T

fincome tax rcturn or recelpt, the offzce wzll stamp 1t and the process

e 2r b e o T S A S SR LN
- »

\ss complete.  If one does not bring a recezpt or tax document, he

S g s d ‘ ! 734 ¥ d
. N l' Al ay Jl -~ .2 4 ‘ 5 4
2 .J.Lx 240 S “Jlu') A (“.Ln.,v.l

cannot be helped.

un r

Q PR I} :_*v LR

3
MR 5 neyd ot

2) 52 561 cadastral certzfzcates (to the seller) issued by the

B P S ST g -."1; -vh! 2T SHAuLn et Jout
s -t l.“ 4
national cadastral agency. Daily production would be 210 certificates
Ma2 T LS ¢ Yot L f: :.E:j"b [ R H RPN ‘s, b ' ,.}“ \{( .
P e wleo s
for two cadastral offices in Bogota.
a3l Jon l')l."l\‘_] [2 "'I}‘IUP.I‘lIY"]'T y
3) 52,561 reglstrstxon tax certificates (to the seller) issued by
L’f) L SIS LN 1 'IJJ I !O(L,));n-:“ [ BT aYe) 1“! s
the Departmental Welfare Agency. Dazly production would be 210
o, naan DVl gy f.n- 0Nl Lot _."'“\_f YL LEo e nTy
certificates.

13 .
[SANRVIVRY (AP A N ,:\“J_,J‘. gL Sty -
0

AL,
4) 52,561 certificates (to the seller) showzng that munic1pal taxes

i1t 1 qu S ‘l!.: A L ¥ * ER AR il p~ i
L 1

_hawe}been paid, 1ssued hy the munlcxpal treasury. ﬂally broductzon
oIy R N A

a b J ¢ vor * i
M b, e 2 DT nu.;. t's, Gaagilo

‘would be 210 cert1f1cates among several mun1c1pa11t1es.

Fnn L T
! ST S VI T TR R T R LIgses w1 paoon o viag,

The problems related to administrative capacity and efficlency

.

"JP)-L el
can be resolved in two ways. One would be to eliminate the productzon

UBNAIL, Anudrio Estadistico de Bogota (Bogota: 1966), p. 155.
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i

" of ﬁeéningles; certificates, the other to install méchanical and
‘electronic equipment to automate the work.
Two cases illustrate the time required to obtain and register
a2 final land title. 1In one land sale the preparation of documents
.\ﬁook four monfhs due to delays in obtaining complementary certificates;
the sale document was finally issued without a registry tax certificate,
@hich the notar§ office did not receive until three months later.,
’ This practice is not inkeeping with legal requirements. Another
land sale document was issued 26 days aféer application; Again,
the notary authorized the sale document without the registration
'tax certificate and without the cadastral'cértificate. Both, however,
had to be presented later in order for the buyer to get a copy of his
land title. The custom of authorizing sale documents without
complemeatary certificates scems generalized. The National Super-

i .
intendent of Notaries and Registries has verified that this practice

¢ n : - i
occurs., 47

A ‘.LX.~‘

P .
e a 1o,

pas e oy TRANSFER PY PRIYATE DOFW_TS,
hen A private, document,. a written. agreement by, two or more parties
td‘eatabliah‘qpnn . cammitnent op_pbligg;;qp,HQoes not enter amy,

. -official registry or receive any official, endorsement. , Under, the
.law, private dacuments, carry the power, of sworn testimony if.they
are recorded in & registry office or if. they have been, recognized
.by. the claimant in a civil court or;motary, . ,:, . ... . . 4.,

7 ¥

. ' . '
AR + vt ey N Toier e e l'v-, R o e ayr . H “ws .
. A S S FEE AT SRR VY SN PO PR 24 I

4?§gggrintendency of ilotaries and Registries Circular Number 8
(Noverber 5, 1962).,




at all and camnot be recognized. Transferring property by private

[N
PR

e
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.., If a prxvatc document is nelther recorded nor recognzzed, the

» teg
VIS S YR

Supreme Court considers it a document thhout value, easxly subJec

to alterations,. . . without authentlcxty of 1ts orlgxn,. o and

without merit es evidence on its own."

i ‘

In resl estate transactions private documents have no validity
means leaves the receiver without property rights. All acts through
prlvete documents in regard to rural property transfcrs only prov1de

ev1dence of intention which 1tse1f must be establlehed in the courts.

Prlvate real estate transactlons executed out51de of the notary

and reglstry systems are neverthelcss very common and aeveral kinds

1 ]

of cases 1ovolv1ng private documents were studied. .

1. Letter of salc

' . ' RO I

B e . .

A 1etter of sale, 1a a wrltten note from the aeller to the buyer
Lo . oo {20

by whlch a ?1ece of land is sold and ohysxcal possessxou of the land
to.

is teken at the same time by the buyer. Usually, two w1tnesaee\'
give evidence of the transfer by their signatures.

In one case studied the content of the letter of sale was
similar to that of 'a public document, using: thé' same clauses and
almost’ thé same legal ‘terminology. The buyer had uninterrupted
possession for ten'years withoit any legal-clairé from any other party,

‘giving her a strong principal of evidence’ in case of future:dispute.

‘HoweVer, even if nd one with better property rights drgues- the:ic

ey

ownership, she will continté- £d’ bb!'a mere holder with & predariols

title. Her successors wil; cultivate the land.in.the same conditions
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., P S AN T2 DA SR T . BRI R IR A F%7 4 e - I
as the present holder, perpééuating the defe%t1ve title. This
L PP T g o - '
landholder did not use the existing system to legalize her property
rights due to the éomﬁli&ations of time and cost implicit in' the

sYstem.48 ' . ' NN

P T S , e,

[} - p -

" 2. Promise of sale

’ R 2 foe s R . -
A promise of sale document does have legal standing and uses the
"'same content as a deed of sale. The contr&ctiné parties expressly

Kl

stété thé; they are entering into a promibé‘to sell and purchase.
An important part of the document is a cléﬁse on "penalties,"

or in other cases an "obligation fund". In the case examined here,

the grantors of the promise of sale did not differentiate- between

penélt& and obligation. The penalty clause was written as follows:

L

", ..if the promising buyer does not pay the price on the

daté‘set} he will lose the obligation fund he has given,
a0

o -

" and if the promising seller does not fulfill his part he

[P

" " 'will pay an amount double of the obligation fund ‘to the = °°

k9 TR O

o bromisihg buyer....
J~Esséntia11y, a formal promise of halé;complétedflegéi}tfansfer
f}équifements up to tpe regiétrafion stage. Hoﬁeéer, it still produces

'ﬁa‘pfecérioﬁé title because it‘guéfanteeé'dothing‘more-théd physical

possession, That is to sav, it provides the exercise or property
~LT oL e s e, IR L C
rights, not as an owner, but in place of and in the name of another.

- . - B . . -t PR
L e I . PEERIY S V< TGO | N H N

R RN S SN T PIL R ITE STICNP B S SRR IR SV SRR IS
481hterview with Mrs. M.A., Villa de Leiva, December, 1967,

PY I 'f.‘.(’ ..'"L L e 8031 e ”'T.;:" Pl o' LT il A0 P

agPromlse of ‘Sale ‘subscribed in Santa'Sofia ‘on August 15,1954,

] ' . . .- . B . .. o
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Fey farmers, legally. ﬁormplxze thrpqghdregiatrgtrpp‘the’lromise

(LR

of, sale contract and many of them cpngideruitle'legel transfer of land

R

righte. szen the complexlty and hzgh cost of transferrlng 1and many

look only for an official-~looking document which in some manner

I

certifies the right to use the property. Legal transfer procedures

are not always within farmers' physzcal reach, and are costly and
lengthy. 1In practice, many farmcrs experience no difference in property
. . M ' v « ‘ + [y

security between the }egalhsystem(?pd the informal onme, Yet thls

<' <

customary practice basecd on good fa:th only perpetuates complex and

[T RN

insecure land titles, ' : .
; . e ca . . P PR VI e .

3. Sale of possession rights L e . .
23 ' ' (PRI A K ) SV S Tard

..This form of sale is common in Colombia beqau&e_pf,exteqqive1
: , .- ' . v [EPIO RS SR - ML PELY SN

public’tands., Sale of possessiop,rights,qecurs hy one whe‘has lived

on a parcel of cither public or private 1and:§ithout’eha11egge for
(usually) five years or more. At that time the land occupant can sell
his uselrigbts7 He may, qeke a {ormal';ega; sale or he may sell by

letter or other informal method. One example of a formal sale of

'

.possession, equiva%ent tole qgit-claim deed, had the,same wording
B I f [N AR Y " el e b t S M R

.88 a realue%tate eale“ Thle transfer requlred offzczal paper, stamps,

AR L A [ SE U RS A A

complementary certzflcates. notary and reglstry fees, and other details

voaanyt oy R oL ,H,.~':~’~¢ "o

qulowed in a norqal sale.
\ P AR LY S B

g 20 gt 0 8D Tl cuic e eang
i ,Natlonal 1eglslatxon deflnes poss gsion of land as use for a
e } f P07 ¢ TR0 T ol LSRN AT ¢ R il Y

productive purpose. In principle, precedent gives preference to use

- -

possesaloq of land over a szmp;e reglstratiqn of deed.v Othan 1nter-

. pretations 111ustrate Jthe. legalzty_of transferrlngrlane_%;ghts based

L0 A )

on pogsession of the lamd after a minimum period of time. However,
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Mthe simple ‘recorded possession is'mot legally sufficient to acquire
domain or ownership", and, in addition, "there does not exist in .

Colombian legislation recorded possession...since 'the registry inscription
150 . C

i

of the deed is concerned with ownership.'
The Supreme Court has ruled that possession is a Ygecondary right"
‘for the assumed owner of land and a "provisional right" for ome who
is not yet_ an owner but is “on the way to becoming one. In the .
first case, the owner has to exercisc positive actions which are -
economically valuable in omler to obtain absolute ownership. Inithe
second case, the non-iaterrupted cultivation of the land for the .1
. rfequired time' aids the presumption of ownership., - oo e
' ©:+ A presumption of ownership declared by judicial ‘decision, once
.registered, merits a title. This judicial decision is obtained in;
municipal Civil Court through legal proceedings called "property:

" action." This action must be initiated by the possessor interested

. in takinp advantage of his noninterrupted possession or by a person

* nterested in buying possession rights. Until there is ‘a "property

' dction," any transfer of possession awaits the establishment of better

. pights; ownership may remain precarious'if ‘possession’was supported
only by private documents. ' - ¥ T Jhosrwes b b~b'«-fi st
e The agrarian reform laws defide’ procadures:whereby. a frontier

Ligettler on public land can become ‘a private ¢ property owmer.i :These

procedures include the free titling of 'pubiic, lands By INCORA," buti

je

!
4} oM A v et RremyS Er A i et

danal »xi"SOColombxan SupremE'Court;fCassatxon.Mh?‘IOIBQ, XLVIID p. 17,
quoted in C.C. to art. 762; and also Cassation Apr11(27/55,' JU
pe 97, quoted in C.C. to art. 785,
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»only. in: amounts upf:to‘ 50 hectares. Private . mrties;may t:itlef up to
2,000 hectares: at their own expense.using the INCORA Procedure. !

- INCORA has titled more. than 50,000 parcels in this way sinceﬂlgﬁlcwhen

| it was founded.51 P A R R I S
+ ~ However, since the sale of possession rights also creates a full
.legal. title 'to’ property, many farmers and ranchers. have also become
owners. without submitting to the limitations .of INCORA. They buy
possession rights privately, and evade the agrarian reform law's

.limits on size. .New ranch properties-in .the Fastern Plains, for example,
reach 5,000 hectares .or.more in.size through simultancous purchase
of thu possessions of several settlers.. Even in the densely -settled
mountain ereas, new land-titles are being created constantly as land
possessors sell off rights 'to 'lands tAeir families may- have held fo;
many decadeb., ' - Co A BT C
" No .records show how many new property titles are created annually
through the parchase of, possession rights of settlers on public lands,
-illustrating 2 further breakdown in.the title system. . One objective
of land recording is to give the StaCe,é record, of the lands transferred
:to private -ownership. ... If the transfer takes place through, INCORA, it
is recorded and counted. If it takes place privately the State is.
likely.-to remain.ignorant -of the-transaction..: For: this .reason, the

.State itself is in na position to asgure the new owner;that his -land

has‘ not. already been granted -to :someone elsew .5 1" ;. ..ui.so0t9

D S N W B

Y .~511ndtituto‘0albmbiannsde:Refo:manﬁgrarinnﬁ(INCORA),LAﬁﬁhal Report

(Bogotas. - 1967).; 1y
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¢ TRANSFER “BY: INHERITANCE ‘PROCEEDINGS .-

LR 40616ﬁbign’inheritante ptoceduras are so:. complicated and.costly
that no one Géqtstto undertake. them ualess. the! property to be received
has cvnsiderabie‘valhe; The civil judges responsible for inheritance
procendings cannot inturvene in initiating actiuij the initiative
must' come from interested parties.. .ol . Cot S

Legal procedures for inheritance ave - further Hampered by the need

' to pay extra-legal "expenses': to judicial officials, in order to
facilitate action.52 Such practices.have "reached the extrome of.
‘creating a hierarchy of privileges and preferences...in the civil
processes according to the stipendvchargedudr the overpayment made...
b& the parties to a suit or their attorneys..... -Some lawyers are actuél

‘ actomplices in maintaining such customs."5§ -Money-is also needed

For-lawyers; depositaries; appraisers, land surveyors,other officials ' *

EO

“-and"occasional héirsy - 2T v oL (o e e L
" -The ‘time spént in inheritance:proceedings varies from three months
to 15 &ears.' Lawsuiti ara’ short when:there.is unity.in, the claims,
but-the right -of exception!of the "parties to.d.suit’'is:unlimited,
-" prolonging 'the time of 'potential-solutionil! The' passive function.of the

A I3 ..y

coden Ll e aa Tt ey Al it doarnds oo Lo rilo vyt o suis sl
Interviews with many lawyers; among them, D.F., M.C., and C.R.,

52
Bogota, Apr11, 1968. ~~T-n_-“

J" ” I N R PRI N n" Lo AL rr g d “

53Alfredo Araujo Grau (M1n13try of Just1ce), Cxtculan a: los)
Jueces Civilag del Circuito y Municipales ( no date ), examined at
local court of Villa de Leiva, March, 1968.
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civil judge impedés:the elimination of;stubborn-and unnecessary
claims as well as exceptions presented by the parties. If the
‘parties to a:suit do.not ask frequently at the court gbout. the course
i of ‘an action,-it will not get attention. - ., _ - L s
i 3'5'Arcordingly; many persons abandon cases due:to hopelessness .
or lack' of momey, leaving the actions in.-suspension. ,In 1964, more
than half the 3600 inheritance cases:-in the courts, were. inactiye,
o¥'suhﬁended;54‘ The.:summary below of inheritance procedure,.

based on case observation, will demoustrate why excna-jydicigl transfers

[y

of inherited propefrty are common. U S SR
i) The same -type of .initial petition.by an. attorney, representing

‘“the partles in the' suit'is rcommon.in all inheritance proceadings,

- These requests are .usually accepted by the‘judge.in.a judicial .
deéreé.I’The’drit'repeéds.theirequescs inithe form of a court order.
5it (5 The first petitionrid always. accompanied:by. a_series ,of ;pra~
batory documents: (1) death certificate of the deceased person.issued

B

éﬁy!a”notarﬁ" (2) marriage-certificate ofithe deceased; :if, he was
Pmargied,lzusued 'by the notary:who:registered;it, or a mgrr;ag@
‘certificatenftomltherCatholzchhurchfpluaxancertlf;catq“fronuthe,
fn&;hryustatzng thatfa license!does~not existy . (3) birth,cextificate

from the notary office, or 'Church cert1f1cate plus the statement of

eta it

. \F £l
y bue L U ehed rodd saems oy [ vner St o ey alos

54 BOET gl (‘Ju'iO;
DANE, Anuario General de Estadlstzca 1964, Vol. IIIJ Justicia
(Bbggggg;%967). (



http:accompanied.by

31

0

- 4 N { . 0 ‘—~' - [ N B “a .. .4 foLT et ,
the notary of nonexistence of officidl repgistration . (4) powey of
e

attorney previously presented’ at the court by the ‘constituent, '

The interested person must obtain these certificates at his

“own expense. Often legal and extra-legal fees are dlso’ charged.

Wotice of writs is given to the parties of the suit and to

T e, . ai . C e .
the official inheritance trustee. Proper record is put in the' -

"l . ' S ¥ . . ! o s c e 817,
brief. ilhen there is no notice of the writ, the judicial decision

‘i;lposted on a special bulletin board ‘or on the wall of the judicial

seirétary's office. This forn of notice reportb“fhe type oi suit,
names of the defendant and the'piainéiff,’daté of the décision, ‘Eype
of writ, suit book, papes, and observations. It ‘follows' ¥egulatidns
established ‘in the Code of Civil Proceduve., ' '+ ' «i78378 £d3 o
Notification to the official ‘of ‘the National Tnterhal Reveniie
Agency responsible for settling {nhéritarce taxes ib -altiays‘made
personally. 'After this, docurénts “aré daffied’ts'His office-ad /!
often as necessary. Of a1l thetotices to the ‘tak ‘tristéé, ‘only one
is 'feally useful, the ndtidce "df “Unpaid ‘taxes Which must Be paid Béfore

e v A ' -
faeni D SN PN R LN T b B N TS R

-

Soll e v RS P Nt .
the case can be continueds = -’
: : (3 " "a" el - R RO RS ALY T e
The summons edict gives notice 'td‘all ﬂeréons'having an “ifterest
Egiaagrs nl 0 T oedewaee o en e Lot bRl ine 1oen P e e el §
i{d “the suit. Tt ia ‘otdered by the “Hrst Weit ‘of 'thé ¢ivil “jidge.

L AP TR PR S PO T 19 Mgty fry v I o« " hem 1, p TV 1
The ‘edict ‘Fem#ins posted 'in-the secrefaryVs Sffice for oné ménth’®
5-'2.321; ’\lii M K o Y totg e, AT INAR! rie o e ligre G N,
and is also published in local newspapers.’ The edict is'vreparedon

. B T NN NG L 1M T ne o e ; set g S NIt e ;e bigo,
official paper ‘and Hds ‘Notifidatiors of posting date ahd temdval'vrith

3

'"L:i: IR s gvnigs s T R e I AR AR o Forys - g Foare
the ‘édrresponding dadds and"the sigiabire of ' the dacretaly o ths "court,
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The edict on official paper, the mwspaper, and three or four

bulletin board notices are added to the lawsuit, file. Sometimes so
many copies are -attached to the file that its volume increases fantasti-
cally; the inheritance file of ome case weighed more than 24 Pounds.

.+ Cased .encountered show the participation of enardians or trustees
for. minors in the inheritance gr‘oqg“edingi. The guardians may participate
by virtue of three judicial meagsures: appointment, authorization ko
act, and possession, Upon fulfillment' of t:\hese r:',‘tpa'ls, the guargijan
presents his initial pgtitipt_x. .. He requests exactly vhat was requested
by the attorney who opened tahe ,lsui.t:. ,:I,.Ii.}‘:e‘y'i'.«:e, he p.rle‘sent‘s‘ ‘h}iijs‘r.?ql‘aim
.and the probatory documents already mgn,tioned. It _jg logical l:o".:,“
,demongtrate .the legal interest of the parties who, p}gig some r*”gh%t:

in the estate, but it is unnecessary and costly to, duplicate the
probatory documents already admitted by the judge. ... .- .
.’ An .appraiser designated by the Internal Pevenue Agency intervenes

\

in the pame of .the national treasury. Generally, the heirs agree
,9n-this person in ordex tq avoid more expense, although they can.,
1eppoint, their own appraiser.  Thereis gn inrernal proceeding.to
select the appraiser by the fiscal agencyy, ,f.p'ljlug‘f) t};;es_g ,:fggt‘:,s) are
~Fegorded ﬁeq‘fa-dp%d. to the file., 15, 1 teodn the eninned g

efpe 1appraiser .or appreiears play, ap impopeant role in agcertaining
all;the wightsand property of the decedent, in inventoring the .

-estate,.and setting valuation, Fees for them.are get by the judge

1% )

jand promot. payment is .3 requisite for approving inventory and, ..,
.evaluation, and continuing, the proceeding, Attorneys and guardiang
collaborate in the assertion of the rights and property of the estate

as do the judge and clerk.
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“''7 ¥t 'is usual’among attorneys, upon presénting their initial- -
petifion, to make the statement that their represented clients-accept
‘the inheritance with "benefit of inventory". The statement allows
the attorney to limit'the responsibility of the heirs up to the .
value of their part in the' estate. The attorney of the case must report
in'his initial petition’ the ripghts and property of the estate, showing
its location and the proper means of identification.  If there is a
will, it must be added, or the person who has '‘custody of it must. be
identified, - S o

Inheritance taxes are paid at the Intérnal.Revenug;Agency.'yﬂhgse
taxes are calculated on the ‘total -net assets of ithe estate and are
detailed in this way: total inheritarcé value, .assignees, overcharges,
payments nade, and' fines, if any.. Thé resolition on, tax:matters iis
cbﬁmmnicated to the attorneys“by.placing a noticelin a-visible.place.
Three days’ after”the résolution, theldamh‘officerdeclares.iq;execﬁced;
‘The resolution is added to'the lawsuit 'file,.:iv#/.uxn 1n3 2ovisvog
s payment ‘ofthe inheritence:taxes is.in practicebavprecondition
"to ' approval ‘of inventory and valvation! m&he“revenuevaéencywiasnes a
“Félease,” upon’ request ‘in writing by the attornéy, who:must:submit:
“evi'ii"e'ifcé"o'f"i)a'ifmeht.' Goot vdeens b avizos LY Ldiw oommbounn

The prouess continues by requesting the estate division and the
nominatiti 'of ‘the-partitioner. ﬂheﬂjhdge‘dpptOVeauthevparffiioner and
orders that he be given legal possession of the job. If the partitioner
is not named by agreement of the heirs, cﬁe judge has the power to |
appoint him, It is common practice to name as a partitioner a lawyer

friend of the attoruey directing the case. The partitioner receives
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" It is usual’among attorneys, upon presénting their initial-
' petiéion. to make the statement that their represented cliunts ‘accept
“‘the inheritance with "benefit of inventory". The statement allows.
the attorney to limit-the <esponsibility of the heirs up to the ..~
value of their part in the estate. The attorney of the case must report
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its location and the proper means of identification.  If there is a
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payments made, and' fines, if any.. Thé resolition ‘on tax:mattersiis
éoﬁmunicated to the attorneysby.placing a noticeiin a-visible.place.

Three days’ after the resolution, the :same’officerdeclares. it,executed.

* "' The resolution is added to’ the lawsuit 'file,.:'-Fquain w0l zaciivoq

hediy

20 U'Pagment ‘of ‘the inheritencé takes>is-in practicetauprecondition

to approval of ' inventory-and valtationi :The’revenue:agency:issues a

"") indr s LR . s . P N a
MP23L16ase,” upon request in writing by the attornéy, who.must:submit:

-Bel

et r 1, . Y Al v ro.n vyt - 4 4
evidence of payment, ' ' <LUA2¥cm OnI Aviioe LT JHIw o soasbrasnan ol

_ The process continues by requesting the estate division and the

e e pemeliatn et o

rﬁd%ﬁﬁﬁti&hj%fﬂthé partitioner'> ﬂhe“ihdge’dpptoveantherparf¥%ioner and

. orders that he be given legal possession of the job. If the partitionmer

is not pamed by agreement of the heirs, the judge has the power to

appoint him., It is common practice to name as a partitioner a lawyer
i - ‘

friend of the attorney dJdirecting the case. ‘The partitioner receives
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advice from engineers,; land surveyors, public. accountants, and others
‘as the case may be, which obviously increages the gost and reduces the
value of the estate. The partitioner is not legally responsible for
his work. He may assign parts, of the real estate he is q@viding

.{n a way not compatible with the original document, dve to influence

' from interested partiea. Wo one is responsib,le.s5 laking someone
'rasponsible would imply a new and a different lawsuit, gometimes as
costly and time-copsuming as the inheritance proceeding. .

The estate division is written on five, ten or more sheets, of

official ‘paper. It begins with a short history of the antecedents

of the case. The length of the history depends upon the eloquence

' of the partitioner. Next follows the active and passive balance

.of the estate, which is usually the same description made on the
inventory aad valuation act. This is followed by the adjudicatiqg of

. the'rights and property of the estate. to each heir, separating
portions for expenses, debts, etc.: 1f.a portion contains real estate,

::the land boundaries, location-of. ;it,-extension, and the notary and
registry references of the title of .the deceasgd,pgrsonJargwfpgngcribed
in’ the document: The -act ends up vithaa-supmary;of,valqgsqby,pprgion.
in accordance with the active and passive balapge of the estates,

;
T L . . . -y 1 by *
1Wa bus o el 2odre add aaiiaudetd VO BAUATLIEAD GRG0 0 uill

R 1‘:"5Zl!nt:er.-‘.view; with+J.B,..farmer ofy Lvilla},dg;(pe;vp,»‘,qupgggi 18, 1968.
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©,» In many cases:the estate divisions in.an inheritance p;ocggqiqu
are agreed upon outside the court. by amicable division among hgiga
in order to save. time and money. The amicable division must then
be authorized and approved by the judge of the case.
In many inheritance cases, unlicensed practitioners, supported
-.hy lawyers, control the inheritance process and manage the administration
oﬁ;justice.56‘ Most of these practitioners are familiar with the
legal mechanism of the process,and are favored by the friendship‘ .

Vil

and advice of many judicial clerks.. Their knowledge of law has been

F A

acquired working as a clerk in courts or in a mayor's office, or
: from a few years of study in law schools. They are able to write
spetitions which are then signed by their protecting lawyers; these

lawyers. do no more about the case.

i e

. . -. The final stage of the ipheritance proceeding is the obtaining
a:0f property title of the new inheritapce adjudication at the reg}sgry

and notary offices. % .

e ¢ . [ ety ot 33

.. Amicable escane;dig}qigns, mentioned above, are frequeg;_qithin

-lagal nroceedings but do not rgquire.judicial proceedings. Un-

-
s el

fortunately no statistical informatiop pinpoints the[frqquaﬂcy oﬁﬂ i
K Y i a wend LERCE AT .
amicsble estate divisions within .or outside the court. Mamy of the

informal arrangements.do not pass through registry or nogagiﬁy

EEI O

offices. The name of the deceased contingeg to appear on thel ot
v ] calt L A LAORLGS

cadastral lists and cadastral taxes are paid in his name. Sometimes

L T T T S T Ty

B

361114,
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pdféfdﬁd’af the esfate amicably divided are individualized in tle cadastral
lists unider the ‘namé of the lieir b&cause he was ‘found in possession

at the tims of cadastral inspection. He pays cadestral taxes in his’

name, and such receipts are accunulated as 4 proof of land possessiod

T

in éése of later legal dispute. . o

" 'The extrajudicial division'of an estate or any other common property
is made by the heirs' themselves or 'by a police conmissioner or mayoi:
Whatever is done on the 'site is usually processed through a notarial’
office, and evidently some régistrars minde the’ corrésponding registry
inscription. L

The Supreme Court has ruled oh these cases:’ "The ‘registry inscription’

of a' deed containing extrajudicial estate division...does not substitute
for the inscription of the right of actual possession of the estate,
because.l;it does not cancel thé“r&gistiy inscription under the name of
%hecoriginhl ovmer, nor By virtue of such inscription is the inheritance

transfer made and registered...."57 B |

" In view of such a decision, the extrdjudicial amicable estate
division has no legal velue, and the possessors of the inhérited’prdperty
lack ‘secure titles. The bniy Yalue attributed 'to 'the amicdble: estate
division out of court derives from tﬁéﬁéédd'faztﬁ'df the heirs; but*
their children may dispute the dfreémeit:df any*eimd;“taiding’those’ |
holders difficult situdtiongs ' ™2 buenwuob odd 4o wiia WT L uraills

Lo oo e o1 pored Inrronbas bors o ederl {oTigobrn

57Colonbian Supreme Court, Cassation April.leSA,*LxXMll,,pg“387.
quoted in C.C. to art. 1382,



Private ‘and amicable solutions 'to. property .rights perpetuate
the common situation of lack of sacure property title among land-
holders. The situation is even worse when common property of less

“‘than the’ minimim area established by aprarian law is inherited by
‘fiore than oné heir. Agrarian law has established two measures. for

g

such cases: one gives the right to any heir to buy part or parts

i Y ! . ° ¢« v o . . -
'of the estate,’ if its division would reduce the size of the.parcels

to 1ess than ‘three hectares; the other allows request for judicial

decision to catinue the cormmon property if the family derives.its

dafly 1fing from i€ -1 U2 chivas, s
oo gidh golutions; howevér; cannot be'!feasible for these:small
‘'farmérs unless judicial“and'titling procésses become accessible, less

*eostiy, ‘and'quicker. There are also-cultural and 'social norms--under

4

“fiich farmérs’are’anxious- to-continueton: the land of their-ancestors.

10 3§51 “¢onsequéntly, ndt dasy for" farmers.to-accept:either of:.the

¢y

legal solutions.”
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/“V« - BOUNDARY IDENTIFICATION,AND LAND-MEASUREMENT., ..

- Since boundary descriptions,form part of the contents of land
titles," the system of' boundary identification and land measurement
‘constitutes a major part of the legal study of land titles. However,
. ' appropriate legal proccdures and tachnologies,: which allow t@e farmer
‘.to define and clarify the size of the farm he is using, are often
.-Tacking. : C L e o e f“

Marking of boundaries in Colombia is carried out ;under the
dystem of :metes and bounds, as in colonial times. ,This traditional
nrdctice is so informally applied -that.boundaries are almogt never
.axact .and are usually-defined by verbal descriptions,.not(g;qcige
‘measures. No maps, measures, or artificial markers are required.
Hoéwéver, what is recorded in-words must someday also be recorded on
maps, since there is no way to aggregate written documents fo, .
determine what land is titled or owmed.

Here again, the State cannot fulfill its stated objective of
knowing vhat is public domain and which lands have been granted to
private users. As could be expected, the State many times has given
overlapping parcels of land to differenp'cifizens at different points

1

in time.

\

According to the Supreme COurt, land measurement is not necessary

for a valid real estate tranafer.58 However, the COurt 1tae1f,;

\* /'t
. 2
l
S
o

580010mb1an Supreme’ Court, Cassation, April 1/25 XXXI. quoted ,
in Ortega, op. cit., p. 183.

( \
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following 'the: Civil!Code which requires determination.of the land
by ‘size or boundary icentification in order to, tzansfer a "real .,
thing'",: has decided on .other occasions that there is no individualized
property, nor property to transfer, if it is not measured.>” In
spite of this ruling, two other decisions of the Court, twenty-
eight years apart (1925 and 1953), still leave .unsettled the legal
'requirements for measuring properties, . '

Confugsion in the law results in confusion-in practice. Farmers
usually do not measure their land, nor do they transfer it by .
‘measurement. ‘'Any.measurements which are taken are made in general
ways using.a veriety of units and expressions peculiar to each region
and:to each century: Common units appearing in titles are the
fanegada (1.6 acres), wara (2.8 feet), cuadra (6,400 square meters),

plaza (same as cuadra), Pucha (amount of land that can be seeded with

‘about 800 grams of corm), and Cigarro (distance walked while smoking
one cigar).: Many agricultural producers do not know the area of their
farms, and the:.plrase "more or less"-is frequent -in public land
documents. ' The only accurate,sand-technical measurements and markiags
of boundaries are found-on urban :lots,-ruralk-lands. titled by INCORA, a
+few farms privately measured; -and lands maasured,asdafgarr,qﬁfqhng
colonization or regional development;project,. i, cnu: vtoy nuorld gua

afl e rune cnmnenn b ol cudasd catesoua

Nem e ot i

«.3%1bid,, :Bentence:ofMay. 20/53y: LXKV, Per 99 quatied in, C.Gy.
to art. 1887,
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bir The‘vétioﬁb:ﬁésééfekdmined'reéh;dihg land: boundary. description
and measurement:‘in ‘rural: Colombia“ fall intocthree general .categories,
‘traditional; semitraditional, -and modern;.all.of which: comexibt.:. .
at"ﬁreséht.‘”"' L T K LR PR SR N: SRR IR I

1, Traditional Descriptiont: ! A T B 1

r

'The ‘traditional -description of moperty lines is characterized
by incomplete details, utilization of surface phenomena, orientation
by ‘sides, "dnd use-df "adjoining ovmers! names. Such descriptioms,
based on vertal terms rather than maps, do not.offer arclear location
of 'the land, 'either in space or in time, ' They usually are long and
‘confusing. Landmarks”are inexact particularly vhen they are as.r
general as in-the studied cases, which used terms' such as mountain
Ciidgeﬂ, stéep hills, rivers, streams, ditches, fords, plains, ewamps,
:HaSh; banks,’ slopes, springs, etc., 'The orientation cf the land; -
"Gsing sidés, head, and Base, is not precise if these base lines .cannot

‘$e’ reproduced. Such eardinal ‘points also depend upon the posttion
takén: on' the 'site. - Thc use of adjoining ovmers''names as general.
-references- doés not help to identify.a rural property.over time..'
4¥0e. ' Begides- surface! phenomena, markers such as' stones, fences, trees
and- roadstmay be" usedi.. In cases cxamined, .the most.comuon-trees noted

are those corresponding’ to'each thermic 'level..: Among .them .are;the

cucharo, huche, dinde, and guayacan, each of which has hundreds of

specieal, ‘théif’ names . changing by'region'or eveﬁrwichiﬂgbhy'éame

region.



‘Cases illudtrating the failings of .traditional:description
tethods ‘range from a royel ‘adjudication.of 1636 to-a notarizedj- -
documient of "1967. ' - i ta s o ot ooa pe T

‘d, Semitraditional Description “ o AR SR

Semitraditional boundary descripcions:.have -the following - -
"¢haracteristics: orientation by ‘the sun's. 'position, us2. of.decimal
or other length unitsg; use of:grtificial<bordera like wire and ;.
stone- fences, 'and use of marked stone piles. They tend to bejbrief,
T These methods are steps.toward technical demarcation of . .,
properties, especially if the decimal system, now required by law
decree No. 767 of 1964, can be firmly, established in practice,

0 ' . Semitraditional description may. <uffer from the impermanence
of artificial ma:k;rs. " Also, descriptions of mixed utilitygp;gut;
for instance, suitable landmarks may be specified without lengths

v
¥

being noted.

R AN R PSSR S g

3. Modernm Descriptiom: "t . o elin, Jscbaey 00 8

*¢odern land description methods have been recently introduced
in Colombia, principally throngh 'the INCORA: agency and.private
engineers. The system is clear. It requires the participation of
skilled people and gives the owner exact:knowledge of,the,piece
of ‘1and ‘he possesses:’ This'new system providesijuridical (indi-

vidualization of property, and any controversies on boundaries

can be easily settled.
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i1 Phe direction of ‘each segment of a property.line, the length,
and-the argle of turn with adjoining link segments, are indicated.
1f one can find point one, or any of the subsequent .points, the
whole geographic shapg can be reproduced. , Almost all land parceys
in Colonbia are ir&eguler in shape. ' : '
4 If this work.of INCORA ware done by cadastral agencies,, enoygh

rural properties might be completely-ideutified in order to make,

o ﬁp'local charts. Unfortunately, the cadastral agencies continue,

'
P

identifying rural prone;t1es by means -of maps accoxding to, deacrxptxons

offered by the landowners: Such' .descriptions; use the narrat;ve.,

¢

.. : ! 1
method imposed by tradition.?v - e, LN “3. N T LI
I

" The INCORA methods, in’ summanyacexhxbxt seyeral, features which

“ghould become mmmal standards. for all’ dand. measurement; and;:’ ¥ L\

9 /
i

‘descriptions v - ’35“’T Juoyse odaraboal aldsline .eensiwyf e
y : / ‘

1) mapping by local units, b , r hﬂs / o1 basg
2) using standard units of measurementyis: i vy, . Ko L

e Jpm Vet

[

RLISYY )[R ﬁ*‘leastlnnelpermanenc*uozn;wdelznuteden“ achplot,

5314 vrotientation by\cardrnalxpoxnts andzeqcablxshmeq§4qig ei

RN
Camizeie béhchmafksyftiAbww YU ceafn ol oreateed L0 B anaEinafg
”‘ ¢ i oy ; ! - "
93 15 !-parcel-'mmbers, Vs ey il Boeen Gt By wabiiie
N . [y .
T ¢ iy . wglla ., . ' N '
th06) +. offidial »rééordy and:map.surveys to -property, holdersg.yy
' . W - .
i
o ”:Q‘NJDL’ ar eolrrayiiaos v by viteeete o J‘Jﬂi"ﬁ EAIEY
BOUNDARY DISPUTES
L D,[llm "\Jl N !
¥ A preclse land descrxpt1on method would be 1nva1uab1e in

resolving boundary disputes over rural land in Colombxa, which ‘are
nowy settled in one of thxee,ways: (1) private procedures, (2)

police action, and (3) judicial precedures. i f

’



Private procedures are carried out independently of official
particibﬁéi&n. 'Neighbors of adjoining properties simply get.to~ -
gether on the site, sometimes accompanied by other persons who act
a3’ amicable advisers. They try to'identify possible landmarks..
or surface phenomena which they can remenber, or which appear in..

ddﬁuﬂents they may nossess. Landmarks are then set if they do

" not exist, or renewed if possible, and distances are paced off or:

otherwise estimated. A change in neighboring landowners generally
causes new conflicts since the original determination of property

lines was based upon the good faith of the original parties.. .New

"disputes ‘are settled by negotiations, using any one of thethree. :

procedures. A T B TV £ U2 P S e
: When boundary disputes arise; -many-peasants-takertheiver. sirj

complaints to the municipal mavor, who-i's aldo:therchief policers

commander in small ‘townd . "iIn ‘a'poliéé actionjboth partiés-appear

v

before "the mayor' and pradént’ theiriclainstorally 6r: inwritihg:. o

“The 'mayor ié’hblighted'to listen’ to their' complaints,as wéil, ass

to the testirotiy of witndsseés! !Upsn’termination of :the.hearing :
the mayor’ {ssués”a decision! vhich istactially a’ fecommhendation: that
need not be followed. If the decision is not accepted, th%{.:bUU
partidshave two alternatiVest™to requést'iniwriting that the

A

mayor's hearing cuitinte with- a'wistel imspéction:ofithe site,s i

i
g b Gy P S A PR A -~ . f
or to-initlate judicial- litigatitn in thes CiviliCourti! b« fivil
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.. If‘the dispute-is settled on,the site, an act is prepared
reporting the visual inspection, and all the details of the ,
proceedings, such as time of initiation and termination, parti-
cipants, testimonies .received,.documents submitted and reviewed,
claims presented, and the solution of the dispute. Uhen the mayor

" cannot reach a decision, or the mayor's decision is not accepted
by one of the interested parties, the mayor orders the certification
of this fact and issues .a type. of. interlocutory decree under which
the boundaries remain as they were before the .conflict arose. The
violation of this decree is subject:to financial sanctions. The
parties' only recourse at .this stage is'QQ;:qsor§~£p,cigil.}igigﬁtﬁon.
Expenses of the visual inspection are borne by the two .
interested.parties, if -they:mptually agreed.on the request,.or by

the :party - wio requested ite .- . - < ¢ taing e sy i e s

veue: Judicial actions.to resolve.questions of qupﬁgtlegggg!ggg*

heard:beforeEazcivilgCQur;i.gThe;gpjegggyealoﬁfthg,actiopjaggn;quf
set, [clarify,;ox -rectify.property lines based on publig or priyate
documents, . testimonies, :and,vigual inspection on the site, The |

b by £D

.Jfroaéduramforqxhip acgiggjisngsggb}ispgdipy,ghe_C;yﬁ;ﬁyrggeQQra}:
c°de'6'9“'3 cBadguone dumr oaj omainiach < bl el o Jod h‘ L
 ohs o£€Jaguary.;1964;n£h9:e were.678; laysuits.concerning: the
determinationi and-marking; of boundaries .pgading.in the }’{qu.c;‘.ptai]h

Civil and Mixed-Jurisdiction, Qqurx:a.f:fl - i During; 1964,, 243 cases . |

& bl

60Jorge Ortega Torres, Codigo de Procedimiento Civil (C.J.)

“(Bbgotiz Lditorial Temis, 1960), Second Book, Tit. 26.

‘ 61DANE, Anuario General de Lstadistica, 1964, Tomo III,
Justicia (Bogota: 1968), Graph MNo. 199. :
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were decided or transferf;d to higher courts, and 282 new cases
were initiated., Thus, there were 727.cases ‘pending. at the end of
the year, and of these 492 were in a state of suspension--there had
been absolutely no movement in these cases during the year...

‘ ~;The'work of the courts-in that year included-396 . testimonigs,
92 visual inspections of sites,:6'.replies to interrogatorieés, .-
1,167 writs, and 25 sentencese': - © -~ i . . . fran

. .While this pace of the judicial process seems very. slow,.',:.:
it should be realized that the magnitudeiof the problem is endrmous.
The judicial procedure normally takes two yeare, and once again;na‘
the length of time, hiph costs, legal formalities and other -
difficulties create great inconveniences for thé:parties-and-delay

\
sglarification’of the problem: -
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CONCLUSIONS: AND :RECOMMENDATIONS .~ sniviel o v
Gf, swofids nobonot o G o T AT e e s es e
This'.study-has ‘indicated that the transfer of rural.property
consists of innumerable complex formalities. The nost acute probleméb
currently facing the notarial and registry systems in regard:te "
legal security of real estate are those of 'organization,. quality,’
method,&nd content.- Both the motary, and registry systems fail
:iny .their ‘objectives of fully legalizing and guaranteeing acts.and-
contracts within their. incumbency. .- =2 swva.oer o inis.oup o J
The .process of legalizing.property ownership is arbitrary and
inconsistent, - Certain-legal.requirements.gre-not-fulfilled because
of political, social, or economic influences; causing demoralization
and uncertainty for most property owners. The number of complementary
certificates, for which the client is responsible in order to legalize
transfers through sale or succession, inevitebly involves ptolonged_
wait, discouragement, and unethical adminiétracive bractices. It
is impossible, for example, for notaries to certify that.they éﬁbﬁ
all of the clients utilizing their service, a practice now ¥equite&
of thenm. |
The requirement of special witnesses to guarantee personal
‘acquaintance with the contracting parties is seldom met. The ‘
obligation that the notary be present to authorize an act also

is usually ﬁot fulfilled, nor is the prbhibition against extra~

legal charges observed..
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10 pthle certaln legal requxs;tvs are not met, others are

contradictory. The potary, for example, must warn of the

presence of unlawful clauses in_a,cont;act, but nust zuthorize

these on the insistence of the clients, Notary acts that have
been, registered are supposedly authentic, yet such authenticity

may be challenged through legal actlons.

e, 4
' 5",’,’ 130

yo:arigl and raegistry servxcea .are publ;c but are adninistered

P e,

and managed by private indiyidgals.‘ An pfgicial pgggq;m;gg,gptayy
‘ox; registry functions must be a lawyer, unless he”haa hgld‘phe

.position.for a certain time before this prov1sxon was 1nst1tuted,
- 4 t . I"

a circumstance vhich annulg the prerequisite., Inherent legal .

ETe b
-contradiction and general laxity in follgwiqg‘thq?lawﬂqou%g be
P

. .
IRAL T N A A PLE TR S Y 0

demonstrated indefinitely.

EAP LR S '\‘, e« -

Selection and designation qﬁﬂno;pgies.and'gegxstrars are
frequeptly based,on strictly political factors, with little
. PR AT BNST VI s oy T avwinn Ty g

consideration of technical or professional criter@a' accordlngly,
- T - - .l by Y P r ",‘".‘..e ] + .\T '-‘\ * -

A
vaudee LM

efficiency and exactness. canngg-be, expected. .

= by e, NNV

This study has also examined, the private property negot?gsigns

vhich;gxist outside the formal legal proceases, The acceptance

\..‘

/of informal or customary systems, suggests that. the formal inst?futional
. S . A % welan oot W . [PV A v MRS A B 'ﬂ\

. mechanisms. are Lnaccesslble to,many, people.  Lette.s of sale,

ypromises,of sale,, Luying and selling of possession régh;gl agiqﬁble

inhexi;ggpe“divisioqs,,apg,q;hqr;ggﬁcablqﬂdiv;siogg of lanﬁ have

vaLpg;qnly:jngpggr‘qs“theycpnq;acting,ggrties gc;_ﬁqygood falth.

Lt . L

.The anomalougfownershxpuln these cases can, reeulc 1n legal, economxc,

!
v A!n

and social conflicts after the original contractors are no longer

-

available for consultation.



Adverse possession actions, which lepalize the’possession of
land after,a specified number of jears, do mot provide a r;:apic'l ‘and
inexpensive’ solution for’z interested parties. The majority of
farmers trying to obtain titles by adverse possession are either -
fronlt}ier settlers or squatters oii’ land belonging to absentee’ owners.
Both groups have few financial resources; this lack, under present

vterd ’ : (2
circumstances, nakes it difficult for them to obtain justice, par-

[P 4 e YT

ticularly under such burdensome proéedurés.

) dne ’céuse of title confusion is the existence of unliquidated
if:;iléritmices. Although some inheritences haveé beén divided extra-
judiéiailly,‘ they lack juridical individuality since they have not:
béet;.“'sv..l'l;lﬂitted to legal p‘fc;céss'es; Causes of this problém afe’the
cost, length, and complexity of probate ﬁroééeedit’lgs'.‘ Heirs‘are"

L tor ,.' R ‘o Cooaedns .. i . .
afraid to submit to the légal procedure because, in thé’outcome,
Pyees \

others may receive'the property et by ‘the detedent.' Logdl®’

s [T ' J : R
proceedmgs as a means of nang recogm.zed r1ghts effecuve sbeit

¥ reey *y,

to be influenced du'ect:ly by the' financiel’ poss1b111t1es 6f the *

f')_,.;n“ oFrle- LR
part:ies. Honey perm:.t:s ‘access t:o Just:.ce. o

M v
AR UERGENN SO

MR S MR

The pass:.ve rols of jhdges in biVi1’ casds is "Bkasperating )

Bugrdeny e R Ty XL e s e 4 £oan
All (processes are ' jnitiated aitd advanced by ‘the par{:zeé f7othe °

oot ' VT K e USE") cen g eyt s P el e
action. Judgeé' trork cohsists-of seing’ that’procedural’mechaniés
i C B .a.’/ r

are r1g1diy observed. “In chsés' where' 'despai iv) fatigue), ot “1ack of

RIS ¢, M. S sz
funds on the part: ' the uu.tim: ¢ party does not pharalyze' th

) 4 J P RTINS AT AT y 3 “es gt s ved e - -
céée, the ‘Final decisibn may be appealéed ‘before: higher ‘colists’’ v

SIS . (4 I T T S PN ST e e reamy em i ey oy .
Appeal of course' 11ivolvds additiordl expenses’ and tifgli" > 1t sl

68



't . For. the 1itigating lawyer, rapid conclusicn -of a case often.
depends upon his friendship with judicilal officers: Clients
comnonly -search out such a lawyer, presumably to 'asgure 80ma-.. t
prompﬁne'ss and a-favorable aitcome to their sdit. - P
"' Identification 'and measurement of rural property is usually"
ci¥ried out through antiquated means surviving from the colonialo
ara. ' Boundaries of at least 80 percent of Colombian rural ‘land-
ade not cleady identified or surveyed, either physically or .-
juridically. Existing surveys are often unclear and unprecise, )
causing legal, financial-and gocial conflicts among ouners. .
Although it should be recognized: that ‘some government. agenciesyr]
guch- as INCORA, 'aréd-attempting to put into practice new tech= in:»
‘niques’£of ‘measuring and settling boundaries, this work is: slow.:
" Oithe basis of thesétobservations and-conclusions;ithér: ..
following recommendations are proposed,” ‘-t i Vo alngar?lo,
Cod blow, @ war 200 Seodomtuy 1 anlvranien.

. .
po pioldoalol

tolaagu? .2 TMODIFICATION OF THE PRESENT SYSTEM ~ui .13 wd aoeb),

% 51 e Ehtion” of | NothrisL tnd Fepistry Circuithrivsbni o lo 37u0d ’
7134 107 Pakin 11iED 'Accouiit’ that® notarial- and yegistry circuitsrara
¥ presetitly ‘organized undéi’ strictly political eriteriay:it.ig-o7t

Tobbiménded that' theigeographic location!-of’ ndtarials-and. idgistoy
bujppeuits ba revised’ on thbl bdsis of ‘one or more af thé following

criteria: the volume of ‘real estate transactions, transportations

‘faciiities,i and travel time and distance. Applying these criteria

would eliminate some ’not;arial and registry circuits and create. |

gom: new ones.



B. . Selection and . Qualifications-of Notarial-and Registry Officials

Certain general prerequisites should be required., Existing
legislation requiring that all notaries and registrars be lawyers '
gshould be fully implementad as rapidly as pqssible. Special ...,
training courses should be made available to upgrade skills of
officials and auxiliary employzes. Simultaneously, a new salary.
and promotion scale should compensate efforts for improvemgnt.
Seniority, as the only determinant of promotion, is not- conducive
to developing initiative on the part of- these employees. . ;. ;

Law schools should organize seminars on nofary and registry.,
lav- as' electives for students. The Superintendence of Notaries,
and Registries should take the initiative in establishing and ..
supervising training programs, in collaboxation with PublicTAJyls
Administration-and Law Schools, for auxiliary employees and
officials of these offices. : v et ’JQ{ L 143

Selection and designation of principal officials should be
done by the Superintendence of NotarieS'and,RegistFies. Superior
Courts of a judicial district could continue, the present. practice
of:preparing a. list ol three candidates. for each notary. pgq;registfy
circuit.): However, svecial application. formg of the Supegigkepéﬁgcy
‘gshould bd..presented. by .applicants with evidence ofnqpqiququkyifi;
cations.:: The: aplicant -could ‘also ‘dasi,gn_at;e,, placas yhere, p%j,m}ed

to: worky,en -

70
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_Upon selection, the.notary or registry, candidate shoulg‘d

obtain fidelity and performance bonds. Evidence of appointmentrm)

and bonding should be requisites for being sworn in before a

el i
.superior court or city mayor. ucrnfxed copi;s of, the abhmw .
acts should be filed in the Superintendency; and the Super:.o\rj po
TR deop

QOUREw 0l S0 wo Bloois oty iatie 0 0 e eokion L

~JAuxiliary emloyees. should be chosen by the notary oxr . Fegiqi%rar
in accqrdance with guidelines established ly, the Superintendency.

C. Relations with Commercial Entities

' LN LA MY LS
R FINT A A O DTS o agR

i i i for or are
Since some notary and registry offices contract Zor or are .

.given covers for binding deeds from various Gc’onnpjzgrgi.‘al:f._xrms,, it

is.suggested that the Superintendency contract for t,he‘sre, 2 ade

ot
4.

,Fdite_ctIYLWithlsu_Ch"firmso..‘ a0t e ¢ - "t haal

{ A A ST PUE AP0 IR UL TR

D. :Modifications in the Notarial Service .. ...

.
.
29 TANUTE ey 0 2 T%4

re%e, . 1). .The .notary office should sell the requq.requfrﬁ:c ia

_and :stamps, . thug evoiding.the in onvepience,of .obtaining these items

PSS

at..other,locationg,. , ; ' - -

PO A Pl S IT o I (f‘il; T 'jxf‘::‘:' hasg
4i2)*:, The gpecial witnesses; should be eliminated, They are ..

usgless, since the,notary.will, not, refuse ko, draw ,up. 2 document

_Iy“il;j

merely because he does,not kpow the contracting parties. Similarly,

DHI

the-. requisite ritppl phrese. certifying that.the npotery knoys the

s.contracting, partigs -ghauld also be elimjnated ¢ smc Jituj..s‘ qgt:xﬁlolb

inWREXVee, iy 0 nnis ulovagar isdie 1o =siarn wadtr) L1t Lo bns
yo/The prasens; prackice, af pepwisting, any, hystander,or .

"srofessional witness" to serve as an attesting witnes‘q’,should be

[EE TR I

discouraged and the contracting pﬁrties should be urged to provide

their own witnessas.



72

4)'*'The fedufremedt'of 2 signature’in the‘ﬁa#e'of an illiterate
confracting party has no'ﬁracfieal value, ‘since the party usually:
picks up anyone he finds in the office ot street to sign for himi
It should be sufficient evidenze to have a declaration of illiteracy
noted on the document by the presiding official. ' g

5) A series of useless requirements should be eliminated; use

]x,v*

of a certain kind of pen, specification of the number of words

allowed in a line, describti&n of tow and whére to leave blank :ii

n~

spaces, etc. Such repulations complicate preparation of the

~

document and make it dif f1cu1t to read and understand. - "
*"6) A1l forms, conditions, and purely' technical terms registered
in the Civil Code should'be eliminated from the contents:of. thec:i

deed. The document should register only ‘the particuldr datd-perti-

(e

nent to the property nepgStiationi sich as: fiumber’of ‘the deed; -°

fdgte and off1ce of issuance, name’ of! the’transaetion, price references

’of the ' deed ‘of ‘acquisition of the-selling”party; cadastral number
and identification; boundaries by directions and’distance{-liens;
limitatiohs of’conditions” and'benéficiaries; signatures: of!the ‘
contracting patties)’and signatura®and 'seal” of- the” officiala: ' Ho-
Elbfuent exidneds £ Bhtter SHould beincluded "t 0 rursue ¢z
o 5)L;&hbvb¥e5ed£:pfd&éf&éfef;ﬁiépafihghﬁdaffibﬁal'Eeitified”ﬁ

Hly

p stEsults 1n ‘extra expenées and' wastd’ of tife:for:both tlient

and official. Carbon copies or other reproductions of the original

S

docuﬁSBt, signéﬁiand sealed by ‘the nota¥y,  should be 1eégally

PRt 2 au.m
“Hhd) E



73

8) Regardxng the off1c1a1 books, the following steps are

ARHA RGPV FOORD AAAN I L LR B I R AT S AP

o

recommended.

I \ ‘r , 4 . * . N .
r roL i P T , o r i 5 A {:r\ﬂx,(‘q

a) Eliminate the minute book, which contains drafts of

SN 5

acts and contracts. Wany officee have already stopped

FoaoAs u, N
- ’c\;'

thra practrce, and othera kcep it 1rregu1ar1y. Several

< v T ‘z

notarxes commented on the uselessness of the book and
bar o eq 1t
" i ' i ! n I

the need to reduce paper work in notary offlces.

B .
, t f

b) A spec1a1 notar1a1 protocol book ahould be malntarned

/ o, |rb

eecenn & exclualvery for real estate property acts and other
wonsalan oo . e 6

My

[Ny
types of acts.,
Y I VR TR
c) At present, xnterested partrea must search through
L T T LT He i
many books to locate the deed they want. ance the
ot Yy 5 [ n‘r,l

1ndex of Judxcxal records is 1nc1uded as an appendxx

L : R Co e

at the end of each book a card 1ndex should be pre—

;
View S 0T, e I L, 4 FH
' b

IR

pared to facxlxtate location of necessary deeds. Each

1 [ \
B ¢ AR oo N PR S A L .,( e e |n,z~'l1
.

card would contain basic references of the act or

B Yooy Aoy gniinwn oL, s f’

| contract and the book where it is recorded. Based on

4 &
O SN IS T e Vot a3 B ", . 0 m- a

! this general card index, cross reference card 1nd1ces

L
ERATARTO G enn gnT manti o calanilo cistanrens

' could be prepared according to transactxon or type

,‘['” naj- ‘,-':'l[ TR P L L ALY I B o ntad

~of activity. These would be organized like card

S -

\xfﬁ Wb IR S PR oty U L B U AP )
‘catalogs in libraries.

Hant T e b B Lh o e e ol By wenle b

9) It 1a unneceaaary for notaries to record all of the acts

s o) Vs ey Lot :‘." NG L iuiL AN T D
of probate or 1nher1tance proceedznga in order to issue 1nd1v1dual
Wefspy ey wl SR R R SRS NS I TS IR IRVR SN R PL IS IR US4 PO
deedg to a d1v1ded -estate. It should be suffi~fent to record only
PR Lo Do avi g aag e Led RO O TR R L LT

the act of partition and the judicial act of approval. Likewise,
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. . T me e R Fa [N RN < e . AN
recording the entire current proceedings of "ownership" or adverse

possession actions ghould be eliminated. It is sufficient to ‘record

[

. ! . '

the f1na1 Verdict.

1...4“‘ . ' - PR I S
' Y *

E. Modzfzcst1ons in the Feglstry Serv1ce
"'": e To Dot [ VL. T

1) The reglstry would concentrate exclusxvely on the inscription

Ll A R

of property acts and contracts. Other transactions should be assigned

to other agencies. For example, acts regarding commercial association

v N + » .
. h '

.

gshould be handled exclusively by the Canara de Comercio (which serves

N
) ¢

as a commercial registry). “Private documents, powers of attorney

for representation and administration, transfer of rights and

t, .
3 ',

[ >,

xnherztance shares which do not affect real estate, transactions on

.
M

"‘)\a !
future harvests, etc., could be handled by the Natzonal Income

RS LRI g IR S TN vt )

Admanlstratton (Admxnxstracion de Hacxenda Naclonal). This agency

.

" "‘
has local offices benerally access1b1e to the publzc, and the people
IT"I VIS A T B ey f,
frequently v151t them to obtaxn off1c1a11y stamped przvate documents.

e , ) LN Q!

2) Dzrect collaborat1on should be established between the

oyt * B -
‘H |‘ A4 U L 4? "‘, ~ " ." o

regzstry and cadastral agencies in order to modernzze measurement .

o J..*.fr :‘. P g A‘} N 3 N 1My : R N MR PE : '
procedures and 1dent1ficatzon systems for rural property. Official ..
LI AR T TIN TS T PN T LA I P ,
topographers should go to farms to set the boundaries and to make
AR ) L LY A e vl (% y e w')

measurements, especlally to those farms at which the direction and

. ~
oo P
O i U i

distance method has not been used. COnsrderatzon should be given

L R Y e N ' PR ILY PERE TR ORI ro ’

to the eventual establxshment of a "mobzle survey group" for each

Frarbivale o oo 0 0 L T L ety Lgnee v T o yadova Jo
registry circuit 1n order to fac111tate this work. These coordxnated

Cluw o060 o racimiiine o bluede ::I S N I N AR
activities would permit the proyresszve physical and legal 1dent1f1catzon
eBuinstl o Llrvesags te oaae Lol and e oariaidne Yoo ran a3l

of rural property throughout Colombxa. Financing of such services
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could at lkast be partially covered by increased registry fees,
which would be shared with the cadastral agencies.

3) The complex system of bookkeceping records should be
eliminated. The system should be replaced with one in which:

a) A real estate record-folder would be ugsed for inscriptions.

The real estate record-folder could be similar in form
to that presently used for the Cadastral Office in
Cundinamarca. The design would have spaces or colums
for data such as cadastral number, registry number, name
or identification and address of the owner, notary and
registry references of the present-title, name and
identiticution of the trapsferor, price of the tranaaction,
boundaries designated bf di;ecticn and distance, liens,
mortgages or conditions, cancellauions, and signature
of the official.
_ The cadastral number would be the same as presently )

| used—-a code that 1dent1f1es the property by type (rural
or urban), location, and lot number. To tbis. the
regiatty 1nscrlpt1on number would be added by spec;al
coding. . Notary and registry referencea of the title would
be transcribed on the document, as is present practice.
1f the deed does not contaxn boundaries designated by
direction and dxstance, nor its area measured in metric
terms. this space should be left in blank until the

required cadastral information is available. A list of -
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Ltitie History of -the ‘proparty for 'tha past twenty years. If the real
esState record-folder and ownér record-folder are ﬁ&t -adopted, . then
at least the registry certificates.should be .mpéified g0 ag-to. !
contain the necessary notéary and registry r,efgrencea‘ of successiva’
“transfers:
5) In ,crdgr’to reduce -the risk ouff;ioub-le gsales: md;;é,;sspyg
thé'p,r]inciple of registration -priorit&‘ as proviged for.in current
*““‘le'gisi)’acion, a receipt should be:issued- t:ow:he:lc!.i.em:,;'m,w‘m’.(,:h_j is
indicated the ecxact date :and novrwhen the;vdébument was p;eé,ented fo;'*,
registration. .V
RN ) "Inscri'ption's of ‘general -attachments).civil claims, or .,
interdictions #hould be' stricKen imiadiately ;upon -the ;termination
of the correspénding judicial action. To accomplish this, more;.
> '@fficient com‘;;zicatigtis' 'should ‘be'established between the ‘\courté and
reyistries.’
"' 9) The' registrars ‘should be en‘ciSdrag’ed:c& use ‘their power to .
‘refuse “ifiscribing‘déeds in’which-obvidusd dmia's"il:né, contrédictj.ons.

or imprecisiors are found.

“F7 ' “Inheritance Proceedings! -

Hi90 79 pgvnoted, ene’of the-greatest iprobléms2regarding -the-titles.of
‘ “taul“estaté property otiginates in’the:manycunliquidated.successions
or inheritances. The following recommendations:are madetsyiva ot

4¢3 7103y ! Iahéritance divisions'or> mrtition of;common:property .
carried out through amicible procedures:directly.by:the:intetested
perties, ot with whe intervéntiontofipolice! officers;:should be

“ agcepted. In'these’cases,"and with'piblicatioh;ofitwo noticessin ,‘

one month, simple judicial approval would be sufficient for aititle.

Preceding page blank
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7t ..1!12)" For 'inheritance 'cases:of property of less than-a specified
vdl;ae.' ex-officio actions before-.local -judicial authorities could,
be initiated on the request of the interested parties or of a.. 4.
minicipal authority.and at the expense of the heirs or of.the, ...,
inheritance estate. Publication of two notices in a month, gggs‘qqe,
notification to the tax collector.would be requireds.; i’ (, :

'*.+3) Civil judges should have precise instruct:iaﬁ,,sIopjhgy“,tg_r;
preclude obstructions and deviations cloggirg the inheritance, progess.

"7 b.u1t4) Legal inheritance' actions.should nat.be. suspgnded,-nor .,
should the parties be left without a hearing, simply because; of. ,

. the failure to use official paper.;- The necessary fees for validating
t;no'fficialn paper ‘shpuld be.collected .upon termination of: the .. ,,: -
proceedings,: 27 s wT sobia [rDoliat Lot v s .,l‘;

@ ""’fS) "'1‘hef innumerable motices..to. therinheritance tax collector's
‘off:.ce are useless and a waste of time. One notice imqg_c!i&ggl_;g o
before‘tfiml .judgment ;ahould he sufficient to .comply with fiscal

a ‘teqdirements s Theifinel judgment would dependupon the:receipt of
tax payment:. R TV T T IS B SR TP AT R PO

| 6) In order to avoid arbitrary delays 3‘2 Jp“dicml partit::.ons
ubyéane or: 'mor:e interest:edmarbzes. sthendecision of the judge should

‘“’Cibe “recognized'as'définitive-after personglly Qggrmgh the .opponents .
“in pr:.vate’*heaung.ﬁmu- boeuman 5. S TR ,r e ond 10

. G ‘(Preacr;ption'»or" AdverséiPossession:Proceedings; - (land claim through

)
2 i
1
')

v Th.order to atcelerate property,titling and ,t:ghredyc(eu, incons

viniences of!legal- proceedings: for- g_dvggs@_hpopggg_szon, it is suggested

[R-TR RN R ey £

o{ thats -
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1) Adverse pogsession cases in favor of pub11c entities such

- Al Sl T T .»T" —_—v——

J‘\

as mun1c1palzt1es should be resolved through ex-offzczo ‘action

41}’_“" - s F-.‘ o, 1 -~ e Lt “‘

upon a report from the personero mun1c1pa1 to the local judicial

P

‘.; et or T,

authority. To protect the rxghts of other 1nte-eated parties,

e Tt et i e o

[

two pub11shed notices w1th1n one month would be suffxczent. These

o
. S

would be 31mu1taneously publtshed in local or regxonal newspapers

R C oo . [ cutnr ozt
and displayed on the mun1c1pa1 1ud1c1a1 bu11et1n boards. The

et

RN « [ J~1.«,u, . ¢

) » i o ., ;u"u"

def1n1t1ve verdxct would follow a visual 1nspect1on of the property

_“v, g 3 L ,.h’ SRS AR ] 4 . i L Ti“r [ ,:t
st i

;and its identification by d1rect1on and dxstance. The final verdict,

S vl . K MRS ETFCI LI

which would include boundaries and measurements of the property, would

[ FRERY
permit preparatxon and regzstratxon of the deed.

Rt K Tt o

2) Adverae possessxon proceedxngs for pr1vate persone should be

L l’.;,."v -.,"'

classxfzed accord1ng to the extension and the commerc1a1 value of

N A SRR L S ] Voo - ¥ , ¢ "

- . R

a0y

the property. To make accessible a rapid t1t11ng procedure, an

~e
' ‘e " i

ex-offlcxo actxon would be establlehed to handle cases 1nvolv1ng

Prr\n‘rH , . e

small properties. RIS KIS

L

et 73)--Notice to the- personero municipal should-be'discontinued,

?etnce'it serves no:useful purpose. in ‘cases’involving private.persons.

. If- these notices are not-discontinued, then at:least:-they:should:be
reduced to ‘a single- one'at ' the beginning:of- the proceeding.. .i.;..

1o «lu4) “All adverse posséasion cases shouldbe carriedlout-before
légg!*}udieihl-huthoritiesl4’Thie?would,avoid:deleyéiinherentrinrﬁ‘
traneferring the cases to other courts. ceartl forasontt nead

gy The' réquired’ time to-gain title to’land by adverse:possession

sliould: be reduced: to 'ten:years. '~ & v 0LT.Y nrt ienex PRI IO
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“H. Private Document Transact1ons

7 f
PR N

In regard to transactions of sgrlcultural land in private

¢ ,{'.‘ oy v S T A i 47. LT N G,

documents, the following is reconmended;“” /

vt . .
e R P RS TNV EIN LI TER

1) A grace period of one year should be established during
oy Sl ' ;e -+ \ /:,ﬂ ie b (el !

which an ex-offxclo action could be 1n1t1ated to legalize private

~

S R i - - - - A..-
(SR § 54 ' r A ]‘b( 7! i “‘[)‘

transfers of possess1on rlghts. Thzs legallzat1on would be applicable

7 S .o e
5

only in those cases where the pr1vate transfer occurred at least

PRy RO R N I S S

five yesrs prevzously and where there are no conf11ct1ng cls1ms, and
‘.l/ 1r ¥ ' ~ - l; <, 'u':.{ ,] Y'rr" * : ,\r"

it would be free of charge for smsll propertxes.

o . . .

, ~¥ N H .
i PR TS X 02 A I TN

I. Taxes on Prqperty rransfers

€ L (l:w,‘,)~r/)

LY

Taxes on property transfers'should be ellmlnated. Imp sition

"oy
a

I < et s X% . RS ~41“

of these taxes frequently encourages falsification of the true

R ) . v, . e o .t

i
value of the trsnsactzon, and offers 1nducements for av01d1ng the

4 »e g -
-JJ.‘ I

regzstry system altogether.

M i1:¥ > + t ’
et ey, P T T T A R

[T
:

LS

-
-~

-

PROPOSAL FOR A NEW SYSTEM | i+, .. = ;. -
.ﬂaw'These.suggestionscfor-sigg;evgodfffcations.to the:present system

+result from: the:ideas.of:farmers, notary and:registry officers,. and

1

- lawyers. connected in:one way or anotheri to: the, problems-discussed:
herein..’ The:objectives. of:the ‘suggested: changes: are. to legalize,
property rights: as recognized by national: law, so,that; the title of

ownership'is: firm' and sure,- and -to*accelerate-the. 1egslzzst1on of;

" ety

land transactions. ' R L T N R 20 B SR S VRPN

TN [} .

i suzonHowevery a new,more-sweeping design of these,systems could be

.
3

organized around the following ideas:- nationalizing,the registry,

4

service, climinating the notary function in real estate transactions,
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Y

¢
' ‘

giving registry functions to the personero municipal, centralizing
the administration of the registry process, integrating the registry

- ! "
and cadastral functions, adopting real estate record-folders and

owner record-folders, adopting provisional ipscriptions and temporary

title certificates, bonding the registrars, and more widely adopting

Y

3

accepted registry principles.

o

In order to provide direct government responsibility for the
legal protection of ownership, the registry services should be

nationalized. Nationalization would include: o

- 4. A, et
+y

a) Declaring that the documents and figqs:of thg pgesenﬁ

.« notary and registry agenciee are public, 80, that these

[

. are at the disposition of state,of§1c1als. bt
. i N . N .y . . N L Al iy n-.

b) . Paying registry officials and emplcyees from nationa} L
g - R 1 I ! IR I IR

B

funds in accordance with a wage scp}e based on qualif-
ISR VAU | vyt AR RS . .

.z.1.ications.

. g N

.
LY - - te . -
0 e radanet o ! 2 : Ea.

c) Ideally, prov1d1ng serv1ces free of charge to elzmxnate :
- z!\ |‘

discr1m1natzon aga1nst those 1ack1ng f1nanc1a1 resources.

’hr.|

If thisis not feasible, registry fees should follow &

Wigne

. .progressiye seale basad on the value of the transaction
oA ' roe S : w0 [P AN .

xS

ﬂ“J»

and the physical size of the property.

'R

<,:,,,Uncler.ut:he new system notaries would be e11m1nated and thezt
R Nt phaiataislt Aubi, ARSI o ALY

...functions distributed as follows:

8) Ciyil registry, functions would be assigned to mayoral .
offices so that the service is provided in all communities,
thus reducing costs of transpértation and promoting the

use of the gervice. Also, double and triple civil registry

would be reducad, a practice which now results in extra=-
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Lo Lt . _ e e g - g 3 Wt gt bor da
judicial declarations in which'a new entry in’a"different’

notary is obtained.’

. ‘o, v
oo - T R
T« 7 ' tA i‘(a) P ‘J..y

X ' . . ’ o e < | ¢ v‘ wr Py
b) All acts relative to commercial assoclations ‘wouyl.d-be ERN

! AR s i
O A T R ¢

given to the Camara de comercio.

’

N \ : oes . IR NPT & P
c) Powers of attorney and other certifications would be SRR

"recorded in other offices——either in the mayor's "~ :aw:

ST e e e oy e e n
office or the 1local Internal Revenue Offices, which
3

s 0.

b

i

.
.

WLt

+ Yoy mon ¥ s T
Y

are now frequently ‘utilized ‘in such matters’ by -farmers.

e -

d) Signaturc could be authenticated by judges or ‘mdydrs -

W e

providing prompt service at less expense.

.
Lt {

‘

T, o R o ie o ’ e
The personero municipal, who ‘at present has no definite function,
, N

could serve as an important link in the property'regictry process..
T
f .- . , - . . ¢
PR , Yy " N w0, ol . 4 j
Supplementary wages for this service would be paid by‘the government,
§
RN oL !
B N

s
b

and the personero would have to be bonded.”

The new structure, then, would include the national ‘office,

Y ! . bt ¢ )-:, l‘\‘,‘. '«:' L. e et b L . I
registry circuits, and the personeros mﬁnic:.gales‘. The “personeros
s A j“"l’\“ c - ‘ .:'-j;“l . . S . .: ,‘. ‘e !',\ .
would be the local agents for immediaté contact with the client,

‘ &0 : "T’,' \-. ':'1“12 N ". v B ! p b L3 e .

espcecially in those tovms without a registry office, and would be |
I3
o

rgsponsjlibie‘a';‘.of ;:he'fé‘]'.‘lmving': ‘fecciving e original tramsfer, ..
‘mortgage, or lien contracts; charping the normal registry fees;
assis't':zi.n:é the clibnt in Sbtaining’ the nécessary tax dertificates;
sending copies of the documents and receipts to the Yegistry- cireuit

T o N

of the area; and delivering the provisional and final ownership deeds.



. The circuit registry would have the following functions:

a) Upon receipt of the documents from the personero or

. directly from the cliaut, an official would make a lega}

study of the contractual at so he could order or re"‘ffuﬁev

its inscription, - . ‘ ' e

‘A

b) .If, the documents or records lacked the necessary survey .

.., or cadastral information,.the circuit registrar would
* ' b - . ' . - ’ .

gas

then inform the cadastral mobile unit or cadastral agency
..., of hig.circuit, se that they could, proceed wit:h‘ measuring
5. .. the area, satting the boundaries, identifying the loca-

. .35 tipn,, and assigning g cadastral number to the farm. - .

Lt

N

-c). ; At. the same time.that the cadastral unit is ‘operq't“i.‘ng,l,,_‘ ,

;% :»-the, juridical shistory of .the .property, would be, qsﬂt:“ablish'ed”

P

[ [ o
P E A , Vo

z"-n the rresist;rY-: nrowgt e ' B S Sty

.4): » Having these .legal antecedents, the temporery in_sc:j:ipt@pn
zv-would be ordered and.entered;on the real estate reqér&;,

.. .;:folder and :the owmer ,recordffoldgr. _Likewise, a Jpr:owg:f.}--,u

‘o ,eional deed card would be sent to the personero or de-

t o

wlivered to the dient. . . , .. . . . og
-e), ., The .temporary inscription would be considered dgf{ir\i‘i‘gi)’;g,
v - 'Mpon receiving .and-registering- the c-¢astral information.
AL, such,time, the definitive .title carvd would be prepared
aloand.genty. .. . o N R , .

-f) ... Copies .of dl _.final .entries in the real .estate and the,

.} #.ownersrecord -folders would be sent -to the national office.

83



84

The National Registry Office would be mrnaged by a Commission
composed of five officials designated by the President of the
Répubiic for a peiod of five years or more. The director would be
gelected cach year from among the commission members and electe& by
the commission. The commission would consist of two lawyers specialized
in agrarian law, civil law, or registry law; two survey enginecrs

specializing in cadastral fieasurements and computers respectively; and

baooe
1

one specialist in public administration.’
Their functions would be the following:: 1) meintaining
and,orﬁani:ihg the file ¢f'éii property inéctip;iods in the gountry;
(2) issuing, as do -circuit registtiés,‘réco}ds end certificates’
required by officials or interested pdrtids; (3) implementing the
régulations as ' Specified by the Regisé%i Bo}fd'for7c6nﬁrol and
vigilance; (4) making provision for the training of registrars and
‘employeés in order ‘to ‘promoté ‘the development of a professiohal
se?vicé; (5) preparing standard forms for receipts, reébrds; cerds,
acts, contracts, ‘etc.; (6) organizing méw régistry ciFcuits as -
reddiréd;-{75:discipiining'iegistrydoffiéiafs:if and ‘when required;
(8) providing tte circuits with materials and supplies ‘for efficient
opefétidni'énd (9) selecting and'appointing circuit registrars.
“" - A Registry Board of Control ‘and Vféilanie,*local and national,
‘would be composed of delegates wlose term of service would be five
years. Each of the following agencies or associations would designate
one delegate to setvé on-the National Répistry Board: 'the National

‘Federation 'of Community-Action, ‘thé National 'Federatidn'of Users, the



HNational Federation of Agrarian Unions, the National Union of Lawyers,::

and either the "Agustin Codazzi" Geographic Institute or INCORA. L

!

The delegates to the local board will be namad by the National Board;
from their affiliated organizations. These Control Boards at National
and Circuit levels would investigate complaints relative to the
services of the registry.

‘Registry is 1ncomp1ete W1thout technicalcadastral 1nformat10n,
and conversely, a cadastre without” a legal property reglstry would

‘
'

provide no title guaranteee. Combined actxon ‘of ' the two'agencies,

!
I
I
j>
|
i

‘either through integration of the cadastral and registry offices”or !

\' * ° " . L3 - '{V: - "‘ . 1 L ] 3 ,’ !
through closer cooperatioﬁ would assure complete 1dent1f1¢at10n~andk

y I

legal endorsement of the recognized property. ° R :
A simple card could represent the ownership deed, just as a i

* gimple card summarizes tho identification of a citizen. This card
would be kept up to drate with respect to any mortgages, ligns, N
or other encumbrances on the property. The adoption of this card’
‘system would greatly ease land transactions. To transfer property

" it would be sufficient to deliver the card accompanied ﬁy a contract
of sale signed by the owner and with the seal and signature of the .
mayér or a judge.' The purchaser could then file these documents \
with e1ther the pergonero or the registrar and request inscription
-in his name and annulment of the previous 1nscr1pt1on. A similar
procedure would be used for establishing;an§ additional encumbrances
or limitations on the property.

In regard to judicial dzsp031t10ns by which property is trans-
ferred or a right is recognxzed, or of ad;udicatxons made by INCORA,

it would be suff1c1ent to mesent the respective legal disposition

in order to make the respective inscription. In these cases, the


http:ferred.or
http:would.be

title would be definitive and original, and & title card would be
igaued. Civil cleims, interdiction, and legal attachments would be
inscribed in the owner record-folder, as well as on the title card.
This issuance of duplicate copies would be subjecct to a special
procedurc established by, the National Registry Commission.

The present functionms of the notary and registry have not .
fulfilled their purposcs of providing an efficient, accessible, and
inexpensive process tc transfer property and sccure the titles so
obtained. Part of this is due to the formal structure of the
systen itself, but most of the blame lieg in the manner in which it
is implementad.. Thelapoye‘;eggmmgnﬁa;igpy,Jif‘agpptgd,,woq14”cgpd

to eliminate the bottlenecks that have been observed.
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