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I. TITIE PI OSB.S 

INTR. UCTIIW 

The need for procedures to title and transfer land arises from te 

£potential and actual conflicte which occur as land claimants struggle to 

Main, enlarge, or maintain control over land resources. In Colombia, 

the problem is complicated by historic, legal and administrative factors,
 

all exacerbated by the high incidence of minifundia in the land tenure 

system. There are 1.2 million land parcels spread over a country about
 

the size of France, Spain, and Fortugal combined; 65 percent of them 

are less than 5 hectares in size.2
 

In order for property holders to protect their claims to land,
 

legal and administrative mechanisms used to perform registration and
 

transfer functions xinst be relatively efficient, complete, and accessible
 

to all property claimants. An administrative process requires at a
 

minimum: 

1) a reasonably efficient and accurate method of locating
 -and identifying any,one of th.,lAnd parcels in the. national 
-territory (i.e., mapping) 

2) a reasonably efficient and accurate method of identifying
 
- ~ any one of the land claimants in the national-territory; 

and
 

3) a reasonably efficient and rapid method of transferring
)it~r .":- a land'claim from one party to,another.3 

9, ° ' , - " ' C'i 

Comite Interamericano de fDesarrollo Agricola (CIDA), Tenencia de la 
Tierra y Desarrollo Socio-Economico del SectorAgri a: Colombia (Washling
ton, D.C.: Union Panamericana, 1966), p. 68. 

2 1bid., r. 5, p. 73. 

3Joseph Thome, "Title Problems in Rural Areas of Colombia: a Coloniza
tion £xample", Inter-American Economic Affairs, Vol. 1, do. 3 (Winter 
1965), pp. 82-83. Also published as Land Tenure Center Reprint No. 12 
&ladison: University of Wisconsin). 
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In Colombia these objecives are-,pqot being met. Procedures are 

inefficient, unscientific, and poorly administered. In part this is
 

a result of historical factors. Colomb'ia's land policies are a carryover
 

from earlier periods when land claimants were fewer and whentechnology 

for verifying and documenting claims was less advanced and less su6ject
 

to empirical tests. The eariy customs of writing elabbrAte land titles,
 

describiag properties by general natural features, and filing do'cuments
 

by chronological order are no longer adequate or feasible. 

The national legal tradition itself exhibits various and contra

dictory philosophical foundations for property law. - While b'th the 

intrinsic legality of a deed and usufruct rights are recognized as
 

bases for land possession, emphases are ofter placed on theoretical
 

principles and legal formality with little concern for administrative
 

procedure and technical problems. The property title with all of its
 

legal formalities is only proof of a transaction; it does not guarantee 

1 Mrmrehip. The'title,can,.be invalidated through various legal procedures 

established by law. Even titles granted by the Colombian Agrarian 

-14i6 io titt,--(INCORA) miyv be !subject to dttack from third party 

claimants with usufruct rights, from nullity demands initiated by
 

agrarian district'attorays or other persons, :administrative actions by
 

.public institutions, and from governmental reins'tatement procedures. 

!- lie nrdhaic organization of the administrative'process creates
 

additional problems. Land measurement and identification is centralized
 
.L-.. " 
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~d t J93 ~ith exception b'f,'oau- depna'tmnxtr 

.. Bbgo .:, 'r~gistUtar_ d raion 'sevices erg, par vately, 1: n 8aperatC 

'fe' b'asisd but- with, exteniive" government "regulation,. There is pp,. 

coordination between title transfarproccSs,,4nd the.(approximately)
 

three other administr-ative steps required to complete .theprocedure.
 

Often delays result from inefficiencies in the offices which must supply
 

supporting documents; ,Administrative,inefficienciesin turn stimulate
 

corrupt and extra-legal procedures. Clients and attorneys often make
 

These
inceative'payments, perform favors, and use personal influence. 


informal and customary procedures are a result .ofwidespread deficiencies,
 

in the formal' sys-tem, but' they 'nevertheless frequently,accentuate con

flicts.
 

The rural land owner in Colombia is concerned that the legal 

system be sufficiently responsive atid. functional to protect his claim
 

ifi2,iLs6 of 'challenge,'"makd'property trans er.,posbible,,withput undue
 

c8it-end d layi,'piblilyf.idantify,,th ,location and, existeuce ofj::
 

foprties so that a'lhn,marketr-an'f'mction;E;and provide a trusted
 

-6 t~nt that will',serve'as a 'ngoti'able!,instrument in borrowiTp.gmoney,
 

'" ygi' taxes,, and. demafiding publicz services,,,-•Under'theI-present,,lgal
 

-
id administzrative systeI, none of;.these:ni ds' is:met.": 

,,' -This study'will desctibe and.analyze; legpl and: administrntive systems 

lc ,&ea in Colombia tU" "tt,,, trausfsr;,I ahdI registor agricultural lnd. 

K-7hii alysis of, ihe general sybtemrwilL be, coupled with nn ,eyamintion 

M of e",-" " ".. . tfn,iitImber-'of: t~t~let r~gi trdtiora 'nd!,tr~nsfer, ,I35ses rdet,to,,. 
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docuviit the fimctitis of the ,yetei as-:weal .as :oOearcht for wa Ps 

i&P i 2ptove aind modernize' land- titling,bperatiorp.,,v alu~tion -of,current 

procedures and Tecddnended changes will consider that the rural.property 

tiftlng'i transfer and registry-system must: " 

1), -Ilinimize the .number of land title conflicts 

caused by lack of documentation or boundary
• '-identification; ... ' ' 

.2)2 perform administrative operations in:-a reasonably
 
short time;
 

3) provide proparty owners with reliable and accessible 
'-property documents for,,use,in,negotiations for . 

credit and farm services, in paying taxes, and in 

'- resoliing,conflicts; and, . 

,4) 	c2~eateadequate capacity -and reliability, in land, 

record offices to accommodate all of the country's 

owners and properties. . 

,METHODOLOGY, 

,Lbf, The( dase.ostudyoeqPthdd. was used- in,tbis; rese rqi. .,Capes.were 

deliberately chosen to-ishow Lthe variety .&ndcoMplexity of factora 

tehated'tb.the a'quisition-and-Ltransfer of'land titles. , The casqs 

r incL dej ad' . Crative aA judicial,procedures in order to, illuotrate 

thelr.ole of publi r-iencir' in. creating or legalizing property docu

ments. Attention was given to such factors as the'number of steps
 

requitbd: to complete a givea, procedure, time and cost of procedures,
 

.- the importance of,personal jiniiuence,, the rigidity or flexibility- of 

-the, system in adapting, to,nwat, conditions- and probleps, the accuracy and 

class -of likely
 

to be served by the present system.
 

reliability -of publie documents,.,ad -. ient l.e most 
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The cases for study were chosen from areas in the Department of
 

Cundinamarca, including Bogota and its neighboring towns, and the
 

Deportment of Boyaca, including Tunja, Villa de Leiva and other
 

neighboring towns. In order to acquire and study appropriate descriptive
 

numerous personal interviews and direct observations were
materials, -

made in field offices. Judges, mayors, notaries, registrars, lawyers,
 

IICORA offials, local and regional cadastral 'igints, and the National
 

Su~eiten'd~t:'of' Notairies and'Registries were&consulted or interviewed.
 

Ohir souirces' of informatibin"included personal"interviews and'cowrv
 

vesaionis wih'farimers landI property owners'in both areas mdntioned.
 

I.,1dS 'titldby the'Cblombian Agrarian Ref6rm'Institute'i I4CORA,
 

ibe'ratelyj dxcluded"bca1se they are*"6ften handled,under,separate 

i'fui tions.' "Aisd, the nuiber of prop4 ties titledby INCORA'is still 

' 1'l 


relatively small in relation to the national total." INCORA'U procddures,
 

ho4ive,'ae rfed'owheitheysuggst shortcuts or g-uidelines to
 

gte i technieal 'and'administsiative-eificidehy"dnd reliability.,
 

" cae Pthod is"chosen"for" Ehwo'reasons:" fitit, tol6biwh an 

" 'ac~al procedures'applied in-'rbpertyv titlinguo 


a dfer COlomba;'.and eon , to"deteriniuinwh6thet -qual 6ses 

are treated equaliy undd'e the law or whetle,ea' is h' t'd"'he fddxtra

legal criteria ae also" apli 'd so tha lc6sideiable- 'and (nipreditable 

variation in treatment of clientele occurs..-The cases were deliberately 

thte n problems 'xot, frequ4ntly.' reported by 

a,tet mo by"tec4 'to refIe 7l e-'tio 

property owners to the legal profession. To assure study of non

administrative problems as well, three cases of land sales and three of
 

inheritancewere also chosen.
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II. THE NOTARIAL SYSTEM
 

' ' . ? ," " ' 

In the Colombian system the legal inatruments for real estate
 

transactions are drafted in notarial offices. This section examines
 

the functions of the notaries and the legal steps to assure property
 

rights.
 

Q08O4.AND PR(WAIZATIOtj OF THE NOTRA YS1.~ 

, v- ,-The notari2L system-is created by. civil, law, regulated throu$4, 

the:. dminisrative.....ranq,,of the, government,, and s affai',Ze,,.t,, 

offidially nownatc4., its, service, however, dating back to the yeay 

Al852, is .eesentially private. , The act,, and ,contracts witnessed and 

,granted,by the, notary -Sre rec~oqized, by,law as.Legitiate, .truthful, 

,absolute, and,credible instruments-,establjshi g public faithi, ,,,ntracts 

-betweewpperificpersqns " .. -'-C , . , .::*i, 

a ,,:,. noyoperate out, of goveiume ,:No~aiaoffices~jdo buildnss, 

Ratberinotaries rqnt.,space, at, their own; efpe.rs or, iFyork 

F,of"their,,gwn,homes. .Some nopary. offices, supplythe. cus mr,with 

9fficial, papers and the, official seals. which, thp legal,document requires. 

,.,X; the mjority, of cases, 4owever, the,. indvidual must pvrhase the 

stamps from other offices,. Few notary offices have an organized internal 

wp;ft, system whir, regulate the enmloyees and verifies their work. 

~~~19 Notariado y-Pegist_.ro. I"~~ o,,az~ '",-,,4-h E. tiorafto.,~~zanqc 


Legislacion y Doctrina (P got-ig Ed orial' mn1s, 1960)
 

http:y-Pegist_.ro


7 

The National Superintendence of Notary and Registry (hereafter
 

,uperintendence) has exercised control and supervision over the notary
 

-systemsince 1959. Several laws and decrees govern the functioning
 

andfinancing of the Superientendence. This national office is
 

,directed by the Superintendent, an official appointed by the President
 

-of the Republic for a period of five years. Major administrative
 

decisions are reviewed by a four-member council of delegates appointed 

by the 11inistry of Justice, the Notaries Association, the Registrars
 

Association, and the.Institute "Agustin Codazzi" (National Surveying
 

,. Colombia has 515 notarial offices. Control and supervision of 

these offices is carried out by 18 inspectors employed by the Superin

tendence. In 1966 these inspectors made a total of 645 inspections
 

according to the report of the Superintendence.6 In the areas of this
 

study, 88 inspections were made of the 50 notarial offices in the State
 

of ,Boyaca and 55 of the 39 notarial offices in the State of Cundinamarca. 

-,The Superintendence is financed in part through monthly 
notary
 

payments of l0 pesos for each public deed grpnted (US $1 Col. $16.25 

for the year 1966)'. In 1966, the notaries'", J n, support1'r,+'d-
was . $3,800,000, . 

pesos.
" • '+:,, 0. '". 'k", , . t " I 

5Decree 3394/54, arts. 2 and 12 in Supplement Civil Code (ed. 1962),
 

p. 1446; Law 19/58; Decree 3346/59, art. 21 in Superintehidency of 
Notaries and Registries. Ins.rucciones para los notarios (Circulares), 

r o.' 4O' 1963)", 4, Note s about the organization the Superin(Bogotg: p. of 

tendency exist 'in Law 1/62,, Decree 1298/62, and Decree 1366/62.
 

' "6Superirtendency,'Informe de Labores ezu 1966' (Bogota:, 1967),, 
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The notary's jurisdiction is called the notarial circuit. Several
 

municipalities are grouped in each circuit. The 39 notarial circuits
 

of Cundinamarca serve 114 municipalities and the 50 circuits of BoyacA
 

serve 131 municipalities. 7 The notarial work in the large circuits is
 

perforaed by clerks and the employees of the notary, but in small towns
 

the notary himself frequently performs all the work related to his office.
 

The functions of the notary may be classed in several categories, which
 

are described below.
 

1) Promoting connections with commercial real estate brokers is
 

an important and competitive undertaking among the notaries in large 

cities. 8 The large agencies dealing with real estate transactions on 

a commission batis are often grouped in associations called "lonjas". 

The lonjas' objectiies, among others, consist of providing market 

information on reil estate and collaborating with publi'c agencies. 

One of these lonjas had real estate transactions totaling 108 million "Y

1 9 pesos in 1967, and, consequently, extensive dealings with notary offices.
 

Some banks are also of intvrest to the notaries, not only because
 

of their lending in the real estate market, but also because they provide
 

the notarial offices with covers for the deeds 'i'ssued. These covers
 

carry an advertisement of the ...
sponsoring agency.
 

" ersonal interview with an employee of the 6th Notary Officeof
 
Bogota,. November 14, 1967; personal interview with a contact man who
 
obtains compi o-ltnr.y iloctrnonto for clients transferring propertiesq
 
Bogota, November 27, 1967; personal intervie ,wihemployees of the
 
Notary Office of Zipaquira, November 16, 1967. -oye.. .. f
 

9"Lonja de Propiedad Raiz", Supplement to El Tiempo, March 14,
 
1968, p. 4.
 

10Interview with Colcmbian Insurance Company (Compania Colombiana
 
de Seguros, COLSEGUROS) Advertising Department, Bogota, December 2, 1967.
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-2) Recoirdig of redanttate acts an c'bntracts., as vell as other 

documents which are presented voluntarily by individuls, insures the
 

physical security and custody of the deeds, which then serve as
 

acceptable legal evidence in any further litigation. The notary is
 

required by law to issue and authorize with his signature all acts
 
--


and contracts concerning real estate transactions--the exchange or the
 

alienation of real estate and the establishment of encumbrances or
 

restrictions on property rights. Also, a cancellation of contracts
 

previsouly notarized and a new document called "cancellation of piic
 

deed" can be obtained at any notarial office.
 

3) Authentication of signatures in private documents can be
 

performed only by a judge or by a notary, though people often resort
 

to non-authorized agencies, such as the local police inspector or
 

mayor. Individuals must appear personally at the notarial office in
 

order to obtain the notary's recognition of their signatures.
 

4) IssuinG copies of public documents of acts and contracts is
 

another function of the notary. If the original public document does
 

*not mention the number of copies to be issued, the notary presents the
 

'A 

-.intereted party with a single copy. A judicial writ is required'for
 

obtaining additional copies.
 

5) The notary'b personal knowledge of the eontticting parties
 

is a requisite established by law. hen the notary does not know 'the-''
 

grantors, legislation authorizes special witnesses who must testify
 

-
that they know the grantors. The special witnessds have to"b1"own 

to the notary.
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6) Prevention of the existence of unlawful clauses in the pre

paration of a document is lially required to avoid possible future
 
t I 4 

annulment. However, the notary, after warning the parties of such irre

gularities, is bound to issue the document if there is insistence on
 

the, part of the contractors. If such warnings are not recorded in
 

the original document, the notary himself becomes legally responsible.
 

7) The tesponsibility for the correct form of the documents Auti

orized by notaries is very detailed, although many minor and inconse

quential formalities have been abandoned in practice. By law,
 

legal instruments prepared by notarial offices must contain the: (1)
 

public document number, (2) place and date of issuance, (3) legal
 

identification of the notary, (4) names, sex, neighborhood, and age of
 

contractors, (5).nature of the act or contract, (6) legal origin of
 
+
 

4' 4, 4 4'I, , '4 L ,T' ' " 1 

the -title of the transferor (a public document, judicial decision,
 
")LI;s 1 '. , I 'I I" :' 1, 

administrative adjudication, or evidence that he is the first possessor 

or that he bought the possession from another), (7) clear specification 

of the property and area (the precise boundaries'and area taken from.

the original document and sometimes told orally by the transferor, 

+particularly when they are not clear in the legal document, which is the 

base of the right of property), (8) location and cadastral identification 
, * , . 14 1, '. ,;, dr 

of real estate, aud (9) full signature of grantors, special witnesses, 

attesting witnesses, and public notary. 

8) Fiscal control exorcised by the notary consists of requiring 

the appropriate tax or other fiscal certificates from the contractorsIC/ + , . +P . ' . - ... >':, 4.1". ,+f ". ... . " . ''' .i . .''. "';; T.+! , 

before the notary can issue the document.
 

11lnterview with a notary of Tunja December 15, 1967; interviews
 

with employees of the 6th Notary Office of Bogoti and the Notary Office
 
of Zipaquirs; interview with a contact man who obtains documents for
 
his clients.
 



Each notary office keeps a variety of record books. Two of the
 

books ordered by law are of special literest for the present study--


The draft book. regulated by the Civil Code and composed of successive
 

additions of contract drafts, and the protocol book, composed.bf
 

successive additions to the original deeds which change, limit, or 

encumber real estate property rights. 

- Notaries are appointed by state governors, for terms of-five years. 

Any Colombian citizen of "public honesty", as' specified in the Civil 

i'Cde, may occupy the notarial position. Since 1948, notary candidates
 

have had to have a degree in lai to be eligible for notary positions
 

in sutaIte capitals, atjudicial district headquarters, and in. cities
 

with a population greater than 50,000. But, according to the same.
 

law' a'law degree -is'notrieiessary for those-wbo:have already 'occupied
 

the notarial position for at least a five-y4ar term'. Noarial Qfficials 

are frequently seitet-,ona-pdlitical basis.l Other qualifications, 

if considered, are-no Jivin' iuc-weght.LOfficials learn their work 

on the job. .iL. . ... 

The income scale of notaries ranges fadii2,1000 ptsos-Ypet'month 

in small circuits,up to 30,000 pesokpetrbionth:in large'circits, 

Remuneration of the notaries'-aeplnds f in .large part:upon(ithe 

notarial tariff, a arealtestate tvans

action. Additional fees are charged for extra copies ian& foV contracts 

nexceeditiJrit-haeYi76tr-& . r o aJni,-.m : 68. 

121nterview with a Registrar of BoyaogjIJakitMry,,,1968. 

http:composed.bf
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PREPARATION OF TITL DEEDS 

Prop~rAtion,of dep~dfor ruraI property is a mechanical prpcess
 

identical in all notarial offices. Howevurp deed issuance deponds upon
 

the presentation of other documents, increasing the tipe and cost of
 

the service. 5he, foll(uiing procedure is represontative of the system.
 

FIRST: Personal appearance of the contractors. The first contact is
 

Smade directly with the notary in small circuits or with an employee or 

-special clerk in large cities. Customers are informed of the cost 

of, *tenotarial work and of the need for complementary doumrents. 

Once the notary's fees have been covered azd all complementary 

,certificates are at,hand, preparation of tha title d ed involves 

,1Ii:only a fewminutes' work, ,, 

S,:-".)f;,The "following complementary documents araerequ rpd: ,., 

J)i A-draftof the proposed contract 9; q4p '*. :, ), 

2) Evidence of title of seller. , : no 

P.i, ,-,3) ,.Income tax certificates. j r $!-I! 

,J5),-Municipal tax certificate..-.. o, L r. J . w. 

":.-6).; Registry and annotegion ,ta,,,crif,.c.p p.,. ; . i xi.'i, 

?~i~o~7)', Citizenship papors.. - i--v5, 

8) Certificate of military serveor ,mas.ovaT , 

9) Inheritance tax certificate if the transaction involves 

I.i . 
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As an illustration of the potential difficulties in acquiring these
 

hdditional documents, consider that the certificate of -nopendingincome
 

taxes is'issued by the,,ocrl-,Incom_. Tx Qollectiqn Office, (or by the
 

Mayor in towns whcre there is no t.x.office), that he, certificate of
 

no pending property tnxcs-is issu.d by.:the local codastral agency (or,
 

J'in 'its absence, by the, locl-.treasur.:r,.with jurisdiction,over the real 

'dstate), that the tartifihdto of no local taxes,is,issued by -the local 

treasurer, 'that the certificate of no pending registry ,or annotation 

taxes is issued by the state treasurer (if the state hasnot transferred 

this tax to the cities or agencies of public assistance, in which case 

those agencies determine both collection and certification), and that 

certificate of no pending inheritance taxes s jssueA by the local Income 

Tax Collector's office. 

SECOND: Assessment nnd payment of notarial fees. 
T4P'Fsali fr aio't h ..::" ' '- .. 4 

THIMi Fiscnl informa-tion'to the state treasurer. This ifdrmation
 

includes the ntame cf the contrpcting parties- thdi'ldcAion of therural
 
a'- f*a46sof.iArtac 

property, and the value of the transaction. -n- ases of in'ertance,
 

the entire accumulated file is sent to the colldctor~s'office.
 

FOUP.TH: Issuance of the document.
 

FIFTH: Reading of the document. I corrections are idedte y are
 

made iunidiately, after which the document .s read again.
 

SIXTH- Signature of the document.
 

SEVENTH: Agreement on time to receive the copy. Tfh issuanc"c 6 t copies 

generally takes eight to fifteen days, but thby can usualy be Atained 

sooner, at least in large circuits, by paying-the copy clerk-soma fifteen 

?tokthirty pesos.) ,J:i 
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'EiG1{TH. ' Obtaining aL-c 'py'of the document*.'-Once the, client receives 

the copy 'f th "daed-hacan initiate the registering process.
 

at the approoriate-Registry Office. - -.. ," 

NINTH: Protocoizing the d6cument.- The briginal deedad tha..
 

compimentary certificates are pnssed .to'the chief of protoccl ,in large
 

circuis, or to the place'assaigned" in small circuits,- (usually a -shelf 

or the floor) in''order to be bound once a sufficien volume -is
 

.
accumulated.' -

ANALYSIS OF THE NOTARY SYSTEM 

Notarial authenticity seems to srve as proof only if the notarial
 

act and contract is not challenged. In 1964, 939 cases of falsity in
 

documents were initiated in the country. Of these, 38 were in Boyaca
 

,and53 in Cundinamirca (excluding Bogota, where there were 202 lawguits).
13
 

Thesa -datagive an idea of the number of serious defects which ctn be
 

founc within the public documents. 

The.-basic problems in the system lie in the means which are used
 

to achieve the notarial goals. The internal organization of the notary
 

offices suffers from lack of uniformity inwork methods. Whilie s6me
 

notaries do nakeefforts to overcome deficiencies of the system in
 

In part, such problems are associated
which they operate, most do not. 


,with the, qualiications and selection criteria of the notary and his 
- . - • - 4 

Political influence isof great importance, and social
.91erks. 

-' at?-.. ... . , [ - 

13National Administrative Department of Statistics, (DANE), Anuario
 

General do Estadistica, 1964, Tomo III, Justicia (BogotA:, :1967),:Table
 
189.
 

14Interviews with Dr. A.i1.B., Bogota, October 5, 1967; with
 

Dr. B.G., Tunja, December 1967; and with the 9gricultural producer
 
J.B., Villa de Leiva, January 18, 1967.
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relations of the candidate are also important avenues to contact with
 

th appointing goernof oi wit1 tudge ."Since7 there are ho -required
 

m1nimal techfi'ai" qualifications for'being -anotary;,political-end social
 

Influences oredomiiatd.i o're6ver,'the notary and-his employ~es,1arn
 

their work on the job, without training or special coucs@eqy, law schools,
 

and without promotion or stimulus for professional improvement. This
 

system favors a mechanical e'xercise of'notairal functions.
 

Another weak point is in the record and bookkeeping system. Some
 

.qkeptregularly while others are abandoned or kept irregularly.
 

Certain books are ,even assigned to the notary's office which do not
 

the civil registry book.
,,strictly pertain to its functions, such as 


Ihen preparing title deeds, obtaining all the required fiscal
 

These certificates
certificates consumes much time, effort and money. 


do offer the state an opportunity to collect taxes from 4eliuquent
 

taxpayers, but they also delay the consummation of rcal estate trans

process of getting the various certificates,
actions. To try to speed the 


or expediters, sometimes the very men
individuals often pay middlemen 


working within the offices that,issue the various certificates. This
 

.exposes the system to various corruptive practices 
). Unless this entire
 

.*. . ' £1 1 .. . 

rocess can be streamlined and bettcer coordinated, individuals will often
 , 

continue to pay extra-legal charges [of various sorts or have their
 

i&"lega security
notarization long dclayed. Thus, it would seem that 


which the citizen seeks is not necessarily fulfil'd-by-tha-Verious
 

agencie'sh must use.
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* There has-been some demand .inColombia for a reorganization of 

the notarial system.. However, all attempts .to reorganize seem to be 

based on theoretical considerations rather than empirical research 

of the cu'rrenta-situation.
 

-III. ,THE REGISTRY SYSTEM,
 

GOALS AND STRUCTURE
 

The real estate registry is an institution in which legal-docu

ments relating to property are record.i by inscribing a notarial act
 

or contract in the pertinent books. All acts relating to a change or
 

a limit in the rights of ownership are subject to registry. The Civil
 

Codestipulates the following goals of the registry inscription:
 

1),to transfer property rights or to grant property 
possession;

to publicize acts and contracts which change or limit 
rural property rights;
 

3) to ensure the authenticity of title deeds;
 

p4)
to record the title deed.
15 

,The real estate registry service is organized by rcuits.Of" 


the 174 circuits in the country, 16 are in the State of Boyaca'and 14
 

in the State of Cundinamarca.
16
 

15Arturo Valencia Zea, Derecho Civil, Tomo II,Dereihos 

Reales (Bogota: Editorial Temis, 1958), pp. 22g, 233, 295 508. 

161nforme do Labore• .. op. cit. 

http:Cundinamarca.16
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The registry office is an' dl166 6bwned or rented by the registrar,
 

and the rent ptayment is covered entirely by him. No office operates
 

in state buildings because the registrar, although officially nominated,
 

provides private services.
 

Registry offices are usually open from 8 a.m. to noon and from 

2 p.m. until 6 p.m. Several ermployaes may remain working after closing 

in large circuits like Bopota, wihere .iore than 90,000 inscriptions and 

more than 20,000 certificptions are carried out annually." 

.The work method and office organization vary among the registry offices.
 

Each registrar perforrms the job in his own way and style, with few
 

meeting the precise legal requirements in ratters such as dispatching
 

cases according to the sequence in which they Pre received, extra

legel remunerations, terms uf delivering the service, bookkeeping or
 
I( I I I r 

inscribing the document properly.18 : 

'The National Sunerintendence of Notarv and Registry exercises 

control and supervision of the registry circuits through 18 visitors 

or inspectors headquartered in Bogotai. The inspectors visit 'the 'registry 

office Pbout twice a year, During 1966 they rwde 248 visits, 30b6'f them 

in Boyaca and 32 in Cundinamarcv- The Ramae inspectois also control 

the notary's office. 

o' J :1 - v,' I I ::,

17M4emorandum from the Head of Certifiers, Registry Office of 
Bogo1iaI't6vember 28, rrl967;, interiivwith .Rgistry, 9f c i aj9.,; 
Zipaquira, November 16, 1967. 

8lnterview with a registrar in Boyaca, January 17; 1968. 

191nforme de Labores . . ., op. cit. 

http:properly.18


,FUNCTIOUS: 

The several functions of the registry office include:
 

1) Checking that the title deed is legally valid. Any encumbrances
 

or limitations on the original document must be correctly inscribed.
 

If the dead shows any irregularity, either the registrar is notified
 

and the document is returned to the client to take back to the nota-ry's

,--I 

office foy -correction, or the insiription isperformed with irregularities
 

remainino . 2
0 

Before recording the deed, the registrar should: a) avoid inscription
 

on determined property in cases of transfer of rights and shares of

inheritance (registered in the Second Book because the transfer is not
 

specific as to boundaries or to object of transfer)'; b) inquire into the
 

books about possible encumbrances or limitations in the land transferred; 

) determine that the 90 day period (from the notorial granting date)
 

stipulated for registration of mortgage contrncts has not elapsed;
 

d) inquire as to the existence of inscriptions of transfer and en

.cumbrances if the property is in another registry circuit. 

The following items mast be present on the deed: (1)citizenship
 

and military identification of Te contractors; (2)stipulation of the
 

contract price; (3)indication of references of the property right
 

acquisition on the part of the grpntor; (4) .iiisiriptof fiscal
 

certificates; (5) :g'anting 'date 6f'the docu-;m ; .M(6).appropriat , 

signatures ,21
 

20 Interview with a registrr in Bo~aaanuarl7-1968. 
2 "Ibid.
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2),isctnrib thee p.perty :titla in the Aqprpriaq boo!-s to 

vqrify ,th-legal ,formalities, Contrz~ts of,,sale with mort.ap, are 

$nscribed in.BookNumber One, in the.Mortgge Bonk and in the iHatricu

,lation Book.- ,If..thedpcumnet constitutes a fppily patrimony, he,in

,scriptionjialso entered.in the correspondin'g book. If the I..,al 

instrument deals with the transfer of rights and shares of inheritance, 

,tha.Ainscription is maden PQoks One and Two. 

OA 3) Indexing the pi blic.document. At most registry offices, 

indexing is Derformud whenever there are enough public documents to" 

'makQe' volw~e, commonly -,t the end of the year.. The final pares of 

22
 

the v9lpme are.then dediceted to an index of the 
volume's contents.

4) Certifying the liberty and ownership of a particular registered 

property;, i.e., an assertion that the rural property,owned by the 

present holder ;q free of' epcumbrances and limitations for a period 

.of time longer than 20 years. The certification should contain the 

juridicpl history of the real estate, logically ordered during a period 

the Civil Code requires. This certificate 
2ootleas .20 years, as 


reproduces land bpundaries, notarial and registry references of the
 

publir document of inmmediate acquisition, transfer prices, area of the
 

property, written evidence of registry fees receipts, turn number, and
 

It Plso contains conclusive attestation that the
certification number. 


land is free from encumbrances and limitations.and..t~hatthe present
 

holdeir is the legitimatu 6 "eJ
 

22Interview with isgistry officials of Zipaquira.
 

http:entered.in
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5r eriffyirg" the-6xtenisioc dr M eiti~ii -6f 2iberiy
C 

and ownership of the'real estate, issued'wen the fori? certificate
 

The assertion of oinership and
"d6es not include the present holder. 


'the land runs from the diie the last certificatWf-sw 
ssiued
 

fibdriy'of 


contents of this -certificateuntil the present'date of 16suandc&. The 

2 3 
are the same as the one above 

6) Certifying the'suficiency of the property title, 
estnblishing 

that the present holder's inscription-ha noi~been cancelled ind is 

This certific'ate is suppiementiry"
still in force and inhis favor. 


cases where a judicial authority has s6 ordered
 proof of ownership in 


the' copy- of the grantee orbecause the notarial "protocol book", 

has been lost. 

7) Crncalling the registry inscription of 
property tftlls or
 

This is performed after the applicant presents"either
encumbrances. 


the public instrument of cancellation issued by a nbtdry's 'offi'ce 'or.
 

an official letter from a judge at whos- court a lawsuit took plaid 

that could have affecteA the owmership. The registryoffice keeps-the 

in theniarginof the . 
document of cancellation ani writes CANCELLED 


resistrArs add the-references of the
 original inscriptirn. Some 


doctvment of cancellation.
 

2 3Personal observations at'the RBotyP eo. 

t;.i, ,10p . +,, + : . , " 
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Several registration books are kept by law,' and others are
 

voluntarily kept by the registrar. Briefly, Registration Book Number One
 

is used for public documents which transfer, modify, encumber, or limit
 

real estate ownership. Registration Book Number Two is used for public
 

documents not included in the former book, stich as wills, inheritance
 

casep, cancellation documents, and constitution and cancellation of
 

,,corporations. The Mortgage Annotation Book registers public documents on
 

"mortgages; some offices also use this book to register title deeds on
 

inheritence rights and shares, judicial decrees of inheritance possession,
 

and sentences on inheritance division iddistribtioi. Index Books A
 

and B of the Books Numbers One and Two list surnams in alphabetical
 

order, one of them (A) for the grantors and the other (B) for the
 

grantees. There is only one Index Book for mortgages; in some offices
 

this book is carried in alpha e-ic-a1--or-er, in others-in chronological 

order. The Book for Writs of Attachment "carriesentri~s "of judicial
- U . . . .. . ) , . -. 

embargos (attachments) on real estate pro y ieiBook for Civil 

Claims is used for inscription of civil clais' zntia&edin th6 courts. 
.'. .._ .' . _ ' " , ',I , " S,.... . 

The Book for Private Documents attaches the pri4va4 documents to 'a 

memorandum the registrar prepares on the,incorgoratmn-of each- oeiment.
 

The Special Book for Pledges is divided into two sections on pii1Lc
 

documents and on private documents. This book does not exist in many 

registry offices because there are not enouglt-' itracts'-of-this-kind.
 

The Book 'of Turns- recordsosthe ordelin'whirh,h p.e ti-ns are received for 

fre-istration, of. public, inatrumpptp. The, pupose of .h recor . 

to avoid influences based ou friendship or extra-legal paymdnts>fot the 

regular execution of the service. A Matriculation Book is kept for
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each municipality forming a part of a registry circuit. The matri

culation book should have two complementary index book3, one for rural
 

properties ordered by the farm's nam-, 	and the other for urben 

Many registry offices do notproperties ordered by street cddress. 

carry these books. The Book for Agrarinn and Industrial Pledges z 

registers pledge contracts in favor of the Agrarian and Industrial Bank 

(Caja Agraria). A complementary index for this book is alphabetically 

ordered by debtors' last names. The Certified C',pies Book is composed 

of the copies of certificates of any kind dispatched by the registry 

An Appendix to the Mortgage Book corpiles private documentsoffice. 


in fevor of the Institute for Territorial Credit (INSCREDIAL), the 
Caja
 

The Book for Family Patrimony
Agraria, and somatimes the Popular BDnk. 

documents in which family patrimony is established.registers public 

The Special Book for the 11obilization of Real Estate Property contains 

the same written evidenca describod for the mortgage annotation 
book.24 

The Book of General Powers f Attorney is authorized for the registry
 

offices in the capital cities of states, but other registry offices
 

have had to begin this book because of 	interest in it. The Book of
 

was not ford at anyPtoperty Vnlua Increment, though legally required, 


of. thc registry offices visited; in fact, the interviewed registrars
 

had not even heard of it.
 

2 4 "Mlobilizing" rural property is to change it into a movable 
I

value expressed ii' the fbrtm'of billSi'of Currency *or in,form of 

value of 50% of the real estate commercial price.
mortgage bonds -ata 

cf: business" for later mortgages, and

The mobilized real esta&'Ei out 
could be subject to judicial public
judicial attachment.- However, it 

'~~.-.:£Qauctioni. 
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All the above seventeen books are-supposed to be kept by law.
 

In addition, t! following boos are sometimes kept on the initiative
 

ofthe.regi~strars.. A Cancellations Book compiles judges' official
 

letters or annulled public instruments returned by interested people.
 

It is kept without any order or method. An Index Book for judicial
 

attachments-or liens (embargos) is kepL alphabetically by defendants'
 

surnames, An Auxiliary Look for encumbrances on property notes the
 

Snau oi the attached owner, the type of lien, and the date of entry. 

A Book for Control of the internal process of the service points out
 

the date the application was received, the initial of the employee in
 
- I
 

charge, and the date of issuance.
 

SOFFICLLL '" 

Any citizdn is eligible 'for the Job of registrar. The Oerson should
 

'be'aiawyer in'those registry circuit's with headquarters in the judicial
 

circuit site, but this requirement lcan be waived if the candidate has 

served di least one period as regfstrar. The registrar and his 

'substitute or altez'nate are appoiited by the Governor of th6'Statd for
 

a periodof five-years from a llst 'of three niames-senf by'thd Supreme 

Court of the Judicial District. At present, there are si xjudiial':
 

districts in each of the two 'states of'6undinamarca and Boyaca. 'The 

"nuiber of reg'istry clerks 'n 6er empkoyees depends on the-off 6d's 

volume of business and on theiA li'of-the- egistrar, and varies frbm
 

9one up Lo seventy-six iw-the Sogotg circuit. No special qualifications
 

are required, Some have acquired aceitain lev.l of'Skll tioug ';ex

perience on the "ob. Turnover is very high: 'ho i' . onsidered a 

traasitional job. 

251nterview with registry officials of Zipaquirg; interview with
 
registry certifiers of Bogota; interview with a registrar in Boyac .
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The selection of registrar caenids inly On political
 

support.26  Sometimes friendship with one or more superior 'justices
 

is enough to insure placement on-the list of-three candidates prepared
 

by the Supreme Court.27 The three candidates'for each registry office
 

then try to influe'nce the Governor, who must choose just one principal
 

and substitute for each registry office. Again, politicalinfluence
 

is usually determinative. The selection of clerks and taskworkers
 

depends on the will of the registrar. Of course, vested interests may
 

always play a part since observations'thus far indicate that-nothing
 

moves in the public and private bureaucracies without some kind of
 

influence. Compensation of the registrars is de.termined by the registry
 

tariffs set by law for inscriptions and cancellations. However, indi

vidual registrars frequently excced their legal rates. Rates are fixed 

,on either the cadastral valuation or the transfer price, whichever is 

higher. Rates also vary for other services rendered, Small registry 

circuits assert that their colleagues in large cities receive a monthly 

incomeof 70,000 pesos. The~registrars of 3arge. circuits declare that 

theyreceive only 25,000 pesos each month, fronwhich 40 percent is 

deducted for income tax, redtjcing their salary to the level.of - se ator 

ogrepresentative.2 8 About 125, registrars of th country received_ 

subsidies,from the Superintendence in 1966 in the amount of 300 esos 

each month.29 Of these, 12 iere inipoyaca and.8 in Cundinamiarca. This 

62Interview iwth a registrar in Boya; itterviews with Dr. B'IG., 
.Tunja. Dec. 1967, and with Dr. A.lB., Bogota, Dec. 5, 1967. 

27Interview with Dr. A.J.A., Tunja, January, 1968.
 
281nterview with registry certifiers of Bogota.
291nforme de Labores . . , op. cto. 

http:month.29
http:ogrepresentative.28
http:level.of
http:Court.27
http:support.26
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the real estate trafficsubsi _goes, to registrars in jlaces where 

was not sufficient to achieve self-support of the offices.
30 Though
 

it is argued that this support eliminates the need for outside jobs
 

for.registreFs, some registrars nevertheless hold other occupations.
 

THE REGISTRY PROCESS
 

The law states definite time limits for the delivery of registry
 

-inscriptions and certifications. Furthermore, it fixes sanctions for
 

But practice and
nonfulfillment of the service within the time limit. 


legal requisite can be quite different, as shown below:
 

Time Required in Practice
For Inscriptions Legai Term 


8 to 15 days
6 days
Upto5pages 


12 to 30 days
More than 5, less than 50 10 days 


More than 50 15 days 17 to 45 days 

8 days .. 1,o9 ,to,A5-days_'%-oiod20 years or more 


' 
W'd ' -' ,L-.8,to-40 daysrror. 5 to 20 years 

'2'day • , 8"to' 15-diys, ,u.
Less 'than 5 years 

The registrars claim that -tliey"annot hitremore 'employees because 

are tOO 10w7,"and that labor leiialation restricti"the registry fees 

'" '}tfiefi action in'releasing low qualified-ersofiel aind thereby impedes 

their efforts to improve the quality of 'their-Varlsonnel and tfiemquality 

- ''the 'an'd timeliness of iegistty seivi' " 

30Letter from the Registrar of Tunja, op. cit.
 

31Interv;ew with a registrar in Boyacg; interview with registrar 

of ogota, November 30, 1967. 4 

http:offices.30
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The registry process in large-circuits is'often compietely
 
different from the one used in smallcircuits', but -the.'elements seem
 

common in the procedure.
 

"
1) Presentation of the title deed. The client should carry
 

with him an authentic copy of the legal instrument. In some offices
 

he should add a special application form. The receiving official writes
 

down the turn number and the date of .aception.
 

2) Liquidation of the Registry Fees. The liquidator records the
 

cost of the service and passes it on to the cashier.
 

3) Payment of the Fees. After paying the fee, supposedly in'
 

cash, .the customer receives a ticket on which is registered.the turn
 

number, the amount paid, and the reception date. He is then told t
 

return after a certain period of time, usually stipul ted by law.
 

4) The Internal Process.
 

a. An employee compiles a list of the day.!,0 ppjcapta,which
 

becomes the turn book. , : n,,r - u&
 

b.:, The,registry inscription,of the legal $,zjrument is typed
 

into the 'appropriate book, and an inscription seal lis affixed to the
 

.legal instrument,,- Men, the service.-copsists.ofisp,'iga .,certificate, 
the employee bases his work on the infoma ven deed,
 

.'which also must be presented., ,;Se .goes,on t,,yerify whether the registry
 

inscription coincides with-the references ,in he title ,4eed, and then 
checks the historical re6rdin-,hq books to verify that the property 

is indeed in the name of the grantor. He then looks for-any- possible
 

entries on the Indexes-for encumbrances and limitations.e
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Once,the title deed is recorded,-itis-entered 
i4 the Mat

c. 


former mat-
If,the rural property does not have a
riculation Book. 


If the particular property right is only
riculation, one is opened. 


more extensive rural property, it must be annotated on
 
a part of a 


a part, and a
 
the matriculation of the real estate of 'which

it is 


new matriculation should be opened as well 
for the segregated lot.
 

On the matriculation of the segregated part, 
the corresponding references
 

to the property from which it issued should 
be annotated, as well as
 

its own references. A matriculation seal is affixed to the 
title deed.
 

d. The registry office seal is attached 
to the legal instrument.
 

After a number of these sealed legal instruments 
accumulate, they are
 

submitted to the registrar for his signature.
 

Signed documents are placed on a sectioned 
shelf by initial
 

e., 


of the last name of the applicant. -

5) Delivery of the Docunents. The custowar appears.onthe day 

If the:document is not 
has been instructed and presents his ticket. 
rhe 

ready, as is usual, an employee directs,
the client to someone who'informs
 

him of the document's status.
 

THE pEGISTRY SYSTEMANALYSIS OF 

The Colombian citizen wants a property right 
secure against an
 

Registry
 
extraneous claim via a completely clear 

and valid title deed. 


inscription of real estate transfer 
does legally transfer property, but
 

If the deed,
 
does not fully guarantee the legal security 

of the new deed. 
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for any number of reasons, can be shown to be false or null in its
 

origin, then the corporeal and legal tranufer.of the property can be
 

invalidated. The process c registry only.documents that a particular
 

title deed was recorded at a specific date.
 

The complex mechanism by which authenticity of the title of record
 

is'warranted is not sufficient. The large number of pblic offices
 

involved in the transfer of title deeds tend to function in mechanical
 

fashion, so that title deeds are almost always registered even though
 

legal formalities and substantive requirements may not have been observed.
 

The state thus warrants the evidence of the title or record, but not
 

the title itself. Establishment of registry offices themselves may
 

depend as much upon political interests as on actual needs. Accordingly,
 

some registry offices are very close to each other and process little
 

real estate traffic, while other areas have no office though the service
 

is needed.
 

Allowing the registrar to organize the internal work of the office
 

Sas he pleases does not-contribute to the unity of the system. For
 

instance, no registry office provides any sort of statistics. The
 

little numerical data obtainable come from the Superintendence, but
 

they are insufficient and are generally ignored by registrars and
 

notaries. The only real concern of the Superintendent's inspectors
 

is the financial status of the registry offices visited. It is
 

important for inspectors to establish these figures as they share in
 

the 10 percent of monthly net profits paid by the registrars to the
 

Superintendence.
 

http:tranufer.of
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The registrart'sffdncti6ns'are accomplished in a mechanical and
 

formal"way,"characterized by submissive devotion to the processes thor

oughly established-by law and tradition. Unfortunately, because of,
 

oversights or lack of legal knowledge on the part of the registrars,
 

these same processes furnish no positive guarantee of the Jagal
 

32
-
security of rural property

.One misthke in registry was personally observed. Property rights
 

which should have been recorded in a different registry circuit, because
 

of the location of the property, were inscribed at an improper office.
 

The customer claimed restitution of fees already paid for the inscription
 

of the land transfer, which had no legal worth whatsoever because the
 

property belonged to a different registry circuit.' It is not known
 

if the customer got his money back, but he was advised to consult an
 

attorney in order to avoid similar mistakes in the future. However,
 

the mistake Vtas actually committed by the registry officials and also
 

by the'notary, since both could have advised him not to register the
 

title deed and informed him in which registry circuit he should have
 

made the inscription.
 

A proper index is an important meaid of-locating any legal instru-

Sment. However, under present indexing "an'-official must know the year 

of the contract, the grantor's name, and the"registry number in order to 

' locate any legal document. . o - " 

-32C. arts.'2628, 2653, 2657, 26592 2669; Law 40/32,-arts.'15
 

to 18 and 23, 27 in Supplement C. C. (ed. 1961), p. 1289; Law 56/04, 
art. '10 in the same Supplement, p. '1241; Valencia, opicit., ppi 501 
to 503; Legislacion Notarial. . . op. cit., .p.85. 
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Certificates on ownership of a-parpicular-property are nQ done
 

in the way the,law requires, but simply state that the.present holder
 

is the mer on record from a certain year until the present, and that
 

some encumbrances or limitations are either expressed or not, according
 

to a number of books and indexes... Certification has become such a rush
 

job that the juridical history of the property has been eliminated,
 

and,many legal advisers who study land titles disdain the registry
 

certification because of the absence of supporting documents, The,
 

twenty years or more of chain of title testified by the registrar is
 

.just secondary evidence, because the registry system does not offer the
 

juridical history of the real estate.
 

The registry inscription for present land transfers automatically
 

,cancels the ownership inscription of the present transferor. In other
 

,words, the prooerty rights held by the seller disappear in qrder to
 

Aegitimize the rights of the taker. But such automatic legal can-,
 

cellation without any annotation could result in urscrupulous actions
 

from.the former owner. -Some registrars order annotation, but the majority
 

of registrars do not. On the ±her hand, the registrar is not authorized
 

Lto.cancel registry nscriptions or titles himself. He can issue cer

..tifications of such cancellations,-even though he cannot and does not
 

..actually.cancel anything.. ... ... . , , 

Twenty-four authorized books are supposed to be maintained at, 

registry offices, and additional ones are kept on the initiative of 

someregistrars. J.1ost of the books ktre not kept in some offices because 

Fof the absolute. absence of the acts and contracts for wl~ich thyare 

designed. Some other books, althdtigWhacpt, are-hiidedvfthout care 
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and system' because registrars'consider that they)re redundant.33 

Such is the case With the' 1atdicul.-tion Book's indbxes-, ordered to list 

real estate by the name of the'property. Registrars say that indexing 

properties by name is confusing'and makes identification impossible'
 

because many farms ha*e similar names,' even within, the sanie local 

there are books which do not accomplish the proper
section or village. 

aims because many registrars do not even follow the legally prescribed 

-mal proce 34,V 
formal procedures, as 'we hae'seen' dbove. ' 

In addition, the registry institution has a wide mix of'functions-

not only for real estate but for other matters as well. Powers of 

attorney, abstract property rights, private-documents; and so on are 

recorded without considering the specialized nature of these functions. 

The system of books becomes even more'complicated given the privileged 

agencies for which special books must be opened--The Agrarian Fund, 

Institute for Territorial Credit, and others.
the Popular Bank, the 


As with the notary system, lack of-technical-qualifications occurs,
 

among other reasons, because of the political system of 'seledtion, the
 

lack of special training courses at any level of the educational system,
 

and the absence of a registry career. Though law requires that in some
 

warranty of efficiency,

,places the registrar must be a lawyer, this is not 

a 


notwithstanding the presumption in his favor, because "nobody knows what
 

it is not taught at the law chools, and
 
,,the registry institution is; 

awyers have no idea of the registry 
before they get into the job. ' 5 

13 
nrerview with a registrar in Boyaca.,
.. w es34fbid., Bogot.351-terview with the Registrar of Bogota.
 

http:redundant.33
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'A"Under normaI: cirqpmtances,, any.Inscription, or certification takes 

45,days unless the process is stimulated by money or friendship.1,15 to 

This discrepancy with the time limits established by law is the result
 

axy books to be handled; the
of many factors. -Anwng these are the 


concentration of work ,in just one registry office, particularly in large
 

cities; the mixing offunctions of the registry office; and the
 

-qualifications of he personnel. I - "I
 

The cost of registry inscription and.certification is generally
 

"around 45 pesos, sometimes above the legalrates. There are also
 

extra-legal payments, usually to the registrar's employees by clients
 

hoping to get faster service;:these are in part the consequence of low
 

salaries. .,
 

The most outstanding problems of the registry system could be
 

(]) a surplus of inefficient and useless books;
summarized as follows: 

-(1) a lack of technical qualifications for most registry officials; 

43) the anarchical organization of registry offices; (4) the time and 

-money lost in the process of registration;,(5) the mechanical and 

,,-,,formalistrole ofthe registrar. 

IV. PUEAL PROPERTY TRANSFER PROCEDURES 

This chapter examines the three principal methods used to transfer
 

real estate: by sale, by private document, and by inheritance. -Thi
 

-. administrative process of land adjudication 
used by theColombian Insti-


INCORA
 
tute of Agrarian Reform (INCORA) has been deliberately excluded. 


procedures constitute an important and complex subject requiring 
separate
 

study; however, they do use the same notary anid registrypirocedures already
 

described.
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TRANSFER SALE
 

The system of land sale in Colombia is unnecessarily formal and
 

complex, and many farmers fail to complete the formalities required
 

to legalize their land tenure status. Many conduct real estate transfers
 

without bothering with notary and registry procedures, thus creating a
 

perpetual situation of title insecurity. Available statistics indicate
 

that during the 1963'-67 five-year period, out of a total of 201,284 real
 
36
 

estate transactions only 59.1 percent were registered contracts.


Concepts in Legislation
 

In Colombia, land sales are regulated by civil law which describes
 

a .sale as "a contract in which one party is under obligation to give
 

",37
 
an object to another party... The object is any physical body
 

susceptible to appropriation.38 Service contracts are distinct and are
 

regulated by the labor code. A real estate sale is a consensual act
 

-inwhich,the rights of property and possession are transferred and
 

-,formalized by means of a public document. The public document recording
 

the sale is issued by a notary and must be registered in the registry
 

circuit where the property is located. Practical problems rften arise
 

because of a long time lag between notarization and registration, or
 

because of failure to register, which leaves the purchaser without legal
 

rights to-possession.
 

;Content of a Sale Contract
 

Sale contracts are made up of essential and complementa~r clauses
 

,which must follow legal requirements and formalities. Essential clauses
 

are listed below.....
 

36Departcmlto Administrativo Nacional de Estadistica (DANE), Boletdn
 
Mensual de Estadistica (Bogota: April, 1968), p. 166.
 

37C.C. arts. 1849, 1857.
 
38Arturo Valencia Zea, Derecho Civil. Derechos Reales, Vol. II
 

(Bogota: Editorial Temis, 1958), p. 10
 

http:appropriation.38
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1) Legal identification of the notary and of the persons 

participating in the act. 

2)' Nature of the 'contrac:.'
 

3) Identification 'of the property.
 

4) o adry and registry references applying tbth ', -,h' 

o;seller indicating how 'he dcquired the land.tP
 

5) Sale'price.
 

-'
 6) Title warranty and the gight of possesdi6ns"
 

The document begins with legal identification of the'notary followed
 

'5y'in ication bf the place and date of issuance of the deed. The con

tracting parties must have citizenship and military identification
 

numbers which are transcribed (women are of course-exempt from military
 

certification).' In some sale documents the age of the contractors-

males over 50 years of age or under 21, appears as a substitute for
 

military number. The addresses of the contractors are included. If
 

the contractors are relatives, this information'is regi"bteredrto allow
 

for fiscal levy on presumption'of gift and' to preclude illegal contracts
 

'between non-divorced spbuses or between father and aiminor'child. 

After the initial paradraph comes a brief'desdription of the

of- " -u ,
nature of te"contract, s'tating tinder bat means thailand'is being
 

transferred (e.g., sale, gift, or unsufruct), who is the'.transferor and
 

what is being transferred, and the bcundaries 'Of the land.- The land
 

1 oundaiies and measurements are not in a'special'clause.
 

'Foralmost two centuries 6ie same expiessions have been repeated
 

invariably. The clause is constructed of redundant termifiology, .as if
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the omission of one word would cast doubts on agreement. Unfortunately,
 

notaries and lawyers must follow the ritual because in the formal
 

juridical world, defective use of punctuation or terminology gives
 

39
rise to lawsuits.
 

A clause about "references by which the present seiler" acquired
 

the land must indicate previous notarial and registry references of the
 

previous title in order "n determine within the ontra'-t of sale the
 

immediate antecedent of the property title. Nevertheless, the Supreme
 

Court has admitted that the omission of the way by which a vendor ob

tained land does not take away his character as owner in the case where
 

he has possession. At the same time,' the statement of ownership does
 

not, per se, give him ownership status. Thus the references mentioned
 

here are not absolutely essential to the contract. Hevertheless, they
 

are important in establishing the successive chain of title of the property
 

at the registry offices. This clause is supposed to allow the registrar 

to link the chain of transferences by searching his records, but in 

practice, this procedure fails for lack of an organized referencing and 

filing system. The clause in the contract is a poor substitute foi- a 

real estate registry, which should by itself provide the juridical', 
' ?' - I.[o :" , I L :' -t -V~C,. 1jJ,~de , f- r,. " 


history.
 

There are cases in which the vendor'does not have a legally acquired
 

right. In these circumstances, he sells his right of possession, and
 
. ," - ; , ,,,, , . ,i-r-f -,r.j 

the notary attaches a statement that the vendor "does not have a registered
 

91nterview with J.B., farmer of Villa de Leiva, January 18, ib8.
 

40Colombian Supreme Court, Cassation May 27/20; XXVIII, p. 69,
 
quoted in C.C. (ed. 1961) to art. 2594.
 

I
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title, but has possessed the land for so many years." The statutes
 

allow that it is legal to sell property under one's possession, even
 

without title, as long as a minimum period (usually 10 years) of 

possession can be established. 

The clause of price in tha sale is a sine qua non of the contract.
 

The price is, furthermore, the basis for determining the amount of
 

property tax owed to the county as well as the notary and registry
 

fees to be paid. Fees are determined by the higher of two values;
 

sale value or appraised value. Any amount or date or number must be
 

written out; it may or may not be expressed a second time in figures.
 

Since cadastral values are usually out of date and land prices
 

are rising, sale values almost always exceed appraised values. This
 

difference affects the income of municipal governments since they assess
 

land taxes on the basis of cadastral values rather than commercial
 

values. Cadastral valuations in sove regions of the country have not
 

been revised in five years or more. Some land has never been entered
 

into cadastral records. Persistent inflation has widened the gap between
 

commercial and cadastral values. The difference in values also stimulates
 

under-the-table dealings between buyers and sellers in order to show a
 

lower price than actually paid and so to reduce both taxes and official
 

fees.
 

-The title warranty and right of possession clause obliges the seller
 

to protect the purchaser in obtaining peaceful possess'ion of the land, 

,aq well as to indemnify him if this promise is-not fulfi-led. The seller 
h a o . [ -fects an,., e ; a for,rsoTj_ en the s 

has, responsibility_for hidden defects in the land being sold and for 
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truthful representation of the facts of the sale. Since the laws thus
 

indicate the rights which rest with buyer and seller, it should
 

be unnecessary to record the full and complete legal language in each
 

title. Yet notaries and lawyers feel they must include every expression
 

in every title in order to avoid any further doubt or suit based on
 

language. In any case, the clause ends with "and all conditions anti

cipated by the law," which is adequate to indicate the rights and
 

responsibilities of buyer and seller without detailed language.
 

Complementary clauses in sale documents provide explanations or
 

qualifying conditions to the essential clauses. They are many and
 

varied, and direct observation found the following: mortgage clause,
 

easement clause, note on form and place of payment, provisions for
 

temporary usufruct.
 
I - I . 'I 

The practice of establishing a mortgage in the same deed saves
 

time and additional expenses. During the five years (1963-1967),
 

mortgage securities appeared on 29.4%of all real estate transactions,
 
1:. :I 
 t 1 I, 

represewed 22'. of the value of all real estate operations.
41
 

Easements that favor or burden the land generally include right

of-way, water rights, water installations, and improvements.
 

Tho reservation of ;isufruct rights by the vendor is usual in aales
 

by parents to children during the possessor's lifetime. 42  The heirs
 

generally,agree to this system because it avoids later inheritance
 

proceedings.
 

'4DAEOop. cft.-, 16-. mi ~j.li(r, f [r:) d 

42Public Document No. 496 of April, 1967, examined at 2nd Notary
 
Office of Tunja.
 

http:lifetime.42
http:operations.41
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Some public documents specify that attesting witnesses are adults,
 

resideits in the notary circuit, and in good standing. Others simply
 

state that the attesting witnesses fulfill the requirements of art.
 

2586 of the Civil Code. This last practice obviously abbreviates the
 

deed. oat deeds contain the final warning that "the contracting 

parties are advised of the formal requirements of the registry". All
 

the original public docments contain the expression, "the tax receipts
 

are attached to the deed." In the issued copies of sale documents,
 

receipts are totally transcribed.
 

Time and Cost of Sale Procedures
 

A registry and annotation tax is charged by the departmental
 

(state) government on the value of all contracts. In some departments,
 

state charity organizations collect the tax. The tax is charged at
 

the rate of I percent of the value c the sale, plus a 10 percent surtax
 

earmarked for the National Treasury.
 

The Tunja office in the Departmert of Boyaca issued 343 tax tickets
 

in November of 1967 for the amount of 62,000 pesos. The surtax, 

then, was more than 6,000 pesos. These figures provide some idei of
 

the cost of the document tax throughout the country, in more than 50
 

collecting offices.
 

The follwing case presents an example of the nature and amount 

of costs which a purchaser of farm property might encounter in trying 

to complete all of the documentation work for a legal title to his 

4 31nterview with collector of states ,,  pcember
 
22- 1967.
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'new these costs without ready? farm_.-When 'a peasanit farmer confronts 

cash, he is often tempted to proceed by info mal means, or, as is often
 

,the case, he terminates the registration action short of completion.
 

The following example is a, 0 hectare farm located in the
 

Municipio of Villa de Leiva, Boyaca and valued at 6,000 pesos per
 

hectare, an average amount for this region. The farm lies near a main
 

road, about one hour by bus from the village of Villa de Leiva. There
 

is a notary in Villa de Leiva but the registry office is in the
 

departmental capital of Tunja, about 40 kilometers away.
 

The costs (see Table i) allow nothing for working time lost.
 

Considering that a peasant farmer earns an average of only 15
 

'pesos per day, the total costs outlined in Table I would constitute
 

213 days of work, a prohibitive amount for becoming itsmall property
 

owner. 

It is interesting to point pt, t1at the'national Government'had 

to issue regulations with respect to, the continuedan4 successive 

writing of the deed; some notaries used to write the minimm of words 

;per page in large letters in order to increase'their fees.
 

.1\ 


The preparation ,of the, public documept for sale could take but 

a matter of hours if all complementary certificadis' irde ready, but
 

they seldom, if ever, are. Also, the notary "workst fdhis"bwn 

"'~ ~ ' 145 F)V'3'Ct~i ,f'I'' Airt; .(T jI$
00,V economic self-interest." "j,I" Q 

Q(.? 44 ' I l A 
Interview with notary official of Tunja, December '14- 1967. 

I0.0i.
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Table 1. Example of the 	Nature and Amount of Expenses Incurred by 
a Land Buyer in Transferring and Registering fltle.
 

Item 	 Cost in Pesos
 

1. 	Bus fare round trip, farm-Leiva-farm 6.00
 

*o'*;
2. 	Fees to a lauyer, legal practitioner or 

notary clerk to prepare a draft of a new title 	 625.00
 

3. 	Notary fees: 
-
a) 	 Notary fe'e on title documents, 45.00 

b) Additional notary fee for each 100,000 pesos
 
of value excluding the first 20,000 pesos azid o , '
 
charged at the rate of one percent 120.00
 

c) Notary tax fee to Superintendency oo % 
Notaries and Registries 10.00 

Sd) Fees for two witnesses 	 24.00
 

, e), Legal paper and stamps 	 18.00
 

4,; 	Registration tax and cost of certificate (11 pesos 
per 1000 pesos of property value) "" '> ° l 20.00:"'" , .cIV3 
- a) Surtax on the registration tax (10.) 132.00 

5. 	Stamp to obtain income tax certificate 1.00
 

Cost 	and stamps to obtain a land tax certificate
 ,i61, 

(4 percent of property value) -	 '-- . 480.00
 

" 
7., Clerical typing'fee in the notary-6ffito tdl-i-J " -
"in~entive pesos to keep the work moving 60.00
 

8. 	Heals, coffee breaks and drinks for self, notary, 
and 'lawyer duritig dinim in'Leiva ",' .. ',00.00O:- '- v, ' J-

"."Bus fare, round trip, far jTu~j b iegietdr = r-fain 

t-	 .the new title at the departmental office 16.00
 

10....egistry fees for the document in Tunja 	 45.00 

11. 	 Incentive payments to registry clerks, to get the
 
work done on the same day. ' ',' ' " 75.00
 

12. 	lals, coffee breaks and drinks for self.and -

A,probably friends or officials in Tunja 50.00 

13. 	 Bus fare for a second trip to Tunja, round trip, in order
 
to receive a copy of new land title after it has '
 
recorded. 16.00
 

14. 	Heals and personal costs on the second trip to Tunja 50.00
 
TOTAL COST TO BUYER $3,193.00
 

http:3,193.00
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The principal reasons for inefficiency, as outlined earlier,
 

are untrained personnel, lack of technical procedures in handling
 

documents, difficulties in locating file materials, lack of division
 

of work in public offices, absence of responsible officials during
 

office hours, excessive amounts of work given the personnel, and
 

level of technology used.
 

Official agencies involved with the process of title transfer
 

complain about the congestion of work, particularly in large cities.
 

,The congestion is a real product of diverse factors. Work pressure
 

and frequent breakdowns in the system result in excessive buck

passing. In many public agencies no one can solve a problem by
 

himself: all employees depend on one another, and all offices depend
 

on ither offices. There is a lack of confidence in lower level
 

employees who, in turn, leave everything to be resolved by the head
 

head man is often not around; he is in a meeting or
man. But the 

having a conference with another head man. A typical remarklb'y a 

public official is "come back in a week," "maybe omrrow," or 

"yourcertificate is almost ready." This circular game is repeated
 

endlessly. Sometimes the unfortunate citizen never gets to see the
 

,head.man, while lower level personnel claim tey cannot act alone.
 

,There is a growing4 corps of professional middlemen and expediters
S , L "- • * ), I , - ', '" , - , - , , - ' r t , - , 

growing up in the large cities to help with public documents.
 

e may charge a fee such as 100 pesos for three or fouree, middlemen!I., j , -1'J , , , I' . , , Al- . -:Wl) ;:'' .: ;),t " (1 

signatures in the administrative process. They are known to the 

offices which they frequent and may enter behind the counter or into 

private rooms to complete transactions ahead of more patient persons 

in the line.
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Statistical information on real estate traffic in Bogota shows 

S46
 
a total of 52,561 public documents registered in 1966. Each one 

of the ten notary offices in Bogota thus isseued an average of 

,256 real estate documents that year in addition to contracts and
 

other legal work. Estimating 250 days of work, this total amounts
 

to 21 real estate documents a day for each notary office. This
 

presupposes the following additional (Dmplementary certificates
 

necessary to issue the real estate documents:
 

1) 105,122 income tax certificates (to both seller and buyer) issued
 

by only one local Income Tax Collecting Office. The rate of service
 

would be 420 certificates per day (50 per hour) which is a high rate
 

for an office requiring a record search for each customer without
 

mechanical methods. Mar7 times the tax office does not evei try to
 

search the records. If te customer brings a copy of his last 

income tax return or receipt, the office will stamp it and the' process 

is complete. If one does not bring a receipt or tax document, 'he 

cannot be helped. 
7t) - .- In( 

2) 52,561 cadastral certificates (to the seller) issued by 'te
 

national cadastral agency. Daily production would be 210 ceitificates 

for two cadastral offices in Bogota. 

3) 52,561 registration tax certificates (to the seller)'issued by 

the Departmental Welfare Agency. Daily production wiould ie 210
 

certificates.
 

4) 52,561 certificates (to the seller) showing that municipal taxes
 

have been paid, issued IF the municipal treasury. Daily prbduction
 

would be 210 certificates among several municipalities.
 
The problems related to administrative capacity and efficienty
 

can be resolved in two ways. One would be to eliminate the production 

"6P,i2, Aludrio Estadistico de Bogota (Bogota: 1966), p. 155. 
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of meaningless certificates, the other to install mchanical and
 

electronic equipment to automate the work.
 

Two cases illustrate the time required to obtain and register
 

a final land title. In one land sale the preparation of documents
 

took four months due to delays in obtaining complementary certificates;
 

the sale document was finally issued without a registry tax certificate,
 

which the notary office did not receive until three months later.
 

This practice is not in keeping with legal requirements. Another
 

land sale document was issued 26 days after application. Again,
 

the notary authorized the sale document without the registration
 

tax certificate and without the cadastral certificate. Both, however,
 

had to be presented later in order for the buyer to get a copy of his
 

land title. The custom of authorizing sale documents without
 

complementary certificates seems generalized. The National Super

intendent of Notaries and Registries has verified that this practice
 

occurs.47'
 

-RSFER BY PRIVATE DOW 7~S,
 

A private document v, a, wrtten, qgrpepleq by, ,twoq .or,pro. prP4es
 

to. establish, some. camnitment or obligaton, does not, enter any
 

, 	official registry orreceive any official endorsement. ,Under the 

law,, private documents,carry the power,of sworn testimony if, they 

are recorded in a registry office,or if,they have been,recognized 

,,by the claimant in ,a civil court or,notary.,1 . , . 

47	 Muperintendency of ,No,
taries and Registries Circular Number 8
 
(Novembet 5, 1962).
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If a private document is neither recordqd nor recognized, the
 

Supreme Court considers it a document without value, "easily subject
 

to alterations,.. without authenticity of its origin,. . and 

without merit as evidence on its own."
 

In real estate transactions private documents have no validity
 

at all and cannot be recognized. Transferring property by private
 

means leaves the receiver without property rights. All acts through
 

private documents in regard to rural property transfers only provide
 

evidence of intention which itself must be established in the courts.
 

Private real estate transactions executed outside of the notary
 

and registry systems are nevertheless very common and several kinds
 

of cases involving private documents were studied.
 

1. Letter of sale
 

A letter of sale,is a written note from the seller to the buyer
 
,,by which a piece of land is sold and physical possession of the land
 

is taken at the same time by the buyer. Usually, two witnesses
 

give evidence of the transfer by their signatures.
 

In one case studied the content of the letter of sale was
 

-siiniar to that'of 'apublic document, usink'thi'same'dlauses and
 

almdst' tf&'same legal 'terminology ' The buyer had uninterrupted 

pOSsesbion for-tenyears without any legal claims from any other party, 

*giving her a strong rincipal of evidencel in case of future dispute. 

lHowever, even if rdI6ne with better property, rights' a iued, the;V', 

ownership, she will co~tiidnfti e& bd'ai me'r6-'holder with a' reLearios 

title. Her successors will cultivate the land-In-tha-sam-conditionsI 
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as the present holder; perpetuatilg the defective title. This 

landholder did not use theeisting'systeuito legalize her property 

rights due' to 'the o lications of time and cost implicit in' the 

48
 
system.
 

2. Promise of sale
 

A promise of sale document does have legal standing and uses the 

same content as a deed of sale. The contractin parties expressly 

state that they are entering into a promise to sell and purchase. 

An important part of the document isa clause on "penalties,"
 

or in other cases an "obligation fund". in the case examined here,
 

the grantors of the promise of sale did not differentiate-between
 

penalty and obligation. The penalty clause was written as follows:
 

"...if the promising buyer does not pay the price on the'
 

date set, he will lose the obligation fund he has given,
 

Siand if the promising seller does not fulfill his part he
 

'will pay an amount double of the obligation fund to the
 

promising buyer.... 49 

Essentially, a formal promise of sale completes legal 'transfer 

requirements up to the registration stage. However, it still produces 

a precarious title because it guarantees nothing more than physical 

possession. That is to sav. it provides the exercise or property 

rights, not as an owner, but in place of and in the 'name of another. 

48Interview with Mrs.Mi. ,iViIla de Lei'va, D 6ember' 1467
 

of Sate su o-fa 'on August i5,"i9§4.P ssromiseried in S'anta 
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.Fe, farmers, l!gklly. Fzorlize thrpugh registration the Fromi.se 

of,sale cpntract and many of them consider,it a legal transfer of land
 

rights. Given, the complexity nnd high cost of transferring land, many
 

look only for an official-looking document which in some manner
 

certifies the right to use the property. Legal transfer procedures
 

are not always within farmers' physical reach, and are costly,and
 

lengthy. In practice, many farmers experience no difference in property
 

security between the legal system and the informal one. Yet this
 

customary practice based on good faith only perpetuates complex and
 

insecure land titles.
 

3. Sale of possession rights
 

,,This form of sale is common in Colombia because of extensive
 

public lands., Sale of possessionrights. occurs by one who has lived
 

on a parcel of either public or private land.vithout challenge for
 

(usually) five years or more. At that time the land occupant can sell
 

his use,rights. He may make a formal legal sale or hemay sell by
 

letter or other informal method. One example of a formal sale of
 

.possession, equivalent to a quit-claim dqed, had the same wording
 

,as a real estate sale. This transfer required official paper, stamps,
 
,complementary certificates, notary andregistry fees, and,other details
 

followed in a normil salq.
 

National legislation defines possession of land as use for.a
 

productive purpose. In principle, precedent gives preference to use
 

possesqiol of land over ~asir Other,inter;qregistratlon of deed. 


pretations illustrate t e leality of transferring land rights based
 

on possession of the lmid after a minimum period of time. However,
 

http:Fromi.se
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"the' simple 'recorded possession is' not legally Sufficient- to acquire 

domain or ownership", and, in addition, "there does not exist in 

Colombiah legislation recorded possession...since the registry ifnscription 

50 

for the assumed owner of land a "provisional right" for 

of the deed is concerned with ownership." 

The Supreme Court has ruled that possession is a "secondary right" 

and one who 

is not yetan owner but is on the way to becoming one. In the 

first case, the owner has to exercise positive actions which are,
 

in oiler to obtain absolute ownership. T'rtheeconomically valuable 

second case, the non-interrupted cultivation of the land for the -,
 

-riequired time aids the presumption of ownership. . 1 

'A presumptLon of ownership declared byjudicial ,decision, once 

This judicial decision is obtained inj-registered, merits a title. 


municipal Civil Court through legal proceedings called "property:
 

This action must be initiated by the possessor interested
actioni." 


,-in taking advantage of his noninterrupted possession or by a,persobn
 

Until there is a "property
interested'in buying possession rights. 


action," any transfer of-possession awaits the establishment of.better
 

-rights;' ownership may remain precarious'-if, 2possession"was supported 

" only by, private documents. - '' i" i iJ i.) , 9. .. r 

The agrarian reform ,laws define'procedures,,whereby,-afrotef 

TheshLfadttler on' public land can become 4 private c,property ownerl.i 

procedures include the free titling .of !public, land ',iy INCORA i buti 

I-'!,21 ,. !, Colombian Supremt Court 6,Chsbation; MaJPlO/39,"XLVIII, p. 17, 

quoted in C.C. to art. 762; and also Cassation April( 27/55,,:LXXXJt)
 

p. 97, quoted in C.C. to art. 785.
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only. in, amounts: up-to 50, hectares. Private parties2,may title up to 

2,000,'hectars' at their own expense, uaing 'the XENC0RA rocedure.I 
* 

INCORA has titled more, than 50,000 parcels in this way since' 196Lwhen 
51
 

it was founded. . , 

- However, ,since the sale of ,possession, right, also creates a full 

,legal title 'to'property, many,farmers and ranchers,have also 'bpcome 

owners,without submitting ,to the limitations ,of INCORA. They buy 

possession rights privately, and evade ,tho ,agrarianreform law's 

,limits on size. New ranch properties,in the Eastern Plains, for example, 

reach 5,000 hectares or.more, in.size through simultantous purchase
 

of tho possessions of several settlers., Even in the densely settled
 

mountain areas, new land-titles are being created constantly as land 

possessors sell off rights to lends their families may-have held for
 

many decadeb.
 

No records show how many new property titles are created annually 

through the-purchase of possession rights of settlers on public lands,
 

-illustrating a further breakdown in,thq title system. One objective
 

of land recording is to give the State a record of the lands transferred 

-to private ,ownership.,,If the transfer.takes place through,INCORA, it 

is recorded and counted. If it takes place privately the State is, 

likely-to remain,,ignorant of the-itransaction., For this treason, the 

,State itself is in ,noposition to assure ,the new owner,,that his,-land 

has' not. already been granted -to;soeone else* , ,, 

,,A .-51Instituto C0olmbiano) de 2ReformaAgrarian, (INCORA) ,,Atiiual Report 
(Bogota:", 1967)., ,'. 
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tRANSFEA- BY -3IEITANCE TPROCEEDINGS& 

-C61,bmbicn inheritance procedures Lre so: complicated and costly
' 

that no one wnmts to undertake thekm uhlesstheiproperty to be received 

has considerable'value. The civil judges responsble for inheritance 

proceedings cannot intervene'in initiating-actlbis; the initiative 

must come'from'interested parties. . 

Legal procedures for inheritance are further hampered by the need 

to pay extia-legal "expenses': to judicial officials, in order to 

facilitata action.52 Such practiceashave "reached the extreme of,
 

reating a,hierarchy of privileges and preferences...in the civil 

processes according to the stipend-'charged,-or the overpayment made... 

by the parties to a suit or their.,attorneys...,. -Some lawyers are actual 

ac~omlides in maintaining such customs.".5 3 -Money-is alsoneeded 

f6irlawyers, depositarieso appraisers, land surveyors, iother officials 

- -"-and'occasional heirso' ? " - ( 

-h -time spent in inheritanceproceedings varies from three ,months
 

to 15 years.' Lawsu't1 are' short wheit thereis unitytint1e claims, 

but-the right, of exceptionlof 'the ":parties' to. a., suit, is unlimited, 

-- prolnging'the time 6fUptential,eblutonil The'passive fun~tionqof the 

-~ ~ 4, ii "~~'& '2 ,r~~'n i V;,~~j~i' 

52Interviews with many lawyers; among them, D.F., M.C., and C.R., 
Bogoti, April, 1968. 

Alfredo Araujo Grau (Ministry of Justi e), Circularf a-,os)
 
Jueces Civilts del Circuito y Municipales ( no date ), examined at
 
local court of Villa de Leiva, March, 1968.
 

http:action.52
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civil judge impedds!the°'limination ofistubbarnaid unnecessary
 

claims as well as exceptions presented by the parties. If the
 

jhrti-.s to a-suit, do -not ask frequently at the cqlrt abo4,the course
 

iof an actioi,, itwilL not get attention4
 ,
 

Accordingly-, many persons abandon cases due.-to hopelessnesa..,
 

or lack'of monoy, leaving the actions in.suspension. ,In 1964,,POre
 

than half the 3600 inheritance cases--in the, courtsr were, inactivA, 

or suspended5 The.;summary below of inheritan q procedure,,
 

based on case observation, w'ii demonstrate why extra-j~dicial transfers
 

of,inherited propefty are common. 
 '-


The same .type of-initial petition-by an.attorney,jrepresenting
 

ihe pArties in tbe',suit is common in allt.inhr$etance proceadiZgs,.
 

Tlisd requests are .usually'acceptedby the :judge in.ajudicial ,
 

decree. 7 The-'writ' repeats .the requests inithe ,form of o S9urtorder.
 

," The first petitionis always,accompanied.by,a series ,afpr
 

batory documents: (1)death certificate of thq:deceasedop r.opjssued
 

;i (2)'marriage~certificate .of-?the decepsedi1 i,,he was

by%,-notary,; .


?ried,'igsued;by the notary,who.registered ito o
2 or ajrriag 

teeritficatefrom-the, Cath6lic;Chuich_,plusiacetif cat ;from the,

-n6kryli stating. that,'A licehsel does- not.,,exist ; .(3)bAth9erFifipate 
'from the notary office, or Church certificate plus, the statement of
 

5DVE Anuario General de Estadistica 1964, Vol. III' Ju'ticia
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the 	notary of no 'iei "e"eo 
ihenotry fnonexistenice' of official-regIstrati-on. '(4) 'po6we' ' of' 

attorney previously'Presente'dat ihe court by the 'constituient. 

The interested person mst obtain these certificates at hi' 

own expenso.I Often legal aid eitra-legal fees are also' charged. 

Notice of'writs is given to"the parties of the suit and't6' 

bte'official inheritance trustee. Proper record is put in the1 

brief. Mhen 'there is no notice of the writ, the judicial decisi'oi' 

is posted on a special bulletin board '6r on the wall of the'judicial 

secretary's office. This forn of notice renorts'the type oz suit, 

names of the defendant and the' plaintiff, date of the decision, ype 

of writ, suit bIook, pages, and 'observations'. 'tfo1'ows~reglations 

established 'in the Code of CivilPfrocediure. ' I ' 

tNotificatior to the official-of'the atlonal rinte-ha1W uen' 

Agency responsible for settling I +hitnce taxes ii 'aik-iys inade 

personally. his ...." "are" ....rAfter et 

often as necessary. Of atiiefi'notices tdd tea atiaieestt, -6niy;he 

is reaily us'eil, the 'nd6t df'e ii 'aid "tax~s"ihich mst 'b paid1Vifore 

case can be o6 n'uedI" " .,." i , " ' . 

The summons edict gives notice "td-aif persons"avinig aht"'fierest 

i: 	ihe sliit."it ordered by ; ie irilt s~f 'i- v.11 'udge, 

Theremains "p~tedin 64~ sicreeai-y s oaftiefor"on a tv(; 

a is aiso published In 1koc wspape '.'1The edict ig'reep d "on 

off id papek ansiaiAs "ostir '6f'- date'g al Atha"ktd-5ema" 

necorrespo dl'Aj-M ad ln dlft l'court.re, of the aecretiat: 



52 

The edict on official paper, the mwspaper, and three or four
 

bulletin board notices are added po thelawsuit,file. Sometimes so 

many copies are, attached to the,f .le that its volume increases fantasti

cally; the inieritance file of one case weighed more than 24 pounds. 

: Cased encountered show the participation of a-ardians or trustees 

for,minors in the inheritance proceeding. The guardians may participate
 

by virtue of three judicial measures. appointment, auth9rization to
 

act, and possession. Upon fulftilment of these rituals, the guardian 

.presents hs iitial petition..., He requests exactly what was requested 

by the attorney who opened the suit. Li .evise, he presents his claim 

Itps logical to.,,and the probatory documents,aliready mentioned. 

,demonstratethelegal interept of the, parties who, claim some r'.gt 

in the estate, but it is,i.nnecssary .and,cstly, to, jluplicAte the 

Zpbtpry ,documents already., admitted, by # ,iudge., '.... 

.. An .appraiser designated by the ,Internal ,Revenue Agency intervenes
~Y, the heirs agre
in te 


in t~ee:,ai of .the national treasury. !..ne. ..ll,t hi ,e 

,o his p.on in,oxde, to avoi4,qore expense, although thai . 

)fpp~1nt their, own appraiser. f, -17ereits ,,an J4,terial 1r.qqediqg. to 

select the appraiser by the fiscal agoncy,.. of these facts are
• . I5 ki "' , ' .; .-' ,2 r: 

to , , .. ,b .K'L ':.,' 

"'_9,e 11proerin a 

S.respo and,,4ded the 4iq, , a 'i, 

ppr~isj inn
praisqrs play,,a n, ortt ole in asqertaining 

alL~hf.,,and p. in inventoring~the,_a* ghtst rperty,,f the decedent . 

,esta ,,.and st#ing valuatiop. Fees ,orthem are set by 9he jude
 

notpaynt s us , , vin inventory and
 

evaation, '4,c.n nuig the. ~oeeding, Atto.ney.q and guardians
 

collaborate in the assertion of the rights and property of the estate
 

as do the judge and clerk.
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"i': is usual'"among 'attorneys upon'presinting their initial. 

petition, to make the statement that their represented clients-accept
 

the 'inheritance with "benefit of inventory". The statement allows
 

the'attorney to limit- the responsibility of the heirs up to the
 
Value of theirpart in the estate. The attorney of the case must report
 

in'his initial petition'the rights and property'of the estate, showing
 

its location and the proper means 'of identification., If there is a
 

will, it must be added, or the person who has custody of it must,be
 

identified. '. , 

Inheritance taxes ,are' paid at, the Internal .Revenue, Agency. i-These 

aretaxes'are calculated on thetotal nt: asseti of fthe"estate and 

detailed in this way.' total inheritance value, .assignees, overcharges,
 

paym nts' made, and' fines if' any.'- Thd' regoltitioti bn tax:,matter !is 

communicated to the .ttorneys4-by'Olacing a noticelin arvisible, place. 

Three daySVsafter" the kesolUtion; the ,ame office-declares.it.executed. 

The resoliibn is added"to th lawsuit file. ,1 ',-4. "
 

' Pa'yment;of-the inheritances taxes , is i in*) practirebauprecondition
 

'&approval'bf'inventory and"4abatiol -'The" revenuef aencyfissues a 

:6leaese,' 'uponY reqiest ii writing by the attorndy, who: mstsubmit, 

The protess continues by requesting the estate division and the 

zptftiti'ofr.th ' .The,,;jUdgel apptoVea,,the,,pari'tioner and 

orders that he be given legal possession of the job. If the partitioner 

is not named by agreement of the heirs, the judge has the power to 

appoint him. It is common practice to name as a partitioner a lawyer"
 

friend of the attorney directing the case. The' partitioner receives
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the inheritance with "benefit of inventory". The statement allows.
 

the attorney to limit the -cesponsibility of the heirs up to the
 

value of their part in the estate. The attorney of the case must report
 

inhis initial petition'the rights and property of the estate, showing 

its location and the proper means of identification. If there is a 

will, itmust be added, or the person who has custody of it must be 

identified. 

Inheritance taxes 'are paid at the Internal Revenue Agency; rThese 

taxes"are calculated on the total et'assets of the estate and are 

total inheritance value, assignees,,overcharges,detailed in this way: 


payments made, arid fines, if'any.'- The resolution bn tax:.matters!is
 

communicated to tlhe attorneys t'yjlacing a noticelin a-.visible.place. 

T"hree day after" the resolution 'the same 'officec'declares.it executed. 

"'The resoliA i'on is aaded-toithe lawsuit'file',&':.'. " c ,: 

' 'Payment ;ofthe6inheritanc& taxes :is- in"practireLaupretonditiAn 

V 'approval of' inventory .'and"vaYlxationi --The' revenue Eagency ;isbues a 

Clit,. a's'e,'!uporeque't inwriting by the' at-torney, who.must smbmit 

o. ,... r:ievidence of payment.''-. . ' 1',-Lmr, - .'0i.:-

The process continues by requesting the estate division and the
 

* nominztion of the atitnr. Thejidg pptveathe,p.ari oner and 

orders that he be given legal possession of the job. If the partitioner
 

is not named by agreement of the heirs, the judge has the power to
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advice from engineers, land surveyors, public.accountants, 
and others
 

'as the case may be, which obviously increases the qost and reduces the
 

value of the estate. The partitioner is not legally responsible for
 

lie may asslgn parts,of the real estate heis dividing
his work. 

in a way not compatible with the original document, 
due to influence 

No one is responsible.
5 5 Making someone 

-from interested parties. 


'responsible woAd imply a new and a different lawsuit, 
sometimes as
 

the inheritance proceeding..
costly and time-consuming as 


The estate division is written on five, ten or more sheets of,
 

It begins vith a short history of the antecedents
 
official paper. 


The length of the history depends upon the eloquence
of the case. 


Next follows the active and passive balance
 of the partitioner. 


-of the estate, which is usually the same description made on the,,
 

This is followed by the adjudication of
 inventory aid valuation act. 


''the'rights and property of the estate.toeach heir, separating
 

;f;a portion containsreal estate,
portions for expenses,,debts, etc.e 


::the -landboundaries, location-,of. .it,9,extension.,,and 
the notary and
 

registry references of,-the title.opphe deceaped,personare.,
trans~ribed
 

a 'suuimary;o£f val4s by, prtion,
in the dbcument, The ,act,ends up with 

and passive balape;oQf,theestabtin accordance with the active 

~ " Intervie; witir B4,.faro o..e ,,n.r i,1968. 
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In many casest ,eestate divisjonsin-an inheritance proceeding
 

are agreed upon outside the court.by amicable division among heirs 

in order to save, time.and money. The amicable division must then
 

be authorized and approved by the judge of the case.
 

In many inheritance cases, unlicensed practitioners, supported
 

,,4y lawyers, control the inheritance process,and manage the administration
 

ofjustice. 
56 

Most ofthese practitioners are familiar with the
 

legal mechanism of the process,and are favored by the friendship,
 

and advice of many,judicial clerks.. Their knowledge of law has been
 

acquired working as a clerk in courts or in a mayor's office, or
 

:from a few years of study,in law schools. They are able to write
 

n,petitions which are then signed by their protecting lawyers;, these
 

1awyers, do no more about the case. , , 

The final stpge of the iFiheritance proceeding is the obtaining 

,.I..f .property title,of the new inheritace adjudication at the registry 

and notary offices. ,
 

,,.Amicable estate :div sions, mentioned above, ae frequent within
 

.legal-proceedings but do not. require judicial proceedings., Un-,,. 

,fortunately.no stqtistical informatioi pnpoints the frquency of
 

amicable estate divisioqs within~or outsidethe court.,1ny of thea
 

informal ,arrangemens,,do not pass through registryor notarial 

offices. The name of the deceased contieq .,t° appear on the 

cadastral lists and cadastral taxes are paid in his name. Sometimes
 

5 6 Ibid. 
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portions of the estate :amicablydvideI dre,4dividualized'in the cadastral
 

listis'dIder the 'inam6of the heir cdu e"he was 'found in possession
 

at thetim:e 'of cadastral'inspection.' 116 pays cadestral taxes in his
 

name, and such receipts are accumulated ass proof of land pbasedbiozi
 

in case of later legal dispute. "
 

'" 'te extr.judicial division'of an estate or any other cotmmon, property
 

is made by the heirs'themselves or'by a police comnissioner or mayoir
 

Whatever is done on the'site is usually'proessed through a notarial
 

okfice, and evidently some registrars iahde' the'corresponding registry
 

inscription.' ' ''"" 

The Supreme Court has ruled on these-cases;' "The'regi~ty inscription'
 

of 'a'deed containing extiajudicial 'estate division.. .does not substitute
 

for the inscription of the right of actual possession of the estate,'
 

because...it does not cancel the"rdgistry inscription under the name of
 

the original owner, nor B I virtue of such inscription is the inheritance 

" transfer made and registered...."
57 


In view of such a decision, the extrijudicial'iticable estate
 

division has no legA value, afiid tteipossessois of the inhdtrted'prdperty
 

lack 'secure titles. he only Value'attributed 'to 'the akmicbl estate
 

division out of cburt derives from tl e g6oddith df thib heiri' Vbdt'
 

. a
their children may dispute th' reme 


holders difficult situationd¢e' b 4.:,', .,- '.: ,;'" .' '
 

57Colombian Supreme Court, Cassation ApriL.21j5,..I1X,,,.p.-36Y, 
quoted in C.C. to art. 1382.
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Private'and- arcale soluti6ns to-property .ights perpetuate 

the common situation of lack of secure property title avoong land

holders. The situation is even worse when common property of less 

"than the, hiiiimm area established by-agrarian law is inherited by 

-1'1i than one heir. Agrarian law has established two measures, for 

such cases: one gives the right to any heir to buy part or parts 

" oif the estate,' if its division vyould 'reduce, the 'size of the parcels 

rti'69ss1 than "three hectares; the other allows ,request ,for judicial 

decision to cmtinue the cowmon property if the family deriiesA its 

- Such s6luti6ns'; "hdevr; cannot be.feasible for these, smal-l 

'hrmi'unless judicia-ind'-titlig procssesbecome accessible, less 

:-6stl, arid,quicker. There are also-ciltural'and social norma-.under 

fch t6-continud,,on, the of,their-ancestors.farmers "are" anxbus land 

WZL S conseqointly indt daiy for-farmers 'to accept neith~r of ,tbe 

legAi.......
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'IV,. -BOURDARY IDENTIFICATIORAM L&ANIJASUREMZ b %. 

Since bouhdary descriptionsform pfrtof the contpnts of land
 

,Ititles, the system of'boundary identification and land measurement
 

constitutes a major part of the lgal study of land titles. Hoever,
 

appropriate legal procedures ,and technologies, which allow the farmer
 

-to define and clarify the size of the farm he is usjing, are often 

.-ackinga I, 1 t 

Marking of boundaries in Colombia is carried out inder the 

d stem ortmetes and bounds, as in colonial times. ,This traditional
 

nrAdctice is so informally applied that.boundaries are ,almost never 

exact-and are usually-defined by verbal descriptions, not pKecise
 

measures. No maps, measures,, or axtificial markers are required.
 

HOwever, 'whatis recorded in-words must someday also be recorded on
 

maps, since there is no way to aggregate written, dpcuents o. 

determine what land is titled or owned.
 

Here again, the State cannot fulfill its stated objective of
 

knowing what is public domain and which lands have been granted to
 

private users. As could be expected, the State many times has given
 

overlapping parcels of land to different citizens at different points
 

in time. 

According to the Supreme Court, land measurement is not necessary 

for a valid real estate transfer.
58 - However, the Court itself,
 

5 8 Colombian Supreme' Court, Cassation, April 1/25, XXXI quoted 

in Ortega, op. 
cit., p. 183.
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following0'the, Civil'Code whigh requires determination,of ,the land 

by size or boundary, ikentification in order toj transfer a "real_, 

thing"l has,decided on other occasions that there is no individualized 

property, nor property to transfer, if it is not measured.59 In 

spite of this ruling, two other decisions of ,the Court, twenty

eight years apart (1925 and 1953), still leave unsettled the legal 

'requirements formeasuring properties., I
 

Confusion in the lq results in confusion-in practice. Farmers
 

usually do not measure their land, nor do they transfe; itby.
 

,measurement. .Any~measurements which are taken are made in general
 

ways using-a variety of units and expressions peculiar to each region
 

and'to each century: Common units appearing in titles are the
 

fanegada (1.6 acres), vara (2.8 feet), cuadra (6,400 square meters),
 

ulaza (same as cuadra), Pucha (amount of land that can be seeded with
 

'about 800 grams of corn), and Cigarro (distance walked while smoking 

one cigar). M-Pany agricultural producers do not know the area of their 

farms, and the;.plkase "more'or less"-is frequent -in public land 

documents., The only accurate,,and -technical measurements and mariags 

of boundaries, are found-on urban :lots,.,rurl..lands, titled ,by.INCORA, a 

,few farms privately measured, ',and lands mwasured, asda,,parr,Qf-Tm 

colonization or regional development- projeot.:J(,.. , ,, ,''.. 

tar.87Ibid., eenceof&,*y O/,53, qMqt.O2 
to art. 1887. 
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The, various'easb ekxamined regarding land, bbundary' Ae,scription 

and ueasiretient: in ;'urat dolombia'fall intot-hree general, categories, 

Vradi'EdUnali semitraditionil,, -an&modern,alLof-which- co-e:il3p' 

" 'atpresent. 
1. Traditionial:Vsrtor.. , t... ; 

The'traditional-description of property'lines is characterized
 

by incomplete details, utilization of surface phenomena,,orientation
 

by'sides,'and use'df adjoining owners' names. Such descriptions,
 

based-'n:verbal terms rather than maps, do not offer aclear location
 

of 'the land,-'either in space or in time. They usually are long and
 

'coifiising.' Landmarks are inexact particularly when they are as,
 

general a'*in"the stddiedcases, which used terms such as mountain
 

(ridgeS, it66p hills' rivers, streams, ditches,:fords, plains, ,wamps,
 

-bay6, bank ,'slopes, springs, etc'. ;The ,rientation of the land,
 

"(i.lkg sides, heid, and base; is'not precise if these base lines cannot
 

'te'repr-auee. Sch cardinal'points'also depend upon the posttion
 

' 
takf on'Ihe site., The use-of adjoining owners',names as general; 

"e ferences-'doestnot help to identify-a rural property-over time.," 

13eside-, surfa cel phenomena, markers such-as, stones," fences. trees 

and,roads'ftay.-b used6, ., the most,coMron-tries tiotedIn eases examined,-.


are those corresponding, to"6'ach thermic 'leveli.:, Among thm ,are-the
 

cucharo, huche, dinde, and guayacan, each of which has hundreds of
 

sp|'cidii Whdt naes,' c4anging by' region? br evevvi thirn_-thh 'same
 

region.
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OCases" illudtrating the" failings of traditional:dedcription 

i$eth6ds r'ange from a royak 'adjudication.of 1636 'toga notarized,,-.% 

documient of" 1967. '. 

;2. Semitraditional Description
 

Semitraditionial boundary descripcions shave the following
 

'Eharacteristics: orientation by the sun's,'position, usa ofdecimal
 

or other length unite, dse of'iatificial borders like wire andj
 

stone-fences, and uie of marked stone piles. Theytendto belbrief.
 

These methods are steps, toward technical demarcation of ,
 

properties, especially if the decimal system, now required by law
 

decree No, 767 of 1964, can be firmly.established in practice.
 

* 	, Semitraditional description may. c-ffer from the impermanence 

of artificial markers. -Also, descriptions of mixed utilitypcrur; 

for instance, suitable landmarks may be specified without lengthp 

being noted. ' 

3. Modern Descriptio ' 

-iodern land description methods have beenrecently introduced 

in Colombia, principally throuRh 'the INCORA agency and private 

engineers. The system is clear. It requires the participation of 

skilled people and gives the owner exact~knowledge of,thepiece 

of land he possesses ..This-,new.system provides [juridical kindi

vidualization of property, and any controversies on boundaries' 

can be easily settled. 

http:adjudication.of
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-The Jirection of 'each segment ,ofa,propetty. linq* the length, 

turn 'with adjoining link segments, are indicated.and- the atle of 

If one can fiud point one, or any of the subsequent ,pbints, the
 

whole geographic' shape can be reproduced., Almost all land parcels
 

in Colombia ,are irregular in shape. 

If this'work-of INCORA were done by cadastral, agencies,,eutoqgh 

rural properties might be completely-identified in order o make , 

up 'local chaits. Unfortunately, the cadastral agencies continuse.,
 

identifying rural properties by means of.maps accoxding-to,
descriptions
 

offered by the landowners; Such-descriptious use the narrat$ye.,.
 

,method imposed by tradition.'" ' " 

The INCORA methods,, i 'summary exhibi't jeera:, featuris which 

standardsfor al-V iland measurenetndt'fih6uld' become minitml 
S / 

I) mapping by local units, 

2) using standard units of measurementy),. ,, ,,.. 

L'V3)1 . al eleast 'one permanent.poixt :delivited ,ip,:e,h 1plot,
 

1mqqtn;,f rj
447"orientation Vf ,adinkl ioints. ard e8tab1 


~~V~'..'
-I dnchinarks -~.-
v 

dt(1) -,rbiordq and.,map ,surv~ys&to,'.ro ert,, !~4§rq. T,,
7o .~~il 

BOUNDARY DISPUTE~S 

A precise land descriptioni method would be invaluable in
 

rural land in Colomia, which 'areresolving boundary disputes, over 


now settled in one of threemtays: (1) private procedures, (2)
 

police action, and (3)judicial procedures.
 



63 

,Privateprocedures are carried out independently of official 

participation. 'Neighbors of adjoining properties simply get.to

gether on the site, sometimes accompanied by other persons who act 

as' amicable advisers. They try to identify possible landmarks.-i 

or'surface phenomena which they can remeiber, or which appear in...
 

documents they may possess. Landmarks are then set if they do
 

not exist, or renewed if possible, and distances are paced off or,
 

otherwise estimated. A change in neighboring landowners generally
 

causes new conflicts since the original determination of property,
 

lines was based upon the good faith of the original parties. .New
 

'disputes are settled by neg6tiations,:45,ing any one of ,thethree,,, 

procedures. , , .,' i , - , 

-When boundary disputes arise;'-*rJA#op-Vasants take theitr-r,'r,,I 

complaints to the municipal mayor, whofsilow&otherchief'polceg1 

conmander in smll 'tF4ni .'o-In 1 polfbe ;'-both .artiel.appear.action 

before'the mayor' and pre t'tieirl cla ifidorally 6r inwwritiig;, 

'he mayor is tbigated to listen'to'their complaints,%asiwvilas 

to' the testn'o y o ifitidsses, lUon'termination of,:thehearing--' 

the-mayor issues-a diecisi6n,'Nich 'is&cti-ally it iec endat-onithat 

need not be toLlowed. If the decision is not accepted, th -, 

piaii'hivhe' two alternatives'l'to req6stinwriting"that ,the 

mayor s'1biearin,-- " i a"icti6n; 

or id- 1it.bate ju~ifcial - litiga'ti e tsdurt ,'Inbh diVl : 5' . 
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. If thedisput,-iAs settled on the ste, an act is prepared
 

reporting the visual inspection,,and all the details of the
 

proceedings, such as time of initiation and termination, parti

cipants, testimonie .received,.documents submitted and reviewed,,
 

claims presented, and the-solution of the dispute. When the mayor
 

cannot reach a decision, or the mayorls decision isnot accepted ,
 

by one of the interested parties, the mayor orders the certification
 

of this fact and issues ,a,type of interlocutory decree under which
 

the, boundaries remain as they were. before the .couflict arose. ,The 

violation of this decree is subject-,toinWncial sanctions. The
 

parties' only recourse at this stag9 is to, resqrt -oQcivil ,litigation. 

Expenses of the visual inspection are borne by the two. 

interested.parties, if.they.':tualiy agreed,qn therequest,t,or by 

the 'partTy W-v ..,reques~o t .,,c ,;1 ! . ... ' ,';i " ", 

:,c-Judicial actions .,,toresolve questions,,of p~qpprty lines are 

, .,,toheard:before'a-Civi,.ourt. The J.ec. ies ,othe, action 3ar 

set, , basedpOn publiq or,,private
 

documents,t testimonies, and.v .ual insopectiop n ghe site, The 

.Aproc~duta,,for-,,bis a;4oianisr s"p#WXshe4by .5he.iljQe ra;: 

Code. 9v i.: q, '*T Ju
 

,As of-January,, 1964 j,,there were, 678.,layslits, concerning;:h%
 

detervnationt ,and&markiug o;.boun4ares, ,p9n31$, n Xthp 11unicipal 

Civil and 14ixed#urdi.eti.oq ,povr ;Du .. .t.., . 1964. . 

60Jorge Ortega Torres, Cgdigo de Procedimiento Civil (C.J.)
 
(Bogoti: Editorial Temis, 1960), Second Book, Tit. 26.
 

61DANE, Anuario General de Lstadistica, 1964, Tomo III,
 

Justicia (Bogot; 1968), Graph No. 199. 
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were decided or transferred to higher courts, and 282 new cases
 

were initiated. Thus, there were 727.caes 'pendingat the end of
 

the year, and of these 492 were in a state of suspension--there had
 

been absolutely no movement in these cases during the year._
 

,The uork of the courts in that year included-396-testimoniess
 

92 visal inspections of'sites, t6' replies to interrogatories, ,,-,!
 

1,167,writs; and 25 sentences,' .., , ,-"t 

While this pace'of the judicial process seems -very.slow,
 

it should be realized that the magnitudelof the problem is en6rmous. 

The judicial procedure normally takes two yeare," nd once again,,;)
 

the length of time, high costs, legal formalities and other,
 

difficulties create,great inconveniences for th.parties..and,,dela
 

filarifi-eationtof the problem.. 
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,:.J:1~d~ COLCLtrSIO1NS':AND COMMADTIONS : xrVI; 

Thisntudy-has'indicated that the transfer of rural-property
 

consists ,of innumerable complex-formalities. The .ost acute problems
 

currentlyfacing thenotarial and registry-systems in regard to '
 

legal security of real estate are those of organization,,quality,"
 

method,',nd,.content.. Both then6tary and registry systemsfail
 

dAtrtheir objectives of fully'legalizing and guaranteeing acts,;And

contracts within their-incumbency. ,K- . -


The ,process of legalizing,.property qwperhip is arbitrary and
 

inconsistent,,,Certain:legal,,requirments-ar ,not,,fulfilled., ecaune
 

of political, social, or economic influences# causing ,demoralization
 

The number of complementary
and uncertainty for most property owners. 


certificates, for which the client is responsible in order to legalize
 

transfers through sale or succession, inevitably involves prolonged
 

wait, discouragement, and unethical administrative practices. It
 

is impossible, for example, for notaries to certify that~they know
 

all of the clients utilizing their service, a practice now required
 

of them.
 

The requirement of spedial witnesses to guarantee personal
 

acquaintance with the contracting parties is seldom met. The
 

obligation that the notary be present to authorize an act also
 

is usually not fulfilled, nor is the prohibition against extra

legal charges observed.
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Y ile certain legal requisites are not met, others are 

contradictory., The notary, for example, must warn of the 

presence of unlawful clauses ina .contract, but must authorize 

these on the ,insistence of the clients. Nlotary acts that have 

been registered are supposedly authentic, yet such authenticity 

pay be challenged .through legal actions. 

Notari4 and rgistryeity-J services. .'are public. but- are administeredIoa~a .0t
 

and managed by private individuals. An official performing notary
 

orl registry functions must be a lawyer, unless he has held the
 

.position for a certain time before this provision was instituted;
 

g circumstance which an uls the prerequisite.,,1,nheret legl, 

-contradiction and general laxity in following the law could be
 

Selection and designation of notaries aud resistrars are
 

frequetily based~on strictly plitical factors, with little
 

consideration of-technical or professlonal criteria; accordingly,
 

eff cyienc, andexactness cannotbe.expected.. , , , 

This study has elso examined the private property negotiations
 

whichlpxs outsidethpe formal legal processef. The acceptance 

of info+i4 or customary systems,,suggests that.the formal institutional 

ie to peoe ,Lette-s of sale, 

),promisepof sale,,buying and selling of possession rights, amicable 

inlw~itauce.divis ions,, and,qthoy nricable divisions of land have 

value only sp~sf ar as ,the,.contr cting, p arties act in good faith. 
. *r.:4lpqtfarqny t - * 

The anomalou ownersh2p s cr rejsult in legal, econ 

and social conflicts after the original contractors are no longer
 

available for consultation.
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Adverse possession actions, which legalize the'possession of
 

land after a specified number of )ears, do not provide a rapid 'and
 

inexpensive solution for interested parties. The majority of 


farmers trying to obtain titles by adverse possession are either
 

frontier settlers or squatters onI land belonging to absentee owners.
 

Both groups have few financial resources; this lack, under present
 

circumstances, hakes it difficilt'for them to obtain justice, par

ticularly under such burdensome"procedures. "
 

One cause of title confusion is the 'existence of unliquidated
 

inheritances. Although some inheritances have been divided extraW
 

judicially, they lack'juridical indiViduality since they have not
 

been submitted to legal processes. Causes 'of this problem aet'tie
 

cost, length, and complexity of probate proceeedings. H1•irs"arx",
 

afraid to submit' to the legal procedu're because, in the'doitcome,
 

others may receive the property 1eft bY the'decedent t i* :
 

proceedings as a means of akniig 'recognized rights efcti '"e . 

to be influenced directly by'the'financial possibilities'of-thGe 

parties. Money permits access to justice;
 

The passive rofe of'jUdges n i'n i s s 

All processes are initiatedai'd a"Ance-d r'the parties in e 

actibn'. Judges' work consists -of s~ing thatpr'cduralmehlc an 6s 
are riglyobserved. 'Incas'were despai, fatigue, o'ackbf 

fd n thb pirt cf the initiatfng 'party does not phralyze' the 

case,-the final decis'i'o may be ap~jealhd 'b~fbre' h~gher 'b/i~tW' 

Appeal of course i.nvo1v0s addit rfal expenoes" an.d" if .. .'rd 
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rapid con lusiq9-of a dase often,For, the 'litigating lewyjr, 

Clients
depends upon his friendship with judici'al officers; 


out such a layer, presumably to assure some
couhily search 

promptness and a-favorable ajtcome to their siit.
 

roperty is usually"Identification and measurement of rural 


cairled out through antiquated means surviving 
from the colonial.,
 

bast 80 percent of Colombian rural .landr'
 era.; Boundaries of at 


cleaziy identified or surveyed, either physically 
or
 

aie not 


Existing surveys are often unclear and unprecise,,;
juridically. 


casing legal, financial-and social"eonflicts 
among owners.
 

Although'it should be recognized that'some government 
agenciesjw
 

new tech- ia,;
such'as IUCORA, ard ,attemptinf, to put into practice 


niques for measuring and settling boundaries, this'work is slow..
 

n s 

Oii,the basid of:thob e observa tib and,;conrclusiohs-h-, thb'. 

" - ' ,!.r' j-? ,
following recommendations are proposed,.. ' 

~-.~v ~~rp ,j~I __ J " ~,.. "ZLI 

t~~M.~IUO lldeaipicAio 'kid' THek- trySI U Ytd~i 
'61~d 

anfd -egi'sikY ci?;ritzsyrh"couife thal7'notarial. ~e' 

thdI°'efrhIc .lbcatibxilofI ndtti/aa*Ldt'rdgistnY"rcbb96nded tha't 

bora',af thi f okjlawing
iui ' a"bd"id 'sed' on'ithtbsis' of 'one 'o( 

criteria: the volume of real estate transactions, 
trnnsportatorw
 

Applying these criteria
 facilities, and travel time and distance. 


would eliminate some notarial and registry circuits 
and create

some new ones.
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B. Selection andQualification&-of Notarial-and Registry Officials!
 

Certain general prerequisites should be required., Existing 

legislation requiring tiat all notaries and registrars be lawyerA, 

should be fully implemented as rapidly as possible. Special 

training courses should be made available to upgrade skills of 

officials and auxiliary employees. Simultaneously, a new salary,, 

and promotion scale should compensate efforts for improvement -

Seniority, as the only determinant of promotion, is not-conducive 

to developing initiative on the part of-these employees. -

Law schools should organize seminars on nopary and regist y,,, 

lawas electives for students. The Superintendence ofNotaries, 

and Registries should take the initiative in establishing and 

supervising training programs, in collaboration with Public,_,.

Administration-and Law Schools, for auxiliaryemployees anR4 

officials of these offices. •... " , , 

Selection and designation of principal officials should be 

done by the Superintendence of Notaries apdRegistries. Superior 

Courts of a judicial-.district could continue,the presentp! ctire 

ot.preparin a.- list of three candidates: foqi each 4ptary and: registry 

circuit.i Hpwevkr,, :special applicatipo, fkorvn of, the Superintenophcy 

should bd.:presented by applicants Vith evidence of- thir quplifi

catdionS,.) The- 02plicant -could -also,designate, plac3Pw1here,.wzned 

tO,'wo'rk-,(,ti.."
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,Upo selection, t~enotary orregistMy. candidate shoul,
 

obtain fidelity and pwformance bonds. Evidence of appointment
 

apd bonding should be requisites for betng sworn in before a, 

,superior court or city mayor. Ccrtified copies,of,,the above 

acts should be filed in the Superinendepcy-aud he Supjerior. 

*iAuxi.iry aeloyees- should be chosen by the ,,otaryor regi 

acqrdance with guidelines established jq the $uperintendency.in 

C. RelAtions. with Commercial Entities. ,2 

Since so=: notary and registry offices coQtraq for or are 

-given covers for binding deeds fromyariq8,commercialfirms, it 

is,.suggested that thq Superintendency contract for these.,
 

,.rdixectlyL~ith,suc,firms.-

D. tlodifications in the Notarial, Service . ,., ,,,, ., 

+",, ).,The notary office,should sell ,the,required official pappr 

an4-stamps,-thuq avoiding.the in"ovenienceof obtainipg these items
 

The-Lpeial wituesses should. be limd, They a. 

uscless sintce , tfhe , notary.+ill+,not, refuse to, draw. upa a Oocument 

merely because he does not knoy th ,contracOfDg partis. Similrly, 

the.requisite ritp.lrm-,cettt the. notary, kno~s the 
.the. eq~isterit1pI~h~apcertifyii 


o i "should,also be jl te ,siffe et is usually 

. , < .€i ... ' ' y.,+ . ,.' + " . .
h . . j .. ,-,,T . 

,3 j °The .pres,ent yr~c~1ce. £ pe l4t ns, a~ b ysta~deror , 

"professional witness" to serve as an attesting witness, u.,ldbe 

discouraged and the contracting parties should be urged to provide
 

their own witnesses.
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4) 'The requixrement of a "aignature-in the, iame' of an 'illiterate 

contracting party has no 'practical vlue,'since the patty usually'
 

picks 'up anyone'he finds in the office 6r street to sign for him,.
 

It should be sufficient evidence to have a declaration of illiteracy
 

noted on the document by the presiding official.
 

5) A series of useless requirements should be eliminated;'u'se
 

a certain kind of pen, specification of the number of words
 

allowed in a line, description of bD* and %lhdre 'to leave ,blank,-4 

spaces, etc. Such regulations complicate preparation.'of.'te.,
 

documeit and make it difficult to read mid understand.
 

6) 'Ali foims, conditions, and purely'te hnical teriI"tregitered"
 

in the Civil' Code should' be elimiciated frobi the contents of,thelc 

deed. The document should register only 'the' jarticular data-.pdri.-" 

nent to the property negoitation. cias::Ju4nmbertof -the deed; 

ate 6A6fice'-of i-ssuanice;'e ~ trans'a-ion; price; references 

bf the deea of acquisit on'of" the"elintpa*rt ; cadastral- number 

and identification; boundaries by directions and distahceg-lien:s;
 

limitat!-ons oi1con'dli'dondan&-beneficiaries; ijatiures"of',the
 

-,
contracting parties, and signfturrana8e-al 6£'th 'officialF. r O': 

eloquent extranos 'Matter oudbencte' - -o".: 

7)" he prieet"practice of- repafingid'di'tibhal' eitified' -t 

copies results' "inextra expens ad was ''of tiM'- ,for- othel1ent 

and official. Carbon copies or other reproductions of the, riginal 

document, signeva'a'nd" aell'eilyr'thd,n6ti,-'rsib ld'- be legally
 

acceptable. 
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8) Regarding the official books, the following steps are
 

recommended:
 

a)Elimiuate the minute book, which contains drafts of
 

acts and contracts. 1lany offices have already stopped
 

this practice, and others keep it irregularly. Several
 

notaries cornented on the uselessness of the book and
 

the need to reduce paper work in notary offices.
 

b) A special notarial protocol book should be maintained
 

exclusively for real estate property acts and other
 

types of acts.
 

c)At present, interested parties must search through
 

many books to locate the deed they want. Since the
 

index of judicial records is included as an appendix
 

at the end of each book, a card index should be pre

pared to facilitate location of necessary deeds. Each
 

card would contain basic references of the act or
 

contract and the book where it is recorded. Based on
 
' i 3, 

U a -'.aC ( } °' 'a , , l,' "'J a'3, : ': ,, ., 

this general card index, cross reference card indices
 

could be prepared according to transaction or type
 

of activity. These would be organized like card
 

Scatalogs in libraries.
 

9) It is unnecessary for notaries to record all of the acts
 

of probate or inheritance proceedings in order to issue individual 

deeds to a divided estate. It should be suffi-lent to record only
 
the act o p n .:aa: the .djudial a oaproval . Likewis, 
the act of partition and the Judicial act of approval. Likewise,
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recording the entire current proceedings of "ownership" or adverse 

possession actions should be eliminated. It is sufficient to record 

the final verdict. 

E. Modifications in the Registry Service
 

1) The registry would concentrate exclusively on the inscription 

of property acts and contracts. Other transactions should be assigned 

to other agencies. For example, acts regarding commercial association 

should be handled exclusively by the Camara de Comercio (which serves 

as a commercial registry). Private documents, powers of attorney 

for representation and administration, transfer of rights and 

inheritance shares which do not affect real estate', tranactions on 

future harvests, etc., could be handled by the National Income 
.44i... - ' ,, : . . ... 4 ; 

Administration (Administracign de Hacienda Nacional). This agency
 

has local offices generally accessible to the public, and the people
 

frequently visit them to obtain officially stamped private documents.
 

2) Direct collaboration should be established between the
 

registry and cadastral agencies in order to modernize measurement
 

procedures and identification systems for rural property. Official,

topographers should go to farms to set the boundaries and to make
 

measurements, especially to those farms at which the direction and
 

distance method has not been used. Consideration should be given
 

to the eventual estalblishment of a "mobile survey group" for each
 

registry circuit in order to facilitate this work. These coordinated
 

activities would permit the progressive physical and legal identification
 

of rural property throughout Colombia. Financing of such services
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could at east be partially covered by increased registry fees, 

which would be shared with the cadastral agencies. 

3) The complex system of bookkeeping records should be 

eliminated. The system should be replaced with one in which: 

a)	A real estate record-folder would be used for inscriptionse 

The real estate record-folder could be similar in form 

to that presently used f~r the Cadastral Office in 

Cundinamarca. The design would have spaces or colunms 

for data such as cadastral number, registry number, name 

or identification and address of the owner, notary and 

registry references of the presenttitle, name and 

identitication of the transferor, price of the transaction, 

boundaries designated by direction and distance, liens, 

mortgages or conditions, cancellations, and signature 

of the official. 

The cadastral number would be the same as presently
 

used-a code that identifies the property by type (rural 

or urban), location, and lot number. To this, the' 

registry inscription number would be added by special 

coding. .Notary and registry references of the title would 

be transcribed on the document, as is present practice. 

If the deed does not contain boundaries designated by 

direction and distance, nor its area measured in metric 

terms, this space should be left in blank until the 

required cadastral information is available. A list of 
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1,title history, of -the -property for ,tho past twentyyears.- If the real 

state rec6rd-folder and owndr record-folder are ot-adopted,$theu 

at least the registry certificates-should beo-dified so asuto , 

contain the necessary notary and registry references'of successiyq, 

transfers. 

5) Irnorder'to reduce the risk offdouble salesfand: to s;u4
 

thd- principle of registration .priority as provided forvin current
 

,legisiation, 'a'receipt should be'ssued- to, the,. client, in,whih, if.,
 

indicated 'the.exact date 'andhovr-when the,,dotupent was presented for-, 

registration. ' 

- 6) 'Inscriptions of 'general, 'attachments ; ,civiX ,clai~mo,,- or 

interdictions "'hbilt be' atricken-ivkiediately',upon -the ,terminatiqn 

of the corresponding judicial action. To accompIish this, morr

ifficient' comnun.catintis 3hould be,'eitablished -between the ,courts and 

ref~istrles.
 

The' retistrars -shbuld be en!c6raged,to, use 'theirpower to
7) 

refuse'inscibing -de'ds in-h'ich- obVi6ui omissions, contradictions, 

or imprecisiove are found.
 

heritance Proceedings
h. 


Asn-oted, one:oi the -reateat 1Oroblbms regarding 'the, titleq. of
 

"iileestate property originates in-he','mityr lie-.idated,,sUccessons
 

or inheritances. The following recommendations',are made t- ,
 
' 

,., 	-: i) !Ihritance .divieionha.or i.'1_ .tiol ,9of-:con n, :roper y . 

carried out through amicable prbcodures direcblylbyothe~intetestod
 

Firties; r idth 'ti ifitii~ntibn ofqpolice, officers ;. bhould be
 

-' 	 accepted' Iif these" cases,-anhd wit1V pbl-itatioh;ofX1 two notices :in 

one month, simple judicial approval would be sufficient for atitle. 

Preceding page blank 
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-!!2) " For:inheritance 'cases:.of _uoperty of less than. a specifed 

value, ek-officio actions before-Aocal judicial authorities could,
 

be initiated on the request of'the interested parties or.of a.; ,
 

mbmicipal authority and at the expense of the heirs or of.the,,,-,
 

inheritance estate. Publication of two notices in a month.a 4#,9ne, 

notification to the tax collectoriwould be required,.,,,, 

-3)' Civil judges, should. have precise instructiosf 0n., 49y"! tp.0 

preclude obstructions and deviations clogging the _*nhri~ance;, prQpess• 

'? 4) Legal inheritance, actions., should notbe, suspeprde,4-no ?, 

should the parties be left without a hearing, sinply b~cayoe:,of,,
 

'" the failure to use' official'.paper. The1 nacesgary fees for ylidating 

ino fficial opaper shpuld" be-,'dollected upon, terminin, f-- tet 

5) 'The -innumrable .uootices,,.t9, her inheritance tax co lector\' s 

-loffice are useless and a waste of time. One notice inmmed.atey,. 

beforewfial .judgment ehould:be sufficient rto Aomply with fiscal 

req4dtements4 The final judgment qfould. depen4 .upon.;,the ,eceipt ,qf 

tax payment. . , . .
 

6) In order to avoid arbitrary delays injudlcial partitions
 

,by6n ormore .interested art~is, t e decisicn of the judge should 

rei~ecognizedf.as ddfinttive.after personally herins!,the.opponents 

r(land claim throughG. 'Prescription,or"Advers e.i o s sessi o n ;Proceeding s 


physitalkand economicposseSsion or over)lO,yea;#,)i..,o r.
 

Itt) order,to accelerate,property!,titling and tp;eyce,inc. 

vhniencesr of'legal-proceedings,for,, ve~pospession, it i suggested 

%Cthat: 

http:cognizedf.as
http:cases:.of
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1) Adverse possession cases in favor of public entities such,
 

as municipalities should be resolved through ex-offiio act on
 

upon a report from the personero municipal to the local judicial
 

authority. To protect the rights of other interested parties,
 

two published notices within one month would be sufficient. These
 
J '4 " 4 *44~ 

would be 3imultaneously published in local or regional newspapers
 

and displayed on the municipal judicial bulletin boards. The
 

definitive verdict would follow a visual inspection of the property
 

;and its identification by direction and distance. The final verdict,
 

which would include boundaries and measurements of the property, would
 

permit preparation and registration of the deed.
 
04. It I '. _. ; ' .I " 

2) Adverse possession proceedings for private persons should be
 

classified according to the extension and the commercial value of
 

the property. To make accessible a rapid titling procedure, an
 

ex-officio action would be established to handle cases involving 

small properties.
 

S' 3Y--Notice ,to thre..persbixero municipal should-be',discontinued, 

;"since,it serves no useful purpose.in 'cases"involving private,persons.
 

If-, these notices- are not.-di'scontinued, then at"least.-they. should-be 

reduced to 'a:single one 'at',the beginning:of-the proceeding..
 

'Q ."I4)'-All adverse poksiswibn cases shouldbe carried. out before 

l6a§ j Udicial - authorities.,' Thism would avoid.,delays - inherent, .in ,

transferring the cases to other courts. ,L:-... .'
 

-'5)') Ti'fd~tdre'd- time t'- gain title t0f-landby adverse possession 

'slbuld 'e fiti'ced; ilb"ften years, .:: : ,! :F : ,: " : : 
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"J, 

_H. _Private Document Trans actions-


In regard to transactions of agricultural land in private
 
'10isrecommended;
documents, the following 


1) A grace period of one year should be establiahed during
 

which an ex-officio action could be initiated to legalize private
 

transfers of possession rights. This legalization would be applicable
 

only in those cases where the private transfer occurred at least
 

five years previously and where there are no conflicting claims, and
 

it would be free of charge for small properties.
 

A,*V

I. Taxes on Property Transfers
 

Taxes on property transfers should be eliminated. Imposition 

of these taxes frequently encourages falsification of the true
 

value if the transaction, and offers inducements for avoiding the
 

registry system altogether.
 

PROPOSAL FOR A NEW SYSTEM ,.. . 

' .;: "These. suggas'tions- for ,simple modifications to thei present system 

-result from ,the,ideas offarmers,,notary andregistry officers ,,and 

Sla4yers; connected in one way or anotherito: theproblems.discssed 

herein.,,.,Thie objectives. of,: the suggested, changes- are. to legalige,-j 

property.,rights., as recognized by ,national: law, so, tbat, the title of 

ownership' , is, firm and sure , , and . to-accelerte,the ,legalization.pf

land transactions.
 

:Howevero* -. a, new, more, sweeping design o.thesesystems could be 

organized around the following ideas:!.nat.iopalizing, the registry,. 

service, eliminating the notary function in real estate transactions,
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to the personero municipalp centralizinggiving registry functions 

the administration of the registry process, integrating the registry
 

real estate record-folders and
and cadastral functions, adopting 


owner record-folders, adopting provisional inscriptions and temporary
 

title certificates, bonding the registrars, and more widely adopting
 

accepted registry principles.
 

In,order to provide direct government responsibility for the
 

legal protection of.ownership, the registry services should be
 

nationalized. Nationalization would include:
 

a) Declaring that the documents .and files of the present
 

.,,.notary and registry agencies are public, so that these 

are atthe disposition of state officials; 

b) .,Paying registry officials and emloyees from national 

wage scale based on qualifa
funds in accordance with 

• ications. , 

to eliminate.c). Ideally, providing services free .of charge 
,.,discrimination pgainst those lacking financial resources. 

If. this ,is not feasible, registry fees should follow a 

saale based on the value of the transaction
.progressiye 

•.~, 	 and the physicalsizeof the property. 

Under the new system notaries would be eliminated and their 

.,functionp, distributed as follows: 

,a) Civil, registry, funct.ons, would be assned, to. myors 

offices so that the setvice is provided in all communities,
 

thus reducing costs of transportation and promoting the
 

Also, double and triple civil registry
use of the service. 


would be reduced, a practice which now results in extra
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judicial declarations in which'a n wentry inW -'diff-ee-W 

notary is obtained.' 

b') All acts relative to commercial associations woiiid-b t ' 

given to the Camara de comercib. ' 

c) 	 Powers of attorney and other certifications vould be 

recorded in other offices--either in the mayor' s ,-' 

office or the local Interial Revenue Offiies, wliicv' 

are now frequently utilized irv such matters'by. -Iarmet. 

d) 	 Signature could be authenticated by judges or biyrs, , 

providing prompt service at 	less" expense. 

Th'e personero municipal, wlo'"at present has no definite function, 

could serve as an important lnk in' the property'reictry processe. 

Supplementary wages 'for this serv*ice would be paid by' the government, 

and the personero would have"t o be bonded.'' , 

The new structure, then, would include the nationaloffice, 

registry circuits, and'the persbneros munc3.pae1s : The-:pers6neros 

would be the local agents for inmediate contat withth' client, 

especially in those timns it1out'alregistry'Office, and'would be 

responsible for the followng. receiving e original"t'ransfer, ,, 

mortgage, or lien' contracts; chargihg the normal regis'try fees; 

assisting the clent in' obtaining' the necessary 'tax certificates; 

sending copies of the documents and receipts to 'the-registry Circuit 

of the area; and"delivering the pzovisnaf and" 'final ow"nership deeds. 
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,The circuit registry would have the following functions: 

,a) Upon receipt of the documents from the personero or 

directly from the client, an official would make a legal 

study of the contractual wt so he could order or refupe 

its inscription . 

,b) If, the documents or records lacked the necessary survey 

or cadastral information, the circuit registrar would, 

then inform the cadastral mobile unit or cadastral agency
 

- of his:circuit, so .that they could, proceed with measuring 

*the.atca,, setting the boundaries, identifying the loca, 

0 . ip _,, nd assigning q cadastral, nrbet to the farm.. 

.c), -At, the same time-that ,the cadastral unit is operating,,. 

S'.thejuridical,;history of ,the property, would b e,stablished 

,Hving these, -legal antecedents, the tempprary inscription 

..would be,ordered andentered;on the real estate record

;" the owner Likewise, a provifoldor ,and record-folder. 

**- yionaldeed card would be sentto the personero or de

-1,ivered to the dient,. . .* r 

)The temporary inscription .wouldbe considered definitive 

- *uppnreceiving;and-regist ring- the c-atral information. 

S.At ,such tipe,,,.the, definitive title card ",,auldbe prepared 

v,.and .sent.>...... 

Sf) ,.Copeso~o dl. jal;enBtries in the realestate and the, 

mowneyrecor~d -foldors would,ba sent -to the, national office. 
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The National Registry Office would be msnaged by'a'Comtission 

composed of five officials designated by the PresIdent'of the 

Republic for a period of five years or more. The director would be 

selected each year from among the commission members and elected by 

specializedthe commission. The commission would consist of two lawyers 

in agrarian law, civil law, or registry law; two survey engineers 

specializing in cadastral measurements and computers respectively; and 

one specialist in public adiunistration.* 

Their functions would be the following: 1), ' maintaining 

andjor'ganizing the file cf aIl property insc~iptioris in the country; 

(2) issuing, as do'-circuit registries, 'records and certificates' 

required by officials or interested parties; (3) implementing the 

regulations as specified by the Registry Bo rd 'for 'control and 

vigilance; (4)making provision for 'the training'of -iegistrars and
 

'employoes in order 'to promote the development of a'professiohal 

service; (5) preparing standard forms for receipts, records, cards, 

acts, contracts. 'etc.; (6)organizing' new xegistrycir'cuits as 

required; i(7) dis'cipining iegistry' officiats 'if and 'hen required; 

(8) providing the circuits with materials and supplies for efficient 

operation; and (9) selecting and:ap'pointing circuit registrars. 

A Registry Board of Control 'andVigilance, 'local and national, 

would 'be composed of delegates whose erm of service would be five 

years. Each of the following agencies or associations 'would designate 
one delegate to serve on"the National ,RdgstryBoard: the National
 

'Pederatinn :of' ConiutiityAction,' 't ib'Nati6nal 'Federati6i'i" bf Users, the 



National Federation of Agrarian Union., the National Unidn of Lawyerst 

aid either the "Agustin Codazzi" Geographi-c Institute or' INCORA. 

The delegates to the local board will be named by the National Board 

from their affiliated organizations. These Control Boards at Nationql
 

and Circuit levels would'investigate complaints relative to the
 

services of the registry.
 
copltnforut ehncla'tion,' 

Registry is incomplete without technical:cadastral inf6.a 

and conversely, a cadastre without'a legal property registiy'wbuid 

provide no title guarante6e. Combined action of'he two-agezcies, 

either through integration of the caaastral and registry offices'or 

through closer cooperation would abure complete id"ntificatin-andi 

legal endorsement'of the recognized prbperty. 

A simple card could represent the ownership deed, just as a 

simple card summarizes the identification of a citizen. This card 

would be kept up to date with respect to any mortgages, liens, 

or other encumbrances on the property. The adoption of this card 

system would greatly ease land transactions. To transfer property 

it would be sufficirnt to deliver the card accompanied by a contract 

of sale signed by the owneir and with the seal and signature of the 

mayor or a judge. The purchaser could then file these documents 

with either the personero or the registrar and request inscription 

in his name and annulment of ie previous inscription. A similar 

procedure would.be used for establishing any additional encumbrances 

or limitations on the property. 

In regard to judicial dispositions by which property is trans

ferred.or a right is recognized, or of adjudications made by INCORA, 

it would be sufficient t ;resent the respective legal disposition 

in order to make the respective inscription. In these cases, the 

http:ferred.or
http:would.be
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title would be definitive and original, and a title card would be
 

issued. Civil claims, interdiction, and legal attachments would be
 

inscribed in the owner record-folder, as 7ell as on the title card.
 

This issuance of duplicate copies would be subject to a special
 

procedure established by, the National Registry Commission.
 

The present functions of the notary and registry have not
 

fulfilled their purposes of providing an efficient, accessible, and 

inexpensive process tc. transfer property and secure the titles so 

obtained. Part of this is due to the formal structure of the 

system itself, but most of the blame lies in the manner inwhich it 

is implemented,. The above Tecommendations, if adopted, would tend 

to eliminate the bottlonecks that have been observed.
 


