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The Settiement of Eavironmental Disputes
A Forward Look

| By
Robert E. Stein and Geoffrey Grenville-Wood®

1. Introduction

In its Mandate for Change, The Commission states that it -wishes to examine new forms

of cooperation:

"that can break out of existing patterns and influence policiesand
events in the direction of needed chéﬁge."‘

The Commission adopted an alternative agenda, that permits it “to considgr and propose
strategies that are mainly anticipatory and preventive in cha,ractér. rat.hér than
reactive and curative."2
Thereafler, the Commission articulated the need fbr consideration of the ways in which-
environmental disputes could be avoided and settled. It is the purpose of this paper to
provide for the Commission, a survey of the ways in which environmental disputes
have been and are being avoided and settled and to make some suggestions as to the
kinds of techniques that might be used, or used more frequently to make the process of

avoiding and settling environmental disputes more effective.

*RobertE. Stein is President and Geoffrey Grenville-Wood is Vice President of
Environmental Mediation International, an organization set up to use mediation and
related techaiques in the settlement of environmental and resource disputes. They
direct EMI's offices in Washington D.C. US. and Ottawa Canada respectively. Jennifer
Wooads, a research assistant with EMI also contributed to the paper. Financial assistance
for Research and Preparation for this paper was provided by the World Commission on
Environment and Development and the U.S. Agency for International Development.
Any mistakes or omissions are solely the responsiblity of the authors.

1.WCED. "Mandate for Change, Key Issues, Strategy and Workplan. Adopted by the

Commission at its inaugural meeting in Geneva, Oct. 1984, and revised, 1985.
2Id. at p. 32.



[_I;Ihq Present Situsation

At the UN Conference on the Human Environment at Stockholm, States agreedtoa
Declaration that contained principles of responsibility for environmental actions.
Principle 21 provides the basis for international environmental responsibility

when it states /nter afia that:

“States have... the responsibility to ensure that activities within their
iuri.édict.ion and control do not cause damage to the environment of

other States or of areas beyond the limits of national jurisdiction."3

As noted above, there has also been an effort, both nationally and internationally, to
cevieﬁr projects before they are approved with a view to assessing their environmental
impact and thus avoiding envirsamental harm before it occurs. Some states, including
the United States and Canada use techniques of environmental assessment to review

activities before they receive approval by a national4, state3 or provincial® agency.

3 The declaration was later approved by a vote of the United Nations General Assembly.
Another part of that Principle confirms the right of the states to exploit their own
resources pursuant to their own environmental policies. This phrase should be read in
the context of the phrase quoted above. See, Sohn, "The Stockholm Declaration on the

Human Environment” 14 Harv. Int'1. L.J. 423 (1973).

4 In the US see Nat’onal Environmental Policy Act 42 US.C. §§4321 et seq. In Canada see
the Environmental Assessment Review Process.

5 See, for cxample the State Environmental Assessment Act of New York, (1975).
8 Environmental Assessment Act of Ontario, R.S.0. 1980 ¢.
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Internationally, multilateral lending institutions’ as well as some bilateral aid
agencios® and the European Communities? have provisions for environmental review
of projects. Morcover, some multinational corporations have had some of their projects
subie;t to environmental ixhpact assessment, and through the World Industry
Conference on the Eavironment have agreed to review projects for environmental
imhacts.‘o

| For the purposes of this paper, the concern is not only with the importance of these
procedures, but also with the ways in which the public, both individuaily and in
groups, can have an opportunity to comment on and influence the environmental
soundnessof a project or program. The paper will also deal with ways in which such
procedurcs may provide a forum for making known any disagreement with the
conclusions reached. In the United States, there are provisions for using the judicial
system to test the adequacy!! or timeliness of an environmental impact system.!2 In
Canada, a quasi-judicial tribunal system has beex set up in some of the provinces and at
the federal level to adjudicate an environmental impact assessment. 13 While the
judicial system may not be appropriate in many countries, having some mechanism to

accomplish this purpose that fits within the specific legal and socia! structure of the

7 See the Environmental Guidelines of the World Bank, (1984) and the Declaration of
Environmental Policies and Procedures Relating to Economic Development adopted
February 1, 1980 by the African Development Bank, Arab Bank for Economic
Development in Africa, Asian Development Bank, Caribbean Development Bank, Inter-
American Development Bank, World Bank, Commission of European Communities, 0AS,

UNDP, UNEP.
8 Environmenta! Guidelines of US AID, 22 CFR part216

9 Council Directive of 27 June 1985 on the Assessment of the effects of certain public

and private projects on the environment; Tca Years of Community Environment
Policy. Commission of the European Communities, March 1984,

10Statement of the World Industry Conference on Environmental Management.
Versailles, France, Nov. 1984

11 See the National Environmental Policy Act. 42 USC §S 4321 et seg

12 See above

13 See The Ontario Environmental Assessment Board, or The Federal Environmental
Assessment Review Agency.
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country involved is an essential aSpect of preventing and settling environmental

disputes before they have caused environmental harm.
Nati Land I . { Bis

There are several types of situations where enviromental dispytes mightarise. First,
are disputes involving environmental problems that occur completely within a
particular country.!4 This would include interjurisdictional disputes within a county,
hetween different levels of governments. Second are those disputes with physical
environmental features that cross a boundary.!3 Third, are those disputes affecting an
area of the commons. |6 |

[nternational disputes may be settled on an ad hoc' basis, or pursuant to an
international agreement. Where there is an international agreement, a procedure is
usually spelled out that may either be very general, obligating the parties to settle
their disputes by peaceful means!?, or very specific, setting out a variety of procedures
and kinds of tribunals or mechanisms that are to be used in specific circumstances. 18
Between some countries eg, Canada and the United States, there is an existing
institution, the International Joint Commission,!9 which has been given authority to
settle certain disputes between the two countries by a variety of means. One recent

case involved concern expressed by Canada and by environmental groups on both sides

141t is recognized that there are certain environmental problems that have their
origins and effects within a country but are of international significance. For
example, international concern with a sigaificaat cultural building, or an endangered

species.
15 This category includes emmissions into the ocean from land across boundaries, and long range
transmission of air poflutants.

16 For example, the oceans or Antarctica.

17 Cog ¢ ) ion ' edite ea Against Pollution, Article 22,
18 Sec Articles 186-91 and Appendix VI of the Third Law of the Sea Convention.

19 Created by the Boundary Waters Treaty of 1909 between the United States and the
United Kingdom on behalf of Canada.
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of' the border that the raising of a dam in the State of Washington to producé more
_po;er:wo'inld flood wilderness recreation land in Canada. The Commission, which has
aii’thvbrity to approve the raising and lowering of water levels across the border, set up
a mediatory mechanism that was able to resolve the problem. The results were
incorporated into an agreement between the City of Seattle and the Province of British -
Columbia, and were confirmed in a treaty concluded between the two national
goveraments.20

In other international situations, there may be neither an international agreement
governing the issue, nor an existing body that can be seized of the dispute. In that
instance. states can choose mechanisms that seem useful and that are mutually
agreeable. Domestically, the laws and procedures of a country govern the settlement of
their disputes. Since the UN Stockholm Conference, the number of ministries or other
government agencies working with environmental issues has grown dramatically.
Over one hundred developing countries now have a high level administrative body to
deal with the environment, compared to fewer than 10 in 1974.2! Yet with procedures
in place, both domestically and internationally, there are still a.number of obstacles to

the successful settlement of environmental disputes that need to be overcome.

Obstgcles to Settlemont

One of the ohstacles to settiement is the uncertainty of scientific data. For example, the
1S administration announces that it does not know enough to regulate acid rain;
industry questions how much cleanup is really needed at a hazardous waste site: a
government official asks how much a dacision maker needs to know before a policy

decision is made to permit or stop an activity with possible environmental effects. Yet

205¢e the Agreement between the United States and Canada, April 2 1984 on the Skagit
River.

211joy and Beslisle, "Environmental Protection and Economic Development in
Guatemala's Western Highlands" Vol. 18 | of Developing Areas p. 161 (Jan. 1984),
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there are cases where the lack of uniform scientific data has not held up action. An
independent source to examine that data to provide guidance for the déciSion maker

and to assess the risk of action and non-action may be useful.

A second obstacle to settlement is political will. Even if the decision maker believes that
enough is known, decisions are slowed by political opposition, not always related to the
issue at hand. For example, to support his constituents, a municipal official opposes the
siting of a waste treatment facility in his political jurisdiciion22 or a goverament
decides not to act on a situation of transboundary pollution because of other

considerations such as trade or because its country is not affected by the emission.

Third, there are situations in vhich an economic reality clashes with an
anvimnme:ital one. If iobs ﬁre needed in an area, compromises may be made with
pollutiah controls. In some developing countries, development activities are seen as
contrary to environmental control.

Fourth, where attempts have been made to use some of the newer techniques of dispute
settlement, such as arbitration, mediation or conciliation, they are at times not used,
because they are "new", because governmental officials believe dispute settlement
mechanisms will take power out of their hands, which it does with some of these
techniques, such as judicial settlement or arbitration, more than it does others, such as
mediation or conciliation. Finally, officials may well believe that the system is working
well and that, with environmental laws in place, no further initiatives are necessary.
In its 1984 State of the Environment report, the UN's Economic and Social Commission

for Asia and the Pacific (ESCAP) recognized that laws were not enough, and stressed the

22In North America that has become known as the “NIMBY Syadrome" for Not In My
Back Yard, and the facility is known as a "LULU" Locally Unwanted Land Use. See the
report of the Institute for Environmental Negotiation, "Not in My Back Yard,

Community Reaction to Locally Unwanted Land Use" University of Virginia, (1985).
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importance of better implementation and enforcement of environmental legislation.23
Implementation would certainly include the use of techniques that can more

effectually assist in the avoidance and settlement of environmental disputes.
IIL. Techniques for Change

- tnere are a number of techniques that can be used to @void as well as to settle
'envu'onmental disputes. These include both formal and informal techniques. Often,
use of mechanisms such as broader consideraiion during the earlier stages of the
environmental assessment or a consultation process to assist in the avoidance or

anticipation of environmental harm can be valuable.

Can this be done? Internationally, the anticipatory mechanisms usually looked to
include consultation, information exchange and notification. Additionally as noted
above, environmental assessments may be carried out by one country, with other
affected countries participating.2¢ Each of these techniques is important and can make
easier some of the initial contact on a problem by other interested states.25 The Nordic
Convention of 1974 incorporates these principles of notification and consultation.,
However, some of ti:ese more formal techniques have been used successfully in some
countries in the planning and assessment stages of the problem.26 Environmental

impact assessment can moreover be used to obtain agreement on policies or rules.2?

23 See ESCAP, State of the Environment Report, 1984, pp.46-7.

%4 Sew for example, US. Executive Order 12114 which calls for joint assessments for
activities carried out in a country other than the US.

25 See OECD Principles on Traasfrontier Pollution. See Lammers, principles 11,12,13,15.
26 For example, the provisions of the Law of the Sea Convention, The US. Canadian
lnternational Joint Commission, or the Tripartite Commission for the Upper Rhine
Region.

27 Phillip J. Harter, ‘Regulatory Negotiation: The Experience SoFar," Resolve, Winter
1984, pp. 4-10.
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l. Arbitration, the use of an independent third party td réa'ch a conclusion o= a matter
submitted for decision, is increasingly being used internationally to settle commercial
and refated problems. Acbitration is usually more binding on the parties and even in
most domestic systems cannot be appealed unless the arbitrator has acted arbitrarily. A
aumber of international agreements call for arbitration to settle environmental
disputes. Because of the newness of many of these agreements, their provisions have
not yet been tested. Moreover, institutions such as the World Bank's International
Center for the Settlement of Investment Disputes, (ICSID) or the International Chamber
of Commerce's Court of Arbitration, as well as the arbitration procedures of The UN

Cdn ference on Trade and Development (UNCTAD) and the International Court of
Justice's Permanent Court of Arbitration can all be drawn upon to provide qualified
impartial arbitrators. While ICSID, the ICC, UNCTAD or the Permanent Court have not
yet arbitrated environmental disputes, there certainly is no impediment to their doing

s0. if the parties choose to hring a dispute to them.

2. Mediation and conciliation involve the services of an independent third party who
uses that position to bring the parties to a common agreement on a solution to a
problem that the parties can accept. The mediator or conciliator may report to the
parties but the essence of these techniques is that they are voluntary. The parties
must agree with the decision. In some cases, these tachniques may be preferable to

arbitration. As one careful observer of international dispute settlement put it,

"The advantages attributed to domestic arbitation, speed, economy

and informality are reversed in international disputes,.. UNCITRAL

9



ft:‘oh"énﬁubn‘ Rules, in contrast to the UNCITRAL Arbitration Role's.
applv to pa.rt.les seeking an amicable settiement of disputes rather

'.han the a.dversary proceedings, such as arbitration and litigation," 28

; ’Ah‘ot‘h;“ér ;;ommentawr adds that "Conciliation may be an advantage when you want
procedural flexibility."29 Thus, in addition to arbitration some of the institutions
v déscribed above can also use mediation or conciliation to settle a dispute.30
Domestically, uiediation has begun to be used in several countries specifically to settle
environmental disputes. Mediators have been drawn from the private sector as well as
from government agencies. A number of organizations now exist to supply impartial
arbitrators and mediators, and in the Uaited States, there have been over one hundred
and sixty examples of environmental disputes being settled through the uses of
mediation. 3! Internationally mediators can come from governments, international
organizations, or the private sector. In one recent boundary dispute, the Holy See was

asked to supply the mediator.32

3. Athird option for the settlement of disputes is the use of legal proceedings. In some
countries, legal actions have provided a vehicle for citizen groups concerned about

environmenal issues to officially make their views known and to enforce compliance

28 peVries, "International Commercial Arbitration: A Contractual Substitute for
National Courts” 57 Tulane L.. Rev. 42 at 61 and 77 (1982).

29 Amerisinghe, "Dispute Settlement Machinery in Relations Between States and
Multinational Enterprises with Particular Reference to ICSID" 11 Int'l Lawyer p57.

30 Mediation is used by ICSID, UNCTAD and the ICC.
31 See Bingham, Resolving Environmental Disputes: A Decade of Experience The

Conservation Foundation, (1986).

2 Dispute between Chile and Argentina over the Beagle Channel. See Joint Declaration
[ Peace and Friendship, January 1984 and Treaty of Peace and Friendship, November

984,
10
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with environmental laws, regulations and standards. They have made it possible for
government agencies to bring industry or municipalities into compliance with the law.
Legal proceedings can be used to avoid environmental harm, as in the anticipatory
suits under the National Environmental Policy Act in the US. It is, moreover a
traditional femedy both nationally and internationally to assess liability and

cormapensation.

4. Administrative proceedings are a fourth option. In some coﬁhtries such as Ca.nada
the United States, inter alia, with respect to hazardous waste facilities, and more
recently,India, in the field of occupational health and safety, administrative
proceedings are more appropriate than judicial proceedings. Here, a governmental
tribunal may have the power of approval, and hearings can be conducted to permit the
various parties to state their positions and give evidence on thair view of the preferred
outcome. In some situations these proceedings, as a result of their essentially
adversarial nature, have taken on so much of the formality of a judicial proceeding
that attempts have been made to introduce mediation or related techniques to
streamline the process.33 Internationally, the Board may be made up of governments,

who usually have the power to decide.

5. Afinal technique which builds on some of the above is regulatorv negotiation, the
use of negotiation, with an impartial convenor to obtain agreement from interested
private parties and the responsible government agency to a rule or standard. In some
couatries such negotiation has existed for some time with the affected industry. Its

aewer application also includes consumer and environmental groups.

33 See Grenville-Wood, “Environmental Dispute Resolution: Canadian Approaches and
Trends." Paper prepared for seminar on Environmental Law in Indonesia and Canada:

Present Approaches and Future Trends, Bandung, Indonesia July, 1985,
11
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Informal Techaniques

1. Although mediation and conciliation are described above, they are linked to more
informal techniques by their reliance an the requirement for acceptance of the
parties to a dispute to any solution before it becomes effective. Mediation is a form of
negotiation with a third party neutral. In international usage, conciliation differs |
from mediatioa in that thg conciliator will make suggestions for a solution asa pa=r‘t.’ bf a

report to ths parties,

2. Perhaps the most widely used technique for the settlement of disputes,
eﬁvironmental or otherwise, is negotiation. It is always tried first, and when it fails,
other techniques may be suggested or called for. In some situations, negotiation - with
or without a third party - may be the only tech.iique available to parties to a conflict,
in the absence of agreement to use other processes. However, negotiation can often be
more effective if one of the other techniques is threaten <4 or will automatically follow
if negotiation does not succeed within a designated period of time. Then, the possible

' expense and time necessary to settle a problem through other techniques may make

negotiation more attractive,

3. An additional technique which builds on negotiation and mediation is the
establishmeat of a group, with an independent convenor, the purpose of which is to
agree on policy initiatives that otherwise would be subject to long and expensive
battles in court or other more formal fora. For example, in the United States, several
private organizations kave convened groups to consider such diverse issues as,
labeling of chemicals, advertising policy for pesticides, policy for disposal of low level
radioactive waste, and regional water use policy. In several European countries,

industry, environ mental groups and governmental representatives have met with an

12



independent chairman to consider an acceptable phosphate level for detergents. In
each of these activities, there were several objectives: first to obtain agreement from
all of the interested parties to a policy; and second, to secure the implementation of that

agreement in a timely manner.
lV _The widor use of dispute settlement techniques toset&le disputes

) Recent events have made it clear that environmental considerations of development
;w:ll ha.ve to be more fully integrated if development is to succeed. The previous
sectmns of this paper provide ample evidence that techniques do exist which could
assist in the avoidance of disputes both effectively, and before environmental harm
takes place. Yet these techniques have not received widespread use with the result that
some disputes are not resolved before harm has been caused. It is the purpose of this
section to suggest some ways to use the existing techniques more effectively. In doing
so it wili be necessary to separate the domestic from the international use of those

techniques, even though there will invariably be some overlap.

Within countries, the most important ingredient for the successful settlement of
environmental disputes is to have a legal or policy infrastructure which will provide a
framework in which environmental issues can be assessed and then settled before an
event has happened. This may form a partof a planning process or flow from
legislation or administrative action. In Japan, for example, the Law on the Settlement
of Environmental Pollution Disputes has institutionalized the use of conciliation,
mediation and arbitration for dispute resolution. A second step is to provide, asa partof

that infrastructure, a flexible set of mechanisms that can provide options for

13



settlement, without providing 'o'pportuniti“es for needless delay and & wvaste of time and
If nrbitration or mediation are used, a sufficient pool of independent third parties
should be available who can maintain the confidence of the parties to the dispute.
| These individuals can be drawn from existing institutions in the country that may
have worked in other sectors, e.g. labor or commercial disputes, or can be trained and
selnctad specifically for their environmental expertise. No one profession should have
a préeininent. position in the pool of available mediators and arbitrators. An additional
group that must have a developed understanding of these processes, is the cadre of
goverament decision makers, who may in some instances serve as negotiators, .
mediators, hearing officials or arbitrators. Training can be helpful to familiarize the

officials with the options that are available.

Internationally. there are number of receat international agreements that deal with
environmental issues that should be mentioned because of the ways in which they
have encouraged the selection of techniques for the early settlement of environmental
disputes. The agreements concluded under the auspices of the regional areas program
of UNEP all contain dispute settlement clauses that contain a variety of options to settle
disputes.34 The Convention on the Mediterranean calls first for negotiation "or any

other peaceful means of their own choice, and then for arbitration”.35 Another

34 There are eleven regions presently identified in the Regional Seas Program, the
Mediteranean, Kuwait and the Gulf, West and Central Africa, Wider Caribbean, East
Asian Seas, South-East Pacific, South Pacific, Red Sea and Guif of Aden, Fast Africa,
Southwest Atlantic,and South Asian Seas.

35 Sce Convention for the Protection of the Mediteranean Sea against Pollution (1976)
Art 22, and the Kuwait Regional Convention (1978) which also begins with negotiation
but then refer parties to the Judicial Commission to be established as a part of the

regional organization for the Protection of the Environment.
14
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" excellent example are the dispute settlement provisions of the Law of the Sea
Agreement. 36 Often, dispute settlement clauses are left to the end of the negotiations
before insertion in the final text of an agreement. During the Law of the Sea
discussions, a separate committee was formed to draft provisions governing the
settlement of a wide variety of disputes including those arising from the
environmental and resource use provisions of the agreement. The committee was also
to adapt its work to the changes in the text being drafted and considered by other
committees. This process resulted in the possible use of a broad spectrum of techniques
including mediation, arbitration, and the creation of a special tribunal. An L
international judicial tribunal represents another possible instrumqnt for use. Some of
these institutions have in a more or less direct way been involved in enviroﬂm_;mitaji

dispute settiement.

The International Court of Justice in the Hague has heard a number of cases that ha#é
_been instrumental in the development of principles of international environmental | ;
1aw.37 The Court can sit both as a full court or in chambers of fewer members, e.g. five
members.33 This process can reduce the time required for the Court to reach a decision.
| The Court, however, can only hear disputes between States, and a very important
‘question is whether this is sufficiently broad based for environmental and natural
_resource issues, For example, the European Commission of Human Rights can decide

disputes brought by a person as well as a government. The arbitral tribunal of ICSID

36 See Adede, "The Basic Structure of the Disputes Settlement Part of the Law of the Sea
Convention" 11 Ocean Develop. and Int'1 L. J. 125 (1982).

37See for example the Corfu Channel Case (1946) 1.C.J. Rep.

38 A Chamber of five judges heard the Gulf of Maine Dispute between Canada and the
United States. Decision of October 12, 1984. The implications of the Court's decision can
have significant environmental and resource management impacts as the two
countries address issues of managment of the trans-boundary stocks, and access to the
resource in light of the Court's decision. The agreement submitting the dispute to the

Court, however, snecificaily pracluded consideration of these issues by the panel.
15
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"decides cases between a2 government and a ‘cor'pvoratiqyn. Ihteféstihgly. the ag;eéhiént
between Canada and the United States over the Skagit River, calls for the Secretary
General of ICSID to select the neutral arbitrator, if parties can nct reach agreeniéht on.

the selection themselves.39

A second issue to pose is whether any _e';'x'i’st_.it';g:‘tfibunal has a broad enough

jurisdictional base or experiance to hear environmental disputes. Should there bea :

separate tribunal, or even center for the settlement of environmental disputes? In the
Law of the Sea negotiations, early drafts called for separate tribunals for disputes
involving the sea bed, fishery resources and environmental dispuies. In the final text,
however, it was agreed to have a single tribunal to deal with all disputes arising from
activities covered by the ugreement.40 A separate panei of environmental experts was,
however called for.

Many of the tribunals and other dispute settlement institutions described above are
global in their approach. The International Court of Justice, the International Center
for the Settlement of Investment Disputes, The Law of the Sec Tribunal, draw their
membership from all over the world. Some UN organizations such as the UN
Eavironment Program, the Focd and Agriculture Organization, the World Health
Orgaanization, and the World Bank through their programs and resolutions have the
ability to assist in the avoidance of environmental disputes. For the first time in its
history, the 1985 Annual Report of the Worid Bank included a section on the
relationship of environment and development, and emphasized the efforts of the Bank :

~ since 1970 in assessing environmenta! implications of Bank proieciS and thus avoxdmg

39See the Annex to the Agreement between Canada and the United States, supra, note
20. Appendix C, Section 2, Article 3 .

40See Adede, supra ncte 36. Soha, "Peaceful Settlement of Disputes in Ocean Conflicts:
Does UNCLOS 111 Point The Way?" 46 Law and Contemp. Prob. 195 (1983).
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later environmental problems and disputes.4! However, for some issues, a less than
global approach may be more effective. Thus the UNEP regional seas program
approached the problem of marine pollution from the perspective of those countries
directly interested. The Organization for Economic Cooperation and Development,

- through its Environment Directorate has harmonized policies of member countries that
have both a geographic and market relationship for issues that affect both of these
factors..42 The European Community is able to take binding actions for all of the
members of the Community, and the Court of the Community can be used against
member states that do not give effect to Community actions or to judgments of the
Court.43 Other regional organizations such as the Organization of American States

~ engage in examination of environmental implications of development assistance

~ projects carried out but do not have bodies that have exercised specific dispute
settlement functions in the environmental area. 44 What is clear is that there isa
potential, only partly realized for these established organizations, some of which have
engaged in environmental activities, to apply their expertise and credibility to the

_ settlement of environmental disputes in the regions. These groups could also perform
significant service if they were to assist member countries in developir g their own
capability to anticipate, avoid and settle environmental and resource disputes that

occur within a particular country. The means to accomplish that task are discussed in

411985 Annual Report of the World Bank at 71-4.

42The OECD activities in the Chemicals area were designed to have both salutory trade
and environmental effects by developing 2 common approach to testing of new
chemicals. In this program, the OECD also carried out a mediatory role in harmonizing
approaches of the United States on the one hand and the European Community on the
other.

43Sec for example, pp. 14,15 of the Second Annual Report to the European Parliament
on Commission Monitoring of the Application ef Community Law 1984, COM(85) 149
final.

44The Department of
Integrated Regional Deve ) n108: Guidelines and Case Studjes from OA
Experience which describes that agencies experience in including environmental
analysis as part of their program.

Regional Development of the 0AS in 1984 published a volum
Deve " D ing’ .... o diaq

) Annin AN d
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the followmg secuons A more comprehensnve set of dnspute avondance a.nd dmpute
seulement 1nstruments 1s needed Ensting 1nsutuuens are not now adapted to "eal wnt.h
these issues. Whether t.hev can be ora new 1nsmuuon 1s needed remmns an

important question.
V. Ove_:coming:(l/b's'udu' .

One of the first issues for the international community to consider is whetaer
approaches can be more effective if handled on an hoc or systematic basis. As the
previous discussion makes clear, both for domestic as well as international
eavironmental disputes, the development of an appropriate infrastructure, incfuding
appropriate and enforcable laws and procedures, or workable dispute anticipation and
settlement provisions in international agreements can provide more certainty and be
more effective than an ad hoc approach. If those involved in a transaction, be they
individuals, corporations or governments, understand the context of a proposed project
dispute settlement and enforcement provisions, they may be more willing to accept the
ohligations called for. The Law of the Sea Conference experience of treating dispute
settlement as something to accompany and not follow the substantive discussion may

have coatributed to the willingness of some countries to put faith in that agreement.

Itisalso importantto develop in both international agreements and procedures of
hilateral or multilateral lending agencies, ways to anticipate environmental concerns,
and have a mechanism or mechanisms that can resolve these concerns before the

problem causes environmental harm,

Some situations will be impossible to anticipate. For these, there currently is reliance

on domestic processes, or those few international mechanisms that are in place, These
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may not be well equiped to deal with the complex mix of legal, technical and economic
factors that can be involved in an environmental dispute. Having mechanisms in place
that have developed credibility is an important ingredient to success. Mechanisms do
not have to be only governmental or intergovernmental. A cadre of scientific or
technical experts who can be drawn upon, or experts in environmental law or dispute
settlement whose independence is known can be of considerable assistance. The World
Eavironmental Center in New York, with cooperation from corporations and other

institutions has begun to develop lists who can be drawn on.

Based on the experience to date, the most effective dispute settlement mechanisms are
those that provide a continuum of approaches to the avoidance or settlement of
disputes. The end point should be a binding form of dispute settlement, for example,
administrative determination, arbitration or judicial settlement. Before that, however,
it s recognized that negotiation aad mediation or conciliation can offer an alternative
that may be more effective from a time and cost perspective and may also provide a way
for parties that must continue to work together to do so. The difficult task is to frame
the set of settlement mechanisms so that they take into account regional, national and
even sub-national approaches to dispute settlement in other areas in order to maximizé

their acceptance.
V1. The Special Situation of Developing Countries

[tisalways dangerous to geceralize when attempting to provide an analysis of any
particular situation within a group of countries. In spite of this caveat this section will
attempt to assess the general position of developing countries with some reference to
particular examples that might be illustrative and appropriate. There wilf always be

differences hetween individual countries given the wide divergence in a number of
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factors, such as, the degree of "develbpmént'v'};‘the led#, politica.l and administrative
systems in effect, cultural differences, and the climatic and physical nature of the
country. Nevertheless, there are some important points to be made and some relevant

conclusions to be drawn.

This part of the paper will deal primarily with mechanisms for dealing with
environmental disputes within countries, rather than between or among countries.
The comments made elsewhere in this report relating to international and trans-
frontier disputes apply without any essential modification to developing countries.
Also, it should be noted that the comments made below with respect to national
institutions and the building up of a core of expertise, have application to the trans-
national and international situations, This is so, since national policies, attitudes and
capacities have a direct bearing on international relations and disputes. Thus, if there
is a notable lack of environmental expertise or institutional arrangements in a given
country, it is likely that the ability of that country to respond to international disputes

with neighbors or within its region will be severely circumscribed.

It has become apparent that there is, in developing countries generally, an increasing
concern with environmental issues. Some countries have enacted environmental
controf or aati pollution legislation while othersare in the process of preparing
legislation or other regulatory provisions. The major dilemma facing such countries is
that despite the activities of many organizations and lending institutions,
environmental protection is still seen by some as a hinderaace to development of the
industrial base that is an essential element of their development plans. In addition, the
need to negotiate resource exploitation and other agreements with major corporate
entities requires the host developing country to face up to the hard choice of

permitting the exploitation at the expense, apparently, of environmental concerns. o
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So often, it seems that these environmental concerns play a minor role in the decision
making process simply because the need for development is evident and the pressure is
on to make decisions quickly before the "benefactor” moves on to a competing site. The
need is clearly, thus, to establish a more systematic and institutionalized process for
obtaining environmental clearance for projects that are likely to have an impa-t. In
the absence of such institutionalized processes, the environmental conceras will be too
easily negotiated away when faced with hard facts brought forth in favor of direct
investments and resultant jobs, royalties, and similar rewards. Such
institutionalization is important from a domestic perspective. Domestic industry and
development projects may be the principal sources of environment problems in some
areas. It can easily be argued that unless domestic entities take steps in the direction of
environmental assessment and compliance with certain minimal standards, it is
unrealistic to expect outside (international) interests to do so. Moreover, permitting
this type of double standard may make it more difficult to require environmental

assessment that works.

From a domestic view point, as well, the lack of assessment and approval Systems means
that all too often impacts are recognfzed only after a project has been in place and
when it may be too late. In such instances, it is frequently the case that environmental
impacts were not even seriously considered in the project planning or construction
phases. One example of such an event arose when a housing project in one developing
country, involving several hundred dwellings was approved by the responsible
Ministry. The project was built and the inhabitants moved into the dwellings. Several
months later it was found that the drinking water in a nearby urban area was
becoming increasingly polluted. It was learned, upon further investigation, that the

sewage from this new development was being channelled, in various ways, into the
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source system t‘or the city dmnkmg vater Thus, pohcy makers now face the question,
| what can he done retroacuvely to alleviate the problem? Of course, such problems and
challenges are not the exclusive preserve of developing countries, The United States45
Canada4® and many European Countriesi? are now living with the results of

environmentally insensitive decisions made many years earlier,

The question to be addressed now is not who to blame nor is it only how to ‘cdrrect the
particular environmental damage. It is essential to put in place processes and systems
that will enable governments and citizens to assess impacts in advance and thusbe in a
better position to weigh all the factors prior to approving particular projects. What is
needed, then, in many developing countries, and in many developed countries, is an
impact assessment system, supported by a mechanism for approval. Tied to this
mechanism must be a decision making authority which has in its mandate the capacity
to assist in negotiating terms and conditions of approval. Even for countries with a
developed system of codes and regulations there is the need, as expressed by the
President of Colombia, to "now establish practical tools to enforce it."48 And all of the
above require one essential ingredient, a cadre of trained professionals who will

operate the systems and provide the expertise needed to make those systems function.

Much of thq develqpment debate over the last several decades has centered around the
yide‘a that an early order of business was to provide the infrastructure so that industry

could locate in such countries, The current need is for a different kind of

45For example, Love Canal and other abandoned hazacdous waste sites.

46 A recent shipment of old transformers were only found to have PCB's in them when
they breached spilling PCB's over a long stretch of roadway in Ontario.

47See, for example problems with hazardous waste in the Netherlands, and poltution of
the Rhine, and recent concern in the FRG with acid rain damage to forests.

485tatement of President Belisario Betancur on the occasion of World Environment Day,
5 June 1985, INFOPALC, p. 4.
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infrastructure to protect against the accelerating degredation of the environment. It
may not be sufficient for developing countries to enact laws of general application.
Unless such laws have provisions for mandatory impact assessment and approval, they
will be essentially hortatory and ignored or bypassed when the hard bargaining
begins, whether with domestic or foreign proponents. An independent assessment and
approval system is the best guarantee that environmental concerns will be examined

and dealt with.

There is still the issue of how to resolve. or avoid the disputes that will almost inevitably
arise once standards are set and approvals sought. The legal and administrative system
in many industrial countries is such that the disputes in the environmental field are
resolved either in the courts or through some other form of adversarial proceeding.
Although there is an important role for such processes, they may not be conducive to
the most effective decision making and policy formulation in problems faced by
developing countries. With the exception of those countries that have a close link to the
essentially adversarial common law system, a more consensual apprdach to dispute
resolution is better accepted and understood. Additionally, in developing countries,
informal techniques are used far more frequently to settle disputes than are formal
processes. In some countries, regional and ethnic approaches may well take
precedence over national approaches. It may prove confusing for an international
lender or developer which assumes that one set of rules will govern a transaction,
while the domestic party ass:.mes something completely different. Even with careful
drafting of documents calling for settlement under national or international rules,
differences can occur.49 Therefore, it is important to be sure that the mix of systems is

understood in the country in which the project is located, so that realistic dispute

49 See for example, Johnson and Lintner “Centralism and Pluralism: Legal Issues in
three Middle Eastern Development Projects” in Mayer (ed)

and the Law in the Modern Middle East 237 (1985)
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settlement options can be agreed to.30 It is, moreover, important for a country to
esgablish a reference point to provide the necessary information and perhaps to |

- uversee the various processes that come into play.

The experience in both Canada and the United States has been such that increasingly
dissatisfaction is being expressed with the efficiency and effectiveness of these
systems. It is clear that some disputes require adjudication. Those situations will arise
where some independent third party will have to make decisions thaf may be
unpalatable to one or more of the interested parties and where the is#ues were such
that compromise and negotiation were impossible. The existence of that form of dispute
settlement and its unpredictability is often the best incentive for parties to negotiate a
compromise. What is too often lacking is a mechanism that can facilitate that
compromise.

In the Canadian province of Ontario an experiment is currently underway regarding
the siting of a solid waste disposal facility. The responsible tribunal, the Environmental
Assessment Board, has requested that mediators uader its aegis, but independent from
its control, attempt to assist the parties, the various municipalities and citizens groups
in the affected area, to reach an agreement on where the facility should be !ocated. The
Board, in this case will have to conducta hearing, in any event, and it will be required
to make a decision. The question is whether the proceedings before the Board will be on
the basis of an agreed proposal which the Board will likely endorse 2nd make part of its
order, or whether there will be a lengthy and adversarial hearing with examinations

and cross-examinations,

Sin'ce a more consensual dispute resolution fits into the indigenous approach of so

many countries, mechanisms should be considered to be put into place to provide for

3014, at 259.
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this fo'rm of settlement. For example, [ndonesia's Constitution states that the Republic is
base on five principles, the Pancasila, the fourth of which is that democracy "shall be
léd by the wisdom of unanimity arising from deliberations amongst representatives.”
This principle represents the national predisposition for consensual decision making
and current dispute settlement techniques are based on this principle. Beyond this
point, it should also be borne in mind that this non-adversarial process permits and
encourages all the various policy interests to be involved in the decision making and

provides an institutional forum in which all the different concerns may be addressed.

VII. Conclusions and Recommendations for the Commission

General Conclusions
This paper contains two sets of conclusions. The first set are applicable to both
developed and developing countries, while the second set are keyed to the specific
needs of developing countries
1. There are two distinct aspects of dispute settlement that must be addressed. The first
are those disputes or disagreements that are found in the planning stages of a project
or program. For these, environmental assessment has proven to be an effective tool in
some countries but has not been used in many where its use would prove beneficial.
Internationally, there is no requirement for using assessment, although it is called for
in a number of agreements. Additionally, the increased acceptance of notification and
consultation as part of the planning process would also be useful, recognizing the
pitfall of it being used to delay. The introduction of dispute settlement mechanisms such
- as conciliation and mediation or arbitration in advance of environmental damage is
also considered desirable for those situativas, principally domestic, in which other
mechanisms have not provided the ability to integrate the viewsof those interests
which by law,regulation, or legitimate interest have a voice in the decision making

process.
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2, The settlement of environmental disputes after harm has been created must be
subjéct to procedures that have a finite binding conclusion. That is not to say that the
only way to reach that stage is to begin with a binding approach. There may well be
reasons where agreement is sought from many parties, eg. in the cleanup of a
hazardous waste site, or after a large disaster, in which preliminary mechanisms such
as negotiation and mediation can be helpful in reaching a conclusion. In some domestic
situations there is little awareness of the potential of these mechanisms, while in
others, they have long been part of the fabric of dispute settlement outside of the
environmental arez.

3. The two previous conclusions lead to a third,'that both domestically within a country
as well as internationally. a continuum of approaches offers the most effective way to
settle disputes, both in an anticipatory and after the fact way. The continuum must be
carefully crafted to end with a conclusive or binding result, and not provide escapes
into delay and avoidance.

4. While internationally there are mechanisms available to settle a wide variety of
disputes, they all suffer from some shortcoming as they might apply to environmental
disputes. They may only be available to states, or to those from a particular region,
leaving corporations or environmental and other interested groups without access.
They may ndt offer a continuum of approaches, but provide only arbitration or judicial
settlement. They may never have worked in the environmental area or have the ability
to provide independent technical assistance. Does this mean that there is a need for a
new tribunal or Center for the Settlement of Environmental Disputes? The concept
deserves careful study in comparision with the use of existing institutions or their

possible adaptation to better enable them to settle environmental disputes.

Conclusi ifically diroctod to dovoloni .
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l._T‘hvéryve‘ isan ihéréasihg level of concern for environmental issues which has
eprésséd itself in the ﬁraparation of legislation and regulatory guidelines in some
countries, while in others consideration is now being given to initiating this process.
2. However, the existence of legislation, in itself, is not sufficient to protect tk =
environment and further environmental concerns. This is in large measure due to the
lack of professional environmental and legal expertise in many countries which makes
it difficult to implement and administer existing or p-oposed laws.
3. Institutional mechanisms need to be developed and established that will provide the
on-going framework for environmental management and a focal point for
environmental decision making with authority to take decisions affecting
governmental agencies or ministeries that might have differing views as to the
inclusion of environmental objectives in the decision making process. While the
primary scope of such institutions should be national, some furictions could be
exercised on a regional basis in order to provide the effective use of limited expertise.
4. These institutions should provide for dispute avoidance and resolution techniques
that are consonant with each country's legal, cultural and administrative make-up.
These conclusions are of necessity general in nature and do not apply to a particular
country or group of ccuatries. They result from the observation and analysis of a
number of different situations. It is essential that in reviewing these findings,, each
country should examine its own needs and objectives to draw its own conclusions from |

the discussion in this report.

Recommendations at the National Level

1. In developing countries especially, but not exclusively, there is a need for increased
education and professional training for present and prospective environmental
administrators. managers and legal officers in the fields of environmental assessment,
management, administration and dispute resolution. To this end, The Commission
should recommend:

a) that this need be filled and that filliag it be given increased priority by
bilateral and multiiateral agencies and funding institutions; and
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(b) that experts and institutions with particular expertise should be enlisted to
assist in this educational and training effort.

2. The Commission should consider recommending that a national analysis be made by
all countries of the appropriate institutional and legal framework best suited to provide
for meaningful environmental input into the development plans for that country. This
framework should be applied to general planning decisions and to specific project by
project decision making. Where such a framework is in place, the analysis should be
extended to include the effectiveness of the system, and the means it provides for the
settlement of disputes. Finally, countries that do not presently have a focal point in the
national government to coordinate environmenial input into development plans should
create such a focal point in a manner that is consistent with their legal and
administrative system.

3.The Commission should encourage all countries to adopt a continuum of dispute
avoidance and settlement mechanisms, available to the private sector, including
individuals, groups and corporations, that is both flexible and effective, 2nd that will
result in a binding decision.

Recommendstions at the International Level

I.The Report of the World Commission should draw attention to the fact that concerted
action on the international level is largely dependent on the systematic assessment,
management and regulation of environmentally sensitive activities at the national
level.

2.The Commission snould urge that when international agreements dealing with
environmental issues (whether bilateral or multilateral) are being negotiated, a
continuum of appropriate and effective dispute avoidance and settlement provisions be
included and considered by the negotiators as part of the substantive provisions of the
agreement contemperanevdsly with their development.

3. Parties to existing agreements on subjects relating to environment and resource
management should review those ageements, where appropriate, with a view to
strengthening their dispute avoidance and settlement provisions along the lines
recommended in the previous paragraph.

4. The Commission should consides the establishment of an international ad hoc study
team to review existing institutions and mechanisms to more effectively avoid and
settle international environmental and resource disputes. The team could consider,
tater alia:

(a)what institutions presently exist that are or could be made amenable to
handling environmental and resource disputes

(b) The need for a separate center and services to be offered by it;

(c) the means for establishing the Center, if needed, and the scope of disputes to
be handled by it. B

5. The Commission should recommend to intergovernmental dispute settlement
institutions, such as the International Court of Justice, the Permanent Court of

Arbitration, the International Center for the Settlement of Investment Disputes and the
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ceater managing the UNCTAD conciliation and arbitration rules, as well as to non-
governmental dispute settlement organizations, that as a matter of immediate need,
they strengthen and expand their work to include environmental and natural resource
disputes. Those institutions that maintain expert panels in different fields should be
strongly encouraged to add a panel of experts in environmental and resource dispute
settlement.



