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PROGRAM GRANT AGREEMENT

A.I.D. Program No, 621-T-602
Dated: August 31, 1988

Between the Governments of
The United Republic of Tanzania ("Grantee")

and

The U'i» tea States of America, acting through the
Agci » for International Development ("A.ID.")

Article 1i: The Grant

To finance the foreign exchange costs of certain commodities
and commodity-related services ("Eligible Items") necessary to
provide support for the Government of Tanzania's efforts to
alleviate constraints in the agricultural transport sector, the
United States, pursuant to the Foreign Assistance Act of 1961,
as amended, agrees to grant the Government of the United
Republic of Tanzania under the terms of this Agreement, an
amount not exceeding Five Million Two Hundred Ten Thousand
United States Dollars ($5,210,000) ("Grant").

Article 2: Program Description

The Program will consist of mutually-agreed allocations of
Grant funds to provide foreign exchange financing to the public
and private sectors of Tanzania for the importation of
equipment, machinery, and spare parts, and commodity-related
services for the agri_ultural transport sector, in support of a
program of policy and institutional reforms in the agricultural
transport scctor which is being undertaken by the Grantee; a
technical assistance and training program which is being
separately financed through the Agricultural Transport
Assistance Program Support Project which is intended to improve
the Government of Tanzania's capacity to identify, select, and
undertake rehabilitation and maintenance activities on rural
roads: and mutuall,-agreed allocations of currencies of the
Unitea R@public of Tanzania which shall be deposited in a
Special Account under Section 6.1 of this Agreement. Planned
utilization of Grantee resources in support of the Program are
describad in Annex 1 hereto,
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Article 3: Conditions Precedent to Disbursement

SECTION 3.1: Conditions Precedent. Prior to the first
disbursement under the Grant, or to the issuance by A.I.p. of
documentation pursuant to which disbursement will be made, the
Grantee will, except as the Parties may otherwise agree in
writing, furnish to A.I.D. in form and substance satisfactory

toA.I.D.:

(a) An opinion of counsel acceptable to A.T.D. that this
Agreement has been duly authorized and/or ratified by, and
executed on behalf of, the Grantee, and that it constitutes a
valid and legally binding obligation of the Grantee in
accordance with all of its terms;

(b) A statement representing and warranting that the named
person or persons have the authority to act as the
representative or representatives of the Grantee pursuant to
Section 8.2, together with a specimen signature of each person
certified as to its authenticity;

(c) A procurement plan including the procedures by which
all procurement financed under this Grant will be carried out,
the criteria and procedures for determining importer
eligibility, and the mechanism for publicizing procurement and
making awards;

(d) Evidence that the Grantee has established a Rural
Roads Division in the Ministry of Communications and Works with
national responsibility for the developinent, prioritization,
and implementation of rural roads rehabilitation and '
maintenance activities;

(e) A written plan, approved by the Grantee, setting forth
the measures or actions the Grantee plans to take in order to
maintain its classified road network, including damnestic taxes,
fees, or other financing;

(£) Evidence that the Grantee has awarded $1.0 million of
road rehabilitation contracts for gravel and/or earth roads to
private sector firms; and

(9) Evidence that the Grantee has established in the
Cooperative and Rural Development Bank of Tanzania (CrnB) a
special Local Currency Account for deposit of local currency in
an amount equivalent to the U.S. Dollar disbursement under the
ATAP Grant,
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SECTION 3.2. Notification. When A.I.D. has determined
that the conditions precedent specified in Section 3.1 have
been met, it will pramptly notify the Grantee.

SECTION 3.3 Terminal Date for Conditions Precedent. If
all the conditions specified in Section 3.1 have not been met
by June 30, 1989, or such later date as A.I.D. may specify in
writing, A.I.D., at its option, may terminate this Agreement by
written notice to the Grantee,

Article 4: Procurement, Eligibility, and Utilization of
Commodities,

SECTIN 4.1. A.I.D. Reqgulation 1 (attached as Annex 2).
This Grant and the procurement and utilization of commodities
and commodity-related services financed under it are subject to
the terms and conditions of A.I.D. Regulation 1 as from time to
time amended and in effect, except as A.I.D. may otherwise
specify in writing. If any provision of A.I.D. Regulation 1 is
inconsistent with a provision of this Agreement, the provision
of this Agreement shall govern.

SECTIN 4.2, Eligible Iteme. The cammodities eligible for
financing under this Grant shall be road construction equipment
and spare parts; truck spare parts and tires, including raw
materials for retreading tires; tools and equipment for truck
and road repair work; materials for fabricating and
reconditioning spare parts for road rehabilitation equipment;
ancillary equipment permitting fuller or more efficient use of
primary equipment; and such other items as may be mutually
agre=d upon by the Parties and specified in Implementation
Letters issued to the Grantee in accordance with Section 8.1 of
this Agreement., Comodity-related services as defined in
A.I.D. Regulation 1 are eligible for financing under this
Grant. Eligible Items will be subject to the requirements and
Special Provisions of Parts I, II, and III of the A.I.D.
Comodity Eligibility Listing which will be transmitted with
the first Implementation Letter. Other cammodities or services
shall becane eligible for financing only with the written
agreement of the Parties. A.I.D, may decline to finance any
specific commodity or commodity-related service when in its
judgment such financing would be inconsistent with the purposes
of the Grant or of the Foreign Assistance Act of 1961, as
amended,

SECTION 4.3. Procurement Source. All Eligible Items
shall have their source and origin in the United States or in
other countries included in A.I.D. Geographic Code 935
(attached as Annex 3 and as from time to time amended and
notified to the Grantee) of the A.I.D. Geographic Code Book as
in effect at the time orders are placed or contracts entered
into for such Eligible Items, except as A.I.D. may specify in
Implementation Letters or as it may otherwise agree in writing.

SECTION 4.4. Eligibility Date. No commodities or
camodity-related services may be financed under this Grant if
they were procured pursuant to orders or to contracts firmly
placed or entered into prior to the date of this Agreement,
except &s A.I.D., in consultation with the Grantee, may
otherwise agree in writing.
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SECTION 4.5, Procurement for Public Sector. With respect
to procurement under this Grant by or for the Grantee, its
departments and instrumentalities, the provisions of Section
201.22 of A.I.D. Requlation 1 regarding formal competitive bid
procedures will apply unless A.I.D. otherwise agrees in writing.

SECTION 4.6. Procurement for Private Sector. Private
sector procurements under $1,000,000 may be conducted in
accordance with negotiated procurement procedures as set forth
in Section 201.23 of A.I.D. Regulation 1. Procurements over
$1,000,000 must be referred to A.I.D. for a determination as to
whether negotiated or formal A.I.D. Regulation 1 procedures
shall apply. However, the importer may elect to procure
through the formal competitive procedures of Section 201.22 of
A.I.D. Regulation 1 whether required or not.

SECTIN 4.7. Special Procurement Rules

(a) The source and origin of ocean and air shipping will
be deemed to be the ocean vessel's or aircraft's country of
registry at the time of shipment,

(b) All international air shipments financed under this
Grant will be on carriers holding U.S. certification to perform
the services, to the extent such carriers are available, unless
shipment would be delayed an unreasonable amount of time (in
the judgment of the Grantee, and as approved by A.I.D. in
writing) awaiting a U.S. flag carrier either at point of origin
or transshipment, The Grantee must certify to the facts in the
vouchers or other documents retained as part of the Grantee's
records, '

SECTION 4.8, Utilization of Commodities.

(a) The Grantee will assure that commodities financed
under this Grant will be effectively used for the purposes for -
which the assistance is made available. To this end, the
Grantee will use its best efforts to assure that the following
procedures are followed:

(i) accurate arrival and clearance records are
maintained by customs authorities; commodity imports are
promptly processed through customs at ports of entry; such
commodities are removed from customs and/or bonded warehouses
within ninety (90) calendar days from the date the comodities
are unloaded from the vessel at the port of entry, unless the
importer is hindered by force majeure or A.I.D. otherwise
agrees in writing; and
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(ii) the commodities are consumed or used by the
importer not later than one (1) year from the date the
commodities are removed fram custams, unless a longer period
can be justified to the satisfaction of A.I.D. by reason of
force majeure or special market conditions or other
circumstances.

(b) The Grantee will assure that commodities financed
under this Grant will not be reexported in the same or
substantially the same form, unless specifically authorized by
A.I.D.

SECTION 4.9. shipping

(a) Commodities which are to be transported to the
territory of the Grantee may not be financed under this Grant
if transported either: (1) on an ocean vessel or aircraft under
flag registry of a country which is not included in A.I.D.
Geographic Code 935 as in effect at the time of shipment, or
(2) on an ocean vessel which A.I.D., by written notice to the
Grantee, has designated as ineligible, or (3) under an ocean or
air charter which has not received prior A.I.D. approval.

(b) Unless otherwise authorized, A.I.D. will finance only
those transportation ':osts incurred on &ircraft or ocean
vessels under flag registry of the United States of America.

(c) Unless A.I.D. determines that privately-owned United
States-flag commercial ocean vessels are not available at fair
and reasonable rates for such vessels, (1) at least fifty
percent (50%) of the gross tonnage of all goods (camputed
separately for dry bulk carriers, dry cargo liners and.tankers)
financed by A.I.D. which may be transported on ocean vessels
will be transported on privately-owned United States-flag
commercial vessels, and (2) at least fifty percent (50%) of the
gross freight revenue generated by all shipments financed by
A.I.D. and transported to the United Republic of Tanzania on
dry cargo liners shall be paid to or for the benefit of
privately-owned United States-flag commercial vessels,
Compliance with the requirements of (1) and (2) of this
subsection must be achieved with respect to both cargo
transported from U.S. ports and cargo transported from non-U.S.
ports, canputed separately.

SECTIN 4.10. Insurance. Marine insurance on canmodities
financed by A.I.D. under this Grant may also be financed under
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this Grant provided that such insurance is placed in a country
included in the Geographic Code authorized in Section 4.3 of
this Agreement, in accordance with the applicable provisions of
A.I.D. Regulation 1, Subparts B and C. -

Article 5: Disbursement

SECTION 5.1. Letters of Commitment to Banks. After
satisfaction of the conditions precedent to first disbursement,
the Grantee may obtain disbursements of funds under this Grant
by submitting Financing Requests to A.TI.D. for the issuance of
letters of commitment for specified amounts to one or more
banking institutions in the United States designated by the
Grantee and satisfactory to A.I.D, Such letters will comnit
A.I.D. to reimburse the bank or banks on behalf of the Grantee
for payments made by the banks to suppliers or contractors,
under letters of credit or otherwise, pursuant to such
documentation requirements as A.I.D. may prescribe, Banking
charges incurred in connection with letters of commitment and
disbursements shall be for the account of the Grantee and may
be financed by this Grant.

SECTION 5.2. Other Forms of Disbursement Authorization.
Disbursements of the Grant may also be made through such other
means as the Parties may agree to in writing,

SECTION 5.3, Terminal Date for Requests for Disbursement
Authorization, No letter of cammitment or other disbursement
authorization will be issued in response to a request received
after twenty-four (24) months from the date of signing of this
Agreement, except as A.I.D. may otherwise agree in writing.

SECTIN 5.4. Terminal Date for Requests for Disbursement.
No disbursement of grant funds shall be made against
documentation submitted after thirty (30) months from the date
of signing of this Agreement, except as A.I.D. may otherwise
agree in writing,

Article 6: General Covenants

SECTION 6.1. Special Local Currency Account. The Grantee
covenants that, except as A.1.D. may otherwise agree in writing:

(a) It will establish an interest-bearing Special Local
currency Account (Special Account) in the Cooperative and Rural
Development Bank of Tanzania and deposit or cause to be
deposited therein currency of the United Republic of Tanzania
in a sum equivalent to the U.S., Dollar disbursements under the
ATAP Grant calculated at the highest rate of exchange not
unlawful for any person in Tanzania on the date of disbursement
of the corresponding dollar amount.
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(b) Except as provided in subsection (c) below, funds in
the Special Account shall be used to finance the local costs of
rural road maintenance and rehabilitation projects,  including
design and supervision services, the costs of staff training
and development for the Rural Roads Division, and for such
other purposes as may be mutually agreed upon by A.I.D. and the
Grantee.

(c) The Local Currency equivalent of not less than Two
Hundred Sixty Thousand Five Hundred United States Dollars
($260,500) from the Special Account, determined by using the
highest exchange rate per U.S. Dollar not unlawful in Tanzania
on the date of disbursement from the Special Account, shall be
made available to the United States Government for the
requirements of operating the A.I.D. Program in Tanzania,

(d) The Grantee will furnish A.T.D. with such reports and
information relating to activities financed with funds from the
Special Account and the performance of the Grantee's
obligations with respect thereto as A.I.D. may reasonably
request. The Grantee will maintain, or cause to be maintained,
in accordance with generally accepted accounting principles and
practices.consistently applied, such books and records relating
to the Special Account as are necessary to adequately show,
without limitation, the receipt and use of funds from the
account by the Grantee for agreed purposes., Such books and
records will be audited reqularly and in accordance with
generally accepted auditing standards, and maintained for at
least three years after the date of the last disbursement from
the Special Account,

(e) A.I.D. or any of its authorized representatives shall
have the right to inspect, at all reasonable times, the books
and records maintained by the Grantee as required under this
- Agreement and to inspect the activities financed from the
Special Account,

() If A.I.D. determines that any disbursement from the
Special Account is not supported by valid documentation in
accordance with this Agreement, or is in violation of United
States law, or is not made or used in accordance with the terms
of this Agreement, A.I.D. may require the Grantee to redeposit
into the Special Account in local currency the amount of such
disbursement within sixty (60) days after receipt of request
therefor. Such redeposits shall be used for purposes specified
in Section 6.1(b). The right to request such a redeposit shall
continue for three (3) years from the date of the last
disbursement from the Special Account.

(g) Any interest earned on funds in the Special Account
prior to their use for agreed upon activities
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will be retained in the Account and used for purposes
authorized in subsection (b) of this section.

SECTIN 6.2. Additionality. The Grantee agrees that use

" of the local currency from the Special Account shall be
additional to, and not a substitute for, the Grantee's existing
budgetary resources for the roads sub-sector.

SECTION 6.3. Environmental Concerns.

(a) The Grantee agrees that all contracts entered into by
the Grantee with public or private sector firms for the design
of new rural roads or for the rehabilitation of existing roads,
as well as all rehabilitation or construction of rural roads
financed in whole or in part by local currency from the Special
Account, will specifically address drainage requirements and
will require the incorporation of measures to mitigate soil
erosion;

(b) The Grantee covenants that, except as A.I.D. may
otherwise agree in writing, an environmental assessment for
equipment that is clearly road rehabilitation equipment shall
be conducted and the assessment's recommendation agreed to
within six months of the date of this agreement.

SECTION 6.4. Taxation. This Agreement and the Grant will
be free from any taxation or fees imposed under laws in effect
in the United Republic of Tanzania.

SECTION 6.5. Reports and Records. In addition to the
requirements in A.I.D. Requlation 1, the Grantee will:

(a) Furnish A.I.D. such reports and information relating
to the goods and services financed by this Grant and the
performance of the Grantee's obligations under this Agreement
as A.I.D. may reasonably request;

(b) Maintain or cause to be maintained, in accordance with
generally accepted accounting principles and practices
consistently applied, such books and records relating to this
Grant as may be prescribed in Implementation Letters. Such
books and records may be inspected by A.I.D. or any of its
authorized representatives at all times as A.I.D. may
reasonably require, and shall be maintained for three years
after the date of last disbursement by A.I.D. under this Grant;

(c) Permit A.I.D. or any of its authorized representatives
at all reasonable times during the above referenced three-year
period to inspect the cammodities financed under this Grant at
any point, including the point of use.

SECTION 6.6. Completeness of Information. The Grantee
confirms:

(a) that the facts and circumstances of which it has
informed A.I.D., or caused A.I.D. to be informed, in the course
of reaching agreement with A.I.D. on the Grant, are accurate;
and
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(b) that it will inform A.I.D. in timely fashion of any
subsequent facts and circumstances that materially affect, or
that it is reasonable to believe might so affect, the Grant or
the discharge of responsibilities under this Agreement,

SECTIN 6.7. Other Payments. The Grantee affirms that no
payments have been or will be received by any official of the
Grantee in connection with the procurement of goods or services
financed under the Grant, except fees, taxes, or similar
payments legally established in the country of the Grantee.

SECTION 6.8, Minimum Size of Transaction. No foreign
exchange allocation or letter of credit issued pursuant to this
Agreement shall be in an amount less than Five Hundred Dollars
($500), except as the Parties may otherwise agree in writing,

SECTION 6.9. Cooperation. The Grantee and A.I.D. will
cooperate to assure that the purposes of the Program will be
accomplished. To this end, the Parties, at the request of
either, will exchange views on the progress of the Program, the
performance of obligations under the Program Agreement, the
performance of any consultants, contractors or suppliers
engaged in the Program or the Program Support Project, and
other matters relating to the Program. The Grantee and A.I.D.
agree to participate in semi-annual meetings to review
disbursement of the Program Grant and Special Account,
Additionally, the Grantee agrees to undertake jointly with
A.I.D., interim assessments during the five year life-of-program
on such areas as the allocation and distribution of foreign
exchange and the participation of the private sector in the
rehabilitation and maintenance of rural roads. The first
interim assessment shall be undertaken no later than August,
1990.

SECTIN 6.10. Full and Open Competition. The Grantee
agrees that all contracts to be entered into by the Grantee for
the design of rural roads or the rehabilitation of existing
roads financed in whole or in part with local currency from the
Special Account, will be awarded competitively, without
preference to government organizations or parastatal campanies,

Article 7: Termination; Remedies

SECTIN 7.1. Termination. This Agreement may be
terminated by mutual agreement of the Parties at any time,
Either Party may terminate this Agreement by giving the other
Party thirty (30) days written notice. ‘

SECTION 7.2. Suspension, If at any time

(a) The Grantee shall fail to comply with any provision of
this Agreement; or

/0
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(b) Any representation or warranty made by or on behalf of
the Grantee with respect to obtaining this Grant or made or
required to be made under this Agreement is incorrect in any
material respect; or

(c) An event occurs that A.I.D. determines to be an
extraordinary situation that makes it improbable either that
the purposes of the Grant will be attained or that the Grantee
will be able to perform its obligations under this Adgreement; or

(d) Any disbursement by A.I.D. would be in violation of
‘the legislation governing A.I.D.; or

(e) A default shall have occurred under any other
agreement between the Grantee or any of its agencies and the
Government of the United States or any of its agencies;

then, in addition to remedies provided in A.I.D. Regulation 1,
A.,I,D. may:

(1) Suspend or cancel outstanding commitment
documents to the extent that they have not been utilized
through irrevocable commitments to third parties or otherwise,
or to the extent that A.I.D. has not made direct reimbursement
to the Grantee thereunder;

(2) Decline to issue additional commitment documents
or to make disbursements other than under existing ones; and

(3) At A.I.D.'s expense, direct that title to goods
financed under the Grant be vested in A.I..D. if the goods are
in a deliverable state and have not been offloaded in ports of
entry of the United Republic of Tanzania.

SECTIN 7.3. Cancellation by A.I.D. If, within sixty (60)
days from the date of any suspension of disbursements pursuant
to Section 7.2, the cause or causes thereof have not been
corrected, A.I.D. may cancel any part of the Grant that is not
then disbursed or irrevocably committed to third parties,

SECTION 7.4. Refunds.

(a) In addition to any refund otherwise required by A.I.D.
pursuant to A.I.D. Regulation 1, if A.I.D. determines that any
disbursement is not-supported by valid documentation obtained
from the Grantee in accordance with this Agreement, or is in
violation of United States law, or is not made or used in
accordance with the terms of this Agreement, A.I.D. nay require
the Grantee to refund the amount of such disbursement in U.S.
dollars to A.I.D. within sixty (60) days after receipt of
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request therefor, Refunds paid by the Grantee to A.I.D.
resulting from violations of the terms of this Agreement shall
be considered as a reduction in the amount of A.I.D.'s
obligation under the Agreement and shall be available for reuse
under the Agreement if authorized by A.I.D. in writing.

(b) The right to require such a refund of a disbursement
will continue, notwithstanding any other provision of this
Agreement, for three (3) years from the date of the last
disbursement under this Agreement.

SECTION 7.5. Nonwaiver of Remedies. No delay in
exerc151ng or omitting to exercise any right, power, or remedy
accru1ng to A.I.D. under this Agreement will be construed as a
waiver of such rights, powers, or remedies.

Article 8: Miscellaneous

SECTION 8.1. Implementation Letters. From time to time,
for the information and guidance of both parties, A.I.D. and
the Grantee will agree on Implementation Letters describing the
procedures applicable to the implementation of the Agreement,
Except as permitted by particular provisions of this Agreement,
Implementation Letters will not be used to amend or modify the
text of this Agreement,

SECTION 8.2. Representatives. For all purposes relevant
to this Agreement, the Grantee will be represented by the
individual holding or acting in the office of the Principal
Secretary, Ministry of Finance, Economic Affairs and Planning
and A.I.D. Will be represented by the individual holding or
acting in the office of A.I.D. Representative, Tanzania, each
of whom, by written notice, may designate additional represen-
tatives. The names of the representatives of the Grantee and
of A.I.D., with specimen signatures, will be provided o A.I.D.
and to the Grantee respectively, which may accept as duly
authorized any instrument signed by such representatives in
implementation of this Agreement, until receipt of written
notice of revocation of their authority.

SECTION 8.3. Amendment of Agreement. This Agreement may
be amended by written agreement of the authorized
representatives of the Parties named in Section 8.2.

SECTION 8.4. Communications. Any notice, request,
document or other communication submitted by either party to
the other under this Agreement will be in wr1t1ng or by
telegram or cable, and will be deemed duly given or sent when
delivered to such party at the following address:

s
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To the Grantee: Ministry of Finance, Economic Affairs and
Planning

The United Republic of Tanzania

Mail Address: P.O. Box 9111

Dar es Salaam,
Tanzania

Alternate Address for Cables:
"HAZINA" Dar es Salaam
Telex 41329, Dar es Salaam; Callback: "FINANCE"

To A.I.D.: USAID Mission to Tanzania

Luther House, Dar es Salaam

Mail Address: P.O., Box 9130

Dar es Salaam

Alternate Address for Cables: :
Telex 41951, Dar es Salaam; Callback "USAID"

All such cammunications shall be in English, unless the
Parties otherwise agree in writing, Other addresses may be
substituted for the above upon the giving of notice.

IN WI'INESS WHEREOF, the Grantee and the United States of
America, each acting through its duly authorized

representative, have caused this Agreement to be signed in
their names and delivered as of the day and year first above
written.,

THE UNITED REPUBLIC OF TANZANIA

By: ,/[%t;-r.

By > — paa
Gilman Rutihinda

A & ™ Sonp®

Donald K. Petterson

THE UNI ES OF AMERICA

Title: Principal Secretary

Title: Ambassador
Ministry of Finance,

Econanic Affairs Noafl /7/-; /
and Planning By:;i}T'jfﬂ ) 7( {/ }Qﬂﬂwe 8

Joseph F. Stepanek 7

Title: A.I.D. Representative

/5



-13-
Annex .1 -
AGRICULTURAL TRANSPORT ASSISTANCE PROGRAM
(621-1-502)

SUMMARY OF GRANTEE RESOURCES I'OR ATAP PROGRAM

The amount of Government of Tanzania resources to be
directed to the ATAP Program, including Project 621~0166, has
been estimated at Tanzanian Shillings 6,465,000,000. This
total comprises the local currency counterpart generated by the
Program Grant, and set aside in the Special Local Currency
Account provided for in Section 6.1 of the Program Grant (less
5% AID Trust Fund); as well as the Grantee's recurrent budget
for the Rural Roads Division, limited amounts of the Regional
Administration ard District Council Road Budgets; in-country
costs associated with training and consultancies funded by the
Project; costs of surveys and publication of information; costs
of servicing of road construction and rehabilitation equipment;
recurrent maintenance costs for the classified road network;
estimated costs of rural roads contract administration; and
other Grantee program administration expenses,

The Grantee contribution to the Program is estimated in the
following budget table:

24
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Grantee Resources

(TShs. 000's)

YR 1

YR 2

YR3

YR 4

TR 5

TOTAL

1. OBJECTIVE 1

A) Rural Roads Division

B) Counterpart
Sub-Total

2, OBJECTIVE 2
A) Recurrent
Maintenance
Costs for
Classified
Road Network

Sub-Total

3. OBJECTIVE 3
A) Contract
Administration
(Rural Roads)
B) Counterpart
Programming

Sub-Total

4, PROGRAM MANAGEMENT

500

500.

1,160,000

1,160,000

200

200 -
2,000

750
20,000

£20,750 51,000

1,190,000

110,000

250

,45@)096

1,500

1,000
50,000

1,500

50,000 50,000

5,500
170,000

51,500 51,750 175,500

1,220,000 1,210,000 1,200,000 5,980,000

I

 ;”5b;2§0”H

1,220,000

17210,000. 1,200,000 5,980,000

100,300

1,500

N

o0

m w0

100,350 50,400

1,500

1,500

1,500
300,000
301,500

8,000

TOTAL

1,162,700

1,262,500

1,372,800 1,363,350 1,303,650 6,465,000
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Af{nexv 2

AppAtohB1sS
(TH 15:87) May 20, 1987 |

A-1 .

"Title 22 - Foreign Relations

Chabter 1. Agehcy for Internationail Develobment, Department of State

PART 201——RULES A
APPLICABLE TO

ND PROCEDURES

[AID Regulation 1]"

Subpart G—Price Provisions
COMMODITY 201.60 Purpose and applicability of this

YRANSACTIONS FINANCED BY

Suopart Aw-Deftnitic 1 and Scope of This Pait
Bec.

301.01 Cinitiona,

301.02 Scope and spplicatlon,

Svbpert B—.Conditions Governing the Eligibility
of Procuremeag Transactions for A.1D., B-
naxing

361.10 Purpore,

201.11 Edpihlinty ot commod]ties.

301.12 Eligibnitey of incidental services.

20113 Eliginatty of delivery scrvices.

201.14 Ellg!bluty of bid bonds and perform-

KI.8 guaranties,
20118 U© S.-0ag ressel shipping requirement,

Sudgisn t—Procurement Procodures—

Younonsibilities of Importers

201.20 Pu.pnse.

20121 Notice ‘o supplier.

201.22 Somad competitive bid procedures,
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Subpart A—Definitions and Scope of
This Part

§ 201.01 Definitions.

As used in this part, the !ollowing
terms snall have the meanayds indicated
below:

(a&; The Act. “The Act” means the
Foreign Assistance Act of 1961, as
amended /rom time to time.

'by 4./ D. "ALD.” means the Agency
for International Development or any
successer agency, Inciuding, wnen appli-
cable, eacn US AID.

ter Al.D. geographic code. “AID.
georraphic code” means a code n the
AID Greographic Code Book which
designates a country, a group of coun-
tries, or nn otherwise defined area. Prin-
cipal AID. geographic codes are de-
scnifed tn $201.11by ) of <hus part.

rdr AJD/W. “AID/W" means the
A.ID. in Washington, D.C. 20523, includ-
ing any ofce thereof.

@) Approved applicant. “Approved
applicant” means the person or organi-
zalicn desiznated by ‘the borrewer/
granree w eastabilsn credits with baniks
in favor of suppllers ar w0 tnstruct barngs
to make payments to suppllers. and in-
cludes any agent acting on behalf of
such arproved applicant.

{f) Bank. “Bank” means a banking
institution organized under the laws of
the United States, or any State, terri-
ory, or possession thercof, or Puerto
Rico or the Distrtct of Columbia.

(g) Borrower/grantee. “Borrower/
grantee” means the government of any
cooperating country, or any agency, in-
strumentality or polltical subdivision
thereol, or any private entity to which
A.LD. directly makes funds avaliable by
loan or grant,

th) Commodity. “Commodit>" means
any material, article, supply, goods, or
equipment.

Y Commodity-related services.
"Commodity-related services” means de-
llvery services and/or incidental services.

()) Coonerating country. "Cooperating
country” means the country receiving
the A.ID. assistance subject to provi-
sjons of this Part 201.

(k) Delivery. “Delivery* means the
transfer to. or for the account of, an
importer of the right to possession of
& commadity, or the rendering to. or for
the account of, an importer of any com-
modity-related service.

(1) Delivery service: “Deliverv serv-
ices” means any service customarily per-
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formed in a commereial export transac-
tion which is necessary to effect a
physical transfer of commodities to the
cooperating country. Examples of such
services are the foliowing: Export pack-
:ng, iccal dravage in the source country
‘including vaiting time at the dock),
ocean and other {reight, loading, heavy
iit, wharfage. tollage. switchung, dump-
Ing and tnmming, lighterage, insurance,
commodity (nspeciion services, and serv-
ices of a fre:ght forwarder. “Delivery
services” may also wnclude work and
mater:als necessary to meet AID.
marking requrements.

tm) !mplementing document. “Im-
plementing Jocument” means any docu-
ment issued by A.ID. which authorizes
the use of A.ID. funds for the procure-
atent of commodities and ‘or commodity-
relater] services and which spectfies con-
c¢luons which will apply to such pro-
curament.

'n) Imperter. “Importer” means any
person ar organization, governmental or
otherwise, In the cocperating country
w%ho is aut-:crzed by the borrower,
Zrant2e o use A.ID. funds under this
Resu.ation for the procurement of com-
modities, and ‘ncludes any borrower/
grantee ¥ho undertakes such progure-
ment.

t0) Incidentaol services. “Incidental
services” mesas the {nstallation or erec-
tlon of AID.-iranced equipment, or the
training of personnel in the mainte-
nance, operation and use of such equip-
ment,

(p) Purchase cortract. “Purchase con-
tract” means any contract or similar
arrangement under which a supplier fur-
nishes commodities and/or commodity-
related services flnanced under this part.

1q) Source, “Source” means tne coun-
try from which a commociiy s shipped
to the cocperating couniry, or the coop-
erating country if the commodity is lo-
cated therein at the dme of the purchase.
Where, however, & commodity {s shipped
irom a {ree port or bonded warehouse in
the form In which received therein,
‘“source” means the country from which
the commodity was shipped to the {ree
port or bonded warehouse,

(r) Supplier. “Supplier® means any
person or organization. governmental or
otherwise, who {furnishes commodities
and/or commodity-related services fi-
nanced under this Part 201.

(s) Supplier’s Certificate. “Supplier's

Certificate” means AID Form 282 (1.78)

“Supplier's Certificate and Agree
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ment with the Agency for International
Development”, including the “Invoice-
and-Contract Abstract” on the reverse of
such form (Appendix A Lo this Part 201,
or any substitute form which may be pre-
scribed In the letter of comumitment, re-
quest for the opening of a special letter
of credit, or ather pertinent implement-
ing document.

(t) Uniled States. “United States”
means the United States of America, any
State, terrilory or possession thereof,
Puerto Rico and the District of Columbla.

(tu) US AID. "US AID" mecans the
ALD. mission or representative to any
cooperating country.

(v) [Reserved)

(w) Commodity Approval Application.
“Commodity Approval Application”
means the Application for Approval by
the Agency for International Develop-
ment of Commodity Eligibility (A.1D.
Form 11) which appears as Appendix D
to this Part 201,

(x) Schedule B. “Schedule B" means

“Schedule B, Statistical Class:ficat:on of
Domestic and Foreign Commodities Ex-
ported from the United States” issued
and amended {rom time to time by the
U.S. Bureau of the Census, Department
of Commerce, and published in 15 CFR
30.92.
[A.ID. Regulstion 1, 38 PR. 7098, Apr. 14,
1971, as amended at 37 PR. 12792, June 29,
1972: 38 FR 13641, May 24, 1973; 38 FR 1801¢,
July 6, 1973)

§ 201.02 Scope and application.

The appropriate implementing docu-
ment will indicate whether and the
extent to which this Part 201 shall apply
te the procurement of commodities or
commodIty-related services or both.
Whenever this Pa:t 201 is applicable,
those terms and conditions of this part
will govern which are in effect on the
date of issuance of an {rrevocable letter
of credit under which payment is made
or is to be made from {unds made avail-
able under the Act, or, if no such letter of
credit has been issued, on the date pay-
ment instructions for payment from
funds made available under the Act are
received by the paying bank.

(a) The borrower/grantee is respon-
sible for compliance with the applicable

provisions of this part by
importers

Aig 15:87) January. 9, 1984

and suppllers and for assuring that im-
porters and suppliers are informed of the
extent to which this part applies,

(b) Subpart B sets forth conditions
governing the eligibility for A.lD.-f-
nancing of transactions covering coiz-
modities and commodity-related serv-
ces.

‘e) Subpart C prescribes procedures
which !mporters sha)! follow n purchas-
{ing commodities.

‘d) Subpart D sets forth the responst-
bilities of suppliers.

(e) Subpart E cortains provisions re-
lating to

(1> The diversion of shipments and
the vesting In A.ID. of title to come
modities:

(2) The eflect of termination or modi-
fication of any loan, grant or implement-
ing document: and

(3" A.ID. audit and inspection rights.

1) Subpart F describes the financing
process and prescribes the documents
which shall be submitted to banks and to
A LD,

(g) Subpart G contains the price tests
which shall be met and limitations on
amounts and types of payments which
A.ID. will &nance.

th) Subpart H defines the rights and
responsibilities of banks.

(1) Subpart I sets out the rights and
remedies which are reserved to A.ID.
and provides for the waiver undef special
circumstances of the provisions of this
Part 201.

(J) Unless otherwise indicated, ref-
erences in this Part 201 to subparts or
to sections relate 1o subparts or sections
of this Part 201.

[AID. Regulation 1, 36 FR. 7096, Apr. 14.
1971, as amended at 37 FR. 12792, June 29,

1972 43 F R, 25998, June 16, 1978)

Subpart B—Conditions Governing the
Eligibility of Procurement Transac-
tions for A.L.D. Financing

§ 201.10 Purpose.

This subpart sets forth requirements
for AID. financing applicable to trans-
actions for the procurement of commodi-
ties and/or commodity-related services.

§ 201.11 Eligibility of commodities.

To quallfy for A.ID. financing. a com-
modity procurement transaction shall
satis{y the following requirements:

(a) Description and condition of the
comrmodity. The commodity shall eon-
form to the description in the imple-
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menting document. Unless otherwise
authunzed by AID‘'W in writing, the
commodity shall be unused. and may
not have been dispesed of as surplus by
any governmental agency.

thy  Source—(1) General rule. The
<ouirce of the commodity shajl be a coun-
try authorized in the :mplementing doc-
ument by name or by reference to an
A 1D geographic ¢ode. In addiuon. the
cemmodity shall have becen mined,
grown. or throueh manufacturing, proc-
essing, or assemoly prgduced i1n a source
country authorized in the implementing
document,

(2) Exceptions. A produced commod-
ity will not be eligible for A.1.D. financ-
ing i

12 It contains any component from
countries other than free world countries
as described 1n AID. Geographic Code
935; ar

(i* It contains components which
»ere imported into the country of pro-
duction from such {ree world countries
other than authorized source countries;
and

‘@' Such components were acquired
by the producer in the forra in which
thev aere imported; and

tby The total cost of such components
tdehivered at the point of production)
amounts to more than 50 percent. or
such other percentage as A.1.D. may pre-
scribe. of the lowest price (excluding the
cost of ocean transportation and marine
insurance) at which the supplier makes
the commodity available for export sale
twhethrer or not financed by A.1D.).

(c) For the purpose of calculating
eligible components under this
paragraph (bj(2)(ii), “authorized source
countries” shall include the cooperating
country itself whenever AID has
authorized procurement from a
geographic code other than AID
Geographic Code 000.

(3) Wawer provision. AID/W may

" from time to time waive or modify the

requirements of subparagraph (2) (i) of
this paragraph in appropriate
cases.

(4) Identification of principal geo-
graphic code numbers. The AID. Geo-
graphic Code Book sets forth the offictal
descrniption of all geographic codes used

Revised
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by A1D. in authorizing or implementing
documents to designate authorized
source countries or arcas. The following
are summaries of the principal codes:

Cade 000—"The United States”: The stales
of the United States. the District of Columbia,
and areas of U S. associated sovereignty,
including the trust temtories.

Code 399—"Free World™: Any area or
country, excepl the cooperating country itself
snd the following countries: Alghanistan,
Albanis. Bulgaria, Cambodia, Cuba,
Czechoslovakia, Cerman Democratic
Republic, Hungary, Iran, Laos, Libya,
Mongnlia. North Korea, People’s Democratic
Republic of Yemen (South Yemen), People's
Republic of China. Poland. Remania. Syria,
Unioo of Soviel Socialist Republic (USSRL
and Vietnam,

Code 935—"Special Free Warld": Any ares
or country in the Free World, including the
cooperstling country.

Code 341—"Selected Fres World™: The
United States and sny Independent country
1 the Free World, except the cooperating
country itself and the following:

Andorrs. Angola, Australia. Austria, Bahrain,
Belgiom, Canada, Cyprus. Denmark, Federal
Republic of Cermany. Finland. France.
Cabon, Greece. Hong Kong, Iceland.

Iraq, Ireland. ltaly, Japan. Kuwait,
Liechenstein, Luxembourg, Malta, Monaco,
Mozambique, Netherlands. New Zealand,
Norway, Portugal Qatar, Saudi Arabia, San
Marino, Singapore, South Africa, Spain,
Sweden, Switzerland, United Arab
Emirates, United Kingdom, Vatican City,
and Yugoslavia.
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(¢) Date of shipping documents. The
documents required as evidence of ship-
ment under §201.52(a)4) shall show
that the date of shipment was within
the shupping period, if any, specified n
the implementing document,

'd) Medium of transporation, Ship-
ment shall not be efected.

(1) By a transportation medium
owned, operated or under the control of
any country not ncluded within A.ID.
Geographic Code 335; or

+3) On a vessel which AID. has desig-
nated ireligble; or

¢3) Under any ocean or air charter
which has not received prior approval by
AID/W.

'e) Marine insurance, Uf AID. de-
termines that the government of a co-
operating country, by statute, decree,
rule, or regulation. discriminates with re-
spect to AID.-Ananced procurement
agamnst Any marne nsurance company
author:zed 10 do ousiness i any State of
the Tnuted States, then any AlD.-fi-
nanced commodity shipped o the co-
operating coun:ry shall Se insured
Aalnst marine nsks and such insurance
shail be piaced in the United¢ States with
a compary or companies authorized to do
a marne {nsurance ousiness in a State
of the United States. “Discrimination’”
within the meaning of this caragraph
may be found to exist whenever the
effect of governmental action by a co-
operating country is to hinder an im-
porter in entering into a c..f. contract
with a U.S. supplier or {n instructing a
U.S. supplier to place marine {nsurance
in the United States.

(1) Timely submission of documents.
All documents required under §201.53
to be submitted by a supplicr in order
to receive payment or reimbursement
shall be submitted to AID. or to &
designated bank, whichever i3 appro-
priate, on or before the terminal date
specified in the letter of commitment,
the request for the opening aof a special
letter of credit, or other implementing
document.

(g) U.S. Treasury Department regula-
tions. Procurement transactions shall
comply with the requirements of the
Foreign Assets Control Regulation and
Cuban Assets Control Regulation of the
U.8. Treasury Department.

“App A to HB 15 10-30-80
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(h) Commaodities shipped out of free
port or bonded warehouse. No com-
modity shipped out of 2 free port or
bonded <warehouse s eligible for AID.
financing !f it was shipped to the free
pott or bonded warehouse without com-
pliance with the requirements set forth
in parsgraphs (d) (1) and (2) of this
section or if it was shipped from the
free port or bonded warehouse without
compliance with the requirements set
forth in paragraphs (d) (1), (2) and
(3) of this section.

(1) Purchase price. The purchase price
for the commodity shall satisfy the re-
quirements of Subpart G.

(}) Purchases from eligible suypoliers.
Commodities procured with funds made
available under this Part 201 shall bhe
purchased from eligible suppllers. A sup-
plier shall not be eligible to receive A.ID.
funds if:

(1} The supplier has been suspended
or debarred by AID. pursuant to A.ID.
Regulation 8, Part 208 of this chapter;
or

'2) The supplier has been placed by
ALD. on prior review and approval pur-
suant o §201.33 of this part and AID.
has not, in fact, given its prior agproval
to the supplier lor the furnishing of spe-
cific goods: or »

{3) The Suppller {3 not an individual
resident in & country [ncluded in the au-
thorized source code; a nonresident citi-
zen of a country included in the acthor-
1zed source code; a corporation or part-
nership organized under the laws of a
country inciuded Iin the authorized
source code; or a controlled foreign cor-
poration (within the meaning of section
357 et seq. of the Internal Revenue Code)
as attested by current Information on
flle with the Internal Rvenue Service of
the United States on IRS Form 953,
2953, 3646, or on substitute or successor
forms) submitied by ghareholders of
the corporation ; “or a ioint venture or
unincorporated gpsociation conplsting
entirely of individuals, corporations or
partnerships which fit any of tha foregsing
categoriag.”

(k) Determmation of commodity eli-
gidility. The commodity shall be ap-
proved in writing by A_LD. for each sale
transaction as eligible for A.JD. finane-
ing. Such approval shall be indicated on
the Commodity Approval AppHeation
submitted to ALD. by the supplier.
[AXID. Regulation 1, 30 PR. 7096, Apr. 14,
1971, as amended at 37 PR. 12792, June 29,

1972; 37 PR. 18192, 8ept. 8, 1972; 37 PR.
26518, Dec. 13, 1973

2C
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§201.12 Bligibility of incidental services.

Incidental services may be financed
under the same implementing docu-
ment which maies funds available for
the procurement of equipment f, (a)
Such services are specified In the pur-
chase contract relating to the equip-
ment; and (b) The price satisfies the
requirements of § 201.88; and (¢) The
portion of the total purchase contract
price attributable to such services does
not exceed §50,000 or 25 percent of the
total purchase contract, whichever s
less.

§201.13 Ehguity delivery services

(a) Generul. Delivery of AID-financed
commodities may be financed under the
umplementing document provided the
delivery services meet the requirements
in this saction.

(b) Transportation costs—(1) Ocean
‘ransportation costs. (i) Unless
otherwise authorized, AID will finance
only those ocean transportation costs
which meet the requirements of this
paragraph (bj(1).

(a) When Geographic Code 000 is the
authorized source for procurement, AID
will finance only those costs incurred on
vessels under U.S. flag registry.

(b) When Geographic Code 843 is the
authorized source for procurement, AID
will finance only those costs incurred on
vessels under flag registry of countrics
included in Code 941 and the
cooperating country.

(c) AID will finance costs incurred on
vessels under flag registry of any free
world country if the costs are part of the
total cost on a through bill of lading paid
to a carrier for initial carriage on a
vessel which is authorized in
accordance with paragraphs (b)(1)(i} (a)
or {b) of this section.

(ii) When an eligible flag vessel is not
available for shipment, a supplier may
request a waiver of the eligibility
requirements from the Office of
Commodity Management,
Transportation Division, AID,
Washington, D.C. 20523.

(2) International air transportatian
costs. (i} AID will finance only those
international air transportation costs
which meet the requirement of this
paragraph (b)(2). For the purposes of this
subparagraph the term “U.S. flag air
carrier” means one of a class of air
carriers holding a certificate of public
convenience and necessity issued by the
Civil Aeronautics Board, approved by
the President, authorizing operations
between tho U.S. or its territories and
one or more foreign countries.

"Revised

(ii) (a) Under all AID grants and under
AID loans when the authorized source
for procurement in Geographic Code
000, AID will finance only those costs
incurred on U.S. flag air carriers unless
such service is not available.

(6) Under AID loans when the
authorized source for procurement is
Geographic Code 941, AID will finance
only those costs incurred on us.,
cooperating country, or Geographic
Code 941 flag air carriers unless such
service is not available.

(¢) AID will finance international ajr
transportation costs incurred on aircraft
under flag registry of any free world
country if the costs are part of the total
cost on a through bill of lading paid to a
carrier for initial carriage on an aircraft
which is eligible in accordance with
paragraphs (b}(2)ii)(a) or (4) of this
section.

(iii) {a) Expenditures for international
air transportation furnished by air
carriers which are not eligible under the
provisions of paragraph (b){2)(ii) of this
section will be financed by AID only
when service by eligible air carriers is
unavailable. Criteria for determining
when service by eligible air carriers is
unavailable are the same as those
published in 41 CFR 1-1.323-3 for
determining when certified U.S. flag air
carriers are unavailable. (Guidance on
determining when service is unavailable
may also be obtained from the Office of
Commodity Management,
Transportation Division.)

(b) When service by eligible fag air
carriers is unavailable, any Code 935
flag air carrier may be used.

(c] In the event the supplier selects an
air carrier other than an eligible flag

carrier for international air
transportation, i« must include a
certification on invoices which include
such transportation costs as follows:

Certificstion of Unavailability of US. (Code
#1 and Cooperating Coumtry) Flag Air

I hereby certify that transpcriation service
by US. (Code 941 and Cooperating Country)
Nag air carriers was unavailable for the
foilowing reason(s): (state reason(s]).



* (3) Other Conditions and Limitatfons.
Notwithstanding paragraphs (b)(1) and
(b)(2) of this section, unless otherwise
authorized. AID will not finance
transportation costs

(i) For shipment beyond the paint of
entry in the cooperating sountry except
when intermodal transportation service
covering the carnage of cargo from point
of origin to destination is used, and the
point of destination, as stated in the
carrier’'s through bill of lading, is
established in the carrier's tanff; or

(ii) On a transportation medium
owned. operated or under the control of
any country not inciuded in Code 935; or

{iti) Cn any vessel designated by AID
as ineligible to carry AID-financed
cargo: or

(iv) Under any ocsan or air charter
covering full or part cargo (whether for a
single voyage, consecutive voyages, or a
time period) which has not recaived
prior approval by AID/W (Office of
Commodity Management}; or

(v) Wtich are attributable to
brokerage commissions which exceed
the limitations specified in § 701.85(1) or
to address commissions, dead freight, or
demurrage.

(c) Inspection services. AlD will
finance inspection of AID-financed
commodities if such inapection is
specified m the purchasa contract,
performed by indepencient inspectors at
the request of the imparter and is either
customary in expart ransactiens for the
commodity involved or is necessary to
determine conformity of the
commodities to the contract.

*Revised
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(d) /nsurance. (1) Unless otherwise
authorized, AID will finance premiums
for marine insurance including war risk
on AID-financed commodities only if

(i) The insurance is placed within a
country included in the authorized
geographic code: Provided, That if the
authorized geographic code is any other

NS
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* than AID Geographic Code 000, the
Cooperating country itself shall be
recognized as an eligible source; and
(i) Such insurance is placed either in
accordance with the terms of the
commodity purchase contract or on the
written instructions of the Importer; and

(iii) Insurance caverage relates only to
the period during which the
commaodities are in transit to the
cooperating country, except that it may
include coverage under a "warehoyse-
to-warehouse” clause: and

(iv) The premiums do not exceed the
limitations contained in § 201.88; and

(v) The msurance provides that loss
Payment preceeds shall be paid in U.S,

dollars or other freely convertible
currency.

(2) Within the meaning of § 201.11(e},
as well as of this subperagraph,
insurance is “placed" in a country only
if payment of the insurance premium is
made to, and the insarance palicy is
issued by, 20 insuraace compaay office
located in that country.

§$201.14 Eligivility of bid and performance
bonds and guaranties.

The cost of any bid bond or guaran-
ty posted by a successful bidder or of
any performance bond or guaranty
posted by a supplier is eligible for fi-
nancing under the tmplementing docu-
ment to the extent that the principal
amount of the bond or guaranty does
not exceed the amount customary in
international trade for the type of
transaction and commodity Involved.
Bonds or guaranties may be payable in
U.S. dollars, or freely convertible cur-
rency or local currency and may be
posted in favor of either AID or the
borrower/grantee: Provided That the
bond or guaranty conforms to the re-
quirements of the {nvitation for bids
or the contract, as applicable,

§ 201.15 US..flag vessel shipping re-
quirement

(8) General requirements. At least 50
percent of the gross tonnage of all com-
modities flnanced with AJID. dollar
funds and transported to the cooperat-
ing country on ocean vessels shall be
transported on privately owned US.-flag
commercial vessels. The foregoing re-
quirement shall apply separately for
shipments on dry bulk carriers, dry cargo
liners, and tankers from each of the fol-
lowing geographical areas: United States,
Europe and Africa, Near East and South

* Revised
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Asia, Latln America and Canada, and
Far East. Additionally, at least 50 per-
cent of the gross freight revenus gener-
ated by all shipments finunced with
Al1D. doilar funds and trausported to
the cooperating country on dry cargo
liners shall be paid to or for the benefit
of privately owned U.S.-flag commercia]
vessels.

(b) Responsibility of dorrower/grantee,
The borrower, grantee shall be respon-
sible for assuring compllance with the
requirements of paragraph (a) of this
§201.15 and for imposing upon sub-
borrowers, contractors and importers
such requirements regarding shipping
arrangements with suppliers as will as-
sure discharge of this responsibility.
8uch compliance shall be achieved dur-

Ing each US, fiacal year

(October 1 - September 30)
as well as each quarterly period
tnereof, or during such other period or
periods as may be specified by AID. in
agreements or implementing decuments,
(c) Nonavailability of U.S.-flag ves-
sels. Upon application of the borrower/

grantee, AID/W (Office of
Commodity Management)

will determine and advise

the borrower,granteg whether or not a
privately owned US.-flag commertial
vessel is available for a specific shipment
of commodities at falr and reasonable
rates. Such determination and advice of
nonavailability does not relieve the bor-
rower/grantee of the obligation to com-
ply with the requirements of paragraphs
(a) and (b) of this section except to the
extent that A.I.D. after reviewing ship-
ments by the borrower/grantee duriag
the flscal year, quarterly period thereof,
or other relevant time period, determines
that such compliance has not been pos-
sible. Any such determination and ad-
vice will not in any way affect the eligi-
bility for AID. financing of transporta-
tion costs on foreign flag vessels.

(d) Privately owned US.-flag ccm-
mercial vessels. For purposes of this
section the term “privately cwned US.-
flag commercial vessels” shall not include
any vessel which, subsequent to Septem-
ber 21, 1961, ahall have Leen either duilt
outside the United 8tates, rebullt outaide
the United States, or documented under
any foreign registry uctll such vessel
shall have been documented under the
laws of the United States for a period of
o Apr. 14, 1971, a8

3 . 1, 38 PR, 7004, . .
lﬁfﬁ.ﬁ 38 FR. 21100, Nov. 4, 1971;: 37 PR.
12792, June 29,1973; 43 F.R, 25998

and 25999, June 16, 1978)

La
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Subpa  C—Procurement  Proce-
dures—Responsibilities of Im-
porters.

§201.20 Purpose.
This subpart prescribes procurement

procedures which shall apply to an im-

porter whenever a commaodity procure-
ment is (0 be inanced by AI1D.

§ 201.21 Notice 1o wpplier.

The importer '3 resporsible for provid-
ing the suppiier w#ith the following in-
formation :either through the invitation
for buds or otherwigce: -

(a) Notice tha: the transaction is to
be flnanced by A.ID. under this Part
201;

‘b) The identification number of the
implementing document:

te) All additional mnformation prereq-
uisite to A.ID. flnancing and contained
in the instructicns from the borrower;
grantee to the importer (for example,
eligible source of comumnodity, periods
duning which deiiver:es must be made,
shipping provisions, and decumentation
requirements) ; and, where appropriate,

td) Notice relative to the marking re-
quirements of §201.31'd) that the im-
porier is the government of the cooper-
ating country or any of its subdivisions
or instrumentalities.

(36 FR. 11921, June 123, 1971]
8 201.22 Forma) competitive bid pro-
cedures,

It the implementing document re-
quires, or if the importer elects procure~
ment through the formal competitive
procedures set forth in this section, then
€xoept axparagraphs (f) or (g) of this
section may apply, the following mint-
mum requirements shall be applicable:

(8) Contents of the invitation Jor bid},
Every Invitation for bids and every ab-
tachment or amendment to an invitg-
tion shall be in the English language.
111;.: Invitation shaul contain the follow-

(1) Statement of requirements,
invitation shall state specificelly that th
formal competitivo bid procedures set
forth tn €his § 20122 appiy. The terms
and conditions which apply to the proe

(2) Statement regarding mdmission
&/ bids. Invitatians for bids shall state
@e applicable invitation number, ' the
udreutowh!chbld.smtobaemt.thu
ﬁmtnghouranddntetormbqunmd
the date, hour, and place for publig
opening of bids. If additional dra
detalls, regulations or forms are necese
sary for bidding, the Invitation shall
Mate where such material may be obe
Sained.

(3) Statement regarding this Part 201,
‘#he [nvitation for bids shall expressly
idicate the extent to which any resulte
Mg contract is subject to the require-
ments of this Part 201.

14) Statement regarding late dids.
The invitation for hids shall state thas
20 bid received at the address tesignated
In the nvitation after closing hour and
date for submisgion will be conatdered
for award unless its late srrival at that
address is attributable to mishanditng
of the bid documents by the parchaser or
Ay of his agents directly assoctated
vith receiving or processing bids. In no
¢ase will the purchaser consider. a bid
s hich was not recelved at the place of
#ublic opening before the award was
thade.

(b) Advertising the invitation for bids.
The importer shall comply with the mini-
Rum notification requirements set forth
fn this paragraph (b). He may also take
any further steps to notity proepective
sappliers which are consistent with pru-
dent procurement. * :

L]

(1) Submission to AJ.D. Three coples
of the invitatton for bids must be sent to
41D, Small Business Office, Washing-
Jon, D.C. 20523, and a number of coples
wlhich I8 adequate in relation to the prob-
sble number of interested supplers shall
»¢ made available in eligible source
eountries a¢ suitabile places designateq
y the borrewer, Tantce and agreed to
!y A1D. Invitan.nﬁ must bedl.vaﬂahlo
to prospective supplers {ree :
unless otherwim?uthoﬂzed by the
Rusiness Offics, ATD/W. All copleg musd
be accompanied by a complete s¢¢ BE-any
sdditional drawings, details, Apdlicabls
ﬁvemment_remﬂat&mg :
of bids, or maks referencs to such sddi~
tional doctmenta as-aro recdlly availe
sble to tiie public or are availshle for
publie tnapection,

\2) Time of submission, Coples of the
Invitation f;: bide m_gt Q&Q
sulliciently in advanog
date wt adequate preparation
bids. & Jonger perfod is
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*x*

9y the Bmall Business Office, AID/W, or
apon application of the importer a lesser
period ls authorizad by such Office, the
required coples shall be sent so as to
arrive in the 8mall Business Office,
AID/W, at least 45 days in advance of
the bid-closing date.

(3) Resubmission of invitation for bids
to AID. AID. may require the revisién
and resubmission to AID. of any Invita-
uon for hids which does not comply with
the requirements of this‘§ 201.22. In such
cases the tmporter shall effecs changes
necessary to afsure compilance with the
applicable requirements. The bigd-cloaing
date will be extended as AID, (Small
Business Office) may instruct.

(c) Handling bids. Blds received shall
be held intact and sealed and shall be
safeguarded against disclosure of cone
tents prior to bid opening. The bids shall
be opened publicly as specified in the bid
invitation, and all properly submitted
btds shsll e conaidered. Direct submis-
ston of a bid by a prospective suppller,
rather than through an agent or other
representative of the supplier in the co-
operating country, shall not be cause for
Tejection.

(dy Awards. Every award shall be
made fo that respenuble bldder whose
bid, conformig to the Invitation for bids,
is lowest n price, unless another bid is
demonstrably more advantageous ta the
importer becvause of any factor (other
than price) set forth In the tnvitation for
dids as a factor to be considered in the
evaluation of bids.

(e) Submission of award information
to AJ.D. The importer shall complete
Porm AID. 1183 “Abstract of Bids”,
identifying thereon the successful bidder,
and noting any two or more identical bids
or any evidence of suspected collusion.
17 the lowest bid has not been sccepted,
the Importar shall justify the award and
shall append to the Abstract a statement
of reosons for rejecting all lower bids.
The Abstract and any justification state-
ment shall be sent in triplicate to the
Office of Commodity Management, A1D.
Washington, D.C. 20523, to arrive within
20 days after the award of the contract.

() Exemption for amall value
procurement. With respect to
transactions for which the estimated
value does not exceed $25,000, the
importer is exempted from the
advertising requirernents of prargraph
(b) of this section. This exemption does
not apply to procurement undertaken in
amounts not exceeding $25,000 for the

purpose of evading the requirements of
paragraph (b) of this section. *
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(g) Waiver proofiions. A1D. may
waive the ts set forth in this
§ 201.22 (a) through (e) in the follow-
Ing situations:

(1) Proprietary procurement. (1) Pro-
eurement where AID. has determined
that, in order to assure the interchange-
ability or standardization of equipment,
or because of epecial design require-
ments, or for any simtlar reason, pur-

"ehase of a commodity by reference to a

particular specification, trade name, or
designation {8 necessary.

A1) Apdplcation for walvers shall be
msade in writing to ALD. by the {mporter
and ahall include sapporting justification
together with the recommendations of
the borrowcer/crantes. In the absence of
othier instructions, such applications
shall be submitted to the UB AID for
transmittal to ATD7/W. Notice of epproval
or rajection of any such application of &
waiver will normally be transmitted to
the importer thrpugh the UB AID.

(2) Emergency procurementd, () Pro-
curement where AID. determines that
the Ume required ta most these require-
ments would resuit ip

(@) Unsaccepitable delay or to a sgb=
stantial increase in the cost of:

(1) A project’s completion or

(2) A plant’s production or

(b) Paihure to meet required agrice’~
taral ptanting schedulen. ’

(i1) A request Ior an emergency pro-
curement waiver shall be made by the
fmporier to the U8 AID. The
shall state the facts justifying
emergency procurement and shall bear
the endorsement of the borrower,/grant-
¢e. Bmergency procurement requires the
pricr writien approval of the U8 AID.

(3) Special sitsctions. Procurement
where ATD/W has determined that 88
would Be impr-cticable or inconsistent
with the purpose of the Act to requir®
adherence to the procedures prescribed
in paragraph (b) of this section.

[A.I.D. Requlation 1, 36 FR

7096, April 14, 1971, as amended
at 39 FR 17946, May 22, 1974;

43 F.R. 25999, June 16, 1978
1 ' ]
§ 20, “L Necothd m-,,‘ s pro
(a) General reqairements. In (he ab-
converning

e)

(T™ 15:55)

o~
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procurement will be accomplished pur-
suant 0 negotiated arrangements. Pro-
curement ol a negotinted basis shall be
In accord with good commercial practice
Solicitations by the importer for quota-
Qons and offers shall be made uniformly
%0 a reasonable number of prospective
suppliers and all quotadons and offers re-
cetved, whether or not specifically solice
ited, shall be given consideration before
making an award.

by Publicizing. To provide suppllery
in lhe United States with an opportunity
to participate (n furnishing commodities
which may be purchased on a negotiated
basis under A.ID, financing, AID. will
periodically publish for each cooperating
country a lst of commodities which may
be expected to be imported, and the
names and addresses of the importers
which havae tradi Honally purchased tliose
commodities. Irterested suppllers will
then make offers or furnish quotations,
on the products they desire to sell, di-
rectly to the importer of those products,
A.ID. will not publicize specific proposed
purchases which are to ke undertaken on
a negotlated basts unless specifically re-
quested to do so by the importer in ac-
cordance with the provisions of para-
graph tc) of this section

{c) Notifcancn. 11 wie importes olecgs
to solicit quotations and offers for spe-
¢ific proposed purchases through pubfi-
cation by ALD, AID. will notity pep-
apective suppliers of the export QODOrty~
nity. Requests for such notification shall
be submitted to the Small Business Of«
fice, A.ID, Washington, D.C. 20523, and
#hall contaln the name and address of
e importer, a full description of the
tommodities and/or services required,
applicable price and deliver; terms. and
other relevant procurement data in the
%nglish language and !n terms of U8
sandards.

(d) Notice of quotations and 6flers re=
¢eived. A1D. may require that the lm-

rter furnish an abstract in the English
ﬁxuage and !dentify thereon all offers
0r quotations recelved, the offer accepted
or order placed, the price, the quantity,
the name and address of all persons sub~
fuitting offers or quotations and of thedr

ipals, if any (including manufao-

ﬁg::a Or processors of the commodity).

(e) Procurement wfder special sup-
plier-importer relationsips. )

1) Soucltauonho! offers !rogx more¢
than one supplier not required

(1) The importer is tgt;mhasmz for re-
#ale or processing, ay supplier's regus
larly autharired distrfbutor or dealer, »

commodity which, under the terms of theé
distributorship or dealer agreement, the
tmporter is precluded from buying from
another suppller, or

() The importer is purchasing fof
resale a registered brand-name com-
modity from a supplier who Is the exclu-
sive distributor of that commodity to the
area of the importer.

(2) ALD. may require the Importer
to furnish, or cause to be furnished, to
AID. documentary evidence of the ex-
tence of the relationships described in
paragraph (e) (1) of this section.

{A.I.D. Regulation 1, 36 FR

7096, April 14, 1971 as amended
at 39 FR 17946, May 22, 1974]

9201.24 [Reserveq]
[A.I.D. Regulation 1, 36 FR

7096, April 14, 1971 as amended
at 39 FR 17946, May 22, 1974]

§201.25 Advance und progress payments
for custom-made enmmodities,

Advance or progress payments prior
to shipment may be made with AID
funds if the procurement involves any
commodity made to the special specifi-
cations of the importer and if prior
written approval to make such pay-
ments has been obtained from AID by
the importer, through the borrower/
grantee, or i such payments are au-
thorized in the implementing dosu-
ment. Any request for AID approval
may be submitted either to AID/W or
to the USAID for transmittaj to AID/

. AID/W will consider such request
only if (a) The total purchase price ex-
ceeds $200,000; (b) The injtial advance,
if any, does not exceed 10 percent of
the total purchase price; (c) Each pro-
8Tess payment is at least 10 percent of
the total purchase price: (d) The total
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of all payments prior to shipment does
not exceed 80 percent of the total pur-
chase price; and (e) The borrower/
grantee or AID requires the supplier
to establish {n favor of the borrower/
grantee a performance guaranty or
prepayment bond.

$201.26 Bid and performance bonds and

guaranties.

Whenever the importer requires the
posting of 1 bid bond or guaranty or
performance bond or guaranty, the
ype of bond or guaranty (certified
check, Irrevocable letter of credit.
bank bond. bank guaranty, or surety
bond) shall be at the option of the
bidder or supplier. Posted bid bonds or
guaranties shall be returned to unsuec-
cessful bidders promptly after an
award is made. Unless converted to a
required performance bond or guaran-
ty. any bid bond or guaranty posted by
the successful bidder shall also be re-
turned promptly. Performance bonds
or guaranties (as distinguished f{rom
commodity warranties of quaiity or
performance) shall be canceled no
later than 30 days after completion of
the contract performance guaranteed.

§ 201.27 Expenditure of marine insur-
ance loss payments.

If the importer receives directly or in-
directly any marine insurance .oss pay-
ment under a marine insurance poilcy
financed pursuant to this part. the
importer shall use such loss proceeds to
procure from a source specifled in the
tmplementing document which originally
provided the AILD. funds commodities
which have not been designated by A.ID.
to the borrower/grantee as ineligible for
A.LD. financing.

Subpart D—Responsibilities of
Suppliers

§ 201.30 Purpose.

This subpart establishes the responsi-
bilities of suppliers who furnish commod-
itles and/or commodity-related services.
The subpart also establishes procedures
for prior review by AID. of relevant
contract data.

§201.3Y Supjliers of commodities. -

(8) Performance of the sales contract.
The supplier of commodities shall com-
ply with the terms and conditions of his
contract with the importer and of any
letter of credit under which he secures
payment.

(b) Responsidilities relating to eligi-
bility of commodities. The suppler shall
fulfill his responsibilities under § 201.11
by assuring that .

* Reviseq
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‘1) The commoalty conforms to the
description contalned in his contract and
letter of credit and, unless otherwise
authorized by AID. In writing, the com-
modity is unused and has not been dis-
posed of as surplus by any governmental
agency,

12) The source of the commodity com-
plies with the provisions of $ 20111y,
relating to scurce as recuired by his con-
tract or let.er of credit; ’

'3) The provisions of §201.11(d" re-
iaung o the medium of transporiation
are comolied with to the extent that the
supplier arranges such fransportation;

‘4) All documents required by § 201.52
to be submitted by the supplier to recejve
Payment are submitted by him on or be-
fore the term:nal date specified in the
ietier of credit, or, if there is no letter of
crediz, in his contract;

t5) The provisions of the US. Treas-
ury Department Forelgn Assets Control
Regulation and Cuban Assels Control
Regulation are compiied with: and

(6) The purchase price of the com-
modity meets the requirements of Sub-
part G applicable to tine supplier.

‘¢ Responsibilities relating to eligi-
bility of delivery services. The supplier
of commodities shall be responsible for
assuring that any delivery services ob-
tained by him for his own or for the
inporter's account comply with the
requirements ‘other than those refating
to freight rates) of § 201,13 and, if re-
quired by AID, for assuring that any
shipping documents obtained by him
contain an appropriate diverslon clause
pursuent to § 201.43. The supplier shall
deliver to A.ID. any shipping documents
avallable to him whenever such delivery
is requested by A.ID.

(d} Murking of shipping cantainers
and commodities—{1) Affixing emblems
and identification numbers. The supplier
nf commodities shall be respousible for
assuring that all export containers,
whether shipped from the United States
or from any other source country, carry
the official AID (clasped hands)
emblem. Additionally, except as AID
may otherwise prescribe, when the
supplier is given notice by the unporter
that the importer is the government of a
cooperatirg country or any of ity
aubdivisions oz instrumentalities, the
supplier shall also be responsible for
assuriny that all commodities carry the
AlD emblem. The last five digits of the
AID financing document number shall
be marked on each export shippirg
cuntainer in charactsrs at least equal in
height to the shippers marks.

4
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§201.30

(1) Durability of emblems. Emblems
shall be affixed by metal plate, decal-
comania, stencil, label, tag, or other
means, depending upon the type of com-
modity or export shipping container and
the nature of the surface to be marked.
The emblem placed on commodities shall
be as durable as the trademark, com-
pany or brand name affixed by the pro-
ducer; the emblem on each export ship-
ping container shall be affixed in a man-
ner which assures that the emblem will
remeain legible until the container reaches
the consignce, '

(1) Size of emblems. The size of an
emblem may vary depending ‘upon the
slze of the commadity and the size of the
package or export shipping container.
The emblem shall in every case be large
enough tu be clearly visible at a reason-
able distance.

{iii) Desiyn and color of emblems.
Emblems shall conform in design and
color to samples available from AID/W
(Office of Commodity Management} and
from the USAID. N

(2) Ezception lo requirement for af
fization of emblems. To the extent com.

pliance is impracticable, affixation shall
not be required for
() Raw materials shipped la » .k

Uncluding grain, coal, petroleur: il

and lubricants);

(1) Vegetable fibers packar d In

bales; and

(1) Semifinished products which are
not packaged in any way.

(3) Waiver. If complinnce with the
marking requirement Is foun- to be im-
practicable with respect to .ther com-

modities not excepted by sibparagraph
(2) of this paragraph (d) the supplier

(or, when appropriate, ‘he borrower/
grantee) may request AID/W

(Regional Assistant Adminis-
trator or his/her designee)
for a waiver.

(e) Ezxport licenses. Tune supplier shall
assure that all necessary export licenses

are obtained.

(1) Distribution of shipping docu-
ments. The supplier shall make the cus-
tomary commercial document distribu-
tlon, as well as any special distribution
(e.g., to the A1D, Mission In the Import-
ing country) which may be specified in
the Letter of Credit or other payment {n-
struction covering the transaction. Prior

*  Revised

*

to presenting the documents specified in
§ 201.52 for payment, the supplier shall
mail a copy of the Ocean Bill of Lading
described in §201.52(a)(4) (1) to the
Maritime Administration, Cargo Prefer-
encé Control Center ~“ommerce Bul'dng.
Washington, D.C. 1h,

1g) Adjustment -.runds, credils. nd
allowances. All adjustments in the
purchase price in an A.ID.-financed
transaction in favor of the importer
arising out of the terms of the contract
or the customs of the trade shall be made
by the supplier In the form of a dollar
payment to AID. Any such payment
shall be transmitted to the Office of

Financial Management
AID., Washington, D.C.,

and shail be accompanied by a statement
explaining the adjustment and shall
specify the name and address of the im-
porter, the date and amount of the origi-
nal invoice, and the identification num-
ber of the implementing document, if
known, under which the original trans-
action was financed. A.I.D. will advise
the borrower/grantee of such adjustment
refunds received. Despatch earned by
the suppiier, other thian despatch earned
at the port of loading on c.if. and ¢. & {.
shipments, shall be refundcd to A.LD.
in accordance with the provision of
§ 201.67(a) (5).

(th) Vesting in A.1.D. of title to com-
modities. The supplier shall be respon-
sible for compliance with the provisions
of § 201.44 applicable to him.

({) Termination or modification of
A.I.D. financing. The supplier shall be
respensible for compliance with the pro-
vislons of § 201.45 applicable to him,
{A.LD. Reg. 1, 36 P.R. 7006, Apr. 14, 1971,
as amended at 38 P.R. 11021, June 23 1971;

36 FR. 21190, Nov. 4,1071 ; 39 FR 17946,

May 22, 1974])

§201.32 Suppliers of delivery scrvices.

(a) Performance of the service con-
tract. The supplier of delivery services
financed by A.ID. shall comply with the
terms and conditions of his contract to
supply delivery services,

(b) Reserved
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(¢) Adfustments in the price of de-
lyvery services. The suppller of dellvery
* services shall pay to the

Office of Financial Management,

AlD., Washington, D.C. 20523, all ad-
justments in the purchase price in favor
of the importer (or person purchasing
the ocean transportation services) aris-
ing out of the terms of the contract or
the customs of the trade. Any such pay-
ment shall be accompanied by a state-
ment explaining the adjustment and
shall specify the name and address of
the importer or other person for whom
the adjustnient is made, the date and
amount of the original invoice, and the
ldentification number of the implement-
ing document, if known, under which
the original transaction was flnanced.
(d) Marine insurance reporting re-

. quirement. With respect to any loss pay-
ment exceeding $6,000 In value which a
supplier of marine insurance makes un-
der a marine Insurance policy financed
pursuant to this part, the supplier of
marine insurance shall, within 15 days
of making such payment, report to

*AID/W, Office of Commodity Management,

the

amount and date of the payment, a de-
scription of the comumodity, the AID.
identification number, name of the car-
rier, vessel, and voyage number (al-
ternatively, flight or inland carrier run
number), date of the bill of lading, the
identity and eddress of the assured, and
the identity and address of any assignee
of the assured to whom payment has
actually been mede.

§ 201.33 Prior review of proposed sales.

A.ID. may require that a supplier sub-
mit to A.ID. for pilor review any pro-
posed sale of commodities or of com-
modity-related services which i1s to be
financed by A.LD. Upon being notified
by A.LD. that such prior review will be
required, the supplier shall submit to
AIlD. for review all proposed transac-
tions of the type covered by the notifica-
tion in accordance with instruetions con-
tained therein. The supplier shall also
provide any further Information, docu-
mentation, or certification which AID,
meay specl{y after review of a proposed
transaction. AID. will notify the sup-
pller of any special documents or cer-
tifications which the supplier must sub-
mit in order to obtain payment under
such transactions and will forward to the
banks appropriate amendments to let-
ters of commitment or to requests for the
opening of a special letter of credit.

* Revised

*

App A to HB 15

(TH 15:51), Oct 30, 1986A

A-13

Subpart E—General Provisions Relat-
ing to A.L.D. Financing of Commod-
{ties and Commodity-Related Serv-
lces :

§ 201.40 Purpose.

This subpart sets forth certsin pro-
visions of general application to trans-
actions subject to this part.

§ 201.41 Audit and inspection.

The borrower/grantee shall maintain
records adequate to document the arrival
and disposition in the cooperating coun-
try of all commodities financed by
AlD. and to Identify the importer (or
the first purchaser or transferee if the
commodlt¥ is imported by the borrower/
grantee) for a perfod of 3 years follow-
Ing the date of payment or relmburse-
ment by ALD. or for such other period
as AID. and the borrower/grantee agree.
In addition, the borrower/grantee or the
Importer shall, to the extent elther exer-~
clses control or custody over the com-
modities, permit A.1.D. or any of its au-
thorized representatives at all reason-
able times during the 2-year or other
agreed perlod to inspect the commodities
at any point, Including the point of use
and to inspect all records and documents
pertaining to such commodities.

§201.42 Reexport of A.LD.-financed
commodities. :

Unless  specifically  authorized by
A.1D., commodities imported Into & co-
operating country under A.ID. financing
may not be exported in the same or sub-
stantlally in the same form from the
cooperating country. In the event of any
unauthorized reexport, the borrower/
grantee shall pay promptly to Al1D,
upon demand, the cntire amount re-
imbursed or such lesser or greater
amount as A.I1.D, may deem appropriate
under the circumstances of the particu-
lar transaction. Such an amount shall
in no event, however, exceed the greater
of elther the amount reimbursed or the
amount realized from the reexport.

§ 201.43 Diversion clause.

AJ.D. may require that chartar partles,
bills of lading, or other ocean shipping
documents covering A.1.D.-financed com-
modities contain & clause substantially
as follows:

ALD. may at any tim: prior to unloading
prescribe a different port of dischargs from
among the ports covered by the applicable
conferencs tariff. Diveralon charges shall ap-
Ply 1n accordance with the tariff. Deviation
insurance and extra handling costs actually
incurred shall be reimbursed.
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§20%.43 Vesting in ALD. of tile to

commodities.

(a) Vesting upon order of A.1.D. A1.D.
may direet that title to A.I.D.-financed
commodities In transit to a cooperating
ceuntry shall be vested In AID. if in
the opinion of A.I.D. such actlon is neces-
sary to assure compllance with the
provisions or purposes of any act of
Congress.

(1) Rights of A.1.D. upon vesting of
title. In accordance with Instructions by
AlD, the borrower/grantee, supplier,
and bank shall transfer such negotiable
bills of lading, suppliers' involces, pack-
ing lists, inspection certchates or other
designated documents relating to the
commodities as are in, or may come into,
thelr possession.

(2) Diversion of commodities. A1D,
may direct the master or operator of a
vessel or an inland carrier carrying the
commoditles to divert them away from
the port or other destination specified
In the shipping documents and to deliver
them at such other destination as A.ID.
may designate.

(b) Fincnciol responsibility of A.I.D.
under vesting order. (1) AID. #il] re-
Imburse a supplier who has not already
recelved payment under the sales con-
tract for all commodities with raspect to
which A.LD. hus taken title unde- 8 vest-
ing order.

(2) ALD. will assume the responsi-
bility for any extra costs (Including the
costs of marire insurance and handling)
which are Incurred as a result of a diver-
slon. With respect to liner shipmentas,
such costs shall not exceed diversion
charges as per tariff, and shall include
only those deviation Insurance and extra
handling costs which are actually
Incurred.

{3) ALD. shall incur no Hability to the
borrower/grantee, the Importer, or to
the approved applican’, hy reason of any
order which vests 1% A.ID. title to com-
moditles. or by reason of any request for
the diversion of commodities.

§20).45 Terminaiion or modification of
a loan, grant or implementing docu-
ment.

(a) Efect of termination o modifica-
tion. (1) Except as provicded In subpara-
graph (2> of this paragraph, the
avallabllity of AID. funds to finance
the procurement of commodities and
commodity-related services shall termi-
nate or shall be modified. whenever and
to the same extent that the Implement-
ing document, letter of commitment or
special letter of credit which relates to
such dellvery is terminated or modified

by operation of provisions contained in
the document or by the exercise of rights
otherwise reserved to A1D.

(2) Unless the supplier and A.ID.
agree otherwise, to the extent that the
suppller has recelved an Irrevocable let-
ter of cred!t from a bank under an A.ID.
letter of commitment, the purchase con-
tract shall be affected only to the extent
necessary to comply withi any vesting
order issued by AID. in accordance with
§ 201.44.

(b) Responsibilities of parties after
termination or modification of AI.D. fi-
nancing. Upon termination or modifica-
tion of A.ID. financing of commodities
or commodity-related services, the sup-
plier, imnporter and approved applicant
shall make such arrangements as are
necessary to obtaln the cancellation or
modification of any letter of credit in
favor of the supplier.

§ 201.46 Compensation to supplier If
shipment is prohibited.

(a) Payment to supplier. A1L. shall
make appropriate payment to a suppller
for the value of A.ID.-financed com-
modities avallable for immedlate ship-
ment from the United States If all the
following conditions cre satisfled:

(1) Shlpment Is prohibited by order
of the U.S. Government and such order
has general application to all shipments
to the cooperating country.

(2) Payment may not be made by the
bank under the terms of the letter of
credit or payment instructions.

(3) The supplier Is unable to dispose
of the commodlties without loss.

(4) The suppller tenders to AILD. a
negotiable warehouse recelpt covering
the commodities In question and pre-
sents to A.LD. such other documentation
required by §201.52 as may be appro-
priate under the circumstances.

(b) Other settlement. In lleu of ac-
cepting title to the commodiiies, A 1.D.
may negotlate with the suppller such
other settlement as may be falr and
equitable under the circumstances.

8§ 201.47 Use of marine insurance loss
proceeds.

The borrower/grantee shall pay
promptly to ALD. a sum equal to the
proceeds rcceived by an Importer or his
assignee In setilement of & niarine In-
surance claim under a marine insurance
policy financed pursuant to this part
it such proceeds are not expended In
the manner provided by § 201.27 within
a reasonable petiod after receipt by the
{mporter. .
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Sdbpoﬂ F—Paymen? and
Reimbursement

§ 201.50 Purpose.

This subpart describes:

(a) The methods by which A.ID. will
make payment or reimbursement for
commodities and commodity-related
services which have been furn: shed;

(b) The documentation required to be
submitted to A.ID. for the purpose of
obtainlng such payment or reimburse-
ment: and

{¢) The terminal date for presenta-
tion of documents which A.1.D. requires
as a condition for reimbursement.

§ 20151 Methods of financing, '

In procurement subject to this Part 201
the following methods of financing may
be employed by A.ID. In each case, the
method of financing shall be consistent
with provisions in che pertinent imple-
menting documents.

(a) Direct reimbursement. Upon pres-
entatifon to A.LD. of the documents
specified in § 201.52, a borrower/grantee
will be reimbursed for the cost of com-
moditles and commodity-related serv-
Ices procured by the borrower/grantee
directly or procured by other Importers
with the authorization of the borrower/
grantee, if such commodities or services
are ellglble under the implementing
document and under this Part 201 for
AID. financing.

(b) Letter of commitment to a bank.
At the request of the borrower/grantee,
AID. will Issue a letter of commitment
to a bank for a specified amount in dol-
lars. Relmbursement to a bank will
be in accordance with the terms of such
letter of commitment for sight pay-
ments made for the account of an ap-
proved applicant. Any such payment
by a bank made In anticipation of a
letter of commitment and falling with-
In the ecope of payments authorlzed by
such letter when Issued will be deemed
to-be a payment to be relmbursed by
AID. thereunder.,

(1) Requests for letters of commit-
ment. Requests for the Issuance of let-
ters of commitment shall be f1: the Eng-
lish langusge ang shali be submitted
to AID. by the borrower/grantee in
duplicate. They shall contain the fol-
lowing:

(1) Identification of the implement-
ing document;

(1) The dollar amount of the letter of
commitment;

(11) The name and address of the
bank to which the letter of commitment
is to be Issued:

App A to HB 15
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(Iv) The name and address of the ap-
proved applicant:

(v) The expiration date to »e stated
in the letter of commitment, which shall
be not later than the nnal date specified
in the Implementing document for sub-
mission of documentation to the bank
as a basls for disbursement against the
letter of commitment, except thet, if a
terminal shipping date Is provided In the
implementing document, the expiration
date shall be the last day of the month
following the month in which the ter-
minal shipping date occurs: and

(vl) Identification of the items to be
financed under the lztter of commitment
(Including Schedule B tdentification).

(2) Approved applicant’s request to
bank—(1) Form and cflcet of request.
An approved applicant may apply to the
bank holding a letter of commitment for
the Issuance, confirmatlon, or advice of
& commercial letter of credit for the
benefit of & supplier, or may instruct
the bank to make payments at sight to
such suppller, or may instruct the bank
to make payments at sight to or for the
account of the borrower/grantee,

(1) Borrower/grantee assigpnment un-
der letter of commitment. The bor-
rower/grantee’'s request to AID. for a
letter of commitment shall be deemed
notification to A.ILD of assignment of
any rights to recelve reimbursement for
the specified funds under the related
implementing document. A.LL. by Is-
suance of the letter of commitment shall
be deemed to have consented to sucn
asslgnment. Any such assignment or
consent shall inure to the benefit of the
bank's legal successors and assignees.

(1) Requirements imposed by bank.
The borrower/grantee and the approved
applicant shall be deemed to have con-
sented to imposition by the bank upon
the beneficlary of any letter of credit
or payment Instruction of such require-
ments as the bank deems necessary In
order to comply with its applicable ob-
ligations to A.LD. Such consent shall
be deemed an express condition incor-
porated in any request of the approved
applicant under subparagraph (2) )
of this paragraph,

(3) Reimbursement of bank. Upon
presentation to A.I.D. of the documents
described In § 20152, AID. will reim-
burse the bank for any amounts pald
by it in dollars to or on behalf of the
approved applicant pursuans: to a letter

of commitment, subject, however, to-

compliance by the bank with the re-

quirements of Subpart H. Such docu-

ments {n the normal course should be
presented to AJID. promptly. Bank
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charges will be eligible for relmburse-
ment {f authorized in the letter of com-
mitment, Reimbursement will be made
by check within 30 days.

(¢c) Special letter of credit. Upon ap-
plication of the borrower/grantee, A.ID
may request & bank to open a special
letter of credit, revocable or irrevocable,
for a designated beneficlary.

(1) Financing instructions. The ben-
eflclary of the spectal letter of credit
may instruct the bank to Issue subsidiary
letters of credit, or to make payments
at sight, to designated partles or may
claim relmbursement from the bank for
payments which it has made to suppliers
upon submission to the bank of the docu-
ments required under)§ 201.52. When
issuing subsidiary letters of credit to par-
ties dssignated by the beneflciary of the
special letter of credit, the bank will {n.
struct, such parties to make reference in
their documents to the A.I.D. reference
number indicated in the A.I.D. request for
the opening of a special letter of credit.

{2) Reimbursement of bank., Upon
presentation to A.ID of the documents
described in §201.52, AID. will reim-
burse thé bank for any amounts paid by
it In dollars pursuant to the letter of
credit, subject, however, to compliance
by the bank with the requirements of
Subpart H. Such documents in the nor-
mal course shouid be presented to A.LD.
promptly, Bank charges will be eligible
for reimbursement if authorized in the
A.ID, request for the opening of a speclal
letter of credit. Reimbursement will be
made by check within 30 1ays.

(3) Avallability of documents. The
bank shall make available to ALD. upon
request, =z copy of each subsidiary letter
of credlt issued; a copy of each payment
instruction or request: and a copy of
each document In its possession recefved
by it against payment.

(d) Bank charges under letter of com-
mitment or special letter of credit. (83
To clalm relmbursement for commis-
sfons, transfers or other charges, not In-
cluding interest on advances, the bank
shall submit Voucher SF 1034 and shall
attach thereto a copy of the payment ad-
vice which identifles the costs being
billed.

(2) To claim reimbursement for inter-
est on advances, the bank shall claim re-
imbursement on Voucher SF 1034, at-
taching thereto

(1) The monthly statement of advence
account established undor the letter of

* Revised

*

commitment or special letter of credit, in
duplicate, showing

(a) The opening balance; :

(b) The date and amount of each
charge attributable to the letter of com-
mitment or special letter of credit. indi-
cating the number of the letter of com-
mitment or special letter of credit,
subsidiary letter of credit, or payment
instruction or request under which the
charge was made:

(¢) The date and amount of each
A.ID. relmbursement to the bank, indi-
cating either the A.I.D. bureau voucher
number or the number of the letter of
commitment or special letter of credit,
subsidlary letter of credit, or payment
Instruction or request under which the
payment was made; and

(d) The closing balance:

(i1) The bank's monthly advice of
charge, in duplicate, showing

(a) The outstanding balance in the
advance account on each day of the pe-
riod covered; and

(D) The amount of Interest charged
during the period.

(3) Certification. Each clalm for re-
imbursement shall have endorsed there-
on or attached thereto a certification by
an authorized representa;ive of the bank
that the charges for which payment ls
belng claimed are In accordance with the
scheduls of charges agreed on between
the bank and the approved applicant or
beneficiary.

(4) Report, The bank shall render a
report as of the end of each calendar
month to AID/W (Office of

Financial Management

and to the approved applicant or
beneficiary. The report shall contain the
following information based upon actual
pald Invoices and paid bank charges:

(1) The balance as of the end of the
previous reporting perlod:

(1) Increases or decreases during the
current reporting period in the author-
fzed amount of the letter of commitment
or special letter of credit:

(i) Total payments made during the
current reporting perlod: and

(Iv) The balance as of the close of the
current reporting period.

(e) Letter of commitment to a sup-
plier. At the request of a borrower/
grantee, AI1D. may Isiue a letter of com-
mitment to a supplier assuring payment
by ALD. of speclfied amounts to cover
the cost of commodities and commodity-
related services. The letter of commit-
ment to a supplier will identify the sales

5



contract to which it relates and the Im-
’pal:lxlnentmz document under which it is
[A.I.D..Regulluon 1, 36 P.R. 7098, Apr. 14,
}:;;'1 s amended at 37 FR. 12792, June 29,

§ 201.52 Required documents.

(a) Commodities and commodity-re-
lated services. Clalms for relmbursement
or payment with respect to commadities
and cornmodity-related services shall be
supported by the documents listed in sub-
paragraphs (1) through (8) of this para-
graph or by such other docurhents as
may be required In the Implementing
document, letter of commltment, or re-
quest, for the opening of 2 special letter
of credit. Each document shall Indicate
the Identification number of the appli-
cable Implementing document, letter of
commitment, or request for the opening
of a special letter of credit.

(1) Voucher. Voucher SF 1034 with
three coples, to be prepared by the bor-
rower/grantee, by the approved appii-
cant, or by the bank as assignee or agent
for the approved applcant.

(2) Supplier's {nvoice. (1) One copy
of the supplier’'s detalled Involce showlng
the following:

(@) The name and address of the !m-
porter;

(b) The quantity and the description
of each item shipped, in sufclent detall
for ready i{dentification;

(c) The total gross sales price;

(d) The total net sales price (deter-
mined by deducting from the total gross
sales price the amounts required to be
deducted under § 201.65(g));

(¢) The sales price for each item net
of all trade discounts to which the im-
porter s entitled:

(/) The dellvery terms (eg., f.0.b.
fas,clf,andc. &t.);

(g) The dollar amount of any inci-
dental services which are not Included
in the price of the commodity and for
which relmbursement is clalmed;

(h) The dollar amount of all delivery
services obtained by the supplier of the
commodity for the importer's account
which are not included in the price of
the commodity and for which reimburse-
ment s claimed: .

(1) To the extent that the commodity
price includes transportation cost as de-
fined In § 201.61(c) or other commodity-
related services, a description of such
services and the dollar amounts attrib-
utable to such services: and

* Revised
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(4) Unless a Suppiler’s Certificate cov-
ering marine insurance is submitted, the
name and address of the supplier of such
{insurance and the dollar cost thereof,

(1) Each Invoice shall be marked
“PAID"” by the supplier, or alternatively,
the bank may certi{y by an endorsement
on or attachment to the involce that
payment has been made in the amount
shown on the invoice. ’

(11) [Reserved)

(3) Charter party. A copy (or photo-
stat) of any charter party under which
shipment {s made, submitted (1) by the
commodity suppller whenever A.1D, fi-
nances any portion of the dollar price
of a commodity sale under c.&f. or
cAf. delivery terms, or (il) by the sup-
plier of ocean transportation whenever
ALD. finances the freight under any
{reight reimbursement arrangement. If
shipment {s made under a consecutive
voyage or time charter and the person
or organization seeking reimbursement
or payment has previously submitted to
AlD. a copy f(or photostat) of said
charter party in support of a prior claim
for reimbursement or payment, such per-
son or organization may, in lleu of
further submission of the charter party,
certify to the fact of prior submission.

(4) Evidence of shipment. (1) A copy
(or photostat) of the bill of lading
(ocean, charter party, airway, raflway,
barge, or truck) or parcel post receipt
evidencing shipment from the point of
export in the source country or a free
port or bonded warehouse. The bill of
lading shall Indlcate the carrier's com-
plete statement of charges, {ncluding
all relevant weights, cublc measure.
ments, rates and additional charges,
whether or not frelght is financed by
AID.

(i1) When the commodity is
tranzported to the cooperating country
under its own power (e.g., & ﬁm
vessel), AID will require a certificate
signed by the importer or its authorized
agent, certifying that the commodity has
beea received by the importer, to be
submitted instead of a bill of lading.

(iif) When the supplier is not
responsible under the terms of its
agreement with the importer fo assuring
that the commodities are loaded on
board the vessel, such as when delivery
terms are [.a.s. port of shipment, the
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importer may request and the Office of
Commodity Management may suthorize
the following documentation, instead of
a blll of lading, to be submitted with a
claim for reimbursement or payment for
the commodities:

(a) A dock or warehouge receipt
containing commodity description,
weight and cubic measurement, port of
loading, and, if available, name and flag
of vessel; the recelpt must show
consignment of the commodities toa
person ar organization designated by
the importer; and \

(b} A letter from the consignes
addressed to AID undertaking to
arrange for shipment of the goods tg the
cooperating country and to deliver to the
Chlef, Banking and Finance Division,
Office of Financial Management, AID,
Washington, D.C. 20523, within 15 days
from the date of shipment, a copy of bill
of lading evidencing shipment to the
cooperating country. The bill of lading®
shall indicale the carrier's complete
statement of charges as in paragraph
(a)(4)(i) of this section. -
L[] * L] * *

(5) Documentation on shipment to a
Ireg port or bonded warehouse. 11) In
the case of commodities sitlpped from
a free port or bonded warelouse, the
suppller shall:

‘a) Provide as an attachmens to a
copy of the Invoice a copy of the bill of
lading (bearing a notation of the freight
cost) covering the shipment of the com-
modity into the free port or bonded
warehouse, or

‘D If such a bill of ladiﬂg is not

available to the suppiier, provide the fo
lowing information and certify to its
accuracy to the best of his knowledge
and bellef: the country or area from
which the commodities were shipped to
such free port or bonded warehouse; the
hame and fiag of the vessei which trans-
ported the commodities from the source
country to the free port or bonded ware-
house; the cost of the freight on such
shipment; and the free port or bonded
warehouse to which shipment was made
from the source country, or

(¢) With respect to commodities which
have been eommingled in the warehouse
in such a way that shipments out of the
warehouse cannot be related to particu-
lar shipments into the warehouse, the
supplier shall certify to the best of his
knowledge and belief that a portion of
the commodities was transported to the
free port or bonded warehouse on vessels
under the flag registry of a country in-
cluded within the geographic code au-
thorized by A.ID. for the transaction,
and the quantity for which AID,. financ-
Ing !s sought does not exceed that
amount.

* Revised

() In the event a supplier cannot
comply with the requirements of syb-
division (1) of this Subparagraph, It wil]
be assumed, in the absence of evidence to
the contrary, that the commodity was
transported to the free port or bonded
warehouse by a vesse] under the flag reg-
istry of a country under AI.D, Geo-
Braphie Code 935 gther than the United
8tates,

(6) Supplier’s certificates. An original
and one copy of the Supplier's Certifi-
cate executed by

1) The supplier of the commodity for
the cost of the commodity and any com-
modity-related services furnished by the
commodity supplier:

(1) The carrier for the cost of ocean
or air transportation firanced by AID;

(1) The insurer for the cost of marine
insurance financed by AID if such cost
exceeds $50.

(T [Reserved]

(8) Commodity Approval Application.
One signed origina] of the Commodity
Approval Application executed by the
commodity supplier and countersigned
by AID, In the case of claim for re-
imbursement or payment of partia] ship-
ment presented subsequent to submission
of the original Commodity Approval Ap-
plication, one reproeduced copy of the
original countersigned Commodity Ap-
proval Application, appropriately cer-
tified as such by the supplier.

(b) Ezecution of certificates. (1) The
original of each Supplier’s Certificate,
and Commodity Approval Application
shall be signed by hand and shall bind
the person or organization in whose be-
half the execution is made.

t2) The Supplier's Certificate cover-

ing the cost of marine insurance may be
executed on behalf of the marine in-
surer by an insurance broker or by a
commodity supplier if the commodity
supplier is the assured under an open
cargo Insurance policy Issued by the ma-
rine Insurer and i authorized under such
policy to bind the marine fnsurer by
{ssuing Insurance certificates or nolicies
in favor of tmporters. In each such case,
the insurance broker or commodity sup-
blier shall indicate on the Supplier's
Certlificate the name and address of the
insurance company which is acting as the
supplier of marine insurance and shall
describe himself below his signature as
a commodIty supplier issulng a certificate
under an open cargo Insurance policy
Or as an insurance broker,
[A.LD. Reg. 1, 36 P.R. 7009, Apr. 14, 1071, as
amended at 30 F.R. 21100, Nov.4,1971; 3T PR,
12792, June 20, 1973; 38 FR 13641, May 24,
1973}

2
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§201.53 Final date for presentation of
documents,

(a) Direct reimbursement. Prescribed
documents shall be presented to A.I.D. by
the borrower/grantee no later than the
terminal date specified in the imple-
menting document,

(b) Letter of commitment to bank or
special letter of credit. Prescribed docu-
ments shall be presented by the bank to
A.LD. and shall cover (1) payments or
negotiations made under letters of credit
expiring no later than the expiration
date stated in the letter of commitient
or the request for the opening of a special
letter of credit, or (2) payments toa sup-
piler, the approved applicant, or, at the
request of an approved applicent, to a
person other than the supplier, fnade no
later than such expiration date.

App A to HB 15, 10-30-80,

as amended

(TM 15:56)
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Subpart G—Price Provisions

§ 201.60 Purpose and applicability of
this subpart.

This subpart prescribes rules relating
to prices, discounts, commissions, credits,
allowances, and other payments. These
rules shall be observed In the procure-
‘ment of commodities and commodity-
related services financed under this part.
The rules implement and supplement the
requirements of the Act relating to prices
In such procurement. The general pur-
pose of these rules Is to assure the
prudent use of A.I.D. funds.

(a) Statutory price limitations. (1)
Section 604(a) of the Act provides:

Funds made avallable under this Act may
be used for procurement outside the 'United
8tates ¢ * * only if the price of any com-
modity procured in bulk ls lower than the
market price prevailing in the United States
a$ the time of procurement, adjucted for
differences in the cost of transportation to
destination, quality, and terms of payment.

(2) Section 604(b) of the Act provides:

No funds made avallable under this Act
shall be used for the purchese in bulk of
any commodities at prices higher than the
market price prevalling In the United States
at the time of purchase, adjusted for differ-
ences in the cost of transportation to des-
tination, quallty, and terms of payment.

(b) Transactions covered. The rules
and conditions prescribed by this subpart
apply to all AID.-financed transactions
subject to this regulation whether or
gofk the commodities are purchased in

ulk,

(¢) Compliance. Compliance with this
Subpart G and with any additional
price requirement contalned in the im-
plementing document sha!l be a condi-
tion to the financing by A.ID. of pro-
curement transactions under this part.
Post-audit of transactions will be made
by A.1.D. to determine whether there has
been such compliance.

§ 201.61 Meaning of terms in this sub-
part.

(a) Time of purchase. “Time of pur-
chase” means that period encompassing
the date the purchase price is fixed dur-
ing which prices in comparable sales re-
main substantially constant.

(b) The date the purchase price {s
fized, "The date the purchase price is
fixed” means the date on which the
parties agree on the price, If, however,
the parties establish the price as of any
other date which is subseguent to the
date of such agreement and not later
than the date of delivery, the term means
such other date regardless of whether it
precedes, coincides with or follows the
legally effective date of the purchase
contract.

App A to HB 15 -
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(¢) Transportation cost. “Transpor-
tation cost” means the cost oi all trans-
portation by land, sea, or air from the
port of export to the destination in the
cooperating country, plus the cost of
marine Insurance, {f any, covering such
transaction. (Note: Such costs are fl-
nancel by A.1.D. only to the extent pro-
vided in § 201.13.)

(d} Purchase price. “Purchase price”
means the total amount which the pur-
chaser agrees to pay or make avallable
to or for the benefit of the supplier (in-
cluding any person or organization des-
ignated by the suppller to recelve such
payment) for any commodity or com-
modity-related service which is wholly
or partly financed by A1D.

(e) Comparable sale. (1) “Com-
parable sale” means any sale of or bona
fide offer to sell the same conmimodity, or
(In the absence of such a sale or offer to
sell) any sale of or offcr to sell a similiar
commodity which, with respect to the
quantity, quality, grade, period of de-
livery, supply area, terms of sale, or cla3is
of purchaser, either

1) Is not sufficlently different from
the sale being tested to result customarily
in a price different from the price in the
sale being tested; or

(11) Can be related to the sale being
tested through application of a custom-
ary price differential.

(2) A sale which is otherwise compa-
rable to another sale Is not rendered non-
comparable by virtue of its being made
out of a free port or bonded warehouse.
The fact that a sale is made out of a
free port or bonded warehouse shall
not cause that sale to differ from

otherwise comparable sales with respect
to terms of sale, cupply ares, or period
of delivery,

(f) Comparable export sale. “Com-
parable export sale” means any “com-
parable sale” in export transactions.

(g) Comparable domestic sale, "Com-
parable domestic sale” means any “com-
parable sale” not in export transactions.

(h) Ezport differential. “Export dif-
ferential” means the customary differ-
ence In price between domestic sales and
otherwlise comparable export sales.

() Class of purchaser. “Class of pur-
chaser” means any group of purchasers
which Is separately identifiable and
which is distinguishable from other pur-
chasers on the basis of quantity pur-
chased, distribution function or estab-
lished trade pra~tice.
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() Period of delivery. "Period of de-
livery” means the length of time hetween
the date of the purchase contract and
the date by which delivery is to be
completed.

(k) Supply area. “Supply area’” means

(1) The source country; or

(2) If the commodity is customarily
sold at different prices (exclusive of
transportation costs) from different geo-
graphical acres within a source country,
the specific geographic area within the
source country from which the com-
modity is shipped to the cooperating
country,

(1) Similar commodity. “Similar com-
modity’” means a commodity which

(1) Is functionally Interchahgeable
with the commodity in the sale being
tested: and

(2) Affords the purchaser substan-
tlally equivalent serviceability.

(m) Producer. “Producer” means any
person who grows, mines, manufactures,
processes, or assembles a commodity in
the form In which it is exported.

(n) Commission. “Commission"” means
any payment or,allowance by a sup-
plier to an¥ person for the contribu-
tion which that person has made to se-
curing the sale for the supplier or which
that person makes to securing on a
continuing basis similar sales for the
supplier.

(0) [Reserved]

() (Reserved)

(@) [Reserved)
(r) (Reserved)

() (Reserved)

(t) Representative of the importer.
“Representative of the importer” means
any entity affillated with the importer by
ownership or management tles..

¥ (W (Reserved)
(v) [Reserved)
(w) [(Reserved)

* Revised

(x) State. “State” means tne District
of Columbla, Puerto Rico, or any State
territory or possession of the United
States.

«v) (Reserved)

(1) A corporation which has been or-
ganized under the laws of any State of
the United States, which maintains a
regular piace of business In the United
States, and which is at least 51 percent
beneficially owned by citizens of the
United States or U.S. firms or both; or

(2) A sole proprietorship in which the
sole proprietor is both a citizen and resi-
dent of the United States; or

(3) A partnership or assoclation in
which the majority of partners or associ-
tion members are both citizens and resi-
dents of the United States.

[ALD. Regulation 1, 38 PR. 7096, Apr. 14,
1971, as amended at 37 P.R. 12792, June 29,
1872; 38 FR 13641, May 24, 1973)

§ 201.62 Responsihilities of borrower/
grantee and of supplier,

(a) Responsibilities of borrower/grant-
ee. The borrower/grantee shall:

(1) When required by A1D., develop
and periodically update, or cooperate
with A.LD. in the development and up-
dating of, lists of importers who have
traditionally imported the commodities
which may be pﬁgchased under the loan
or grant. Such listings shall be by com-
modity groupings selected by A.lD,
cover all commodities eligible for financ-
ing, and, to the extent such information
is avallable, show the names and ad-
dresses of all importers regardless of the
source from which theilr imports orig-
inated.

(2) Insure that the importer

(1) Procures {n accordance with the
conditions set forth in Subpart C as ap-
plicable, and

(1) Except as provided otherwise in
§ 201.22(d) pays no more than the low-
est available competitive price, including
transportation cost, for the commodity.

(b) Responsibility of supplier. In ac-
cordance with the provisions contained
in the Supplier's Certificate which the
suppler executed in order to receive pay-
ment, the supplier is responsible for com-
pliance with the provisions of this Sub-
part G other than paragraph (a) of this
section.

[A.I.D. Regulation 1, 36 FR 7096,
April 14, 1971 as amended at 39 FR

17946, May 22, 1974]



§201.63 Maximum prices for commeod-
ities.

(a) U.S. prevailing market price—U.S.
source. The purchase price for a com-
modity the source of which Is the United
States shall not exceed the market price
prevalling in comparable export sales 1n
the United States at the time of purchase
adjusted for differences in the transpor-
tation cost: Provided, however, That if
there are no such comparable export
sales, then the purchase price, excluding
transportation cost, may not exceed the
market price prevailing in comparable
domestic sales in the United States at the
time of purchase, adjusted upward or
downward by the appropriate' export
differential.

(b) U.S. prevailing market price—
non-U.S. source. The purchase price,
including transportation cost, for a com-
modity the source of which is not the
United States shall be lower than the
market price prevailing in comparable
export sales in the United States at the
time of purchase including transporta-
tlon cost: Provided, however, That If
there are no such comparable eXport
sales in the United States, then the pur-
chase price from the source outside the
United States, including transportation
cost, must be lower than the market price
prevailing in comparable domestic sales
in the United States at the time of pur-
chase, adjusted upward or downward by
the appropriate export differential and
transportation cost.

(¢) Supplier’s comparable export
price—U.S. and non-U.S. sources. (1)
The purchase price, excluding transpor-
tation cost, shall not exceed prices gen-
erally charged by the suppller in com-
parable export sales from the source
country at the time of purchase.

(2) The requirement in subparagraph
(1) of this paragraph shall not apply
to the purchase price

(1) In any sale under formal competi-
tive bid procedures; or

‘i) In any sale of a commodity gen-
erally traded on an organized commodity
exchange.

(3) “Comparable export sales” for the
purpose of this paragraph shall not in-
clude sales

) Under formal competitive bid pro-
cedures; or

(1) Of a commodity by a supplier to
afMliates if the supplier asa general prac-

_tice sells the commodity to afliliates at
prices lower than the prices he charges
to nonafllliates.

(d) Source country pretailing market
price—non-U.S. source. The purchase
price, excluding transportation cost, shall
not exceed the market price prevalling

App A to HB 15, 1U-3u-BU
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in the source country in comparabie ex~
port sales at the time of purchase: Pro-
vided, however, That, if there are no such
comparable export sales, then the pur-
chase price, exclucing transportation
cost, shall not exceed the market price
prevalling in compsrable domestic zales
in the source country at the time of
purchase adjusted upward or downward
by the appropriate export differential.

(e) Price test in the absence of com-
parable sales ~¢ time of purchase—
U.S. and non-U.S. sources—(1) Sale by
supplicr who i3 not the producer. The
p}xrchase price shall not exceed the sum
Ol —

(1) The lower of the following: The
price paid by the supplier for the com-
modity or the price charged by the pro-
ducer in the original sale of that specific
commodity; and

(1) A markup over th. amount al-
lowed In subdivision (1) of this subpara-
graph, which may not exceed the lower
of the following: The markup over direct
cost that is usual and customary In sales
by the supplier of the same commodity,
if any, or the most similar commodity,
or. the markup over direct cost that is
usual and customary in such sales by the
competitors of the supplier; and

(i) To the extent not included in
subdivision (1) of this subparagraph, an
amount not to exceed the cost at prevail-
ing rates of those expenses recognized In
paragraph (a) of § 201.64 and actually
Incurred in moving the commodities sup-
plied from the point of purchase to a
pasition alongside or on board the vessel
or other export conveyance at point of
export.

(2) Sale by a supplier who is the pro-
ducer. The purchase price shall not ex-
ceed a price established in accordance
with the customary pricing practices of
the supplier for other products of the
same general] class as the commodity sold.

(1) Additional rule for sugar. In ad-
ditlon to being subject to the other price
limitations contained in this section, the
purchase price for sugar shall not ex-
ceed the world price as derived from the
dally market quotations on the New York
Bugar Exchange for No. 8 Contract spot,
f.0.b. and stowed, adjusted for differences
in quality, bagging, transportation cost,
and other appropriate considerations,

(g) Additional rule for crude oil, pe-
troleum fuels, and lubricants. In addition
to being subject to the other price limita-
tions of this section, the purchase price,
including transportation cost, for crude
oll, petroleum fuel, or lubricants pro-
cured from & non-US, source shall

30
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§201.63

not exceed the prevalling price, includ-
ing transportation cost, at which such
commodity is available at the time of
purchase in quantities similar to the
contract amount from the same or from
any other eligible source for otherwise
comparable export sales. This limitation
shall not apply to the purchase price of
such a commodity procured under
formal competitive bid procedures.
“Comparable export sales” for the pur-
pose of this paragraph shall not in-
clude sales under formal competitive bid
procedures.

(h) Additional rules for sales through
or out of a free port or bonded ware-
house. (1) The purchase price' including
transportation costs to a cooperating
country of a commodity which has passed
through a free port or bonded warehouse
shall not exceed:

(1) The maximum price f.0.b. or {.a.3.

gource country eligible for AI1.D. financ- -
ing under the foregoing provisions of this -

§ 201.63: plus

(1) Transportation costs calculated on
the basls of the prevailing ocean freight
rate for direct shipments from the source
country to the cooperating country on the
type and flag of vessel on which the com-
modity actually moved for the greater
portion of its voyage from the source
country through the free port or bonded
warehouse to the cooperating country.

(2) The purchase price of a com-
modity f.ob. or f.as. a free port or
bonded warehouse shall not exceed the
maximum price established in paragraph
(1) of this %201.63(h) minus transpor-
tation costs from the free port or bonded
warehouse to the cooperating country
wcalculated on the basis of the prevalling
ocean freight rate from the free port or
bonded warehouse to the cooperating
country for the type and flag of vessel
on.which the commodity actually moved
between those points.

* paragraph (i) deleted

§ 201.64 Application of the price rulep
to commodities,

(a) Caleulation of commodity prices
on a common basis. In testing whether
the purchase price of a commodity ex-
ceeds the price in comparable export
sales or in comparable domestic sales, as
applicable under § 201.63- (a), (¢), (d),
and (e), it 1s necessary to Insure that the
price belng tested as well as the prices
being used as a test or measurement are
calculated on the basis of delivery along-
side or on board the vessel or other ex-
port conveyance. Such prices will in-
clude, therefore, in addition to the price
of the commodity at an internal point
in the source country, transportation
from that point to the port of export in
the source country, and to the extent not
already included in the price at the In-
ternal point, inspection, export packing,
forwarder’s fees at customary rates, the
cost of placing the commodities on board
the vessel or export conveyance (unless
this cost is covered in the export freight),
and other necessary costs customary in
the trade.

(b) Calculation of commodity prices
which involve transporiation costs. (1)
In testing a purchase price which In-
cludes transportation cost (customarily
knownasac. &f. orclf. price) for com-
pliance with the requirements of § 201.63
(a), (¢), (d), and (e), AID. will subtract
from such price transportation cost as
calculated by reference to the freight
rate (for the type and flag of vessel on
which the commodity was shipped) pre-
vailing on the date the purchase price
is fixed. In the absence of evidence to the
contrary, the actual transportation cost
pald by the supplier shall be presumed
to be the transportation cost calculated
in accordance with the formula con-
talned in the foregoing zentence.

(2) In testing a purchase price involv-
ing transportation cost for compliance
with § 201.62 and § 201.63 (b), (f), and
:)g) , the test or measurement prices shall

(1) Prices based upon transportation
by a U.S.-flag carrler If the price tested
involves transportation by a U.B.-flag
carrler; or

~
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(i) Prices based upon transportation
by either a U.S.-fiag carrier or a forelgn-
flag carrier, whichever is lower, if the
price tested involves transportation by
a forelgn-flag carrier.

(¢) Calculation of amount eligible for
Anancing when shipment is through or
out of a free port or bonded warehouse.
(1) In the case of a shipment to a co-
operating country which has passed
through a free port or bonded warehouse,
AlD. will finance no more than the
lower of the following:

(1) The maximum price described In
§ 201.83¢h) (1), or

(11) The maxirum price described in
§ 201.83(h) (1) (1) plus any transporta-
tion costs into or out of the free port
or bonded warehouse which can be doc-
umented in accordance with § 201.52(a)
(5) (1) as having been incurred on a car-
rier flying the flag of a country included
In the geographic code authorized by
A.ID, for the transaction.

(2) In the case of a shipment f.0.b. or
f.a.s. a free port or bonded warehouse,
A.LD. wil]l finance no more than the lower
of the following:

(1) The maximum price described In
§ 201.83¢h) (2), or

(1) The maximum price described In
§ 201.63¢h) (1) (1) plus any transporta-
tion costs into the free port or bonded
warehouse which can be doctumented in
accordance with §201.52(a)(5) () as
having been incurred on a carrier flying
the flag of a country included in the geo-
graphic code authorized by A.ILD. for
the transaction.

(d) Determination of prevailing mar-
ket price. In the determination of any
prevalling market price for any com-
modity, relevant published and other
price information will be considered.
[A.LD. Regulation 1, 36 F.R. 7096, Apr. 14,
1971, as amended at 37 F.R. 12792, June 29,
1972]

§ 201.65 Commissions, service payments,
and discounts.

(a)-(f) [Reserved]

(g) Trade discounts, credits and al-
lowances. To arrive at the net amount
eligible for AID financing all trade dis-
counts, credits, and allowances to which
the importer is entitled shall be deducted
from the gross amount of the supplier's
invoice submitted under paragraph (a)
(2) of § 201.52.

(h) Commissions and other payments
or benefits to importers, purchasing
agents, and others. Unless otherwise
authorized by AID, no commission or
other payment, credit, allowance, or ben-
eflt of any kind shall be paid, made, or
given in connection with any sale subject
to this part by the supplier or his agent—

(1) To or for the benefit of the im-
porter; or

(2) To or for the benefit of a purchas~
ing agent or representative of an im-
porter, even though such purchasing
agent or other agent or representative
may also have an agreement with a sup-
plier to represent the supplier; or

(3) To any third party in connection
with a sale by the supplier to his dealer,
distributor, or established agent in the
cooperating country.

(i) Commissions and other payments
or benefits attributable to AID
[inancing. Bvery commission or other
payment. credit, allowance, or benefit of
-any ldnd paid, made or glven in
connection with the sale &f commodities
financed under this part to any person
described in paragronpha (h){1). (2). o (3)
of this § 201.85 chall be presumed
conchusively to have been pald from
AID funds and shell thereby be subject
to the requirements of this Part 201.

() Mazimum commission. A com-
mission shall not exceed the amount
which the supplier customarily pays in
connection with similar transactions or
the amount which is customary in the
trade.

(k) Report of commissions and other
payments or benefils. All commissions
and other payments, credits, allowances,
or benefits of any kind paid, made or
given by the supplier in connection with
AID-financed sales to or for the benefit
of his agent, the importer, or any repre-
sentative of the importer shall be fully
reported on the invoice-and-contract ab-
stract of the suppller's certificate re-
quired under § 201.53(a) (6).

(D Brokcrage commission. In con-
nection with ocean {relght services A.1.D.
will inance a brokerage commission only
if—

(1) Such commission does not exceed
21% percent of the ocean freight charge:

(2) Such commission Is payable to an
individual resident in a country included
in the authorized source cocde; a8 non-
resident citizen of a country included in
the authoriced source code; or a corpo-
ration or partnership organized under
the laws of a country included in ths
suthorized source code; and

(37 The names of all persons receiving
such commirsions appear on the face of
the charter party.

(m) A4ddress commissions. An ad-
dress commiassion to or for the benefit
of a charterer shall be deemed a discoun$,
on the stated freight rate or freight
charge which the supplier of transporta-
tion services shall deduct from the cost

S
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§201.65
of transportation financed by AID. If (3) Efect of A1D. approval har-
the suppller of the commodity is the ter. A1D. prior approval of :’gh;rgr
charterer, he shall refund to AID. any shall be confirmed by AID. in writing
address commission received by him. If and shall then be final except in cases

the supplier of the commodity is not th
charterer, the borrower/grantee shall be
responsible for making a refund to A.ID.
of any such commissions recefved by the

[AILD. Regulation 1, 38 FR 7096, Apr. 14,
1871, as rmepded at 38 FR 13641, May 24,

19735 41 F.R. 48732, Nov. 5, 1976.]

§ 201.66 Side payments.

Any payment which an importer makes
to a suppller, whether or not inditated on
the supplier’s invoice and whether or not
financed by A.1I.D., in connection with an
AID.-financed transaction shall be dis-
closed by the supplier on the Supplier’s
Certificate and shall be considered as
part of the actual purchase price {n ap-
plying the rules of this Subpart Q.

§ 201.67 Maximum freight charges.

(R) Ocean freight rates—(1) Similar
shipments. “Similar shipments” nieans
shipments which are similar with respect
to type of commodlty, commodity rate
classiNeatlon, quantity, vessel flag cate-
gory, choice of ports, and ollier pertinent
factors. In determining whether ship-
ments ere elmiler, no effect shall be
glven to the tdentity of the shipper or
to the circumstance that the shipment
is or s not finenced by the Government
of the Uniled States. .

(2) Mcrimum chailer rates. (D)
A 1D, will not finance rcean freight un-
der any charter which haa nnt been suh-

where the freight rate exceeds the lowest
rate charged by the supplier for aimilar
shipments on the same voyage or where
A1D.s prior approval is based on false
or misleading representations made to
AID. by the charterer or ocean carrier.

(4) Mazximum liner rates. A.1D. will
not finance ocean freight for a cargo
liner shipment at a rate which exceeds

(1) The conference contract rate or
the conference noncontract rate, which-
ever is lower;

(1i) The rate named in any tariff or
other rate listing for the same destina-
tion and commodities on file at the
Federal Maritime Commission; or

(1i1) The lowest rate charged by the
carrier for similar shipments on the same
voyage.

(5) Despatch. (1) The borrower/
grantee, or the supplier with respect to
despatch earned by the supplier, shall
be responsible for refunding to A.ID.
all despatch earned

(a) At the port of unloading on ¢.if,
orc. & {. shipments, or

(b) At the port of loading or unlnad-
Ing on f.o.b. or f.a.s. shipments, to the
extent that despatch exceeds demurrage
incurred on the same voyage.

(1i) Refunds of despatch, supported
by the vessel’s signed lay time state-
ment(s), must be transmitted to the

0ffice of Flnancial Management, AlD, Washington,

D.C. 20523, within 30 days after date of dis-
charge of cargo on which the desp
(b? Airfreight rates. AID will not finance

atch was earned.

airfreiqht which exceeds the applicable rate on

file ?:”t)hs Ch‘lﬂuAerTuag;iE; ggggd.nwashmqton.
2 enc 0.cC. equiation 1, , Apr. 14,

e t.'ml‘ "Mg!l:‘“ I?I::.v::ﬁ'l(;;dsfor similar 1971, as amezded at 37 F2 12792, June 29, 1372;

shl‘g&tﬂt\:' e i 43 FR 25797, June 16, 1978; 45 FR 77198, Oct. 20,
s * 1
(b) The lowest rale charged by the 980)
carrier for similar shipments on the
voyange; or
m[(?"; ’l‘lyleg"guldcuue" rate established
by the Maritime Adininlitration for use
of U4. Government apencles in deter-
mining whether rates are fair and rea-
sotiable for the crigo, vessels, and trons-
portation concerned.

(y In determining the rate prevndl-
ing for slmilar shipmeuts, reengnizerd
soutces of chartor ronrkat rate Informa-
tlon wiil he consulted end, If necessary,
will be supplementad by other informa-
* tion which contriliutes to a realistic de-
termination of the prevalling charter

rate.

mitted to and received mlor approval by
AlD/W. A.LD, will not approve a char-

§201.68 Maximum prices for commodity-related
services.

The price far an AID-financed commodity-rela-
ted service other than ocean or air transporta-
tion shall not exceed (a) the prevailing price,
if any, for the same or sim{lar services; or (b)
the price paid to the supplier under similar
circumstances by other customers.

* Revised


http:rce,09g,4.er

§ 201.69 Commodity price subject to
escalation,

If a purchase contract contains a price
escalation clause, ALD. will finance

(a) The purchase price of the com-
modity before operation of the price es-
calation clause If at the time of purchase
such price does not exceed the applicable
price limitations contained in this sub-
part; and

(b) That portion of the commodity
price attributable to the operation of
the price escalation clause if such clause

(1) Is applied to a base price which
qualifies for A.LD.-financing under par-
agraph (a) of this section. \

(2) Uses a formua based on vari-
ations In a cost factor which Is reason-
ably related to the price of the commod-
ity subject to escalation and is readily
determinable;

(3) Provides for downward as well as
upward adjustment of the price: and

(4) Accords with recognized trade
practice.

Subpart H—Rights and Responiibil-
ities of Banks

§ 201.70 Purpose.

This subpart sets forth the rights and
responsibilities of banks with regard to
reimbursement under a letter of com-
mitment or a speclal letter of credit
opened pursuant to an A.LD. request.
Banks will not be held responsible for
the requirements of Subparts B, C, D, E
(excluding § 201.44(a) (1)), and Subpart
G except insofar as provisions of these
subparts are included in this Subpart
H or In a letter of commitment or a
request'for the opening of a special let-
ter of credit issued by AID. to a bank.

§ 201.71 Terms of letters of credit.

(a) Letters of credit under letters of
commitment. Any letter of credit issued,
confirmed or advised under an AID.
letter of commitment and any agree-
ment relating to such letter of credit or
to Instructions for payment issued by an
approved applicant may not be incon-
sistent with or contrary to the terms of
the letter of commitment. In particular,
the description of commodities or serv-
ices in any such letter of credlt or agree-
ment may not be inconsistent with the
description and Schedule B {dentification
set forth In the letter of commitment,
Any such letter of credit or agreement
may be modified or extended at any time
in such manner and to such extent as is
acceptable to the approved applicant and
the bank: Provided, That such modifi-
cation or extension may not be incom-
sistent with or contrary to the terms of

L4
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the letter of commitment. In the case
of any inconsistency or conflict between
the terms and conditions of the letter of
commitment and the instructions of the
approved applicant, the terms and con-
ditlons of the letter of commitment shall
control.

(b) Special letters of credit. Any spe-
clal letter of credit or subsidiary letter
of credlit issued thereunder at the in-
struction of the beneficlary of such spe-
clal letter of credit and any agreement
relating to such special letter of credit
or subsidiary letter of credit or to In-
structions for payment issued by the
beneficlary, or any party designated by
him, must not be inconsistent with or
contrary to the terms of the AID. re-
quest for the opening of a speclal letter
of credit. In the case of any inconsist-
ency or conflict between the terms and
conditions of such request and instruc-
tlons of the beneficlary, or any party
designated by him, the terms and con-
ditlons of such request shall control.

§ 201,72 Making payments.

(a) Collection of documents. The bank
shall be responsible for obtaining the
documents specified in Subpart F and in
the letter of commitment or the request
for the opening of a special letter of
credit when making payment under a
letter of credit or pursuant to instruc-
tions of an approved applicant.

(b) Ezaraination of documents other
than Supplier's Certificate, The bank
shall examine the documents (other than
the Suppller’s Certificate and the Com-
modity Approval Application) to be sub-
mitted to A.I.D. in accordance with good
commercial practice to determine wheth-
er such documents comply with the re-
quirements of subparagraphs (1)
through (7) of this paragraph in the
following particulars, and no other.

(1) Shipment. The documents sub-
mitted as evidence of the shipment of
commodities under § 201.52(a) (4) shall
be dated within the shipping perlod, if
any, specified in the letter of ~ommit-
ment or the request for the onegunz of
a special letter of credit. The bill of

lading shall contain the

carrier's statement of charges

whether or not freight is

financed by AID.
(2) Source of commodities. The doc-

uments submitted
claim for redhinb

Indica
m::lues is inconsis

connectlon with the

uxs?ment. on eommo%lt:;:
the source o

te that tent with the
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A.LD. geographic code designation con-
talned in the letter of commitment or
the request for the opening of a speclal
letter of credit.

(3) Destination. The documents sube
mitted shall indicate that the destina-
tlon of the commodities, by shipment,
transshipment, or reshipment, is the co-
operating country named in the letter
of commitment or the request for the
opening of a special letter of credit.

(4) Descriptiont. The documents shall
describe and identify the commodities
or services in a manner which,
according to yood commercial practice,
is not inconsistent with the description
contained in the letter of credit or,
payment instructions issued under a
letter of commitment or a request for the
opening of a special letter of credit. The
bank sball not be required to determine
whether the supplier’s invoice meets the
detailed requirements of
§ 201.52(a)(2)(i).

(5) Discounts and purchasing agent’s
commissions. If the documents disclose
that the involce price Includes either dia-
counts or commissions payable to pur-
chasing agents, the bank shall not make
payment of such discounts and commis-
sions. In the absence of such informa-
tlon, however, the bank shall not be re-
quired to make independent lnquiry as
to whether the Invoice price includes
such {tems.

(8) Certifications. Each supplier's in-
wolce presented for payment shall con-
tain such other certifications as may be
required In the letter of commitment or
the request for the opening of a special
letter of credit. The bank shall accept
only certifications whiec*, to the best of
its knowledge and wvelief, have been
signed by hand.

(1) Other requirements. The docu-
ments submitted shall contain such
other Information as required by the
letter of commitment or the request for
the opening of a special letter of credit
except that the bank shall have respon-
sibility in this regard only to the extent
specifically iIndicated In the letter of
commitment or such request. :

(¢c) Acceptance of certificates. A bank
shall not accept for submission to A.ID.

" the original of the Supplier's Certificate,

or the Commodity Approval Application,

unless, to the best knowledge and bellef
of the bank, each such original has been
signed by hand by the supplier and the
Commodity Approval Application has
been countersigned by A1D.

{AID. Regulation 1, 36 FR 7096, Apr. 14,
1871, as amended at 38 FR 13641, May 324,

19731 ; 41FR48732, Nov. S, 1976.
§ 201.73 Limitations on the responsibil-
ities of banks.

The following general limitations on
the responsibilities of banks issuing, ad-
vising, or confirming letters of credit
and making payments under letters of
credit or otherwise, shall apply.

(a) Sufiiciency and completeness of
documents. Any document, including the
Supplier's Certificate, and the Com-
modity Approval Application, submitted
by & bank to AID, in support of s claim
for reimbursement, shall be sufficlent if
it purports to be the sort required to be
delivered and If it has been accepted by
the bank {n the ordinary course of busi-
ness In good faith. Except as may be
required in discharge of its responsibilf-
ties under §201.72 (b) and (¢) the
bank's right of relmbursement shall not
be affected by the fact that any docu-
ment required to be submitted by it is
incomplete or may Indicate noncowmpi-
ance with any provision of this part.

(b) Reimbursement right notwith-
standing certain deficlencies. A bank's
right to reimbursement from A.ID. for
payments vhich the bank has made will
not be affected by the fact that the
Commodity Approval Application, or the
Involce-anci-Contract Abstract on the re-
verse of the Supplier’s Certificate may be
incomplete, or may indicate noncompl{-
ance with any provision of this Part 201,
the letter of commitment, a request for
the opening of 8 special letter of credit,
or any other implementing document, or
may be Inconsistent with other docu-
ments required for relmbursement.

(c) Nonresponsibility of bank Jor truth
or accuracy of statements or certifica-
tions. The bank shall not be responslble
for the truth or accuracy of any Infor-
mation or statement contained in any
8upplier’s Certificate or any other docu-
ment or certlficstion to be submitted by
it to AID, notwithstanding any knowl-
edge or Informsation in the actual cr
constructive possession of the bank to
the contrary. The bank shall not be obli-
gated to look beyond the documents,
Including any certificatlion endorsed

3
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thereon, to be submiited by 1t or to make
any Independent !nvestigation as to the
truth or accuracy of any information
or statement contained therein.

(d) Protection of bank making pay-
ment. Acceptance by the bank of any
document (n the ordinary course of
business in good faith a3 being a genuine
and valid documexrt and sufcient ‘u the
premis:y, and the delivery sheruuf to
AID., shall constitute fuil complance
by the banx with any omsisien of this
DATL, the letter of comiutineant or the
cequest for the cpening of a special
etter of credlt retulring dellvery of a
document af 'ne corst that the document
CTUA.lY 30 delivered surporis wo be. The
pank snall ce entiti:¢ o receive and
rerain rexmbusseruent of LUe ammcunt of
ali payment; made by 't sgalnst dacu-
manty 50 acverted, notwithitanding that
jtch PAYMI:NW mMaf he Tade 1o cennec-
tlon it 3 purcnasze N axceesy of the
orice calcwated ‘0 zceordancs with the
agnicasle drovisiens of Sunrart G.

Y Poyriens o third seroong. The
hanx's rngnt of oo serrans 1nail not
e adecisd oy the ‘- DA ravmant s
made o the ibproveas ap ol
2eneilciary of o ospecial Lot
3T At tne TEousst A o
2ant or such :
ctier than e sup
ot Lo owndon oo

e bars naeg of

+f crecit
cved appile
‘0 A pevwcn
T RUn32r e 2one
SAymien: relates, of

S BT 4

Teuiraments of . bu) oobys FEE
DNt OF e Tegtiest farthe seninz of a
sp=cial les of Lro ¢ nas satistled

o2t M ogoed fanth nas 5erson o
WLOm L o423 9i7 Tent 1ad, in tum,
iac# Zavment to the suppiler.

1V Zenk procecuves unth regard to
Cerigin 3uTTiizrs. 1o the «vent a bank
Tecelves writizn advice fram AJLD. con-
cerning special conditons which are
apoilecatle o sTinsucdonsy of wardcular
susiilers, such banz =il e rexsorable
a2 Lo manialn sreeedures desizned to
sndure that accommodaticna neraalter
turaished 0y it ¥ith respect *» such sup-
vliers by mears of *he ‘ssmance, con-
Armaction, sdvidng or srans.or of letlers
of credlit, ar the making of cayments not
upder letters of cred!t shall redect such
special conditions. While banks are
expectad to comnply with the foregoing
obligation, a bank which has used rea-
accable care %0 £stabilsh and maintain
quch procedures will not be responsible
{er any inadverient furnishing of any
such sccommedation not contalning ap-
piicable special conditions or the making
of payment thereunder. For the purpose
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of ascertalning whether thy supplier is
& person or organization subject to an
AID. advice concerning special condi- -
tions applicable to {t3 transactions un-
der thls paragraph, a bank. in making
payment undcer a letter of credit or
otherwise, may consider as supplier the
Derson oOr oreanization !ssuing the in-
velce,

') Provision of implementing docu-
memnts. A bank shall net be responsible
tor compilance with ANy provision of an
‘mplementing document other than a
£LL8r Of commitment or a request for
ne opening ol a special letter of credit.
(AID. Reyguiaziza !, 38 FR 7096, Apr. 14,
971, 15 amended at 38 FR 1364l May 24,
13731

§201.74  Additional documents for
A.l.D.

in iddition o the documents required
for remmpbursernent a bank thail retain in
33 fdles for a penod of at least 5 years
and shali maks availadle 0 AID.
Promotly upon recuest a ¢opy of any of
e fulowing cocuments A hich may per-
W 6 in AD.-fnanced transaction:

'3 Zach leter of creddt issued, cone
Armad. ar acvized Sy 1t ‘ogether with
a0Y 2X1ension or modifieatisn thereof:

'D) Paymeny  nstmicucns  racelved
{rom the apyooved applicant;

‘e) Zach appicaticn aad agvesment
relating 0 such letler of -redit or in-
structions for paTment, ogether with
any 2xt:nsien ot madification thereof:

td) A cetasled savice af the terest,
commissions, 2rpenses, or other items
charged 3y ii in connecticn with each
such letler of cradit or payment instruc-
tions.

§ 20173  Termination or medification.

2 AID. directs that the dellvery of
cemumodities be terminatad, crders that
titie 13 commoditrs be vested in it, or
mcdifes any impiementing document
concerning tne Usposition of documents,
ALD. shail give written notice thereof
to the btanks holding applicatle letters
of cotnmitment or requests for the open-
ing of special letters of credit and shall
instruct each bank with regard to the
disposition of documents. Each such
bank shall be relleved of any lability
whatsoever to the approved applicant for
anything done or omitted to be done
under instruction of A.ID, Notwith-
standing the foregoing, a bank shall
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§201.75
comply with the Instructions of ALD., §201.83 No waiver of alternative rights
or remedies by A.1.D

only to the cxtent that it may do so .
without tmpalring or affect!ng any Ir- No right reserved to A.LD. In this sub.

revocable ob“gn“on to any person or part to seek a refund !rom a borrower/
organization except an approved appl- grantee, and no rxercise of such right,
cant, and in the event the bank shall whether or not successful, shall in any
incur any costs. expenses, or Hab{lities, %ay limit or affect, under *he doctrine
Including any liability to the approved of the election of remedies or otherwise,

wpplieant, it shall be repald and reim- AID.s rights against a suppller under
bursed by AID in respect thereof, this Subpart I or under the laws of the
[A_.ID Regulation 1, 38 FR. 7096, Apr, 14, United States, or of any other country
.19;1- 2% amended at 37 F.R. 12792, June 29, or political subdivision thereof, nor shall
1972 any right or remedy herein reserved to
Subpart |—Rights and Remedies of ALD. ngalnst a supplier tn any way
A.1D., and Waiver Authority derogate from or ctherwise Umit any
other rights or remedles which may ac-
§201.80 Purpose. crue to AID. under such laws,
This subpart sets forth certain AID, 201.84  Liritnr: .
rights and remedles against borrower/ § llng rcr';.','(;ﬂr?r;?::am period for mak-
grantees and suppliers, and prescribes A .
certaln general provisions relating to the ID. will endeavor, but shall not be
waiver by A.1D. of this part, bound, to make any requests for refunds
[A1D. Regulation 1, 30 FR. 7096, Apr. 14, jrom & borrower/grantee within three
1971, ar nmended nt 37 F.R. 12702, June 29, years from the date of the last disburse-
1972) ::entl of A.1D. funds for the transaction
which suct u 1
§201.81 Rights bf A.LD. ogainat bor. ! request relates.
rower/grantees. §20Ll85. Wairer and amendment au.
If any transaction financed hereunder thority.
violates the requirements of this part ALD. may walve. withdraw, or amend
or any U.S. statute or any rule or regula- 8t any time uny or all of the provislons
tlon of A.LD, promulgated under any of this part.
such statute, A.I.D. may require the bor- A A-S s C
rower/grantee to refund the amounts 'x::r”r':mr'WI’TF,:L;:‘";_,SAH’:‘CTY":S:’:NTA::
ALD. determines are attributable to NATIONAL DevELOPMENT (AID 282 (1-78))
such violation and may exercise any right
of rcceleration or termination contained The supplier hereby acknowledges that
In the implementing document. The bor- the sum Indicated on the "“0'"",’””""'(""'
rower/grantee shall be deemed to have Ypice As clalmed o be due and owing under
the terms of the contract described on the
agreed to make such refund or ac- reverse hereof (hereafter referred to as
celerated payment promptly upon re- “sald contract”) is to be pald, tn whole or in
quest by A.ID. and shall be deemed to part, out of funds made avallable by the

United States under the Forelgn Assistance
Act of 1961, as amended.
In consideration of the receipt of such

have consented to any modification of
the Implementing documeont determined

by AI1D. to be necessary to reflect any
such refund or acceleration, :(‘)"A“-,éh; 5{3{;22‘;{ agrees with and certifies
’ 1. The undershincd is the supplier of the
“« §201.82 Rights of AID against suppliers commodities or cornmodity-related services
Without limiling the responsibility of Indicated In the Invoice-and-Contract Ab-
the borrower/grantee or other parties, stact on the reverse hereof, has complied
AID may require an a ropriate refind with the applicable provisions of Regulation
yreq . pprop 1 of the Agency for International Develop-
to it by a supplier under any transacnon ment (AID), as In effect on the date hereof
which violates the requirements of this (22 CFR Part 201), ix entitled under said
part, whenever in AID's opinion the , CO;LIII’luct u‘;ﬁ l:raci?r the n:tph]::“b]: k::trf{ ?x:
failure of the supplier to complr with the :{mc"lof: o lheceb:;mmt ro? {,’:’e um
rules and other requirements of this part claimed, and iy executing this Certlficate
has contributed to such violation. Any and Agreement for the purpose of oblnllnlu
refund requested will includ inter Such payment from tunds made avallable by

from the tima of be ment 1 fh"': eg:. . the United States as described above.
. payme 0 the supplier. 2. On the basis of Information from such
Interest will be charged at the rate sources as are avallable to the suppller and
established by the Secretary of the to the best of his Informatlon and bellef,
Treasury in accordance with the the purchase price 15 not higher than the
maximum price permitted under each of the
!nlernal Revenue Code, 28 US.C. requirernents of Subpart G of AID Regula.
6621(b). tion 1, relating to maximum prices, other

than Section 201.62 (a).
3. The supplier will, upon request of AID,
prompty make refund to AID or Rny
* Revi sed amount by which the purchase price ex-
ceeds the maximum price permitted under
such provisions of Subpart Q of Regulation
1, plus interest from the time of payment to

the suppller,
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4. The supplier will, upon the request of

» promptly make appropriate refund to

AID, plus interest from the time of payment
to the supplier, In the event of

(a) Hia nonperformance, in whole or in
part, under said contract, including any fafl-
e Sy o

( y breac yhlmotanyothlaun-
dertakings in this Certificate and Agree-
ment, or

(c) Any false certification or representa-
tlon made by him in this Certificate and
Agreement or In the Invoice-and-Contract
Abstract on the reverse hereol.

5. The amount shown on the reverse
hereof in block 9¢ Is net of all credits,
allowances, and discounts granted and pay-
ments rciade by the supplier or his agent to
or for the account of the Importer, Includ-
Ing all discounts and payments for quantity
purchases and prompt payment customarily
allowed other customers under similar cir-
cumstances. The supplier wlil promptly pay
to AID (Office of Financial Management,
AID, Washington, D.C. 20523) any adjust-
ment refunds, credits, or allowances which
hereinafter become payable to or for the ac-
count of the Importer ar{sing out of the
terms of said contract or the customs of the
trade.

6. 'The supplier has complled with the pro-
vislons of §201.65 of AID Regulation | and
has not compensated any person to obtaln
said contract except to the extent, If any, In.
dicaled on the reverse hereof.

7. The supplier or his agent has not given
or received and will not give or receive a side
payment, *kickback’, c¢nmission, or any
other payment, credit, allowance or benefit
of any kind In connectlon with the sald con-
tract or any transactlon or series of transac-
tions of which said contract Is a part, other
than those payments or benefits permitted
under §201.65 of AID Regulation 1| and
those referred to In paragraphs 1 and &
above.

8. Any commodity supplied under sald
contract:

() Is accurately described on the reverse
hereof and, unless otherwise authorized by
AID, is new and unused, does not contain
any rebuilt or rehabilitated components and
has not been disposed of as surplus by any
government agency; and

(b) On the basis of Information from such
sources as arc available to the supplier and
to the best of his information and belief,
meets the requirements of §201.11(b) of
AID Regulation 1 as to source, country
where mined, grown, or preduced and lim|-
tation on components.

9. Ir the suppller is the producer, manu-
facturer, or processor of the commodity,
sald contract is not a cost-plus-percentage-
of-cost contract,

10. The supplier wil for a period of not
less than three (3) years after the date
hereof malntain al} vusiness records and
other documents which benr on his compil.
ance with any of the undertakings and cert|-
fications herein and wil at any time re-
quested by AfD make such records and doe-
uments available to AID for examinatio,,
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and promptly furnish to AID such addition-
al informaion in such form as AID may re-
quest concerning the purchase price, the
cost to the supplier of the commodities and/
or commodity-related services {(nvolved,
and/or any other facts, data, or business
records relating to the supplier's compliance
with his unde:takings and certlfications in
this certificate and agreement.

11. The supplier has complied with the
provisions contained and referred to in Sub-
part D of AID Regulation 1.

12. The supplier has not been informed of
his ineligibitity to act as a suppi‘er or other.
wise paiticipate in AID [inanced transac-
Jlons. U the sunplier has been advised to
submit proposed sales to AID for prior
review under the provisions of §201.13 of
AID Regulation 1, the supplier has made
such subtnission for said contract, has been
notified by AID of the restclts of such
review and has complied with all conditions
and requirements specified in such notlfica-
tion. )

13. The com:nodity supplier certifies that
he has submitted a copy of every ocean bill
of lading, anplicable to the commodities and
transactions described on (he reverse
herzof, to the Maritime Administration,
Cargo Preference Control Center, Com-
merce Bullding, Washington, D.C. 20523 and
that such bill(s) of lading state all of the
carrier's charges including the basis for cal-
culation such as weight or cubic measure-

ent.

m“‘ The supplier has filled in all applicable
portions of the Invoice-and-Contract Ab-
stract on the reverse hereof and certifies to
the correctness of the Information shown
therein

PIRSONAL CERTIFICATION BY NATURAL PERSOM
SIGNING TH1S CERTIYICATE AND AGREEMENT

The natural person who signs this Certlfl-
cate and Agreement hereby certifies elther
that he Ls the supplier or that he has actual
authority to sign {n behalf of the suppiler
and to bind the suppller with regard to all
certlfications and agreement contained in
this Certlficate and Agreement. He turther
certilles, If he s not personally the supplier,
that either he Is an employee of the suppll-
er or he has a written power of attorney to
sign for, and bind the suppller. He acknowl-
edges that he Is signing and submltting this
Certificate and Agreement for the purpose
of recelving payment from AID funds and
that AID In making funds available for such
payment will rely upon the trqth and accu-
racy cf this Personal Certification as well as
all other representations [n thls Certificate
and Agreement.

The Supplier's Certificate and Agreement
and the Personal Certification herein shall
te governed by and construed in accordance
with the laws of the United Stales of Amer-
fca,

7E
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Type or print name and title of official au.
thorized to sign. :

Signature of official authorized to sign for
(check one), :

Date,

Commodity Suppliern CarrlerQ InsurerQ

Flace executed (city, state, couptry).

NOTES.—(a) Any amendments of, or addi-
tions to, the printed provisions of this Sup-
pller's Certificate and Agreement are (m-
proper and will not be considered a part
thereof. (b) False statements herein are
punishable by United States law. (¢) The

word “Copy” must be written on all signed-

coples other than the original,

INSTRUCTIONS FOR COMPLETING FORM AID 232

Excculion of Form. Tuls form Is designed
for use with the U.S. Standard Mhister for
International Trade. An original and one
copy of this form, completed by the follow-
Ing suppliers of commodities or services, as
appropriate, must accompany each involce
for which payment is requested,

(8) Commodity Supplier—executed by the
commodity supplier covering the cost of the
commodity, including the cost of any com-
modity-related service paid by the commod-
ity supplier for his own or the buyer's ac-
count;

(B Transportation Suppller (Carrier)—ex-
ecuted by each transportation stipplier {car-
trler) or, In the case of a through Bill of
Lading, the issuing carrier, tor the cost of
ocean or alr transportation flnanced by
AlID;

(c) Insurance Supplier (Insurer)—execut-
ed by the insurance supplier (insurer) ar,
under the circumstances set forth |In
§201.52(b)(2) of AID Regulation 1, by an In-
surance broker or the commodity suppller
for the cost of marine Insurance {inanced by
AID when such cost exceeds $50.

The original must be signed by a person
authorized by the supplier who stall [ndl-
cate his title and certify to his authority.

Submission in English Language. The
form must be completed In the English lan.
guage only and all amounts of moaey must
be shown in U.S. doliars.

Oblaining Formz The form (as well ay
coplies of AID Regulation | referenced In
this form) may be obtafied in limited quan.
titles from banks holding AID Letters of
Commitment, from district offices of the
Department of Commerce, the AID office in
the supplier's country or the Distrbution
Branch, Agency for International Devclop-
ment, Washington, D.C. 20523, The forms
may be reproduced, providing the reproduc-
tion Is identical In slze, color and format.

INSTRUCTIONS YOR COMPLETING ENTRIES ON IN-
VOICE-AND-CONTRACT ABSTRACT  GENERAL
INSTRUCTIONS

Except as provided in the instructions for
Specllic blocks, suppliers must complete all
blocks or enter the letters “NA" (Not Appli-
cable), as follows:

Caommodity Supplier—Complete all blocks
except 12 and 13; however, If the commodity
supplier has paid for the transportation
and/or insurance for his own or the buyer’s
account block 12 and 13 will also be com-
pleted by the commodity suppliers. The
blocks for item 11 are to be completed only
when the address In block | s a U.S. ad.
dress.

Transportation Supplier (Carrier)~Com-
Dlete blocks 1 through 8 as wel] as blocks 13,
14, and 16.

Insurance Supplier (Insurer}—Complete
blocks 1 through 8a as well as blocks 12, 14,
and 16.

INSTRUCTIONS FOR INDIVIDUAL BLOCKS

Brocx 1. Enter the commodity supplier’s
name and address. Caulion: {f the Jorm is
exccuted by the carrier or the insurer, enler
the commodity supplier's naine and address
in block I und complete block 16,

Btock 2: For AID use only.

Brock 3: Enter AID Implementing docu-
ment namber furnished in the Letter of
Credit or Importer's Instructions. Thlis
number will normally be the Loan or Grant
Agrecement number, Letter of Commitmens
number or the Projert Implementation
Order number.

Brock 4: Entler the importer's narma and
address. Caution: on olher documents pre.
pared from the Stendard Master, such es the
Bill of Ladiny, tke corresponding dlock mey
call for the name and address of the party to
whom the carrier is to give notice of arrival
When such party is not the importer, be sure
to enter the importer's name and address.

Brock 5: Enter the name of the vessel,

BLock 6: Enter the flag of registry,

Brocx T: Enter the port shown on the Bl
of Lading,

Brock 8: Commodity lnformation.

a: Enter the description of eaclf commod-
{ty and i{ts U.S. Department of Commerce
Schedule B number, {f avallable. For multi.
Item Invoices, enter & summary description
of the group of items and the appropriate
Schedulz B numbert(s), if available.

b: Enter tHe Blll of Lading welght.

c: Enter the Bill of Lading measurement,

Brock 9: Invoice Information.

a: Enter the Involce number of the accom-
panying invoice to which this abstract re-
Iates,

b: Enter the involce date.

¢ Enter the net amount for which the
supplier seeks payment. (S8ec paragraphs 8-
and 6 of the Supplier's Certificate.)

BLocx 10: Contract Information.

a: Enter the date of the contract.

b: Enter the total contract amount.

c: Enter the >ountry of source as defined
in Bection 201.01 of AID Regulstien 1.
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. 'Brocx 11: Supplier Information.

This section must be completed when a
U.8. address Is indicated In Block 1, The in-
formation Is required to enable AID to com-
plle reports requested by Congress.

a: Indicate whether the supplier la a small
business as defined In FPR Subpart 1-1.7
(CFR Title 41). A amall business Is an enter-
prise which (1) Is independently owned and
operated for profit, Is not dominant in Its
fleld of operation, and, with its affiliates,
has no more than 500 employees (or the
higher number of employees designated for
specific industry groups In FPR 1-1.701-1
(CFR Title 41)), or (2) is certified as a small
business by the Small Business Administra.
tion. If the supplier I8 unsure of his classifi-
cation, he may obtain guidance from the
nearest field or regional office of the Small
Business Administration.

b: If the supplier Is not a small business,
enter the best estimate of the percentage of
the total Involce amount paid or to be paid
to subcontractors or suppllers of compo-
nents who are smail business concerns.

c: Indicate whether the supplier ls 8 mi-
nority business as defined in FPR 1-1.1303
(CFR Title 41). A minority business ls an en-
terprise which Is at least 50 percent owned
by minority group members. For the pur-
pose of thls definition, minority group mem-
bers are Negroes, Spanish-speaking Ameri-
cans, American-Orientals, American Indl-
ans, American Eskimos and *American
Aleuts,

d: If the supplier is not a minority busi-
ness, enter the best estimate of the percent-
age of the total Involce amount pald or to be
pald to subcontractors or suppliers of com-
ponents who are minority business con-
cerns.

Brock 12: Insurance Information.

Complete block 12 only if the insurance
premium exceeds $50,

a: Enter the insured value of the ship-
ment.

b: Enter the total premium.

¢: Enter the type of coverage and the In-
surance rate. If “Other” s checked, explain
below or In block 15.

Brocx 13: Transportation Information.

&: Check appropriate vesse) type.

b: Enter the Bill of Lading or alr waybill
number,

c: Enter the Bill of Lading or air waybill

-

d: Enter frelght rate, other freight
charges and the total dollar amount of
freight charges after discount.

Brocxk 14: Information as to Commisaions,
Credits, Allowances, Slmilar Payments and
8ide Payments.

Enter Ln blocks 14 a, b and ¢ pertinent in-
formation with reference to (a) all commis-
slons and other payments, credits,
allowances or benefits of any kind, paid or
to be paid by the supplier to or for the bene-
fit of his agent, the importer or the Import-
er's agent as required by § 201.65(k) of AID
Regulation 1; and (b) any side payments,
not shown on the Invoice, made or to be
made by the importer to the supplier, In
connection with the transaction, as required
by §201.66 of AID Regulation 1. If there {3
{nsufficient space to furnish the required in-
formation In block 14 continue the llsting
into block 15 or enter “Continued” or “See
attached” listing In block 14a and attach a
separate sheet to the form. If no commis-
slons or other payments, credits, allowances,
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benefits, or side payments are Involved,
enter “NONE" in block 14.

Brock 16: Check the sppropriate box and
print or type carrier’s or insurer's name and
address.

AID 283 (1-78)—INVOICE-AND-CONTRACT
ABSTRACT

1. Commodity supplier’s name and address—
2. For AID Use
3. AID implementation number
4. Importer’s name and address
5. Vessel
6. Flag
7. Port of exit
8. Commodity information:
8. Description of commodity and Schedule
B No.
b, Grosa weight
¢, Measurement
9. Involice information:
a. Number
b. Date
¢. Amount after discount
10. Contract information:
a. Date
b. Total amount
¢. Source (country)
11. S8uppller information:
‘s’. 8mall business: Yes O No O (Complete
)
b. Estimated value (percent of block 9¢)
furnished from small businesses ————
¢. Minority business; Yes O No O (Com-
plete d).
d. Estimated value (percent of block 9¢)
furnished from minority buslnesses ——
12, Insurance information:

a. Insured value
b. Premium
c. O Allrisk Rate——
O Other risk Rate———
O Other— Rate
(specify)

13. Transportation {nformation:

a. Vessel type: O Bulk O Berth O Tankr.

O Alr:

b. B/L or alr waybil) number

¢. B/L or air wayblill date

d. Freight rate

1 Other freight charges

' Total freight charges —u—
14. Information as to commissions, credits,
allowances, similar payments and side pay-
ments: '

a. Recipfent's name

b. Reciplent’s sddress

c. Amt. paldortobe pald — - ___
18. Additional information and remarks ——
16. If certificatlon on other side is made by

O carrier or O insurer, type or print name

and address of COMPALY ————eeemaame
(Bec. 821, Forelgn Assistance Act of 1861, as
amended, 78 Stat. 4214; (22 U.S.C. 2381) 22
CFR 201.85.)

Arrznnix B— (Reserved)
139 FR 17946, May 22, 1974]
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APPENDIX C—Rzsravin

APPENDIX D—ArPLICATION FOR ArPROVvaL oF
CoMxonrTY ELiGiarmLrry

AID 11(10-16-70)
Budget Bureau No. 24-R0058
Approval Explres 5-31-74
TRANSBACTION NO. (Assigned by A1ID,)

TRANSACTION IDENTIFICATION

1. AID. No, ccaaaan..
3. Payment Terms:
Latter of Credit NO. eccna. .

Other Payment Terms ......... [P ——
3. Import License No. ......
Date —.cocaeeao.
4. Bupplier's Relationship to Authorized
8ource Country:
O Corporation or Partnership Organized
under Source Country Laws.
0O Individual: Citizen or Resident of
Source Country, .
0O Controlled Forelgn Corporation,
O Other.
8. Suppller's Name and Address ..__... -

8. Shipping Plans as of Time of Applica-
tion:

a. Partial Shipment ] No [ Yes §.-....

b, Loading POrt oo eceeecen -

COMMODITY IDENTIFICATION
Schedule B 7-Digit Code(s) :

(B) e ca———— J——

10, Commodity Detalls:

e E s m N e et e e A e rm e n e E e .-

hebiide e el R Uy

11, Unit and Unit Price PAS/FOB Veesel
(Named Port of Loading):

12. Commodity Condition: {] Unused

O Other.
13. Source:
&. Authorized Area
b. Bhipped Prom aoouececeoooooo. came-
6. Produced !N .o, .

14. Components:
a. From Other than 13.a4 Source [] Yes

0 No.
b. If 14.a 18 ‘Yes,” Country Imported
PrOM e emccccccaceee
¢. Cost Per Unit of 14b Compo-
nenta -

18. Information about Producers and Plants:
8. Name of Producer(s) and Locatlon of
Plants

b, Bire Class of Producer(s) Small Busl.
ness ] Not Small Busineass [J.

6. Estimated Value Furnished from Eech
Plants .o e -

17.:
BUPPLIRR'S CERTIFICATIONS

As & condition for securing a determinae
tlon of commodity eligibllity preparatory to
the receipt by the supplier of funds made
avallable by thc United States under the
Forelgn Assistance Act of 1961, as amended,
in payment in whole or In part In the trans-
actlon described and for the commodity
identified on this form, the undersigned,
acting on behalf of the aupplier whose name
appears in block 8 above and authorized
to bind the suppller, agrees with and certifies
to A.LD. as follown:

1. The supplier has contracted for the
sale of the commodity described on this form
to the importer whose name appears in
block 8, aud the suppller has elther attached
to this form a copy of such contract or hns
furnished in block 2 information concerning
® letter of credit confi-med or advised In hig
favor under a payment ubligation assumed
by the importer in the salea contract.

2. The suppller has filled In the applicable
portlons of this form and certifies to the cor-
rect1ess of the Informatlon shown heretn.

3. The suppller agreea that the commodity
will be shipped and invoiced in accordance
with the (nformaticn shown hereln: that if
any chanqge In commodity ident!fication takes
place aftor AID. has approved this transac-
tion, the suppller will resubmit this form to
AlD. for review and further approval for
finencing In lght of the changed commode
ity; «nd that this Comraodity Approval Ap-
plicztlon which the suppller proposes to use
as £ basis for securing payment from A.ID.,
funds, 18 In every respect the original or
true copy of the original application Ap-
rroved by A.LD. The supplier ackuowledges
=hat &.ay commodity, other than a commodity
descr’bed on this form from any suppller
8pF.. vod by A.LD, below, 18 ineliglblo for
AID. flhancing with respect to the sale
transactlon for which this form must be sub-
mitted a8 a condition for payment.

4. The supplier certifies that he 18 an in«
dividual rrsident In a country included In
the authorized source cods; a nonresident
citizen of & country Included in the author-
tzod lource code; s corporation or partners
ship urganized under the iaws of a country
included In the authorized source code; oe
a controlled forelgn corporation (within the
weaning of sectlon 067 et seq. of the Intere
] Revenue Code) ns attestod by current
inforrartior. on file with the Internal Reve
enus Bervice of the United Dtates (on IRS
Form 780,2953,3646, or any substitute or suc-
cessor forms) submitted by shareholders of
tae corporation, If the supplier is a controiled
forelgn corporation without a regular plane
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of business in the United States, the supe-
Pller appoints any shareholder or ofcer
thereof agent for the auppller to recelve serve
lce of process in the United States In con-
nection with any dispute arising between the
supplier and A.I.D. and relating to the com-
modity sale financed by A.1.D,

5. The supplier has not recelved notice di-
rectly by mail or indlrectly by publication in
the FroxaayL Rraistea or otherwise that A.LD.
has suspended or debarred him pursuant to
Al1D. Regulation 8 (22 CFR Part 208) or
that the Treasury Department has placed
his name on the Consolidated List of Desig-
nated Natlonals and thereby rendered him
ineligible to recelve A.ID: funds, To the
best of his knowledge, the supplier has not
acquired, and in any event will not acquire,
for resale under A.ID. Anancing the goods
described 1s of a description, condition, and
suspended or debarred by AI.D. or included
on the Treasury List of Deslgnated Nationals
or from any aMiiate of such a person,

8. The supplier acknowledges that this Ap-
plication, when approved, Is not valld for
shipments having a delivary date on or after
the expiration date shown below.

Typed or Printed Name and Titleooonoa.. -
Signature of Authorized Representative of
Suppller .o -
Date_ [ 11T e
18.;

A.LD. AprrovaL

By the slgnature and seal which appear
below, A.LD. has glven llmited approval to
the sale described on thls form. This ap-
proval Is limited strictly to a determination
that the commod!ty which the supplier has
described 18 of a description, condition, and
source eligihlo for A1.D. financing. This ap-
proval and determination of commodity ell-
glbility doea not represent an approval of the
sale price and does not in any way preclude
an AID. refund claim based upon a detalled
analysis of the transaction upon postaudit
In accordance with the provisions o/ AID.
Regulation 1 (33 CFR Part 201). A.ID. ex-
pressly reserves to itself such rights as it
may have under that regulation and under
such other AID. forms as the supplier may
be required to submit by the terms of
financing documents and by the terms of
Regulation 1.

Expliration Date___________________ . . ___ -
Approved for A.LD. Authorized 8Bignature

CERTIFICATR ¥OR PARTIAL SHIPMENT

I hereby certify that the partial shipment
for which payment s being requested from
ALD. funds s being made under the con-
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tract covered by the original validated form
ATD-11 of which this 18 a true copy.
Typed or Printed Name and Titleeeeeu..__.

Siguature of Authorized Representative of
Supplier . ————

GENIRAL INSTRUCTIONS

Requirement for payment: Section 201.11
(k) of A.LD. Regulation 1 declares that a
commodity sale transactlon is eligible for
ALD. financing only if AILD, provides a de-
termination of the commodity eligibility on
the Commodity Approval Application. Sec-
tlon 201.52(a) (8) of the regulation states
that to secure payment in connection with
any sale governed by the regulation, a sup-
pller must submit to the paying bank the
signed original of this form, countersigned
by A.ID. As appropriate, a reproduced copy
of the validated form, certified as provided
In the second paragraph below, is required
with each subsequent claim for partial ship-
ments made under the original validated
form AID-11.

Approval by AID.: To secure AID. ap-
proval, & supplier must submit signed and
properly executed original and one copy of
the form. addressed to the Agency for Inter-
national Development, Office of the Control-
ler, Washington, D.C. 20523, or to the alter-
native direct mall address published In A.1D.
small Business Memorandums, A.ID. will
Indlcate its approval In Block 18 of the form
if the form 1s properly oxecuted and if A.I.D,
has no objection to financing the described
commodity. If A.L.D, refuses approval, the
Agency wlll return the form to the supplier
with an explanation for the refusal. In
ciliier case, an tdentification number will be
assigned by A.LD. In the upper right-hand
corner of the form, Any followup correspond-
ence between the supplier and A.ID. should
refer to this number.

Partial shipments: In the évent a asuppller
expects to make more than one shipment
under a single contract, letter of credtt, or
collection dc~ument, he may either submit
a separate form AID-11 covering each ship-
ment, or submit a single form AID-11 cover-
ing the entire contract. In the latter case, the
original A.I.D.-approved form will be pre-
sented to the paylng bank with the sup-
pller's first requeat for payment and a re-
produced copy of the approved form, properly
certifled In block 19, will be presented with
each request for payment for subsequent
partial sh!pments, See detallod instructlons
for block 8.

Duration of AID. approval; A.1D, approval
remalns valld for 8 months as evidenced by
the expliration date entered by A.ID. in block
18. If the letter of credit 1s valld for a longer
period, upon request from the supplier and
submlisalon of a copy of the letter of credit,

o
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A.LD. will provide an approved expiration
date corresponding to the expiration date of
the letter of credit. If the A.ID. approval
expires prior to dellvery, the supplier musat
reapply for approval, making refersnce to the
transaction number assigned by A.1.D.

Timing of submission: Under letter of
credit financing the application nrormally
should be submitted subsequent to recelving
confirmation or advice concerning the credit,
but prior to shipment. The form may, how-
ever, be submitied prior to recelpt of stich
credit prcvided that an originnl or true copy
of the contract with the Importer accom-
panles the application, Under any other
method of financing, the application will
be submitted following receipt of instruc-
tions that the transaction I1s to be AID.-
financed and must be accompanied by
an original or true,copy of the contract with
the !mporter. In no case should the form be
submltted prior to the time the supplier is
able to furnish all required {nformagion in
hlocks 12 through 15. .

Submissions in English language: Every
commodity description which appears on the
form must be stated in English, If a sup-
plier furnishes as an attachment to thls
form a contract in a language other than
English, an English translation of the com-
modity description must also be furnished.

Necessity for complete informatinn: Al
numbered blocks MUST be appropriately
completed. If the application contains in.
complete blocks, It will NOT be processed but
will be returned for completion.

A.LD. geographic codes: See § 201.11(b) (4)
of A.LD. Regulation 1 for countries and areas
Included in geographic code numbers,

Obtaining forma: Forms may be obtalned in
limited quantities from banks holding AI1D,
letters of commitment, field ofMces of the
Department of Commerce, the A.I.D. office in
the suppller's country, U.S. Embassles r
consulates, jocal banks, or the Distribution
Branch, Agency for International Develop-
ment, Washington, D.C. 20523. A supplier
may reproduce the form provided the repro-
duction 1s identical! with the original copy
In every respect, including aize, color, and
format. A suppller may overprint his name
and address {11 block 5.

INSTRUCTIONS RELATING TO SpECTC ITRMs

Block 1: Enter the letter of commitment
number or Project Implementation Order
number, as applicable. If neither is avallable,
enter the loan or grant cgreement number.
AID. cannot act on an application unless
one of these numbers {8 provided.

Block 2: Indicate the method of financing,
If by letter of credit, enter the letter of
credit number assigned by the US. bank, the
date the bank lssued, advised, or confirmed
the letter of credit, and the name and ad-
dress of the bank concerned. If the applica-
tion 18 submitted prior to receipt of this

information, enter the words “Firm con-
tract” and attach a copy of the contract.

It the transaction i{s not to be financed
by letter of credit, enter the applicable
payment terms (e.g., sight draft collectlon,
open account) and attach a copy of the
contract.

Block 3: The Importer should provide the
suppller with this Information. Generally
the Import license number appears on the
Intter of credit. If the information is not
Known or i3 not avallable at the time of
submisslon of the application, enter “Un-
known". (In some cases {t may be necessary
for ALD. to require this information before
npproving the application,)

Omit this information and enter "NA” (not
applicable) if the importer has not been re-
quired by his government to secure an import
license.

Block 4: Check the appropriate box to 1n-
dicats the supplier's relationship to a coun-
try in the authorized source code, This in-
formation 1s relevant to certification 4 In
block 17. If the box for “Controlled Foreign
Corporation” 18 checked, show the U8, pay-
ment address In block 16, If “Other” |is
checked, furnish explanation of relationship
in block 18.

Block 5: Enter name and address, taking
care to center the information Iin order to
permit A.LD, to use a window envelope in
returning the form.

Block 7: Enter the total contract sales
price, l.e., the total remuneration (In what-
ever currency and whether pald directly to
the supplier or {n whole or in part to a des-
ignee of the suppiler) to be recelved under
the contract. Enter contract dato or date
the purchase order was accepted.

Block 8: (a) Check the appropriate box
to indicate whether the supplier expects to
make partial shipments. If “yes” and a sep-
arate application form will be submitted
for each partial shipment, enter the value of
the shipment to which this application re-
lates. If only one application form will be
submitted to cover all partial shipments,
omit the dollar value.

(b) Enter the proposed loading port. If
only the range of ports 1s known, enter the
range of ports; eg., North Atlantic, South
Atlantlc, Quif, Pacific, Great Lakes. If ex-
pected that partial shipments will be made,
but only one application form 1s to be sub-
mitted, entrles under (b) and (c) will relate
to the first shipment only,

(c) Enter the proposed destination port.

(d) Enter the month {n which it ia ex-
pected shipment will be made. In the case
of partial ahipments, indicate the estimated
first and last months of shipments; e.g.,
April-September.

Blocks D and 10: Enter the U8, Depart~
ment of Commerce Schedule B 7-digit code
or the AID. 10-digit Schedule B—Vietnam
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code, as appropriate, in block 9 and describe
the commodity In . block 10, giving eire,
quantity, and a clear word description of the
commod!ty, including any special formula
or other distinguishing characteristics such
as substandard quality (e.g., reject, imper-
fect, second) which will help to identify ft.

If the contract or the letter of credit iden-
tifles the commodity by other than Schedule
B caoge or AID. Schedule B—Vietnam code
(e.g., Standard Internatlonal Trade Clas-
sification, Brussels Trade Classification, Im-
porting country tarify classification), this
identification should be furnished as part ot
the commodity description.

It the commodity description vartes sig-
nificantly within the same Schedule B code,
Separate entries must be furnished for each
commodity. '

Block 11: Enter the unit and <nit price
for the commodity on an FAS. or F.OB,
basis for the loading port specified- {n block
8.b. For other dellvery terms, enter a cone
structive price F.A8. or F.0.B. vessel; le.,
aubtract from a C. & F. or O.LP, price eati-
msated ocean freight and marine {nsurance,
or add to an inland price (e.g., ex plant,
F.OB. rall cars [named point]) the esti-
mated inland frelght and accessorial costs
necessary to place the commodity in the
custody of the ocean carrler.

If the supplier 13 unable to compute a
unit price PF.A8. or F.O.B, veasel, tbe unit
price of the commodity may be shown on
the basis of the inland price with estimated
inland freight cost, If available, footnoted
in an explanatory entry in block 18, This
alternative is not applicable to certaln come-
modities subject to an eligibility test based
on maximum P.AS8. value per unit. (8uch
commoditles are identified in OfMce of Small
Business Memorandums.)

8peclal instructions—multicoded {tems: 1t
the shipment (or contract) 15 made up of
commodities bearing differing Schedule B
codes, or If the commodity description varies
significantly within the same 8cheduls B
code, separate entries must he furnished for
each code or descriptiun. When there are six
or morse items to be listed tn biocks 9 through
11, a signed and dated accepted contract, ore
der, invot:s, or other separate !isting of the
information may be attached to the orig-
inal and copy of the form AID-11, provided
the full 7-digit Schedule B code, complete
and accurate description of the commodity,
and P.AS8. or F.O.B. vessel unit price are
shown for each. If the informatton requireq
by biocks 13 through 16 is not common to
all commodities listed, appropriate informea-
tion related to each such commodity is also
required to be shown either cn the attach-
ment or {n the blocks 13 through 18 and re-
isted to the appropriate line of the sttach-
ment, If an attachment is used in lleu of
entry of the Information on form AID-11,
complete blocks 9-11 inclusive, and 12-18 in.
olusive (when applicable) by entering the
words “Sse attachment*™

Bpecial instructions—Blocks 13 through
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18: If more than one commodity is listed in
block 9, provide information required by
blocks 12 through 18 on separats lines in
those blocks, identified to the corresponding
lne on which the commodity is listed tn
block 9. For example, information concern-
ing & commodity listed on line (c) In block
9 would be identified as line (c) in blocks
13 through 18. When only one form AID-11
s submitted, informatfon in these blocks
should be descriptive of the total contrant,
If & separate form AID-11 is submitted for
each shipment under the contract, the infor-
mation in thess blocks should cover only that
single shipment,

Block 13: Enter check mark In the aAppro-
priate bot to Indicate the condition of the
commodity. If the commodity 18 other than
unused, describe the condition in the space
below or in block 18. For thia purposs, any
commodity declared surplus by a U.S, Gov-
ernment agency and any commodity containe
ing rebuflt or rehabilitated components are
not considered as ‘“unused.”

Block 13: Bee § 201.11(b) (4) of AID. Reg-
uiation 1 for countries and areas included tn
geographic code numbers.

(a) Enter In block 13.a the authorired
geographic source area as provided by the
importer.

(b) Enter In block 13.b the country {rom
which the comrmodity will be shipped to the
importer. If the commodity will be shipped
from a free port or bonded warehouss, indl.
cate this fact in block 168 and give the lo-
cation of the bonded warshousas.

(c) Enter in block 18.¢c the country in
which the commodity has been or will be
mined, grown, or produced through manu-
facturing, processing, or assembly,

Block 14: (a) Enter in block 14.a “Yas" it
the commodity tncludes components ime
ported Into the country of production from
8 country not included in the authorized
geographic source area indicated In block
13.a. If such components are not included,
tnter “No.”

(b) If block 144 18 “Yes" tdentify in
block 14.b eachn country from which compo-
nents were imported ‘nto the country of
producticn,

(c) In block 140 enter the total cost,
within each unit of the finished product,
attributable to componants Imported from
each country indicated tn biock 14.b. If the
supplier is unable to furniah Information
required by blocks 14.b and 14.0 at the time
of submission of the application and no come-
poneutry percentags other than the 50 pec-
cent sot forth in l201.11(b)(2)(ll)(b) of
AL1D. Regulation 1 has been authorized for
the commodity, A1D. will acoopt a statement
in thess blocks or in block 16 that (1) the
commodity contains no ocomponents from
other than “free world” countries, and (3)
the total cost of components imported into
the oountry of production from other than
oountries inciuded {n the authorized geo-
grapLic source code (or the cooperating
oountry itself when ever Code 041 is ale

JH



App A to HB 15
(TM 15:51), Oct’ 30, 1980

A-36

APP.D

thorired) per unit of fintshed commodity is
no more than 50 percent of the lowest sell-
ing price per unit at which the supplier
makea the commodity avallable for export.
If A.LD. has authorized a parcentage for non-
source free world components other than 50
percent, the suppller should state such other
higher or lower modification af the percent-
age rule, with a citation to the perttnent
modification; and the actual percentsages of
nonsource free world components {n the
product, or an afirmation that the per-
centage of such components 18 not in excess
of the percentage allowed by A.LD, The sup-
plier should thereafter be prepared to demon-
strate the accuracy of these statements upon
requestof A.ID. .

Block 15: At the suppUer's option, this
Information may be omitted from the origl-
nal form and shown only on the duplicats
copy which does not leave A.ID.'s possession,
(a) Enter the name of the producer (e.g.,
the manufacturer, processor, assembler) and
the locatton (city and Stats or country) of
tha plant where produced. “Same as block 5™
may be entered whon appropriate.

(b) (This informatlon 1a required only
when a U.S. address 18 Indlcated In block 15.a,
The Informatlon Is required 8o that AID.,
can complle information recommended by
Congress.) Indicate whether the producer ls
considered a small husiness concern for the
purposes of U.8. Goverr.ment procurement,
Generally a small bustness concern is a firm
that (1) !s not dominant in its fleld of op-
eratlons and, with its amitates, employs fewar
than 500 employees, or (2) 1s certified an a
small business concern by the Bmall Businesy
Administration. (Code of Federal Regula-
tlons, Title 13, Part 131, as amended.) If a
producer Is unsure of his classification, he
may obtaln guidance from the nearest fleld
or reglonal office of the Small Business
Administration.

.

(c) Enter the part of the total commodity
value, F.AS, or P.O.B. veasel port of loading,
attributable to the goods furnished from
each plant,

Block 16: This block may be used to fur-
nish explanation of or additional informa-
tion In connection with, any entries on the
form, Identify any explanatory entry to the
block (and line, as appropriate) to which it
relates.

Block 17: The rupplier, or his authorired
representative, must manually eign this cer-
tification, showing name, title, and date
signed.

Block 18: Por A.ID. use. Note that Al1D,
approval is not valld for deliveries on and
atter the expiration date shown in this block.

Block 19: If reproduced copliss of this
original form are presented with the sUp-
plier's request for payment (see third para-
graph of Genera! Instructions), the supplier
or his authorived representative must manu-
ally slgn this certificatlon in block 19 of the
reproduced form, showing name, title, and
the date signed.

A
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Annex 3

TNANS, MEMO NO, EFFECTIVE OATE PAGE N '
AID HANDBOOK 1], Att 2A 11.2:2 February 22, 1988 | 2A-1
ATTACHMENT 2A
RELEVANT A.I.D. GEOGRAPHIC CODES
000 UMNITED STATES
899 FREE WCRLD
Any area or country fn the Free World* excluding the participating
country itself,
935  SPECIAL FREE WORLD
Any area or country {in the Free World*, including the participating
country 1:sels,
941  SELECTED FREE WORLD
Any independent country in the Free World=, except the cooperating
country itself and the following:
Europe Other
Andorra Luxembourg Angol a Mozamb{ que
Austria Halta Australia New Zealand
Belgium Honaco Bahamas Nigaragua
Denmark Netherlands Bahrain Qatar
Finland Norway Canada Saudi Arabia
France Portugal China, Republic  Singapore
Germany, Federal San Marino of (Taiwan) South Africa
Republic of Spain Cyprus United Arab
(including West Sweden Gabon Emirates
Berlin) Switzerland Greece
Ireland United Kingdom Hong Kong
[taly Yatican City Iraq
Iceland Yugoslavia Japan
Liechtenstein Kuwait

*"Free World" excludes the following aress or countries:
Afgharfstan, Albania, Bulgaria, Cambodia, Cuba
Korea, People's Democrat

Yiet Nam,

» Czechoslovakia, Estonia, German
- Democratic Republic, Hun?ary, Iran, Laos, Latvia, Libya, Lithuania

C Republfic of Yemen (South Yemen or Aden)
Republic of China, Poland, Romania, Syria, Union of Soviet Socfalist

» Mongolia, North

People's
Republics,



