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SUMMARY

The plant infrastructure is generally sound. The jam line is in good condition and should serve
for many years. The green bean line is basic. but with cheap labor it can be kept working for up to 10
more years. The other lines are coming to the end of their usefy] lives but can be used for a few more
years.

INYRODUCTION

This report examines the operations and equipment of the Selvikonserv food processing plant from
an engineering perspective. The report has two purposes: to allow financial decisions to be made
concerning the future of the plant and to give a comprehensive description of the establishment as the
basis for future engineering scrutiny,

The report first describes the layout of the site and lists the production lines. It then describes the
site’s infrastructure and the engineering organization. The bulk of the text details each production line,
describing its function, source, age, condition, expected life. and future options. Most of this information
was found from interviews with the chief engineer, Ms. Totka Boeva.

DESCRIPTION OF SITE LAYOUT

on each side of it, Presently these stores hold 1,100 tons of stock, worth 13 million leva. This winter
the temperarure dropped so low that some (1.15%) of the stock was damaged. This had never happened
before.  Four Separate production lines include the jam line, the green bean line, the plum
concentration/tomato puree line, and the cucumber/mixed vegetable/compote line.

The
control and pumping equipment were replaced in 1990. The steam plant seems to be well maintained and
is expected to last for 20 more years. The major user of steam is the plum concentrator, The jam line

ENGINEERING ORGANIZATION

Selvikonserv has about 160 employees. Of these, 12 are mechanical technicians and | are
electrical technicians. Normally the technicians have spent 3 years in college before coming to the plant,
where they are also trained op the job. The technicians carry out major repairs and equipment building
projects and generally seem to be Very competent. One professional engineer is in charge of the
mechanics, and one is in charge of the electricians, This level of technical staffing is not too excessive,






given the great extent of repair and fabrication work that is carried out on the Selvikonserv site. This
well-trained group may be a significant asset for the plant.

Igarian. The frujt bins, pectin tank, Sugar tank, citric acid tank, boiling pots, and contro]
machinery were made by Terlet of Holland. The filling equipment and twist-off closing equipment are
Italian. The equipment for the Bulgarian-style crimped closing tops is Bulgarian. The continuous
sterilizer and dryer was buij; at Selvikonserv from an Italian design. The labeling and packaging

The line is well built and in good condition, showing only the first signs of wear and tear, [ expect
the line to function well for the next 8-10 years, thereafter requiring an increasing amount of maintenance
and becoming prohibitively difficult to maintain 12-16 years from now,

No significant investment is required to maintain the current capacity, but there are two possible
areas for improvement. The current labeling machine can dea] only with the types of labels that require
glue to be added to them. Any sticky-back labels must be dealt with by hand. The Selvikonserv
management would like a machine to put on sticky-back labels.

The management would also like a machine 1o check that the pot has a vacuum seal. After going
through the sterilizer, the pot is cooled and the cap should become concave. If it is not concave, there
is not an airtight seal and the pot must be rejected. Currently, this check is made by eye. It requires
one laborer to check for a vacuum at a labor cost of 70 leva per day. The machine js expected to cost

were produced.

In the initial washing and inspection line, the section most likely to give problems in the near future
is that of the sterilizing pots. The pots are 12 years old and are becoming unreliable. The management
would like to buy seven modern pots over three years, at a cost of $150,000-$200,000.
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FIGURE 2

GREEN BEAN FILLING MACHINE
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machine is now used only as a spare but could be used full time for another 2-3 years. The new Russian
machine should last 8-10 years. The Bulgarian closing machine requires a lot of maintenance, and it
would be difficult to keep it working for more than 2 to 3 years.

Overall, the line is in poorer condition than the green bean line. It can be kept running for the next
five years, but there are the same general quality concerns as for the green bean line. To replace the
vegetable and fruit lines would cost a little more than replacing the green bean line because there is
approximately one and a half times as much equipment.

Management is considering buying another twist-off machine to run parallel with the older one.
This would increase the capacity by 3,600 pots per hour from the current level of 2,500 pots per hour.
The machinery would cost $35,000-850,000. Given that current production is far under capacity and the
rest of the line has only five more years of life, this is probably a bad investment. The management still
seems to be working with the centrally planned mentality of considering production before economy.

CONCENTRATED PLUM/TOMATO PUREE LINE

The concentration equipment is in the building next to the vegetable processing lines. The building
is in slightly poorer condition but is generally sound. A tomato processing line and a separate plum line
feed into the same set of six concentrator vessels. The tomato processing equipment was built in 1982.
It was last used three years ago and has not been used since because of a government decision to process
only plums. The tomato equipment is probably in working condition but has been idle for three years,
and may have some teething problems if it is used again. The plum concentration equipment was built
in 1980 and is in poor condition. I would expect that within four years it will become very difficult to
maintain. The concentrator vessels were built in 1985 and are in reasonable condition, usable for another
5-10 years with perhaps only minor replacements, such as new electric motors.
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the lacquered tin; they are housed in a building that is prone to fire and they are in poor condition, The
older canning machinery is coming to the end of its usefy] life.

The Walter Rau freezer tunne] is in good condition and should function well for the next 10 years.
However, the tunnel needs adequate storage to take its production, and the cold stores are in poor
condition. The Storage rooms need to be renovated and their refrigeration System needs to be replaced.
This will cost $2-¢ million, depending on the extent of the renovation,

The vacuum concentrators used for producing puree are in reasonable condition and should neeq

only minor repairs over the next 10 years. The Russian ketchup line is old and lightly mechanized. The

The Hungarian pea processing lines are showing some signs of wear, but, at the current rate of use,
they should function well for 10 more years. The other vegetable lines generally consist of moderately
old Bulgarian equipment. Thijs equipment is simple but, with a moderate level of maintenance, it wil]
function for severai more years.

The jam line, compote line, and pork line have old equipment and are probably of little commercial
value.
INTRODUCTION

an engineering perspective. The report has two main purposes: to allow financial decisions to be made
concerning the future of the plant and to give a comprehensive description of the establishment as the
basis for future engineering scrutiny,

Datschev.

SITE LAYOUT

Figure 1 shows a map of the plant. There are four sites: the New Site, the Metal Can Site, the
Old Pepper Mill Site, and the Administration Site,

On the New Site, there are currently two freezer tunnels, one from Walter Rau, which is two years
old, and an American tunnel, which is 30 years old. The tunnels are between two cold storage buildings.






are under construction. A lightly automated line makes cans of mixed vegetables. Two new Rotomat
rotary sterilizers sterilize the vegetables evenly.

The Old Pepper Mill Site has a line for processing and concentrating jam, or ajvar, and has a
mostly manual line for making compote. There are also nine sterilization pots, three of which are new.

On the Administration Site, there is an old line used for canning meat or vegetables. Most of the
operation is by hand, so production is very flexible. This line ends at one of two continuous sterilizers.

ORGANIZATION

The engineering organization is broken into five groups. There are 25 technicians for the freezer
plant, 29 technicians for the ketchup and pea lines, 20 technicians for the can fabrication lines, 20

to any part of the plant. For major projects, such as building new machinery, the task is spread among
the groups.

The number of technicians is probably excessive for the current work load, but it may be possible
to reduce the number by a third during the quiet winter months. However, [ would consider this
engineering organization to be a significant asset. Overall, the technicians seem to be well trained and
competent, and they regularly undertake extensive engineering projects. I would expect this work force
to adapt well when exposed to new or different technologies.






FIGURE 2

SKETCH OF REFRIGERATION CIRCUIT
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FIGURE 3

T-S DIAGRAM FOR DUAL COMPRESSION REFRIGERATION
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used to freeze 2,000-3,000 tons per year. Last year, it was only used at the peak of the season and
produced 50 tons. The ammonia refrigeration supply for this tunnel is from the same system as the cold
stores.

The cold stores are a problem. They consist of two buildings, each with 20 rooms. The two

storage buildings were constructed in 1952 and 1956 and can hold 1,500 tons of produce each. In

are on the roof above the machine room and are of the same 15-year vintage as the evaporator coils.
They need extensive renovation or replacement.

The ammonia is pumped by a combination of six Polish compressors. The six compressors are
in the machine room. They are 5 years old and are in poor condition, and they have ammonia leaks
that reflect their general aged condition. Their original design life was 15 years. They are all wearing
out, becoming less powertul (therefore the Storerooms become warmer), less etficient, and less reliable

o Do nothing. The store cooling system will die bit by bit over the next six years. The
worst compressors could be cannibalized to keep the last compressors running, and heavy
maintenance would be required to keep at least some of the coils working. By the end,
the WR tunnel would no longer have any storage to take its high-quality output.

o Take out the Polish compressors and put in two WR compressors (using the third WR
compressor from the tunnel as 2 spare for both the tunnel and the store system). Each
compressor costs about $175,000. Two such compressors could supply one of the store
houses with its 20 rooms. It would also be necessary to renovate the 20 rooms. Restoring
the concrete and insulation would cost about $1 million. Each room would also require

and would cost approximately 1 million leva. Overall it would cost around $2 million to
fully renovate one of the storage buildings.

®  Renovate the complete refrigeration system and both storage buildings at a total cost of
$4 million. It should be possible to restore each building separately, to spread the financial
load over time.

The Ketchup Lines

The two ketchup lines are supplied by the vacuum concentrator on the New Site or from puree
shipped from the Metal Can Site. The concentrator on the New Site is three years old. After the






Old Can Fabrication Lines

There are two old can fabrication lines: one Italian from 1965 and a Russian one from 1975. Both
lines use lead soldered seams and make 99-millimeter cans. The Italian line is still used to produce food
cans. The Russian line is virtually scrap and is used only occasionally, to make low-quality paint cans.

The Italian machine s sutficiently basic that the local mechanics can keep it functional for 3-5 more

The second problem is the age of the equipment. There are three lacquer drying machines, all
from Germany: one was bought in 1969, the other two in 1972. The machines are fairly simple but are
in poor condition. The automatic temperature contro| Systems no longer work, so all control js manual.
The plate feed systems are worn out. When [ was there, they turned one on and about 30 percent of the
plates were mishandled by the system, damaged, and thrown out. | suspect that slightly damaged sheets
also get onto the Cevolani and cause rejected cans. The technician in charge of the canning operation
claimed that only 2 percent of the plates were damaged when the machine was running at steady state.

Production of Can Lids

There are five machines for making can lids. Onpe machine makes lids with 99-millimeter
diameters. It is six years old and made by Cevolani. This machine is in good condition. Two Russian
machines acquired in 1989 make 73-millimeter lids at a rate of 90,000 lids in eight hours on each
machine — the two machines can make 180,000 lids per shift, almost enough to keep up with the new

main can fabrication line. Two 15-year-old Italian machines make 73-millimeter lids. The machines are
in reasonable condition and will last 7-10 years, -

Vacuum Concentrators

The puree concentrators are housed in a building that is in very poor condition, but the equipment
is soon to be moved to the New Site. There are the usual simple 10-year-old Bulgarian washing and
inspection lines. The tomatoes are then pumped into tanks that separate the skins, seeds, and juice.
From there the mush js pumped to one of the two concentrators. The concentrators were built by Rossi

,v'{'/
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The Administration Site
The Meat and Vegetable Processing Lines

The vegetable preparation lines are the ysya 15-year-oid Bulgarian machines. The meat is
prepared by hand, then feg through one of three German grinders, which are three years old. The cang
are tilled with meat and the vegetables are added by hand on the rotary measuring table, Water and
steam are added before the cang are closed by a four-year-old Russian canning machine. The cans are
then put into a 1967 Dutch sterilizer or a 1976 Bulgarian copy. Other than the meat grinders, all this
machinery is in poor condition, but the management thinks it is worthwhile to move the equipment to the
New Site. The line currently makes canned food for the army. For any other market, the standards of
hygiene may have 1o be changed.
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2. The scope of work Statement called for particujar attention to be paid to five items. Comments on
these items, or references to coverage in the attached notes to the balance sheets on Deccmber 31,

Balance Sheet Notes
Selvi Storco

Inventory valuation. Valued at average historicaj cost. 2,3 2
Accounts receivable, Aging details provided. 1 1
Accounting for exchange rate gains and losses. Congruent with 6 4
International Accounting Standard No. 21, Paragraph 21.
Accounting for State budget payments. This line item is 3 broad term
applicable to any payment due to the State that is not specifically
identified in some other line item such as social security payable. An
example would be turnover taxes pavable.
Book: value for physical assets. According to each client, book values 5 3
represent historical costs less accumulated depreciation.

3. Both concerns faj] the commonly ysed tests of liquidity, solvency, and profitability applied in
developed economies. Details of the ratios used conclude this report.

<2






Seivency

Various stability ratios are often used as indicators of long-run solvency and stability, These include
the debt ratio and the times-interest-earned ratio.

The debt ratios (total liabilities/total assets) of each company are:

Selvikonserv Storco
1991 61.9% 83.3%
1992 69.1% 102.4%

The debt ratio provides creditors with a measure of ability to withstand losses without impairing
creditors’ interests. In the United States, debt ratios of 60 percent and higher became more common with
the upsurge in junk bonds. The rate for Selvikonserv in 1992 appears high; Storco has a capital deficit.

The facts that each concern is wholly state-owned, that some of the liabilities are debts owed to the

state, and that the state has capitalized debt in the past make the debt ratio less meaningful under these
circumstances.

A measure of the safety of creditors’ investments, particularly in the long run, is provided by the
times-interest-earned ratio. As a general rule, the higher the ratio, the better a company’s ability to meet
its interest obligations.

Selvikonserv Storco
1991 1.16 NA
1992 1.04 NA

These ratios show that Selvikonserv’s income barely covers its interest charges.

Profitability

In developing economies, profitability is generally considered the major test of management
effectiveness. This does not necessarily apply in emerging democracies, particularly in the food industry,
where various management policies were dictated by social considerations.

The gross profit margin represents the buffer available in case of higher costs or lower sales in the
futurz. For both companies, interpretation is difficult because the gross profit percentages differed each
year. In Storco’s case, there was a marked difference in the sales mix between 1991 and 1992. This






SALES

COST OF SALES:

Total cost input:
Materials
Subcontracted services
Payroll compensation
Social security
Depreciation and amortization
Other costs
Total:

Less:
Net raw materials sales
Net increases in inventories
Self-produced fixes assets
Operating expenses

Add:
Net cost of merchandijse sales
Net cost of casual sales
Inventory shortages

Cost of sales
Gross profit on sales:

Operating Expenses:
General and administrative
expenses
Selling expenses
Uncollectible receivables

Operating Income;
Interest income
Income from securitjes transactions
Foreign currency translation gaing
Late payment fines collected
Other

Other expenses:
Interest expense
Fines for late payments
Foreign currency translation losses
Other

Pretax income form continuing operations:

Taxes

Net income:

5
SELVIKONSERYV - SEWLIEWO
INCOME STATEMENTS
(in thousands of leva)

Year Ended Dec. 31, 1992

18,883

13,997
1,709
3,741
1,255

61.1

38.9%

3,381
383
0

<3.764>
3,588

19.9
19.0%

64
0-
8
48
38 0.8
19.8%

2,064
119
72

1414 <3,669>

75

19.4
0.4%
0.4

0- -

COMPILED FROM UNAUDITED DATA

100.0%

171

Year Ended Dec. 31, 1991

19,846 100.0%

14,503
1,481
2,307

796

70.2

29.8%

1,589
502
149 11.3

18.5%

<2,240>
3,676

41
2,843

3,293
20

2,821
0-



ASSETS

Current Assets:
Cash: domestic
Foreign
Trade receivables
Other receivables
Inventories:
Materials
Work in progress
Finished goods
Cost of unrealized sales
Total current assets

Fixed Assets (net of depreciation):

Land and buildings
Plant and equipment
Fixed assets in process
Other

Total fixed assets:

Intangible Assets:

Incorporation cost
Deferred charges
Total Assets:

LIABILITIES AND CAPITAL

LIABILITIES

Current Liabilities:
Short-term loans

Accounts payable: suppliers
Payables to employees
Payables to state budget
Social security payable
Customer’s deposits
Deferred Income

Total current liabilities

Long-term lLiabilities
Total kabilities:
CAPITAL

Capital

Reserves
Total Capital

Total Liabilities and Capital:

6

SELVIKONSERYV - SEWLIEWO
BALANCE SHEETS
(in thousands of leva)

Notes

- At December 31, 1992
100
947 1,047
1,451 1
128
3,000 2
963
14,092 3
659 18,714 4
21,340
5
1,176
2,450
-0-
29
3,725
-0-
8,482
33,547
3,486
1,837
426
5,705
159
1,020
— 06
12,639
10,540
23,179
3,409 7
6,959 8
10,368
33,547

At Decemt

878
-0-

6,049
546
9,381
-0-

1,072

352
2,345
—¥

3,030
479
325
506
123

2,493

—0-

3,409
7,628

COMPILED FROM UNAUDITED DATA. THE NOTES FORM AN INTEGRAL PART OF THIS COMPILATION.
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NOTES FOR THE SELVIKONSERV-SEWLIEWO BALANCE SHEET AT DECEMBER 31, 1992

1.

The components of the raw materials inventory on December 31, 1992, were (in thousands of leva):

Fresh products (such as fruit) and auxiliary materials

(such as sugar, salt, vinegar, and spices) 1,028
Packaging materiajs 1,378
Spare parts 331
Working uniforms 91
Scrap items 29
Fuels 143
Total raw materials inventory 3,000

Finished Products Tons Costs
Cans of vegetables 3,257
Fruit compotes 3,968

Jams and marmalades 3,395

Juices 44
Prunes 856

Total 303 11,520
Packaging materjals 2,516 2,516
Other 304 56
Totals finished products 3,123 14,092

accepted accounting principles, this type of transaction needs to be disclosed Separately on the balance
sheet. Accordingly, the cost of the unrealized saje has been Segregated from the finished goods
inventory and is disclosed as a Separate line item.

According to the bookkeeper, the book values of the fixed assets are based on historical costs and
do not contain any revaluations. A technicaj opinion would be required to determine whether the
book values exceed replacement costs,

The client provided the team’s technicaj valuer with details of the fixed assets and the long-term
liabilities,






SALES:

COST OF SALES:
Total cost input:
Materials
Subcontracted services
Payroll compensation
Social Security
Depreciation and amortiz,
Other costs
Total:
Less:
Net increases in inventories
Self-produced fixed assets
Operating cxpenses
Inventory overages

Add;
Net cost of casual sales

Gross profit on sales:

Operating expenses:
General and
administrative expenses
Selling expenses
Uncollectible receivables

Operating income:

Other income:
Interest income
Fines for late payment
Foreign currency translation
gains
Other

Other expenses:
Interest expense
Fines for late payments
Currency commissions
Foreign currency translation
losses
Other

Net loss:

9

STORCO — PLEVEN
INCOME STATEMENTS
(in thousands of leva)

Year Ended December 31, 1992

100,306
6,961
23,247
8,072
4919

3,144
146,649

9,243
-0-

8,561

1,081

<18,885>

27,363

6,711
1,850
23

—

580
942

483
4,266

68,679
6,085
-0-

871
—2,608

COMPILED FROM UNAUDITED DATA

176,697

155,127
21,570

<8.589>
12,981

<78243>

<58,991 >

100%

<4.9>

13%

10.9%

Year Ended December 31, 1991

8,293
6,287

296
228

2,228
1,232

49,530
814
1,418

923

193,343

57,880

<14.584 >

100.0%

299%

< 75>

43,296

47,280

<443> 351 (53.036)

<33.4%>

(3,756)

22.4%

20
24.4%

214
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NOTES FOR THE STORCO PLEVEN BALANCE SHEET ON DECEMBER 31, 1992

Cumulative
Days Outstanding Amounts in Leva Percentage of Total Percentage
1-30 1,994,512 59 5.9
31-60 1,304,888 3.9 9.8
61 -120 5,471,236 16.2 26.0
121 - 180 7,610,642 22.5 48.5
181 -210 13,469 0.06 49.16
211 -240 205,137 0.6 49.16
241 - 270 1,286,954 3.8 52.96
271 -300 1,722,851 5.1 58.06
301 - 330 6,075 0.04 58.1
331 - 360 868,247 2.6 60.7
181 - 360 265, 950 0.7 61.4
More than 360 13,041,587 38.6 100.0
Subtotal 33,791,548
Not detailed 1,263,452
Total 35,055,000

A similar analysis at 1992 year end was not available,

were extinguished. [n evaluating the net realizable value of receivable in these circumstances, the
strength of social networks has to be considered.

concerning average répayment periods in the newly emerging democracies, eight months would
probably not be an unusyaj delay. That, coincidentally, is about the halfway mark for Storco’s
receivables, Examining the pattern of repayments is one commonly encountered method of evaluating
net realizable value, which would be useful in connection with this client.

// -,
ir
I






13

This shows a faster turnover than the accounts receivable but illustrates a general picture of delayed
repayments. Updated details of year end 1992 balance of 22.889 million leva were not available

other than the information that they were all past due.

7. The other current liabilities as of September 30, 1992, consisted of:

Amounts owed to four related factories 5.435 million
Interest payable to banks 1.917
Total 7.352 million

Updated details as of year end 1992 were not available,

8. The following information was provided about the long-term loans payable as of September 30, 1992:

Amounts Interest
Creditor (in thousands) Rates Terms
Commercial Bank, 3,059 43 Not given
Pleven
Commercial Bank, 50,557 49 5 years
Pleven
Economic Bank, 158 49 20 years
Sofia 480 49 20 years
638
710 ? Not given
43 ? Not given
1,391
Agricultural 38,721 49 5 years
Coop Bank, 5,158 ? Not given
Polvdiv 43,879
Total 98,886

Dates
Not given
1992

March 1989
April 1991

Overdue Interest
Overdue Interest

June 1990
Capitalized interest

Updated details of the 1992 year end balance of 110.182 million leva were not available beyond

the fact that it included overdue loans of 40.324 million leva,

9. The capital account increased from 28.865 million leva at Dzcember 31, 1991, to 48.549 million
at December 31, 1992. The chief economist explained that this arose principally in connection with
a barter agreement whereby Storco exchanged some of its production in return for fixed assets
provided by a foreign supplier. Due to an increase in exchange rates, the production was worth
more when provided to the supplier and this increment was taken into capital to match the increased

value of the fixed assets acquired.

translation losses discussed in Note 4,
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The tables that follow illustrate the ma
year before the changeover to a more democ
production shrank to 13.6 percent in 1992 ¢
production shrank to 22.5 percent over the s

OVERVIEW OF THE SIZE AND COMPOSITION
OF THE BULGARIAN FRUIT AND VEGETABLES PROCESSING MARKET

PRODUCTION VOLUME — METRIC TONS (000)

gnitude of the decline of production between 1989 (the last
ratic system) and 1992, Briefly, combined fruit products
ompared with production in 1989, and vegetables products
ame period.

1988 1989 1990 1991 1992
Fruit
Canned Fruit 255 290 211 63 33
Compote 71 93 66 14 16
Confiture 32 29 12 8 5
and Jellies
Marmalade 5 7 6 4 3
Total 363 419 295 89 57
Vegetables

Sterilized 241 206 158 110 41
(in cans and
jars)
Tomato 37 60 50 21 19
Paste
Total 278 266 208 131 60

Grand Total 641 685 503 220 117

* Source: Bulgaria Ministry of Industry (figures are roundeid)

The causes for the decline are many and interlinked. Some of the major causes include:

Exports to the former Soviet Union went from rou

percent or less.

Domestic consumption was negatively affected in several ways:

— High unemployment

- High inflation (100 percent in 1991 and 40 percent in 1992)

ghly 70 percent of total exports to 5







o Flexibility versus the demands of the export markets (for example, private label business
and export of semifinished product).

Among the negatives, which will be discussed in a subsequent chapter, the following should be
noted:

o Product quality covers a broad range, depending primarily on the processing equipment
used; and
o Export packaging is deficient in quality and appearance.

Short-Run Outlook

It is probably appropriate in the case of Bulgaria to think in terms of 2-3 years before we see
significant progress, given the slow pace of reorganizing the former system and the slow progress of
privatization.  Since, despite all the difficulties, both producers and exporters now have the freedom to
act, the companies with strong leadership and good quality products will probably forge ahead, as
typically happens in a free or relatively free economy. Some of the weaker producers will merge or
close down. The implication for the AL - privatization program is that it is vitally important to be
allowed to focus on the potential "winners," since the object is to create success stories for the rest to

emulate,
SEGMENTATION ANALYSIS — BRANDS, PACKAGING, AND FLAVORS

Branding the Products

The importance of creating and promoting a strong brand and product image is generally not fully
appreciated in Bulgaria. In the past, because everything was owned by the government, several producers
sold products under the same brand, including export private label business. The producer was identified
by a small insignia somewhere on the label, Ideally, new brands should allow foreigners to readily read
and pronounce the brand name, which leads to remembering the brand name and recognizing the product
on the shelf,

Labels

Generally, Bulgarian labels are inferior in graphics, paper stock, quality of printing, and the
+ adhesive used to affix the label to the primary package. With the new emphasis on Western European
markets that value quality and Near Eastern markets that require Arabic text, there is a great need for
better quality and adaptability,






o Private Enterprises: 50-60 small companies — -5 individuals; 25 percent of volume.
Sales reportedly range from $100,000 to $3 million,

° Domestic Sales: 12-15 percent of volume — down from 25 percent in 1989,

The estimated breakdown is:

o Institutions (cafeterias, hotels, hospitals, and the army) 15 percent
] Retail stores 70 percent
° Auction exchange, leased and run by private entrepreneurs

(purchasers are restaurants, hotels, and retail stores) 15 percent

Fresh and Processed Produce Stores in Bulgaria

Prior to 1990, there were an estimated 450 retail stores for produce in Bulgaria. Because people
in smaller towns still tend to favor processing fruit and vegetables for their own use, 335 were located
in Sofia. The government-controlied Bulgarplod owned 335 of these stores.  After 1990, 200 were
privatized and another 80 were reclaimed by their farmer owners. Bulgarplod currently manages 55
stores,

COMPETITOR ANALYSIS

Quality of the product is a function of the processing equipment, know-how, and the quality and
regional characteristics of the fruit and vegetables. It was beyond the scope of this exploratory study to
develop a comprehensive equipment and quality profile for the main producers, but it would be feasible
to do so if there is interest.






BUSINESS GROWTH STRATEGY OPTIONS AND FUTURE MARKET SHARE

The following comments and recommendations generally apply to Storco Pleven and
Selvikonserv.

Discussion

The Bulgarian domestic market, formerly around 25 percent of production, is estimated to have
dropped to 12-15 percent in 1992, We believe that improvement will be very gradual and at best it will
rise to the 25 percent level. Thus, exports represent the logical alternative, Despite the loss of the huge
USSR market (70 percent of total exports in 1989), Bulgarian producers and their export agents have
managed to recoup most of the oss by boosting exports to Western Europe and the Middle East from 13
percent to 65-70 percent.
Implementation Plan

We believe that Storco and Selvikonsery can restore and improve their growth and profitability
through the implementation of the recommendations that follow:

Export Marketing Management

Option 1. Introduce export sales and marketing Mmanagement and techniques by hiring highly
qualified individuals who should be compensated on a salary plus commission basis,

Option 2. Appoint Mr. K. Lilov (of Bulgarconserv Ltd.) and Mr. R. Simov (of the company
America) as exclusive export sales agents with a performance bonus provision.

Option 3. Select a limited number of export agents on the basis of their track records in specific
foreign markets. Messrs. Liloy and Simov could be part of that group, serving the markets where they
are strong.

Promising Export Opportunities

Go aggressively after private label business in Western Europe, Canada, and the United States.

Brand Strategy

Develop brand names that are easy to read and pronounce in the West and in the Middle East.

Packaging

Upgrade packaging, which is inferior to most other exporting countries and gives the product an
inferior image:
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PROCESSED FRUITS AND VEGETABLES
GERMAN MARKET LIMITED STUDY

Per our mandate under the Bulgaria Food Privatization Project, the DAI team has analyzed the
potential for Bulgarian processed fruit and vegetable products to penetrate the German market. After
eight interviews with German importers in Hamburg, the DAI team has concluded that;

o Perceptions of inferior product quality associated with Bulgarian processed fruit and
vegetable products are overstated and, although important, are not prohibitive to market
entry into Germany; and

° Bulgarian individual enterprises must meet minimum product quality standards and reliably
fulfill predetermined supply contracts.

German Import Market

system. The distribution of imports is equally concentrated. Currently, there are 3-5 major importers
in Germany. These importers work directly with producers when warranted by the scale of the contract.
For specific products, they rely on agents that can afford to specialize in specific products or specific
countries. Importers will frequently sell their products under a private label.

argument is the successful penetration of Turkish canned mandarins into the historically Spanish canned
mandarin stronghold on the German market. German importers understand Eastern European countries
because they have maintained significant ties to Hungary, Yugoslavia, and Poland for the past 10 years.
However, current import duties of up to 22 percent of the value of finished products originating from
countries that are not members of the European Economic Community demand a significant price
competitiveness for German imports and create an incentive to import unfinished goods.

German Imports from Eastern Europe

German imports from Eastern Europe have been dominated by Hungary and, to a lesser extent,
Yugoslavia. More than five years ago, Hungary benefited from a first-mover advantage it secured by
adopting federal regulations that enforced German product quality standards for all jts exports,

2
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COMPARATIVE AND COMPETITIVE ADVANTAGE ANALYSIS
OF PROCESSED FRUIT AND VEGETABLE PRODUCTS
IN BULGARIA

The analysis of comparative and competitive advantage of processed fruit and vegetable products
in Bulgaria was conducted as part of a privatization project, financed by USAID, of two state-owned
enterprises. The analysis was conducted during a one-week visit to Bulgaria, followed by data collection
and analysis of information provided by the U.S. Department of Agriculture’s Foreign Agriculture
Service in Bonn, Germany.

Comparative analysis of Bulgarian producers is constrained by insufficient information on industry
and individual firm cost structure. More important, much of the available information is irrelevant
because the industry is in transition. Today’s best producer may not necessarily produce the best product
tomorrow.

Current conditions indicate that there is very limited competition in an industry that does not fully
understand its competitors, consumers, and markets. Bulgarian producers are just emerging from the old
Soviet economic system that dictated production requirements and prices to satisfy the planned economy.
State firms have not yet adjusted to the market economy and competitive forces emerging in Bulgaria that
will eventually determine the firms that will develop or exploit comparative advantages.

jam, other fruit jams, tomato ketchup, and frozen peas.

Bulgarian producers can further enhance the competitiveness of their products by improving
packaging of products to reduce transportation costs and improve shelf appearance.

METHODOLOGY

The comparative analysis of Bulgarian fruit and vegetable processors is based on one week of

. .

. interviews in Bulgaria with private and state brokers, officials of the Ministry of Industry, and

The information available for comparative advantage analysis is very limited. There are no
current data on industry cost structure available to compare the cost of production of Storco Pleven and
Selvikonserv with their local competitors. State firms have become very secretive about their costs of
production in the past year as competition has increased through demonopolization, lifting of production
controls, and liberalization of prices and trade. Previously, brokers had access to all cost information
for state-owned processing enterprises.






Producers are almost completely insulated from foreign buyers and their requirements. With few
exceptions, producers work through brokers to sell their prociucts overseas. Without direct contact with
market forces, consumers and foreign buyers, Bulgarian processors do not understand competition and
its requirements for product quality, pricing, and consumer preferences. Producers are adjusting to the
structural changes in their industry and striving to survive an extreme credit shortage and a troublesome
domestic economy. Several producers are just beginning to realize that market forces will soon determine
whether or not firms will survive.

The Bulgarian fruit and vegetable processing industry has the following characteristics:

o With the exception of the state monopoly in cardboard boxes, and oligopolies in the
production of tin cans, screw-on lids, and glass jars, most firms produce what is
perceived to be relatively generic products of equal or marginal quality.

o The industry is immature by Western standards, with dislocations in distribution systems;
poor marketing, production, and financial management capabilities; and no product
differentiation.

® The overall quality of production is below Western standards. There is limited
production for Western export markets. Traditionally, most exports satisfied the much
less demanding Soviet economies.

o Market information is very limited since the breakup in mid-1990 of state monopolies that
controlled production and distribution of the domestic and export markets.

® Producers have not developed the management and marketing skills or production
efficiencies to distinguish their products from competitors or to effectively target export
markets.

Quality Differentiation

Under the planned economic system in Bulgaria, brokers and distributors relied on state producers
to supply specific products for the domestic market and for export. Brokers knew the relative costs of
production of state enterprises because records were open, and brokers could determine prices based on
the quantity and quality requested by foreign buyers. Brokers had insider information about the
technology, production process, and cost structure for each state producer. Each region or state
enterprise was widely recognized for its comparative strength in particular products. Most important,
brokers usually had a personal relationship with plant managers and relied on their expertise to obtain
the quantities requested by foreign buyers at competitive prices. State firms relied almost entirely on
' brokers for exports.

Today, brokers say that they can no longer rely on the old system. Factory managers have been
replaced, some being appointed for political reasons, and the quality of production has diminished
significantly in some plants. Brokers do not assume that factories produce the quality required by their
clients. Recent demonopolization of the domestic distribution system controlled by Bulgarplod, and the
export system through Bulgarplodexport, has resulted in at least 30 small private export brokers and
distributors. These private brokers and distributors who formerly worked for state monopolies now
exploit the relationships they developed with foreign buyers to buy and sell Bulgarian preserves to export
markets.






TABLE 1

COMPARATIVE ANALYSIS:

(US$ PER NET TON)

EX-FACTORY PRICES OF PROCESSED FRUIT AND VEGETABLE PRODUCTS

Ketchup Strawberry Unpeeled IQF Peas Peeled
340g jars Preserve Tomatoes 10-17 Kg Tomatoes
Plastic Caps 370g jars 680g jars Boxes 820g Cans
Producer QLTY | Price | QLTY | Price | QLTY | Price | QLTY | Price | QLTY | Price
Plovdiv [ 676 I 475
Yambol It 710 405 I 440 |
Agusta ! 425 im{ 480
Gabrova QLTY
Lovech M 860 i 410
Sevlievo | 860
Slurmen in{ 910 400 440
Pazardjik | 450
Paruymai 660 1| 970 | 460
Ruse m | 475 m
Aitoc if 740 I
Pleven | 560 1017 I 603 I'| 500 450

Source: Information provided by BalkanKonserv and Bul

food commodities in E.:lgaria

LN

narKonserv, two brokers that export processed



Price Competitiveness

Price and quality are generally the most important indicators of competitiveness in i
markets. However, commodities such as fruit and vegetable preserves have highly segmen
and fluctuating prices that vary according to demand.

The key to competitive advantage for Bulgarian processed fruit and vegetable product:
them to international markets at competitive prices that meet quality standards. The followi
of competitive advantage examines the key competitive market indicator — C.LF. prices — o
products in Bonn, Germany. The analysis focuses on seven specific products and their C.I.F
competitive prices. C.I.k. prices allow comparison of Bulgarian products against non-EC
Competitive prices is a term used here to include import duties applied against C.I.F. pric
price comparisons against EC products.

The seven products selected for analysis include ketchup in 340-gram Lottles, peach
in 820-gram cans, strawberry jam in 454-gram jars, apricot jelly in 454-gram jars, peeled ar
whole/parts of tomatoes in 820-gram cans, and frozen peas in bulk or individually quick fro

The German/EC Market

The German market is one of the most promising and the most competitive in b
standards and prices. EC levies and sugar content duties applied against the value of importe
from Bulgaria and other non-EC countries reduce their price competitiveness by as much as :

The EC applies a schedule of duties that increases as the product comes closer to
Sugar content is the standard for taxing products that have higher value added content in the
chain. Imported intermediate goods, such as tomato paste that does not contain sugar, are tax
rates because these goods do not threaten local EC producers. Many products with low su;
are often important intermediate products in value-added production within the EC economie

Table 2 presents the EC’s harmonized system codes, duties, and sugar content duties fo
specific products. Table 3 shows the C.I.F. and competitive market prices for these produc
Germany. Table 4 indicates the total metric tons and C.I.F. prices per ton by country origi
by USDA’s Foreign Agricultural Service Office in Bonn, Germany. This table compares
competitive prices, including all duties, against EC member countries, and Bulgarian C.1.F. pri
non-EC countries. Data do not take into account quality of the products. Therefore, it is
determine how prices may vary by overall product quality.

Against EC member countries, Bulgarian strawberry and other jams and marmalad
ketchup, and frozen peas are very competitive. Duties on peaches in syrup and whole/pa
products are less competitive. Several brokers said that Bulgarian jams traditionally are very ¢
and have been the key product to open up new markets in the EC.

Bulgarian jams and marmalades, tomato ketchup, peaches, and frozen peas are very ¢
against non-EC producers. Bulgarian peeled tomato goods were imported in the largest quan
non-EC countries after Israel. While Israel’s prices for tomato products are 27 percent h
Bulgaria’s, substantially higher volumes for Israeli imports may result from consumer prefe
kosher products.

BEST AVAILABLE COPY -
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TABLE 2

EEC Duties and Harmonized System Codes for

Competitive Analysis

HS #

21032000

20079933

20079939

20021010

20021090

200438050

Product Description

Ketchup in 340 gram
bottles (twist caps)

Strawberry Jan in 454
g jars

Apricot Jelly in 454
g jars

Whole Pesled Tometoes
in 820 gram cans

Whole Unpeeled
Tomatoes in 820 gram
cans

Frozen Peas in bulk or
IQF

EC Duty
(Percent)

16
30
30

18

24

Sugar
Content

Sugar Content Duty

Duty US$
Per
Net Ton

145.47
272.74
272.74

0

c

Content %

30 -50%

50 - 70%

70 - 100%

ECU Per
100 Kg

Ton
20087071 Psaches in Syrup in 22 290.94 5-30% 11.18 145,47
820 g cans*

20.98

30.30

43.36

US$ Duty
Per Net

272.74
393.9

563.68

Source: Commission Regulation {EEC) No. 2505
No. 2658/87 on the Tariff and Statistics Nomen

1992

Definitions:

EC Duty = ad velorem tax on cost of product plus insurance

/95 of 14 July 1992 Amending Annexes | and Il to Council Regulation (EEC)
clature and on the Common Customs Tariff L267, Volume 35, 14 September

Sugur Content Duty Per Net Ton ig calculated at ECU 1.30 = US$ 1.00
Sugar Content Duty is based on percent of sugar content in the product
ECU is Economic Currency Unit

*The sugar duty is doubled for peaches with more than 15% sugar content





http:1,504.43
http:1,670.20
http:1,332.15
http:1,015.30
http:1,142.82
http:17,070.00
http:20,100.00
http:15,050.00
http:16,680.00
http:19,700.00
http:14,175.00
http:1,346.63
http:1,064.17
http:2,144.84
http:1,411.38
http:1,187.09
http:1,508.14
http:1,140.58
http:1,199.21
http:20,936.00
http:9,056.00
http:11,746.00
http:28,781.00
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http:1,958.00
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http:3,077.00
http:23,984.00
http:17,446.00
http:15,386.00
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TABLE 4

Competitive Analysis ot C.I.F. Prices in Bonn, Germany

Product at US$ Per Net Metric Ton , T B T T T
Stawberry | Other | Peaches 1~ Whole/Parts Tomato Ketchup Whole/Parts Frozen
Jam Jam/Pureo Syrup Tomatoes Other Tomato Sauce Tomatoes Peeled Peas

Product Origin HS#20079933 HS #20079939 HS #20087071 HS#2002103900 HS#210320000 HS#200210100 | HS#20049050
tep e | MU SMT L MTT T Mt | T M SIMT [ MY TSIMT | TTMT T eiMT MT_ T $/MT MT $IMT
EEC Countries ]

France 33.00] 2,869.46 161.00( 2,445.43 319.00 1,027.57 6.00f 5,008.06 406.00 1,782.87 2.00 1,882.35

italy 118.00( 2,205.62 492.00{ 2,282.15 445.00 947.88| 1,052.00 637.23 846.00 1,534.34 10,461.00 537.87 7.00| 1,252.86
Netherlands 106.00| 1,822.66 219.00{ 1,890.81 1.00{ 1,116.67| 1,013.00] 1,664.76 69.00 647.38

BelgiumyLux 189.00] 2,117.75 323.00( 2,174.47 1,056.00| 1,630.85

Swizerland 0.00| 5,050.00 4.00f 4,280.49

Austria 2.00f 6,036.84 11.00| 4,479.09

Finland 0.00; 4,500.00

Denrmark 7.00| 2,279.73 28.00| 2.314.80 43.00 714.59 82.00| 1,341.47 22.00 516.67

Great Britaln 800| 6,749.37] 35.00| 4,118,891 | __ 317.00 ,250.14 o

Bulg. Comp. Prices [ " 1" 2714484]_ | 167020] 1,064.17 _ 890896 | jaii.a8 873.80 1,167.31
Non—EEC Countried

Greece 2,483.00 993.89 0.00 0.00 1.00| 2,250.00

South Africa 358.00| 1,037.87

USA 0.00( 6,700.00 1.00] 11,250.00 2.00| 1,588.24 261.00| 2,459.12

israel 201.00 551.47

Bulgana 2.00 418.75 33.00 434.66

CSFR 13.00 306.82 1.00| 3,366.67
Russia 2.00 961.90 3.00 268.00

Turkey 0.00| 3,350.00 4.00( 1,883.72 4.00f 1,125.00 10.00 453.85

Hungary 39.00| 1,087.47

Mexico 17.00 1,038.46

Thailand 1.00| 2,250.00

China 12.00| 1,056.52

Spain e b b )] 1.00] 144286 .| | _20600] 238200] 26.00 79253 N
Total MT =~ .46300] | 1,280.00 .1 . 368100 | 107500] 1425000 _  |10839.00 ...8oof
[ Bulgarian CIF Prices| _ 1508.14] 1,142.82 - 687.14] 800.34] ; 1,140.58 785.78] 999.23]

Source: USDA's Foreign Agricultural Service Office in Bonn, Germany
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Most of the C.LF. prices calculated in Table 3 are based on ex-factory prices quotec
brokers. Comparison of prices, however, is not always a precise measure of competitiven
of hidden subsidies and the price elasticity of these commodities. This is particularly true of
of the former Soviet Union because prices were often subsidized heavily to gain scarce hard
order to purchase machinery parts for plant operations, or simply to bolster the treasury. Sul
explain discrepancies between prices quoted from different sources. For example, note that t
C.LF. price for canned whole peeled tomatoes, $434.66 per net ton, is the lowest among b
non-EC countries. The C.I.F. price useqa ir: our analysis, calculated in Table 3 at $785.78 b
factory prices and cost of freight, is significantly higher.

Packaging

Current packaging technology in Bulgaria is antiquated by Western standards.
monopoly produces boxes of low-grade paper that do not protect the contents adequately. I
boxes are produced to respond to prices established by weight, rather than by size. Conseque
usually do not accommodate their content efficiently because the manufacturer of boxes is m
produce and sell the heaviest box — regardless of how well it accommodates canned product
estimate that Bulgarian products are 5 to 6 percent more expensive in freight costs because of
packaging. Demonopolization of the manufacture of boxes, brokers argue, would significas
waste and freight cost.

Packaging also does not serve important marketing purposes. Labels are poorly de
unattractive, and labels frequently peel off of their containers. One broker said that Bulgaria ]
label-producing capability. On several occasions, Bulgarian producers sourced labels from Gre
who could write Arabic script required in Middle Eastern markets because local printers
produce the script or meet the printing deadlines. Bottles often have a green tint, which
appearance of the contents, and some liguids are packaged with bubbles that do not present
shelf appearance.

|

These packaging deficiencies are particularly important in the EC market where 50

consumers will notice qualitative differences. Brokers believe that improved packaging wo
Bulgarian products to compete more effectively with Hungarian, Polish, and EC producers, ]
satisfy private label buyers.

Transportation

Until recently, the Bulgarian truck fleet was dominated by state firms rather tH
businesses. Transportation was frequently cumbersome and not as efficient as it should b
Western export markets.

l

Despred, the state freight-forwarding company, and Somat, the largest road transport|
controlled almost 100 percent of the transportation sector until 1990. Today, Despred mair
about 45 percent of the market share for container freight while Somat maintains 50 percent of
after demonopolization. ‘

Transportation prices and modes are quiic competitive. A number of new private tr:j

firms tounded by former employees of Despred and Somat have entered joint ventures with P
Western Europe to create strong competition against the former state monopolies.

REST AVAILARLE corPY (
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Western Europe, the United States, the Middle and Far East, and Africa, Bulgaria has about 7,500
registered trucks and sufficient railroad facilities. Somat and Despred handle both refrigerated and
general freight. An estimated 40 percent of the freight is refrigerated.

Bulgaria is strategically positioned to serve important markets in Europe and the Middle East.

While transportation efficiencies can still be improved, freight costs are not considered a disadvantage
that limits the competitiveness of Bulgarian processed fruit and vegetable exports.
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EXECUTIVE SUMMARY

One of the purposes of the Food Industry Privatization in Bulgaria Project is to provide a model
for the newly created Bulgarian Privatization Agency and for the State ministries and municipal councils
involved in the privatization process, particularly those state-owned enterprises in the food processing or
agribusiness sector. The author was asked, in response to the legal and institutional portion of the
project, to review, evaluate, and offer recommendations on the following issues:

® Inconsistencies or gaps in the legal structure that could prohibit or slow down the transfer
of ownership;

® The institutional framework required to implement the privatization laws; and

®  Strengths of restitution claims, particularly those relating to Storco Pleven and Selviconserv,
the two state-owned enterprises selected in Phase I of the project for the pilot privatization
program.

Many of the inconsistencies or gaps in the legal structure that pertain to privatization can be
rectified by amending the 1992 Transformation and Privatization of State-Owned and Municipal-Owned
Enterprises Act (referred to in this report as the Transformation and Privatization Act) and other laws,
and by preparing one Council of Ministers’ decree implementing the Act to:

® Eliminate inconsistent terminology for business organizations:

® Clarify the status of the nontransformed enterprises;

® Clarify the status of mandatory transformation to commercial partnerships;

® Offer guidance for the transformation of municipal enterprises;

® Clarify the status of property to remain in state ownership;

® Offer guidance on the preparation of prospectuses;

® Clarify the provisions for restructuring debts of privatizing state-owned enterprises;

® Permit broader use of money received from the sale of state-owned enterprises; and

® Offer guidance on the documents transferring state-owned and municipal-owned enterprises
to private ownership.

The number of decrees applicable to the Transformation and Privatization Act produce a
confusing situation, as does the inconsistent terminology used in the Act and in the 199] Law on
Commerce to designate business organizations. A Council of Ministers’ decree can offer guidance,
particularly on the preparation of prospectuses and documents transferring enterprises to private
ownership. '
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Two prime, related issues that must be clarified to promote the rapid transfer of owne
® Restructuring debts of privatizing state-owned enterprises; and
® Permitting a broader use of money received from the sale of state-owned enterpr

Many of the state-owned enterprises accrued large debts during the period they were ur
ownership and management. Proceeds or revenues from the sales of a particular enterprise
enterprises should be used to liquidate or restructure those debts. Proceeds or revenues from |
one enterprise could also be used to liquidate or restructure the debts of another enterprise. Cl.
should be made as to whether the Council of Ministers’ Decree No. 234 of 24 Novembe
applicable to only those enterprises that come under the Ownership and Use of Farm Land A
or to all state-owned enterprises. Permission should also be given to use the proceeds or reve
the sale of state-owned enterprises to complete construction projects started during state owne
stopped during the privatization process because of financial difficulties.

The institutional framework established for privatization, which involves many gc
authorities and bodies, is complex and time consuming and can cause undue delays in the pri
process. Many of the Ministries and the Privatization Agency need more employees devo
privatization process. Some of the following institutional steps need clarification, while othe
combined to simplify the process, and thereby decreasing the time needed for privatization:

® (Clarify the prioritization process for privatizing enterprises;

® Require a time frame for privatizing all enterprises, regardless of whether they t
transformed;

® Increase the 10 million leva limitation for privatization by Ministries;

® Simplify the procedures for present and certain former employees to purchase
interest on preferential terms; and

® Combine many of the features in the two required appraisals.

Priorities have to be established on privatizing state-owned enterprises. The Privatizatio
prepares an annual program with minimum targets and goals, but it is not clear whether the !
inform the Agency what enterprises to include on the list in the program, or whether the Agenc
ine Ministries what enterprises it will include on the list. In addition, management boards an
enterprises can submit a proposal for a decision to privatize. Government authorities can negate
year time limit for privatization by delaying transforming enterprises to commercial partnersh
10 million leva limitation requires the Privatization Agency to become involved in the privat
too many enterprises; therefore, the 10 million leva limitation should be increased to 100 or 15
leva to decrease the number of enterprises for the Agency to privatize.

Council of Ministers’ Decree No. 105 of 15 June 1992 requires an appraisal of the prope
governing the assets of an enterprise and then an appraisal of the value of the enterprise after 2
has been made to privatize. Many of the features of these two appraisals can be combined to s
The prime institutional issue involved with the privatization process is to simplify the proce
present and certain former employees to purchase shares or interests on preferential terms.
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The Transformation and Privatization Act must satisfy present and certain former employees’
rights to preferential participation in acquiring up to 20 percent of the shares and interests in state-owned
and municipal-owned enterprises that have been transformed into commercial partnerships at 50 percent
of value. This requirement can, however, cause delays of up to three months or longer in the
privatization process. Preparation of information on persons entitled to purchase shares or interest on
preferential terms could start immediately after a decision has been made to privatize, rather than waiting
for two weeks after a three-month lapse from the date of commencing issuing stock in the enterprise.
The meeting with those eligible to purchase interests in private limited companies could be held soon after
the decision is made to privatize the enterprise. Present and former employees can appeal the content
in the information to the District Court if they have a disagreement, which could cause lengthy delays.

To eliminate the delays and move the privatization process along rapidly, 20 percent of the shares
or interests in the privatizing enterprises could be immediately set aside for the present and former
employees. Unused shares or interests could be sold later if not needed for present and former
employees.

Determining, processing, and settling restitution claims made by former owners of land now
included in the privatizing enterprises and other property improvements on that land are dependent upon
several factors. The first step is to determine whether the claimant or his or her heirs actually own a
parcel of land, and, if so, determine if that parcel of land is now a part of the privatizing enterprise. If
the answer to those questions is yes, the former owner is entitled to restitution.

The next step is to determine the law, act, or decree by which the former owner’s property was
nationalized or expropriated. If it was nationalized or expropriated under one of the laws, acts, or
decrees listed in the Restitution of Nationalized Real Property Act, the former owner may be entitled to
restoration of the land and the improvements made by the State or municipality on it. The former owner
must declare his or her right to restoration within two months after the publication date of the decision
to privatize the enterprise to be eligible for that form of restitution. If the former owner fails to declare
his or her right to restoration in the two-month time period, he or she or their heirs are only entitled to
compensation,

All other former owners are entitled to proportionate parts of the shares or interest in a
privatizing enterprise based on the present value of their former property in comparison to the total
present value of the privatizing enterprise, except if restoration claims were filed under the Restitution
of Nationalized Real Property Act. Former owners have until May 12, 1993 1o file this type of restitution
claim or within two months after the publication date of the decision to privatize, whichever is sooner.
Storco Pleven and Selviconserv have to follow these steps to determine the legality of the claims filed
against their land and property.

Restitution claims submitted to Storco Pleven and Selviconserv — both state-owned enterprises
transformed into single-person commercial partnerships — by former owners of land that has been
incorporated into the state enterprises should be processed according to the procedures specified in the
Transformation and Privatization Act. The two single-person commercial partnerships are being
privatized under the Transformation and Privatization Act, and therefore the restitution claims provisions
of this act prevail over the other restitution claims laws. In addition, the restitution claims provisions of
the Transformation and Privatization Act incorporate most of the laws, acts, and decrees whereby real
property was nationalized or expropriated.



vi

To summarize, the procedures and steps for processing restitution claims are as follov

File the restitution claim application with the municipal council having jurisdictio:
property;

Determine if the restitution claim application was timely filed; such claims mus
within one year after the effective date of the Transformation and Privatization Act
two months after the publication date of the decision to privatize the enterprise, v
is sooner;

Determine through land records if the applicant and former owner was actually t
of the particular parcel of land in question;

Determine if the particular parcel of land has been incorporated into the p:
enterprise;

Determine the former law, act, or decree under which the particular parcel o
question was nationalized;

Determine if the former owner ever received compensation upon nationalizatic
particular parcel of land in question;

If the former owner has had his or her land expropriated under one of the laws or 2
in the Restitution of Nationalized Property Act, he or she must declare his or he
restoration to the authority or body empowered to privatize within two months
publication date of the decision to privatize the enterprise;

Determine the amount of compensation the former owner is entitled to if he or sh
exercise his or her restoration rights in a timely fashion;

Determine if the particular parcel of land in question that is not a built-up portic
privatizing enterprise was formerly farm land; !

Municipal council should appoint appraisers to determine value of the particular -
land in question

Communicate the appraisal to the former owners;

Determine the proportionate part of the shares or interest in any partnership form
the privatizing enterprise that the former owner is entitled to receive;

Determine if the former owner will appeal the appraisal to the District Court;

Municipal council then transmits the restitution claim, with all accompanying mat|
information, to the Council of Ministers; and

Council of Ministers approves the proportionate share or interest in the new p
enterprise and transfers the share or interest to the former owner.
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INTRODUCTION

Development Alternatives, Inc. (DAI) is responsible for Phase II of the Food Industry
Privatization in Bulgaria Project it has under contract with the U.S. Agency for International
Development. Its task is to concentrate on implementing the pilot privatization of two state-owned or
municipal-owned food processing or agribusiness enterprises, or segments of them, that were selected
during Phase I of the project. One of the purposes of the project, among others, is to develop a model
for the newly created Bulgarian Privatization Agency, and for the State Ministries and municipal councils
involved in the privatization process of other state-owned and municipal-owned enterprises, particularly
those in the food processing or agribusiness sector. Two state-owned food processing or agribusiness
enterprises, Storco Pleven and Selviconserv, were selected in Phase I of the project by DAL, for this pilot
privatization project. Because of the difference in the book value of the fixed assets of the two
enterprises. Storco Pleven, the larger of the two, is to be privatized by the Privatization Agency and the
smal.er, Selviconserv, is to be privatized by the Ministry of Industry.

The first sections of this report, which are intended to provide legal background, relate to the
Bulgarian legal system, ownership of property, and privatization laws and procedures used to privatize
state-owned and municipal-owned enterprises. Later sections relate more to the legal and institutional
analysis assigned to the author in its Scope of Work for the legal portion of Phase II of the project.

laws or acts to assess the effectiveness of the institutions. Finally, policies and procedures for processing
restitution claims under the privatization laws, particularly those submitted by former owners whose land
is now a part of Storco Pleven and Selviconserv enterprises, are reviewed and evaluated.

Scope of Work

The Scope of Work for the legal and institutional analysis portion of the Bulgarian Food
- Privatization Project to be performed while in Bulgaria from 13 February 1992 10 20 February 1992 had
- the following three objectives:

(1) Evaluate the existing privatization-related laws in Bulgaria, including the Law on
Commerce, and identify important inconsistentcies or gaps in the legal structure that could
prohibit or seriously slow down actual transfers of ownership. Recommend appropriate steps
to cctify problems identified.

State Gazette, No. 35, 18 May 1992,



(2) Evaluate the institutional framework mandated to implement the privatization laws :
its effectiveness. Recommend appropriate steps to rectify problems identified.

(3) Review and determine the strength of the restitution claims submitted by former ¢
land to Storco Pleven and Selviconserv based on the existing Bulgarian legal

system and government policy on restitution.

In addition, specific issues to be resolved should be identified and actions recommended
the existence of a complete, rational and effective legal and institutional system for privatizati
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BULGARIAN LEGAL SYSTEM

Bulgaria’s Constitution adopted by the National Assembly on 4 December 19472 created the legal
base for transforming the country into a one-party State with a centrally planned economy and declared
the Communist Party to be the leading force or role in society. A new Constitution adopted by the
National Assembly on | May 1971° that superseded the Constitution of 1947 transformed the State from
"a State of proletarian dictatorship” to an "all-people’s State.” It was approved in a National referenduin
on 16 May 1991. Aricle 5 of the Constitution of 1971 provided that "national sovereignty, unity of
power, democratic centralism, socialist democracy, legality and socialist internationalism" were the main
principles of Bulgaria’s political system. This 1971 Constitution consolidated the role of the Bulgarian
Communist Party as the guiding force in society and further centralized State power.

The National Assembly, officially known as the Grand National Assembly, which was the sole
legislative body of the Republic* and supreme body of State power under the 1971 Constitution®
combined the legislative and executive functions of the State. It consisted of 400 representatives elected
for five-year terms from constituencies with equal numbers of inhabitants.5 Therefore, the National
Assembly was a representative body of National scope and expressed the will of the Nation and embodied
its sovereignty.” All oiher State bodies or organs were directly or indirectly derived from it and were
under its guidance and control.® The National Assembly was called into session at least three times a
year by the Council of State and when requested by one-fifth of the Assembly’s members. Legislative
bills were submitted by the Council of State, Council of Ministers, standing committees of the Assembly
and its members.?

A new 40-member body, the Council of State or State Council, was established by the
Constitution of 1971 to be the permanent collective head of State or a supreme constantly functioning
body of the National Assembly. The Council of State, which was responsible to the National Assembly
under the Constitution, consisted of a President, who was the Secretary General of the Communist Party,
Vice-President, Secretary and members, all of whom were elected and dismissed by the National
Assembly and were members of it as wel] 10 Its duties were to see that the National Assembly
requirements of the laws adopted by the National Assembly tasks created by laws were performed and

"~

Bulgaria Constitution of 1947, State Gazerte No. 184, 1947.

* Bulgaria Constitution of 1971, State Gazette No. 39, 18 May 1971.
* Md., Article 77.

5 M., Article 66, paragraph 2.

¢ Id., Article 67.

" Id.. Article 66, paragraph 1.

* ld., Article 67, Article 68, number 18,

' Id., Article 80.

" Id., Aricle 90, Article 92, paragraph 2,






with the other parliamentary groups. The National Assembly elects the proposed candidate as Prime
Minister and upon his or her recommendations, the various Ministers. !

The Council of Ministers still retains its executive and administrative powers under the
Constitution of 1991. It is still responsible for public order, National security, foreign policy, public
administration, implementing the budget and managing State property.'6 It still has the right to issue
decrees, executive orders and decisions based on authority delegated to it by law. The Council of
Ministers formerly used this delegated legislative power extensively due to the generality of many laws.
A constant stream of decrees. sometimes at odds with laws and often unpublished, created a very
uncertain legal environment. Many decrees and regulations are still issued, but the underlying laws tend
to have more substance, thus, better confining the scope of decree-making authority. Regular publication
of decrees and regulations is now normal.

Bulgaria has a three-tiered system of government. Below the central government are 27 provinces
(okrugs) and one city, Sofia, which also has the status of a province and is divided into administrative
areas.!” Subordinate to the 27 p:ovinces are more than 1,000 urban and rura] communities (obshtina),
such as municipalities and villages, constituting the third level of government. The provinces and
communities are governed by locally elected People’s Councils, as the organ of supreme power, and
executive officials elected from the councillors to implement State policy in their geographic areas.

The role of local authorities in designing and implementing local policy is expanding rapidly in
Bulgaria. Municipalities used to be subordinated to the State and provincial governments and their rights
were unclear. Even though they were sometimes charged with the administering of State property, they
rarely owned property in their own name. Municipalities under the Constitution of 1991 have clearly
defined property rights and, for the first time, their own budgets.

Bulgaria’s main source of law is its Constitution and its main source of legislation are the acts
adopted by the National Assembly. Acts must be in harmony with the Constitution which forms their
legal basis. Under the Constitution of 1971 only the National Assembly was allowed to decide whether
acts were inconsistent with the Constitution and whether they were adopted according to the required
procedure.'® Unless otherwise specified in an act, Bulgarian acts become effective three days after
publication in the State Gazette.

Closely related to acts as a source of law are decrees which were issued by the former Council
of State for changing the law or modifying individual legal provisions when the National Assembly was
not in session; however, the decrees had to be sanctioned subsequently by the National Assembly at its
next session. The Council of Ministers could and is still empowered to issue decrees that have legislative
force either by virtue of an authorization from the National Assemtly or on its own initiative in its
capacity as the executive and administrative body. Decrees are used to adopt regulations, ordinances and
orders to amplify certain legal text or settling points on the application of the law. Regulations are rules
having the force of law issued by an executive governmental authority to implement, clarify and explain

B M., Article 99.
' Id., Article 105.
17

Bulgaria Constitution of 1971, supra note 3, Article 109.

% Id., Article 85.
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OWNERSHIP OF PROPERTY

Bulgaria moved quickly to strict central planning and control after World War II with extensive
nationalization beginning in 1948. Industry, mining, insurance, transportation and banks were
nationalized and cooperative farming was gradually established as the predominant method of cultivating
land. The collectivization of agricultural land into cooperatives, completed in the early 1950's, concluded
the process of transforming the Bulgarian economy into a centrally planned and bureaucratically regulated
system. Thus, the volume of socialist preperty substantially increased and had to be administered in a
planned way. Two kinds of bodies or organizations were needed for this purpose: (1) a State planning
committee as a central body to establish planning assignments aimed at planned development of the
National economy; and (2) socialist organizations, such as State enterprises and cooperatives, to transform
these assignments into reality.

In addition to adopting the Constitution by the National Assembly on 4 December 1947.'° which
was a socialist Constitution and had extensive provisions on property, the pre-war laws on property and
obligations were explicitly abrogated in 1951 and replaced by socialist legislation. Next to the
Constitution, the Law on Property of 195120 was the most important source of property rights and
replaced the pre-war version of defining property rights and relations of individuals.

A unique feature of socialist property law is its concept of hierarchy of property based on
ownership. The two socialist Constitutions of 1947 and 1971 differentiated between socialist and personal
property (citizen’s or individual’s property) and defined the main categories of ownership. Socialist
property, which formed the basis of social structure in Bulgaria and was the source of the country’s
wealth and power, consisted of State property (people’s property), cooperative property and social
organization’s property.?! Such socialist property was to be ‘administered in the interest of all the
people.??  State or people’s property was the main form of socialist property and determined the
socialist nature of cooperative property and the property of social organizations.?> Such property
belonged to the people in the person of the socialist State.** The different forms of socialist property
were related in their development and were to be eventually transformed into a single form of State or

people’s property.*

State or people’s ownership—ownership by all the people in theory, but by the State in
practice--was the highest category of ownership and received special protection. Such property included
virtually ali urban industrial property for means of production, commercial property, mineral resources

** Bulgaria Constitution of 1947, State Gazette No. 184, 1947.

 Law-on Property of 1951, State Gazette No. 92, 16 November 1951.

* Bulgaria Constitution of 1971, State Gazette No. 39, 18 May 1921, Article 14,
= Law on Property of 1951, supra note 20. Article 3.

B Bulgaria Constitution of 1971, supra note 21, Article 15.

* [d., Articles 14 & 15: Law on Property of 1981, supra note 20, Article 4.

* Bulgaria Constitution of 1971, supra note 21, Article 15, paragraph 2.



http:State.24
http:organizations.23




cooperatives owning their land. The law prescribes the type and range of the means of production that
may be held as private property, 30

The personal or individual property of citizens includes objects personally used by them or their
families. The State encouraged housing construction with credits and by granting the right to build on
state-owned plots. Individuals may own one residence per household as personal property. Personal
property also includes the buildings erected by citizens for their recreation, such as villas, country houses
and bungalows, with one vacation home per household, and their savings deposits. Individuals are not
permitted to own separate rental houses because they are considered a means of production. The State
protected personal property acquired by work or in other lawful manners, but it could not be used
contrary to society’s interests.’! A trend has been to increase the volume of personal property.
Individual property rights and transfers were geverned during the socialist period by the Law on Property
of 1951.

The State does not itself administer the property it owns, but leaves the "operative administration"
to State institutions, State economic organizations or cooperatives.? "Operative administration” gives
the right to possess, use and dispose of property in accordance with the law and the organization’s
economic objectives. Transactions concluded by them within this framework relate to the institution as
an independent legal body.

Under the Marxist doctrine of "indivisibility of ownership,” neither the state-owned nor
municipal-owned enterprises own the real property they use, manage or transfer, rather they have a
ownership-like rignt of "operational management.” State-owned enterprises that "operationally manage"
property could in some cases lease it, but they could not sell it. The relevant overseeing Ministries have
ultimate decision-making authority with regard to such property.

At present, all parties accept the basic principle that the Council of Ministers controls real
property atrached to state-owned enterprises, while municipalities have somewhat more independent
authority than state-owned erierprises. Under the Property Act of 1951, the chairman of the local
municipal council could transfer state-owned residential property within municipal boundaries to
individuals and lease commercial space (o private entrepreneurs at prices fixed by the Council of
Ministers. However. there is still considerable uncertainty about the exact powers of municipalities with
respect to the property they control, including what property they actually own, rather then just
administer, and who sets sale prices and is entitled to sale proceeds.

The hierarchy of property was eliminated with amendments in 1990 to the Constitution of 197]
and with the adoption of a new Constitution in July 19912 Article 19 of the Constitution of 1991
states that the economy of Bulgaria is now based on free enterprise and that domestic and foreign
investments are to receive equal treatment. Article 17 grants full and equal protection to all property
-regardless of its ownership and it forbids expropriation except for carefully defined public purposes and
with full and adequate rompensation. The Law on Property was amended in 1990 to eliminate some of

* Id., Article 21, paragraph 2, Article 25, paragraph 2,
" Id., Article 21, paragraphs 4 & 6.
* Id., Article 17; Law on Property of 1951, supra note 20, Article 7.

* Bulgaria Constitution of 1991, State Gazette No. 56, 13 July 1991.
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LAWS RELATING TO PRIVATIZATION

Decree No. 56, 1989

Prior to the adoption of laws or acts directly relating to privaiization, the Council of State issued
Decree No. 56 of 13 January 1989 on Economic Activity’” as Bulgaria’s first attempt to restructure and
decentralize the management of state-owned enterprises, as well as to allow private investment in
commercial activities to promote jts transition to a market economy.  Article 1, paragraph 1, of the
Decree stated that "Economic activity shall be carried out as the basis of all forms of ownership: State
and municipal property consigned for management, property of cooperative and public organizations, of
citizens, foreign legal and natural persons and property under joint forms of ownership." Firms were
to be the main form for carrying out economic activity;*8 however, individual citizens and groups of
citizens could perform economic activities without registering as firms.3?

Decree No. 56, which was approved by the General Assembly on 9 December 1990. was
corrected once in 1989 and amended three times in 1989,%! three times in 1990*2 and five times
in 199].43 Chapter One on "General Provisions" and Chapter Two on "Firms" were later repealed or
superseded by the Law on Commerce Portions of Chapter Five, on "Economic Activities in the
Country of Foreign and Mixed Firms," (Articles 99 to 106) were repealed by the Law on Foreign
Investments adopted by the National Assembly on 17 May 199] 45

Many of the former forms of private firms or companies were re-established in Bulgaria under
Decree No. 56. Firms are proprietary, social and organizationally autonomous entities participating in
economic activities with their own name and perform business as an autonomous account; they are legal

7 Council of State Decree No. 56 of 12 January 1989 on "Economic Activity," State Gazette No.
4, 13 January 1989, as amende .

® Id., Article 2, paragraph 1.

¥ Id., Article 2, paragraph 3.

' State Gazette No. 16, 1989,

I State Gazette Mo, 38, 39 & 62, 1989.

* State'Gazerte No. 21, 3] & 101, 1990.

¥ State Gazette No. 15,23, 25, 40 & 48, 199] .

“ Law on Commerce, State Gazette No. 48, 18 June 1991, Interim and Concluding Provisions,

Clause 1.
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Foreign legal and natural persons are now permitted to perform economic activities in the country
under Decree No. 56.57 Economic activities performed and investments of foreign legal and natural
persons made in the country are protected by the State. The State ensures equal economic and legal
conditions for performing economic activities and for foreign investments in the country .8

A stock firm is one whose principal fund is divided into shares of stock®® and the minimum face
value of the principal fund must be ar least | million leva.®? Shares may be personal or to the bearer
and natural persons can acquire either:®! the minimum face value of one share must be 50 leva.52 One
share of stock entitles its owner to one vote in the stockholder-’ assembly, the right to a dividend, and
the right to a liquidation dividend in proportion to the face value of the stock.5® Founders of the stock
firm consist of two or more legal or competent natural persons® and it is founded by a memorandum
of association and charter.° The principal organs of a stock firm are the stockholders general
assembly, management board, supervisory board and general manager, 56

The principal fund in a limited liability firm can not be less than 50,000 leva,% in which all the
partners hold shares® that are indivisible.5 Such firms are founded by at least two legal and/or
competent natural persons on the basis of a memorandum of association and charter adopted by the
partners.”® The liability of the partners for the firms obligations are limited to their shares which they
have deposited or are obligated to deposit in the principal fund.”!

7 M., Article 3.

8 Id., Article 4, paragraph 2.

® Id., Article 32,

® Id., Article 34, paragraph 1.
* Id., Article 34, paragraph 2.
" Id., Anticle 34, paragraph 3.
® Id., Article 34, paragraph 4.
% Id., Article 35.

% Id., Article 33, paragraph 1.
Id., Article 33. paragraph 4.
"’ Id., Article 44, paragraph 3,
" Id., Article 44, paragraph 1.
® Id., Aricle 44, paragraph 3.
" Id., Article 45, paragraph |.

' Id., Anticle 44, paragraph 2.
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Decree No. 56 not only pertiined to the organization and operation of State, municipal and
private proprietary business firms, hut to bankruptcy and liquidation of firms: State regulations of
economic activities: economic activities in the country of foreign and mixed firms; economic conditions,
including taxation, currency regulations and social security; and the acquisition of immovable property
and real rights over it. That portion of the Decree relating to economic activities of foreign and mixed
firms was repealed and replaced by the Law on Foreign Investments adopted by the National Assembly
on 17 May 1991.86 Many parts of Decree No. 56 remaining in effect still apply to operating enterprises
that either have or will be privatized.

Significant Legislation, 1991-1992

The primary law or act relating to privatization of state-owned and municipal-owned enterprises
is the Transformation and Privatization Act adopted by the National Assembly on 23 April 1992. Other

having a direct relationship to the privatization of state-owned and municipal-owned enterprises, listed
in order of their adoption, are:

® Ownership and Use of Farm Land Act.%’
®  Protection of Competition Act, adopted by the National Assembly on 2 May 1991 88

¢ Law on Commerce, adopted by the National Assembly on 16 May 1991, also referred to as
the Commercial Code or Trade Act.%

® Formation of State Property Sole Proprietor Companies Act, adopted by the National
Assembly on 27 June 1991, also referred to as the Law on the Conversion of State
Enterprises to Private Companies.®

* State Gazette No. 47, 1991. See note 51, supra.

3

State Gazette No. 17, 1 March 1991, as amended.
¥ State Gazette No. 39, 17 May 1991.
% State Gazette No. 48, 18 June 1991,

¥ State Gazette No. 55, 12 July 1991,
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if not sold. it is purchased by the municipality within three months at a price established by the Council
of Ministers.”® Foreign legal persons or foreign nationals may, however, lease farm land.%®

Owners of farm land are free to determine its manner of agricultural use;'® however, the use
may not be detrimental to the soil and it must be in compliance with sanitation, fire and safety regulations
and heaith and environmental protection standards. '°!

Farm and other land will be restored or reinstated in ownership to the former owners or their
inheritors under the following circumstances:

® If they owned the farm land prior to the establishment of Cooperative Farms and their farm
land was incorporated in them.!02

® Ifthe land is farm yards managed as farm land by Cooperative Farms or State Farms.!0?

® Ifthe land is incorporated in Cooperative Farms or State Farms and is located within the
building development boundaries of settlements. except where the buildings were legally
erected on the land by third persons or where the right to build was concluded and the
construction of a legally permitted building has begun. 104

Former owners of land incorporated in Cooperative Farms or State Farms and built-up or used
for projects that do not permit ownership restoration or reinstatement shall be compensated, at their own
request, with land of equivalent area and quality from the State or municipal land reserve, or by terms
and procedures provided by law.'® Nationalized farm land that cannot be restored or reinstated in
ownership for other reasons will be compensated for by terms and procedures provided by law.106

® Id., Article, paragraph 4; Rules for Farm Land Act, supra note 97, Anrticle 2, paragraph 3.

® Farm Land Act, supra note 94, Article 3, paragraph 5; Rules for Farm Land Act, supra note 97,
Article 2, paragraph 4.

' Farm Land Act. supra note 94, Article 4, paragraph |; Rules for Farm Land Act, supra note 97,
Article 3, paragraph |.

! Farm Land Act. supra note 94, Article 4, paragraph I Rules for Farm Land Act, supra note 97,
Article 4, paragraph 1.

' Farm Land Act, supra note 94, Article 10, paragraph 1.
"' Hd., Article 10, paragraph 6.
"™ Id., Article 10, paragraph 7.
105

ld., Article 10b, paragraph |.

'™ Id., Article 10b, paragraphs 2 & 3.
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setting forth the boundaries of the restored or reinstated land.!!” Whenever former real boundaries are
nonexistent, the Municipal Land Board restores or reinstates ownership within new boundaries that are
equivalent in area and quality in compliance with the plan of farm land division based on the principles
of reallotment.''® Farm land remaining after former owners have had their land restored or reinstated
remains a part of the municipal land reserve.'!®

Landless persons and small landowners are to be given land from the State or municipal land
reserves by the respective Municipal Land Boards on terms determined by the Council of Ministers.!20
The date of ownership for land given these persons is the date that the Municipal Boards’ rulings become
effective.'?! Persons given land may not transfer it for 10 years from the date of receiving it unless
it is transferred to the State or municipality.!22

Among the persons eligible to receive property, preference is given as follows to:

® Persons engaged in farming in a local settlement.

® Persons residing permanently in a local settlement and who relinquished land to the land
reserve in another settlement.

® Graduates in farming and young couples undertaking to engage in farming.
® Persons whose farm land was taken for State or policy needs.'?3

Preference among the applicants in the same category is given to those who do not own any land
or own less by comparison with others.!24

The State retains ownership of farm land that it possessed on the effective date of the Ownership
and Use of Farm Land Act,'* except for that land subject to restitution, 26 Additionally, the State
retains the ownership of farm land allotted to: (1) research, research and manufacturing, academic

17

Farm Land Act, supra note 94, Article 17, paragraph 1.
""" Id., Article 17, paragraph 2.

" Id., Article 19.

' Id., Article 20, paragraph 1.

"' Id., Article 23.

'® Id., Article 20, paragraph 2.

Id., Article 21, paragraph |.

'* Id., Article 21, paragraph 2.

See note 94, supra.

' Farm Land Act, supra note 94, Article 24, paragraph 1,
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as pig breeding farms, poultry and egg producing farms, dairies and grain and fodder plants, is the
responsibility of another Deputy Minister of Agriculture. State-owned enterprises in the food processing
or agribusiness sector are privatized by the Ministry of Industry or Privatization Agency, depending upon
the book value of the fixed assets of the particular food processing or agribusiness enterprise.

Council of Ministers Decree No. 234 of 24 November 1992 on the "Transformation into State
Debt of Bad Bank Credits to Sole Proprietor Companies with State Property and State-Owned Firms, and
on Clearing the Credit Portfolios of the Commercial Banks with Over 50 percent State
Participation, "!37 permits single person or sole proprietor companies owned by the State, state-owned
enterprises and other organizations terminated by Section 12 of the Transitional and Concluding
Provisions of Ownership and Use of Farm Land Act!®8 to write off bad debts to banks or to have them
reconstructed into State debts under certain circumstances, 139

Section 12 of the Transitional and Concluding Provisions terminated all existing Cooperative
Farms and farm cooperatives established under the former Cooperative Organizations Act,!40 existing
organizations registered under Decree No. 922 of 1989 on "Land Use and Farming"!4! and existing
organizations registered under Council of Ministers Decree No. 56 of 12 January 1989 on "Economic
Activity "1 whose property and shares were in farming teams, farm cooperatives, Cooperative Farms,
tractor depots and agricultural institutes. The Cooperative Organization Act and Council of Ministers
Decree ;‘Jo. 922 were repealed by the Law on Cooperatives adopted by the National Assembly on 19 July
1991.1

Protection of Competition Act

The National Assembly adopied the Protection of Competition Act on 2 May 1991,' with an
objective of creating conditions for free enterprise in manufacturing, distribution and services; free
pricing; and protection of consumers’ interests. To ensure this objective, the Act provides protection
against the misuse of monopoly market positions, as well as protection against unfair compensation and

P7 Council of Ministers Decree No. 234 of 24 November 1992, "Transformation into State Debt of
Bad Bank Credits to Sole Proprietor Companies with State Property and State-Owned Farms. and on
Clearing the Credit Portfolios of the Commercial Banks with Over 50 percent State Participation, " State
Gazette No. 98, 4 December 1992,

¥ See note 97, supra.
¥ Council of Ministers Decree No. 234, supra note 140, Articles | & 3.
0" State Gazette No. 102, 1983, as amended, State Gazette No. 46, 1989.
"' State Gazette No. 39, 1989, g5 amended, State Gazette No. 10, 1990,

"2 See note 43, supra.

Y State Gazette No. 63, 3 August 1991, as amended, State Gazette No. 34, 24 April 1992,
Transitional and Final Provisions, Clauses 4 & 5.

"4 Protection of Competition Act, State Gazette No. 39, 17 May 1991.
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resolution by the municipal council.!> The future law referred to in the Law on Commerce for the
incorporating or reconstructing of state-owned enterprises is the Transformation and Privatization Act.

One of the purposes of the Transformation and Privatization Act was to establish and regulate the
terms and procedures for transforming or reconstructing (referred to as transformation or transforming
in this Act, rather than incorporation or reconstruction) state-owned enterprises into single-person
commercial partnerships or companies (referred to as single-person commercial partnerships in this Act,
rather than single-person public limited companies or single-person private limited companies).!33 The
transformation or reconstruction of state-owned enterprises constitutes a division of the assets allocated
to the enterprises by the shares and interests as provided by the Law on Commerce. !5

State-owned enterprises are transformed into or reconstructed as single-person commercial
partnerships or companies by the Council of Ministers itseif or a body designated by it, which is the
Ministry responsible for managing of the enterprise, depending upon the book vale of the fixed assets
of the enterprise.!> Should the book value of the fixed assets of any enterprise exceed 10 million leva,
the enterprise is transformed or reconstructed by the Council of Ministers itself after receiving a proposal
from one of its bodies, which again is the Ministry responsible for managing the enterprise. The
Privatization Agency must give an opinion about the Ministry’s proposal to transform or reconstruct an
enterprise with a book value of fixed assets exceeding 10 million leva before submitting it to the Council
of Ministers for a decision.!56

The Law on Commerce!? is an organizational law that specifies all forms of organizations
under which Bulgarian and foreign natural (individuals) and legal persons (legal entities or corporations)
may conduct business or commercial activities or trade. Citizens of Bulgaria may conduct business or
commercial activities or trade alone, independently or in association with other persons. A natural person
wishing to carry out business or commercial activities or trade independently must register as a private
merchant or sole trader. To be eligible to do so, he or she must be legally capable and a resident of the
country. Therefore, a foreign national may not register as private merchant or sole trader before
obtaining residence in Bulgaria according to appropriate procedure, !*8

If a person wishes to carry out business or commercial activities or trade in association with
others, he or she must form a commercia] partnership or business organization. Commercial partnerships
or business organizations have a legal personality different from that of their founders and members; thus,

2 Id., Anticle 62, paragraph 2.

" M., Article 1, paragraph 1.

' M., Article 1, paragraph 2.

155

Id., Article 17, paragraph 1.

% Id., Article 17, paragraph 2.

BT See note 151, supra.

"*® Law on Commerce, supra note 151, Article 56.
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of the court exercising jurisdiction over the place where the branch headquarters are located.!9’
Merchants or traders may carry out their business through general, special or universal agents whose legal
status is detailed in the general provisions of the Law on Commerce. 166

In addition to the obligation to register, the Law on Commerce requires each merchant or trader
to keep financial accounts on the flow of their business assets, including a balance sheet and an annual
financia. statement that must be approved by a certified public accountant.i6’ The Law on Accounting
adopted by the National Assembly on 3 January 1991, which is prior to the Law on Commercial, sets
forth the rules for bookkeeping, form of accounting records, evaluation of assets and liabilities,
procedures for taking inventory, accounting periods and storage and use of the accounting
information. '68

The two types of personal partnerships that can be established by both Bulgarian and foreign
nationals are unlimited liability or general partnerships and limited liability partnerships.!®® An
unlimited liability or general partnership is an association incorporated by two or more persons to engage
in the business of commercial transactions under a joint or common business name in which all the
members bear joint unlimited liability.!’® To form an uniimited liability or general partnership, a
memorandum of assuciation (articles of partnership) must be prepared in writing with notarized signatures
of the partners. The memorandum should contain the names and addresses of the partners, if natural
persons, or the company names and regisiered office, if corporate, the type and amount of their
contributions and the appraisal of them, the manner of management and representation, as well as the
method of decision-making.!”! Unlimited liability or general partnerships must be declared at the
District Court and entered in the commercial register accompanied by the memorandum of
association.!”? Persons representing the partnership must submit specimens of their signatures upon
registration.!”?

Legal relationship between partners’ righis and duties are set forth in the Law on Commerce.
Those who are personally and unlimitedly liable for the partnership’s debts have unlimited rights to
participate in the management of partnership’s affairs. Even though it is permissible under the Law to
assign the management to one or several partners or to another person, certain more important
transactions and legal actions require the consent of all partners. Such transactions include the acquisition

% 1., Article 17.
' Id., Chapter 6.
' Id., Article 53.
1% Law on Accounting, State Gazette No. 4, 15 January 1991, as amended.
' Law on Commerce, supra note 151, Chapters 11 & 12,

' Id., Article 76.

" Id., Anicle 78.

Ild., Article 79, paragraph 1.

B Id., Article 79, paragraph 3.
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of the companies. Several persons may own one share of stock and, if so, they exercise their ownership
rights over that share jointly.!82

Public limited liability or joint stock companies can be formed in Bulgaria by both Bulgarian and
foreign nationals and legal persons. At least two persons are required to form such companies whether
they be natural or legal persons.!®3 The minimwn amount of capital required for the formation of a
public limited liability or joint stock company depends upon the method use to raise it; it must be at least
5 million leva if the capital is raised by public subscription.'8* Public limited liability or joint stock
comparies are formed with articles of association that must be submitted to the court in the district in
which the company is located at the time of registration. 85 Articles of association must contain at least
the following information:

® Business name and registered office of the company.
© Company’s purpose and its duration, if so established.

®  Amount of authorized capital, the kind and number of shares and the nominal value of each
share.

® Company’s managing bodies.

® Kind and value of any non-cash contributions, the persons who may contribute and the
number and nominal value of the shares of stock to be received by them.

® Any privileges given to subscribers of stock.

®  Any right of subscribers of stock to appoint the first board of comptrollers or directors and
establish terms of office.

®  Other conditions concerning the incorporation, existence and dissolution or liquidation of the
company. !86

To be registered in a commercial register, a public limited liability or joint stock company must
have fulfilled all the following requirements:

® Adopted its articles of association.

® Have all of its authorized capital subscribed.

' Id., Aricle 132.
' Id., Article 159.
' Id., Article 161.
' 1., Articles 172 & 174,

8 Id., Article 172.

e
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value. however, a company is free to charge a premium on newly issued shares.!%* Purchasers of
bearer stock. unlike registered stock, must pay its entire nominal or issuing value prior to acquiring
it.!  Shares of stock are exchangeable or transferrable. although there are restrictions place on
registered stock.'®® The name of the owner of registered stock must be recorded in the issuing
company's stock register upon purchase. Preferred or preference stcck entitles the holder to a guaranteed
or additional dividend or a share in the distribution of assets upon the liquidation of the company or to
other preferential rights. Preferred or preference shares of stock do not carry voting rights in general
meetings if so specified in the articles of association.

The management structure of a joint stock company may be one-tier or two-tier. Both cypes have
a general meeting of the shareholders or members which exercises the principal managerial
functions.'®” In a one-tier management system, the affairs of a joint stock company are managed
collectively by a general meeting of the shareholders and a board of directors.!?® A two-tier system
consists of a general meeting of shareholders. management board and board of comptrollers or board of
supervisors.'®®  Boards of comptrollers or boards of supervisors do not exist under a one-tier
management system.

Public limited partnerships or partnerships limited by shares are established on the basis of a
contract (articles of partnership) whereby the limited partners, who may not be less than three. are issued
shares of stock for their capital.*® This partnership has both general and limited partners. General
partners are the promoters of the partnership and they prepare the articles of partnership and convene the
general meeting.”®" The amount to be paid in by each partner is established in the articles of
partnership*** and the general partners must pay in at least 10 percent of the partnership’s capital.203
The articles of partnership and a resolution to dissolve the partnership requires the consent of the general
partners.:* A public limited partnership is managed by the same bodies ectablished for a one-tier
Systemn to manage a public limited company.?® A board of directors consists of all the general

"™ Id.. Article 176, paragraph 2.
" Id., Article 178, paragraph 2.
¢ Id., Article 180 & 185.

" Id., Article 221.

"8 Id., Articles 219 & 244.

" Id., Articles 219, 241 & 242.
¥ Id., Article 253,

O Id., Article 254.

“* Id., Anticle 255, paragraph 1.
¥ Id., Article 255, paragraph 2.
 Id., Article 259, paragraph 1.

% Id., Article 256.
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ordinances, rules and regulations to establish procedures and determine terms required for implementing
different provisions of the Act. Clause 16, paragraph 1, of the Transition and Final Provisions gave the
Council of Ministers until 30 October 1992 to adopt rules and regulations concerning the procedure
whereby the State exercises ownership in the enterprises; however, these rules and regulations have
neither been prepared nor adopted. Article 7, paragraph 1, of the Act provides that a fund is to be
established with the Privatization Agency to cover administrative expenses arising from the privatization
of state-owned enterprises. The Council of Ministers is required under Clause 16, paragraph 2, of the
Transitional and Final Provisions of the Act to adopt rules and regulations for the procedures and method
of spending money in the fund established with the Privatization Agency under Article 7, paragraph 1,
covering the administrative expenses for the privatization of state-owned enterprises.  Rules and
regulations have been prepared and adopted in compliance with Article 7, paragraph I, and Clause 16,
paragrapli 2, as Council of Ministers Decree No. 187 of 24 September 1992 "Procedures and Manner
of Spending the Resources of the Fund for Covering the Expenditures for the Privatization of State-
Owned Enterprises. "2!2

Paragraph 3, Clause 16, paragraph 3, of the Transitional and Final Provisions of the
Transformation and Privatization Act requires the Council of Ministers to adopt rules, regulations or
ordinances to implement Article 5, paragraphs 2 and 5; Article 16, paragraph 2; Article 22, paragraph
2; Article 23, paragraph 3; Article 24: Article 28; and Article 30, paragraph 2 of the Act. To implement
Article 5, paragraph 2, the Council of Ministers adopted Decree No. 187 of 24 September 1992 on the
"Procedure for Acquiring Shares and Interests Owned by States and Municipalities on Preferential
Terms"”!3 to regulate the acquisition of shares and interests in privatizing state-owned and municipal
enterprises by entitled persons on preferential terms. Decree No. 187 also fulfills the requirements
specified in Article 22, paragraph 2. Article 23, paragraph 3, and Article 24 of the Transformation and
Privatization Act that the Council of Ministers establish the terms and procedures for acquiring shares
and interests in privatizing enterprises by eligible persons on preferential terms. Decree No. 105 of 15
June 1992 on "Regulation on the Appraisal of Property Subject to Privatization"2!4 complies with
Article 16, paragraph 2, of the Transformation and Privatization Act indicating that the procedures and
criteria for appraising enterprises subject to privatization be established by the Council of Ministers.
Article 30, paragraph 2, of the Transformation and Privatization Act requires the Council of Ministers
to determine the terms and procedures for conducting auctions and publicly invited tenders and in
compliance the Council has adopted Decree No. 105 of 15 June 1992 on "Regulation on Auctions," also
referred to as "Ordinance on Auctions,"?! and Decree No. 155 of 14 August 1992 on "Ordinance on
Tenders," also referred to as "Regulation on Competition."2!6 Decree No. 155 of 14 August 1992 also
listed the State authorities or Ministries designated by the Council of Ministers under Article 3, paragraph
1, subparagraph 1, of the Transformation and Privatization responsible for making a decision to privatize
any state-owned caterprise with a book value of fixed assets under 10 million leva.

2 State Gazette No. 81, 6 October 1992.
213 Id

1 State Gazette No. 50, 19 June 1992.
S Id.

6 State Gazette No. 68, 14 August 1992,
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® "Law on Accounting," adopted by tiie National Assembly on 3 January 1991, often referred
to as "Accounting Act" or "Accountancy Act,"222

® “Law on Cooperatives," adopted by the National Assembly on 19 July 1991, also referred
to as "Cooperatives Act,"223

® "Law on Environmental Protection," adopted by the National Assembly on 2 October 1991,
also referred to as "Environmental Protection Act, 224

® “Law on the Economic Activity of Foreign Persons and the Protection of Foreign
Investments," adopted by the National Assembly on 16 January 1992, also referred to as
"Foreign Persons’ Business Activity and Foreign Investments Protection Act, "?25

® "Bank and Lending Act," adopted by the Natior.1l Assembly on 18 March 1992 226

There are three laws or acts adopted by the National Assembly relating to restitution of claims

by former owners and their heirs of real property previously nationalized or expropriated by either the
State or municipalities and they are listed in order of their adoption as:

® “"Restitution of the Ownership of Some Shops, Workshops, Warehouses and Studio Act,"
adopted by the National Assembly on 11 December 1991 227

® “Restitution of Nationalized Real Property Act,” adopted by the National Assembly on 5
February 1992.228

® "Restitution of Some Expropriated Property Act," adopted by the National Assembly on 5
February 1992,229

All three of these restitution claims laws or acts were adopted by the National Assembly prior

to the adoptiorn of the Transformation and Privatization Act of April 23, 1992. Claims for restitution of
real property filed under the three restitution laws or acts appear, in many instances, to be in conflict or
inconsistent with restitution claims filed by former owners under the Transformation and Privatization
Act. The three restitution laws or acts and their conflicts and inconsistencies with claims filed by former

24

m

I3
3

State Gazette No. 4, 15 January 1991, as amended, State Gazette No. 26, 31 March 1992,
State Gazette No. 63, 3 August 1991, as amended, State Gazette No. 34, 24 april 1992,
State Gazette No. 86, 18 October 1991, as amended, State Gazette No. 100, 1992.

State Gazette No. 8, 29 January 1992.

State Gazette No. 25, 27 March 1992.

State Gazette No. 105, 19 December 199].

State Gazette No. 15, 21 February 1992,

State Gazette No. 15, 21 February 1992,
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owners under the Transformation and Privatization Act will be fully discussed in the
Evaluation of Restitution Claims Procedures of this Report.
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PRIVATIZATION PROCEDURE AND PROCESS

The Transformation and Privatization Act established the conditions, terms and procedures for
regulating both the transformation and reconstruction of state-owned enterprises into single-person or
sole proprietor commercial partnerships or companies and for the privatization of state-owned and
municipal-owned enterprises.?3® Clause 1 of the Supplementary Provisions states that for the purposes
of the Act, state-owned and municipal-owned enterprises are juristic persons (legal entities or
corporations) that carry on businesses and the State or municipality owns the capital and property.
Basiczlly, the Transformation and Privatization Act has two purposes, one being to transform or
reconstruct state-owned enterprises into single-person or sole proprietor commercial partnerships or
companies and the second being to privatize transformed and nontransformed state-owned and municipal-
owned enterprises.

Procedures relating to the transformation or reconstruction and privatization processes set forth
in the Transformation and Privatization Act and the Law on Commerce must be closely coordinated by
the governmental authorities or bodies and agencies involved. Transformation or reconstruction of a
state-owned enterprise constitutes a division or distribution of the assets or property of that enterprise into
shares and interests as provided by the Law on Commerce.”*! State-owned or municipal enterprises
must be either a single-person public limited company (publicly-held joint stock company) or a single-
person private limited company (closely-held stock company) under the Commercial Code; a state-owned
or municipal owned enterprise shall be free to incorporate commercial societies or associations. >3
Article 62, paragraph 1, of the Law on Commerce provides that state-owned or municipal-owned
enterprises shall be incorporated or reconstructed as single-person public limited companies or single-
person private limited companies by procedures established by law. Municipal enterprises can only be
incorporated or reconstructed pursuant to a resolution by the municipal council 233

The law referred to in Article 62, paragraph 1, of the Law on Commerce for establishing
procedures to transform or reconstruct state-owned or municipal owned enterprises into single-person
public limited companies or single-person private limited companies is the Transformation and
Privatization Act, which was adopted almost a year after the Law on Commerce. Prior to the
Transformation and Privatization Act, Article 1, paragraph 1, of the Formation of State Property Sole
Proprietor Companies Act adopted by the National Assembly in June 1991 provided that the formation
and transformation of state-owned enterprises to sole proprietor limited liability companies (sole
proprietor joint stock companies) or sole proprietor limited liability companies (sole proprietor limited
liability companies) were to be effected by an act (issuance of a decree) of the Council of Ministers.
Management of State sole proprietor companies, where all the shares, capital and property are owned by
the State, is to be assigned by a management contract pursuant to such procedure defined by the Council

2% Transformation and Privatization of State-Owned and Municipal-Owned Enterprises Act, State
Gazette No. 35, 18 May 1992, Article 1, paragraph 1.

ld., Article 1, paragraph 2.
®2 Law on Commerce, State Gazette No. 48, 18 June 1991, Article 61.

3 Id., Article 62, paragraph 2.
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provide an opinion on proposals for transforming or reconstructing certain state-owned enterprises,24
organizing and supervising the privatization of state-owned enterprises and implementing privatization
in cases provided by the Act.*** Financing for the Agency is provided by the National budget and kept
separate from the proceeds received from selling state-owned enterprises and administrative expenses
arising from privatizing those enterprises.4 Goveniing oodies of the Agency are a Supervisory Board
and Executive Director and their membership, qualifications and duties are specified in the Act.2¥
The Supervisory Board, which was to be appointed within one month from the effective date of the Act,
consists of 11 members serving four-year terms, five appointed by the Council of Ministers and six
elected by the National Assembly.?*® Provisions are made for dismissing members for cause?* and
appointing their replacements.® A Chairman is elected among the members.?! Members' salaries
are determined by the Council of Ministers and they can not hold any other salaried position wiiun the
Agency .**2 Duties of the Privatization Agency include:

® Draft rules of procedure for the Agency and submit them to the Council of Ministers for
adoption.

® Determine the guidelines for operating the Agency in compliance with the Transformation
and Privatization Act.

® Approve a draft of the annual privatization program, budget of the Agency and the annual
report on implementing the privatization program and submit them to the Council of
Ministers.

®  Approve the privatization transactions exceeding an amount determined by the rules of
procedure of the Agency.

®  Establish general rules, terins and conditions for appointing and paying employees of the
Agency.

® Approve quarterly reports of the Executive Director on the operation of the Agency.

* Id., Article 17, paragraph 2.
* Id., Article 10, paragraphs 1 & 2.
“ Id., Article 10, paragraph 3.
*7 Id., Articles 11 through 15.
* Id., Article 12, paragraph 1.
¥ Id., Article 12, paragraph 2.
= Id., Article 12, paragraph 3.
' Id., Article 12, paragraph 4.

®* [d., Article 12, paragraph 5.
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state-owned or municipal owned enterprises are to be either single-person public limited companies or
single-person private limited companies.

Storco Pleven and Selviconserv, both state-owned enterprises, have been transformed into single-
person commercial partnerships in accordance with Article 1, paragraph 1, of the Transformation and
Privatization Act for eventual privatization under the Act.

Privatization is to be carried out pursuant to an annual privatization program prepared by the
Privatization Agency and approved by the Council of Ministers.2®® Among the items to be included
in the annual privatization program are:

® Minimum privatization goals or targets for the year, including minimum number of state-
owned enterprises subject to privatization and priority sectors.

® Expected amount of revenue or proceeds {rom privatizing state-owned enterprises and
method or manner of using those revenues or proceeds in compliance with the requirements
of the Transformation and Privatization Act.

® Any administrative expenses arising from the privatization activities.

® List of sectors and/or enterprises whose privatization will not be settled either in full or in
part during the term of validity of this annual program.

® General guidelines for the privatization policy of municipalities.?6!

After the Council of Ministers approves the annual privatization program. it is submitted to the
National Assembly for passage simultaneously with the National Budget Act.?62 Clause 14 of the
Transitional and Final Provisions of the Transformation and Privatization Act states that the procedures
established in the Act for adopting the annual privatization program do not apply to the program for
1992.  Annual reports on implementation of the privatization program must be prepared by the
Privatization Agency and submitted, along with the National budget report, to the National Assembly by
the Council of Ministers.*63

The Privatization Agency prepared an annual program for 1992 in which it proposed 92 state-
owned enterprises or industries as the minimum privatization goal or target for the year. Twelve were
to be privatized by the Agency and the remainder by the Ministries. The names of the enterprises or
industries targeted for privatization were given for both the Agency and the designated Ministries in two
attached supplements to the program. The Agency did not indicate, however, whether or not the state-

~_owned enterprises or industries had previously been transformed or reconstructed into commercial
-partnerships.

*® Id., Article 2, paragraph 1.
*!' [d., Article 2, paragraph 2.
*2 Id., Article 2, paragraph 3.

*3 Id., Article 2, paragraph 4.






41

month to decide on the proposals, with denials being justified.25° This Article acknowledges the right
of management and staff to request privatization of their enterprises, or, at least, permits management
and staff to request a proper government body or authority make a decision on their proposal to privatize.

The method and procedures used to privatize state-owned and municipal-owned enterprises under
the Transformation and Privatization Act differ depending upon whether or not the enterprises have been
transformed or reconstructed into commercial partnerships;>"° therefore, Bulgaria uses either a one-tier
or two-tier system of privatization. Under the one-tier system, enterprises or parts of them are privatized
prior to being transformed or reconstructed into commercial partnerships.*’! Enterprises are
transformed or reconstructed into commercial partnerships before the interests or shares held by the State
or municipalities in them are privatized under the two-tier system.2’> An attorney in the Ministry of
Interior informed me that the Ministry felt it was easier to privatize an enterprise that has been
transformed into a commercial partnership because it can be privatized as a whole unit or by selling
shares or interests in parts of it.

Privatization methods and procedures also differ under the Transformation and Privatization Act
depending upon whether the transformed state-owned or municipal-owned enterprise has been
reconstructed as a single-person public limited company (joint stock company) or a single-person private
limited company (closely-held corporation).?’® Article 62 of the Law on Commerce requires that the
single-person commercial partnerships into which the state-owned and municipal-owned enterprises are
transformed be reconstructed as either single-person public limited companies or single-person private
limited companies.>’®* Methods and procedures differ on processing rights of present and certain
former employees to participate in the sale of shares in single-person public limited companies or interests
in single-person private limited companies on preferential terms.>’”> Shares are sold in enterprises
reconstructed as single-person public limited companies or joint stock companies,?’% while interests are
sold in enterprises reconstructed as single-person private limited companies or limited liability
companies.?”” Two other differences are the different permissible methods that may be used to sell
shares or interests in the two transformed enterprises®’® and that the initial selling price of shares in

*® Id., Article 4, paragraph 2.
0 Id., see Chapters 5 & 6.
7! Id., Chapter 6.

*? Id., Chapter 5.

B Id., Articles 22 & 23,

™ The reference made to "limited Liability companies" in Article 23, paragraph 1, of the
Transformation and Privatization Act actually means "single-person private limited companies, "

% See Transformation and Privatization Act, supra note 238, Articles 5, 22 & 23.
7 Id., Anicle 22. The Transformation and Privatization Act uses the term "joint stock company. "
M., Article 23. See note 283, supra.

" Id., Aricle 25.
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shares or interests are adjusted in accordance with the basic interest or lending rate.’®® These two
statutory provisions do not indicate whether the method of payment and the allowance for instzllments
is to be made on a case by case basis or if the Council of Ministers or Privatization Agency is to publish
criteria or guidelines applicable to more than one case. Creditors of any privatizing enterprise may, with
permissgion of the Privatization Agency, acquire shares or interests in the enterprise against its debt to
them.*3

The initial selling price for an opening offer of shares to the public in an enterprise transformed
into a joint stock company and for the asking or reserve price at a public auction of blocks of shares or
interest, the initial offering price for a publicly invited tender of shares or interests, or the initial price
for negotiations with potential buyers or investors of shares or interest in enterprises that have been
transformed into either joint stock companies or private limited liability companies are determined from
an appraisal of the privatizing enterprise.*®® To determine those values, the Transformation and
Privatization Act requires that all state-owned or municipal-owned enterprises privatized under it,
regardless of whether or not they have been transformed into commercial partnerships, be appraised by
independent Bulgarian or foreign experts or expert firms that are licensed by the Privatization
Agency.”®! Licenses may be issued to expert independent appraisers or firms by the Ministry of
Finance prior to the establishment of the Privatization Agency, "but not later then two months after the
effective date of the Transformation and Privatization Act,2%

The Council of Ministers, in compliance with a requirement to adopt a regulation or ordinance
to establish procedures and criteria for appraising enterprises subject to privatization, adopted Decree No.
105 of 15 June 1992, "Regulation of the Appraisal of Property Subject to Privatization."%® This
Regulation pertains to the appraisal of all state-owned or municipal-owned enterprises subject to
privatization, regardless of whether or not they have been transformed into single-person commercial
partnerships or separate parts of them, and to liquidated state-owned or municipal-owned enterprises or
those in the process of liquidation.>%4

An appraisal to determine value of the enterprise is ordered after a decision has been made to
privatize the enterprise and after an appraisal of the related property rights (also referred to as an analysis
of the legal state of property or legal position of its possession) has been completed.2®® Appraisals of

* Id., Article 29, paragraph 2.
*® .. Anticle 29, paragraph 3.
0 Id., Article 27.

?' ., Article 16, paragraph 1.

*? Id., Transitional and Final Provisions, Clause 12.

* State Gazette No. 56, 15 June 1992. See Transformation and Privatization Act, supra note 238,
Article 16, paragraph 2; Transitional and Final Provisions, Clause 16, paragraph 3.

¥ Council of Ministers Decree No. 105 of 15 June 1992, "Regulation of the Appraisal of Property
Subject to Privatization," State Gazette No. 56, 15 June 1992, Article 2.

® M., Article 3, paragraph 1.
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Privatization®® should be coordinated with Chapter Three, "Valuation of Assets and Liabilities," of
the Law on Accounting adopted by the National Assembly on 3 January 199] 304

commercial partnerships®® and adopt a regulation or ordinance in compliance with this
requirement,?% which has not been done yet. Article 164 of the Law on Commerce sets forth the
content requirements for a prospectus for a public limited liability company or joint stock company. This
Article and Article 163, which requires the preparation and publication of a prospectus, pertains to public
limited companies or joint stock companies after they become privatized enterprises and sell shares to
prospective subscribers. The same type of information required in Article 164 can be used by the State
in a prospectus:
® Company’s purpose and registered office.

®  Amount of authorized capital, number of shares of stock and nominal value of each share.

® Minimum amount of the first instalment, which may not be less than 25 percent of the
nominal value of each share.

® Expiration date of the offer,

® Any privileges of the subscribers, which will not be in the form of bonuses, interest or
preferential rights to dividend.

® Non-cash contributions due from the subscribers.

®  Any right of subscribers to appoint the first boards of comptrollers and directors for a period
not exceeding three years.

®  Other conditions of the subscription, 37

Note 303, supra.

' State Gazette No. 4, 15 January 1991,

" Transformation and Privatization Act, supra note 238, Article 128.

" Id., Transitional and Fina Provisions, Clause 16, paragraph 3.

7 Law on Commerce, supra note 240, Article 164.
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private limited liability companies.’'> The price at which persons pay to acquire shares or common
interests is fixed by an appraisal of the enterprise made in compliance with the "Regulation on the
Appraisal of Property Subject to Privatization” adopted by Council of Ministers Decree No. 105 of 15
June 1992 314

Persons entitled under Article 5, paragraph 2, of the Transformation and Privatization Act to
participate on preferential terms in the privatization process of state-owned and municipal-owned
enterprises that have been transformed into joint stock companies or public limited liability companies
may purchase up to 20 percent of the shares belonging to the State or municipality’!s at 50 percent of
the price of the shares as determined by the Council of Ministers.>'8 The total amount of the discount
that a single person is entitled to when purchasing shares on preferential terms may not exceed the total
of his or her gross salary or wages from the privatizing enterprise during the past specified number of
months, with the number of months depending upon the number of years of employment with the
privatizing enterprise.>!” The number of months for computing gross salary or wage increases as the
number of years of employment increases. For example, eight months of gross salary or wages are used
for persons with less than five years of employment and 12 months of gross salary or wages are used for
persons with more than 10 years of employment. Gross salary is adjusted for any changes in the
applicable consumer price index to the date on which the sale of shares commences.3!'® Rights to
purchase shares on preferential terms must be exercised within three months from the date of commencing
the sale of shares. Shares allotted to sales on preferential terms, but remaining unsold at the end of this
time period, will be sold in accordance with general sales procedure.’!® The shares purchased on
preferential terms must be registered with the court in the district in which the enterprise is located, but
they are nonvoting for the first three years.32

Within two weeks after the expiration date given in Article 22, paragraph S, of the
Transformation and Privatization Act to exercise rights to purchase shares in joint stock companies on
preferential terms, which is three months from the date the sale of shares commenced, the joint stock
company must organize the preparation of information data that consists of: (1) a list of persons who have
declared their right to purchase shares on preferential terms under Article 5, paragraph 2, of the Act and
the grounds for their declaration of that right; (2) length of employment of each person with the enterprise
or company; and (3) gross labor salary of each person determined for a given number of months, adjusted
for the applicable consumer price index in accordance with the procedures in Article 22, paragraph 4,

B Id., Article 3.

4 Id., Article 4.

"5 Transformation and Privatization Act, supra note 238, Article 22, paragraph 1.
" Id., Article 22, paragraph 2.

" M., Article 22, paragraph 3.
"® Id., Article 22, paragraph 4.
" Id., Article 22, paragraph 5,

% Id., Article 22, paragraph 6.

\
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Transformation and Privatization Act to acquire an interest in it under preferential terms by publishing
an announcement in two central and one local daily newspapers giving information on the agenda, and
time and place of the meeting.*® The right to participate in the meeting must be certified in
information similar to that required for persons entitled to purchase stock in joint stock companies on
preferential terms®! and the persons must submit an application or declaration indicating their right
to participate.’3 An application or declaration contains an agreement for acquiring a joint or common
interest according to the terms, conditions and procedures in Article 23, paragraph 1, of the
Transformation and Privatization Act that permits present and former employees to purchase up to 20
percent of the interest of the private limited liability company on preferential terms and in conformity
with the price of the joint or common interest specified by the authority or body empowered under Article
3, paragraph 1, of the Act to privatize the enterprise and the individual money installment with which
each perscn wishes to participate up to the amount specified in the information data.>*® The meeting
of the applicants for acquiring a joint or common interest determines the amount of joint or common
interest available; individual installments of the co-owners of the joint or common interest: manner of
disposing of the joint or common interest; and a person who will represent the co-owners.33* When
the declared amount for participation exceeds the price of the joint or common interest determined by the
authority or body empowered to privatize, the meeting must proportionally reallot or redistribute the
individual installments.”3 Minutes of the meeting must be taken, which are signed by the participants,
and submitted to the authority or body empowered to privatize the enterprise.?* Relations between
the co-owners of the joint or common interests are regulated by a contract between them.33” One share
may be owned by several persons and one person may represent several owners.

A different procedure is used under the Transformation and Privatization Act’s one-tier system
to privatize state-owned and municipal-owned enterprises, or any separate part of them, which have not
been transformed in advance of privatization into single-person commercial partnerships. Suchenterprises
are sold by public auction or publicly invited tenders.’*® Employees may empower a person to
represent them if more than 30 percent of the total number of them in any enterprise, or any separate part
of it, declare their wish to bid in the auction or participate in the tender.?® The total amount of the
discount cannot exceed the sum total of the gross wages drawn by the employees participating in the

# Council of Ministers Decree No. 187, supra note 330, Article 9, paragraph 1.

¥ Id., Article 4, paragraph 4.

" 4., Article 9, paragraph 2.

* Id., Article 10, paragraph 1.

¥ Id., Article 11, paragraph 1.

¥ [d., Article 11, paragraph 3.

¥ Id., Article 11, paragraph 4.

¥ [d., Anicle 11, paragraph 2. See Law on Commerce, supra note 240, Article 132.
¥ Transformation and Privatization Act, supra note 238, Article 30, paragraph 1.

" Id., Article 31, paragraph 2.
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teen established yet and until it is established, the money remains in the various Ministries responsible
for the enterprises. One important use of that Fund is to compensate former owners.>4’

A portion of the proceeds from the privatization of state-owned enterprises can be used to
replenish funds covering the administrative expenses arising from the privatization of such
enterprises.>* Article 6 should be amended to permit municipalities to spend more of their proceeds
for administering the privatization process. The Privatization Agency is required under Article 7,
paragraph 1, to establish a fund to cover the privatization expenses of state-owned enterprises. In
addition to receiving a portion of the proceeds from privatization, the Agency is also allocated funds
under the National Budget Act administered by the Minister of Finance.34°

Pursuant to the requirements in Clause 16, paragraph 2, of the Transitional and Final Provisions
of the Transformation and Privatization Act, the Council of Ministers adopted Decree No. 1°7 of 24
September 1992, on the "Procedures and Manner of Spending the Resources of the Fund for Covering
the Expenditures for the Privatization of State-Owned Enterprises"” for the fund established under Article
7. paragraph 1, of the Act to cover administrative expenses arising from the privatization of state-owned
enterprises. Each governmental authority or body empowered to privatize state-owned enterprises under
Article 3, paragraph 1, is required by Decrece No 187 to have its own accounts for their revenues and
expenditures prepared by the Privatization Agency.’® Resources from the funds can be spent for a
variety of purposes listed in the Decree, but most are for administrative and operational expenses in
relation to the privatization process.*! Expenditures must be approved by the Executive Director of
the Privatization Agency and be in compliance the Agency’s annual privatization program.332

Once a state-owned or municipal-owned enterprise has been privatized, a contract is executed
between the State or municipality and the new owners of the enterprise. Such contracts are to be
registered with the court of the district in which the privatized enterprise is located. In addition, the
contracts should be registered with the governmental body responsible for recording real property
ownership and transfers. The contract should inciude provisions similar to those in a "Warranty Deed"
that transfers clear title to the new owners so that they will have a marketable title and can sell the real
property if they so desire.

The newly privatized enterprise will choose its own organizational structure under the Law on
Commerce; the type of organization is not a part of the negotiations between the State or municipality
and the new owners of the enterprise during the privatization process. One of the factors that will be
taken into consideration on the type of organization is the financial status of the private enterprise in
relation to the requirements of the Law on Commerce. Another factor is the tax advantages of a
particular business organization.

¥ Id., Article 8, paragraph 3, subparagraph 3.
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Id., Article 6, paragraph |, subparagraph 1.

* Id., Anticle 7, paragraph 2.

¥ Council of Ministers Decree No. 187, Article 1, paragraphs 2 & 3.

B! Id., Article 2, paragraph 4.

2 Id., Article 4, paragraph 1.
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IDENTIFICATION OF INCONSISTENCIES OR GAPS
IN THE PRIVATIZATION LAWS

Changes or amendments to the Transformation and Privatization Act have been drafted and are
now beir - discussed by a Special Working Group appointed by the Council of Ministers. The large
number . lecrees adopting rules, regulations and ordinances presently applicable to the Act, in addition
to those anticipated in the future, cause confusion and lead to inconsistencies in their application.353
An example of a single law is the Ownership and Use of Fa.m Land Act,35* and a single complete set
of rules implementing that Act and following the articles in the Act in sequence is Council of Ministers
Decrees No. 74 of 25 April 1991, "Rules for the Application of the Ownership and Use of Farm Land
Act,"3%5

There appear to be a conflict in terminology used to describe business organizations between the
Transformation and Privatization Act and Law on Commerce.  Article 1, paragraph 1, of the
Transformation and Privatization Act states that state-owned enterprises are to be transformed into
"single-person commercial partnerships,” and Articles 22 and 23 refer to transformed enterprises as
"joint-stock companies" and "limited liability companies, " respectively. Article 61 and 62 of the Law
on Commerce indicates that state-owned and municipal-owned enterprises are to be transformed or
reconstructed as a "single-person private limited company"” or "single-person public limited company."
Terminology for business organizations should be consistent throughout all of the laws or acts.

Article 61 of the Law on Commerce indicates that state-owned and municipal-owned enterprises
shall be either a single-person private limited company or a single-person public limited company.

Article 62, paragraph 1, providés that state-owned or municipal-owned enterprises are to be
incorporated or reconstructed as single-person private limited companies or single-person public limited
companies by procedures established by law and Article 62, paragraph 2, states that municipal enterprises
can only be incorporated or reconstructed pursuant to a resolution by the municipal council. Bulgaria
has two different types of enterprises as indicated by Chapters 5 and 6 of Transformation and
Privatization Act, one type is the transformed single-person commercial partnership and the other is
nontransformed enterprises. Neither the Law on Commerce nor the Transformation and Privatization Act
makes the status of nontransformed state-owned or municipal-owned enterprises clear.

Article 1, paragraph 1, of the Transformation and Privatization Act states that one of the purposes
of this Act is to regulate the terms and procedures for transforming state-owned enterprises into single-
person commercial partnerships. Article 17, paragraph 1, of the Act provides that state-owned enterprises
shall be transformed into single-person commercial partnerships by the Council of Ministers or a body
designated by it, which appears to be mandatory. However, Article 17, paragraph 2, provides that if the
book value of the fixed assets of the enterprise to be transformed or reconstricted exceeds 10 million
leva, the enterprise will be transformed or reconstructed by the Council of Ministers on the proposal of
e of its bodies, which is the Ministry having management responsibility over the enterprise. One

1 See notes 223 to 227 for number of decrees applicable to the Transformation and Privatization
Act.

34 State Gazette No. 17, | March 1991, as amended.

%5 State Gazette No. 74, 30 April 1991, as amended.
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paragraph of Article 17 appears to be mandatory, as is Article 61 of the Law on Commer:
other appears to leave the transformation decision up to the proposal of a particular Minist

The Transformation and Privatization Act refers to privatization of municipally-owne
that have been transformed or reconstructed into single-person commercial partnerships, but
any statutory authority or guidance on the procedure to do so. An amendment providing auth
procedures and guidance on transformation or reconstruction of municipal-owned enterpris
added to the Act. The only statutory provision relating to this subject is Article 62, paragrap
on Commerce providing that such transformation or reconstruction is to be done pursuant to
by the municipal council.

A proposal for a decision to privatize may be made under Article 4, paraj
Transformation and Privatization Act by the management bodies of any enterprise th
transformed into a commercial partnership or any nontransformed enterprise or by the ma
staff of any commercial partnership or enterprise. It is unclear if the staff of a nontransf;
owned or municipal-owned enterprise can make a proposal for a decision to privatize.

Shares or interests held by the State or municipality in any enterprises that have been
or reconstructed into commercial partnerships, excluding any interests or shares that are to |
property pursuant to Article 2, paragraph 2, subparagraph 4, of Transformation and Privat
must be offered for sale within five years from the date of registering the transformation or r
commercial partnership.>*® Sectors and/or enterprises that will not be privatized durir
because they are to remain State property must be listed by the Privatization Agency ir
program indicating the minimum number of state-owned enterprises targeted for privatizatio
appears to be an inconsistency between Article 19 and Article 2, paragraph 2, subparagraph 4
Article 19 provides elimination of certain transformed commercial partnerships from bein,
during the five-year period and Article 2, paragraph 2, subparagraph 4, requires for the listin
and/or enterprises remaining State property that will not be privatized during the validity of
program.

Mandatory information contained in a prospectus supplied to potential purchasers ir
shares or interests in transformed enterprises is to be specified by the Council of Minister:
Council of Ministers is required to adopt such rules and regulations,®® which has not bee:
The Transformation and Privatization Act should be amended to require the same type of
information for the potential buyers of enterprises, or separate parts of them, that hav
transformed into commercial partnerships in advance of the sale.

Article 164 of the Law on Commerce sets forth the content requirements of a prosg
public limited liability company. More information, however, should be required in a pros
that specified in Article 164. Basically, what the State or municipality is doing when pri
enterprise transformed into a commercial partnership is selling shares in an operational pul

¥ Transformation and Privatization Act, supra note 362, Article 19,

357

ld., Article 2, paragraph 2, subparagraph 4.

38 Id., Article 28.

¥ Id., Transitional and Final Provisions, Clause 16, paragraph 3.
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liability company, in which the government body owns all the shares, to private subscribers. In addition
to the information required in Article 164,30 should include:

®  Business background on the transformed public limited liability company or private limited
liability company.

® Statement on the capitalization of the public limited liability company or private limited
liability company.

®  Amount of funded debt outstanding and that to be created by the shares or interests to be
offered for sale.

®  Estimated net proceeds to be derived from the sale of the offered shares.

® Commissions or discounts paid to or to be paid, directly or indirectly, by the public limited
liability company or private limited liability company in selling the shares of interests.

® Amount or estimated amount, itemized in reasonable detail, of sales-expenses, other
commissions, to be born by public limited liability company or private limited liability
company.

® Balance sheet for the past fiscal or accounting year.

® Profit and loss statement of the public limited liability company or private limited liability
company, showing earnings, income, expenses and losses for the past fiscal or accounting
year,

Council of Ministers Decree No. 234 of 24 November 1992 on the "Transformation into State
Debt of Bad Bank Credits to Sole Proprietor Companies with State Property and State-Owned Firms, and
on Clearing the Credit Portfolios of the Commercial Banks with Over 50 percent State Participation "36!
permits single-person or sole proprietor companies owned by the State, state-owned enterprises and other
organizations terminated by Section 12 of the Transitional and Concluding Provisions of the Ownership
and Use of Farm Land Act®2 to write off bad debts to banks or to have them reconstructed into State
debts under certain circumstances. It is unclear whether this Decree applies.to all single-person or sole
proprietor companies owned by the State regardless of their sector or whether it only applies to those
terminated by Section 12 of the Transitional and Concluding Provisions of the Ownership and Use of
Farm Land Act. The Decree should be clarified and if it does not apply to all transformed privatizing
enterprises, it should be amended so that all enterprises have this needed privilege.

‘ Article 5, paragraph S, of the Transformation and Privatization Act permits public debt creditors
‘to participate in the privatization by using his or her receivables from the debt according to procedures
established by the Council of Ministers. The procedures have not yet been prepared or adopted.

% See note 316, supra, for the information required in a prospectus by Article 164 of the Law on
Commerce.

%1 State Gazette No. 98, 4 December 1992,

2 State Gazette No. 17, 1 March 1992,

|21
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A contract between the State or municipality and new owners of the privatized enterprise should
contain provisions similar to those in a "Warranty Deed," such as

"This Deed, made between (Name) , Grantor, and (Name) | Grantee,"

"WITNESSETH, That the said Grantor, for a valuable consideration of
(Amount) _ conveys and warrants to Grantee the following described real estate in

(Name of local government) , District of
—(Full description of real estate according to land recording system)

"Together with all and singular the hereditaments [Permanent objects, such as land, that
are capable of being inherited] and appurtenances [Attachments to the land, such as right-
of-ways, easements and permanent buildings, that pass incident to it] belonging to it:"

“And __ (Grantor) __ warrants that the title is good, indefeasible in fee simple and free
and clear of encumbrances, except (List All encumbrances) and
warrants and defends the same, "




EVALUATION OF INSTITUTIONAL FRAMEWORK
TO IMPLEMENT PRIVATIZATION

Differentiating between inconsistencies or gaps in the privatization laws and acts discussed in the
previous Section and an evaluation of the institutional framework to implement privatization is difficult
and may be overlapping. Items discussed in this Section relate primarily to the control or lack of it that
government authorities and bodies have over the privatization process.

The institutional framework for privatizing state-owned and municipal-owned enterprises in
Bulgaria under the Transformation and Privatization Act and other privatization laws and acts is very
complex and involves many government authorities and bodies. Government authorities and bodies
responsible for privatization are very concerned whether the newly privatized enterprises will be able to
successfully operate in a free market economy, maintain and expand their business activities and maintain
their employment level. This concern and protection against business failures, the large number of
government authorities and bodies involved in privatizing enterprises and the numerous required
administrative responsibilities are causing delays in the privatization process.

There are several articles in the Transformation and Privatization Act relating to initiating the
privatization process and establishing procedures, priorities and a time frame for privatization, but there
are no provisions relating to the transformation procedures, priorities or a time frame. Article 17,
paragraph 1, of the Transformation and Privatization Act states that state-owned enterprises shall be
transformed into single-person commercial partnerships by the Council of Ministers or a body designated
by it, meaning the Ministry having management responsibility over the specific state-owned enterprise.
Article 62, paragraph 1, of the Law on Commerce provides that a state owned or municipal-owned
enterprise shall be incorporated or reconstructed as a single-person limited company or a single-person
limited company or a single-person public limited company by a procedure established by a law, which
means the future Transformation and Privatization Act, and Article 62, paragraph 2, of the Law on
Commerce provides that incorporation or reconstruction of a municipal-owned enterprise is to be dune
pursuant to a resolution by the municipal council. None of these articles in the Law on Commerce or
Transformation and Privatization Act appear to offer any guidance to governmental authorities or bodies
on the procedures or establishing a time frame for transforming or reconstructing state-owned and
municipal-owned enterprises to commercial partnerships.

A decision to privatize a state-owned enterprise is made by the Privatization Agency or Ministry
responsible for its management, depending on the book value of the fixed assets enterprise subject to
privatization, or the municipal council for municipal-owned enterprises.*®® Proposals for a request for
a decision to privatize state-owned enterprises can also be made by the managing bodies of those that have
transformed into commercial partnerships or of those that have not been transformed; workers and
-employees of commercial partnerships and enterprises; and the Privatization Agency for those enterprises
for which it is not the primary authority making the decision to privatize, which means any enterprise
having a book value of fixed assets less than 10 million leva, 36

These articles in the Transformation and Privatization Act relating to privatization appear to be
inconsistent with other articles outlining the responsibility of the Privation Agency. Privatization is to

*® Id., Article, paragraph 1.

* Id., Anicle 4, paragraph 1.
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The aggregate amount of the discount at which a single person may purchase shares on
preferential terms in a joint stock company or an interest on preferential terms in a private limited liability
company is dependent upon the gross wages or salary the person has received from the privatizing
enterprise during the past specified number of months, with the number of months depending upon the
number of years of service to the enterprise.’’* Rights to preferential purchase of shares in joint stock
companies must be exercised within three months from the commencement of the sale of the shares?’s
and the size of the interest, method of disposal and individual contributions in a private limited liability
company are determined at a meeting of the persons wishing to participate in the acquisition of a joint
or common interest in the company.376

Procedures in Council of Ministers Decree No. 187 of 24 September 1992 adopting an
"Ordinance on the Procedure for Acquiring Shares and Interests Owned by the State and Municipalities
on Preferential Terms," are complex and can be very time consuming and lengthy.>”? For example,
the government authority or body empowered to make a decision under Article 3, paragraph 1, of the
Transformation and Privatization Act to privatize a joint stock company has two weeks after the three-
month period from the date the sale of shares commenced to begin preparing information data on persons
entitled to purchase shares on preferential terms, which includes, among other things, the length of
service and gross salary of each person.’”® That information data must be announced by placing it in
prominent and accessible places in the region of the enterprise and persons listed in the information data
can lodge a complaint about the information data under the Law on Administrative Procedure within
seven days from the announcement.””® With regard to privatizing private limited liability companies,
the companies must within three months from the beginning of the sales convene a meeting of the persons
entitled to purchase joint or common interests in it on preferential terms.*®® Privatization time may
be reduced by immediately setting aside 20 percent of the shares of the joint stock companies or 20
percent of the value of private limited liability companies and retain that ownership in the State or
municipality until the shares and interests of the persons entitled to purchase on preferential terms are
determined. Other Eastern European countries have used this procedure in their privatization process.
In addition, the preparation of the information data could begin immediately after the commencement of
the sale of shares in joint stock companies and the meeting of persons entitled to purchase joint or
common interests in private limited liability companies could be held during the first part of the three-
month period from the commencement date for the sale of interests in the companies.

34 Id.

¥ Id., Article 22, paragraph 5.

7 Id., Article 23, paragraph 2.

T Council of Ministers Decree No. 187 of 24 September 1992, "Ordinance on Procedure for
Acquiring Shares and Interests Owned by State and Municipalities on Preferential terms, State Gazette
No. 81, 6 October 1992.

® Id., Article 4, paragraph 1.

" Id., Article 4, paragraphs 2 & 3.

* Id., Article 9, paragraph 1.
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EVALUATION OF RESTITUTION CLAIMS PROCEDURES

Restitution is an equitable remedy under which a person is restored to his or her original position
prior to the loss or injury or placed in the position he or she would have been had the breach not
occurred. With regard to the nationalization or expropriation of land, restitution is the act of restoring
the land to its rightful owner (former owner or his or her heirs) or providing the rightful owner
equivalent compensation for the value of the land nationalized or expropriated. Therefore, restitution
means either restoration rights or equivalent monetary compensation depending upon the circumstances.

One of the first procedures in the privatization process is to determine and settle restoration rights
or compensation claims made by former owners of land now included in the privatizing enterprises and
other real property improvements on that land. Rights to land restoration, monetary compensation or
shares or interests in the newly privatized enterprises are dependent upon the privatization and restitution
laws or acts used and the acts and decrees that nationalized the land and improvements on it in the first
place.

The rights of former owners of land and real property improvements on it to restoration or
compensation claims are extremely complex and are dependent upon several factors, among which are:

® The act or decree under which the land and real property improvements were nationalized
or expropriated.

® The use of the land and real property improvements on it prior to nationalization or
expropriation,

® Changes in the use of the land and real property improvements on it since nationaljzation or
expropriation.

® The present use of the nationalized or expropriated real property.

® Location of the land and real property improvements on it when nationalized or
expropriated.

® Changes in the location of the land and real property improvements on it since
nationalization or expropriation, for example, is the land and real property improvements
on it now within the building development boundaries of settlements?

® The law or act under which the nationalized or expropriated land and real property
improvements on it is to be privatized and restitution made.

® Dates of the acts or decrees for privatization of state-owned and municipal-owned
enterprises.

® Date of the laws or acts for making restitution to former owners of the land and real
property improvements on it.
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®  Spirits and Alcoholic Beverages Monopoly Act.3%

® Nationalization of Private Industrial and Mining Enterprises Act.3%

® Cinematography Act.39’

® Book Printing Act.3%

® Decree on the Expropriation of Foods Warehouses.3%

® Transactions in real property that were executed in violation of a resolution adopted by the
National Assembly on 6 December 1990*%® on the partial lifting of the ban on the disposal
of State and municipa! property, which transactions are now declared null and void, and the

ownership of rural property is to be restored.

Ownership of the property is restored to the persons from whom it was expropriated or to their
or to legal persons (corporations) from whom it was expropriated if those legal persons still

exist.*® If the legal persons no longer exist, restoration is made to those physical persons or their
heirs who were partners or members of the legal person at the time of its dissolution.**3 Former
owners who received equivalent monetary compensation or an equivalent real property in compensation
for their nationalized property are not entitled to have their real property restored.*®*  Alternate
compensation to be specified later in a separate law will be paid to those former owners whose property
was subsequently sold to private parties or changed in other ways.*®  Former owners or their heirs
may not claim foregone benefits and yields from property while it was nationalized,*06

395

3%

397

398

39

40t
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State Gazette No. 178, 1947, as amended, Nos. 93 & 234, 1948; No. 36, 1949,
State Gazette No. 302, 1947, No. 176, 1941.

State Gazette No. 78, 1948, as amended, No. 95, 1953; No. 65, 1959; No. 85, 1974.
State Gazette No. 52, 1949, as amended, No. 18, i951.

State Gazette No. 13, 1942.

State Gazette No. 101, 1990.

Restitution of Nationalized Property Act, supra note 403, Article 3, paragraph 1.
ld., Article 3, paragraph 2.

Id.

ld., Article 4, paragraph 1.

ld., Article 3, paragraph 3.

ld., Article 4, paragraph 1.
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the real property was nationalized or expropriated and the laws under which the enterprise is being
privatized to determine the restitution rights of former owners.

Article 18, paragraph 1, of the Transformation and Privatization Act permits former owners of
immovable property (real estate) nationalized by various laws, acts and decrees*!3 1o file restitution
claims either before or after the transformation of the enterprise into a commercial partnership, provided
the property actually now exists and it has been incorporated into the long-term fixed assets of state-
owned or municipal-owned enterprises. These former owners are entitled to receive a proportionate part
of the shares or interest of the companies established from the enterprises, the amount of which is
determined on the basis of an expert appraisal. No guidelines have been provided to fix value; however,
personnel of the Privatization Agency indicated that value is based on a combination of fixed assets and
size of the property. Values could be high because they are today’s value and consideration is not given
for any improvements that can be deducted because they were made by the State or municipality during
their ownership. The same procedures will have to be used as for the appointment of appraisers for
valuing state-owned or municipal owned enterprises to be privatized. A proposed amendment to the
Transformation and Privatization Act will provide more guidance on determine value and procedures for
appointment of appraisers.

Former owners of farm land that has been built up with state-owned or municipal owned
enterprises are entitled to the same restitution claims, provided that the land, prior to becoming a part
of a state-owned or-municipal owned enterprise, was a part of a Cooperative Farm, State Farm or any
other entity formed on the basis of such farms.**

An application for a restitution claim under the Transformation and Privatization Act is filed with
the municipal council at the location of the property regardless of whether the property has been
incorporated inio a state-owned enterprise. Claims relating to state-owned enterprises are transmitted to
the Council of Ministers for a decision, while those relating to municipal-owned enterprises remain with
municipal council for its decision. All applications must be filed within one year after the effective date
of the Act, which was 12 May 1992415 However, if a decision has been made to privatize an
enterprise, a claim must be filed no later than two months after the publication date of the privatization
decision regardless of the one-year period.*!® Municipal councils having jurisdiction over the property
communicate the appraisals to the former owners and they may appeal the appraisals to the District Court
within 14 days of receiving the appraisals.*!?

Recognition is given in the Transformation and Privatization Act to restoration of real property
to the former owners nationalized under the specific acts and decrees alluded to in the Restitution of

3 Laws, acts and decrees of the National Assembly within the period from 1946 to 1962, excluding
property nationalized under Article 26 of the Law on Property and Article 101 of the Ownership Act.

" Transformation and Privatization Act,supra note 425, Article 18, paragraph 2.
S Id., Article 18, paragraph 1.
¢ Id., Transitional and Final Provisions, Clause 6, paragraph 2.

‘7 4., Article 18, paragraph 3.


http:appraisals.41




69

Determine the amount of compensation the former owner is entitled to if he or she fails to
exercise his or her restoration rights in a timely fashion.

Determine if the particular parcel of land in question that is not a built-up portion of the
privatizing enterprise was formerly farm land.

Municipal council appoints appraisers to determine value of the particular parcel of land in
question,

Communicate the appraisal to the former owners.

Determine the proportionate part of the shares or interest in any partnership formed out of
the privatizing enterprise that the former owner is entitled to receive,

Determine if the former owner will appeal the appraisal to the District Court.

Municipal council transmits the restitution claim, with all accompanying material and
information to the Council of Ministers.

Council of Ministers approves the proportionate share or interest in the new privatized
enterprise and transfers the share or interest to the former owner.



