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The central dmr of the Ouatemala(Harvard Criminal Justice Project were: (1) to diagnose 

and analyze the major prbblwns confronting the delivery of criminal justice in Guatemala, (2) to 

develop potential remedies to these problems in collaboration with Guatemalan policymakers and 
. , 

practitioners, and (3) to experiment with the implementation of promising ref-. 

These tasks were canid out fmm the Pmjsct's inception in July, 1987, through its 

completion in December, 1990. The Project was cosponsored by the Guatemalan Supreme 

Court and Harvard Imw School's Center for Criminal Justice, and was funded by the U.S. 

Agency for International Development (U.S. A.I.D.). In addition to the four individuals named 

on the m a  page of this report, other project staff members during the coune of the effort 

included: Moms Panner, Marilyn Milian, Jean Sold, Ellen Lawton, Melissa Davy, Michelle 
h 

McKinley, Darlene Adam and Ljisa Iglesias. 

Ma or CmFt Reforms 

The Project studied all. facets of the justice system but implemented experimental reforms 

primarily in court operations and in a& cooperation with other justice system agencies. 

Specific a m  reforms which were investigated or implemented on an experimental basis 

included: 

(I) Impmbg the investigatt(ve skills of court penomel and prosecutors, . . 

(4 Improving police - court coopemtion, 
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(5) Imp- promcutor - court ~coopenstlon, and 

(6)ReiondngcrImiMldcl~l~~raechmianu. 

This court-hfnn effort was independently evaluated 'by a study commissioned by 

U.S.A.I.D. The findings are -tad in a February, 1991 report entitled, 'Evaluation of the 

Pilot Court Experimental Ropmm.'' A copy is attached. As the report indicates, m y  of the 

reform which were implemented arc very promising. The specific needs f a  mun rcfonn arc 

clear, and the pmcess of implementing such hfanns is well underway. The continuing 

commitment of the Supreme Court's leadenhip is all that is needed to spread these proven 

r e f m  nationwide. 

Section I1 of this report presents a discussion of each of the six court reform efforts listed 

above. For each topic, we summarize the problems facing the justice system, discuss Project 

efforts at refm, and recommend next tteps. The initial page numbers for the various 

recommendations sections are listed in the table of contents to assist readers in locating them. 

Critical Needs for Additional Fbndamental Justice System Reforms 

Corn ref- can influence the functioning of the justia system, but rnforms in the courts 

done arc not enough. Far-reaching, basic reform of police and prosecution operations is 

absolutely essential. .Similarly, the p m d v e  problems of amption, intimidation, personnel 

system inederlpreies, land the immunity of perpetfaton of political violence must be solved. 

Section IIt of this xepoxt reviews each of thes  issues. 
. . . . . . 

Such fundamental refm is clearly 8 daunting task. The efforts of well-motivated. and 

wetic justice-systcm leaden - the Supreme Court Pnsident, Attorney Oeneml, and Director 
L 



of tk ]Polios.- will not suffice to achieve such basic reforms. The naads for resources and 

a 'CirnQmend changes are to great that only the sustainad commitment of the Patim'8 President, 

legidative leaders, and privatesector leadm will suftice to reform Guatemalan justice. 

An examination of the goals of criminal justice systems meals the court's limited role in . 

the delivery .of justia and the critical n d  for the other componatr of the system to operate 

eff&tivcly. Criminal justia systems exist in democracies to provide fair, excnpditious, and 

effective justice for aiminal offenses, and thatby to m!rah private efforts at vengeance for 

such offenses. The following are three central goals of such systems: 

(1) To convict a significant proportion of criminals without regard to thdr status or 

influence, 

(2) To avoid convicting the innocent, and 

(3) To perform these tasks in a decent and lawful manner. 

The courts have considerable control over goals two and three. Judges can exercise care 

in the evaluation of evidence and seek to ensure that the innocent arc not convicted. They can 

also perform thdr tasks within the constraints of the law and seek to cnsurc that the evidence 

provided to thm by the police and prosecutors: was obtained lawfully and not as the result of 

illegal searches, brutal interrogations, and the like. 

But judges, in isolation, cannot even hope to make significant progress in attaining the first 

goal-- 
0 of a relatively high proportion of those guilty of significant crimes. Judges 

tYPica]ly mist rrly upon the police and prosecutors to collect the basic ividence of guilt and to 

prem! this widence to the court. In theory, the Justices of the Peace and Investigating Judges 

in Guatemala have an aggmsive investigative role; but, in practia, they- do not perform this 



function. Tbey annot investigate crimes or interview witnesses in ways nacessaty to win 

convictions in ams lacbg omnplaibants who h o w  the offender and who ue willing to bring 

the court Persuapivc evidence of the offender's guilt. - 
Court penomel deal with their f d w e  to achieve the fmt goal listed above @mply by. . 

blamini the failure on the and prosecuton. Judgesassee that they simply amnot convict ' 

defendbts without adequate evidence. Cnat personnel derive a sense of satisWon from their 

work by focusing upon tho achievemeat of goals two and three. The police and prosecutors point 

to their lack sf persannd, training, and resources, and indicate that they are doing the best that 

they can. 

The comb'ied result of the failings discussed above is that no one in the Guatemalan justice 

system takes responsibility far the first goal listed above - conviction of a high pmprtion of 

m thost guilty of crimes. 
I I  I 

While the various players in the justice system complain about resources and engage in 

mutual recriminations, Guatemalan society lacks an effective criminal justice system. In the 

absence of a hmctioning justice system, many citizens engage in vigilante justice. Thousands of 
1 I 

heavily mad guards bave been hired to provide the protection normally expected from the 

I justice system. Such private vigilante justice adds violence to the strects of Guatemala, increases 

the sense W m i n i d  racial order has broken down, and bneds even greater disrespect for 

In light of t h e  fimdamental problems with the Guatemalan criminal justice system, the 

nation's leaders in all thr# branches of the gwcmment must wark together to implementmajor 

Wbms in the' police, coum, and prosecution. The courts alone cannot solve the justice system's 
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core problems. Tlrc amt am at least partially achieve goals two and three - it cannot hope to 
. .. 

achieve tbe first and critical goal of oIIviction of a substantial pmportion of the guilty. A weak 
I 

but honest murt system cannot mlve Ouaternala's daunting pmblem of mecl crime, political 

violence, vigilantism, and COPlSeQuent public insecurity. Guatemalans lack confidence in their. , . 
' 

g o v ~ t  h significant m&urc because ofthe &ovemmcnt's failure to presme public safkty. . 

a Repairing Ouatemalar'r airninal justice system will require sustained, national attention. 

Section IU dimscs a stnteOy for dsveloping a N a t i d  Commission of m s p t d  governmental 

and private-sector leaders ts d d  wit8 comprehensive reform of the justice system, and it reviews 

the six essential rareas raquiring reform. 

The k t  three areas discussed q u i r e  fwther study by the National Commission prior to 

actual reform. Once the Commission makes recommendations for reform, it will need to 

generate the political support to see that the recommended refms are implemented. These areas 

include: 
1 

(1) Combatting eonuption, 

(2) lanpmving the.personne1 sysSem for judges and prosecutors, and 

(3) R e f o ~ g  police o ~ i o n s .  

Thm otha anat have bacn llnady studied extensively, and reforms can be ihplemented 

immed' iy  through the Commission's efforts. These lrev include: 

(4) Reforming pnseeotion m m ,  

0 CmbatWg inotmldation, and 

. (6) Elimiuatingtbe immunity of perpetrators of political violence. 

The leadas of the d v e ,  judicial, and legislative branches of the Guatemalan 

, 
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gwe;illl~mt, wid leadem from the general public and private sector, must make criminal 

justice refom 8 o a t i d  p i d t y .  Doing SO would mtly strengths democracy in Guatemala. 





Thir s d a o  d e w s  the court-dom measures im:;knented by the OllatunafalWarvard 

i the Guatemalan rximinal justice system, .review the efforts of the OuatemalalYIarwd Criminal 

1 Justice Project to address these problems, and mmmend neassary next rteps at reform. 
E 

i The O u t e m a h  oourts owe their citizens accessible, expeditious; and highquality justice. 
I 

Many facton hinder the courts in mating this obligation including the need to: (1) improve the 

investigative rldllc of court personneI and the prosecutors who work with them, (2) mwe from 

the curmt writta~ system of justice to a system of oral trial lproaedings, (3) improve the 

delivery of justice in rural arms, (4) improve polidcourt coopefation, (5) improve 

prosautor/court cooperation, and (6) =form criminal defense mechanisms. 

The Gwte- Criminal Justice Project incorporated these refonns and others in 

its Pilot Court Project. The aim of the Project was to expriment with essential reforms in a 
I 
! relatively small number 9f cowts, and to identify promising measures worthy of replication 
I 

throughout the justice system. Sixteen carts in Guatemala spanning the various trial levels 
I 

I 

I (Justice of the Peace, Investigating Court, and Sentencing Court) in both urban and rural areas 

I w n  desigmted Pilot W, judges there received training, and all but the last courts that 
I 
I 

reaivad W g  h w  already implemented a package of reforms. As part of the Project, efforts 

wen also mods to improve ampemtion between the courts, the police, and prosecution. 



ira 

d e d  that personnel horn the Ouatemahn awts and pmecuPIW office could not properly 

investigate and prosecute crhinal cases. Accordingly, the conviction-rate of the jwda system 

was vay low: I t y  than five percent of defendar~ts wwe amvicted. 

?he system's vw poor a i d  imtCStiprntiW~ posf~rman~e m ~ d  from a vdw of 

Eacton including a simple lack of investigative rkills, the low self-confidence and sense of 

professionalism of peno~el in hndling cases, md the fdlun of the system to hold anyone 

specifically ~ccountable f a  solving crimes. 

The training program of the Wot Courts attempted to address these problems by designing 

seminars to provide court personnel with: (1) technical training, (2) a sense of confidence in 

their investigative rldlls, (3) a sense of responsibility md accountability for so1vin8 criminal casts 

by gating to the truth, and (4) an undmtanding of the importance of working as a team with 

other law enforcement oficials, mch as p ~ ~ ~ ~ t o r s  and police, to conduct thorough 

investigations md prosecutions. The GuatemalPn a i m i d  justice system lacks all of these 
I I 

qualitits, as many Guatemalans working within the crimbd justice system wilt admit. 

It is undmtmdable that neither court penonnel nor prosscuton are adequately prepared 

0 iulfi~. their & t k  'IkPditiOnally, no one working witbin the cwt system had ever k e n  

*my trpinai in investigative &ills. The mrjority of ourt a a p l o p ~  oted the judiciary 

88 rtudents and simply learned to do thdr job ritcS they wm employcd by the court, without 

rmY dgnificrnt mount of supervision or guidance from more exp#iQICdd pemael, such as 
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j ~ g u  tx roasmbr - who Jlo hws received no training. 

PaWips the only devmt  'tninlng" received by justice gysujm pmosvlel prior to working 

Inr'the rystem was their sxpexieo~~ in handling an indigent crimhal def- cue in law school. 

But this work k typically done in r perfunctay manner and 4 t h  inadequate ruprvisiofi. No 

other mining takes place. AS a result, ctimbsccne invcstigadons are'inadequate, questioning 

techniquw ue deficimt, case analysis md follow-up on invdgative lead3 ae practically non- 

cxisttnt, and there is no sense that the investigation should be modhated with other components 
I 

of the justice system. 

The lack of professional self-esteem and the lack of motivation to do a job well stems also 

from the perception of those working both outside and within the system that the judiciary and 
K 1  

the prosecutorWs office arc comrpt and ineffective. Training must be institutionalizedl and maae 

available to everyone working within the judiciary to improve the criminal justice system's 

capacity to investigate and prosecute criminal cases. 

b. P n , j e t t A c o f ~  

Identifying lack of training, professional selfcstam, and motivation .as major causes for a 

hiling justice system, we focused heavily on addressing these shoftcomings in the Pilot Court 

project. 

~mtfg~urrmabiq~rmhun a 

Pfht, mining remiDur were designed to teach inwrtip~tive skills includiig tkhniquu for: . 

(I) -0ning witnesses, victims, and ddmdants, (2) conducting crimesane investigations and 



I 
I rhonnrgb reudrer 60 gatbet p b y f a l  evidence, (3) uulydng different typer of evidence and 
I 
I 

I following up on kwestiptive Icrdr, and (4) using fonns and checklist8 to enrun r ~omplett 
I 

SaxMld, ia addition to providing technical instruction on how to d u c t  a criminal ' 

investigation, the tniniag wdnm were designed to motivate all of the pcnmael working in the 

Pitot Courts (including prosecutors) to have coafidena in the& work and to have them 

rcmwladge rhat they rll Jure the m b i l i t y  (under the direction of the judge) for ensuring 

relevant topics, such as: questioning techniques, &mescene m h ,  the conduct of a thorough 
! 

investigation, the investigation of amuption cases, and related topics. 
b 

i 

, In addition to the lachrrcs, the seminars included practical exercises in which students had 

x 

1 

i tbc opportunity to 'learn by dolnga rAcr b v i a  heard a lactun on a specific topic. Participants 

i wed in role-playing exercises in wbicb each sludmt c & d d  an interview of a specific type 
I 
1 of witness in r dmuhml act. 'Ih student's perf6nnma was videotaped and then aitiqued by 

i aperimcad btzutor who provided an mduation of tbc questioning techniques U S C ~ .  The 

!hat the investigation aniva at the truth. It was important to highlight the role that each of them 

plays, and the necessity of working u r team -judge, sscretario, oficial, prosecutor (and police) 

- to conduct r thorough md competent investigation, 

Two different types of training seminars were designed: basic skills and advanced seminars. 

The fmnat for each was essclltially the same. Each seminar included a series of lectures on 

Van a learning experiences for participants. Students had the oppomdty to see their 
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-8th~ md w d m m u  in questioning diffcnnt types of witnerrer. Tbe cases used in the 

pncticmt mrriro empbuLrd the dif fmt  typa of investigations hat are likely to 0% and 

the difbmt types of defcnsm that might be pnsented (e.g. identification, Clelf'mse, missing 
. , 

dement of the crime, etc,). 

lkining #mirr9n had two additional major components: (1) a c r i m e m e  demonstration 

which a U d  obmmtion and ddirctluion of the diffaat rtepr taken during the v u c h  of a 

crime scene; and (2) a plenary discussion of each of the problems used during the practical 

exercises. Tbese discussions add& the different ways in which evidence obtained can be 

interpreted, the importance of following up on investigative leads, and the role that the judge, 

oficial, prosecutor and police should play in the investigation. The plenary sessions also 

addrrsJed the problms of coordinating the investigation with the court, pn,secutor, and police. 

At the end of each seminar, certificata of rccsmplishment baring insignias of the 

Orgdmo Judicial and E land  University wen provided to egch participant during a closing 

ceremony. These certificates, bearing the name of each student, were handed out in a public 

forum, and helped to increase he students' confidence in thar profcSSionalism. 

In -g each ~~~, we d ied  on the assistance of the Seccidn de Capacitaci6n 

of the 0- w. This department helped auun that the sminan rpn smoothly. 

auuarmlm judges and other jallutia system -el lectured on selected topics at the seminars, 

a asisted with the meal exercise groups, which used law students as well as police offiars . L 

to pky the roles 0% 'witnessesw fn the exercises. Having the participation of members from the . . 
. . 

mmpt law entorament institutions at the wzninrn dm helped to improve communication. 

acrOrr the agencies surd belped to instill awamess of the need fin amdimtion of the 



how to invadigue a s u  more ~scd.vely, and encounqed r greater retrse of w i l i t y  and 
. . 

pn,fgssi&. Evrluatioru 1Lom wmkshop pauticibtr as well 8s the hkpendmt evaluation ' 

Although the vmirun achieved their go&, we knew that they would w be sufficient to 

guarantee hpr~vcmentr in anut ftndoning. Follow-up obSCNItio(u in the Pilot Courts by 

experienced litigatm who had participated in the training seminars a instructan ensured that 

weeh and months after the xminur, skills lamed we& still being used and investiptions'wac 

benefitting u a mult. These one-onare evaluations of court pmorrnef in the Pilot C o w  also 

helped to motivate them by providing s p d d  attention b them and to their work. 

court Staff MeehgJ 

Finally, staff meetings were held for all memben wr ing  together in a set of Pilot Courts. 

Thw meetings were designed to highlight both problems and successes in past and current 

investiQati01u k order to help improve colhboratbn, pmauturs and police officers assigned 

to the Pitot Courts were invited to mil, and the meetings emphasized working as r team, Staff 

matiDgs were amtber mans ?o follow up m the profrru of thc individual Pilot Cavu and 

Provided a vehicle tmmlve my specific problems that they wae encountering. 



L & Jcor Ltrrrt the Guatarrhn cowt system nee& to emate a st- twining program 

which wlUopcme wnti111(01u&andpmvfdc itmution and f o J ~ a p  attention to murtpcrsonncl 

jwentatio~~t @ pmminent attorneys on mojor i~ycsdgativc topics reJcy~nt to the training 

Smrj~m. A stqfmcmbcr #the &nter@r W n a l  J w t f n  is mtollable to &t the Guatemalan . 
jd icfq in wing the c~aurlok ond estabusiting an ongoing tmining #on. and the President of 



at a ninlnumr, ewy QOW~ anployce wrJd recciw W c  trvrlnlng in inwtigotfw t e ~ q u e s .  

31rc most wnbb& and manageab&plan cfinitid action is for the mining awrdinator, in 

w@ncdon with the S c d n  & Cqpocttacibn, to cy)nducr a series @&k tminiw semina~~ in 

orrler to haw mryone in the jrrdlday w a n g  on the saw ptocticcll lcwl ar those miwd 

within drc Pilot Cbuw Pn,jeae Although the seminars wuld be implemented thmugh'the 

Organism0 Judicial, pmsecutors should C J S o ~ r t i d p ~ ~ ~ e  & C I U L ~ ~  of the Imponant mk t h q  play 

in i&gorions. 

All COW personnel - judges, secmtorios, @cifrrlcs, rrPd pmsec~ors - mutr nceive 

instmetion that oddrcsses the causes of the dcpdent criminal justice system: lrurh of basic 

technical skil&, Jack of co@&nce a d  sense ofpmfcssionalism, k k  of a seme of rcsponsibiliiry 

for solving cases and getting to he twh ,  and an inability to collaboretc with others in law 

e?$!orcement rufd to wrk 4s a team. 

l k p m g m  for this ?rpc of seminar hias drc* k n  designed and aecued rcpatedly for 

the Pilot Coun Rqject, and weriols am madib ~ w u * U l e ~  In f a ,  the actualpmgram for most 

ofthis busic seminar ts availrrbIe on a series of videotapes, which wuki f4cIlitate the duplication 

Vthis p m g m  l b r c  orrc a nsmlbcr of judges ond other coun personnel who arc @rea@ 

h i l i a r  Wth the pmgrom and its materirrls, and t t b  could assist the cooanator In nuvJng it. 

E w l d o n s  @ ' m w  seminar partidprurts am gyqileble W c h  wuld indcate rhc lewl of 



lftrmraohptrseanimr. 

A tinu j)ursnc should be established within Wch all mun pemnncl wow for the 

Otganismo Judicial wJd be mined* Deptdag on the number of irr~tnr~om &lab&. as many 

asjbrty pop& corrtd be nrpinedptr seminar. At pment, the sunitaar ha a three.doy schedule. 

Il)u seminars shod be apMdcd to four orpw dbys in kngth Ifpossibk ntts wuld allow ' 

grcrrter time & m r  topics wum hmughly a d  to conti& mom ptQCIf*d aerctses which 

P p n i c i f p ~ ~ m  d l y  he@@lm In oder to a l h  the awm to continue to fwnon during 

tmining perJods, the maining ~ l s t  be stnrctund so rhas haIfof the personnel at any spec@c coun 

ncciw tdning, W l e  rhc others k e q ~  the court in oprdon. Ifpos~ibir, the orher coun 

p&rsonnef should be mined immediately therc4per. Using this ~ppro~lch~ eighty people could 

rceeiw Wning in tw sdnats aery month. 

the maximum number of Jndcnts per smumunar is lorry, then six i1~~tmctors wuld be 

mcded @ur to inrmrct gmups of ten Jnrdcnts each, and to d u a t e  videotaped 

PMo-a* 

All of the odmt-w tcrskr w& bt coordinated Iry thc Scccidn & CPpocitacibn which 

k the ~tpcrience and ceparbiw to hawile S U C J ~ ~ O N .  Ihc training coordimator wuld need 
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2 . 0 I . J ~ b t h e G u a t c m o l r t o C ~ J u s t k e S y s k m  

a mPIIPblm, 

Although the C3uotemrtnn 6dc of Criminal Procedutc provides for liiited oral proceedings, 

in pncticc,. the trial we phwi ly  entails the mading of a written file by r Sentencing Judge 

krho amvicts or acquitskbind closed d m .  The judge makes a decision without ever having 

o b d  wibresses or b e d  to their testimony, and m l y  having viewed the physical evidence. 

Verdicts arc -tially based on evidence obtained by other judges md wurt personnel. As a 

result, the judge often cannot impose an m,ropriate, f&ir aentcjla. 

The absence of opn, public tfials in Guatemala also leaves the criminal justice system 

subject to suspicions, and does not impose the pnsswe fix performance by its crucial parties that 

public dbscruati'on would create. Consequently, this almostcxclwively-written system fosters 

cauption, slappincss, lazinesr and most important, lack of public confidence in the system. For 

those working within the system, it is easy to prosecute, defad or judge a case ineffectively 

when justice i s  rendered ssmtly and no means for public scrutiny aid. 

A major obstaclle to the implementation of a system of oral tria proce&ngs is the resistance 

fht many kwya md Lw rtudmts have to such procedures due to their lack of hmiliarity with 

oral proaadings and their greater cornfart with the way things bave always ken done. The 

a t i d  time rod effort it takes t6 amdhte oral bearings dso discourages individuals who 

bave no seasc of mahmtion to implemart such r system in the first place. Further, the physical 
t*, ' 

, of the cdmo lnd the lack of a r a ~ ~ y  equipment also hinder judges' abiity to conduct 

Qllpocadiay. 

. . The Pilot Court Project set out to improve the court's abiity to determine hcts in a criminal 1 



by introducing 8 8ystan in which &dace was presented to the trial judge in r pubic, 

mcentaated d beariarg, u rllowlcd by Oua!emah law. Providing ur apporhmity for the 

-tion md ddmre to prrvat witnesses and exhibiu in . . , and to 

;rddress the a r t  in dosing arguments in vistas p would not only hcmw the court's. 

capacity to m d a  more 8ppmprW and accurate verdicts, but would rlro dow for moie 

effective participation by the MinirUrio PJblico's Oftice and the defense. 

It was also anticipated that the use of oral, proceedings would d m  the likelihood of false 

wit.- Testimony given in us oral hearing, subject to the public eye, would result in 

witnesses being more reluctant to make Mse statements before the cntire community. 

Additionally, oral pmxdngs  rllow the parties to view their attorneys during the proceedings 

and observe whether or not they an performing their duties effsctively. The public has an 

opportunity to view and assess the performance of judges, prosecutors and defense attorneys, and 

achdly see justice at work. 

6. rhgeuAafvtdcr. 

Through the Pilot Court Reject, Wet Sentencbg Courts began conducting oral hearings 

bpen to the public. Unda the Guatemalan Code of Criminal Procedure, the courts conducted , 

twoyprdprocssdings: @ d e w  
. . (evridentiary 

h h g s  fw thc purpali'of . . .  ,,.. wg festimonY lad viewin8 phydd  evidmce), md 

(-0 8rg~m~tr~presented by the diff-t d v a n d r l  parties). In both types of hearings, aU 

'ckvmt 'parties and officials wae praent (jud46, prosecutor, private rttorney fm the victim, 

wt~r aUomey, victim, defendant, waezlrio, and oficial). During the evidentiary hearings, 



. 

the judge, u well as the rttanacps, hd the opportilnity to ask witncrro additional questions that 

they deemed nscrsuary. D d g  the closing arguments, the judge could address the lawyers and 

ask questions r c g d h g  my points noted in their ~ta t im.  

The Chganismo Judicial and the Ministerio Mblico's Office c~opcroted to implement oral 

hauhgdpceodings. Those oral pmcccdings rs~uired prosecutors tors who were specifically 

assigned to the Pilot Sentencia Court and who were somrnittad to the conduct of oral hearings. 

Once the Sentencia Judge'decides that there is sufficient evidence for trial, he may grant an 
. . if one of the parties makes a request for it or on his own initiative. A 

vista can only be held if one of the parties asks for it. The Pilot Court Project included 

an wder&tnding that the Ministerio PJblico's Office would request oral hearings in certain types 

of cases such at: asashation; homicide; kidnapping; rape; crimes committed by government 

o f f i a  or my other types of cases which the judge or prosecutor considend importm.t or of 

interest to the public. 

Even though fewer oral proceedings than expected were held, towards the end of the project, 

hearings were being held m m  consistently in both Guatemala City and Totonicaph. Cases 

selected for oral hearings were considered significant and of interest to the public. Major cases 

handled by oral pmcdings have included: (1) the May, 1988, coup attempt which resulted in 

the convictim of former military officials, (2) the drug trafficking case against Minera Navas 

which tcsuftd in m acquittal, but highlighted the possible mk of a number of gwanmcnt 

ofticials who named as being involved in the drug trade, (3) the highly-publicized a 

hi& agaW Pedro Lmuz Jiwnet in which the prosecution was seekin& 'the death 

mty far the murder of a high-ranking military colonel's wife - the defense of insanity was . . . 
i 
I I 



reJsctsd by the cart, wBicb famd the befendant guilty but did not impose the death polulty; and 

(4) the homicide ad8gainst 'Ibpmu Garth Diu whose convict3013 depended on tbc testimony 

of two ductant cytrwitnessu who had left their residence becaua of f w  md were finally 

batrd due to inWve efforts on the put of the prosecutor and police. During the cvidentiary 

bearing, the judgk commended.tlac work of & prosacutor p o l h  in locating lad brin& 
.. I 

forward there two witnesses. Tbese types of cases, even when they did not result in convictions, 

enabled the public to see the justice system u r living and breathing entity. 

The precadures used in these cases were the same as those outlined in the Pilot Sentencia 

Cout proposal (copies of this prsposal pre available from the Carter for Criminal Justice) and 

can be viewed on videotapes of selected hearings held in Guatemala City and TotonicapBn. As 

the tapes illustrate, and as participants will attest, the proceedings helped the trial judge to 

detennine the truth. Attorneys rrprrsenting both sides presented witnesses, who were placed 

under oath by the judge, then questioned in a public forum. The judge, u well as everyone 

involved in the pmacding, and the public, had an opportunity to h p r  witneuw giving testimony 

and to o b m e  their demeanor as they rnswersd questions presented by lawyen and the court. 

'he o r a l - h a g  proau helped the court to ascatain the truth, espuWy by allowing the trial 

julge to d e m h  the mount of weight to p b  on Mliour items of evidence. For example, 

judges d d '  ~ I u a t e  the tcdlmmy of interested witnesses, i.e., relatives, Mends, and 

@Warts, whar(IwtimMIy vould o r d i i y  be given Uttle weight, if my, due to the highly 

nrtricriv~ cvideattry rula in tb 0- Code of ~rimiarl ~nrasdure. 



agreed to provide their 8crdccs to indigat defendmts. Student d e f m  attomtys received help 

from their rcboo3 s u p m b m  during oral proceedings at the request of tbe trial judge. 

Due to the publicity given by the media to a number of oral piocadings, erpccially the 

-, the public was able to observe the justia systzm hctioning. Conducting the 

bauings also impiwed the morale of court personnel who felt enthusiasm and pride in the work 

they were doing. Even though it entailed more work, dvtrrv i r l  parties involved felt that the 

process produced a more just result. 

The U.S.A.I.D.'s independent evaluation of the Pilot Court Project noted that: (1) oral 

evidentiary hearings enhanced trial judges' abiity to master difficult cases by allowing them to 

hP tr-9timony first bmd, and (2) onl rr(umm in open sessions significantly enhanced the E= I; 11 

gI:? 
rni h 

crsdibility and public image of the criminal justice system. 



b r d &  rrspossibk to cnaomge oralpr~~~edings. GuatOP14JO must ltlodwe those w&ng in 

the #rwu ia wmkt oml headngs to mntinue the monuntwn gain& thmugh the Hlot Corrrt 

mject. 

mrc Is no question of the commitment of Dr. EdmU)LJo Vdrqutz tlrc Supnme Court 

Pnsi&?u, to impJuncorting oml pmeedings at the OM stage of a crfmfnal case. Whczt needs 

to be &ne, esptdd?) in light #the new odministmtion under PtcJfdcnt Jorgc Sen;iollo EIias, is 

fir Dr. V&guujltst w seek the coJJ4bomtion of the Attomq Gcncrrrl to ensure that prrosecutots 

of the MdRtsterio ASbdico mMfn in Sentencia Courts and continue to *quest om1 hearings. 

Since the ~ e n s e  can make the same tcquestY the Guatemalan BOr Association and the &W schooIs 

mun also awpctrite. W e  grrosrps can fdlitate the w of oml headngs iftircy btcomc fmiliar 

with thon Md WdCrstMd the that oml prarecdings can pmae f i r  all those inwlwd in 

c r l m i n u l ~ .  

Oncc,the OrlApnlno JudlcfrJmkes a real commitment to promote omi hearings, and takes 
** . 

, ws (4 obtain the mJloborOdOn @the wtssary panics, implementation mustfillow. FocNties 

ami eqtriponcnt nasary@r morrling and transcdbing o d  pnmaiings urn nee&d. voml  

. p m n g s  am to licG%,3w mo?e ~ ~ ~ l o c c ,  it is ~ ~ ~ e n l i o l  that ~ ~ e n c f o  am bt stmctund 



t 

JO that rhcpornfu hmbd cu wll as the public, aan bc atmmdatd in rrdrquate faillrfw. 

At tiu! cnd qPtiu avOrQ)14hl;Had Crtminld J w r t a  Ptqjea, o w  one COW had ~ C I P  

rtnowtcd to oc#unmodme oml karings in Gutnunaha C%ym Although it moy not be feasible to 

fme&te& equip all Sentenda COWS Md Chum of Prfmem ImtlUICfa -ling trials, Qn @ion 

&utd k m&e to mwwtt at lcost two or mom tdal mum in GuatemaJlo Cir~ amt then those 

rlirougirout the countrysfdc, as &a& pwibk. In  the capital, the A.csidcnt @the Supreme 

&un muld allow other Sentda CoMs to we the frrcilides Ofthose Scntencia COUm drepdy 

WP@ 

I f  recording equipment b too a p c ~ i w  to purchasefbt tach coun, then the qwts  should 

purchrrse mobile equipmmt & m&c it llVQJloble to the d#Jhwat Sentencia courts, as needed. 

Such equipment should be W i l y  llY4jlrrble to trld judges so that they aiv not bundened or 

discoumgedp.rPm making the ngucn. ~rvughout the ptllfect, @ma1 pwedum that were fill 

qfnd tape tendcd to impcdc jtdges ' obilily to obtain necessary equipment arui suppks th4d were 

Cnrcial to the job they w m  &in.  lhepmedums must be simpJiped so that judges will conduct 

OM proceedingse 

Judges who wuld be ~~uponsibJefbt holding 
. . aid- . 

h u l d  k mined in om3 prOCCdUIICSe 7Re mining w d  help m o w  mistance to such 

P-&gs. Judges who haw wndrrctd oml htruings hvughout the hst tw ytam (such as 



enhanced dllun 0 0 ~  in the rysem. As w st& eatlier, it w on)y the beginning, and 

it & hoped that the CNCf4f nut steps are taken to emure that this posfziw @om Is arponded and 

mrrde permanent. 



be harmoniosd to the extat possible to provide r system of justice that the local people will 

accept. Suggestions for such ref- are' discussed later in thb section. 

The key actors in the traditional dispute-resolution mechanisms ue the alcaldes auxiliares, 

respected local people elected by the Indian communities for a one-year term without 

compensation. They receive their authority from being elected and from their consultations with 

the 'principolu,' local Jden wbo ut greatly respected for their experience md age. One of 

the main roles of the alcaldes aWia,res is to resolve commu~ty disputes (e,g., intra-family 

problems, land disprtes, multr, thefts, etc.). 

The dalh typically ~ l v e  indigenous disputes by nmhtion. The disputing parties are 

brought togetbet to dirurc the conflict. The alcalde auxiliu may mggm molutions to the 

dispute, but cmnot annpel r rettlement. The alcalde awtiliafs authority comes horn community 

The community oftea &SU in the dispute resolution process and pushes for, a resolution. 

WQhehu o f b ~ v e  w payment of compensation fop banns. done and .-onally 

ammunity &a provisim for perceived offenders. If the alcalde aurilhr in the local aldea 

(*e) ~ m m a  m l v e  the matter, Wshe may seek help from the alcalde municipal. If this step 



limited access to justiadue to gnat distances, rough terrain, and poor bPnrportPtiW, (2) limited. 

acms to justice due to language and culhlial diffmccs, and (3) indigmow distrust of the 

integrity of @ f i m d  jusdcc system. Each issue is reviewed in turn. 

(1) Robkarr; of Distance and fl.rrluportation. Guatemala has very challenging, volcaniic 

terrain throughout much of the nation. The distances to Justices of the Peaa and Primera 

Instancia CGuxts in Departmental capitals are often great. Public transportation is often erratic 

or non-txistent and in many areas travel is only possible by foot or on horseback. As a result, 

access to the national justice system is very difficult in much of nrral Guatemala. 

(2) language and CuhFol hrrltts to* Justice. The rough terrain of Guatemala has 

contributed to the great cultural and linguistic variation in the nation. Indigenous groups in 

reparate mountain valleys have developed different languages and culturn- Such differences 
* 

pose major problems to judicial personnel who cannot speak local languages or who do not 

understand local custom. The scope of the problem is illusbated in the Department of 

Totonicap%n. In that Depvtment, over ninety pcrccnt of the population is indigmous and less 

tbrrn half of W citianr hve my working knowledge of Spanish. 

@) The ham .I COITBU~~,  on ' I h t  io the F o ~  Jodkc S@UJL Paul Vrnda 

1990. His findings are reported in two papers: "I'he Conflict and Interaction of Justice Systems 



in Runt Gwtermlq* rad *W Administrotion of Justice in Ruml Qwt#nrlreU An additional 

mqjor buriu to um ofthe national justice rystem 'by rural bdigmous dtizenr is the peraption 

tbrt the rystcln ir oomrpt. In the past many .aural Ouatemalans have,baa charged for rer~ices 

fiam the f d  ju&icc system. and many still expect 6 k charged. Furthmore, rural 

Ouatema'uluu bavc been victimized by some court officials who have had them sign documents 

that they a d d  not read that were inconsistent with their statements to the courts. 

b. mja Ad* 

The mrPl Pilot Court experiment used a variety of measures in the Department of 

Totonicapb to rcspond to the barriers to justice discussed above. .These measures included: 

(1) Tbt Institution of 8 C h i t  Court Approacb for Justices of the Peace. The two 

Justices of the Peace in the Totonicaph Pilot Court Project each travel one day per week to a 

m o t e  municipality in their am in order to bring justice closer to the people. The 

Momostenango judge also mes Santa Maria Chiquimula; the San Francioco el Alto judge also 

saves San Bartolo Aguas M a t e s .  

(2) Tht Appointment of AlguacUes Judichles. A major component of the rural Pilot 

Cowt refm is the appointment of judicial assistants, alguacilcs judiWes, in rural 
t I 

municipalitia nKIz individuals ue local people, elected by their pan, and then appointed by 
t 

the -dent of &Supreme 6un to assist in the administration of justice. They must be litetate 

tad equally fluent in Spnisb and the local indigenous language; they need not k attorneys. 

k u r  rlguaciles were appointed in November, 1980, to prbvide assistance in the four communities 

that are - by circuit Justices of the Paoc. These alguaciles received training in witness- 



a 

querticming ud crimsranc vrrcb in February, 1990. 

The dgurdl# pnrvide r wide m g e  of services including: (1) protscting widens at crime 

roenu until the judge arrives, (2) identifying and locating relevant *ctims and witnesses and 

usistino judges in their invesbigations, (3) preparing tho docket and ensuring that relevant parties 

appear if r circuit Justice of the Peace sewer their municipality on a weekly basis, (4) serhg 

as translators at court d o n s  involving indigenous people unable to speak SpMil, (5) prbviding 

guidance and infimnation to Id citizenr regarding the national justice system, (6) serving as 

media16rs for m e  minor l o 4  disputes, and (7) in some cases, s d n g  u a link between judges 

and alcaldes rwriliarer, monitoring the efforts of such alcaldes, and receiving unresolved 

mediation cases on ref& from the alcaldes. 

Our initial rural Pilot Couit plan focused upon the relationship of the alguacilcs to judges, 

and did not deal with their relationship to the alcaldes auxiliares. Nonetheless the alguaciles 

began to develop close working relationships with the alcaldes auxiliam of local villages. The 

Justice of the Peace for San Francisco el Alto has also begun to hold regular meetings with local 

alcaldes auxilbs. This development suggests that a hierarchical system of mral justice flowing 

from the judges to the alguaciles judiciales and then to the alcaldes auxilians might encourage 

the delivery of justice in rural ueas. A strategy for developing such a heirarchy of justice 

delivery is discuMcd below. 

(3) The Repenlion of r Justice System Brochure fn Indigenous Languages. The 

I C&nM Justice Praject has also developed a dnft pamphlet an Guatemalan 

hw md the Guatemalan court system for distribution in wJ areas. The documat should k 

into major indigenous languages. It is designed to be highly accessible to I d  
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c~mmunSty membm and is htended to provide 8 clew and rtfaightfbrwud discussion of legal 

pratscd011 fix C3ummJln dtbu. 'Ibc pamphlet an be md at community gatherings to ensure 

that illituatc pnont arc still infonnad of thdr rights. 

c. Rcaorraurdrrrionsjbr N a  

jJ)IC w b c u  arperhentd mcrrnucs hplemcntcd in the Totonicapdn Pilot Coun could work 

in mtrrl mas thtcughout the nations. P d  Vander Vott 's popcrn 'Ilrc Admfnistmtion of Justice 

in R u d  GuatrmOJO, ' swnmarlus our mqlor rrcmrnm~ndations for the lltspectiw mles of alcaldes 

d l iorcrn  rPIgU4dJcr judicialan Md judges in rural justice. Copies ofthis prrpcr a n  available 

j h m  the Cmtcr for Crfminal JuSnfce. 

Our ncommcndotfonrjbr rrtmlfwdce @om include: 

(1) ~~JopnmtqfaHlc l lprd ly t#J~DcUwyj ioVnJdgw,  &AJgUOdIcr Judicial& 

to A b h b  Mhm. Ihc combination of the dcrrlde wiliarn the algU4Cfl judicial, and the 

fudge - each wlth their own duties and nspomibilities - could fonn a judicid &in of command 

in rural arcas. l%e combiWon of oflciah could potentially enhance occcss to justice in mral 

Gudtcm4fcL Mony mwlfdpas send by an alguaeil haw ten or mom rrldeas (Mlhges) in their 

a m  Ar,bI~tu bfdtaonce and amus make it necessary fot the alguaeil and the judgi to rely 

on the atcoldis lULdUorrs in W e  k a l  corrmuulfdes for some / o m  of a s s I s t ~ .  . 

AlcoL*s orafsrmr ma seleaed in villages thmughow nnol Guatemala by h a 1  

Qommtmida. AguaciIcr judidalet should be appointed in mml areas to Putst Justices @the 

md to wort Wh rrlcaldcs aaaillons. Such @cia& .shor3d k appimrd inmofor 

munfdpifw send @ a JLlStjcc ofthe Pcocc. Based upon our aperlence in Totonap& ft may 



& rn haw algmdIcs appointed in the wne  jrugodo in which the Jwdce of the 

hguage a d  Cutturd d ~ e t ~ l l ~ ~ ~  am.&?@ and am not bridged by other court prmnnel or the 
. . 

jdge, the oppofnment qfan dguacil in the judge's home jurisdiction may also be necessary. 

llrc &Won ofrcspo~~~ibilities among the thne typw qfofldals should bt as follows: 

I .  aai~ans wouu limv a w y  small m~e bmause ~fconsti~lonol mtrictii~ 

and the necdjbr non pmfcssional handJing of casts* m e  alcalde's mle wuld be limited to 

assisting the imwtigatiw judge and alguacil judicial by ensuring that witnesses are accessible, 

pmtecting the crime scene m i l  the other oflcials aniw, and pmviding i~onnction tcgarding 

local cutoms and the history of events kading to the offense under inwsdgation. llrc alcaldes 

olctfliatcs &Jd be taught the essentials of Guatemalan law, how to protect a crime scene, and 

how w loccue mlcwnt WftnCSs~e 7he alguociles can pmvidc much of this training to their local 

alcoldcs 4tLXIIiamS. 

2. AlguaciJ~ jrodiciolc a n  oflcial members of the Otganismo Judicial and can play a 

fwmorc silpnoocOnt rolc in the handling of setious cases than the dcotdw OUXfli41~~ The basic 

taks to bc pc@onncd ly dgU(ICI1es wn summarized in the pnceding section and include 

stadng the alnw s t x i  when they atriw, iderning and locating nlewu w l a u r u s ,  taking 

~ a l s t a t ~  mrkring rlic]udge dm he or she luriw by tro)~slating (Mdpe@onnr'ng related 
' 

trub,ptcpruing~dodtrt,mdosmrdngt~mrrlcwnrportt~rorlu~onp~jft~judge 

* W r  Mnidpio on dmit. 

3. fudges should ruslmtc rcspomiSiliry for invwdgatio~~t of serious crfncs as soon ar 



posibk g k n  pmbli?m #no#lcmlon qftheoflense and distam. 

(b) I h ~ q f Y l n a r C r b n c ; r ~ g M m l n o r u i m i n a l a n d ~ l ~ l t t t ~ n ) :  

B. A k W s   should &ote those minor disputes rirrPt the pianiw in their local 

vibge am w3lling haw mediated. , OIvm the trcdidonal t m t  in alcok*r a d  their mle in 

tiique ~wolution. ithis & a 0 mleJbr rhc alcrJdcs. Such bcol mediation Homfrrc the 

rcgional juyladosjhlnn having to &al n3th minor carw and support thc pmenwion of the 

indigenous &gal o a r  which 4s mential in ,'lt~y a r w ~  afthe W o n  Wircrc both jrdgcs and 

alguacila arc w v  diStMI. 

Zh? alcaldes s h o d  lcrrm kgally accepted mediation pmcticcs and know that 

partidpadon nurrt be wluntary and ahatpurisAmnts cannot be imposed by the alcrrlde. in cases 

in which a msolrction cannot be achieved, the alcoldc shod refer the care to the alguacil for 

possiblepOrthcr &ation. 

2. Alguaciks fudiciales should owme the mediatiion &?om of crlcrrldcs auxiliaws and 

seek to mediate those caws that am not ~ysolved by the alcrrldes. Clues that cannot be resolved 

through muljation should be n$errcd to the coun for judicial resolution. 

3. Judges should bt MW Ofthe mediation @om of the 4JgUBCfks ,@diciales and 

rrlcaldcs d U I U C J  in theirju&iletion to ht certain that the pmctices being wed am appmpriateD 

te.ectiw, a d  &gal?) 4a!cptdk. Judges must od/dicatc those minor cam that wvwt be 

molwd tlurpugh i k o n  

(2) Ih U ! # a  Qmdt J.geApp11DSCltJbrBvdlvctlm cdfh As d i s ~ c d '  
. 

h, giwn the g n m  distances andpoor trollsponation in mml Ouo(m&. judges shwld trawl' 

pop& mrhcr than having the pop& to tmel to the judgesh lk cillcdt frrdge a p p m h  
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linpommt mk in U d n g  judges to local comrnlurltiw and should bt molned to pcrSonn this 

riucs far a d  rljs fdlum w u q p ~ ~ ~ a t e  the dguacilw can pose a serio~u@we pmblem for the 

@om of OlguaciIw. 



4. Mmmm to Improve Police - Court Cooperation 

a2khbIcm 

All succusful justice systems q u i r e  mopration between the police md the courto. Such, 

ooaperotion has ban extremely rare in Guatemala and has contributed greatly to the failure of 

the justice system to convict guilty offenden. 

The major banien to adequate ampaation between the police and the courts include: 

(1) Court PcrsoMel Dbtntst of Police Invcstigathe Capocity. The courts (and 

prosecum) are well aware of the problems of police staff recruitment, training, cormption, and 

related shortcomings. These problems are reviewed below in Section ID. As a result, they 

hesitate to rely upon the police for investigative assistance even though they have no alternative. 

A survey of judger and lawyers conducted by Florida International University indicated that 

eighty percent of those meyed were dissatisfied with the assistance that the police provide to 

the courts. Fifty percent indicated that corruption was high among the police. 

(2) Police Distrust of the Courts. The police reciprocally distrust the courts. They 

 sent the mistreatment they receive from often anogant judges, suspect that court personnel are 

often comqt, and in many accr fed that the courts uc soft on crime. 

(3) The Inadequacy of Administmtive Amngtments for Coopexation. Given the 

he1 of distwt bdwecn the pdice and the courts, it is not surprising that the lcwl of coopefation 

between them W been vay poor. The courts have typically not developed means fm instructing 

kal polkc onhow to amduct an ongoing investigation of a arc, and related problems exist in 

@e gathering of police records, forensic  onn nation, and the issuing of wanants. 

(4) Conhufon Regarding the Respective Roles of the Coaarts, Police, and 



$ 

b ! I 1 
Pnrwarton in Cximhd Cuc Invsatlgcrtiorrs. Considerable confusion exists regarding the I '  

I 
mponsibilities of tbe wiau agencies in investigative activities including crime-scene 

. ,  

iovesdgsdon, initial investi8adon, and ongoing investigation. While the three agencies must , . 

work together, they need some notion of what is expected of each at each stage. 

If the Ouabmhm justice system is to have any chance at convicting those guilty of criminal I 

conduct, it must develop new rpproachha to police-court relations. 
I 

b. Pn,j~~ActivWw 

The OuatemaWHamrd Criminal Justice Project experimented with a number of reforms 

to improve cooperation between the police and the courts in the investigation of criminal cases. 

Given the daunting nature of the task, as described above, these reforms s u d d  remarkably. 

The refom included: 

(1) Development of r Pilot Police Unit. It is obviously impossible to overcome the wide 

mge of problems confronting the police and police-oourt co~pcration on a nationwide basis 

without the influx of massive resources and outstanding leadership. The Project decided to 

Uperiment witb ambitious refoms in specific jurisdictions, however, to point the way toward 

more broadfy-baPrA effm in the fuhm. 

I The ma mcouraged the Natioarl Police to develop a Pilot P O W  Unit to serve the Pilot 

in the api- me Unit med as a laboratory for remedying the many major problems 

kt i f ied above. The Pqjcct did not provide training for the Unit, since such training is 

m'bitcd under U.S.A.I.D. negulrtions. 

The Pilot Police Unit was comprised of ten investigators from the National Poke who had . 
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nxxivul tnirulng ftom the Intenutional Criminal Investigation W n g  Assistance Project 

(I.C.I.T.A.P.). The invudgaton had experimcc !I; ;landling serious ase8 including murder, 

kidnapping, namdcs trafficking, mbky,  md ~wpult. All of the investigators in the unit I 

&vcd r lupplementay fiveday traMng counc from the National Police Aadany on critical 

.legal aspects of inktigadon (e.g., evidence collection, the legality of detention of suspects, ~. 

. )  Th; court bad the opportunity to emmine the p-el rrcnds of those selected for the 

Pilot Police Unit, and the discretion to eect  any candidate, The pgram was designed to 

wercome the routine problems of staff quality, training, and integrity common in the National 

Police. 

The Unit was located at the second precinct office in Guatemala City and was allotted 

necessary vehicles, radios, telcpkmes, tape mrders, and related equipment to eliminate the 

n& problems with murces noted earlier. Appropriate support staff, including ucreraries, 

a radio operator, and a photqrapher, was also assigned to the Unit. 

The Unit's chief monitored the investigators to ensure that their work was precise, timely, 

and sufficiart for the needs of the courts. Such supervisory mechanisms are insufficiently 

developed in the National Police and are critical for the improvement of poliacourt co~pcration. 

At least two of the ten investigators were scheduled to be on call at all times (including 

nights and weekads) to tovcl to crime scenes. These investigators had priority access to 
. . 

h s i c  remmdbr such investigations. . 

Q ~00pemt10~. Between the POIIC; Unit rod the Courts. Tbe ' N u i d  Police, the 
. 

COWS, and the Ministaio PJblico together developed a Memorandum of Understanding to 

mlish proculurts for coopaation among the thne organizations. The Resident of the 



Suprane Court, the Attornsy Gaml, the Minister of Oovanment, and the Mrsctor of the 

Nkdonal P~lics, dgaed the Memorandum on May 4, 1990. 

The Mot Police Unit wu designed to deal with rnfous cues including homicides, 

kidnapjhgs, di-ces, aggravated robbery, and other cws of rocll dgnificancq. The 
. . 

Memnnduuni of Understanding prescribed the method f n  poli-urt coop~slation in handling 
' 

such cases. Spacifically, the National Police qped that investigators in the Pilot Police Unit 

would meet with judges, oficiales, and prosecutors at the outset of assigned a w  to plan the 

investigation, and then meet periodically the;nafter to monitor ongoing investigative n a d s  and 

fulfill court and prosecution requests for information. 

The police would conduct ur investigation at the crime sane, locate and interview victims 

and relevant witnesses, obtain forensic evidence and police records, and conduct any other 1 

necessary follow-up investigative steps at the request of the court and psecutor. The 

pmsecuton would work with the police at the crime soerne, monitor evidence produced for its 

legal admissibility, and request oral proceedings in serious cases. 

The Memorandum of Understanding among the agencies provided for developing relevant 

tase-referral forms and forms for questing specific investigative measures. 

Tbe cooperative arrangements set out in the Memoandum of Undentandiqg clarify the 

nspective roles of tbe anuts, prosecuton, and police in criminal-um investigation and provide 

8 valuable model fbr such a~~angements throughout Guaterula. 

The indepcndeat' U.S.A.I.D. evaluation of the Pilot Court Project (attached) found the 
. . 

mot Police l h i t  a worthy innovation. Thc Unit had significant sucear in arc proassing as 

~dencsd by the following Bnding: 



aworkln# closely with the Pilot Courts, [the Pilot Wlkc Unit] rchieo,sd r 
mem8rla)rlr irsoord of impmved performance in closing csrer. During the fsw 
montba h which it WM M y  operational it achieved M exceptionally high rate 
of m e  closure of about 90%. Such outstanding perfkmunce must be 
attributed to the high level of communication and oo~ptration estabUrhed 
between the courCI and pnnacuton on the one hand, and r group of about a 
do= puce o r n ~ e n  c b o ~  very W~CG~~VCIY from among the krt mad and 
most hbhly motivrtad." 

(3) Jolnt Mcethgs ol Poke, Fmeaton, and Judgm. One additional measure carried 

out by the Project helped to enamage cooperation unong the police, promWon, and judges - 
- the director of b e  Plofsct's Guatemala office held periodic meetings attended by pemnnel 

from the thra agencies. Tbe meclings addressed problems, misunderstandings among the 

agencies, and neloted issues. These meetings helped inmasc understanding among personnel 

from the three agencies. The Memorandum of Understanding specified that such meetings 

should be held on a monthly basis to enhance communication and coopeation among the criminal 

justice agencies, 

c. R m m i d U i o ~ j b r  N m  &ps 

As he V.S.A. I.D. mpon quoted &w suggests, the #OH to incmcue coun - police 

c ~ p e r i o n  apptars to kaw &en w y  succeqjld, even though it jhctioned for on& a short 

NEW qf time To j5urctlon SUCCCSSPI]?), the Gwrrrmlan justice system muu foster such 

Wpcrrrtfon. We haw tw m@or ntmmendrut~ns for ongoing and apMdcd @om to improw 

POIiaawf aqmWdm 

* Unit in G U P t l d  nuu S U C C ~  enough to jwtflcj, such ~plication. Udts should 



meetings amongpemnnel,@m the rhne crjmlnal jusdce agencies in wdow ngions will lnpmw 

the handling qfflMnal co#s at a bw eost. Wthout such meetings, ~WlCICr~tandfngs and 

mistrust can p m n t  cyl0pctQIfon. 



5. Mmum to Improve Prorcccutor Court Coopemtion 

ankAobla 

The piorscutor should play m important role in the Ourtemalan jurtice system but does not. 

Sacdon Ill of thio repwo prererrtr a dWcd dlm'uion of nadr far prorscutorial reform. The' 

Owte- Criminrl Justice Roject could not implement fundamental n f m s  in 

prosecution since these require substantial resources in addition to a basic mmccptualization of 

the prosecutor's role. Within the context of the Pilot Court Project, however, we were abje to 

implement techniques for improving prosecutor-court cooperation, and to txperiment with a far 

more vigorous role for the prosecutor in chinal case pmcahg. These efforts ue described 

below. 

b. Ar,ftaAclivldct 

From its kginnhg, the GuatemalalHasvard Criminal Justi'cc Project perceived the 
rn 

prosecutor 8s a neassary and integral pat of Ure system. We tought and obtained the 

participation of the Minigterio hsblim in a number of seminars that were initially conducted to 

analyze problem facing the Guatemalan courts. Prosecutors helped design the Pilot Court 

Project, and helped to cnate a maoe rggnrsive and zealous role in the process for prosecutors. 

What we Wed to obtain, however, was the W-hearted commitment of the Ministerio hlblico's 

leadaship to impmcslt changes rrcommended by prosecutors. 

When the Catrt Project began, prosacutm were assigned to specific awts to work 

with. judges .md oficiales duriny the investigative stage. At first, only two prosecutors were 

Usiped to work with one set of Pilot Courts in Guatemala City. Space was allocated in the , 



in order to hfop the prosecuton oollaborote mom closely with the courts on 

crimind Pmmcutm who were located in the could attmd witness- and defendant- 

'questioning, meet with the judge md ofidales to discuss investigative tuka, and aha their 

reputatfa in the yes of the public, who could now k c  the Minirtcrio PJblico u part of the. 

court process. since the mjcct provided that promton continue to ban& r are from 

investlgatian to trial, prosscuton in the could interview witnesses kfon presenting them 

in court. Movin;~ prosecutor to the took a great deal of time because the leadership of the 

Ministerio did not want to lose control wer its prosecutors who would be physically located 

away from the main office of the Mhisterio PJblico, TBis delay limited the full participation 

of prosecutors during the initial stages of the Pilot Court Project. 

Them were limited successes, however, at the investigative level. Through aggressive 

interviewing of police witnesses of a well-publicized kidnapping case of a young boy and the 

murder of his mother, prosecutors showed that the police were lying md that the 

suspeWdefendants were innoant. In another case which involved the brutal murder of a young 

woman in her home, prosecutors and police officers from the . . 
lmted two crucial witnesses who had bft their residences &use they f d  the defendant. 

Prosecutors' presence was more notable at the trial level. pro st cut or^ under the Pilot Court 

Roject were amwaged to request oral hearings in aur which merited them. Members of the 

press, and themramunity, ewnded cases which had 
. . and 9 .  

and odw in an activeve and involved role. Publicity fkom these oral proceedings 

improw! the public image of prosecutors. Prosecutors had the opportunity to present witnmes, 

rsk a d d i d d  questions of all witnesses and the defendant, and argue their position persuasively 



to the judo& p m h g  them with 8 renrc of purpose and rccomplilmeat. 

E m  tboulgh prorscuton handled only a few ~ y .  because of W of commitment and low 

m g ,  thesct mrall nrocerrer helped sanewhat to improve the prosecuton' mse of 

rcspdbility and pmf#Sionalisrn and revealed possibilities for future retonns. 

TQ peparc prossc~toro for their increasccd role the Project trained than as investigators and 

rdvocotes. First, rnac prosecutors putidpiiLtd in the basic md advanced tniniq d that 

6 given to membera of the Organism0 Judicial. These prosecuton attended all lectures and 

dcmonstradons during the seminars, and participated in the role-playing exercises and the plenary 

dhssions.  The pactical exercises focused on additional questions prosecutors should a& after 

8 specific type of witness was questioned by the court. Ihe'p~cnary d o n s  addressed 

collabaraoiorn with other low mforcemect :agencies. 

The Project also conducted seminan that were mated specifically for prosecutors, held 

both at Hamrrvd and in Guatemala. Thi:se seminars focused primarily on diract and cross- 

examination, closing arguments, and case investigation and analysis; experienced American 

attorneys who were b(.rlingual lectured on each topic. 

The pros4cutan' training semhrs followed a similar format to the Organism0 Judicial 

seminars. In addition, lceMm gave demonstrations on how to employ different advocacy skills. 

Mter the lecture series, experienced instructon conducted practical exercises in srmll p u p s  to 

aUow particippnrr to hone their new Mls. The exercises were videotaped. 

Eacb pmsator was eva!uatcd by the instructor and by participants in the group as well as . 

by r sepamte instructor who viewed tlse videotaped performance. This &led the p r o ~ u t o r s  

ta leaxn which of their techniques were cffative, and to recognize which skills they needed to 



impmve. llre diacasdm rerdolu r t n d  ooordination among the law enf~ccement institutions, 

relf-motivlrticm, l~~dt~tabUty and responsibility. 

At the a d  of the seminan, d f i c a t e ,  of achievement, bearing insignias of Haward Law 

School and the Ministerlo Pdblico were handed out to the prosecutan in r formal closing ' . 
8 .  

cercmqny. These certificatespvided the p~s4cutors with a sense of roomplishmentmd were 

'given in a public forum to help nlr their sense of professionalism. 

As the Pilot Court Project continued into its second year, 8x1 additional prosecutor was 

assigned to the nual court in Totonicaph, and two others were assigned to work with an 

additional set of Pilot Courts in Guatemala City. The second set of prosecutors in the city did 

not actually mwe into the Trim de T m  until months after the second set of courts were 

initiated, and this hindered them. This essentially occurred bemuse it required much effort to 

persuade the Attorney General to commit more prosecutors to the Project. 

During the life of the Guatemala/Harvard Criminal Justice Project, we worked with three 

different Attorneys General. These fnquent changes in leadership prevented significant 

involvement of the Minitterio RSblico in the Project. Although all three suppor'ued the Project 

in miow wys, the turnover in leadership hampered collabontive efforts. The Project had to 

hfonn ocb new Attorney General about its work, and had to seek agreements on commitments 

made by the pmtious adminishation. It was not always possible to obtain the same 

~mmitments. W&experinctd similar problems with the National Police, who had a number 

OfcWf~glt Mncmn appointed duriag a s h ~  period of time. 

T '  the end of the Fot Court Project, the current Attmey OenerPt, Lic. Mario 

b z t o  IU-, belpod implement 8 number of chanp. A new chief of the FiscaliP was 



who was highly rrfrrdsd by bis colleagues. A training unit was established through the 

U.SA1.D. bilrrtarl agfmmmt to instruct personnel working at the Attorney Oened's Office. 

A fann ra~uiring rttorncys to list the cases they w e n  a ,  handling and to dcsdbe the action they 

bad takm on each cuc was institutionalized to allow more control over the penonnel, especially 

those working ahroughout the country md outside of the prucna of the Attomcy General. 

Efforts to increase staff and obtain more r e s o m  were r primary goal of the new Attorney 

G a d ,  and be was suewfbl in a limited way (prosecuton in Guakmda City have increased 

fiom 8 in 1989 to 19 in 1991). A recent independent evaluation entitled, "Evaluation of the Pilot 

Court Experimental h p m , '  was conducted to determine what resourat are needed by the 

MiniMo PJblico and can be provided by U.S.A.I.D. through its biktenl fbnding agreement 

with the Guatemalan gwmment. 

c. J'tmmd&~~ffi? Elbd Sups 

W o n  III pmvidcs a &tailed dbcusion of nee& forjhddvnental nforms in prosecution 



6. Refomlog C h b a l  Defense M e d d s m s  

aTkPIlPblan 

Criminal defc118e #Nice3 in Ouatemah ue generally amceded to be hadequate. The. 

O u a t e m U b m d  CrimirsPl J w d a  Project did not makt the reform of criminal dcfmse M c e i  . 
, , 

a high priority of its work, howcvtt, fa s c v d  reasons: 

(1) The amvicfion nte in the Guatemala criminal justice system is very low. As a 

d t ,  the Rqject's firs! priority was to improve investigative and adjudicative mechanisms to 

die the system to amvict t h e  guilty of crimes. Reform of criminal defarse mechanisms is 

clearly csa~tial, but at prrrart the very structure of the justice system is &&& supportive of 

the def-. 
I 

(2) Numerous political problems confront any effort to reform criminal defense 

services. Substantial differmar of opinion exist among the Guatemalan law schools, bar 

lssociation, and courts regarding how to reform criminal defense services. These differences 

make reform in the system very challenging. 

Criminal defense &ccs far the indigent in Guatemala an not adequate. Such services are 

provided by Irw school students as part of their training. This approach has numerous 

kwtamings: 

(1) Shu4ntr am o f h  ill-preparad to provide the needed legal assistance. A 

haue lan  &mid  ddenw lttomey likened the current Guatemalan defmse system to a medical 

VS!CUI that would allow medical students to do brain surgery. Students are often simply not 

mpnod to handle the issues iavolvd in a case. Even in qimple arcs, students miy be too 

ar disinteres&d to provide adequate legal representation. In xnany instances, students , 

I.. 



bundttng cucr ibr c a m  credit rrs primuily i n f d  in getting the asc over with in order to 

mee! other, oa their time. 'Mony obmcr~ have mggestsd that students have 

tittle incsadve to provide r vigorour d e f ~ s e  for their client even in thoae limited situations 

where Qhcy might have the requisite skills. 

(2) The cunart case-fcferrrrl mechanisms mult in even the most diligent and 

enthusiastic rtudents not beunning irivolved in cases until the court's investigation is largely . 

complete. By then some of the mcnt important opportunities for defenre assistance have been 

fhgone. The defendants go withcut repmentation throughout the critical stages of 

Changing the current inrrdequat~ qwx 13 i  criminal defense representation will be very 

difficult. The law ~cboolr bve 2 w w ~ ,  .!- ww in maintaining the current system because 

handling the defense b m estabW& ib:,.G 01' i; ~ ~ c u l u r n  and they receive fccs from the 

government fm student pioassiny of t4&? a cka~.:s, The Bar Association also has an interest in 

the current system because of the p s i b l !  .r' 2.:'. ;r; &mative approach might demand 

or low-paying SCNices fiom lnen~bers of the bar to b d l e  indigent defase. 

Additional war problem may also arise k sriminal defense for both indigent and fee- 

bearing cases if the criminal justice system mwe to oraT trials. Attorneys in the Guatemalan 

qstem rue not tninsd in skills of Oral advocacy. Such training will be needed if the system 

mm8 to @earn weof oral plrrcsedings. 



The OurtemrWHarvud Criminal Jusdce Project had two major 8048 for its work on 

& f c ~ ~ o  idarm: (1) to urtrr the needs for defaue sewices and develop ~mmmdrt ions  for 

~ f d g  and rttdngthening the overall defense function in Ouatcmala, and (2) to train private 
, , 

. a 

rttonreys who would patidpate in Pilot Court orsl pmcccdings. EPch task is discussed in turn. 

(1) hmhg Needs for Defense Refonn. The Project's initial analysis of 

Ouatemalan criminal ddense issues began in August, 1988. Professor Charles Ogletree and Ms. 

Ana W ,CPtatnr of Haward h w  School studied naeds for defense d m  and met with 

relevant Guatemalan court penonnel and officials from the law schools and the Bar Association, 

Professor Richard Wilson of American University continued this assessment work in 1989 and 

1990. 

In July, 1989, Professor Wilson developed a draft proposal for improving defcnoe services. 

The racommendations were structured to work within existing legal arrangements and not to 

require great expense. Professor Wilson particularly recommended improved taining for law 

students: (1) developing a latmratory course taught jointly by Guatemalan law professors and 

U.S. experts in clinical legal education, (2) providing a skills-tnining seminar for Guatemalan 

law professors, and (3) allowing selected professors and students to observe U.S. public-derender 

Pmgmms and law clinics finr. hand. This effort might provide a stimulur for further reforms in 

Outem&. Ia dditim, Prof- Wilson racommended that students become involved. with 

casu u carly aq possible. 
. . . 

In June, 1990, Pmftsso~ Wilson completed a revised and final propod for indigent defense ' 

ma delivexy. Tbe report is available from the Center far Criminal Justice. The proposal . 



nrgga~ fm di f fmt  options fm the delivery of defcllse s d c e r  in Ourtt!mala. 

(a) D c f m  lclvicu provided by pdwte attonreys and f'unded by the government and 

members of the Bar. Unda thb rcheme, all attorneys' names would be placed on 8 roster, and 

all would be digible fa wlecdon udgned m n s d  on indigpnt &f&m -. Attorneys who 

did not want to participate in the scheme could 'buy outa and have their name removed from $e 

roster of potential defense at!orneys by payment of an annual fse. This plan was suggested to 

Professor Wilson by Resident Edmundo Vllsquez of the Guatemalan Supreme Court. 

(b) A amtract defense services plan. This a p p m h  is used in some U.S. jurisdictions. 

A specific firm or firms would be hired by the government to provide indigent defense sewices 

on a contract basis. 

(c) Student legal assistance in the defense system. Costa Rica has developed a legal 

defurse system that provides law students with the opportunity to work in a public defender's 

office during their fifth and final academic year. The students work under the direct supervision 

of a public defender staff attorney approximately 10 to 15 hours per week for a total of 300 

bours. The students conduct client interviews at local prisons, witness investigations, and related 

U s .  The students we actively involved in cases, but the staff attorneys have the final 

nrponsib'ility for the trues. 

Pmftssot Wdm noted that a similar sgproacb could be used in Guatemala even if an 

wgnod canvl r y r ~ m  is  established. Students could be apprenticed to the attorneys who serve 
I .  

Qutigned cow~sehk As a d t .  clients would receive the services of an experienced attomcy, 

Went lUSiStana, nther than having their case handled solely by a rtudeot. 

(d) Assigned counsel - law student panel for defense work. Under Ohis approach, 
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letanrsyr lrvould rcpr#ent, th01c iadigmt climtr m r s d  of &OUS o f f a m  at 

assigned d, white rtudents would be allowed to represent clic#lts in less &our criminal 

cases. The law schools m very intemtcd in having students play 8 mqjor role in am, and this 

@on would 31ow them to & so in morc minor aiminal offmwr. The Ouatmulan Bar 

Association bould manap the assignment of the approximately thirty attorneys who would handle 

serious c f i d  cues. 

(2) lhinlng of Defknse Attorneys. In March, 1990, the Outernah Bar A-iation 

and the GuatemWHamd Criminal Justice Project cosponsored a criminal defense training 

seminar- The aim of the seminar was to develop a pool of defense attorneys to conduct Pilot 

Court oral hearings. OV& 100 attorneys and 50 law students attended the first day of the two- 

day training d o n .  The first day provided participants with a general introduction to the Pilot 

Court Project and lectures on techniques for crimiri defense and oral trial rkills. 

The second day of training was reserved for the 30 attorneys who would participate in the 

Pilot Courts as defense attorneys. These attorneys participated in role-playing exercises to 

develop skills for client- and witness-interviewing and for the delivery of oral closing arguments. . 

The participants' performances were videotaped and critiqued by experts. Five bilingual U.S. 

defense attorneys conducted the training seminars. 

In April, 1990, a tmhhg session for defcllse attorneys was conducted in ~otonicap~n to 

introduce the HobCWxt . concept to attmeys from rural rreas. Twenty attorneys from 

Totonicapdn's lawyers* lSSOCiPItion participated in the training. A, part of the effort, the 
I 

Utomeys o b d  a vista fiom a murdu.ttiaf presided over by Judge Yohda Pwez 

Ruiz Thra videotapes from the March defense seminar were also shown to participanb. 



c-ndotlonr@rMcam 

As wvu narcd e d e r ,  a of gmupsB including the GuatemOlOn Imv sciuu,b and the 

&rAsstx&ion, haw a m n g  wted interest In the continuation of the cumnt iMdCquore system 

ImpJancHon of an d g n e d  counsel system of &fieme r~ptcsentation, but ~CICCI seriow political 

oppositionjlvm thc grv~ps mentiond above. 

Giwn these political pmblunrB it & not possible to r~commend a spec@ rt4fense tzfonn 

at this point. ImteadB wJSar is necdul is a ptvcess to bring together the wriow intemted parties 

to &sign m impmwd defense system. Itu nccd for such impmwments w dcau,nstmted clearly 

by the pmentatfons a! a corlference on dcfcnse ond pmseCW1on nee& spo~orcd by the Bar 

Assodation and the Ministerlo m l i c o  in February, 1989, Itu mnge of options avuilable for. 

indigent dcfense is char, and @or altemahts wre set out in detail by Pn,fcssor W o n  in his 

June, 19Rlpppcr. As paport of the discusions on the rcfnn of indigent crlminal d@ense among 

tclevant GuotrmOlM organ&tioasB it might be w@l to haw seIected r~pr~~entatives of these 

gmups conduct a joint &it to the United States to obsem the finctfoning of the wriow models 

afindigens &$me. 





d ~ d r m ,  sucb u thore discussod above, annot, by themselves, remedy the 

ibnBunenhl hadqlndm of the OurtemPlon criminal justice system. The poUw md prorecution 

require fundunartal dm, md the nyrtcm must rid itself of the pervulve problems of 

conupdon, btimidodon, pmonnel..systern inadequacies, and the immunity of pqmmon of 

politid violence. Each of these issites is reviewed in this ldction. 

A National Commission composed of the nation's mast powerful political figures and 

npresentatives from powerful economic sectors is essential to approve and ensure the 

implementation of the nsassaty reforms. The Supreme Cowt President, Attorney General, and 

Director of the N a t i d  Police done cannot achieve such fundamental refonns, The new 

administration in Ouatemala should commit itself to develop r National Commission and to 

implement the critically needed refonns discussed here. The President of the Republic should 

invite the appropriate leaden of the Congress and the President of the Supreme Court jointly to 

convene the National Commission. The Commission would include not only public officials, but 

also representatives of the bar association, the law schools, and the private non-legal sectors. 

Their tasks would be to analyze the various critical problems of the Guatemalan criminal justice 

vstem and seek the implementation of reforms. 

. The OuatemahMmad CriminaJ Justice Project analyzed a wide range of problems in the 

aiminal justice system in addition to court reforms. Six areas of problems beyond deficient 

eaurt pioctsser ut particularly critical if the Guatemalan justice system is to meet its obligations 

the citizens of tb nation. The Project umductrd only preliminary analyses of three of the 

-1~llu mdthe c0llkmita.t needs for reform. These arms require more careful analy& by 

L National Commission before they can be solved. These L~OJ we: (1)wmbatting , 



I 
conupdon, (2) remsdyhg s h w  in the personnel cystems for the courts and proucutors, .f " 

I 

~ l d  (3) fefidng tbs ~ldim. i I 
Y 

Once it fannuIrtC#l its recommended roludons, the National Commiulon needs to ~enemte 

the politid support nrcavy f n  implementation of the hefms. We have <rcvcloped some 

&himy rrrommcndrtionr for reform in the above three MI, and thore cuggestions arc 

discussed bdow in Section mA. 

In m additional three m, the nsass~ry reforms are already clear. The National 

Commission M mwe immediately to the u* of generating political support and enacting 

nforms in the follow in^ thnr arms: (4) rcforrning prosecution, (5) combatting intimidation, 

and (6) eliminating the immunity for perpetrators of politid violence. Ihese topics are 

discussad la!er in Section mB0 



criminal jusdcu system. The prbect cooductcd preliminary oulyses and developed preliminary 

mmmmendedms for each of these problems, The results of these assessments arc presented 

below. The N o o i d  Commission needs to conQc9 fwther detailed uulysw of the needs in these 

mas, to formulate remedia for them. and then to generate the political support needed to bring 

about the necewuy reforms. 



1. Dsrllag wtth Conuptoon 

a llCcAobJmr 

Durins the period that the O u a t e ~ a r v o r d  Crfminrrl Justice Roject worked in 

aucdormk, we attempted to analyze the problems of corruption in the ,Ouatennalan judicid' 

ryrt#n with the assistance of Mr. Robert KUtgaard, r world-renowned expert on comption. 

OuumralPn citizens generally believe that thdr courts am oonupt. Reinforced by newspaper 

mnmts highlighting the number of unsolved crimes, by the sense of mystay that participants 

in the system fsel u to why thdr case was disposed of in one way or another, and by regular 

complaints, made by lawyen, sf cormption in the government and in the judicial system, this 

belief in corruption burdens the system of criminal justice. Criminal justice systems must rely 

on the ooopmrtition of citizms; but citizens will not cooperate if they believe, as they do in 

Guatemala, that the system is cormpt. 

Indeed, suspicion alone can destroy the ~ r ~ l d r ~ ; r r r >  df the criminal justice system. Besides 

discouraging the cooperation of witnesses and victims, it seriously affects the reputation of 
t 

everyone working within the system, and creates a sense of hopelessness in the system. '?, G irave 

talked extensively with judges, prosecutors, court staff, defense attorneys and police about this 

problem. AU of them attest to r substrurtial amount of amuption in the system. Yet no one has 

leriously analyzed the problem to identify the stages whwe corruption is most Iikely, or to 

m, at least mugbly, the extent of corruption in the system as a whole. 

Initially, the Center for Criminal Julrticc attempted to identify the source and extent of the 



problem by htavh%g a number of pnidprntr in the systeni. Thew interviews provided a 

g d  ida u to the extmt of OOmtptlan and some sugg~tions for AcJlling with it, but we felt 

we needed more dCbildd i n f d q n .  The in tdcws  perfonnsd by the Ccnttcr for Criminal 

Junico made it incrcasin@y oku that thac was no fmym h which the major policyma)rers 

within the crixninal justice system could provide input and suggestions as to bow to rolve the 

pmblcrns of corrupbioa and iniatimidation. 

In Augwt, 1989, the Prerident of the Supreme Court and the Center for Criminal Justice 

co-sponrond r workshop for all the judges and secntarios working in the criminal branch in 

Ou4semalo City. The extensive interviews we had performed provided r M c  background for 

the workshop during this period. During the m d  day of the workshop the pbrticipants were 

divided into mall working groups in which they discussed the mums of amuption and possible 

solutions to that problem. At the end of the workshop a list of possible ref- was compiled. 

A summary of this workshop k available fhm the Center for ~riminal~~wtice. 

Although there was no general consensus regarding possible solutions, a consensus was 

reached as to the necessity for cnating within the Organismo Judicial an Internal Commission 

on Conuption and Intimidation & identify the most likely occasions of conuption, the reasons 

for it, and the steps that might be takm to deal with it. The Urn was that tRe Internal 

Commission would begin witb the r#~)mmendations prwidd by the worluhap's participants and 

rpoluars3 a fo118w-up workshop addressing the problems of comption and intimidotion. This 



kvite judges and #CICEIVIos from the ntPol ue~, to putidpate, and to cnrts a work plan for 

the Oqpnimo Judicial's In- Commiuion on Corruption and Indmidah. 

Tbis aoumd workshop ruffitmad to the Organismo ludicpal the importrnce of crcllting an 

In- Commission. The workshop dewloped a tentative work plan and an ~ ~ v e  list of 

In March, 1990, the President of the Supreme Court and the Organismo Judicial and the 

Center for Criminal Justice esponwrad a wmkshop involving leaders of the public and private: 

sectors in Ouatemab. Among those present w m  the President of the Supreme Court and 

Organismo Judicial, the Minister of Interior, the Attorney General, the Chief of the National 

Police, the President of the Bar Association, numerous representatives fiom the private sector, 

and repr#entatives from various workers' uniom' 

AS a d t  of this workshop, another proposal to procad with internal commissions within 

the Organism0 Judicial, the Ministerio de Gobemaci6n md the Ministerio Wblico emerged. 

'Ibis proposal is available from the Center for Criminal Justice. In short, the workshops for 

polieympken, judges, and murt personnel produced a number of suggested r e f m s  for 

d d d g  the problems of cormption and intimidation. tmfoitunately these wo~kohops only 

initially identified where these problems uose and how widespread they ho8 become. Further 

' The objectives of this workshop were the following: 3 The participants were introduced 
to a number of cases describing how other countries have attempted to solve tbdr problems of 
-on and intimidation. b) Each of the participants with his or her particular prrspective on 
h problem wu to identify the souncu of corruption md intimidation. c) Finally, the. 
oprtidpmts would provide r list of possible tsoommendatims that would be the foundation for 
h h w  w f m  ddmsing the problems of corruption and intimidation. 



kgidmizaah15- 

Acclordingly, Pmhm Philip HeynuYln urged the President of the Supreme Court, the 

MhWr of the Inkrim, and the Attorney Qeneral to follow-up on there workshaps in two ways: 

(1) . Each ofAdol was urged e0 create in his institution an Internal Commission to 

suggcri specific rdmhbtrative tteps to address the problemn of camption and 

intimidation. These IntMnal Com~ssions auld also suggest naxssary lonpterm 

leOfrlntive mf0111~ in the institution that would address the problem. 

(2) The officials were urged to create a External Commission on Corruption and 

Intiddation that would be comprised of rcprcsmtatives of the private sector, labor 

unions, bar association, national media, universities, and Congress. The purpose of this 

External Commission would be twofold: 

a. It would itself analyze the sources of corruption and intimidation within the 

criminal justice system and continually pressure the institutions within the judicial 

system to implement refonns that would attack the problems and improve the 

overall reputation and credibility of the system. 

b. It would study all the recommendations issued by the thne Internal 

CommiSSiolls md would publish its views of them. When these recommendations 

nquW 8 hgbhtive 3ppopoP1, the Extaul Commission would seek to have 

~ ~ ~ b y c c m g r r u .  

Tbwe iukr of the pDporod Extmal Commission should become part of the work of the 

with assured 



ormmlrmcm by the Mcn of each of the three insdtudons. Unfortunately, it appears kt the 

rumeitsd OOrrrmfudons haw nevm been formed, md no follow-up on the wkahopr has taken 

p h  UnIesa bomcthing ia done ,by the Pnsidart of the Supreme Court and the new 

govunmcnt, JI the urividcr that took place in m attempt to addms the problem of mMption 

and intikidation will have been a wasted effort. 

c: l P l c l o n r m m d o r f o ~ u @ r ~ ~  

31rc main m m m m e ~ o n s @ r  the new Guatemah gowmment arc to fillowup on the 

wv* alrc4dypc~nncd on h e  knu of conupdon; the anairsis and proposals that tcsultcdj?vrn 

titC seminars sirorrld be w~idcrcd ca@l?) and implementation shod begin. 

I.  SmtinrrrjbP GovltllMlCltl WdrJs and &Ii@n. llrc n c ~  g o ~ l l ~ l l ~ n t  should 

cwponsor a seminar on the imccs of comption and inttml&tion jbr the new gowmmer01 

@dab, p~licymoAcr~, Md m q  I C ~ C I S ~  Th o b j ~ c t i ~  ofthi3 ~rkr i rap  WUM k the 

sa?ne as the wrlulop of Mamh, 1 M .  

2 Chwkm ifINcmd bmmfrdons. new gowrnmcru should olro wmidcr Bn,flssor 

Hcym~n 3 second nannmendotlon - the crcmlon of an h u e d  Cbmission on bmption and 



3. Clminmd- ##he ? W b k  Despite the steps that haw &en taken to udcrstmd 

c o q r l a n  and intlmdotlon in drc Gwtmah jwdee system, them is still not enough @ionnation 

~~pptrmcnt the* w3th its OW pmposaXse llrc ~ r k  of thc Nrzrional CMmission should end with 

public acporo. 

Zk new& installed Guatenualan g o u m n t  focw ajudicial system that the public petccius 

as mmrpt and mi?) intimi&&. As bng 0s this perception uists0 the judicial system will Jock 

Cfcdibility rud kgidmaty and the c i tkm will bc umvilling to coopcmte and help the system 

wnvia &nab. fftizens will Jnd other solutions to their prvblemt,. and ofin those solutions 

MU inwhv doknee. lM@bte, the ncw goumnent JhouId focru on mocking the problem of 

conupdon and intfmfdrrtfon. 



2. The h m c t  Sydcm for Jordga and Pnwecutom 

Although we rrOprdsd the rystems for the selection, assignment, and promotion of judicial 

perronncl u outside our mandate and reJponsibility, it was clear to ua that ray significant 

improvement in the h~ justice system of ~ u a t e ~  depended on addressing ttme issues. 

We therefm oommidoned a report on these questions. A capy of this report is available ftom 

the Cater for C f h W  J ~ s t i C C e  

The Pilot Cow we were seeking to create could be no better than the people who staff4 

them, If these people wen dispirited, untrainad, and cynical, the Pilot Courts would not work. 

U.S.A.I.D. recently commissioned a study of the Ministtrio PJblioo in Guatemala. This report, 

'Analysis of the Public Ministry of Guatemala,' provides dctaild recommendations for nforms 

in the persome1 system of that agency. The readsr is referred to that report for 

recommendations regarding prosecutorial personnel system nfm. 

We saw some plain symptoms of serious weaknesses in the qskm for selecting judges and 

other court officials. Judges have a very negative image of themselves and their role. They 

believe, comctly, that the public thinks poorly of them. 'Ibcy have low status md onjoy little 



~ h t ,  and m bpmtmt, Ouatemptrr has at least implldtly mde r decision that its judges 

wiU qjoy rSblvJy low mtu, md mpect within the lepl profession. Tbis is in cbup contrast 

to the Unitul Sgtca rtrd mote Weotan democracies. The status and rerpsct that judger qjoy in 

r legal aystan b deb#mined by bow they compare to other lawyers in tams of r poclmge of 

benefits tbat includes m h y ,  working conditions, public mse of the i m m a  of the work, and 

rcrpect for tbc p r r a t  and past legal talents of the occupants of the position. 

In Ouatemala, judicial rPrPricr ue relatively low, working condition8 us particularly 

unfavorable, d there is no tndition of mcqnidng the usefulness of the work. Because of 

these factr, the best hwym will not consider judicial careers and so the f h l  piece - a sense 

that this is not r profesoid rote for the best lawyen - falls into place. The result is that the 

centrally important roles of investigating and judging crime arc not highly valued in Guatemala. 

&cad, despite reforms of the President of the Supmne Court, Dr. VPsquu, that remains 

a wid@ sense &at judges, mctnrior, and oficialcs, are selected, promoted, and assigned 

on the basis of pnonrl contacts rather than merit. This dampens any incentive to worm well 

that could ewme fkom a desire to advance within the complicated system of canas for judicial 

staff and judges. 

No one doubts that merit is also important, but merit can k hu8 to demonstrate. Only 

complainurn likely to come to the attention of the highest levels of the Organismo Judicial. 

This also -es mediocre performance becruse showing strong initiative as a judge or 

YoUpg lawyers, bmming r judge requires years of wrrewarding work in the lows ranks. This 



in i W  m y  &camgo those who have good options b m  p ~ d n g  a judidrl c u a r ,  The 

extremely technical nature of the Owtemalan Code and the technicality of the review by the 

appcllrts amrts also d i a u r p ~ e  lay tendency to &w imagination or own to umaSve of the 

azlorl fbncdon of the court system + !Inding the truth. 

All agrsi that thm is no cff'ecdve system for supcrvidon of the work of oficialm and judges. 

It may be unwise to attempt to evaluate the c~nrclcbless of judicial dccisiorrs, for that could 

interfbre with the independence of the individual judge. But compWnts ranging from cormption 

to scandalous absartaitm against judges or judicial penonnel should be vigorously investigated, 

and neither the judges nor the pubiic believes they am 

There should Jso be a more systematic effort to evaluate the lea sensitive aspects of the 

judicial role. We had extensive experience with judges who would never appear in the court, 

delegating all their responsibilities to their staff. Many judges complained to us that this 

predominated at the appellate level and was very common at the trial level of first instance. 

b. Rcaanrmcndotions~r &@JU 

Gwcmolrr nerds a judiciary Mci, is (1) Independent of political i@uence; (2) 

incomrpdbk; (3) mained k &eloping cvidrnce a d  evrrluating CVfdGnce in oordcr to reach 

cy~neIusionr,. (4) b@sd W h  a sem of mrponrfbiiliiry for dewZopfng the tmh *IIC serfow 

Wrongs haw axramk. (J) had-wrking: a d  (6) pmd.  During his tern in oflce, Dr. V&quez 

hu prom jbr 00 daOC wlrh rhr prrpblem qf judicial indepcndclulc jbn political t@uence in 

WnlcJor and has r)okcn scrfousb thc need for !mining. But the other nee& muin unmct, 



mod& as onmafw ar a camer in p r i m  plylofce?'' 7he discwsion mwt statt WIIh an flon to 

@on honest& whether there b wfdwpnod agntment that this Is a nalisdc objectiw. rthat 

& the aonc&ion, the rcprcsentatiws should conrider Dr. Vdrqrru 3 pmposcrls on how to fmprove 

the combination of srrlrrrrry, w a n g  mndit311s, seme of w@ness of the work, and public wpect 

rhot wiU dcuwnine wiro becomes a judge and who gow into other &gal caners. Right now, it 

2s undemd that the k t  h y e n  do not &come judges. Tlrcu will not change easily. Ifa 

decision is nu& to change the statw qffudges - and wc think that is cs~ential- steps must be 

pr0modo11~ &pnd imponant?) on their politid Md economic comctiorts. ntcn b no one in 

WQllOJO W e r  abb to m W e r  thtr clllcial questfon than Dr. V&qua who har &voted his 



on the d P b t C  @ctiwnm @he Mm) @Dre Wra Uwta, the Dimtor qf Wning, and 

her rrasb: We wutd odd on& one point hem: dc long as aUararJol W ~ ~ ~ I I I ( C I  ro rely on 

@drJctjp,r much ofthe inwdglon and CYO]Uclfvr wrk. of the courts, tnolning in inycsdgtuion 

must Include these pop&. OIYl tmining for ju&p should inclrdc disc~~wions @the managentenr 

wponrtbilides ofrunning the small organhaion Wch a Guatunah coun is. 

llrc mmvnendaio~u @the National Commission d u d  inch& new pmposab for the 

supcrvlsion and durrtlon of jdges and judicial st@ We urge seriow c0)utdcrOlfon of a more 

&centruJ&d system. Judges at all lewh should k apcctcd to wife Mnucrl evrJuations of their 

court ptrsonnel. Judges o f j m  instance should be asked their opiniom of the wrk of the f kstices 

of the peace Whin theirjurisdlction as wll as of their own cbunp~monncl~ atrcse ewlurrtions 

should be dntaimd in cesumljVes in the Supreme Croun for we ir: dcctdlng obowpt0lou)tions 

and ossignmcnts. 

7he Superdsion General's ofice should be expected to inwigate vigorow& any complahts 

agoirrst judges o f J m  imtance and to attempt on a periodic baris to d u a t e  the mom objective 

of* wrlt of such jrdges: their presence in tthc mutt, their rrrc of mom i d w e d  

teW~ucs, the ~ecriwnes oftheir supervision oftheir s tu ,  etc. Smng cvfdcnce of conuption 

against a judge or a judicial oflcial should be turned o w  to the Ministerlo ASblico or a coun 

of the jIdge'sptm~rdctenninution os to whether them sirould be apr0secution. Quiet traqfkr 

0 a icu &sirrrb& post without any dctennination of guilt or i~occnce & not a desirable 

2Ris bt of t opb  moy not be cosnpkte. Wuu is essential ts that thc politid, judicial, Bar, 





3. Reforming PoUce Opmtionr 

al%eRvbIsm 

Rcfiming and prof&oMllldng the National Police of Quotemala L m enormous tark. 

Historically, the O u a t e w  police med as m instrument of rociall control nth- than or a law 

doramcnt agency. The force CMIed out the political wishes of military governments, 

mppnsrad fia speech md dissent, and harassed and killed opponenb of the regime. Sina the 

inception of the Corero government, rome effoits have been made to professiorrplize the force. 

Sub-tial fdgn &stance hor been provided for police reform by Germany, Spain, 

Venezuela, Mexico, and the United Statcs. 

The major fPilings of the National Police include ineffectiveness in combatting cxime and 

assisting in the conviction of criminals, possible widespread corruption, and possible police 

brutality against Ouatemalan ciwnry, The factors that apparently lead to such f a g s  of the 

National Police have been repeatedly illustrated in internal and foreign studies of the force. All 

of these problems require attention by the National Commission: 

(1) Pe~sonnel inadquacies. Police recruits typically are unedumted (the average recruit 

having third-grade training or lcrr according to a study at the outset of the Cmzo government). 

The National Police continue to pay very low wages, and, as a result, the force cannot attract 

highly competent and educated individuals. Staff tumwu is high. 

(2) Td&g psoblmrr. The National Police Academy historically only trained police 

i ncndO in inarching, sooting, and cleaning md assembling of weapons. Recently thcn has ' 
. 

b an effort to upgrade hpiRing. The overall level of training of police pnonncl is still very 

bw, bowever. 



(3) Ramm Umoftrtlom, The National Police lack tundamcntal rsrourcar (vchicler, 

d m ,  and dWd equipment). Existinu equipment o f '  doer not work barrum of Wequacier 

in servicing and the lack of avai&bUty of 8pan parts. A atudy by the Vsnezuelan gwernment 

found that in 1986, ~pppoximately half of the Guatemalan police department's vehicles wen 

inoperable. Former Minister of Oovernment, Juan Jose Rodil, reporttd, that when he took office 

in 1986, the National Poke Ylad only twenty radio can in the cntin capital. The situation has 

impnwd somewhat due to fordgn assistance (for example, Spain donated 110 patrol pn and 

75 motorcycla; the U.S. donated two forcnkc labomtory vans, ctc.). Shortages in resources 

still plague the agcncy, however. 

(4) Pollcfng in rum1 areas. A study by Florida Intemationaf, University found that seventy 

percent of the mughly 10,000 National Police offieen in the force are udgned to Jle capital. 

Given the rize of Ole nation, NrPl arcas appear to have very few police available. The National 

Commission n d s  to study wiation~ in levels of needs for police vrviou anou the nation to 

determine if police resources are adequately distributed. 

(5) Repeated changes in h d t ~ A l p .  Directors of the National Police rarely serve for 

long periods Wbre a new director is appointed, For example, during the past year, the Nttional 

Police has had three different dirscton. As a result, it is impossible for the agency's laders to 

plan and implaneat a rherent program of reform for the police (assuming that they had the 

motivation to cmy cut auch a pmgram). Once a dimtor is acclimated to the positim and aware 

of tbe agency's'nadr, a smv director is likely to be appointed, and tbc pmau of assessment and 

plannillgbcginsrfresh. 

(6) Corruption of Penomnl. Corruption, ranging from corrupt recruitment practices 
L 

69 



through CQINPdm in the handling of individual cues, is mpant in the National Police. The 

very low wages of police personnel cncoumger ccmupdch The Office of Professional 

and melW problems; is needs b be strengthened and cxpanded. 

As a rault of the numerous fundomental problems liated above, the Guatemalan police 

ccmtrh~te: little to Nhting crime in Guatemala. Cooperation between the pliw and the courts 

and pros6cutors b totally inadequate. Such cooperatio.r io essential if the police arc to help 

collect f i e  evideprce n a z m y  to obtain convictions. 

As discwsed rrbow, the NationaJ Police need @or imptowmms. Such impmwmerus must 

fonn a ccntnal component of any criminaljwtice worm #on in Guatemala. As noted earlier, 

police @ma wiJ1 k a wty challenging taskn but Owemallon s d e q  and Guatemala's 

kg@ opmtedpoliit~ UgCnCym We haw not studied the IIC& for police Mom in depth. The 

National ~ m m f s s t ~ a  me& ro conduct a thotough ana&sis of the prvblems fodng police mfonn. 

police opmte keen@ and uvdcr the tcbtmfnts of the rule of law. Othenvise the addition of 

be munterpraduc';~~ to the stmngthedng of democtocy in the nation. 



B. R d a m  the M d o d  Commlrrlon Should Seek to Implement Immtdintely 

Tbe 0- Criminal Justice Project conducted extensive molyam of needs for . 
prrrs4cutorinl refixm, stntegie, for combattino intimidation, and techniques for eliminating the 

immunity of pap&abn of politid violence. The U.S.A.LD has also conducted an extensive 

study of d s  for rcfm in the Guatemalan Ministerio Pllblico. In each of these areas the 

needs for ref= are clear. The National Commission can mwe immediately to remedy these 

problems. The Commission will need to gmaote oufficient political support to make these 

reforms 8 d t y .  



I Prosecuton in Quucmrt continue to k ov~~~helrningly ineffdve. Promcuton m l y  

amtribute dgnificantly to prwludng criminal cases. The public, 8s well as those working within 

the oourt system, view the Ministerio hlblico as an ineffective institution with prosecutors who 

; uc pasoivc, indiffmnt. and corrupt - with no rauc of lcoountability or mponsibility. They 
I 

1 are san as m d y  umtributiq~ 'rubber stampsa to court documents that they d v e  on criminal 
.4 

cases. Prosecuton leave all investigative tasks to the judiduy and pro~~l~utorial representation 
f : to private attorneys hired by victims who can afford them. 

The fkct that the Ministtrio PJblico is severely understaffed and underpaid generates a 

faling among the agency's personnel that they cannot accomplish anything, "justifying" almost 

: complete inaction on tbcir part. Low sclf~~~tecm and lack of motivation also produce a sense 

that there is no purpose to their job. Although the Guatemalan Code of Criminal Procedure 

provides fot active participation by the prosecutor h m  the outset of a case, prosecutors m l y  

become involved at crime-sane searches, courtquestioning of witnesses and defendants, or oral 

Such negative *we and widespread bad reputation coupled with the low wages makes 

i the job of pmecutop one cht b not sought by bighlyqualified and motivated buyers. Then 

-011 .d  on thc put 'of the lcadmhip has largely undcPmined initiative. 



b. R#;wmncndarlons@rNkxt&p 

We 11cjQlYl thepme~or'rjbnction as central to criminal j~c~tfce opcmtion. ltrfs view is 

shad ty aery modem eM1 imv criminal justice systemD In light @the dmnatic fdlurc of the 

p t c s e n t p r w ~ o n  mecAonlsmr and the poor mpwaions of mruty of its ptrsonncl, we think tha 

it wrJd k for wlrcr to mate a mu organhtion outside @the Ministerio Wlio to peIfolllt 

drc pmsecrctorial~on. appllocch no& allowfor a j k h  stan for the pmsecution &m, 

wutd d l w j b r  the oppoinhcnt q f  nnv pmsecutoors and managers, Md wuid enable the nnu 

agency to dcvclop an image of competence and diligence unencumberrd iry the Flscali6's 

ttodirion of fdlure. Wether a MU once is dcvclopcd, or wiu!ther it is necessary to build an 

i~mwdpmseCWIon mechanism in the misting ofice, mdical M o m  a n  nee&de 

It 2s char that the pmsecuor is playtng morc of a mle in the criminal jutice pmess than 

ptcviowb, awn &ugh W@OP steps still need to & taken. A new W e  of CrJminal Praredure 

wtrtch wJd mqfier the i n ~ g a t i w ~ i o n ~ r n  the coum to thepm$ewor and nquitc thai 

all trial$ k orul was co~~tidercd by the Jcgislancrc during the 1m session but njectedD Ewn in 

thc absence of the new W e ,  some m e a u r ~ ~  are king t&n to incn4se the use of oral 

proceedings at the trial stage, and as a mult, the pmsecwor's mle will automatical1)1 increare. 

Pmsectrto~ munpkry a mom ocriw role in case pmessing. Having pmsewtors participate 

in oml pruwdngs at the hjol stage is m ucellent wqy for them to bccome mon p ~ t i v e  and 

to hpmw their image, both pcrsonolb Md public&. It 2s critical, hmmer, that they haw the 



Foscatid nporu rlrar tw pmecutor~ arc now assigned to each of the Instructton Coum in the 

cl?, 4f GuatcmrJII, and one pmsecutor to all other Instancia Courts thmughout the country. 

ami'rcrponsibil~ty on t?u pan @the pmsecutor~, who previow& dld not haw to m r  to any 

spccfpc wun. Uc. Alwnt statcd that prosecutors who wrt f o M l y  migned to the Hot Coun 

haw k n  rtmsigntd in o&r to orpose their abilities to other aarm, and olso to provide other 

pmsecuom with the opportdry to wrk wtrh misting Pilot Cburts, Ewn though the intention 

may be a good one, in Ggect, it is counterpmducdve: p~~)secuton art becoming less active 

because them is nojbnnol stlucttlrt for them to replicate their activities to other courts. 

A number qfpmblemr continue to exist in the role of pmsecwor in lnstlll~tion Courts. me 

Ptesidcnt of the Suprcmc Court and the Attonrcy General should meet to dcsfgn mechanisms for 

impmvcd colJIlboration ben(rlcen the I ~ f ~ u c t i o n  Courts and pmsecwors. It is necessary for the 

courts to notifj,p110sec~ots in a timely fathion, to have am exchange of i~onnation between 

personnel of& nvv institutions, curd to h w  fiequent meetings bemen pmonnel to ddscuss 

A m d i n g  to Uc. Alvonz, the police have been wry responsive to reqwts fbr assistance 

by p m s e ~ o m ,  but the rccent chonge in leadenhip due to Dimtor Julio ~ l l e m s ~  wignation 

mrrkcs it uncdcor how ~~0pcrOtju the police will continue to be. O m  the new Director is in 

plan, steps musf be taken @ the Artonrcy General to establish a mon flectiw wrking 

n la t fo~~~hip  tbetwen pmsec~uor~ and police. 

One r~cyunmcndotfon W c h  w haw made in the past and now empharize again, is the need 



main@ Mdjb~w on?, on the ?tpw ofc- that, by their nature, will generate publicity and 

Ministerio ASblico should seriow@ collsfdcr the concept as it studies what changes and programs 

l%e gownment ofGuatCrmJ4 net& to acknowledge that pmsecution of criminal cases is an 

imponant and neccssatypIIlCdon, ond ls wseruial in o rdcr for the criminal jwtlcc system to wrk.  

Thc gowmtnent wwt make a &istic commitment to improve the abiliry of the Attontey 

General's W c e  to oprae  as a true Jaw eafomment agency. Presently, there are only fony- 

one prvsecutor~ for the entin! c o w .  M e  prosecutors mokc only appryxximutely Q1800 per 

month. 2Ms is comide~d the wmt-paid pr0/cssionol position in the l ~ i c e  ~79iern. These 

conditions do nothing to M m t  competent peopk to the ofice, or to encourage maximum work 

@ion on the p~ ifthose alrcody them. lk govetnmc?if nee& to commit practical~nancial 

rcsourrcct so that the oflce can advyutcefinher. Ltade~hfP d e r  the new admfnistmion needs 

to be stmng Md co~uistent so that continuity can be given to bewflcirr lpvgr~ altcady staned 

within the @CC, ias, mining, supervision, assignment of pmsecutor~ to alf courts, etc. 

It .is c&w thOt the pmscCWIon jimction in Gwemala needs to be ucpcmdcd so that it can 
s 

. ploy a antrol tvk in the criminal jwdtx system: Pn,secutor~ need to continue to h p m w  their 



pmmote the rulc of lmv in Guatem(rJ0. 



2. The Problem of InttmlQtion In the Criminal Justice System 

a llrcPllPBImr 

It h trlrn for p ~ t e d  that witnesses will be threatened with adous harm if they testify 

against o r d m  criminals or powclfful political or governmental groups in Quatemala. It is 

common for prowcuton and judges to be threatened. 

In the @g of 1990, Ave Outernalan judges and two prosecutors were working actively 

in the Pilot Court project to improve the effectiveness. and fofnress of criminal trials in 

Guatemala. Four of the judges and one of the prosecutors had racdved serious and frightening 

threats. Other courts had similar experiences. On some owasions a judge was reassigned, or 

had to go into temporary hiding. During 1989, a woman judge was viciously murdered. The 

problem of intimidation in Guatemala is obviously a very serious one for judges, prosecutors, 

and police who are prepand to do their duty even when the defendant is dangerous. 

The problem is even more serious with regard to witnesses. Everyone in Guatemala seems 
! 

to h o w  of cases where the perpetrator of a violent act threatened the victim or his family if they 

testified. This scems to have happened in the prosecution of police officials in Quezaltenango, 

resulting in a significant and ultimately fatal loss of evidence. It happens in cases every day. 

In examples we have examined, even ordinary robbers will, if caught in the act, threaten their 

victims. 
I 
i 

Threats are a serious problem in cwry country, including the United States. The problem 
' ! 

can a& k solved but the situation can be made much better by taking it urioudy. ' The logic 
i 

! 

of dealing with intimidation is clear and c o n f d  by experience in other countries. A 

description of the concepts for dealing with intimidation which we have developed for the 



,a Mrn the Center for Criminal Jusdce, 

b. Arrject Auivitiw 

We conducted a numba of wo'rkshops with judges, high-level administration offlcia!ls, and 

; influential paqlc l b m  the private sector. In this forum, we discussed' the problems of 

hdmidation directly and obtained useful suagesdons. (For more detailed information on these 

workshops, refer to the earlier d o n  on judicial corruption.) 

Recognidng that the Organismo Judicial, the Minister10 PSblico, or the Policid EJacional 

cannot solve this problem of intimidation, we prepared a procedure for intimidation cases 

delineating mponsibilides for each institution should any dangerous cases arise in the Pilot 

Courts. The Chief of the Fiscalii signed a document which embodied our initial attempt to 

coordinate these efforts and outline a procedure. 

ntc Pmidcnt of the Supnme Coun and the President of Guatemala should jointly issue 

protoso& forpmessing cases inwlving intimidarfon. Based on the abow mentioned rcsearch, 

the G u a t ~ a r v a n i  Climinol Jwtice Pqject has dr@ed pmtocols for we in such crrres of 

intimi&ion wrhich the Plrsidk~ could consider uing in theirfinal versions ofthe pmtocoJs. 

m e  protoco& set fink ( I )  steps to be oaken in all cases of intimi&tion, (2) steps 

nqdncd rortrcn mum, judicial ptmonneI, or pmsecwors urc threatened, and (3) steps to be taken a 

d u n  vlcltnc or w i k s e s  aw thwaellcd. l%e thne pmtoedt follow: 



a '  : (1) STEPS TO BE TAKEN IN ALL CASES OF INTIMIDATION 

Tho Prosecutor's office should create and use forms to  take down 
all nrcrrrary information about a thrm.  A suggeded form is 
attached at tho end of this ssction. * 

The Prosecutor's office should create a special unit for handling 
particularly serious crimes. One of the central respcnribilities of this 
'office should be handling cases of intimidation. 

A special police un-it (hereinafter called "The Special Police Unit"), 
free from possible connections with intimidators, should work in 
conjunction with the special prosecutor's unit in any intimidation 
cases. 

The form is available from the Center for Criminal Justice. 



* 

(2) SPECIFIC STEPS TO BE TAKEN IN CA8ES OF INTIMIDATION OF 
COURTS, JUDICIAL PERSONNEL, OR PROSECUTORS 

In cares regarding intimidation of judicial or prorrcution personnel: 

The intimidated courts and prosecutors should record the details of 
the incident immediately on a rpecially derignrd form for the 
Prosecutor's office* 

The court before whom the case is pending should promptly notify 
the President of the Supreme C O U ~  immediately. 

The court or prosecutor should notify the Special Prosecution Unit m d  
the Special Police Unit so that the units can initiate an investigation. 

Upon discovery of the intimidator, the Prosecutor's office should 
begin action against that person at  once, perhaps under Article 21 5 
of the Criminal Code. By handling these matters informally, the 
curfsnt system only encourages further threats. All authorities should 
publicize the criminal proceeding against the intimidator as widely as 
possible. 

If the identity of the intimidator remains unknown but there is enough 
information to  begin an investigation, the Prosecutor's office should 
promptly begin an investigation publicizing its actions, 

If there is not enough information to begin an investigation at once 
(for example, if the threat is anonymous) the Special Prosecution Unit 
should notify the superiors of all threatened individuals and seek their 
concumnce in not pursuing the matter further. 

If the threat seems serious (and not all threats are): 
a. The Prosecutor's office should request the Special Police Unit to 

appoint bodyguards for the persons in danger including if possible 
the judges, prosecutors and key witnesses involved. 

b. The Prosecutor's office should prevent the oral or written 
transmission of threats to the judge or prosecutor. With the 
latter's consent, police officers cam screen calls and letters. 



c. Proracutors 8hould be appointed to work together on the orre. If 
poariblr, a prorrcutor from the Special Prorecutlon Unit rhould be 
asrlgnad to  work with the two court prorecuton. Each document 
rubmittrd to  the court by the prorecutor8 worklng on tho care 
rhould be rigned by the Attorney General. 

d. A recand Pilot Court judge from ths rame level ot court should 
be involved ar an auxiliary for the principal judge who har been 
threatened (for example, another hslawh judge for 0 threatened 
inrrtlnclr judge). The auxiliary judge would be informed of the 
entire process and could be ready to take over in case the principal 
judge is harmed in any way or is asked to step aside. 

e. The Special Police Unit should be requested to devote substantial 
amounts of energy to the investigation of the intimidation incidents 
and the underlying case. 

f. In very serious cases, aid from foreion experts should be requested 
.in the investigation of the underlying case and the intimidation 
attempts. 

8. In cases where a judge or prosecutor is killed: 
a. A panel of judger should be appointed no pursue the underlying 

case. 
b. A panel of prosecutors should be appointed to continue the 

prosecution of the underlying case. 
c. Substantial resources should be allocated to the investigation both 

of the underlying case and of the murder of the judge or 
prosecutor; the aid of foreign specialists should be requested. 



I's (3) SPECIFIC STEP8 TO BE TAKEN IN CASES OF INTIMIDATION OF 

I VICTIMS OR WITNESSES 

4 In caeos of intimidation of victimr or witnaa808 within the Pilot 
Courtr, it rhould be the duty of every judge, oflcirl, prorecutor, or police 

1 
I lnvnatigator to intorm the Attorney General or promptly a8 possible 
j regarding the strong suspicion that r witnrro har been threatened or will 
: be threrrtmed. The Attornry General should refer the notice to the 

Special Prorecution Unit in the Attorney General'r office. Thereafter the 
following steps rhould be taken: 

1. The appropriate judge U, lo#tuccion, or -1 will be advised 
of the information. At the same time, the Special Police Unit will be 
informed. 

2. A prosecutor from the Special Prosecution Unit will mek to contact 
the witness and explain to him or her who the prosecutor is and what 
the Special Unit has been asked to do. The prosecutor will try t o  
elicit from the witness whether he or she has in fact been threatened, 
or fears retaliation if the witness gives evidence. if the witness was 
in fact threatened the intimidation form should be filled out. 

3. The prosecutor should ascertain whather the witness will be willing 
* to give evidence in the case. If the witness is frightened but willing 
to ter iify, every effort should be made to take a formal statement at 
the emisst possible date. The prosecutor, after consulting with the 
Special Police Unit, may decide that it is wise to let it be known that 
the statement has already been taken in order to deter funher threats. 

4. If the witness is frightened and it is not clear whether the witness 
will be willing to testify, efforts should be made to prevent anyone 
from conveying further threats to the witness. These efforts may 
include requesting pglice piotection of the witness, offering to assign 

. . an officer to answer the telephone or to open-what may be written 
threats. and making public in the neiohborhood the police support and , '  

protection of the witness. 

5. If the witnsos refuses to give testimony and the prosecutor believes 



this refusal may be barrd on fear, the prosecutor rhould offer to 
speak privately with the witnerr without transcribing the rtatement. 
On this occarion the prosecutor should reek from the witness any 
leads that may enable the police or the prosecutor to  develop 
independent evidence a8 to  who committed the crime. The witness 
may be able to  make extremely valuable nrggestionr as t o  how to. 

a prove the guilt of the perpetrator without using the witness's 
testimony and thus without subjecting the witness to  any great risk. 

6. In evriy case where a witness may have been threatened, the 
prosecutor should examine carefully the possibility of developing 
independent corroborating evidence to  support, or replace, the 
witness'a testimony. 

7. Na case in which the prosecutor believes a witness has been 
intimidated should be closed without a tull and obvious investigation 
of both the underlying case and the effort at intimidation. This 
vigorous investigation by the prosecutor and the Special Police Unit 
should occur without regard to the wishes of the victim or witness 
who may have been threatened. If it is determined that there is not 
enoqh evidence to  bring charges under either the underlying case or 
for making threats, the prosecutor should write a memorandum 
explaining the efforts that w e n  undertaken and their failure to 
achieve results. The msmorandum should be forwarded to the 
Attorney General and to the President of the Supreme Court. 

8. Any case in which a witness has in fact been harmed should be given 
the highest priority by the Ministerio Pdblico, the police, and the 
Organistno Judicial. The unit in charge of intimidations in the Attorney 
General's Office should prepare, with the assistance of the police, a 
plan of investigation to  be submitted to the Attorney General for his 
approval. 

9. In any case where there is reason to  fear that the intimidation' 
directed at the witness may be followed by intimidation. of police, 
prosecutors, judges, or oficiales, the steps outlined for cases in which 
that type of t h a t  has been made explkitly should be fo!lowed. 



3. The Immudty of Perpetraton of PoUttcrill Vloltnce 

a lWRvbImt 

During the term of Prerident Cemo, there were only two or three known c u e s  of 

promtion uidng out of the killings of rtudat leaders, labor leaden, peasant organizers, 

hum-rights worken or othm on the left of the Guatemalan political rpsctnrm. None of those 

caver has ienrltad in r mviction. Yet a large number of such people ue killed. The obvious 

result ia that them is  r widespmd belief that violent crimes committed for political purposes, 

particulariy against those on the Left, will not be punished and that Ueir perpetrators arc immune 

k o m  responsibility in the criminal justia system of Ouatcrnala. 

Allowing this impression of immunity to continue imposes great costs on Ouatemala. 

Because them am no investigations and M s ,  no one knows how much of the violence is 

attributable to the army (particularly the intelligence units) and the police forces. Some amount 

of it is plainly the responsibility of the armed forces; a number of cases are welldocumented in 

a report by the Washington Office on Latin America. The effect of having a huge number of 

killings, someplainly attributable to national security forces, and none investigated, is clearly to 

ruggut that security forces a responsible for the great portion of th& killings. Believing Us, 

'police, prssdcutors, and judges arc reluctant to investigate any case of political violence where 

they suspect the mcdty faras may have been involved. This reluctance and fear undermines 

the crcdibiity with outsirJers, and the self-respect, of the major actors in the criminal justice 

9 

Beyond this, the failure Oo investigate and prosecute crimes of political violence creates 
* 

i n d t y  and danga for leaders of political, labor, and human rights organizations who arc 
J 



What are the causes of an WUty to investigate, prosecute, and 4 cases of polltical 

violence? The most sbviour k that judges and prosecutors rn rfnid 0 press ahead in these 

cues. In fPCt, it is too much to expect judges and prosecu!ors alone to investigate, fde charges, 

and tiy cues involving plidcaf terrorists who might well be clorely mncwd with the security 

fmce of Guatemala. The cqmation of two other groups is adentirl. The poke must be 

willing to investigate and to provide aome umed protection whcre there is danger. Investigation 

dm quim the open and express support of the President and the Minister of Defense. That 

would, of ooursre, bring with it the cooperation ~f the police. Qther otepr; that wodd reduce the 

danger to &C participants in the criminal justice system am discussed under the heading 

"Problems of Intimidation,' in section III,B,2 of this Report. A second problem is that these 

crimes are difficult to investigate and prove because they are fbquently carried out 

prof&dy.  

b. mjeu Aaf* 

In r q m s c  to r spate of killings in the Fall of 1989, we devellojxd a list of s t q s  that 

W& natim, bad tdm whcn o n h o n t d  with terrorist Wngs of the sort that were occurring 

in Ourtemefr. We presented them orallx to the Minister of Defmse. Another version was 

fwnished to the President and the Minister of Government. To the best of our knowledge, 

85 



nothing was Qnc in response to thee tuggestions. The memorandum we pnparsd on this 

topic is mdhble h m  the h t e r  for Criminal Justice. 
, 

C. Jk4mm&h . .  fir N m  

In Decembern 1989, w madc o pmposd to Prvsfdcnt Ccrtu, W c h  w ~cpatcd to the new 

thwIdcnt a Untc m r  a year her. llrat continua to be our stmngest suggestion, Here & the 

The investigating authorities, civilian and military, obviously need help in the 
form of training by the best professionals. That is why you have solicited 
assistance fiom Spain, Germany, and the United States. I suggest that you 
invite the representatives of these countries, which provide assistance to police, 
pmsccutors, or judges (or their military counterparts), to meet and together 
prepam a list of distinguished Spanish-speaking investigators (police or military 
or prosecutors or judges) who would be willing, at your invitation, to work 
with the police or the military when there is a major crime commanding local 
or international attention. These are often the crimes that create the most 
suspicion among foreigners about the willingness of Guatemalan authorities to 
pursue the powerful.. 

One or two investigators chosen from the list would then be invited by you or 
the Minister of Government (or, if military personnel were suspected of the 
crime, the Minister of Defense) to join with the appropriate Quatemalan 
investigators and provide advice and assistance in the case of major 
investigations. At the end of the investigation they would automatically be 
usfrad to send you a public report on the quality, good faith, and vigor of the 
investigative effo- You and the appropriate Minister (Government or 
Defense) could den take such action as you thought appropriate on the basis 
of the report, including commendations when the investigation was particularly 
well-Wled. 

Xnves!igati&s oftea involve personal matters and frlr accusations. Therefore 
it mi~ht  be inappropriate for the public report to you (and, perhaps, either the 
Minister of Government or the Minister of Defense as well) to meal partidiu 
fkcts about the case that the outside consultant learned during the investigation. 
But this would not interfere with a very frank and helpful description, in a 
public letter to you, of the quality, hmesty and intensity of the investigation. 



I think the advantages of what I am praposhg ue very great. The outdde 
amnrlhntr would, in she course of helping to m l v e  the most troubling 
crlmsr in t3uaternaIa, provide invaluable training to Ouatcmrlrn civilian 8nd 
military invmtigaton. The ability of the Harvard pjject to be on the rcene and 
watch the courts at work, making suggestions from time to time, has added a 
major new dimension of great value to the training of judges and promcutom. 
My proposal would provide the same benefit to investigators. 

You md I disagreed about whether I w a  justified in my ruspiciono that , . . 

investigators were holding back and not w o r w  adou~ly, perhaps on &dm 
fkom above, on d n  major cases. A byproduct of highly expert &stance 
in the most important investigations would be that you would l a m  diractly 
fiom gnat experts of unquestioned reputation whether the investigation was 
in fact skillful, honest, and energetic. Because the letters would be made 
public, others would be pressed to accept much better evidence than there now 
is on this question, which is so crucial to Ouatemala's reputation for honor. 

FVocccding in the way iirst suggested to President Cacm would bring about an immediate 

improvement in the atmosphere of political intimidation poisoning Ouaternala's democracy. It 

would also give new life to the system of criminal justice and make Guatemala a leader in Latin 

America in dealing with a pervasive problem. We urge President Serrano to act on this proposal 

now. 



IV. Co&dm 

, 

No ~ovurnmental pmblem il more important to Guatemala than reform o[ the criminal 

j u d a  system. Without an effdve justice system, street crime will continue to flourish and 
. ' 

political violence will remain unpunished. As a result, domestic and international confidence in 

the GuatemaIan government will suffm with concomitant repercussions for economic growth, 

investment, and tcwisrn. Even more importantly, dcmmacy in Guatemala can never mature and 

become completelly institutionalized in the absence of a fully-functioning system of criminal 

justice. 

The reforms tlrat are required an dramatic. The commitment of Guatemala's political and 

private-sactor leadm to the task of justice system refonn is essential. Based upon extensive 

collaborative work with Guatemalan justice system officials over the past three years, this report 

provides guidance on how to begin down the path of refonn. The path is long, but the rewards 

at the end ue well worth the undertaking. An effective reform effort will have a profound effect 

on the life of the natiorn. 


