


FROM:

ACTION MEMORANDUM FOR THE MISSION DIRECfOR

Program Offi~n'treslar·

&Wm: You are Rquested to approve an amendment to the Policy Reform for Ecoaomic Development Propam
(pRED) which will increase LOP non-project assis:ance fundin, from $7 million to $14 million; and project
assistance from $7 million to $9 million•

ProjectlDd Program Assistance; Reforms, which will be r.arried out through a mixture of proJl'lUD and project
assistance, laraet six areas for support: the definition ofjurisdictional authority, the revision of procedural codes,
access to the courts, intemational dispute resolution C&1d .r~itratiOD, professionalism in the courts, and private sector
support. Prognm assistance will be disbursed in three traDches over a IS-month period, from September 1992
through December 1993. Project assistance, which win be used for technical assistance, training, and operaHQnlLi
expenses for the Ministries of Finance, Economy and Plan (MEFP) and Justice and Human Rights (MJHR), will
be disbursed over a three-year period. The impact of this $9.1 million investmeDt will be measured in pins in
employment and income. By 1997, reform JDeIlSUre& will have produced an estimated IS,OOO now jobs and
generated an average of $5.5 million of additional annual income. The immediate and direct beneficiaries will be
first the jurists and traders within the current jurisdiction of the Commercial Courts. Over time, however, the major
share of benefits will accrue to what is now the informal sector, in rural and urban areas.

Background: USAIDlMali's ·pro&ram for economic policy reform began in 1985 under the Africa B~'lu's

Economic Policy Reform Program (AEPRP). Over a six-year period ~1985-1991) EPRP, working closely with the
aRM and other donors in the context of Mali's policy reform framework, brought about a number of reforms that
liberaliu.d the economy and promoted private IIClCtor development. This effort COIltinued with the Policy Reform
for Economic Development (PRED) prognm, designed to J'romote economic growth by increasing private s"ctor
participation in the economy and improving the efficiency of public sector 'management. PRED was authorized in
1991 at an LOP level of$14 million, with $7 million e;ch obligated for program (NPA) and project (PA) assistance.
PRED's first reform initiative, the elimination of all export taxes, clllmin.ted in November 1991 with the
disbursement of the $7 million in NPA. With this accomplished, and with the CIlvironment bolstered by AID's and
the aRM's efforts in advancing democratic initiatives, there is an 9pPOrtunity to institute additional reforms that
together will promote private sector growth and the rule of law. Targeted for reform will be institutions and
mechanisms that lend themselves to the efficient, fair and reliable resolution of commercial disputes.

Amendment to the Policy Reform for Economic Development Prognun (68B-024S/0246)SUBJECT:

Discussion: The Constitution of the ncwly-ereated Third Republic emphasizes the protection of human rights, the
separation of powers, the empowennent of local populations, and the independence of the judiciary. The post­
independence era witnessed the creation of a variety of courts. Their actual functioning, however, has been poor,
due to a lack of resources as well as the legislative and proc':duliIl tools needed for good performance. Comme:'Cial
Courts, which have jurisdiction for adjudicating non-eriminal commercial disputes, were created by law in 1S188 but
made operatioilaJ only in 1991. Though there is a high demand for their services, these courts are constrained by
jurisdictional disputes, ineffective legal procedures, inadequately trained judges and lay assessors, costly court fees,
and perceptions of slate interference in private business affairs. To help solve this problem USAID will assist the
aRM and Malian businessmen to facilitate the rapid and reliable resolution ofcommen:ial disputes. By December
1993 the GRM, working in close coordination with Mali's business community, will have measures in place thl\t
will ensure the long-term viability and integrity of the Commercial Courts; promote timely settlement of disputes,
both in and out of court, by competent jurists and assessors; provide Mali's private sector additional legal means
to enhance domestic and international business dcalings; and facilitate interaction among the business community,
the administration, and the courts. These measures will also improve the business climate, by instilling confidence
in judicial institutions; increase investment and employment generation, by freeing up litigated funds for further
investment; reinforce the rule of law, by enacting non-discriminatory laws and reJUlatioDS that are equitably
eoforced; and strengthen an independent judiciary, by creating a functional and fair judicial system.
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Attachments:

Drafted: PRM: JBreslar\prmdocs\prod\actmemo\30 Juae92

Copgressional Apprisal: A CoDpessiOnaJ NotificatioD (CN) was IeUt to CoDgress which ~pirod OD July 14,1992
without objectioD, per STATE 260389.

Date: !ll.91ct~
Date: ~91jJ,­
Date:.r 'VJ
Dale:

Clearances: DID: AGeIson ~
CONT: SCrabtree ~m>

/. MGT:NHo~~
() RLA: AAdams -~

Authority: UDder Africa Bureau Delegati.oD of Authority SSI you have the authority to amend progmms and
projects that do Dot result in a total Life of Project (LOP) fuoding exceeding $30 million, present significant policy
issues or deviate from the original program or project purpose, or require waivers that can only be .,proved by the
Assistant Administrator. The MissioD has been advised in STATE 190945 elated 15 JUDe 1992 that appro'vil from
the Associate Administrator of the AIDIW Operations Directorate (AAlOPS) is required for all proposed cash
transfers prior to their authorization, aod that any authoriziDe document coDtainiDg a proposal to use cash traasf.:rs
must contain as an annex the approved action memo. This requirement includes incremental fuoding of oneoine
NPA programs, as well as Dew starts.

Recommendation: (pending OPS approval): That you sign the attached Authorization A.m=dmenr No.1, !he
amended PAAD facesbeet, IIDd amended Project Data Sheet, thus approving a $9 million increase ($7 million in
NPA; $2 million in PAl in LOP funding for the Policy Development for Economic Development Program.

PRED implemek1tatioD and monitoringlevaluatiOD plms IS e:laborated in the PAAD remain for the most part intact.
Changes in implementation ronec~ the provisiOll of funds for Joc:aI IepJ expertise, aDd 1eclmica1 assi&taD~ from
AJDIW IQC's for specialized analyses in areis of legal reform ad judicial administration. Tbe mclJlitoriDg system
has added performance-based indieatolS for measuring efficiem:,Y of dispute resolution in the mid-term. aDd lhe
impact of freeiDa litigated and otherwise disputed fUnds in the Jo,IJ,-term.

Fipanc;" PIIP: or the 199J authorized $14 milliOG, the MissiOG to date has disbursed the e:atiJe $7 million in
program assistance, through a FY 1991 cash transfer; and has obligated $4 million in project "ssistm;e, $2 milliOD
ClIC' in FY 1991 and FY 1992. "Ibis ImCIldmeat wiD authorize aD additiOGal $9 milliOD ($7 milliOD NPA, which
will be obligated in FY 1992, and $2 million PAl, for a DeW LOP total of$23 milliOD. Additioaal projl~t assistance
is needed essentially to meet nquiremeDts for technical uaillllDCe and training, and for equipment, facilities aod
other expenses for CollllMrciaJ Court activities identified in the plqJllltiOD of this amczdmenL Funds 1'0 be applied
for proaram aod project activities under this ameuclmeDt total $9.1 million, of which $2.1 million ill: for project
activities (including $0.1 millioo in fuodiDg from the orilioal PAAD). Banking mechanisms are in plaICe for cash
transfers aod for local CUrrea1cy project support.

1. Project Authorization Amendment No.1
- 2. PAAD Facesheet

3. Project Data Sheet
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'IHIS AMENDMENT ADDS $ 2,000,000 TO THE LOP BUDGET TO COVER ADDITIONAL PROJECT
COSTS RELATa> TO THE SUPPORT OF COMMERCIAL COURT REFORM.



PROJECT AUTHORIZATION
.

AMENDMENT .NO.1

Name of Country:

Name of Project:

Number of Project:

Mali

Policy Reform for Economic Development (pRED)

.688·0245

1. Pursuant to Section 496 of the Foreign Assistance Act of 1961, as amended, the Policy
Reform for Economic Development Project for the Republic ofMali was authorized on August
26, 1991, (the"Authorization"). That Authorization is hereby amended as follows:

a. Line 4 of Section 1 of the Authorization is amended by deleting the words "not to
exceed Seven Million United States dollars ($7,000,000)" and substituting the words "not
to exceed Nine Million United States Dollars ($9,000,000)" in lieu thereof.

b. Section 3.a of the Authorization is amended by deleting it in its entirety and
substituting the following in lieu thereof:

"a.' SQurce/Qri~in of CQmmodities, Nationality Qf Services:

(1) Commodities fmanced by A.I.D. under the Project shall have their source
and origin in countries included in A.I.D. Geographic Code 935, excepi
as A.I.D. may otherwise agree in writing.

(2) The suppliers of commodities and services financed by A.I.D. under the
Project shall have as their place of nationality countries included in A.I.D.
'Geographic Code 935, except as A.I.D. may otherwise agree in writing.

(3) Ocean shipping under the Project shall, except as A.I.D. may otherwise
agree in writing, be fmanced only on flag vessels of the United States or
of countries in A.I.D. Geographic Code 935."

2. Except as expressly amended herein, the Authorization remains in full' force and effect.
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111. Sommary Dc.cripllon

The purpose of the Mali Policy Reform for Economic Development Program \PRED) is to usist the Oovemment of Mali
(ORM} to create an environment conducive to increased -:eonomic growth and employment generation ifi the private sector
and to reduce the burden of the public sector on the economy. To achieve this purpose, USAID/Mali idtntified a series of
reE;\Ilatory. legal and institutional reforms which could be addressed in ltages with non-project usistance. The first of these
re'forms, elimination of export taxes. hu been accomplished and initial results are en!X)uraaina. This proaram amendment
focusses C,D • second reform area. the creation of. functional commercial and administrative courllyltem that il supportive
of th.e private sector in Mali. .

This amendmcrtl consists of program interventions designed to facilitate the rapid and reliable resolution of comm~rcial
disputes in Mali. The ORM. workina close coordination with the bUlincss community, will have put in place reforms which
will ensure the long-term viability and integrity of the ,commercial courts; promote timely seUlement ofdisputes. both in and
out of court, by competent jurists and assessors; provide mali's private sect~r additional legal mQlls to enhance domestic
and international business dealings; and facilitate interaction among the business community, the administration, and the
courts. From a broader perspective, these reforms meuures will improve the business climate in ft1Ili by enaenderina
confidence in judicial institutions; increasing investment and employment aMeration, by freeina up litiaated funds for further
investment; reinforcing the rule of law, by pasina non-dilCriminatory laWi and rqulations that an equitably enrnrced; and
strengthenina an independent judiciary, by creatina • functional and fair judicial Iystem.
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Condilions Prn;edenl to Disbursement <program Condjljonalityl

A.I.D will provide $7,000,000 in non-project assistance grant funds to the Govemme.ot of Mali. The doll.rs provided
under the grant will be deposited in the ORM's West African Monetary Union account IDd will generate local currency
to be used by the GRM for general budget iUpport. The program don.r fundi will be disbursed in three trlDches based
on the following substantive condition.lity:

Tranche No. J: Prior to the first disbursement of $2,000,000 in program funds, the Government of M.li will submit in
form and substance satisfactory to A.I.D.:

J. A statement of the n.mes IDd titles of the persona who will act as representatives of the Grantee together with a
specimen signature of each person n.med in such statement.

2. A stalement confinning that Account Number 36-062-094 opened .t Cilibank, New York remains active for dollar
deposits under this proaram .mendment and thai Account Number 305-072 opened .t BCEAO branch, Bamako remains
active for local currency deposits under this program.

3. Evidence thai Commercial Courts are functional and competent to .djudicate cases within their jurisdiction.

4. Evidence that the GRM has crealed • Commercial Court Commission, and Administrative Court Commission IDd •
Civil, Commercial and Social Procedures Code Commission (CCCSP) and that these commissions .re functional.

Tranche No.2: Prior to the 8CtOnd disbursement cf $2,000,000 in program funds, the Government of Mali will submit
in form IDd substance satisf.ctory to A.I.D.:

1. Evidence th.t the GRM through the newly created court commissions has developed recommendations reg.rding the
following:

•. the establishment of administrative courtsj
.~

b. the definition of commercial court jurisdictionj

c. the application of the Washington Convention and ratification of the New York Conventionj

d. the utilization of .rbitration.

2. Evidence of GRM .pproval of intermediate Commercial Code procedures.

3. Evidence that the GRM has implemented recommendations regarding changes in court consignment fees.

Tranche No.3.: Prior to the third disbursement of $3,000,000 in program funds, the Government of Mali will submit
in form and substance satisfactory to A.I.D.:

J. Evidence that Commerci.1 Court jurisdiction has been defined, administrative courts h.·..e been established and .ction
has been taken reg.rding the .pplication and ratification of international cooventions.

2. Evidence that tile GRM has received legislative .pproval of the CCCSP Procedural Code.

Olher Conditions and Covenants: The conditions and covenants included in the origin.1 PAAD, unless modified by this
amendment. remain in full force and effect.



L RECEf\'T DEVELOPMENTS

OvuviN': During Iht pMlyur MGli Iuu rnlJIk frrtIt IlriiIa on 1MpoliriaJI tIIId «XHfl1f1Iicfronu.
t1fitr Q 15-monlh IrQILSilion, "ie 'lIUrd Republic IIIId G popllJllTly-d«led gOW1'll1MIIl is now ill
plDce, w;lh G new Consrilur;on IIuu mapIw;us 1Mprotection oJIulman Fighls, the IqNlTIIIion of
powers, the empowmnenl oj IocGl popldlllioM, IIIId I1u!~ of 'M judidll7y, MGli
comimw 10 imp1tmDll G ",ann program wig_'o nlnullGleprj...#t:IDr growrIt tutd IInprr1w
tile t;//iciency aJpubUc "ClOT operaWIIS. '1M dimiIaGIWII ofapon IIiJUS ill 1991, which WAS 1M
firsl ",orm mrried 0IIl1Uf4er 1M Policy RI/"""jor Ectmomlc DewIoprrtDII (pRFD) program. u
GlmJdy IuMIIg Gposillw ""eel 011" «tJnotrry. '1M mvitollmml II rtI1Wftn'orabkjor lIIl4lJioNll
rtfonn.r IJIt,z wlU pro:tUJle priWIU GllrqraeJll'lllip, auleJoM. tutd eJdw.utce Mali ~ tlmttH:nIIk
iniIiGlives. This wiU be dotte 11InHIg1l1MG11l1'a I1uJIlIrDIgtMn medItInlsm.r GIld htstillllWM,/or
raolving Clommera.:tl dlspllla. apedGlly 1M Commm:iGl a-ru.

A. 'The Political Contat

S~ the approval of the PRED PAAD a year "0" Mali bas ,one tbrouah an eveat-fillcd yeu which bas teeD the

emeraeoce of. multi-party civil democracy. But this did Dot come easy. LuI JUDe, calm bad barely boc:a restored.

Malians were apprehensive, wODderiDa wbedJer the new transitiODll.1 civil-militaryaovermneat (CJ'SP)I waaJd work,

whether atabil,ity could be maintained, wbethe: peace could be brouaht to the North, whether Ihere indeed existed

the social aDd political will to IUpport plurdism aDd install democracy in Mali. Destruction of infrastructure,

property, aDd some $30 milliOD of the productive industrial capacity cast a shadow OD hoP"",s for ecoDOmiC recovery

and reform.

The dODor community was also on ec!ge, &peCulatin.e whether Mali would 'ltay the course' and boDor i ...

commitments. The atmosphere was ODe of concern, but also optimism sustaiDed by the CODvictioo thal Mali bad

the will to make it work. There were risks. but those risks eecmed worth tIkiDa, for abe Maliam; themselves ant.
for the donors. The events over the past year have more ihaDjustificd thatjud'ClDeDt, with MaU'mWDg. fine start

OD the road of this democratic eltperi::~t.

I The Comlll dt TrQILS1IJoll pour Ie SlJluI du P~uple (CTSP), or 'TransitioDal Committee for the People's
SalvatioD'.

,
I



Proanun Conditionalil> and Disbursement.'

RefonDS will bl: earned out dJJouab • auaturc of prDlfIID ($7 millioo) IDd projClCt (52.1 lIlillinD) IIIlrillaDce. the
former of which will bel disbumed in Jbftle UUcbel over • 15-mootb period. upoo IAlisfactioa of !be foUowinf
conditions:

Measures Trancbe
Amount

(1) A declanltioo by the Justice MiDiltty that ComDx:rcw
Courts all: fuDcfioaallDd competeDt to lIljudil;&le ICUelS

witbiD datu juriodictioa; IDd

S2 IIl1iJi.joa September
1992

(2) 1be CI'ClIIioa of Commercial Court, AdmiDistratrive Court.
aDd ComII~, Civil, ad Social CCSP Procedural Code
CommiaiOIlS.

(1) RccolDIIICDdations for (a) tmblisbiDa Admini,5tralive
Courts; (b) defining ComrDerciaJ Courtjurisdictio!l; (c)
applyini lb,: WIShiDJlOD Ccnvention and ratifyina the
New York CODveatiOD; aDd (d) utiliz.ina mbitl1ltiOD.

S2 million June 1993

(2) Approval of intermediate Commercial Code procedures.

(3) Implementation of recDDUDeDdatioas OD coasipmeat fees.

(1) Action on Commercial Court JurisdictioD; AdmiDislrative
Court Establishment; and International Conventions.

$3 million December
1993

(2) Lelislative approval of the CCCSP Procedural Code.

Project support will be used for technical assistance. b'ainiDa. and operational expeoses in the Ministries ofFiDaDce.
Economy and Plan (MEfP). the counterpart Ministry (or the policy reform proJram; and for the Ministl)' ofJustice
and Human Rights (MJHR). the technical Minist!)' for court reforms.

Feasibility and Impad

The various economic. political and social reforms uuetertnJcea duriDa the past year. coupled with the hiabJy
collaborative lIature of the PRED proaram and project design. reflect the feasibility of this proBJ'IID aod the ewill­
of the MaJiao people to make it succeed. The impaet of USAID'. $9.1 millioa of assistmlce will be measured in
aaiDs in employmeat aod income. By 1997, re10rm measures will have produced ao estimated 15,000 Dew jobs and
aeaerated an avenae of $5.5 milliOD of 8dditiooaJ &DlluaJ income. 1be immediate ud direct baJeficiaries will be
first the jurists aod traders within the current jurisdietiOllofthe Commercial Courts. Over time. however, the major
.hare of benefits will accrue to what is DOW the informal lector, in rural and uJbu areas.

ii



Project and ftoaram hnpltmawltion

The Mission will take an active :role in implematin, PRED. focuslD, OIl monitoring and developiD, the polJc~'

reform program in coordination with the MEFP'I Project CocmliDatioD Unit (PCU), and with various Idminiatmive
aDd judicial scctioD& in &be MJRH. CcJatraetiD, for long-term IeCbDical assistance throuah an iD.stibitiODll coatracl
is in the tiDal stages. For this ameDdmeot, bowever. iD workiD, with the MIHR. USAID will primuily use
lpeCialized UlClmical uajstmce tbrouab various Africa Bureau projocts aDd iDitialivC16 aDd, for expertise iD ttaiDiDg
aDd bUJDllD resource developmeot. the Africa Bureau legal reform aodjudiciaJ administnbOOlQC (CbecchilHoward
University) and the IDlerDatioaal Developmad Law IDItitute (JDU). tdissioa IUppOIt will be fumiIbed by a USDH
prorram ecoaomist. aDd two biahJy qualified~ psea (a JepI specie1i" aDd a macroocaDOIDisl).

Monitorioa ADd EyaluatiOD

At the macroeconomic and policy 1eve1J PRED will moaitorGRM compliaDce with the coaditiODllity.CMlII1I impact
of lpClCific reforms, aDd perfol'lDlDCe of ItnIctUra1 adjustmeat policies. For IbiJ putitular ''''''''''meat M&E will
focus 011 trackiDg (1) the viability IDd efficieacy of Commercial Ccw1s, thJouah the kiDds of bwrin! IIJJqed
i.D IitigatioD; the nature of disputes IDd die amouot of claims; the time it takes to R80lve disputes, and die decisiOll5
of the court; (2) CODSUIDeI' CODfideoce and customer satisfactiOll, througb iDterviews with IitigaDts IDd a core group
of Maliao medium and large firms, microeaterprises, and informal operatioas represeatin, a cross-sectioa of the
business commUDity; (3) DOD~udiciaJ mediation aod arbitntioa, as a couuterwei,bt to the court system; aDd (4)
employment and income, particularly in relatioD to the re-illvestmellt of funds freed from IitigatiOD.

IinanclaJPlan

Of the 1991 authorized $14 milliOD, the MissioD to date bas disbUJ'lied the eotire $7 milliOD in proJt&lll assis&ance,
throu,h a FY 1991 cash lraDsfer; aDd bas obligated 54 milliOD in project assistaDce, $2 million each in FY 1991
aDd FY 1992. This amendment will authorize &Q additional 59 million (57 milliOD NPA, $2 miIliOD PA), for a DeW

LOP total o'f 523 miIJiOD. AdditioDal project assistance is needed esseatiklly to meet requirements for technical
assistaDce aDd tniniDg, and for equipmeot, fac:i1iti~ aDd other elpeoses for Commercial Court ICtivitj~ ideutified
during the course of preparation of this ameodmeut. Funds to be applied for propam aDd project ~tivities UDder
this amendmeDt total $9.1 millioD, ofwhich $2.1 million is for project activities. BlDkiDg mechanisms are ill place
for cash tl'llDsfers aDd for local CUrreDcy project support.
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.EXEClmVE SUMMAR"

USAIDlMali's propam for ec:"300mic lJOlicy tefO',m bepn in 1985 UDder the Africa Bureau's Ecouomic Polic)'
Reform Proaram (AEPRP). Over a Sil"fClN' pUj('d (1985-1991) EPRP, wortiDg closely with the GRM IUd other
dooms in the cootell of Mali', policy reform )~amework, broupt about • Dumber of reforms thatli~ the
ecoaomy aad promoted priVI1c ICCtor development. This effort. coatinucd with the Policy Reform for Ecoaomic
Developmeat (pRED) proaram, _iped to rrom* ecoaomit puwtb by iDcreuiD, private .,,m participation m
the ecoaomy aDd improvin, the efficieocy \'d'public leCtOr IIDIDIpIDCIIIt. PRED wu authoriud in 1991 at aa LOP
level of $14 millioa, witb $7 millioa eICb oolipled for proJrUII (NPA) aad project (PA) ••ltlDM. PRED'. first
reform initiative, the elimiNtioa of all tilp'At 1UC5, Qatmia,ted iD November 1991 with the disbW'lemeut of the
$7 millioa in NPA. With lhialCCOmp~~,1Ddwith the ..viroamcat bo1Itentd by AID',IDd the GRM'I efforts
ill advaacin, democratic iDitiativCl5, there is ID cpportwUty 10 iDstilUte additioaaJ reforms that topdJcr will promote
privale IlCCIOr arowtb aad die nale of law. TUJeted for reform will be iDatituliOlUl aDd lII*bmiRD& that laid
tbcmscIves to the efficient, fair aad relilable reIOlutiClD of commercial disprtes.

Recent Developments

Durin, the past year Mali has made JI"CIt strides OD the political aad economic froDts. After a IS-mouth post-c:oup
traasitioD, the Third Republic aad I popularly-elected .ovemmeat is DOW in place, with I DeW Constitutioa that
emphasizes the proteetioD of human riahts, the eeparatioa of powers, the empowermeot of local populations, aad
the iDdependence of the judi(;iary. Mllli continues to implemeuta reform proJlUl to stimulate private sector eroWlh
aad improve the public sector operations. ElimiDatiaa export tales is already havin, a positive effect OD the
economy, in savinas aad employment. The CDviroDmeDt is favorable for additional reforms that will promote
private entrepreneurship, create jobs, aad advaace Mali's democratic initiatives, particularly those that streDgtben
culturally accepted mecblDisms for settling disputes amoog busiDessmt.u aad trlders.

The Malian Legal and Judiciary System

Analysis of Mali'r; le,al system shows that there is no ODe 'rule of law' loveraiagleaal proceedings aad business
in Mali. Rather, there are spberes of influence formal and informal, traditional and modcra, that intersect aad inter­
relate. Post-independeoce witnessed the creatioo of a variety of courts, all of which were slreDgtbeued with the
Third Republic's Coastitutioo. In actual functioDio" however, the judicial system has oeither the resources nor the
legislative acd procedural tools Deeded for .ood performance. Commercial Courts, which have jurisdictioa for
adjudicating Don-crimiDal commercial disputes, were created by law iD 1988 but made operational only in 1991.
Though there is a higb demaad for their lCIVices, these courts are hampered by jurisdictiooal disputes, ineffective
leaal procedures, inadequately trained judges aad lay assessors, costly court fees, aad perceptions of state
interference in private business affairs. This fragile begiDnina nonetheless leaves maDy open.iDBs for improvemeut.

Program Description

USAID assislaDce win be used to facilitate the npid aad reliable resolutioD of commercial disputes in Mali. By
December 1993 the GRM, workiD, in close COOrdiaatiOll with Mali's business community, will have measures iD
place that will ensure the IODg-tcrm viability aad int"Srity of the Commercial Courts; promote timeiy IICttlemcot of
disputes, both in aad out of court, by competeDtjurists aad assessors; provide Mali's private lector additioaal legal
means 10 enhance dom~tic aad interaatioaal business deatioas; aDd faciliwte interactioo amon, the business
community, the administratioa, aad the courts. These measures will also improve the business climate, by iDstillin.
coDfidence in judicial institutioDS; iDcrea..e:e investnat aad employmeat ,eacratioa, by fRein, up litigated funds for
further invf::Stment; reinforce the ruie of law, by passing aoo-discrimiaatory laws and regulations that are equitably
enforced; aad strengthen an independent judiciary, by creating a functiooal and fair judicial system.



~ . . .' " .' I': " .

A major milestoDC !asl August was &be polilJcally risky but iIKhsputably 5UCCeS!;fu1 National eonference. which

assembled a lJUC Ma1Jan cross-scction of officials. politicWlS. associatiODS. WllODS" orpnizations. .ad almost eveJ)'

other interest chat DCcded to~. The fonim~ open to everyooe, and the intense two weeks of debate which

aJSUI'CId produced abc foUowini democratic fouodalions: a draft Coastitution for abc 11Ii.rd RqJublic; • law for

municipal. IeJislative, and praideatiaJ electioos; aDd a dw~ for political parties. IUJ equally IipifiCIDI relU!t

was the JDeISIIe from the UDifOl'lDDd-side of the CfSP tbat abe mililily would be t.ck in the bmKb aDd out of

die ,ovemmeut with a year. A popululy-elected civiliao JOVClI'DIDeIIt WM to IISUIIIlI leedersb.ip U 100II U possible.

By early October lOme 45 political parties bad formed aDd aDDOIIIlCd platforms ,\lid candidates. Three mouths

later, in a fluny of electoral cards and lists, campaip speeches, aDd media lpO~s OD civic nlIpOIlSibilities aDd

rights,2the Malians were ready to 10 to the poUs. Over the Dellt three moaths they would '0 to &be Polls sa times.

First was the January 12 referendum on the CoDstitutioo for the Third Republic, wbo.;e 122 articles Jive shape and

meaning to Mali's democratic institutions. Key elements are empowermeDt of looll popuJatioas, separatioD of

powers, p~tcctiOD of human rights, and wdepeodence ofthejudiciary. RatificatioD was virtually unaoimous. They

returned to the polls a wtek ister to elect municipal leaders, specifically Mayors and 'Town CouDcils. Nine of the

initial 45 politicaJ parties remained in the I'UDDiDg. Nineteen munitipalities (13 ruraluDd six wbaD ·conunune.sW
)

elected 751 officials, with"214 seats or 28% ,oing to the first-place party ADEMA; 122 or 16~ going to the

5eCOod-place USRDA; and 74 or 10% loing to the third-place CNID.' Six other parties shared the remaiDiDg 46~

of the seats.

2 DODors provided the bulk of the $5 million Deeded to CIn'Y out the elections. USAID's cootributioD came
Ihrough the bilateral ·Democratizatioo Support Project· (688-026.S), for which the initial $1.1 millioo fundinl was
allocated under a 116(e) appropriation.

, ADEMA, beaded by Alpha KODar6, is the ·L'Alliana polU' b DhnocrQl;t au Mali·, the Malian Democratic
Alliance. USRDA, whose factions are 10.:' by Baba Akhib Haidara and Ti~ul6 KODlt6, is the ·Un;on Soudanaist
du Rasstmblt!mDu DlmocraJ/qut 4frica/n·, the Sudanese Union 10r a Democratic Mrican Assembly. CNID,
beaded by MbuDtala TaU, is the ·Congrb NQl;ollal d'/nltiQl;ve DhnocrDlique·, the Natior.d Congress for
Democratic Initiative.
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Local ballolmg was followed by IeBtslauve elections on Febnwy 23 and March B. wtucb resulted in • 1151De1Dber

NltJoual Asscmbl)'. ADEMA clamed 75 ICal.\ 01' 6S~ of the toW: eNID nine 1CI1S: USRDA aPt tealS: and the

mother partae.s claimed &be lelDlinine 23 &ellS. This overwhelmiDlsupport for ADEMA was equally reflected

.ill the presidential e1ectioos, with Alpha K0aar6 capauriog 69~ of~ vOle.ill abe April 26 IWM)ff with USRDA

c:aDdidate Ti6ou16 KooatC.

The JOVernment of the Third Republic was iDaupraJed 00 JUDe 8. TbIee weeb ilia' Ibere is wery iDdicatioa 1bat

abe Malians are reassured by abe procea ad abe .-db, u are doaon. To Jive but ODe eumple releYIIlt to this

amendment, on June 10, whea the Prime Minisaer aDDOUDc:ed his CabiDet appoiDtmeats, what we knew before IS

the Ministry of Justice became the Ministry of Justice and HumID Riabts. Also, c:o-existing with the Ministry of

the Economy, Finance and Plan, and reporting directly to the Prime Minister, is. DeW Ministry char,ed with the

Promotion of Private Initiatives. These two changes sead a clear messaae that law and justice are iDdeed for the

Malian people, ad thai the private sector is unquestiODlbly viewed as the motor for ecoaomic development. They

are Dot symbolic acts, bUI a statemenl of the beliefs, values, and priorities of the Malian people.

Reinforcing these democralic initiatives is the emereence of a responsive and lively free press, one thai nol only

carries the news and political deba~, but has been a prime catalyst for Malian civic education. Mali's first three
~ .

private radio stations are now operational, with. score ohow tabloids in IICverallocaJ langua,cs appeariD, all over

the country. Among the many 'firsts' for the press was. request by the GRM to the World Bank for a lraining

session for Malian journalists to inform them on the mechanics of economic policy reform 10 tballhey can better

inform the Malian people.

Most important has been the ,overnmenl's commitmeal to involviDg a broad noge of civic and democratic

institutions, ethnic and ecoDomiC groups, into a 'nalional dialogue' about the future of Mali. In addilioD to the

National CoDference, the past several months have wiblessed • series of coofereuces and debates GO health and

children, education, rural life, women, commerce and industry, and land tenure. These are forums which for the
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firs' lime bve brough' all major DOD-,overnmenlll1 CODSlRUc:DCICS mao the docisioo-makiD, process. This is

panlcipalOty development at work. with positive sips aba, Bamlko IbeIoric will be put iDlOw,:boo as abe local level.. .

•

suppol1ing the Pact; there is optimism that it wi)) work.

victims), with a variety of mid-term measures for recovery and sustained development. Donors are committed to

assistance to resident and refu,ee populations (e.,., food aid, health cliDics, financial help for civil and military

4

II, this Pact undersc:ores national unity and territorial intearity, while at the same time recopizin, Mali's cultural

exodus of an estimated 125,000 Malians across the Mauritanian, Algerian and Niaerian borders. After a year of

negotiated by the former re,ime with a coalition of Touareg ,roups fueled widespread insurrection and the mass

and gco,raphic diversity. Decentralization and economic development fuse in a framework ofimmediate emergency

populated and accessible areas was re-estabJisbed almost n,bt away. But the issue which threaIeDed to subvert cbese

new initiatives was the continued instability in Mali's remote northem areas. The failure of the aereements

The ~ast element in this equation for economic development is peace, order and security. Peace in Mali's more

private sector.

intense neaotiatioDS, the crsp and the 'Unified Front of Azawad' concluded u PaClt NtJlional. SiJDed OD April

lDlWIIement of public resources, RStOriD, intl:,rity to the civillel'Vice, and boostiD, COIlfideuce UDOIII Mali's

so straIatbeu the GRM's audit aDd investiptive c:apUilitiea over the Ioa,-term. This bodes weD for improviD, the

The CfSP, durin, its last weeki of operatioa~ a1Jo IOUJbl-pistance from abe UDiIed Staae. aDd CaDada ClIl way•

miDisaerialltatus (1iDce auaehed to the PrelideDcy) .at clear lipals dW conuptioa admi~would be

leriously addNued. Some 58 audilli ofpuhtic aaeacie& ad~ finDs have already bcea coadneted IDler the

DeW lG, four times IS many IS iD any previous year. MlDy of Ibeee will be refened to tbe judiciary for dOll.

On umsparency, 1bc tJaDsitiODll JOVClmIDCDt's cn:ation of an iDdepeDdeDt 1Dspect6r GcaaI1's (lG) Office with



B. The Economic Context

On lbe ecoDDJ:IUC froDt, Ibis past year Iwi IiCCII Mall ftlCOveriDi from abc destruction ill die wake of !be of Marcb

1991 coup, while I1Ibe same time Rinforcini its po1jcy reform efforts amidst coasidenble pnGUJe to retre::al from

lOme of abc more politically IClDIitive elemeats (i.e., civil service~ aDd employmeat~ peA".t,1 alarms,

ud ICCODduy ICbooI llCholll'lhips). Tbat the tnDIitiODl1 aovemmeot COIlliDued Ibis reform .,c:ada iDIIllJed

coofideoce IIIDODg doDors, resulting in stable IDd iD certain cues iDcreased 1991-1992 developmeot .uistance.

I. The Eeooom1

Over 80% of Mali's popUlation is rural; over 80~ of Mali's wort force is in the primary sector, relying OIl food

aDd industrial crops, livestock, forestry IDd fishing for their li~~lihood. More tbao 60~ ofMali'. economic activity

takes place in 'he infor'lDlll1 economy. During the most recent period for which we have cIa1a (1984-1989), the

primary &eCtor bas contributed ID averaae 48~ ofMali's output while the secondaJy (mdustry, minina, haDdicrafts,

construction and public works) and tertiary (transportatioo, trade, public ildministratiOD and other services) sectors

col1tributed 20%and 32~, respectively. To the elt.ellt that a trend can be discemed, the primary sector', share was

essentially stable while the secondary lost some around in favor of the tertiary. Livestoclc cootributedlhe most

output with 19%, followed by food crops IDd essential cereaJs (17~) IDd commerce (16%). ladustry contributed

12~ while cotton, the most important export, contributed most of the 4~ of industrial crop production.

Per Clpita income reached $270 in 1990, followinl ID annual average growth rate of 1~ in recent years. GDP
.

powth, which averaled S~ over the past five years IDd 4~ over the decade, saw a.li,ht 1991 decrease ofO.2~

in comparison to a 2.4~ increase in 1990. One reasoa for this was a decrease in agricultural productioa, which

normally accounts for halfof GDP. V.garies ofrainfall lowered cereal productioo (millet, sorabum, corn) by IS ~,

thouab this was counterbalanced in part by a lSI increase in cotton production.
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Anotber fC&SOn was the coup. Some $30 milhoa of desllUClioa of ,ove:mmeot ad pnvatt: propett] slowed dowD

JDvestment. Hardest bil was &be: mduslrialllCCtOr. whose productioa decmuod 2011 m OIDC year after eqjoyiDi lbt. . .
tulbest annual poWlh Ale of any IeClOr (S II of GDP) duriDJ abe previ0U5 five ,YarS. B"sjD"'kRN'D for abc most

part adopted a wail-and~ poItUrC durioi abc trusitioo, whicb larie1y fCal'mted for abe .secr..e ill priVa1e

iDvestmalt from 12.B~ ofGDPiD 199010 11.2~ 1991. RecoIIItructiOD,IDweva'. _lbeaaiD fKIorGlDlribuliq

to abe 9.4" 10 11~4" iDcftlISC in public inVClllmr:ats. This DUI cxaly bcDefiUed abc CIODItnICIiOllIeCtor. which pew

by 15.6". b4It abe tilde and b'IDSpOrtaIiOllIlrlCknS IS well. The miDiD,-.or abo JI1lW by 5.2". abe ftlIU1t of

Gross domestic investment averaged 23~ of GDP during 1985-1989 and 20~ duriD& 1980-1989. Public sector

productivity is expected 10 improve, primarily throuab improved lDIDI,emeot of iDvestmeDts in the rural sector and .

iDfrastnJcture. and in the privltiation and liquidatioaof AaIe-OWDed complDies. ID 1990 four firms were privatized.
aDd fifteea liquidated; 1991 saw seven more privatizlld. This is expected to contiDue with another 25 firms. 1be

Del reallt will be reduced lovernmental preseoce IDd a larler private secIor role. Projectioos £ow show private

sector investment averaging 12.4~ ofODP in the next five years. with the public &eCtOr at 9-10".

The lovern.ment budget deficit (excludiD, dODor JlUls) bad dropped 10 8" in 1990. but rose 10 11.3" in 1991 due

to daale incurred from the coup. In this same two-year period ,ovemment reveaues dropped from I'" in 1990

to IS~ in 1991. a modest decline liven the circumstances. The current account deficit of 13.7" in 1991 is a

marked improvement on the 1~.2~ of 1990. Export volUme£: iDcrused at an aVetile aDIl\W rate of6" in the last

five years. with an increase of B.'" in 1991 despite a decrease in the unit prices of the principal export products

(cf. ADalysis of the Export Tax Elimination below). Imports, which iDcreased at an avenge aDDuaJ rate of 2~

durin, the 19805. pew by'" in 1991 due 10 the doubline of cereal imports. mcI the rebuildiDe of IIoCb aDd

infraslrUCtUre. The balance of payments CODtiDued 10 record a surplus in 1991, with public debt exceediD,10S"

of GDP at the end of 1990. The debt-service ratio, which bad decliDed to 21.8~ in 1990, is expected to &how a

further drop to 1'.3~ for 1991.
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liberalization aad price iDceIlIi\w bdt.aded to iDc:rr'Aie die eflic:Hacy ofllllOUrte lDoCatioaa. 0cMII.....~

and public emterprila were Iddteaed 6nt, followed by fioIIIciaI sector IDd iatemallnde Iibenliu tjon IIJIeIIUI'm

aad, finally, exterDal tilde reform.
..:-<.

Teo years later. with broad dooorassistaoce. iDcludiDa1be USAID Ecooomic Policy Reform (1985-1991) aad Policy

Reform for Economic DeveloplDtat (1991-) programs.1be GRM bas recorded aood proaress. By 19911bere was

aa impressive amy of reform instruments in place: I 12.7 millioa SDR staodby alreelDtat and a 15.2 mi11ioa SDR

structural adjustlDCDt facility. both with the IMF; and a structural adjustment IOID of S5O.3 It'-moa. a public

enterprise p'rivatizatioD project of $49.5. a $S3 million rural reform prolram aad a $26 million educatioaal reform

project. each with the World Bank. A,rcelDtat was reached with the IMF for aa exteDdod structural adjustmtat

facility (ESAF). which was scheduled to 10 10 the IMF Board in May 1991. The events of March 1991 interveoed.

however. aad :he issUe of iiddibonal IMF or World Bank assistaDce was esseatiaUy put OIl hold.

'.' "
Much of the political debate in the succcedina mouths cemtered OIl economic issues. with the GRM Pvinl priority

to keeping public finaDces in balaoce. It was also able to maintain aa open aad CODStrudive cliaJope with labor,. ..
students. and numerous other coDSlitueacies on such issues IS salay increases. plyment of arran. privaliDtioa

• • ~ •• i't,' ..j ....... 0; ~:c!I(

of parastataJs. and dismissal riihts of employees aad subsidies for students. This straleJY was ~f'u], due to

lldhereoce to principles of austerity. public accountability aad transparency.

After the COUy the GRM was able 10 restore the fiscal and customs administrations. which resulted in 1991 revenues

estimated at 25 ~ above 1990. This was achieved through closer control of budiet procedures and JfCIIer

7



iJnegrauOD of the national budg~. It was a sipificaut aclueva:meot. especially in light of the dama~ dooe to w

aDd customs Wrasuucture. Salary ceilings coobnued to be reipCCtod. de5pite the payment ofcash louUSC5 aDd U1ft,t

(of five) step increase arrears wipaid since 19«6. Salaries continued to be paid without delays. The early departure

proeram was strcD~ with &be rctitcmcot of 3500 additiOD&1 civil Kl'Vice and military employees. Proaress

was also made in privatiution, eaabliDi the World Bank to disburse S2S millioo in the &ClCODd balf of 1991.

Since 1988 reforms have boa1 uodertakco in the cootext of lDDuai Policy Framework Papers (pFP). 'Ibere have

becD three prolf&D1 (oon-project) disbunements UDder I!le World Bank', Structural Adjustmcot 1.cJID (SAL).

Aericultural Structural Adjustment ProJTaID IUd Public Enterprise Restrueturini ProJTalD. PRpanIioos for the.
private sector (indllStrial) support project have continued Nld are aeariDg completion. The most RlCCDt PFP,

DCgotiated in February 1992, sets the following talJet5 for the 1992-1994 period: lDDuaJ reaJGDP rrowth rate of

4.7~; lDDuaJ inflation rate of 2.2~ or less; IUd a balance of payments curreDt account deficit, excludini public

assistance, of 12.9% ofGDP in 1992, 11.7% in 1993, IUd 11.1% in 1994.

In this ~utext, the GRM will continue to liberalize the price and regulatory enwolUDCDt, streogtbeo the public

CDterprise reform program, privatize abe cotton sub-sector, IUd Jive priority to public investments iD productive

sectors. It will also increase the GRM share of expenditures in the social sectors, IUd reduce the Ibare of public

salaries in aU sectors. These objectives arc reflected in the cw..eot ESAF negotiated with the IMF in March 1992,

which awaits signature by the new govemmcot. The three-year ESAF wiJI provide $85.5 million,' oae-third of

which to be available at siiDature. It will be reinforced by.payments under the World Bank SAL approved in

December 1990, by bilateral assistance and by debt rescheduliDg. Annex A (Table 1) shows Mal~'s revenue and

expenditure picture for the next three years with and without the £SAP.

, Computed using the rate of 385.9 FCFA (Franc de la CommunaIlIl Finandb'e t1fHc:aine) per SDR (Special
Drawing Right). AU financial figures arc at US $1 ... 275 FCFA to calculate dolJar equivalent.
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The UTecncy iii CloT. Sienmi the ESAF will enable the GRM 10 obtain lODg-term loans and "ants averq:mg $ 144

million per year during abe 1992-94 p:riod. These include amwal CfJDtributioos of $28.5 milliOD from the IMF.
, .

$68 millioo from abe World Bank.~ aD estimated $47 milliDD from billlle1aJ donors. Jl is uoc1ear, bowevcr. how

mucb of this !undiDg would IDIlerialize without the ESAF in place. The aIDe is true for the $2.S millioa pet ytM

in tesebcduling, as well IS the S8 miUioa to be rcaegotiated in 1992.

The GRM bas already adopted a budget compatible with the ESAF (Annex A, Table 2). Criteria cstalilitbed for

JUDe 1992 consist ofceiliDgs OIl interDal banking system credit and Del bulk credit to the State; minirimm c:umulative

amounts of State revenues: cumulative limits on uoo-c:oncessiooaJ exlemal loaDs to or paranteed by the Slate; and

a minimum reduction of intemaJ arrears. These financial variables will also serve as benchmarks for September

and December 1992 performance. Structural benchmarks consist of (1) the adoption of revised CoIDIIJa'CiaJ and

Labor Codes: the extension of the value-added tax to resales: the verified settlement of liquidated or privatized

public enterprise debt; abe liquidation of SEPEMA and orAMAU: and the privatization of COMATEX' (target

date: June 1992): (2) development of Action Plans for improving the social security and retirement systems (targtlt

date: July 1992): and (3) completion of an operational program for the Office du Niger, Mali's largest irrigated

rice production system.

3. The Effects of Export Tax Elimination

The 1991 PREO program targeted the elimination of export tax5 as a condition to disbuI'SCment of $7 million in

prognm assistance. This reform was selected for its potential to increase revenues from exports witbio the contelt

5 SEPEMA is the peanut oil manufacturer (Sodhld'Exploilationtk Produil Aradlidim);'COMATEX the maiD
textile company (Compagnie MalienM de Textiles); and TAMAU the state-owned slauabterbousc and tannery
(Tannerle du Mali). The Mission and the Africa Bureau's Office of Marlcet Development and IoVestmeol (MOl)
have been studying the privatiution of TAMALI, which bas recently been appraised by delegations of American
businessmen with a view toward a joint venture.
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of ODiomg structural adJustmeDl and etfons 10 stimulase private 8ClCtOr JrOWIh. Ellporl lUes wen: aboltshed aD

Febnaary 1991, and the disbursement was made.. Smce lbczI!be GRM hasadoptcd other IDCISUl'CS (c.,.• a guicher

..niqlU' or ooe-stop window) 10 facili1ate aDd promoIC MaliaD exports. .

Thoup it is too r.ooa to observe my coaclU&ive effects of IbiJ; mform OIl aport behavior, Ibere are D'D'fbe155

lOme~Pai lips. Since 1985, die Ibarc of aporia ill GNP bas bclea RllDllbbly IItIbIe at 13S, ftlIChina

$364 million in 1991. 8etv.'eco 1985 mel'1990 the avenae powtb of apods was 3S, with • low of miDus 11 ti

in 1985-1986. This~ to lSI in 1988-1989, with 1990-1991 arowtb edi",,'ed 1l9ti. ID die 1992-1994 period

exports are expected co grow by an average of 8ti, with higber flies apected as the ecoaomy respoads to 50

improved policy covironment.

A dwiled analysis of the elimination of ex~rt taxes, which respoudl; to coocems expressed STATE (91) 259776,

is preseolcd in Annex B. This analysis summarizes Mali's exports, imports, production, consumption and

comparative advantages, focusing on Mali's three main ellports: cottoD, livestock aDd ,old. These~, whose

1990-1991 export earnings increased by 12~. 11 ti and 141, respectively, comprised 90ti orall exports in 1991,

with cotton baving a 49~ share. livestock 271. ad lold 141.

'..
GroundnulS are also analyzed for their past importance r.s a cash crop. Coarse cereals are included as critical to

domestic production Old consumption, to export in surplus agricultural years. and becaus, the projected increased

productivity of livestock will likely result in increased demand for coarse cereals for animal feed. Mali'; principal

imports (textiles. leatbers and milk) are retained as possible import-substitution candidates. 00 the basis of

comparative advantages agricultural equipment is also selected. This was recady identified in • microenterprise

study IS • potentially promising activity.'

, See -Mali Microenterprise Sector Assessment and Strategy: Strategic Options for USAID-. GEMINI.
Development Alternatives. Inc. October 1991.
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The major conclusions of dus aoaIysis are as follo~·s.

o The impact of the elimiDation of expOrt taxes on Mali's ecooomy is positive. The iDtenIII1 n1e of mum

(IRR) is 55~, end the Del prc5CDt value~V) $24.5 million usio112~ as the diSCOW1t tale. Alteroative

simulations &bow project beoefits to be lltable.

•

o Cotton is expected 10 bcocfit the most from the eJiminatioa of elport tales. Tax savings of i~ result ill

aD initial transfer of over $9 million to producers ad 1IIIIbters. Coaoa exports will poeI- additioaal

income worth an atim ...... 56 million.

•

o Textile and leather exports are expected to reach $1.7 millioo aoowilly, which throuah import substitution

will create additiooaJ illcome of:U.4 million. Aaricultunl machinery will generate $270,000 in additional

revenue, with a subsequc:Dt $160,000 in derived income.

o F:inally, and most significant in terms of ovetall impact, export tax elimination will create 1JIlP1Oximately

15,000 jobs - most of which will 10 to rural Mali's small farmers and herders.

c. Opportunities for Further Policy Refonn

What do these political and economic developments mean ill the context of GRM and AID. priorities? Is there a

Deed for further policy reform UDder the PRED proaram? Are there sectors where continued program and project

assistance could have a sipificant impact? Are there reforms which could fldvance private sector and democratic

initiatives at the same time? Could they be designed and implemeuted ill ways that would ac:b.ieve maximum benefit

with ",.spect to iIIcreased employment and income?
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1. A,tncy and Host Country Priorilie.<>

To m1SWCT tbe&e questioos we Deed first 10 look. at Mali in abe COD1eXI of AID IWd a;pecial1y Africa Bureau

srrateaies aDd priorities. Two initiatives undCJ1Akco this past YQr ~ iDstJuctive in Ibis tespeet. First, as a

re6pOIISCI to the AID Mission SlItcmeot' IDd as • way of IDIlimiziq the UIC of raourca mader abe DFA. the

Africa BUftlIU reviaod its system for alIocatinl fuods from am Dcvclopmeat Fuad for Africa.' Whl'ftU iD the past

allocations wae b&sed on ecoaomic output IS welIu hllllJElitariaD criteria. Ibe DlM'1YItem Jives prjority to results

ad performaoce-based criteria. 'Ibouah -Deed- IUd the objective of alIeviatiD1 poverty is. major auributc ill the

Dew nnkiogs, the focus is 00:

o Economic Policy Performance, with the objedive of suPportiDl countrics committed to market-

based growth and effective management of their ecooomies; ad

o Democracy and Governance, with the objectivcs of (a) prolllOliq deca1tnlization, the nale of law,

and an independent judiciary; and (b) controlling corruption.

How did Mali fl're in this ranking? MQli's score was the 7th highest amoog 45 Sub-Saharan countries, and 4th

highest among 14 countries selected as -Focus- countries for DFA allocations. For these and other reasons Mali's

Operational Year Budget (OYB), in comparison to other Focus Countries, is the 4th highest for FY 1992 and the

3rd highest for FY 1993. MaU's allocations continue to be the largest in the Sabel.

., This statement advocatcs six principles for AID ~eve1opmeot programs worldwide: (I) support for free
markets and broad-based economic arowth; (2) concern for individuals and the de\'elopment of economic and social
well-being; (3) support for democracy; (4) responsible covironmeotal policies and prudent management of natural
resources; (5) support for lasting solutions to transnational problems; and (6) humanitarian assistance to those who
suffer from natural or man-made disasters. (September 1990) .

• 'Ibis system is described in three separate cables: •A Revised System for Allocating the DFA- (STATE
071688); -Economic Structural Adjustment PerfOl1DlolDce Ratina. for Countries for over S Million Populatioo­
(STATE 071884); and -Democracy/Governance and A.l.D. Budget Allocatioos- (S'rATE 073590). These cables
were all issued in March 199Z.
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-------------------------------------------------...

One CNJld say tba1 in compansoo 10 IDe n:st of Afnca, Mall IS domg pretty well. It IS. But are tbcIe IDe onI)'

mtena by which we measure success? Regarding perfonDaDce, perhaps even m>~ Idliog IbID abc comparative
, .

I'IDkmgs above is the way in which MDli i5 responding to the .5IaDdard:s and obscnations tel forth in the Africa

Bureau', paper oatit'cd -Beyond Policy Reform- (Doccmber 1991). This caodid aiM! provocative.."er aJpetl that

while -top-down- policy ~form was qpropriate at ODe time, especil1ly for iDiJiatliDa daaop aod etfectiDI -fmot-

ald- macroeconomic aDd sectoral reforms, it is less weU-suited for toda;y's iostilUtioaaUyco~IQ and loagcr-lerm

leCtor assisllDCC activities.

What is needed instead? If African ClCODomies are to II'OW and new illvcstmeDt is to take place, • combination of

Ihree ingredients is needed - DOn-sovernmental entities, entrepreaeu,,;, and dialogue:

·Non-governmellIal entilits musl be drawn into IJSseuing, lormu!:u;ng tI1Id implementing
~lopmenl strQlegies in all sectors. This crt!ales an indigenous COnslillUncy lor poUcy
implemtntQl;on and rtduces tM importana ofdonors as strategists and watchdogs. •

·Sptdal aIIention must w given 10 promoting privau entrtpr'eneurship. Without an expanding
eConomic base creartd by entrtpr'elU!urship, tM resources netded 10 sustain human dewlopment
wm nol be 8eneTQltd and poverty will not be alkvialed. •

·AJD needs 10 enhana 1M private sector rok in policy tkvelopment, and creatt mechanisms lhal
bridge Ihe privatt sector, other non-governmental groups, and 1M gO\'U1U7Itnt. '/here needs to
be a lasting policy d;alo8~ between governmental and non-governmelllal entities. •

These conclusions are limely in the Malian cootext. As discussed above, the change of governmeol in 1991

triggered a beigbtcoed apJ;lreciatioo for the needs and aspirations of many previously Dealected clements ofsociety•

There is a new and very practical interest in democratic consensus lad participation, especially within the indiaenous

DongoVeJ11JDCDtal sector. Anothcr key clement in the DC\V ICCDlriiil is the GRM's increasingly lerious effort to

privatize and liberalize the economy, and to promote lranspareDcy. The liquidations of StateoOWDOd enterprises

mandated uodert'Je World Bank's Public Eoterprise Restructuring Program (pASEP) have increased, with additional

opportunities for investmcot in areas ooce subject to State cootrol. Finally is the issue of uncmploymeot, and the
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~'olvmg views OD bow 10 addreiJi il. 11 i5 eocouragtDe thai the IraDsitionaJ and mewly-instaUCld JOvc:mments have:

begun lO adopt abe proposition, I~ heldby~, that stiJDuI8IiDa the private sector is the only 1000g-term solution

10 employment.

USAID's proJl'lDl and project efforls IUppOIt 1ba;c GRM iDitiAtivesmd Bwau priorities. The PRED proanm

is pounded in a rDaJkel-lead Jrowtb Itraleay de&ipcd (a) to~ private aector particip.ajoo mabc ecoDomy,

aod (b) to increaIiC incomes in areas ofhiah productive potcotiaI. On the project aide, qribusiDess aDd other IIDI!l

and micro-eolelprise activities, liveaock markdioa, aDd the c:oastnaetiOD aod operatioo of COIDIDUIlity beaJth cliDiCi

aDd local schools are examples ofUSAID-supportcd activities which promote locaJ·level eotrcpreDeurship aod DOD­

aovernmeutal olJanizations.

Reaarding the need to establish a dialogue with the private sector, with a vi1M' toward aaioioa information aDd

integrating the business community into decision-making at the program aDd policy levels, this year the Mission

beaan a consultative process with Mali's commen:iallDd voluotary sectors. The immediate purpose was to pin

a better understanding of business in Mali, especially the opportunities for aDd constraints to investment. In the

context of "'be PRED program Mission personnel beld discussions with 27 Bamako-based medium and large firms

operating 1.0 both the commercial and industrial sectors. The results were revealing - particularly on issues

involving taxation and &ovemment regulation, the behavior of aovernmeot officials, aDd the cbalJeoges of naItiog

investments work in Mali.' In the future these discussions will be expanded to other regions in Mali, and to the

infonnal sector as well.

Regarding the voluntary sector, a key part of the Mission's program with Mali', PVOINGO community is the

establishment of PIVOT &roups in three priority sectors: natural resources management, child survival, and

microeoterprise development. These aroups, whi,cll are brouaht toiether under the auspices of Mali's PVOIONG

, Su Annex C -Private Sector Interviews- for a detailed discussion and analysis.
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Coordmatmg Commlllee, I~ have a mlDdlle 10 coordinate aoaIyses, activities. aDd in l1IDC stndegu: plannm~ for

Don-Bovemmeota) organi.zations workiui in lbese IlCCtOrs. Coatinuous dialogue with them bas been aD cuential
, .

part of &be Mission'sleamiD,-proc:ess, • way 10 check the puIae of community .ctivity ill rural and urban area5.

The microeaterprise PIVOT is ODe of Ibc more IICt.ive IfOUPS, aDd is CWI1lDtly IalptiDg field activities witbiD tbe

m sub-scctors identified in the recaJt GEMINJ analysis.II Recopizing that many of Mali's microeotuprisc6 are

in the formal sector, we still IIRlC with the ·BcyoDd Policy Reform· view that

·while mlcroenlerprlse u important ill ensuring llull economic growth u equilably distributed,
enJumcing enl7eprenell11hip in w formtJl economy, IUId bf.dlding slrCHfg Unkages 101M. world
economy, are lhe most imponant faaors in generating growth. •

It is precisely for this re&SOD that USAID's strategy for private sector developmeat approaches the problem Ii both

levels, so that business opportunities can occur ICroSS the ClCODomy. In the loogcr-term this will advance the

existing dialogue between the governmental and ll1oD-govel11JDCDtal sectors, such that th: litter - the commercial
,

aDd voluntary, the formal and informal - have I more powerful voice in future policy decisions.

2. Resolving Commercial Disputes

Creating an environment ira which tile private sector can flourish is complex affair. It is Dot just • matter of

restoring macroeconomic &'lability, p'lJUing the right structural changes in place, and asscmbliaa: the most dynamic

and representative group of people for discussioDll. Rather, it is also and primarily a matler ofgetting the business

community to invest in Mali, and to invest with coDfidence. For this to happen there must be aood opportunities

for investment, available financing, and • fiscal and replatory envjronment that will belp JUUlDlee (or at least DOt

i\l The CCA-oNG, or Comitl de CoortllnaJion dt!S Aaions des Organisations Non-Gouvunementale.s.

\I GEMINI, 2l!.:.£i!.:. (cr. Footnote 6).
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prevent) 11 profit. finall)', tb~re must be the knowledge that wlBCD ahmgs 10 wrong, when deals 10 sour. when

agreements are not bonored and payments are DOt made, that f.ir and reliable rec;ress is available

Malians, embedded in a center of trade and c:om.mm:.e for ceotLiries, do not need 10 be 10Id bDw 10 do busiDess or

bow 10 settle their differences. They have a variety of mccbaniS1D6 for abe latter, mostly anditiaaal~ iDformal.

Prefcreoce is always liVeD to workinl out ooc', arievmces ooe-m-oDe. IIIIlicably and directly. Whal this is DOt

possible. elders and others ofstatus will be called in to mediate. What is paramount in reaolviq dUrpdce is fairDeIs

. ad discreetness. driveD by the need 10 koep OOC'I positioa in the business community and 80Ciety intact. The

problem. bowever. is that these mecb1nisms cannot put all the cases to rest. As the cost of informatioo aoa clainl

business increases. as markets begin to diversify, as liberalization and privatizAtion take bold. IS mipatioo and

urbanization increase. as Mali becomes more integrated into tbe formal reaional and world CCODomies, and as

foreign investment becomes more promising - aU this makes C:oinl business in Mali much more complex and

impersonal. It changes the rules, or at the very least adds a DeW dimensioo 10 ellistin, oncs..

How caD ~e business community adapt to Ibese changes and make certain that business is cooducted smoothly?

When conflicts arise, can they be resolved by other-than-traditional mechanisms? for the moment there are two.

One is the formal judicial system, comprising the Civil and Appellate courts and. since 1991, more specialized

Commercial CoUrts. 12 '. Another is formal :bitration. which at times takes place in Bamako's Chamber of

Commerce and Industry. The problem is that neitber of these alternatives works very well. Courts in the past have

been less than -market friendly· and, when pronounced competent to rule on a case, often avoided the issue or

leaned toward the State. They are also too understaffed and poorly equipped 10 be effective. As for Chamber of

Commerce and Industry mediation, this is largely viewed as selective aDd Dot impartial justice.

12 In 1988, under pressure from the World Bank, the GRM passed laws creating the Commercial Courts. At
that time it was largely a paper exercise, for they were given DO resources. It was only bet..nn.ing in Novemb:r
1991, under the transitional ,overDIDeDt, that these courts were housed and staffed in the three areas (Bamako
District, Kayes aDd Mopti regions) where they have legal jurisdiction.
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As pnv&!C sector interviews hav&: shown. businessmen vary c:onsiderabl~ m abear use oIlld perception of Ihc coun

sySleDl. 00 the one hand many rejecl it, IOCUlg it as a 100) of abe Slate and abe priviJe,cd, K'"'dhiDI from which

very few of them have beoefiued. Though at times they lave no choice bu110 use the courts, they cbarac:eriz.e

them as slow, expensive, aNI incoovaUeal. Many find the COW1S intimidating, due 10 &beir unfamiliarity with the

law .md unwelcome thouab1 of public exposure. For them the CUJ'Ialt judicial sysIan, c:ommerciaUy aDd culturalJy,

is DOt a viable way to settle disputes. On the ocher hand, many recopiJle die Deed for. stroDe aDd effective

judiciary, and perceive it iD their mterest to support it. 1bcrc is eataiDJy a demaDd for the courts' ecrvices -

wbether from lM State or private busineasmcD. 1Ddeed, many CODSidcr abc CRIIlioo of Commercial Courts 10 be

OIJfj of the most important institutional reforms duriDg the put three years. Tbey ooIy wish they were fuDctiooal,

arJd reliable.

What we are left with, then, is " void - a business enviromDel1t with judicial aDd ooo-judicial institutioos iD place,

oeither of which bas the means or experience to resolve commercial disputes satisfactorily and efficiently, oor the

confidence of the business community that wo"uld further prOfl1Ole their use. Notes -Beyond Policy Reform-:

-In virtually all African countries, continuing lack ofproperty rights andmetJningful contract law,
os well as the hostiliry ofgovernment officials and I~ lack ofaiairjudicial process, haw served
10 lower investor corlfidence. -

Such a stalemate works against future investment in Mali. Worse yet, it is prescotly tying up an cstilJ1l1cd $70-100

million in outstanding credit in dispute or non-payment - funds that could be used for investment.

What to do? Three years ago, early on in the development of PRED, the Missioo and the lovennnent identified

Commercial Courts as one of the most critical enabliog mechanisms for private sector arowtb in Mali. Our current

analysis reconfirms this. and eocs a step further by emphasizing the oeed to strengthen the fulJ range of formal

commercial dispute settlement mechanisms available to Mati (i.e., Commercial, Civil. Appellate and Administrative

Courts; domestic and international arbitration).
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The objcctJVC:: Effici=t, n:liable and fur c:ommcrcia1 dispme resolution ..

Mali's economic growth. The climate is rigbt, the timing is nabt, and the potential impact is bigh.

In the span of five years, f.a) iavcstmcDt IballeneralCS

15,000 uew job; and an avenac of SS.5 million • yClll' in

additioul iDcome; ad (b) abe pmmotina of dcmocntic

initiatives, social justice, ad die rule of law.

The payoff:

busiaess environment, and to strmgthen existing iosIitutioDS so they ClD play an important and constructive role in

Our goal in this is to help the Malia~ business community cope with and adapt to a cbaoging and challenging

There are Deeds that must be fulfilled DOW if Mali's cotrepreueurs are to succeed; there are costs if they do DOt.

the Malian busiaess oommuni.ty. Jadeed, would that every commercial dispute be settled out-of-courtj amicably,

aad without arbitration! But Mali is past that stale. Businessmen RlCOpUzc it; the aovCI1lIDCDt recopizes it, too.

In the cod, it is Dot the purpose of this Jiroif&DJ to cbaaae or subvert existiDa cultural practices, or adversely affect



couns. pohce. pr05:lCUlOrs). each ofwhich bas otderb' procedures and clearly defined authority. Dppuu: raoluuoo

IS impersonal, and usually predictable. As for OVers1Bht, the ~ards and SllDCliODS applied 10 Ibotle carrylDJ! ow
. .

the law arc directly Jela1cd 10 their performaoce in furtbcriDg the law and its goals. People bow bow they are

ncmunlable.

In c:ootrast 10 this arc informalleaaJ pr'O CI , found mainly in dcvdopiDa societies. They arc cIw1lcCtJriDd by

a coospicuous abscuce of clear leplltaDdanls. Altbouab abe &eps1alure has~ nwnd,'e to eetllaDdardl tbrouP

passage of laws aDd the judiciary through resolubOD of ditlpd"E, Deitber has ..fficient apeItisc, authority, or

iDformatioo that would enable them to carry outaltaDdanJ-settiDg fuoctiOD. The result is a situatioaai or persoaal

application, or simple DOD-application, of ambiguous IilaDdards. Much is not on the booksj what is is oRaa

inaccessible to the public and eveD to public administralors. Responsibility for enforcing standards is mooopoli.zCld

by officials who bave first-band access to relevant information. They, DOt the formal legal institutions, become abe

main legal actors and dispute settlers. They have wide discretioD, aDd frequently negotiate settlements throuab DOlI-

judicial behavior. Reaardina oversight, people in this system are usuaJly hesitant to upset interpersonal relationships

by evaluating or criticizing eacb other, or by bolding eacb other 10 ideal standards. Doina so could result in

reprisals for whicb the formal leg:lI system provides DO protection. There is ~ess accouotability, less pressure 10

promote the public good, fewer inceotives for doing a good job.

Noteworthy in this 'good-bad' cootrast (whicb admittedly reflects a cultural bias) is Dot which side Mali is OD, but

that it typifies Malian reality. Indeed, Malians are DOW smLddling and struagling with both sides. The problem

is DOt, Dor bas it ever beeD, the existence of formal legal mechanisms; these have been in place for years. The

, problem bas been the political will to create a society based on thc rule of law, with institutions (executivc,

judiciary, Icgislative) and instruments (a coostitutioo and laws) that support the public eood. This wiD, however,

has re-surfaced during the past year, during the transition 10 the Third Republic. Sustaining it, as we shall see

specifically for commercial courts, will require relevant information in the hands ofabe public, adequate human and
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matenal resources, and in several cases a re-loolm~ of procedures. policlC!> and regulations. With these elemeu15

Mali can transit from the informal to tbe formal side of !he equatlOD.

But is Mali's legal sy$lCm, abe ODe govcmiug business and trade, only reflected in pmlic ldministn1ioo ad law'!

Can it only be QSl in terms of abc lepl processes above? The answer is no. OveriayiDa IbeIc procis.

'culture of trade' found in Mali and throughout West Africa, comprised of ideas, beliefs, values, and codes for

cooduct tJw are pounded in ceoturies of unwrittaJ rules and that ,overn • wide flDie of commercial deUiDp.

It is a culture bound by kinship, ethnicity, frieDd5hip, mutual interest IDd uchaDae - wovea into. mosaic of

overlapping reJatioos that bind individuals and poups to ODe another in innumerable ways. In this IeDSC it

epitomizes personal, non~ntational relations. Rules ioveming conduct are DOt writteD in. c:onstitutiOD or

legislation; the enforcement of those rules is not carried out by courts and police; oversight is DOt linked to support

of public policy. Yet the culture of trade bas a definite nJle of law which allows business to take place. For those

adhering to it, it is a law no less formal or binding than for those who negotiate writtal contracts, resolve their

disputes in courts, or sanction their competitors through legal proceedings.

There is thus no one 'rule of law' governing legal proceedings and trade in Mali, but spheres of influence where

form..d and informal, traditional and modem, intersect and inter-relate. Our task in wOOOna with the MalianjudiciaJ

system is not to choose one sphere over the other. Rather, it is to recognize and appreciate the advantages aDd

shortcomings of each, so that we can better assist the GRM to streugtbeo the ability of the Mali', 'Iegal system to

set and enforce standards, resolve disputes, and oversee the actions of civil servants and traders.

B. The Court System

Before discussing commercial courts in detail, it i~ important to highlight the constitutional and legal basis of the

Malian court system, and review its basic organization, structure and operatior...
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t. The Constitution of the Third Republic

The Constitution of the Third R~public. drark-d in August 1991 and eodorscd by popular referendum in January

1992. lays the poundwork for new democratic iDstiwtioosand cootaiDs sipificant pa.raoIocS for abe protoctioo of

basic human riBbtt. The Constitution of the Secood Republic (1968-1991), which was puscd by.refCRDdum in

1974 and revised by lovcmmeotal docree in 1979, pve priority to abe State and its IOvercipty. Tbc DeW

Coastitution and the interim Acu FondJlmenJak o~ the transitiooal,ovCI'DIDeDl, focus first IDd foremost OIl the riabts

and responsibilities of Malian citizens. Other inDovations iDclude the freedom to crcaIe political pmties aDd

participate in a multi-party State, freedom of speech aDd of the press, aDd Ibe freedom to uaemble aDd to strike.

The new Constitution also lIWtimizes the separation of powers; reduces the potential for abuse of power by elec&ed

and appointed officials; maximizes opeDDcss and tnmspareocy ill the IOVemmeDt; and confirms the rule of law.

One of the first actions of the newly-dected National Assembly will be its adoption.

2. The Constitutional Basis tor the Judiciary

By far the most far-reaching parts of the new Constitution arc judicial reforms. Under the previoys Coostitution,

independence of the judiciary was affirmed and exercised essentially through the Supreme Court and the Higb Court

ofJustice. The Civil, Appellate, Assizes and Labor Courts were crated through separate laws after the Coostitution

was passed.

The Supreme Court bad four sections under its jurisdiction: the judicial, to handle appeals in civil, criminal,

commercial and social matters; the administrative, to resolve Iiti,atioo involvin,administrative institutioos, and 10

provide advice in developin, laws, ordinances and regulations; the accounting and audit section, to assess public

accounts and verify budgetary management of those responsible for implementing the .oatiooaJ budget

implementation; and the constitutional section, Iojudge the conslitutiooalityoflaws, international commitmmts, and

eJections.
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Then: w.as also a Higb Court of Justice sbould the Presideot or any of bislher Muusters be accused by Ibe National

Assembly of crimes or olber offenses committed while carrymg our their official duties. However, liven that the

prevIous Nauonal Assembly was composed entireJy of DepUlJes Joyal to the Presidc:ol and the .mile political party

(the Union DmwcrDlique dM Pellple Ualien), the Court Dever functioned.

After the overth;row of the fol'lDU repme, Ibe CTSP ;mmcdi,tely issued the Aeu Fondt1metlJak which, IS of 31

March 1991, mspendcd the 1974 Constitution and dissolved all iostibWODS it bad lid in place. CootiDuity ofJeaal

effect, however, is provided by Article 57 which ataIcs thai 'JeailSlatiOD CWTCOdy in place will remain applicable

UDless replaced by DeW texts'. Article 64 Dte& that until oew e1ectioos caD be beld, and oew iDstitutioos put in

place based on an approved Constitution for the Third Republic, the Acre Fondamemak will be 'executed as the

Constitution of the Malian Republic'. The ooly reference to the judicial system is Article 57, which states that the

judiciary is independent from Ibe executive and the legislative branches, and that judicial power will be exercised

by the Supreme Court and 'the other courts and tribunals'. This therefore confers continued constitutional

legitimacy on those courts (the Commercial Courts among them) established in 1986·88 by separate laws.

Article 81 of the new Constitution reiterates Article 57 above. In addition an: two innovations which strengtheo

the independence of the judiciary and the rule of Jaw. The first is that the President of the Republic,.i.e., the person
,~

cxx:upying the cffice and Dot simply the executive branch, is personally responsible for safeguarding this
independence. To do so he/she is assisted by a new institution known as the Superior Council of the Magistrature.

'Ibis Council oversees the assignments of judges, gives opinions on questions about the independence of the

judiciary, and regulates intemtl disciplinary matters among judges.

The second change is the restructuling of the Supreme Court and creation of a Constitutional.Court. Whereas the

Supreme Court'sjudicial, administrativeand accounting sections remain intact, the former constitutional section bas

bceu given greater autonomy and authl1rity through its transformation into a Constitutional Court. C.,mpriscd of
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nme AdvlSOrs l ', this Court bas the power to judge the COD5titutiooabty of laws, rule on cooflu:ts of juri5dlctaon

among or between publJc institutions, nale OJ! abe elcctoraJ process, aDd proclaim the results of any election or

referendum. Decisions of this CouTt~ DOt subject to appeal. With respect to the validity of aD election, an>

voter, candidate or political party can refer the question 10 this Court for an opinion. This pya; Jft81er meaning

to the rights aDd freedoms UDder the Dew Coostitutioo, aDd to abc rule of law.

3. . The 14Watift Basis fur the Judiciary

The oew Constitution, besides establishing these three superior courts. validatestbrougb Article 5718Ws that three

years earlier bad begun a major reorganization of Mali's judicial system. Siped ioto effect OD S April 1988. laws

88.31J139/40 respectively estabJishl'.d the Commercial Courts, rcorganizcd the judiciary, and created jurisdictions

for aDd established the competence of the Appellate Court and other more specialized courts."

The result today is a system whereby justice is dispensed by: three superior courts (the SUpmDc aDd CoDstitutiooal

Courts, and the High C:urt of Justice); the Court of Appeals, to which is attached the Court of Assizes; the Court

of First Instance, also known IS the Civil Court. with detached sections and Justices of the Peace with extended

competence; and four 'tribunals' with special jurisdictions (the Commercial. Administrative. Labor IUd Juvenile

Courts.) Though the jurisdictions of the Civil Court and other specialized courts overlap at times. as we will see

io the ca..c;e of Commercial Courts, the Malian court system is basically three·tiered. within a superior·appellate-civiJ

court hierarchy. A tabular view of the current court system with respect to structure. jurisdiction. IUd fn.uction can

be found on the following page.

I. Three are nominated each by the President of the Republic IUd the President of the National Assembly. of
which two in each group must be jurists; the remaining three are judges designated by the Superior Council of the
Magistrature. Each advisor serves a seven-year once renewable term.

IS These texts are presented in their entirety in Annex D. Also included is Decree 147 PGRM of 30 May 1988.
which applies Law 88·38 by determinin~ the tenns and conditions for election and eligibility of Commercial Court
members.
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THE MALIAN COURT SYSTEM
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What does thJs reorganization mcMII 1JJ &e1lDI> of the access 10 and the dlspc:DS~B ofJustice? Though 1988 was an

lIDpOr1aDt miJeslone tor judJcialleglsWIoo. what there 151Oda,)' at tballevel is largely a skelelOlJ court 5)'5tem with

very lJule flesh. lllOul welJ over three years to establish Commercial Courts in Bamako, Kayes ami Mopti; 1oJa~'

they functioning minimally at best. AdministJll1ive and juvCllile courts 5lill exist on peper ooly; labor COWlS limp

along, aod only function At aJJ because of strong pressure from Mali', D1Jiooal labor UDion. lD..un, abe best

iotentions of the Ministry, the LqislaluR and Administrztioo have yd to c:ogcmder the resources mel acc::ompenying

measures Dcces&ar)' let these courts fuoctiooiDg properly. ColDIDCtCiaJ Courts are a case io point.

C. The CommerdaJ Courts

Before the creation of Commercial Courts in 1988, tnders ~d other businessmen could access a judiciall)'sacm

with three jurisdictions for resolving commercial disputes. They could first file a suit in the commercial section

of the Civil Court. JudglDC'nts could then be appealed in the commercial chamber of the Appellate Court and, if

Deed be, resolved in the commercial chamber of the Supreme Court'sjudicial section. Why a separate Commercial

Court when all this existed, and still exists?

Apart from the substantive reasons discussed below, the immediate impetus came in Ihe context of the policy

framework Degoaiated by the GRM and the World BanklIMF in ~986. In essence it stipulated that within three

years Commercial Courts be created io Mali'lS most active and promising business centers, and that Mali's

Commercial Code be revised. It was recognized that unless there was 8 viable sys~m for formallitigatioD in which

traders, businessmen, and banks could resolve disputes and enter into Degotiations with confidence, DO amount of

policy reform would stimulate private sector development in Mali. Moreover, ifMali was to develop into a market­

driVCD economy and engage in regional and international tnde and iovestmeot, there had to be a legal system

IUpporting it. Specifically, there bad to be (a) the security of private property and I clear definjtioD of property

rights; (b) the enforcement of contracts, and rules for entering into and exiting from economic &c~vities: and (c)

the assignment of liability for wrongful damage, with rules for market exchange.

26



Mahan busmessmen and traders bad bciUD to TCCO£I1ize th.ts as well. arDon, themselves and in re1atiODS with tht

oUlSlde::. 11 was clear 1D dl5CUSSIODS with lbcm thaI doing bus1Dess in Mala was evolvmg m a more formal and
. .

structured way. Growth and movemeot have brouebl opponuniliCS and rdatioosbips aha1 aJUld DOl always be

regulated in a peI5ODI1izcd way; wsputes that could Dolalways be lICU1ed amicably aDd in. noo-c:oafroIlIaaaal way.

00 lhislatter point, Iboueb busiDe.&6IDCD unequivocally ItrCl&S Ibc undesirability of JOing to court, during die 1989·

1991 period they used the cour1s cxteDJiveJy to resolve colDlDCl'Cial disputes. Iu the table OIl abc aext pile shows,

durine the 1988·1991 period Bamako's Court of First Instance rqistercd 4,292 cases aDd abe collllDel'CiallCCtiOD

of the AppeUate Court 2,316 cases. The number of cases registered in 1991 in the Court ofFint Imtaoc:e is almost

equal to the number registered during the two-year 1989·90 period (2029 vs. 2263). Thus. evallbough productivity

(the number of judgments) remained tbe same, the judiciary took on an inCRUiDgly areater role in dispute

&ettlement, a higb proportion of it commercinJ.

1. The Structure and Mandate of Commercial Courts

Laws 88-38/39/40 ANRM (April 1988) and Decree 147 PGRM (May 1988) established Commercial Courts under

autbority of the Ministry of Justice. They were created partly to provide a system of dispute settlement more

adaptive and responsive to commercial needs, partly to absorb the overload of commercial cases in the Civil and

Appeals courts." Established in Bamako in November 1991. Mopti in December 1991. r.nd Kayes in May 1992,

their mandate was to resolve disputes relating to trans&ctions among traders. foUowing Article 3 of the Commercial

Code; bankruptcy, settlements and liquidation of assets; and acts of trade between pcrties.

One distinctive feature of the Commercial Courts is their establishment as separate jurisdictions, with separate

authority to interpret and apply the law. Regarding this authority:

16 As shown in the table on the foUowing page, during the 1989-1991 period these courts were able to judge
only 19%and 76 %of their cases, respeclively.
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..

DSPUTE RESOLUTION IN THE CIVIL AND APPELLATE COURTS: 1988-1991

1988 1989 1990 1991
COURT

R J R J R J R J

Appellate
Court: 576 333 450 383 721 578 569 464

Commercial
Sectioo (a)

Court of Statistics
First DOt 1122 2V1 1141 ::toS5 2029 258

Instaoce: awallablc
Bamako (b)

R ... Dumber of cases reiistcred
J .. Dumber of judgments rendcred

(a) 1988/89/90 statistics cover Appellate Courts in the Bamako District, and the Koulikoro, Segou,
Sikasso, Kayes, Mopti, Timbuktu, and Gao Regions. 1991 fipres arc for Bamako and Koulikoro
only.

(b) These figures represent both commercial and civil cases (00 disaggregatioD was possible).
CommerciaJ cases arc estimated at onc-third.

o When promissory DOles bear at the same time signatures of trading and Don-trading individuals, the

commercial court may deal with the case; when it bean; only the signatures of DOD-trading individuals and

do Dot dee.) with businm, banking or brokerage, the case will hive its jurisdiction before the CiviJ Court,

if the defendant requests it.

o Promissory DOles signed by I trader that arc established as part of his trade arc commercial matters; those

established for his personal use and consumption arc DO: considered commercial matters.
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CoDllDercaal Couns hav&: specific patame&4:rto m 1e1'1DS of the kmds of cases ~ey can hellr. For example, reaardlcss

of the sum involved. if litigaDts,want Jhe.tr case 10 be decided 'ooce-and-for-alJ' and wilbout appeal, IDd the

presiding IDaBISlJ'ale determines that there as DO cnminaI pJ"05CCUbon involved, the CoIDIDCrtiaJ Court is the court

of last 1'C5Ort. It is also last resort for any claim whose priacipaJ does DOt ex.cood FCFA 1,000,000; or

COWltcrclaims which, when added 10 the principal claim, do DOl exc:eed FCFA 1,000.000. However, if abC principal

claim or counterclaim exceeds this limit, or any c:rimiDaJ inteotu determined, the Commercia) Court can ooIy rule

OIl them in the first RSOI't. It would tbcobe referred 10 the Appellate Court for judiJDCDt.

ADotber distinctive feature of CoIlllDerCial Courts illbeir mixed composition. Each cb'mbet is colDpORld of a

Pres:dent, who is • career magistrate; IDd two titular judges, known as 'assessors', who are private traders.

Toaether they resolve cases, with equal voice. The Presideat, appointed throuih the JD&Bistraturc, aerves for an

indefinite term. The assessors are elected for thrce-year terms by an Electoral Contle, which include (a) those

members of the Malian Chamber of Commerce and lodustry (CCIM) who are enroUed in the Trade Register within

the jurisdiction of the Commercial Court; aDd (b) former and current assessors of the court. Electors from Ihe

CCIM are "appointed by their colleagues, usually from .mooi the higb-nolcing members. To be eligible as an

ISsessor one must be over 30; a member of the CCIM; and have at least five years of experience doing business

in Mali. Assessors are not remunerated for their court services.

This mixed professional-lay system is widespread in Europe aDd in overseas former French territories. Its &treDath

is that it validates and sustains the basically private and specialiud nature of commercial matters. As noted by the

head of Mali's National Direction for Judiciary Services in • letter to the Ministry of Justice in 1990:

It appean worth specifying that commercial cares art essentially priwue, and thai this essential
concept is the basis OJlhe aldmr.anship (-ASsessor-) system. The Stale gets involved through its
Magistrates only to chair the court AS an expert responsiblefor interpreting and stating the law.
In this mannu th~ two~ elements of commou are preserved: security and promptness of
transactions.
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TbJ.s IS wb)' AI IDlxcd approach of public (tradU) and judicial powers can be$1 parantee abe simuhannous interesu

of cvcryoOt mvolvoo. Law is ,followed, and traders are aliCDtially judpd by their peers. Thif. fJI'I,eoder..

c:oofideoce Within the privale IiClCtor, knowing thai cases ve beiDg decided byexperitaeed busiDcsFmeD familiar with

the issues, and DOt civillCO'\'ants with liUle b""ina:s expcrieoce.

2. Operational Coostraints

ObseIvatioo of Mali's Commercial Courts durioi their first Iix mootbs of opcntioa iDdic-pce Ibat for them to

fuDctioo well, them are • limited Dumber of criteria that Deed to be in place:

o Clear definitioo of competeuce and jurisdiction of the courts; clear kDowledge of authority aad decisioo­
making power.

o Efficient procedural codes, which guide the way justice is to be carried out.

o Equitable access to the courts, and knowledge that they are opeD and avail.ble to the public at large.

o The presence of professiooal judges, competent both in law and busi.r.ess, who can auarantee souod
judgments aod impartiality, aol~ who CID appreciate the 'mixed' system ofjurispnadence.

o Experienced, compeWnt assessors, whose practical knowledge, technical expertise md business acumen
complement the legal expertise of the professional judge.

o A spirit of reconciliation, with a view toward findin, • solution that resolves a case quic1cJy and makes it
f'.aSier for all parties to resume business.

o The human and material resources Deeded to carry out justice efficieotJy and effectively.

With only two of three courts operational during this six-month period, it is far too early to coDclude how weU or

poorly the Commercial Courts .re functioning. Ia their favor is successful resolution of some 70 cases, most of

which concerned lease disputes and debt recovery. There is also a growing bac1cJog of eases, some due to
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.,unsc!acliona! questions. and others simply to a lack of manpower. In ~enera1. however. as we examaoe the 'Cven

cntena above. there are 5lil1 • DWDber of problems and coostrainlS that need 10 be TCSOlvcd for these couns to

operate as they should.

a. Establishmart or Jurisdiction

The Commercial Court bas exceptiooal juri.lldictioo, eaablisbcd by law. Its propoocnts empbasia abc advaDlaBcs

ofhaving • spccial.i.zcd and expert court, with ability to dispense justice more rigorously aDd efficiently. Jurists OIl

Commercial Courts, for example, are able to use certain special rules ofcolDlDelCial law, IUCb u the presumption

of solidarity between debtors. Its opponents, however, Itress the downside of separate jurisdictioos, which they

Iilcen to • 'balkaniution' of the legal system. They view the creation of distinct courts, and separate authority of

each, as diluting the economy and efficiency of the legal system-. process fostering needless differcotiatioo amoDg

those who administer 8.lld use it.

In the feW months thllt the courts have operated, however, this jurisdictional authority bas Dot yet worked to

advantage. The problem stems in part from the 1988 law which provides for eventual exceptional jurisdiction to

these courts, but ~ithout a fixed dale. Article 13 of Law 88·38 ANRM states, -The Court of First Instance is

competent to rule on commercial matlers until su~h til.oe as the Commercial Courts are functional.· Allbough

Commercial Courts are DOW functional, DiiU in effect are laws which specify that the commercial chamber of the

Courts of First Iostallce:

o deals in first and last resort with civil and customary cases whose total amount does DOt exceed FCFA

100,000, or whose moothly revenues in Rat or lease do Dol exceed FCFA 10,000. Wheoevcr cIealiog with

custom, they must include assessors who are familiar with the subject in question. Assesso~, aloog with

the professional magistrate, have. deliberative voice.
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deals only in the fusll'C5Ort with cases excccding thC2 amOlmts; and actions concemi.ng the condItIon of

.individuals (i.e.• 5Ia1e of bca1Jh); aDd iDhc:ri1aDcc. doaati0D5, wills within abc above amounts,l'. .

There is thus overlap bctwcc:u the Court of Firsl Instance aDd the IIaIed juri5dietioD of Commercial Courts.

"pual1clism' ad cbplicatioo which bas created coafusioa u to Which court i5 to tar which cue..~

Ibis ambipity is that UDlikc the Courts of Appeal, wb05C poJapIUc jurisdictioa _leads bcyood abe District or

RgioD in which abey are establisbed, Ibo8c of ibc Cnmmcrcial Courts are I1lItricted to Bamako District. ad Mopi

ad Kayes reJions. 11 Article 13 stales -wbt.o • Commercial Court is DOt fuDc:tioaiDa for whatever reuoo, abe

Appellate Court, OD request from the Solicitor Gcoeral, ClD desipate the Court of IDStaDce compcteot to judae

commercial matters, until such time as the Commercial Court is aaain fuoctiooiDa. - SiDce there are DO Commercial

Courts in Koulikoro, Segou, Sikasso, Gao and Timbuktu, the Court of First Instance cootinucs seUlini commercial

disputes, per the authority specified above. Side-by-side, then, we have exceptiooal (Commercial Courts) ad

unified (First Instance Courts) jurisdictions, dealing with the same matters.

The proble~ cited above relate to resolution of disputes among traders. What happens when the litigants are DOt

just traders, but the State or I DOD-trader? Imagine, for example, that a trader signs • CODtract witb the State IDd,

UpoD delivery of services, is Dot paid, or is otherwise DOt justly treated accordiDa to the terms ofhis CODtract. What

to do? As a trader, be could press charges against the State before the Commercial Court. This was recently

attempted, only for this court to declare i~lf incompetent, as the sum under litigatioD was above FCFA 1,000,000

and the State refused to forgo appeal. It also took the Commercial Court five months to decide that it was DOt

competent to bear abe case.

17 There exists a Court of First Instance in each regional capital. For the six commUDCS in Bamako District,
there is ODe Court of First Instance and, for the remainina five communcs, five other sections with Justices of the
Peace with extended oompetence.

II Law 88-40 ANRM, Article 6, sets the geographic jurisdictioD of the Appellate Courts as follows: (1) Kaycs:
regioD of Kayes; (2) Bamako: the District of Bamako; regions of Koulikoro, Sikasso aDd Segou; (3) Mopti: regions
of Mopli, Gao aDd TimbuJctu.
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Another option" 10 bringlbe Slaf.c before the Jadmimstrative chamber of the Court of First Instance. Tlus has also

been tried, only for that chamber 10 dcclam itself incompetent. It is precisely for this reason tbaI the CiRM created
, .

Administrative Courts in 1988 under Law 88-40 ANRM, SO that citiz.ens could resolve claimsaad di&p.Ue$ apinst

the State. Three years later, howcver, these courts still only exist 011 paper.

ADotber diffcu1ty for the local businesslDlD is that Mali', commercial and industrial public CIIIIerpJ'iIa (EPIC) are

cum:ntJy protected against acizure, as the State is • lbardwlder. Yet these public c:ompanie& come within abc

jurisdiction of Commercial Courts, as if they were private tradeR. Repre&eDtabVClS of public iDdustiiaJ ad tndina

firms can vote aod be elected to the Qwnber of Commerce and IDdustry, and thus be ·eJcdcd useaon 011 the

Commercial Courts. This is thus a conflict of interest which needs to be resolved in the procedural codes.

Moreover, claimants, even if they were to win a case against an EPIC, cannot c:ompcl them (i.e., the State) to pay.

All this adds to the frustration of private sector dealings with the aovernmeat, and one trader', Rmark Iba1 -it',

Dot worth taking the Slate to court-.

b. Clarification of Procedural Codes

These conflicts of jurisdiction and competence are not solely the product of weaknesses or ambiguities in law, but

also deficiencies in courtroom procedures. What governs courtroom procedures and ultimately gives order to the

judicial process is Mali's Code for Civil, Commercial and Social Procedures (CCCSP). This Code, which dates

from 1962, is essentially the French procedural code applied to the Malian context. Most legal specialists see it

as outmoded and not adapted to today', realities, and in need of revision.

Currently, commercial procedure is regulated by the CCCSP (Article 12) and certain provisions of the Commercial

Code. The lDJin procedural features of litigation before Commercial Courts, however, are DOt atisfactoriIy

articulated in law. On issues of court jurisdictioa, for example, there are DO articles in the current Commercial

Code that would allow questions of competence to be resolved with minimal delay, or for decisions of competence
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flven by the Appellate Coun &0 hecome fmal and immcdl&LCly apph.;able. Nor are there procedures that. in~

where the Commercaal Coun declares dSClf mcompeu:ot 10 jud,e on lpOCific mauers. would pennit this COUJ1 to

undertake certain initial measures thAt would protect the rigbts of Credll.Ors (e.g.• inventori~ of the debtor's

property, llell1ina off evidence, etc.)

Equally aerious is the vacuum of procedure ill cues re1aliDi to Ibe Ieizure of property, which c1uriD11be 1982·1991

period comprised more than 60" ofall COIDIDCI"CiallitiptioD iD Mali. MaliaD law aDd procedures aR cbr ill cues

whereby debt repayment is cmied oullhrou&h lamishiol waaes. It is • two-step process iIIvolviDi first • court

order, ADd secood • dcterminatioo by • judae 00 the mode of repayment. Tbc debtor', rigbts are also protected in

the sense of ensuring that be/she is Dot denied the means to cootiDue to live.

Regarding other attachments, bowever, ed particularly those which iDvolvc a third party, procedures are DOD-

existent. When the court orders a debtor to repay a creditor, for example, if the debtor docs not have the sum in

hand, the creditor can attach the debtor's money or property that is held by a third party, such as a bank. This is

done by court order. But for the creditor to be awarded the sum or property due him, be must retum to court a

second time and have a judie validate his claim so that it caD be executed. If this &ClCODd step iJ not cumbersome

enough, the validation must come from the Court of First Instance - eVeD if the initial court order was issued from

. the Commercial Court. niis two-step procedure only delays the application of justice, requiriDi the creditor to

start over a second time. It is not practiced UDder current Frer"r,h law, from which Mali derives many precedents,

for in France the initial court order alone will permit attachment and seizure of property. Rather, this is the

application of wage garnishmeot procedures 10 other types of debt and property. Malian lelal specialists view this

procedure as rearessive aDd detrimeotaJ to resolviDa busiDess disputes. Notes ooe,

Ills Inconceivabk 10 applypT'OC'etlures designed/or OM type 0/se/1.lln to third-party attac1untnts.
This quasi-vacuum 0/judicialprocdure In such an lmportanl area Is regrmable, QIII/ I~ muse
0/much disordo and co'lfusion in the appliCiJJlon ojI~ law. II musl be changed. ""

19 Djakit~, Mariam, -Analysis of the Malian Court System-. USAIDlMali. 1992. Unpublished manuscripL
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PuULDS LD place iood procedures chat promote the fau~ speed)' re&O)ul!on of commercaal di'J"UC' would boo5t

the efficiency of lbe coun system. the credibility and mteprty of Commen:ia1 Coons. and the ~deDl:e of the

pnV8le seclor to use them

Co Ac:ass to Commen:ial Courts

Article 10 of the CCCSP and Article 73 of the Code OD combiDed Uts &late that wany claimant (plaintiff) Ibould

pay 7~ of the tola1 amouot of the claim-. before his case cao be heard by the court. This is esseutialJy. user-fee,

the proceeds ofwhich go into the ceDtnl treasury. Information from the Treasury Depa.rtmeat iDdicales Iballbese

courtroom deposits during the six-year 1986-1991 period brought $665,000 in revenue to the State, based on. case

load totaily some $9 million in litigation.

Obtaining justice has a price. Some jurists view this as a plus, stating that only the most serious cases will make

their way to the courts. Malian businessmen, however, see this deposit as excessive and, especial1y for small

operators, prohibitive for accessing the courts.

d. Professionalism of Judges and Assessors
,~

Compet~nce of a particular court to adjudicate a case is one issue; competence of the judges to render a decision

is another. On the latter point, there are critical needs for upgrading the competence of judges and assessors in

commercial law and dealings; for putting in place mechanisms that ensure representativeness and seriOUSDeSS of the

assessors; and for instilling trust and confidence in the mixed system ofjustice. so that its strengths oVCltOme some

of its perceived weaknesses.

Mali's professional judges, whether in the Commercial Courts or in the commercial chambers of the Civil,

Appellate or Supreme Courts, have only a limited and theoretical knowledge of commercial Jaw, which they get
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from basiC courses in Junsprudence. To become a judge, for eumpJe. DOC begins by passin~ a aatioul-level eum

- ODe for those who have a daploma from ~Natiooal S<:bool of Administration (Law ScctioD), or DO overseas

equivalent; another for lbose who have a high &ebooJ leaching cliplomalDd five yous eltpericoce in abe ~ivi1 service.

Sl'cc:a& OD the eums is followed by a bainiDB at the NatiooaJ Judic:iary TrainiDllnstitute, where billiness law is

minimal and abcoretical. Candidates thcD bike an 08tb before abe Court of Appeals, after which abe)' bepn a teD-

DOme judles mi,bt have additioaallbort-term traioiol ill Foote in COIDIDCI'Ciallaw, aone is specialized in it., oar

do they Iwve practical applicatioa of it.

This eives them a handicap in judging colDlDCtCial disputes, especially those involvin, both Malian and intematiooal

firms. Cordahi describes their dilemma as foUows:

1M business judge in MaU hDs a difficulJ role 10 play, especially in medialing between 1M
legislaror and 1M privau businessman, in applying lows thcJt an oftenJUnes oUldaJed, In a \lt7)'

·slaris,· environment GIld iIt society whose endogenous cultun and ways ofresolving coTf!lia giW!
wril,en law little cretkncr and nconciliarion great signijicancr.»

As for assessors, currently they are concerned (and competent) only OD customary cases. Thougb they bave

excellent business expertise and practical application of the law, many feel deficient next to the professional judge,

as a kind of -decoration-, one remarked. Both judges and assessors recogniz.e their limitations, and have requested

practical training in various areas of colDlDCtCiallaw, arbitration, negotiation and reconciliation.

The institution from which assessors are currently chosen, Mali's Chamber of Commerce and Industry (CCIM),

is in I state of flux. For years a quasi-public entity attacbed to the Ministry of Finance and financed by a

percentage ofbusiness taxes, tbe Chamber is now transforming itselfinto a more autonomous, private, and business-

oriented operation. Altbougb it is too soon to judge whether the composition of the CCIM will remain intact, or

21 Cordahi, 0D' cit. , p. 65
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whether it will formall~' fission into distu:ct busmess-iodustrial-tradecbamber5. it still needsits~ IOreprescnl

the range of commercial mt.ere5tS in Mali. Expertise in~ thai ODe i5 judRiDg iii vilal for court operatioDE>.

The Mmislry of Justice needs 10 coDSider dus rcqlliJ'eual, and perhaps broadco the base of ASlilC:6&Ors 10 include

representativcs tn.'D unions, asaociatiODS ad nOD-aliped aroups - wbalcver can best promote hlljyws, badina,

fiDaDce ADd iDdustrial inteRsts.

fmtilling confidence in this mixed IYstem will take lOme lime, as tbcre are lOme cuJtura) lad profcuioaaJ

IeDSitivitics that aced '0 be IOftcocd. JOOses, for eumple, feel tbemsclves more technically CIpIbIe to.-s& abe

merits of e case 11.." to n::oder an impartial judament; aaeaon file] tbemsetves more capable '!om e busiDe&s

viewpoint, thouab not knowledgeable in the intricacies of the law. Judaes are paid for their wort on the court;

assessors are not. This bas bad a clear affect on the motivation of assessors, as evidenced in frcqueot abscatceism

during court prOceedings. Judges are subject to • strict disciplinary code, with sanctions for improper cooduct OIl

the ben,cb; I:oSSeSSOrs are not. This 'double-standard' has caused [oOlDC judges to call into question the ICCOUDtability

of assessors, with undertones thSit assessors migbt Dot be as impartial and steadfast as career ma,istrates. Some

judges alsO bave a somewhat distrustful view of the business world, perceiving assessors often IS illiterate, iporant

of the law and judicial system. Some assessors see judaes IS arrogant, protective of information, aDd unwilling to

integral~ them into the judicial process. In the end, it wiU likely be formal ttaining and more on-the-job cue

resolution that will enable both groups to more fully appreciate the Idvantages of the mind G)'stem and their

respective roles and expertise in it.

eo International Conventions ror Commercial Dispute Resolution

The resolution of disputes efficiently and fairly, and the protection of investments by a rule of law, are critical

elements for the Malian business world. Functional and effective Commercial Courts, along with the more informal

and culturally ancbored methods of conciliatiOD, play an important role ill this rea.rd, especially 10 the Clemt they

instill confidence among local entrepreneurs and iIIvestors.
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If the Mahan economy. however. is 10 attract outside investment in any appreciable way, the external bus1Des~

community must have equal amfidenoe. It needs to bow &bat its wvestmenls are protceled. and that it bas recourse

to legitimate, neutral redress should the Deed arise. For this to happen (a) Malian CollllllCl'Cial Courts need to be

able to resolve commercial disputes and jurisdictioaaJ questions involvina the wternatiooal bu5i.oesi colDlDllDity; (b)

Malian judges need better to appreciate the importance of arbitration as an effective mech·nism for resolVing

conflicts among businessmen; and (c) the Republic of Mali needs to RCOpizc the usefu1Des5 of forcip lIbitralioo.

There are at least two international CODVeotiOOS which caD help reefu.e 1bcse objectives. ODe iI the lDtcmatiooaJ

CooVClDtiOO for the SettlemtDt of IDvCl5tmeDt Disputa (lCSID), which provides pideliDcs for IIlUliDa commercia!

conflicts between States and nationals of other States. Promulpted in Washington on March 18, 1965, Ibis

Convention went into effect on October 14, 1966. Mali signed it on January 3, 1978; 90 other countries have done

&0 to date, 14 of which are within the Sahel or West Africa. 21 The strength of this Convention is that it offers a

legal framework for businesses that invest in foreign countries, and an implicit parantee Ihat inveStments win be

protected and justice served. It is a flexible Coovention - seen by some as an advaDtage and others as a limitation -

in that it does not specify in which jurisdi~tion the invcstmeot cootract is to have forte, or which law is to apply.

These elements caD ooly be decided during cootract negotiations. Thus the effectiveness of the Convention depends

on its definition at the time contracts are negotiated. If there is no binding contract, however, or the contract fails

to specify jurisdiction, the result can be ambiguous.. This has been a problem in Mali, one which the courts have

Dot been able to resolve in any consistent and satisfactory manner. ODe step to • solution is to draw up and

promote the use of -model contracts- which deal with Ibis issue.

Not aJl business disputes lend themselves to resolution with the fonnal court sy5lcm. Businessmeo often prefer

arbitration, ~or it can provide a degree of flexibility, expertise. understanding and timeliness that thej\OdiciaJ system

often ct.nnot. Ii. principal international convention which advocates the use of arbitration is the Convention OD the

Recognition and Enforcement of ForeiBD Arbitral Awards, which was promulaated in New York on June 10, 1958

21 They are Benin, Burkina Faso, Cameroon, C6te d'lvoirc, The Gambia, Ghana, Guinea, Liberia, Mali,
Mauritania, Niger, Senegal, Siena Leone, and Togo.
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and CDler~ mto force OD June 7. 1959. To date 83 countries have signed it. signifying Ihe.r recognition of and

5LIpport (or iDtcmatiOD&1 Mbilratioo ioRituLioqs.= It i5 DO&eWortby lbm France signed lbe CQDvcntiOD in 1959.

which at that time catmdtd i15 juri5dictioa to all Freacb tmiaories, Ibe FROch Sudan (DOW Mali) included.

SiDce Malian iDdepeudeace, however, oaJy four SlbeJian ADd West Africa IIatt:s (Benin, BurkinaF~, Camcrooo,

Niaer) ba\le sipcd Ibe COIIveution - Mali DOt amona them. ODe reason is abe relAtively low-level of iDlematioaaJ

investment in Mali, aod the fact that there is DO record of ever having used ubitnl institutioas to RlIOlve

interoational bcJ.siDess disputes. ADother is a perception, especially amon, professiooal jud,cs, that tbenl is DO De:d

for sucb arbitration, dud the Malian courts are capable ofhandlinl such matters. For many jurists and civil lICI'Vants

these intcmational instiwtioDS symbolize -the rejection of the State, its laws and its jurisdiction. -23

Mali is no stranger to arbitratioD. It is well-known that Malian businessmen prefer to settle differences amicably -

using informal third-party intervention ifnecessary. Indeed, for &0100 time the Chamber of Commerce and Industry

(CCIM) has proposed itself, albeit uosuccessfuUy, the 'court of first resort' for settling disputes betwcco local

businessmen. Making international dispute resolutioD effective, and opening up the possibility for local, regional

and international arbitration, will encourage private sector investment and growth in Mali.

f. Resources for Resolving Commercial Disp~lts

Inadequate staffing, limited operational funds, poor facilities - Mali's court system is not unlike other branches of

the ,overnmeot and civil rlervice. On the human resource side, we have DOted the overload of commercial cases

in Civil and Appellate Courts. It will U!1doubtedly not take lonl for the same to happen in Commercial Courts.

= The most prominent of these is the International Court of Arbitration of the International awnbel' of
Commerce (ICC), which bas handled &Ome 7.000 cases since the Court was established in 1923. Since the 1975
ICC Arbitration Rules came into effect, international commercial arbitnlion bas evolved rapidly - the Dumber of
c:ases deliberated during the 1979-1989 period equaUing the Dumber of the preceding 56 years.

23 See Cordahi, pp. 59-61
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A 1991 Ministry of JustIce mTVe)' revtdcd that a mimmum of 300 judBes is necessary fOT the constant operallor

of the judiciary lle1'Vice. There are cumlltJy 215 in all. 150ill dac judicftary and 6S detached 10 the administration.. .
lbis SO~ coverage of jurisdictions bas already contributed to • thnle-year delay in abe ClI&abliu-.meo1 of tbt

Commercial Courts, aod abe DOD-existeace of Administrative Courts.

On the ma1crW aide, ODe of the most laious problems, ODe which threaIcDs the cndibility mel efficieacy of the

eotire judiciary, is the lack of documeatatiao. NojurisdictiOll bas • law library, DO judp baa • law clerk. Judps

are for the most part unawuc of cues Ibat have been raolved ill other Malian courts, and in IOIDC CUCl& tho law

itself. Proceedings are either DOt published, 01' levcrely laic. The aeed for recording dccisicm and law, ad

making them available to all legal professionals, is critical for abe proper functioning of the court system.

3. Prospects for the Future

New institutions are hard to create and, ooce created, hard to keep going. ColDJDCl1'tial Courtli are DOt an exception.

Jurisdictional disputes, ineffective procedures, poorly trained jw1ges and assessors, costly court fees, basic public

distl1lSl of the judicial system, fears of Stale interference in private business affairs, social DOtoriety of going to

court...aU these c.ontribute to the fragile beginniDg of the Commercial Courts.

But there is another perspective, Cordahi's, who concludes that 'although commercial courts are established aDd

in place, from the viewpoint of smooth functioning they still remain in the realm of the prospective.')1 This is

Dol said aegatively, but rather with the bowledge that the existing structures, procedures, laws and personnel CID

all be improved in ways that willanow Commercial Courts 10 reinforce private sector activity and formal business

operations. IDdeed, there are too many bumps to play 10 throw the band in DOW. The Dext lleCtion plays this hand,

presenting proposals for strengthening the judicial and non-judicial mechanisins for settling commerciiJ disputes.

)I Cordahi, ibid, p. 65.
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ID. PROGRAM DESCRIPTIO!'

Olle",,~': USA/D's $9.1 miUion ofauisrana will be usedfOT program and project ;tIIerw!nl;01L.<

tksigned ro JaciurQl~ rhe rapid and nliable resoUu;on oj commerdoJ dUpuses ;n Mali. Il).
Decmaber 1993 rlv. GRM, working in close co...,rdiNuion wirh Mali's lulsiness 1:OI7I1I'IIIIti, w;U
have pUl ;n pla~ a series of mmsures lhal lO,,~dher wiU emllr~ lhe Iong-lmn YiDblUry IJN!
;nI~griry oflhe Commercial Qnuu,. promole limetjunlmtml ojdispllla. both ;11 and 011IojCO"".
by c:ompetenJ jurists and lISIuson,· provUk Mali'l priWlle leaor GddiIlonal kgal IMtlM 10
enluJncedomestic and wemarionalbusUwsdealings;andfadUloJeIlllmJaion amolJgwbllllnels
c:omnUUJiry, the adminlstrQlion, and ,he COIl11S. From II broaderpenp«t;ve, Ih.ue IItt!tJSIII'U wiU
tWo improve 1M business cUmale in Mall, Ity agendering colljilJena In judicItIJ bullIlltions,·
int:reM~ IlJvestmenJ and emp1o';menr genmJlion, Ity fruilJg lip UllgQlM funds for fllTlher
investment,· mlfforce ,he nile oflDw, Ity passing ItOlWllIcrimJrurtory lmvJ and rtgrl/QllolII thoJ an
equiJably eriforotd; and strenglhen DII lndependenl jlldidtuy, Ity aeJJIiIIg a .funaiolllJl andItJir
judicial SYSlem. Program asslstana w;U be dJsbuned iIIlhne IrrJIU:hes over II 15-monlh period.

A. The Program

The specific measures to be put in place (cf. listing in AnDex E) address issues involving jurilidictional authority,

procedural codes, access 10 the courts, application of international convent.oos, professioDl\lism lUDODl court

officials, and additional private sector support mechanisms, as foUows.

1. Jurisdictional Authority

Resolving tbe conflict of jurisdictional authority among Commercial Courts, Administrative Courts, and Courts of

First Instance, and the complicatedjuxtapositionofseparate and unificdjurisdictions that this eDaeDdClS, will require

three measures:

Measure 1: A declaration by the Ministry of Justice that Commercial Courts are functional and
competent to adjudicatc all cases within their current jurisdiction.
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ThJs declaration. which would require IS5UIlDCC of aLI ExecutIve CJrcu1ar thai laddresses Article 13 of Law 88·38

ANRM. would make Commercial Couns abc COUI'IS of first resort for aU commercial maUCrti DOt involving

prosecution. It would also nocessltale a naling frum the Appellate Court to abe effect that the Commercial Co~

of Bamako, Kaye5 and Mopti are fully compdeDt to Me 00 coJlllDef'cia1 ma11cI5.

TUlet dale for the declualion and rutin,: September 1992.

Measure 2: Definition of the Iocaboa and aeoaraPlUcjurisdiction ofCommercial Courts OVtl the DeAt
five years.

Though at present there are no CODclusivejudicial or economic llatistics that would allow the Ministry to determiue

the demand for CommercinJ Courts in other re,iODs, preliminary soundings indicate that such a demand exists -

particularly in Segou and Sikasso. What is needed is to establish a Commercial Court Commission to study (1)

whether existing Commercial Courts in Kayes, Mopti IDd Bamako District are capable of handling commercial

litigation throughout Mali: (2) whether eurreot jurisdictions should be JiVeD wider lcograpbic authority, IS in the

Appellate Court structure: or (3) whether additional jurisdictions should be established, as in the. Court of First

Instance structure."

The recommendations of this Commission will be forwarded to the Ministry of Justice for review and action.

Actions that would alter current jurisdictions would require ala minimum an Executive Ordinance, which would

be issued on recommendatioD of the full Council of Ministers; and eVClltuallegislative approval.

Target date (or establishing the Commission: September 1992.
Target date (or recommeodalions to the Ministry: JUDe 1993
Target date for Ministry of Justice Action: September 1993.

" The 'CommissioD' is 8 commonly-used and legally-sanctioned expert advisory group. For more informatioD,
see Annex F.
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Commission.

2. Procedural Codes

43

Estabhsbmenl of funcuonal AdlD1DJS1rauve Courts in jUrisdictiOns 5pCCificd in Article 5
of La"" 88-40 ANRM _

Revision of abe Code of Civil. Commercial and Social Procedure (CCCSP).

Measure 3:

Measure 4:

however. as witnessed by the creatiOD of an Administrative Court workiDg JIOUP within Ibe Ministry of Justice.

Functional Administnltive Courts will provide a judicia.l mccNni5ID fOllUiOlviDg busiDc6s claims aDd civil disput.cli

with the Slate. This is not oDly a oec::euity for traders, but • fuoNmmtaJ civil rigbt of aU Malians. Liliptioo with

Cwnbcrs of the First InstaDce and AppeIJ.ate Courts. It bad beea a priority UDder die InDailiooal pemmeot.

Target date for establishing the Commission: September 1992.
Target date for rccommeodations to the Ministly: June 1993
Target date for Ministry of Justice -Action: September 1993.

Commission to define the organization. moc1a1ities. end aC'Olf'lPbic jurisdiction of the t1uec proposed courts; to lIel

the terms and conditions of those serving on the courts; to ICCUI'C premises. operuting funds. and personneli and

to work with the Commission respoilSible for revising procedural codes (see below). in order to ensure that any

Getting Administrative Courts from paper to practice will roquire 3CltiDg up a IepU'&tc Administrative Court

recommendations of this Commission will be implemented in the same way as those of &be CoJDDJerCial Court

additional procedures or laws needed for the proper functioning of Administrative Courts are addressed. The

1be State was DOt a priority UDder &be previous reJimc. as IIeClD by She ADI1I mumbct of cues radUDg Adminiltrative

Also helping to resolve the jurisdictional coufticts described above. but going beyond them in terms of providing

a modus opuandi for the oourl system and its proceedings. is:
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3. Access to the Courts

Review and detailed analysis of the 7st consignmeot fee required for adjudication ofsuits
iPvolving claims.

Measure S:

operational costs. Finally, eliminating this fee completely, and identifyiD, ocher taxes or fees to pay for court costs,

:» Cordahi, SU!:.£iL.. p. 54.

Tu,et date for establishing the Commissioa: September 1992.
Target date for intermediate proc:cdura: December 1992.
Target date for ministerial approval of the Code: September 1993.
Tar,et date for le,is'ative approval of the Code: December 1993.

could open the courts to all. These are only !lOme of tbe options being discussed thai warrant:

lower initial deposi! could increase overall use of the courts, the fees collected, aod the potential for fiDancin,

could be dedicated directly to court operations, as opposccf to the Central TJea&SUry. Pullin, these two together, a

It bas been proposed that reducing the 7~ deposit fee, or deferriog a portioo of its payment until I case is decided,

of covering recurreDt court costs It I level that could promote increased access, all or a portion of the fees collected

could result in the more equitable access to Commercial Cour1s by Mali's business community.:» Also, in terms

flIIablisb iiltmDcdiatc proc:eduJeI allowia, critical queaioas of judicial compcteDce to be rmolvod with minimal

delay. This c:ao be ICCOIDpliibod quickly throuJb Executive OnIin ....... Socood is 10 procood with the full nvilioo

of the COOe which, alon, with abe int.enDcdiate Itep, will RlqUiK 10JisIativeapproval.

R~~'lsmr cod~s II> II complt:" and li~-eonsuD11Dg pTOCCS1>. as could be seen m the recent two-year revisioo of thr

the business community, and conc:erocd Government Mini5lries. 1be wort of this Commiaioo Ibould procaod in

CCCSP will require cre&lmg a sep&TJIle multi-faceted Commission, compried principally ofjurisa"~ from

Commercial Code - the seven yollllDCS of which will be completed IIDd lJUblilbed Ibis WUIIIDCI'. Reviling the



ThIs revIew can be: eamed out by the Commercial Coon Commission. in coordmation with the MinistT)' of

FUWl~'6 Tu Admimstratioo. Any nw;omme(lderiow to adjust or eJiminllc CbJs fee would roquiJe lcei51a1ioo to

amend the CU1'J'efJt taJt laws, as well as laws on the use of fea; colJectcd by the ,judiciary.
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fhrough the Commercial Court Commission:

4. Inumational Dispute Resolution

Rcview and analysis of Mali's position regarding adheren~e 10 international Conventions
for dispute resolution.

Measure 6:

Target date for CCC recommendations on DC Convention: March 1993.
Target date for CCC recommendations on NY ConVeDtion: June 1993.
Target date fot Inter-Ministerial.::tion OD both: December 1993.

Resolving colIllDen::ial disputes efficiently for Mali'\; IJomestic aod intemat.ionaJ business commWlitics, whether by

Target date for I'CCODlIDCDdatiOns 10 the Ministry: March 1993
Taraet dale for MiDiiteriaJ Action: Juuc 1;»93.

it can be integrated into contracts between Malian and internatiooal busioessmen at the time of Dcgotiation; and (b)

raison d 'eIre for filing documents in 1991 in preparation for adopting this Convcntion. The Commission might also

pursue. in coordination with othcr West African and Sabeliao COUDtries. establishing, regional arbitration ecoter

Tb~ Commission, working with the Ministries ofJustice, Eltemal Affairs. Finance, and the Chamber of Commerce

aod Industry. needs to (a) examine the application of the Washington Convcntioo. with recollUDClldatiODS OD bow

examine issues involving thc ratification of the New York Conveution. paying close attcDtio!l io the Ivory Coast's

with stat. ~f.~s and procedures adapted to the realities aDd practices of the ,fell.

jndicial mf.a··" or through non-judicial options, will require two measures. both of whicb will be implemented



Mt:llSurc: i; AnalysIs ot arbiltalJon procedures as AD ,ahemallve means tor commereuil diJipult
resolwion.

The Commission, working with the Cblmber of Commerce and ludustJy, olber private businCS51DCl1 and abe National

Dircct.ioo ofJudicial Affairs (DNAJ),lbou1d eumiae the dcsinbility of creatiDla1oc::al iDstitutioD OJ' IIOUp to IetVe

as an arbitral body in support of die local business community. As Ibis would be. private bDdy. DO Mioisterial

Commissiou's de1iberatious 00 ntific:atioo of the New York Coaveatioo.

Target date for recommendations OD local ubiltatioo: Marcb 1993.
Target date for recommendations OD intern. arbitration: June 1993.

5. Professionalism

EogeuderinB professionalism in the nascent Commen:iaJ Court system is a IODg-term affair that will require

sipificaot investment in buman resollrces. infrastlUCturc. and operations. Over the next 18 months. however. six

measures can be taken that in the short-term will reinforce the professicmaJ environment of these courts and the

professionalism of those who preside. These measures fall in the areas of trcioing, recruitment, reinforcement of

the mixed system, accountability. compensation. and documentation.

a. Career Development IlDd Recruitment

Mali'.judicial specialists - judges.lawyus. judic;al advisors. notaries - have been trained weD injudicial theory

and standard courtroom procedures. but Dot for the practicaJ world of business or the negotiating table. Mali's

traders are knowledgeable in commercial dealings. but in a personalized. traditional. and for the most part DOD-

judicial sense. All have bee:1 joined together in an institution desiBDed to resolve co~rcial disputes, 0110 with

no experience, DO precedents. and few resources. To make it work ODe must first bave:
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Mt:&Sure 8: An approved buman resource development progr.un for professioaaJ judges. asscsson.
and others &akJ.n~ an activt! role m CODllDClCiai di.spute resolutiolJ

PtaeticaJ training for career judges, as&e&IiOl'5, Jovernment legal advjliOl'5. IwI private lawyers is ooeded to beJp Mali

'.
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achieve self-relilUlcc in business dealings, both domestic and international. The CollllDercial Court Commission,

Analysis of tbe 'profile' of ISSCSSOrs needed for the Commercial Courts, IDd their
IiOUrce(S) of recruitment.

Analysis of staffing patterns, recruitment, and career development needs of judges and
other court persona,:I; and

Measure 10:

Measure 9:

21 This initial training proJram will likely be carried out through • combination of Malian jurists, private
businessmen and bankers, and specialized legal training institutions, such as !he IntematiooaJ Development Law
Institute (IDLY) and other legal training resources readily accessible to AID, e.g. the IQC to Cbecchi and Company
(with Howard University) on legal refonns and the administration ofjusticc.

Target date for the human resource de,,.elopment program: Mardi 1993
Target date for Ministry of Justice ap9roval: June 1993
Target date for implementation (phase U): December 1993

working with the DNAJ, jurists and private operators, must develop a CtJDtinuiDg educationpropam IbaI PVD5lepi

urgcotly needed courses, workshops, seminars and tours during the initial phase of assistance.27 A more thorough

anofessionals and lay jurists the basic bowlodge ofbusincss law, WlifJUte I'CI6OIWioa, and ubitralioa; .. wdI as an

A preliminary training plan (cr. Annex G), to be implemeottd be,ummg September 1992, indicates the most

analysis of mid· and longer-term needs will be carried out by the Commission early on during the period.

aspects of business and coounen:e IUbjec:t to court pfOCClOdin,s.

Training and human resource development serve litde purpose if there is insufficicot manpower to dispense ~ustice

and implement the proposed judicial reforms. There is thus the need (or:

·UDderstanding of banking, credit, international financiD" joint verJtures, liquidatioo and~. ad other



The CommercIal and AdminJstrative Court CommiSSions. worluDg with abe MinJst~ of Justice and Cavil Servl':~

AdmiDlstration, need to develop n;mmmendations IeadinM to !be loo!-term viabiJi&y of the court5' .buman~

With I'Cgard to permanent court personoel, abougb focus will be on staff of Ihese two COUIU, alteDtiOD sbould &150

be JiveD to other elements of the judiciary, c:&pCCially staff in other courts dealing with C*iRiII¥1ciaJ disptnes (i.e.,

the First Instance, Appel1ale. and Supn:me Courts).

At. for the assessors. there is coacem that the preaeat practice of RlCIWtiDg exclusively from abe Ctambc,r of

Commerce and lDdustry (CCIM) does DOt CiKOOiiIpM5S die ell.cmive profile of tmden;. manlluC'nra'5. Ilaken.

tnDsport workers. artiSilDS. and otbers Deeded for the Coauuercial Courts to be iepaesentative of that poItioa of the

business and trading community most likely to use the courts. A working JIOUP within the CouuDercial Court

Commission needs to address this issue and recommend whether the CCIM should retain exclusivity 1Dd. if DOt.

bow recruitment could be expanded. Note that any cbaoae in rccruitmaJt would require an Executive Decree

amending 88-147 PGRM. and revisions in the CCCSP.

Target date for recruitment recommendations: March 1993
Target date for Council of Ministers approval: JUDe 1993
Target date implementation of recoil1lDeDdations: December 1993

b. Compensation

It is critical to the Commercial Courts that professional judges be I'CmWlleratcd at • level commensurate with their

responsibility. and that lay assessors have inceutives that motivate them to participate in courtroom proceedings in

• reliable and professional manner. These are issues of integrity and presence. aspects of professionalism without

which the courts cannot function properly. Inadequate salary-benefit packages for judges. and comrensation and

eccountability for assesso~"S. are an insufficient fouoclRtioa for an effective court I)'stem. AJso, assessors have

businesses to iUD. and extensive unpaid conrt time could rapidly erode the 'moraI and professiooalllOJidarity' that

exists among traders. creating disincentives for courtroom participation. What is Deeded is:
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Measure: Ii: EXlIIlUWioD of remuneralJoD-iDcaWve policlcs .lDd laws for career Judges and la~'
assessors.

•

This measure DrJeds 10 be addressed by the Commercial Court Commission, in coordination with abe Jlt5t.ice

MinistJy's Natiooal DircdoraIe for Judicial Affairs, the Ministry ofFioaDce's Budpt Directory, the caM aDd &be

Civil Service Administration. Any RlCOJDlDCDdation 10 adjust JaI1lIDeDlioo would J'Cquirc JeaWatioo amendi",

compensation for the judiciary, and an .me::ndmeo\ of Article 10 of Law 88-38 ANRM for abe lac I orl.

Tareet date for compelll;atioa RlCODUDeDdaIioas: March 1993
Target date for Ministerial action (IS DClCeaary): June 1993
Target date for legislative action (asn~): December 1993

c. Accountability

Adequate compensation goes hand·in·hand with accountability and transpareucy ofcourtroom decision-makin,. The

business' community in Mali is relatively small, characterized by multiple CODvergences of interests, re1aIioaships,

and solidarities. Though this is an asset, it also contains the potential for compromising the discipline of the courts.

In effect, by itself, this context could have detriJDeDtal consequences for the judicial process. Given the importance

of choosing assessors from among those who are the most respected and tlUSted by their peers. once chosea they

sbould be subject to penalties. sanctions, and disciplinary measures faced by judges. At present there is no

disciplinary code for assessors. no measures that would reinforce Iccountability ad neutrality of the mixed court

system. What is needed is:

Measure 12: Establishment of. disciplinary code for Commercial Court ossessors.
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The CommIssion tor revlSmg the Procedural Code (CCCSP). &SSlswi by the MlDlstry of Justice and perhaps the

Supenor Council of abe M.agi5tIman:.21 15 10 IjJe best poIiiuon to wrile Ibis code. 1& would DCItld 10 be formalJ)

.iucolpOJ'aled inJo abe CCCSP. for lNaltua.l.adoption by abe leJislature.

Taract date for ClSIab1iJhiDe the dilcipliDary code: JUDe 1993.
Tarlet dW for min.i&tcriaJ approval of revised CCCSP: Sept. 1993.
TUBet date for kcisJ'tivc approval of revi8ed CCCSP: Dec. 1993.

d. Docngmtatioo

Jurists and lawmakers need to be informed of the law, and of all exccutive, leaislative and judicial Proc:ccdiDiS•

These are the esscotiaJ tools of their tnde, without which profcssiooalism is unattainable. They Deed to be able to

ace:css court cases, judicial precedcots, laws, decrees, acts, ordiDaDccs, c:ode<;, replations, and other documents

essential for writing and admi.n.istcriDg the law. Needed in the immediate term is:

Mcasu~ 13: A mechanism Jivini those i:avoJvcd ill the resolution of colDIDCICiai disputes~ to
timely and relcvant legal matcJ'~als.

The Justice Ministry's National Directorate for Judicial Affairs, working with the Commercial and Administrative

Court Commissions, must (1) inventory existing documentation rele\',lUIt to commercial matters, and the procedures

for obtainiDg and disseminating it; (2) recommeod the documentation no..'lded for judicial and leaislative decisioa.

makersj and (3) establish mechanisms for the timely and accurate ,"CCOrding. aoaIyzing, publisbini and distributing •

of leaal proceedings and other kinds ofjudicial information IUd statistics.

a As mentioned earlier in our review of the judiciary, this Council is responsible for regulating internal
disciplinary matters amoDg judges. It could apply this experience to lay assessors as well.
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,. Pri'fate Sector Support

of documentation, will be pan of lhiJ; same process.

and themselves, while at the same time incl'QSing the efficiency aDd productivity all three. One involves:

The establishment of model contracts for the most common types of busi.Dess dealings.Measure 14:

DcclslOW> or recommendations for bouslDi ~e&e mate:ria.ls m some mural location (c.g.•• ccotmJ repository, le~aJ

Tarsct date for atabl;&hiDg aD inveatory: Dc::ember 1992
Target dale for cstablishini mechAnisms: ltiPrcb 1993
TUiet dale for implcmentina the mecl1lnip"'.i: June 1993

librar). documeolation 0':DlU. ~.).ad 1bc pp0rity 10 be zjveu 10 &he evemuaJ iDclusion of DOD-eommcrciaJ k.i.uds

1lIere are two remaining measures that will help the private sector deal better with the administration, the courts,

The use of model COl1tracts wiD encourage regularity in colDIDCR:ial dealings, aDd • more efficicot fuoctiooiog of

the court system. The single most difficult and time-consummg problem meotioocd by Commercial Court judges

is the assessment and enforcement of oral contracts. Though legally binding aDd widespread throughout Mali, oral

contracts are nonetheless becoming less reliable as business transactions become more complex and international.

What is needed is for the National Direction ofJudicial Affairs, in collaboration with the CCIM aDd others in Mali'.

business community, (1) 10 draft and approve I series of model contllcts; (2) to publish them in Freach and,

depending on the Dr-lUre of the transaction, local languages IS well; and (3) to publicize and distn"bute them, with

wcntsbops to make tradtXS familiar with their conteDt and use.

Target date (or model contract working group: September 1992
. Target date (or approved model contracts: Much 1993
Target date for publication and dissemination: September 1993

51



The second measure::, d~slgnerl to raluce admmJstrative tasks and pmmole efficienC)' In public1JTlvate sector

Measure IS: The establishmmt of. sinele, IlDified Iystem of ideotitDtina for C'''iiiik41CW firms.

CIIrraltJy there are three epuate RJiItnIioa systems for priVlle trlIden, ClICb ofwbicb yieldIa ctiffilnDt Dumber.

ODe is housed in the National Dim:toraIe for Ecooomic Affain; auothu iD abe Cwnbl", ofComPDrJme ad JndustJy;

ad the Ihin:l in the TRlISUI)' Deputmalt. This is a most UDeCOIIOmica1 wal to 1,-eiister bt'GN SEe s, eitbel' for

Iicemine, taxing, judicial or other pwporiCS. To resolve this problem the Ministricu of Justice aod FiDaDcc. aloni

with thc CCIM and Notaries Public, Deed to devise a 'ooe-stop reJistration process' whereby lM'sinesra' are

recopiz.ed by a single identification number.

Target date for unified re,utration working eroup: December 1992
Tareet date for recommendations: June 1993
Target datc for implclDCDtiog the system: December 1993

B. Program Conditionality and Project Support

"Program assistance for carryin& out thc above ~~Ires will consist of. $7 million casb sraut, with accompanying

project suppor1totalling $2.1 million (cf. Section vn, Financial Plan). This level of program assistance is justified

on three grounds. First is the economic impact (cf. Section IV, Fu.sibility and Impact). Increasing the efficieocy

of and access to the o,urts will, by Year 5 of the pfO&ram. free 'Jp an estimated $7-10 million annually that have

been tied up ~ dispute or non-payment. The I"einvestmeut of tlfese funds will create an estimated 15,000 Dew johs

and additional mnuat income averaging $5.5 million. This i,; a significant impact for $9.1 milJion of assistance.

Second is the increased level of investmcot Ihe GRM will make in support of these reforms. Financing lOme of the

potential increases in staffmg levels, civil service compensation. remuneration for assessors, human resource
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development and trammg. 5pCCial COmmiSSionS and task forces, legnJ documentation llDd publications. and the overall

oper&UODS and maintenance of the judicia.l £ymm, are c:osas which PRED. through its project IUpporl wwpouenL

can for lhe most part absorb during the initW stages of implementation. Tbese are all substantial C05t5, however,

which the GRM will assume wil\bin the DCXt three yCllJ'S. The level ofpropm _ project U5iSWlce~ CI8COW1Ige

abe GRM 10 make this iDvestmeat.

FiDaDy is equity, which at d1is Die iD USAID's developmcnt·ssimnr.e 10 ~ali, is important. Lut year, which

was the first yoar for PRED support, USAID disbUDed S7 milliOD for .ero.... that lead to the eliminatjoo ofaport

taxes. Part of the reuoning for that level was fiscal - to defray the cost of future uocoUected export tuCill. Equally

important, bowever, was lhe statement the U.S. Govemmeot was makiDa iD support of the economic, 1OCiII, ad

democratic initiatives launched by Mali's nascent transitional aovetnmellt. The hallmarks of this !'nDsiLiou _

stability, free and open elections, political pluralism, contiDued ccoaomic reform, and I ConstitutiOD ancbcKed in

an independent judiciary -made the birth of abe Third Republic possible. That statement bas equal force for Ibis

beiUmini of the Third Republic.

Fulfilling the reform measures outlined above will require both program and project assistance. &vaJ of the

measures are of I prograQ;!JD8tic and policy nature so critical 10 the reform effoll Chat they are best aec:omplished

through time-bound conditionality llDd periodic cash disbursements. The other eight are accompanying aasures,

the completion of which will require more continuous but flexible kinds of project support (technical assistance,

studies aod analyses, training lUld procurement). Regarding the six areas targeted for support:

o Jurisdictional Authority, Procedural Codes, Access 10 the Courts, and International Dispute Resolution

(Measures 1-7) will be achieved tbrougb program assistance; and

o Professionalism llDd Private Sector Support (Measures G-I5) will be achieved Ihrough project SUppcn1.
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Groupmg all of thest: measures by IIDticipated targ~t dates yields SIX sets of actions dunng the September 199= .

J)e(:emb.:r 1993 pcnod (cf. AnneK H). On theoproBJ'Bmassi&IaDcc side, August-September 1992 is ~ period dUl1Dt

which the three principal Commi5lions will be CRated and the declaration on the competa:aee of Commercial Court!.

will be is5ued. The October 1992-Juoe 1993 period will produce recommcodatioos from abe dlRlc CommissiODli, .

approval of interim procedures by the Minis&ri"" aDd Cbc implemadatioo ofnc:ommmdatioas IlII MftaplIM'lIIt fees.

FinaUy, the July-December 1993 period will wilDes8 the culminltioa ofcritical PfOllUJ 1IIIDUUlllI6, i.e., ID approved

CCCSP Procedural Code, fuDctioaal Administrative Courts, aod acti.oos ClII IDtcmatioaal CoIIvCllboas. ThiJ is •

pcrfonDllmCC-bucd beainnin,-middlo-cmd.cawio which ItDds itIe1f to a tIlRle-phue tnmche release, u IbowD in

the Conditionality Schedule OD the folJowiDg ..ge.

Before disbursing funds for any of the three tnnches, or il&uing documeatation that would lead 10 disbursemeat,

the GRM will provide AID satisfactory evideoce that the above measures have been accomplished.

The measures to be implemented through project assistance &how a parallel lei ofactioas duriog this timeframc:

(I) The creation of. Working Group .for Model Contracts (target: Septcmbel' 1992).

(2) Recommeodations on staff projections for the judiciary, • system for the unified reJistration of

businesses, compensation for Commercial Court judges and assessors; approval of mode!

contracts, a human resource development program for court personoel, IDd • disciplinary code

for ISSCSSOrs; and the distributioD of legal documentatioD (target: JUDe 1993).

(3) ImplemeDtatioD of the hUIDID resource development program, judiciary recruitment

recommeodatioDS, IDd a unified business regilitratioD system; action OD compensatiOD

recommeDdations; and pu~JicatioDaDd distributioD of model coatracts (target: December 1993).
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assistance, training, operating expense support, and commodity procurement. The total estimated cost is $2.1

Project 6Upport to Commercial Courts will be provided over a four-year period and will collSist of technical

Scpcembcr
1992

Tnrget
Dille

JUDe 1993

December
1993

$2 million

Tranche
AmoUOI

S2 millioo

$3 millioa

A declaration by &be Justice MiIlIistry that Commercial
Courts are functiooallDd competent eo adjudicalc cases
within &beir jurisdieticx.., ADd

PRED PROGRAM CONDITION ALTTY SCHEDULE

RecollllDCOdatiOillB for (a) flIlablJisbiD, Admjnilt:rative
Courts; (b) dcmliDa C.ommerciaJ Court jurildictiOll; (c)
applying &be WalihinJlOn ConventiOD and ratifying &be
New York Convention; and (d) utilizing arbitration.

Action 00 Commcrr.ial Court Jurisdiction; Administrative
Court E~!ablisbmcol; and International Conventions.

(2) The creation of Commercial Court, AdminiJtndive Court,
rmd CCCSP Procedural Code C'.ommias.oos.

(1)

(1)

(2) Approval of intermedialf Commercial Code procedures.

(3) Implemeotation of recommendatil)DS on coasiJDIDCDI fees.

(I)

(2) Le,islative approval of the CCCSP Procedural Code.

million (cf. Section VII, Financial Plan).

Tecbnicalassistancc to Commercial Courts will be provided in part through an instilutioaaJ CODtract with a private

U.S. firm, and otherwise through direct contracting by abe USAlD. Short-term lSSistan~ wiD focus on putting

selec~ measures in place and canying out special studies OIIjudicialllNpport for &be private sector. USAID has

already OD staffa local PSC legal specialist, who will be contneted under PRED to work ruDtime OIl implementing

and monitoring the proposed reforms.
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Training wilJ be m the form of specialized mort courses, seminars, workshops, and lOurs - 10 be offered in Mai

.00 select.ed offshore sites, Maximum usc will be made of Jocal jurists and other leJa! specialists, both L'

pnncipals in the trainini proJram and as collaborators with other institutions. Emphasis will be 00 providinr

Irai.Di.oi iJll basic Jcpl.sk.ilJs (i.e•• m;olvina dispw.es, draftinJ, ad DCl,otiatioJ); IUbstantive iDformatioo (cootnclti,

bankin& and finance, credit, joint ventures, arbilratioo); 1ep1 problCDHlOlvinJ; ad train.in&-or·trAiDcr&. The.last is

puticularly important for buildinalocal aqD:ity IDd CRlIIiDa ....st·iuhleprorram ofhumao I'e8OUI'CO deve1OPlDClDt.

Noles Cordahi:"

Those mgagtd In legallTtllning,1M IeduIlaIl CDlUuJuws. andthose pruMdlng legal odvice In ,he
manerofnform {need}•• ;compeIenct tMlapItd '0 tnJIUtu:donal1f!tllilks tJNl ngionallnugrallon.
Punly bila/erallegal approaches, i.e•• those simply transposing a .,sttm 10 Mali. IJULS' be
avoided, ,;nee ,hey are IIJcking in aeat;vily and II pragmatic approada. •

Operating expenses will be provided to help implemeot the above measures. Support to Commissioas '(Commercial

Courts, Administrative Courts, Procedural Code) will be critical i.a assuriDl smooth fuoctioaina aDd timeJy

completion of tasks. AcJditiooal assistaDce will be pnwidcd in mcb areas as codifyiDa arbitral procedures;

publishinl model contracts and legal documeotation; and supportiol compensatioo and iDceDtive P:kales in the

short-term, with provisions to cover these costs throulb • revised fee .ystem or t.u structure. Funds will alliD be

used for modest renovations and maintenance iD buiJdinBs where Commercial Courts are housed.

Commodity procurement will focus wtiallyon equipping Commercial Courts, &elected Administrative Courts, ud

the commercial chambers of the Appellate and Supreme Courts with computers, to enable them to record and track

court cases; acc:as prec:ed::nts .md o,ther judicial statistics and busiDess relistratioos; and acuerally manaae data and

information more efficiently. Modest support for office equipmeot and tiansportation wiD also be provided.

3 Cordahi,~, p. 73•.
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Fmall)', neither lhe Commercial DDT AdmmJfarat.ve CoUT1£ operate in isolation. They are pare of a judiciary wb('

often share the~ prt:DlJSt!S~ equipment" No pnoritics addre&SlD' lhese two courts will be NJc,qup1e unless

they lake into CODSideratloD the judiciary 4:OIlIeXI. incloolDl Appellate. Accordingl)', the project will abo ..ist a

parallel review by abe Ministry of ~lISticc of reJevaotlimilcd DCCds for abc other dClDC21Js of the judicial 1IIUCtUrc.

Participation in traioio,. as .:'lfidebced in the aoocxcd Iraioiog plan, is aD obvicus IUd ilDlDCldi.'c mMJjd.,c,

docmnC'Dtation support aootbcr. and llCIectod equipment and colDlDOdity lid may be • thint. 1'bc qllClltiOli bas to

be addmlSCld and at least the beaiooiog of • response expressed in the c:oatext of this proJrUD.
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n'. rEA-smlLrr,,*, AND IMPACT

Ovuvirw: 1h~ various rconomic. polilicol and social reforms ulIdmoken during'he pas' yeor.
coupled wi,h lhe highly coUaborlUivr lllUure of,he PRE.l) program c.nd projra design, yejlect ,he
/easibiUty of,his program and ,he ·wlll· of,he Malian peopk '0 make it.1ICCm1. 1M impact of
USAID's $9.1 milliDn oj tusislanu will be nwuumJ h, gains in employnlal and iIIcome. By
1997, ",onn measc:-u will MVf! .",rothu:«l an minuulM 15,000 new jobs twl P'fD'iII.M an
overage oj$5.5 minion ofadditional tIIIIJIIal income. 7he lmm«IkJIe tWi dim:t~ wiU
be.fin' ,he jurists and trtIders wllhJn 1M aunfll juriMllc.rion of1M CotrvrIDr.ial Cowts. OW!T
'ime, howewr, ,he I7UJjor sluue 01benejils wU1 tu:enIe 10 WlW is now ,he u,{ontuJlut:Jor. In runJl
WId urban CImJS.

Thus fu Ibis discussion bas focused on bow I comprcbcosive proanm ofjudicial reforms can IUppOrt private sector

initiatives, while at the same time advancing democntic principles and the rule of law. Attaltion is BOW directed

to benefits and beneficiaries, and the feasibility of Ibis program within the 'broader context ofecooomic development

in Mali.

Feasibility· wbether the program cu be carried out as expected· deptads 00 many lhings gciDg rigbt. Cootinued

progress in both economic and democratic reforms, appropriate development proerams; effective political and

administrative structures, transparency in lovem.ment operations, contiouc.dl decaltraJizatiC'il and local-level

empowerment, pluralism an4 stability are all elements that must be safeguard"d and promoted if the measures

described above are to take effect. The ODe element on which all of these olbers depend, however, and the ODe that

wiU make this program successful or simply prevent it from happening, is the will of the MaliaD people. Indeed,

there can be no results or impact without it.

That will exists. For over a year the transitional lovernmeut lave priority to the establishmeot of a stroBl and

iiodependent judicial system. This was manifest in the new Constitution of the ThUd Republic, and in several

measures that laid the lroundwork for i funetioDal and user-friendly court ,ystem. Malian leadership also made

excellent progress OD the economic reform front, BOring aU intematiODll agreements, promoting private sector

initiatives, and exercising exemplary budgetary control. From what we have seen and learned in the past few
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wockli, the new Bov~mment hill WJpODducJ pot;itivcJy to thullO lICtionll, and in III JL:lAIlI twu areas bas sone II Ktop

further. With th" creation of the Minir;try of ]uslicu lind Human RiBhUi, untlth~ new Mwwtry f()f th" PrnrnotioD

of PrivlI~ Tnit;/llivClI, ChW'tl ill • clear metllllli" that Jaw and jUHlice are for dle Malian people, and that the privatt'

l:e<:lor is the motor for ~onomic development. They are nol I>ymb(llic act.'l, hut a !Jtalcmcnl uf Malian rl'iorititJ>.

Rugurdinl; the rcformH proposed under lhi" amendment, official,; in the Justice Mini,;lry, ulong with sev:.:rlll jwJje'l,

priv*~c .;ungt", and rcPl'ellOntlllive!l from the bUl>ineAA communily, have colJaboratw wilh USAlD from the: inilial

phmning staJ:l.'lS in thtl identification and lliahoration of th" varioull reform m"llllureH. Their stamp jll\ un tbjll

progl't4m. This period hUll ul~ shown th" GRM adept at mtwinJ: tilfward on measure,.; criti<::d to the viability (If

th,., prh'ftlC lI~·(.·t()r and judicial "}'I:tMm, namely thu Il.l\'illinn (If Ih~ Cummtlrci'tl Code. A JUiA.~ l'uhlic UIILJ J,rivHte

~,

Rnd efticiently to complete the scvlm-voJI1Jlle ComiDurcial Code, ':'oon to 00 llubmitted for leiislative IIpprnvlll.

Finally, ~ith MKti'1l tir~t popularly-clocttd aovernmenl in pI8c~, we netd nul liUllpect -0 as w¢ would hllVC Iwu ytlur~

A!:O -- Ihllt the Malian peopltl W4Jl1 something diffurent tban Iheir l"ltders. Theil' wlerests Ilr" in COOlmon. We eltn

highlight the incrMsed Jcvd of locRI AClivity, liS HeeJ1 in C'.on!ilruclive demands for participatiol) ill tb~ political

tmx.esli lUld a ,;hore in the cJtlve!o(lment <If M.li 's future. Tm/) il$ expre.o;sed o/>ellly lind peacofully, somelhint: whit:h

did not hRpptm hetorfl, These chanJ:e~, And the conviction thRt /I n~w L"(;()Qoll1ic and political "rder can incl~.d work,

afe what b~st rupre!-Jent the pulitical wiU of tbe MldillQ people. Thi" bod~ well foJ' the V}(cD prnl!ram.

A. Economic: Benefits

What wiJJ "13 the benefilli Inll impact of $7 million in progncm lUiIliNlance Mel $2. J million in Jlroject Assilitancc'!

C~JculRliDg these depends un unt~'s Lc;sumptionj; abuut performance, une's selection ofamllytical variables, Md on~'H

duci,;ion on plausible !iceoario&:. Thtslle are aU eJllb"rated helow. WhIt need,; to be Ilt~ frum the out~t,

h()we'J~r, ltnu ",hut was detltiloo in the originll PAAD, is thRI the impact of the proPllsOO reform lueR61lres cannot
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b.: deU:l1D.LDed 1D • vacuum. There IS DO one-to-one correlation. for example. betwccn the operational efficienc~

of tht coun..~ and tbt creation ot)obJo. Commercial Court reforms arc an integral part of a broader pobcy and

msulUlIonal reform effon. tht COmpODCIlts of which are inlcifllCd in. complex and mutually IUpportive way. AI,

IllACh. the ItJl:IIgth aod eYeotual IUCCCS5 of the reforms arehiabJy cIept:odmt on the perfOl"lD&DCe of the ClCODOIDic

This ualysis assumes that the iDcrasod efficicucy of commercial dispute resolution, throuab Commercial Courts

'or arbitration, will iDcreuc Jbe productivity of aistiDg capital, as well as capital fRed from Iitiptioo.)O

Efficlcucy will be .Deasured by 'effective ICttlcmeats', or the UDOUIlt ofad rate at which litigated fuDds I'HIlter

the market. Impact will be measured by increases in income IDd employment stemming from this inVestmcDt.

Available information shows that an estimated $100 million is beinglitigatcd in Md' at any aiv~ time, with an

Iverage of $50,000 peT case and " IRg time ,of two years for resolution.31 As indicated in Annex I, Table I, our

baseline scenario for computina benefits is a CODSCrvative one which ISSIQXS daat over time, (1) the amount of time

Deeded to resolve a commercial dispute will decrease from an average of two years to four months; (2) ~09lp of the

funds freed up in litiaation will be rc-inVCSled productively; (3) profitability of the stock of capital arising from the

project will increase by 1~; and (4) the modem sector will increase 2~ per year, assuming that this movement to

'..
the mcdclilJ r.e,:tt;ir results in I 3~ increase in the productivity of informal sector invcstmeots'2. This last point

is pa~jl~ub.dy important. for it assumes that the informal sector will be incrcasinaly intearatcd into the formal

---,--------
JlI We assume that the proposed inte::ventions shift the supply curve to the rigbt by removing fiQDJC of the costs

of doinr business iii the cumat CDvironmeot, e.g., forgone income of resources lied up in litigatioa, fees and other
costs for resolving conflicts, ~d other prClblems ~Iating to poor definj~ion of property rights and contractual
obligations, and deficieot application of the law.

JI Analysis is based OD the last three years of Civil Court cases DltioDwide, and the first six lDOoths of
Commercial Court CISCS in Bamako. $100 million is Cordahi', estimate, based on the assumptiOn that 20~ of
credit is contentious. Starting with the information shown in Annex I, Table 2, we arrived at a limilar value by
extrapolating the IctualalDOunt found in litiiat~on in the Bamako civil courts to the rest on the DatiOL".

»rhe GRM and donors have several projects limed at developina micro. small aDd medium enterprises through
technical, managerial and financial assistance. The economic actors have yet to take full advantage of these
programs, which make available some $150 million dollars in credit or credit euaran~.
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bUSUless ,;ommUWIY. thaI the advlADlAgcs of becommi formal (e.M. access 10 credu. ICCbnical and managena!

asslstan~. the Commercial Co~) wHl outweigh the advantages (if remaining informal (e.g.• IDonymit)'. evasion

of tales and regulationsj,

With the iDstitutiouJ costs Deeded to implemcul this propam (tccb.oical usistucc. traiDio,l. mainlta.pce. labries,

equiPIDCDI) cumotJy valued at $2.1 million, this bue1ioc lCCIW'io hu anlotcmal Rate of R'!GIrD (IRR) of26~ and

an Net Present Value (NPV) of $12.2 million, bued DO II discouoll'lle of 12~. Table I also IbowIi balefil5 of

two other llCeDlrios, each of which increases ODe e1ema11 oflhc base lCeDlrio by I~: Sceaario 1 the productivity

ofthc Itock 'of capital, lIDd Sc:uwio 2 informal participation in the formalllCCtor. Simulatioos show IRR5 of28~

aDd 29~, and NPVs of $14 million and $17.2 million, respectively.

These thRe scenarios indicate that the proposed Commercial Court reforms will yield positive Det benefits, as

measured in increases in the investment of freed ~urces, the productivity of formal sector capital. and formal

leCtor participation. The uJtimrde impact, however. will be in ~ased inoome and employment. The three

ICeD2rioS above show that by Year S of project benefits, the addi,ional income 8coerated by these reforms will

average $5.5 miUion annually. with additional jobs stabilizing at 15,000. If we complore this 10 curieot income and

labor foree, this lepresents a O.29E net gain in income and additional employment equal to O.4~ of the labor force.

B. The Beneficiari~

Who wi)) benefit from these reforms? The immediate and most direct beneficiaries will bejurists and traders within

the curreotjurisdictionofthe Commercial Courts, i.e.• Bamako District, K.yes and Mopti. BeDefits tolhcse groups

will spread to the extent that (.) Civil ~urts retain authority to nale on commercial matters in locales where

Commercial Courts dQ Dot have jurisdiction, (b) jurisdictions of the existing Commercial Courts are extended or

DeW ones created, (c) judicial reforms and procedures applied in Commercial Courts are adopted in abe Civil and
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Appellate Couns. and (d) ODD-Judicial arbitration is used to settle commercial disputes. Anyone or a combinauo[

of these aetiobS will positively effect economic-activities in Mali.

Within the court I)'lIem, abe judiciary, uses&OI'S, ad profruioaaJ jurists will beoefit from.. refOl1D5.. They

will all undoubtedly be busier aDd, with DeW c:mnpensatioa plaas, ftlIIIUDeI'a!od at levels COIDIDIlIlSUIat wi1b their

nsponsibilitics. All ofthcm are IaIJded for trainiDe and bWDID RIIUUJ'Ce development - with tbo8e in Ihcjadicial)'

CIK:Ompassioe DOt just CoIl1llJlereW Court jurists, but 8110 those asipeel 10 the Civil, Appellate, ad Supreme

Courts, ad to Ministries. Given the IIIDalI core of profcuioaal jurists in Mali, Ibis croa-fertiliDti.OIl iJ iIIlportant

for career development aDd tb: smooth fUDttiooine of tile court I)'stem.

Within the business community, the initial impact of these reforms will accrue to the present formal Ioctor whose

resources arc either tied up in the court system, or who hitvc Dot used the courts due to the difficulties ofobtainiDe

atisfaction from the current system. Businesses in this &eCtor arc registered, aDd IS sucb have access to the courts

aDd eventually to morc institutionalized ubitratioo procodurcs. Tbc formal leCtor will also benefit from iDcnued

external investment, IS judicial aDd legislative reforms will improve the overall investme.Jt climate. 1bouP more

efficient Commercial Courts aDd the adoption of IDternational CoDveations will DOt be the decisive ficton;

influencing outside private investment in Mali, their presence will be. plus aDd in lOme cases could -tip the ICIIcs­

in Mali's favor.

Over time the major share of these benefits, aDd the eains in employment aDd income, will eo to what is DOW the

informal sector, currently responsible for an eastimated 63~ ofeconomic a;tivitics in Mali. This is Dot happtaiDg

DOW, as they arc have no access to Commercial Courts or the other benefits Ivailable to formal leCtor operators.

This will change IS they take GO incteasingly active role in the modem economy. ID the immediate term, however,

lIIc less-favored -informals- are still DOt precluded from~me and employ_tbeaefits eenerated from the reform

proeraID. MaDy of the jobs crated from the investment ofpreviously litigated fuDda will eo to the informal sector.

Not all of the -modem wealth- is invested in th~ modem sector.
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Though It 1& Dot possible to estimate the urban/rural ~reakdoWD of these benefits, it is likely in the: Ibort- aDd mid·

Ierm that they will accrue to thc: ~rban sector (20~ of Mali'£, population). The indirut demand for ow material ..
however, implies stroos potential link to aariculture load tbc:J\efore the rural 5CCtor. The actual distribution will

depcod on the relative competitivcaess of&he difftralt poteDtiIl activities, many ofwbich hAve beeo diimssed above

in tbe analysis of the elimioatioo of export tIlea (cf. ADocx B). 1m the CDd, the lIdditiooal iDcomc pioCld by Mali's

runl popuIatioos as a I'ClIUIl of nmiltaDcel from lelsooal miantioos 10 urban areas mUC18 i~ vwy difficult to

fl5lablisb·whether the proposed beDefits are aoiq 10. the -runI poor- 01 the -urblo poor-.

FiDaUyare the beoefits that will come DO later thaD Year 3 of the .prog:am wIleD AdmiD.istndivc Courts are

functional. Access wiU Dol be limited to commercial Iitilalioo with the State, but to lOy type ofcivil dispute with

the State. Results can be measured Dot only in funds freed from Iiti'ltioo, but also ill the deJrCC of confideuce

eogeodered by a more tnmsparenljudiciary. As 1001 as Malians are informed of their rights, which will be made

possible tbrou~b a Dumber of existing and upcoming civic cducatiOD activities, the impact of this Court OD the 'rule

of law' will be sipificanl.
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V. IMPLEMENTATJON PLA.'"

M dillCw;scd in lbc original PAAD. iince 1985. when USAID first became iDvolvcd ill policy mOOD wMali. the

Miaion has tIkcD ID active role ill craftiDg and implemelltiDg the ",form;wogram. AaU5IaDct:l wu IIGVU' viewed

u limply I' quick cash transfer foUawed by lOme mod«;t momtoriq of IDlICI'OClCOGOIc variables. Ratbcr, USAID­

IpODIIOrcd l'Cforms were cast from abc very beaiJm.iog as a c:omprebc:mivc program ofusislaDCC, mel • Wlbic1e for

oagomg p">lil~y dWogue. This high leve1 of mvolvemcat c:oatiDues aDder PRED. ad in Ibis .meadmcmt•

This involVelMllt, however, is lC1ective. The Mission will cootiDue, for example, to implelllCllt itaperfw~

monitoriog program which yields specific informatioo on policy reform, IS well as mICro-level dati WICld for

reportmg and for tbe Missioo's; aDDuaI Assessments of Program Impact (API). Regarding the Mission 5UppOrt for

abe Project Coordination Unit (PCU), their capability ofanalyzing and processing informatioo relevant to tbc reform

pro&f&ID, and ofensuring the day-to-day operations of ad accountability for USAID assistance, is coafirmcd. The

PCU is a mature maDa,emeol unit, 00 loager RlqUiriDg USAID to have an intcasive -uods-oa- ID&DIpIIICIIlt role.

Where the Mission can mate I further c:oatribulioo to the PCU and the Ministly is Ihrougb lel~ve tecbDica1

assistance, particularly m the areas of public finance and maDagelUCDt information systems. CoDtneting for this

TA is in the fioaJ stages.

Though the reforms to be uode.rtaken under this I1DeDdment will be strellgthened by this institutional cootract, they

will oot depend on it. USAID already has in-house expertise which will facilitate policy dialogue; conduct analyses

on the effect of reform measures 11)11 the business and judiciary communities, as well IS 00 other tara- pups;

and monitor the performance of the reform program. A USDH prosnm economist, working with two hiahly

qualified Malian PSCs (. legal speci,lIist and • maclOCCOnomist), comprise the core of the USAID management

tnm. It is they who are laraely re&p'JDsible for identifying d1r.: reforms Deeded to improve CODmlCrciaJ dispute

Idtlement, and for working with the Ministries of Finance and Justice to establisb the oven1J propam. aod the

conditionality, action plan, benchmarks, Ind implementation procedures to support it.
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USAlD may also make~ !'If spt:Cializ.ed t.eehnical ASSistance through various Africa BureJlu projccls and ~tiativeb.

funds bave been set aside. for example. for buy-ms to the African Democratic initiatives proJIUII, which can

provide diverse legal 5,,::'vices and democra1iz.ation/dxenlraliZAlion support 10 African Missions. USAID may also

call on the Bureau'slQC with Cbeccbi and CompaoylHoward UDivomty for IpCICific JDqUiremaJts in IUppOI1 of

legal reform and the admin.u>lration ofjustice. Associates in Rural Devdopmcnt (ARD) abo have an'IQC Ihrouih

the -Doceotralizaljoo: FinaDce IDd ManapmcDt- Project (DFMP). which the Miaioos bas already ICCflIIlCd leVenaJ

times. Elperti5e IDly also be lOulht from die PrivaIoEnterprise Developmeot Support (PEDS) project. ad abe DIJW

Africa Privm Sector Support project, which is CUIRII1Iy ill dcsip. Finally, JivCG the quality of usi5WlCe the

Mission received from the IntematioaaJ Developmcat Law laltitulc (IDU) cluriDl tbc dcaip of ahia Ameadment.

and the excellcot training programs IOU bas already cooducted for DUIDCI'OUS Malian jurists and Iepi experts, the

Mission plans to carry out with IOU additional training and human resource cleveJopmcot activities. and possibly

further analyses of the Malian judicial system.
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VI. M01lilTORING AND EVALUATIOfll

The MOJlilOring and Evaluation Plan elaborated in lbe ori,maJ PAAD remains valid. This coosists of mooilOrin&

(I) GRM compliance with the coaditioas for diibwiiDg proJIUD fwlds; (2) !be impact of specific PRED reforms;

(3) the perfOI'lDlDCC of n:w:roccoDOmic aDd IIU1.IclwaI ~jUIb:DcDt policies; IDd (4) tile CipKity of Ibe Project

CoordinatiOll Unit (PCU) tQ IDODitor mel evalume Ibeae demcats.

Tbese will DOt all be monitored allbe RIDC tUm or with Ibe IUDC inlals.ity. 'I'hcre are two immediale CODCClI'DI

during the first 15 moolba wbea abo Rform IIXU.IreI aro implCllDClltcd. Fint ia compliuc:e with the cooditiOlli for

disbursemeot. Though the individual~ 10 be lllisfied for the three lrIDcbe releases are Slnli£btforward, the

Dalure of the June and December 1993 tranches in pa."1icular wiD necessitate close tracking and.doculD"2JtaliOll

Illpporl from the PCU and USAID. Regarding the September 1992 measures, which will validate the competeDce

of the Commercial Courts and permit them 10 adjudicate cases within their jurisdiction, the project will pUf tracking

.ystems in place AI the outset in o:rder 10 get iDformatiOD OD Ibe case load of Ibe Commercial Courts (and the

presumed reductioD of cases ro the First Iostaoce Courts); the kinds of businesses cagaaed in litigation; the nature
I

of disputes and the amoPJ\1t of claim); the time it takes 10 resolve disputes, and the d-'CisioDS of the court. These

are the kinds of kinds of informatioa that will help determine viability and efficieocy of the ~mmercial Courts in
...

the short-term.

PRED will aloo gather periodic informatioD on CODSUmer coDfideoce and customer satisfactioD. Interviews with

litigants will give • preliminary and first-band look as to bow the process is proceeding. IIIl the lODger term this

aroUp will be key in determioioa the use of funds or other property that was put beck into circulati~D or generated

through dispute resolution. It will also be important to bow bow tne business COIlllllUW~' at larae perceives the

usefulness and performance of the courts. For this the project will continue its dialope with the 27 medium and

large firms that served as the basis for this year's private sector interviews. This pool, which represents. cross-

66



• , 'I ., " • '. • '. • .' ','" ,'~,'., , ',,,,., "., '.~ "'.. , \'" : . .. .', " ,

section of busmess lD~rcsts. will be invaluable m tht!o ClLeT'CISC. IlS well as in providmg information OIl eeoool'lic

Iralds. CmplC1ymcnl ADd iDvcstmeDl. and the overall bLl.SlDtSS climate in !.'riali

Ascertaining why things happen - why courts are used or why they are IlIOt - is DOt a clc:arcut Wk. WbaI is DOt

dooe in or Qbrougb Ih,: Commen:w Courts, for eumple, can also be iii sipificant as what is doDe. If liic coaI1s

are efficient, it' a debtor knows~ laws are DOW beiDa eaforced IDd claims purmed, be or ebc IUipt be IDOI'f'I

iDclined to .void the court and settle the claim cilher persooalIy, or Ibrouah arbitratioo. In this respecllhe IIICIS1InI6

PRED will be taking to further aoo-judiciaJ mediatioo could take 00 iDcR:asinB~cc, aDd will wammt cIo&e

monitoring.

Cooversely, arbitration could also increase because of inefficienc;es in the court system. What is impofiaDt is bei.og

aware that although an ineffective court sy£tem will DOl brine in much business, aD effective ODe can act as baCh

an inceDtive and • deterrent to litigation. Just IS we C8DDOC use the number of court cases resolved and the amounts

successfuUy litigated IS the sole barometers of success, neither can we use the~ of court cases or an increase
.

in Don-judicial arbitratioD as indialtors ofjudicial failure. How we IeS<llve thin interplay will be determined durin,

implclDU'!tation.

Getting Commercial and Administrative Courts up-aod·n!DIling, with the necessary jurisdictiouaJ authority,

procedural codes, oompetent professiouaJ staff, and adequate facilities, will likely lake three years. The raJ impact

of the courts' work, in terms of increased commercial investmcnt, and increased employment and incomes, wiU be

seeD after that. Measuring this at • macro-level is discussed in the initiai PMD, in the MetE IeCtiOD -Private

EeClor growth and employment impact indicators-. As noted, we wiU need to be cautious in how dispute resolutiOD

is linlced with jobs and income. At. micro-level, and as a field-level check, USAID, in additioo to periodic

discussioDB with the -Group of 27-, wiU use its existing mechanisms for monitoring micro- and small enterprise

development in both rural and urban areas. As this sector of the business community has been idCD~ified IS the

-engine for economic growtb- which in the Dear future will fuel the Malian cconom)', and as it is i ben~ficiary of

67



, ',f' j / ' •• ', ',,' .' t , ' '. ~,. I . '.. ' ", ~.., "'", , # ,.., " It ' • ~

this reform program, we nced to momtor the dynamics of its cvolutlon closely. This can be done at a national-level

through the microenterprise component of the Pyo Co-Financing Project (688.0247), for which a focus (pIVOT)

sroup is in place and monitoring procedW'CS being developed; and at. rcgiooallcvel throup the Village Association

component of the Haute Va116e Development Projcr.t (688-023), for which mooitoring systems are already

functional.
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VB. FlNANCIAL PLAN

A. Budget and FiJumcial Management

1. Budget:

The original PRED PAAD authorized $7 million for program (NPA) and $7 milliOD for project (PA) assistance.

To date the Mission has disbun;ed the cotirc $7 milliOD. in NPA. through a FY 1~1 cash transfer; and obligated

$4 millioD in PA, $2 million each in FY 1991 and FY 1992. This amendment will authorize an additional $7

million in program and $2 million in project assistance, for a new total of $23 million. As noted in the Financial

Tables (cf. Annex 1), the additional project assistance is needed essentially to meet obligations for technical

assistance and additional expenses for Commercial Court activities not anticipaltd in the initial PAAD. Fuuds to

be applied for the purposes of this amendment total $9 million - $7 .Dillion in NPA and $2 million in PA (including

the $100,000 from the original PA).

Regarding program and project management, the new Ministry of Economy, Finance and Plan (MEFP) replaces

the Ministry of Finance and Commerce (MFC) as the GRM implementing agency. This Ministry is basic'l1Jy the

same as the former, with the same responsibility for the Program Coordination Unit (pCU) under the Mali

Economic Reform Policy Project. The PCU has been reviewed semiannually since March 1988 through the 121

(d) certification process by the Mission's Controller Office. Furthermore, a Non-Federal Audit of AID's Grant to

the PCU under USAIDlMali Economic Policy :Reform Project, c:overiDg the period of September 17. 1985 to

September 30, 1990, was conducted. The audit did not report my material weaknesses in the PCU's systems of

accounting and internal control. (See audit report no. 7-688-92-03 -N. issued March 7, 1992). The Mission's

Controller Office has worked with the PCU to implemeut all the recoll1JDtadatilJDS concerning internal accounting

control. These recommendations have bee.n satisfactorily closed the Regional Inspector Geaeral. In addition to all
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above, PRED funds will be liQIlDJIied under the supervision of the tt.chnical usistancc as was for the former Mali's

Economic Reform Policy Project. .

2. Audit Requirement:

Based on new audit requirements, PRED will conduct annual non·federal audits to assure that project operations

are in full compliance with USAID financial management standards, and that financialllWlA8e~t procedures

accurately monitor project funds. Funds have been budgeted in the amount of USD 150,000 for the Don-federal

audits for the Life-of-Project.

3. Financial Management Assessments and Requirements:

The project will also establish appropriate internal control systems within the peu, comprised of (1) an adequate

accounting system, supported by a chart of accoun~s and appropriate lrdgers and .~(.Iuma1s, that will provide

reasonable accounting control over assets, and items sucb as cash receipts and disbursements, petty cash,

encumbrances, inventories, and payrollsj (2) appropriate accountability standards for the procurement, managl"'meot,

and control of inventories (i.e., equipment, vehicles, gasoline, fixed assets, furniture, supplies.)j (3) procedures that

lrack compliance with the conditions of the Project Grant Agreement concerning utilization of funds, 'With accurate

and timely reporting mechanisms as required by USAID and the GRMj and (4) an organizational plan which

provides clear delineation of functional responsibilities within the PCUj

B. Cash Transfers

This PRED Amendment will be financed under the Development Fund for Africa (DFA). The proaram will use

• lpeCial account estahlisbed by the West African Moneta.~ Union (WAMU) Central Dank, the Banque Celllrak

des Elals de "-1frique de "OUIISI (DCEAO), in the Dame of the DeEAO for the account of the GRM, at the
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CITlBANK·NY (111 Wall Sttcet, NY, account No. 360062-0(4). This dollar account, to be used oolely for

USAIDlMali cash transfers, is the 'cxclusivc BCBAO deposit facility for USAID/Maii dollar tmulfers to the ORM.

la was established in December 1988 under the earlier Economic Policy Program (688-0240), and was lUb8ecjueotly

used (or cash transfers under the Basic Education Expansion Program (688-0257) and the initial Policy ~efurm for

Economic Dcvelopmc:ot Program (688-0246).

Reaarding t:1e transfer process, the US treasury will deposit dollar cash transfers to the above CITlBANK account

up;.::l iostlUctions from AlDI\VashioBlon. This will OCI::ur after the G~\f submits evidence that (a) account number

36-062-094 already opened lit CITffiANK NY remains active for dollar ~its under the program; (1)) account

number 305-072 remains open at the BCEAO branch in Bamako for deposit of the local currency under the PRED

program; and (c) the GRM has met all programmatic conditions pICCCdent to the partiCWI1If disbursement, as

specified in the Program Grant Agreement Amendment. The BCEAO will DotitY USAIDIMAU in writing of the

mcei~lt of each dollar transfer from the U.S. Treasury withID t1uee dMys ~Clf such ~ipt by the CITIBANK..

Pursuant to existinf: BCEAO ruics and procedures ratified by WAMU members, the BCEAO will then pay into the

GRM special FCFA (Franc de la CommunaUle Finandlre -1fHcaint) acco\!ut opened by the MEFP in the books

of the BCEAO, the equivalellt of the dollars at thP. FCFAldollar rate on the date of disbUl"BemeDt to the FCFA

special accoUllt. TIle need for two accounts, one the dollar account and the second the local currency FCFA

account,is a function of WAMU rules which require all dollars and other foreign exchange to be transferred to the

WAMU pool. The equivalent in local currency is at the same time credited to the member country's account in

the BCEAO. There arc no notification requirements; tnmsfer to the local currency account is immediate following

dollar deposit. Upon transfer, the local currency is available to the GRM for use as aeaeral budget'IUppOrt per the

Program Gmlt Agreement ~dment. Any interest that~ in the special FCFA account will be used for

the 8ime purposes as the principal.
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Implementation Letters for these accounts wiIJ requite she GRM 10 notify USAID/Mali ofaU deposits to and reJ~s

from both the dollar and local currency accoimts and to provide USAIDlMali with 1he monthly bank iSHUM

statements of transaCtiODS in both accounts within five worltiug days after abe eod of oacb month. These

Rlquircmeots will allow for full monitorine by USAJDlMali of aU deposits and transfers for both accounts. The

USAID Controller will verify MEFP RlpOrts pcriodicaUy through inspection of MEFP accouoting records and

m:onciliation of documentation. This will include veri'i;t,:ug the transactiOD'l in the two special accounts.

On the issue of co-mingling funds. the local cumncy account is only for ~e local CUITCIIcy equivalent FCFA

transfers for thl' program covered by thb Program Grant Agreement Amendment (688-0246). Accordingly. when

there is an additional dollar transfer 10 the GRM by USAID under another project. the same account at CITIBANK

will be used. For each ~rogram, however. the equivalent local currency FCFA transfer is made to a local currency

accoUZlt (at tlle BCEAO branch in Bamako) specifically and solely established for the program in questioc. In

effect, the operating account is the local currency account which is separate for each program. The dollar account

becomes only a conduit for the dollar deposit and transfer of local currency to the GRM.

Insofar as USAIDlMaJi (a) is notified by the GRM of all deposits to and releases from both accounts. (b) receives

monthly statements from both accounts and is able to monitor all transactioDS; (c) confirms that the doUar account

is used exclusively for USAID dollar transfers; and (d) that the GRM formally accepts th~ non-commingling

obligation through signature of the PRED Grant Agreement Amendment, the assurances requirement for non­

commingling will be satisfied.
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•.....•...........••••.....•.................._....._-._-_.. -. __ .-._.._.._.........................••••••.••....•
1988 1989 1990 1;'91 1992 . 1993 1994

Est .••..····protr~········

..................•.............................•......................•......................•......•......•..,.

leeds

<" ...

552.73 . 5ez.t8 450.55 487.27 492.73 425.09 41S.1S

DeUclt/eurr«nt ec:~t excluding
4. \.

offlcl.l transfers "
360.73 340.00 '4.36

343.64 349.45 134.91 340.00

40.36
i I·

Debt .-artlutlon "

44.00 .82 34.91 46.91 46.91 46.91

lepurcU1h." end .epe~ta til lieF

t" ..
26.1S 26.91 8.1S 9.82 6.55 8.73 9.82

. ell... In eaternal ~t~

.rr"'"
~ [1'

(Mt ch&nIIe .)
70.91 58.1S .00 ·4.00 4.00 0.00 0.00

let eaternal assets
,,~., (lncr... ·)

57.09 122. i8 ~.~ nO.55 !S.82 34.'8 !1.82

.
Ie. \J

.........,.~t. 2/
·~.55 ·9.09 ·14.1S ·27.27 0.00 0.00 0.00

)I'

552.73
;n c;c. 418.18

I
....ourc.. (saute")

582.18 450.55 4a7.27 492.73 425.09

\

~

Offlel.l transfers

I' .", 231.09
263.~7 238.91 224.00 301.BZ 274.18 229.09

I)r8tl~"" on lont t .... lMna

.

of the pjtlIe aect.rllrou)
178.55 733.82 19 .QQ 179.27 154.lIS 147.64 131.64

of "'Ich : Uorlcl iri
"

66.1a 56.36 .~
86.55 82.1a 67.64 56.36

.'
Short t .... c.plt.l (net)

O.n 17.45 • .5$ 3.64 3.64 17.45 18.11

Debt ....ch.,llnt

• 4•

83.27 84.36 1 .8J 2.55 2.55 2.55 2.55

Debt In rentlOCI• tl•
8.36 0.00 .00 0.00 8.00 0.00 0.00

US...f 1M' resourc"
... 18.55 .7.64 27..27 0.00 28.36 21.73 29.09

of ...IcIt : SA'
14.91 '0.00 20.36 0.00 0.00 0.00 0.00

(SAF
0.00 0.00 p.oo 0.00 28.36 za.73 29.09

OUtstanding flI'*'CI""
0.00 0.00 0.00 0.00 21.82 0.00 0.00

EJlchange r.t. (francs eFA
, ·co

..alnat 1 $Dl)

400.30 409.00 369.40 385.90 383.20 386.= 391.110



ANNEX A

ToUI ..,...,t It
End of Dec:llllber

'"'Prell.lnary
fl"",..

~abla 2.

Dec:

5.5 -2.5

-12.7 -24.4

293.5 421.5

40.4

-7.3

'".6

Vlrletlon fr. end of D"lCellber '"'
110 End of Dec:lIlIIbcr '"2
March Jww 1ept
Indlcltlve Ctlt.rll
lendlNrltc

Cln Million Oolllr.)

60.0

1.8

92.0

315.6

-1.8

389.1Minimal Cumulltlve Revenues
"iniNI Cumulltive Reduction Ml
Government uVlrdue

I. 'erfo~nce Crlterll and FI~nclll
lenct!lI\Irk. 11

Internal link Cr~lt 11 21

Stitt link Cr~lt

Exter~l

Internal

NMW EKternal Debts

From 1 to 12 Yllrs
Leu thin 1 year

e.4 -e.4

I

2. EKtenalon o~ \AT to relile.

1. Adoption of a new Llboritod.>T ",

II. Perfor..nce Criterll Ind Structural lenchmlrks

I. PerformanCe Crlt., II ·~··,)r.f.J 1

1. Adoptlorl of a MW Comnercill .Code
,'.'1" ,.,' I;'

'''. _. '~"

., -:',.~

oI~ 30, 1992

oIlI\e 30, 1992
I:

CDates)

I:"101 30, 1992

" :--: tt ..: ':1':".: .\
, ,a:t Iu Ii;,·:r'.!,b. lenchNrka

- o'

2. VerlflCltlon of the commitment. of llquldat~ or prlvatlz~ public
ff r. end IItt lement through cross.cl debts cClIlpnIetlon

3. Completion of thl liquidation of tvo public enterprfae. CUPAMA end TAMAL!)
and of the privatization of CDMATEX.

4. Completion of the developnent of action plam for the ,tflabllltition
of -Instltut National de Prlvoyanc. Soclal.- (INPS) .nd of the ·Cal••• de
Retrllt. du M51,·

5. Completion of an operation prot'.. for the -Offlc. du NI,er-.

oI~ 30, 1992

,,~ 30, 1992

July 31, '992

October 31, 1992

•
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ANNEX B: ANALYSIS OF EXPORT TAX ELIMINATION

In their fonow-up cable (see attachmeut for 91 STATE 259776) to the PRED PAAD. AIDIW reqllt'ltcd the Miaioo
to undertake a further detailed analyu of the eff'ocu of the eJiminatioa of the eJport tax 011 the Malian ClCOIJOmy.
This Annex respoads to that requeet.

A. Recent Denlopmeats in Malian ExpOr.as

PRED IUpported the eJiminatiOll of nported tuN, \\Ibich WClDt into effect 011 February 1991. Thi.1DOISUI'e was
undertaken to mcrtase reveuues from GlporU, withiD the coatext of ibe ODioing sttuctwalldjU8bDeDt proaram aDd
efforts to stimulate economic JrOWlh. 1'boop it as Itill «00 early for d1is reform to have bid .an iDIJ*t CD decisions
of eutrepreneurs. on the eoooomy aad CIG Clports. the powth of ~ports in 1~1 ill DDDetbeleG eocourarin,.
Between 1990 and 1991 total exports are Ntjmlte«! SO have II'OWD by 9" wbiJe c:oaoo. liveaoek and auld arcw by
12%, 11 % and 149£, respectively. The other exports shown in Tllble 1 remained coostaDt, except for skins and
hides which declined by 10%.

.,

B·I

a. Activities Seleded ror Analysis

Tables 1 through 5 summarize Mali'. aports, imports, produetioa, COIlSWDption Illd comparative advantage,
respectively. Table 1 Ibows the distribulion of Malian exports from 1982 to 1991 IS we1J IS IMFIBCEAO
projections 10 1996. It also selects Mali'. main ellports (cotton,livestock and gold) for analysis. GroundDuts were
also lelected due 10 their past importance IS • cash crop. Come cereals are included for their importance to

1. .,·,,;FotentiaJ lmpw;l1r the EliminatioD or &pert ,"axes

Last year's political disturbances and resultillg ecooomic losses may have ICCOUDted for the 44% decline of the
·other· eatelory, and skins and bidetJ.·i1ighlyields in cotton offset De8ativoltteDcIi in the world coUoa price, with
gold continuing good perfOI'lDllDCC on theuport markets.

Between 1985 and 1990 the average growth ofexports was 3~ with a high of IS~ between 1988 and 1989 and •
low of minus 11 ~ between 1985 and 1986. In the next three years exports are expected to arow by an averale
of 8 %, with the higher ates expected IS the economy adjusts to an improved policy eDVUonJDellt.

. . h ,',f .. n' t.! 1\": i;·r!Jt:'..t.:···f .l·' "f'

I 'j'J carry out the proposed comparative static aualysis by edimlina the producer swplus poerated by abe
reductior .':r export taxes requires that all productica and marketing aspects of. liven Maliu uport be analyzed.
To obillin the relevant delDllDd and supply elasticities requires price and quantity information oa all abe inpUtl.iD

\lthe, the production and martcetina chain, IS welJ IS OIl the IvaiJabilit; and prices of competitive products from other -.
'P':'~ suppliers. It also :requires information oa the population and iDI;ome ~f poteDtial bUyers in domestic IDd export 1 I

markets. This wOl'lDl.\tion is net cumotJy available.

.. • -:~ • .,1 •

• ..noW·tI;"';IJIRAstheanaJysisinSTA~~o9heDlljouou~fPB»~hraefils&omllieQ)imin·'acfflOl_ .!.:.

ITI •.~.od:~dfttotaxes is increased expoftlamial'. WOlItff6aMse baJOf6s"'-'CAl proj'ildedlbaa;nciD4Iel~of~ .
''I '•. '~ .;'\Jnt!l2l!.\'10 herders and exportcrs-.- ilimioatiOD'afcapclrt lues,wiH affect aUocatioD-oI ftIIOW"CeS otber.6aD~y·" !I -

exported. Therefore the composition of domestic delDllDd, productioo and imports are also used .... pidea in the
selection of activities 10 be included in the analysis. I
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Cottoo at 8" of rultivat.ed IaDd will probab~y coatiDuo to be • IIJOIt importut cash CI'OJ1 aod buil of ecoeomic
.ctivity in Mali. It providcllipifiCIIDt employmcut IDCl iacome Ibroup both .,ricultw'l1md industrial prOOuctioll.,
as well as cootributiol to uports ud export l'Ubstitulioo.

Uvestoek is also vital 10 the M':~ID ec::oDomy in production, exports and as pottntial IOW'Ce of MW material for
secondary activities. Between 1985 aod 1989 it accounted for 10 .venac of 19~ of GNP aDd 26" of exports,
with a 27" share in 1991. A recent analysis of reeiooallDlJtGet 1Iemand for livestock IDd iIi~.products

. coochldes that -meat is likely to expericuce • mucb greater deIDaod in the medium to loog tetm.IU populatiOD
cootinues to arow aDd as West Africao economies beaia reapinalbe benefits of structural adjustmeut P'''OJI'&IDS.")
Mali will enjoy a c:oasiderable comparative advlDlaae in exportiDalivestock to the C6te d'ivoire, DOt oo!y in tenDs
of prices but also in terms of coosumer preferences. Most of the coosumers prefer fres.b meat due to cuJtunlllDd
relieious reasons. Mali could also increase its reaioaal competitiVaJaiS by further Ittnamlinina OIport pI'OC4.'lCIures,

. thus reducing elport costs. Livestock &bould beoefit from growth ofcottoa through increased~~f~'GIeed
cake, and in tum raise demand for c:oarse cereals Deeded to produce biaher value-added iD live.e;toek:.

,'''.'Uil.' r
m'}&.l ~.II

.(... . r ,,"

lI«c.of~,
,..~~

domestic produetioa IUd CQ1!IUIDptioa, 1beir aport ill Iood .,.icultural yeill'l (althouah thiR all not offic:iIUy
TeC:orded), lad becauJc iDcm-S productivity elf livtl\toCk willl3te.'Y IMd to iDcnued demaDd t:or CO!I'lle cmnla
f:>r uimal feed. Mali". maiD importl, (textiles, Iealb.en and milt) 1ft nuiocd ~use they are .'¥>&5ible import­
substilUtioo c:andidalc:s. 00 the buis of the compar1ilivc IdvlDtqe iDformatioo (fable 5) we hav'C alllO ICIcttcd
qricultunJ equipmeat, qjcb wu 1\aDtly idaJtified in !be GEMINJ microeotclprisc study 81 a poCt.DtiaIlIy
promisina activity.2

2 See -Mali Microeuterp;-;;;e Sector ~meat IDd StraIeJY: Stratelic Optioas fnr UsAID-. GEMINI.
Develoi'lDCDt A1tematives.lnc. October 1991.

~F"~"" •.. "" I: ~'.,

) Shapiro, Keu, ~a1ilD Anima) Exports and the DemaDcI for Meat in Coastal West Africa. - Aaimal
Productivity IDd Export (APEX) Project Paper. USAiDlMa1i. M,arcb \992.

Table I Llbows that Iiace 1985, ~':Ie shan, of aportl iD GNP bu bem vemubbly stable at IICIDC n~ of 0111I1\»,
"'.ioina $364 millioo in 1991. CoUon is the maiD aport followed by livestock IDd lold. AJ. eroup dM~y

provided 90~ of uports in 1991" with It9~, 27" ad 14" rapec:tivdy. The IIwe of exports from MII1i'.
iDdustrial pt-oductioa bas beea COIIlUteotly below 10'5. Tbe aoaIJ IIwe of iDdUltry in produetioa IDd el:poI1l1
.abouId provide lICOpe for IUbetaDtial fusure ,Uacreue ia tbc iDdustriaI CODlrib"lion.

Groundnuts occupy 5~ of the cuJtiV8lt'd land. Their previous iqxn1aDce u • cash crop in the put may rrovide
lOme promise for the future. GroundDuts are cultivated in the _1Ibera aDd western reaioDS of the country. Official
producer prices were dilCOllltinued u. 1983/84. In order to revive production, a public markcliog aaeucy Itarted
to pey paraD~ prices to farmers ill 1984/85. The GRM has improved its exteosioo eerviccs for leeds,
equipment. IDd inputs. These measures, combined widl improv~ weather conditions, I'fIlIUIted in contiDuioa

M:l*FToIr Gold extraction mdcxportl iJ also well established. In 1987.a.-..wy of Mali's minera.l~JIJ*~ with
IMt-- "i 11 United Nations Developme.ut Proaram assistance, fouod that Mali had aoud albeit litt:Hxploite!lllliDcbl Poteau.t
Km.w;. v. hi .,Gold accounts f"rdICW 80% of milling activity~ 6OGIiMOJUG-.8JIDSoci~.des Mioea d'Or.:4e«aillMpltJwboUj J:: .." • !'

lliniJtg-t>f ¥o: i11lovemmeot~ -"Prise mauaed 'with «ec:bniaI- _illCaaJerfrmDrtbt! U.S:SJR.-.aarted,~f:aoId Il~' "; .; "
:'~()kS:·rer'.,Ju", 'nKalana in 1985. Allbouah the total reserves of the KalIDa mine are~tcd at 35 metric too.RI'\"'CIIdr'pIloduetioo
~ It:. declined from 0.6 too in 1986 to .rout 0.5 ton a year in 1987-~9, ail dropped to 0.1 toD in 199O,.IS 4be mine was
. , plaaued by f100dina problems ud I lack of mainteaaDce of d.e )bysica1 pIlOt. ~ Soci6t6 des MiDes d'Or de

Syama, • mixed company with participation of the Malian GOV(mmeut IDd 10 Australian-U.S. joint:veoture (B1»H­
UTAH) swted operatiDg in 1990. The reserves of the Syama miDe are estimated II 100 metric tons aDd production
ia 1990 reached two tons. Two oeber aold deposits, at Lonlo ud at Sadioll, are expected to be exploited ia the
Deal' future. Smiu-teale aold procIuc-tioa by the local popuJllioa is 4!lIti!DIted to amount «0 lOme two toIlS lDDually.

1···_····11I·······,__11'1__.1__,- ..._--..._------ ·---.""'.11'* , _



--II.__I.,__-.J.1l1C ....,..
" • ",' . \1 ': ,"".,' ,

increases ill potmduut productioo-from 78,000 lOaI ill 1987/8810 132,OOOIDos in 1!l89/90, aud funbet to 13",000
tons in i990/91.

Coane eereds oc:aIpy \wer 70~ of MIli'o:be cultivaltld Iud, with millet, lOI'ahum, .wlllllize Occ:upYioa 38~,
27-', and 51 ~iv\'ly. Millet ud IOI'&bum are the moot important cropI in MAli, for their importaDc:e in
c'OD$\Imptioo, employmel.'t ADd iDcome. Maize bu aIiJo bcla2 powiaa iD imporWM:e. Tbe demaDd for ad
profitability of tbege three crops could iDcn:ue li~ficantly with abe arowtb of popuJllioa ad iDcreued dtmand
for livestock foed. Data 0.11 "'IiooaJ trIldc are diffiwit 10 obCain, although it is bown tbaI Ibeee 1lIdaaD,. are
liUbject to Wae fluctuations We 10 the c1imIlic cooditioos aod 10 frClqualt cban,es in policy.

A RICCOt stud,v 00 cereals reaiODAi !ride found IhIt with coosislcDt qioa.:d policiee, cer_ trade it Viable. With
domestic resource cosO of botwoeu .38 ud .98, Mali could exploit fiu comparative edvIIllaJc and satisfy the
deUWId for coarse ccrt.'\ls in UP1* Guitea ADd Eastern Senegal. Tbe study also found thd Malim rice productioo
is competitive in Mali because of the DIt1ra1 prolec:tioo that Mrili aol..~oo lfforda.· In 1989-90 reaioaal c:ereals
trade was domin.fed by Maliao aporta ofcoarse cereals with the total estimated between 70,000 ud 90,000 IOnS.'
Tboulb the iack ofdata on the extent to which they ~'C cxportcJ makes it difficult to be precise, IOrabum aod millet
are oonetheless impor1Mt in re,iooal inde with Maulitaoia. Witil improvemeots in quality, miilet c:oWd have an
important aod even large market in the ate d'ivoirc.

Mali impom'A:I $38 million ofteltiJe and leather products in 1989. Mali also has the raw IDIIleriaI needed to produce t.
both and could therefore increase domestic value added and employment by processina c Wier share of its cotton.
In 1991 Mali "xported $178 millioD of COUOD fibet aDd $~ millioo of cottoo threads. From Q total coUoD fiber
production of 137 toDS in 1991, 114,000 IoDS were elported ..~d 23 tons used domestically. Dffficuitiescxpcrieoced
by two of Mali's textile compmies will mean some desree of ClUtioo. However, with the larae uoempJoyoo labor
for~, recent cban~es in the Labor and IDve.!tmeDt Codes, upcomina chaugcs in the CoDUDel'tiAl Code, and a more
efficirat legal system, the viability of iDqstmeots sbouJd improve. - .., n. . "If .. ~nolh"n 01 t' •

• 1:''"'11' • ."

In 1989 Mali imporn'd $10.2 million of milk and milk products. GivCIJ the hnporUDC'le of livest'Xt in Mali's
ecoaomy, the size of the import bill of dairy products is perplexing. Grant and Hanei flelected cbliry produr.ts sucb ,.. I"i~'t':- if, I:.
as dried and condensed luilt. IS one of the potential import substitution candidates'. The report noted that 4bere was : .. ' ."

.:. I. .:!: ..b!>i., zedooe milk plant in Bamako produciDS 11 balf capacity using powered milk imported fi'oD' v'.c EEC at subaidiud
er ttil' : 'n ,,;ed prices, aDd los:iDa about $1 milliol..ptr ,.,.1'bis was in spite of 01' ~use of its -.eDopoly OVlll'=tlia-proceaed ,rl~S of tnt"

milk market. J" , ,. .:urrt'ntl:. I~;; t:~ ,i,v;r,j, ,"'- n' .. ~~~r~gati;"r

.',

Although milk was sold locaIli' at $.S5 to $.73 per litter, Mlli tail (Mali's Lvgest milk and miIk-~roducts producer)
paid $.87 per litter to its suppli\~rs, with seven milk producers providing 2S~ of the 4,000 liters Mali Lait was able
to buy at the subsidized price. The remainder was supplied by 278 subscribm providin,IO to 20 liters per day.
Grant and Hanel estimated in 19138 that droppiDa the producer price to $.55 per liter would make it cost effective
both to process the milk and to oJlal the market to DeW~ cf cupply.

• -IncitatioDS, Avaotaacs Comparatifs et Ecbanie-.. 1l6,iODlUl de cett.ales dans Ie Sous-Espace Ouest. ARD.
April 1991.

, -Ecbange Ch6aliers et Politiques~piQOIes.daosIe Sous-espKe Ouest-. 1NRA-IRAM-UNB, April 1991.
....;J' ... '

• -A Study of the Business Climate in Mali- by William Gl"IDt IIDd Peter Hanel, September 1988.
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The aJricuJturaJ machinery l'Ubaedor COIJIiIlJ of rouabJy 2300 miCI'OClltapriJe&, 5 mcdiWD-tWd a1lerpriICI ad
ODC Jarge eutcrpriac.' Traditional bllCbmilhst who number lOme 18,000, c.m aD averaee of $12.55 ptlI' day in
thc Bamako area, and $3.03 per day in rural U'eIS. They do DOt have acx:ess to infonDII capitnl; 60" of their RlC8
is on credit. They face strong competitioa from modem blacbmithl wboge 1'fOducU .tie of~ quality ad
competitively priced. With 1DII.l'1y trDditiooal blacbmithllryiD. to become modern, which CID be edUoved throuP
training and .rnocbt equipmmt, ibe Iize of abe modem leCtor is apecled to iDcreue.

Giveu the importance of agriculture in Mali', 'ecoaomy, die Iiabp~ fum acbi.oery (band toola, pIoupI
and tractors) and agricu1tunJ productioa is ODe of Che criteria for selecting Ibis activity. SiDc:e CIDly 33" of farmers
cnmatJy use animd L'":&CtiOD, the ICIOpC for iDcreued ge of apicuJtunI ~irwy is broed. 1he mouaJ value of
the overall market for a,ncu1tunJ macbiDerJ is Minted at $28 millioo. Some 60" of primary IflCtOr output it
leoeraled by the traditiooal daba (band 1t1OJ), with die remainder usiaa IDimal trrdioa or motorV:ed equiplDCllll.

FarmiDl systems research in Mali mrueatcl tbac~ a cash crop lCaW'io, the use of oxcu pJoup and weeder ill
highly profiu.bJe. The value of dU! liDarkct is estimated at $7.0 millioo ..-:: UlUy, with more thaD 85" cf demand
met by Jocal artiGU1li and industrial production. Motoriz.cd cqui~lDtllt is ~,' .~" !oostJy in the CMDT coUoo moe IUd
the Office du Niger rice zone, with at ID050t 2%of the total 'land cuitivated ", /lth tractQl.:l. The motorized eq",ipmcot
market which includes tractors, mills, threshers IIDd pumps is estimaltd at. $3.5-$7 million annually.

b.· . 4:c:onomic Analysis

Using t1'ese activities as the base, poteotiaJ lrowth is estimated both of prod:o:.~tion and exports, based OIl the
elimination of export I&\les and improvements in the reguJatory mvirooment. Table 6 summarizes the er..onomic
analysis of the elimination ofexport tales, while Table 7 presents~d information on the selected activities.

:....toTbe impact of the eli.mi.Pl~on of elport tues on Mali's economy is positive. With the basic assumptions shown
~. in tables'6 and 7. the intemal rate of return (IRR) is 55 %, and the net present ~uc (NPV) using 12% IS the

discount rate is ~24.S million. Alternative simulations around the basic scenario show the project benefits to be very
A: .r" stable with respect to changes in the parameters' In the alternative ooe scenario, the IRR increases to 62% u th"

NPV increasu to ~28.2 million. Alternative 2 bas an IRR of 48% aDd a NPV $16.4 million.

II. , • ;,ele.:l.eloTo judge the reasonableness of these summary val~ we eo bebi.Dd abe .",elate val,~ into IlDIDC of the selected
0: 1 "" I,. fromacliv~tieson which the aggregatioa depends'. Only the cumady leplly exported activities beGefit directly from

. the elimination of export taxes, even aoougb illegal exports would also benefit by DOt havinl to pay past costs
incurred in smuggling. In this respect the benefits to the~DOmy are underestimated, with their distribution biased
toward the larger Icgal oues.

'1 See GEMINI, sm:£ib

, The basic scenario depeods OD the assumptions aDd panmeten of Tible 7. The altenaative 1CaW'i0l arise
from changing the parameters of supply and demand response &S well u those OIl the employmeat charlcteristics
of production. Alternative one is the more pessimistic ODe in which all the parameters are :'0" of Ibeir ~mlue in
the basic scenario. Alternative two keeps abe values of the basic 1CCDIri0 for employmeut r.nd~ but iIk'1'eU:S
the supply respoDSC by 50% that of the llesic rceaario.

~ It is important realize that the evolution of Ibe ecoaomy in response to the broad reforms undaway if,
complex and cannot be fully predicted evee with mo~ and betIef daIa, aDd ~re co~lete -aoaIysis. Extrapolations
are bPsed OD the kDo~ structure of the economy, whichl~ cNngc in response to DCW iDceDtives IDd
opportunities.
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1"be biaaest and more trID.IpaJ'aIt export, coUoD iJ apocted t', beocfit tbo molt. Tax avmp of 8" I'ClIUIt in an
initial transfer of over $9 millioo from taxes to.abe eccoomic taeots. CoUoD apotU are expec:Iod to iDcn:ase by
over $900,000. Thi.. initial increase .i.o ioc:ome lrisina from developments in cotton is exJ*led to acoerale

additional ecooom.ic activitiea of over~ millioa.

Tbc OCher IOlectcd aported procIucu Jive IimiJarbcoefiU.lldjUItiD. foIlbeir CUI'ftDl Rlativo coatribulioa to fIlporlll.
With reiard to poCeDtial oxport IUbstitution activities, textiles IIld I~rs are most importmt. AD estimated $1.7
millioo is expected to IUbititutc for cum:ot imports, while edlljtioaal iDeomc from Ibesc revCllll" would be S1.4
million. AaricuJturallDl>Cbioery lUb6t.itutionwouJd ICDflI'IIe $270,000additiOllll reveaue ioitidly with llUbecqueot

$160,000 derived income.

The employmcot implicatiooa of thil reform are abo lipific:aot. 1be limuJatioas Ibow Ibal ia thO buic lCIlDIrio
15,185 jobs are created while in alternatives ODe IDd two, 12,161 md 16,448 jobsare~, respaetively. The
~iatively hiaber sensitivity to the omploymeot~ Ibows the uteot to which the project dopcods OIl the
ability "Jf the ecoaomy to respoad to opportunities. Tbe coaoectioo belweea the decilioo to iDcreuo productioo and
employmaJt is ltrODier to net beoefit, which is Del of the re1aIcd COlts.

The ovC\"Whelmioi impact from thtSC selected export activities, in which colton, livestock, textiles and leather wiU
conlribute over 75 % of the expected increase in employment lO

, will be the creation of naral jobs, primarily amoog
farmers lind herders. It is estimated that only aome 10~ of the employment created will be in urban areas.

: 1 ~l'

i
I
I

I

~<.r:~ 10 Note that aU this employment will nOl be solely ia these acti\ities. The employment Irisin, from increased
• j.. • domestic demand due to increased income will be distributed to oI1m' items produced dome&ticaJly. The distributioa

of employment aeoerated from these activities is Ibowo at the bottom of Table 7.
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ANNEX C: PRIVATE SECfOR INTERVIEWS

As discussed ill the main text, the ~-U proaram was desiped u the next loaical *p ia improYiq the MaliaD
iDvC5tmcDt c:1imate. ID thi. n~,ard. the obj~ve of tbi. year'. PRED proJruD auiltaDcc it to move further dowD
the path to direct eoc:ourapmeat ad IUpPOIt to the private 1fdOr. AI. tbtJ PRED pIOII'UD bas ill rootI ill the
dynamica of priVa1c IlOCtor activity, tborc it • areat DCcd to~. u thorouahJy II possible, the Malian
busiMss climate.

lDdepeodeDt anaIylle6 may be UJeful for cI.DrminiD, the oouaraiDta to dU~ powth. but ia the tiDal aaalylil tberc
it DO better IOUroe for appreciatinl the IliIUalioa tbaa tbe MaliaD.privAie IteCtor il8clf. Ailbouah the MilSioo bad
apoa.sorcd priVaIe leCtor survey•• et.e mod receot coaduc:ktd by BECl5' in 1989 and by Grant aod HaocP the feu
before. the Deed to update them bad beeo 4:Umo~ witbin the Mission foK' m.• time aDd also eDdorscd at the PRED
reviews in WasbiDr-..oo. With thi. id miud. u.e MiBsicm UDdertook :l lICries of iatetYiews with lcadin, Malian
iIldustrialim, trIdmt, fuw1ciaJ intermcdiaJ'liee cmd otbr.n. with • view toward:

(1) obtaining. beller and more ItnICturcd view of busincsslIlCD'fl atti~udes toward the current investment
climate;

(2) constituting of • permaoent private sector c:oosuJtativc body that MissioD and PREO proaram persoaDC'll
could use as a soundina board; and A . I

(3) foUowinf up OD the 1989 survey by BECIS of the effec.ts of the first round of EPRP r:.:orms OD
the priv.te sector.

II! !I 1. Description 1'''0'

J c1lw • ..u,,,:.

snnilar er , '.' E. 0&:

quesri..•'
of ...""

=', .. \':"T"t ..
!; .

The pro,nm of interviews took place in January, February and March 1992. The survey involved th.::
adminiSlraliOD of a questionnaire by a team of two to four rwrcsentatives from the MissiOQ,~RA.pccasioo from
L'-e ColDIDeI"Cial Of.fice of the Embassy. lhe team fo~y interviewed 27 firms, aU i&~.~ium to wae

cateiOry. ,AJthou,~. some ~~ve as f~ ~ ;~~t empl~Yee6. eYCU these ~I! {IfM)'~ I~~,.. t.

such that"~I~y ~;~.~r ·~-\b:~Y appear.tries·\\'ld, . Snme of !. '''!N' . ,. .. "i".,'tsector. hu;:' ;r· :.: .. ~.: :
•. ' ~ (. :',1,." n' "7?fTImir' f ; 'I' thl!' C"" • I.'" ·Iarlle, ~l'"' 1 \' .,. '.N!

Firms were categorized ill, ~rdaDce with the practit:e of the Ministl)' of LaOOr. SDI..dI ~:ba~ five or fewer
permanent and temporary employees, mcdium-size firms have between five and M'eDty, and luau firms have more
than twe.oty. The largest firm in the sample reported baving 250 employees. As Doted, there is DO accepted
definitioa of mi~terprise.in part because the micro-a1trepreueur is likely to beloag to the informal sector and
thus Dot dedare the Dumber of full-time salaried employees (see the discussioll of this below)•.--..
Firm.40 in Mali, as elsewhere, can be de:scribcd as beloaging to the formal or informal sector.

A. Bow the suney was conducted

'For a discussion see D...l Sui and Pierre de Rad's ·Filica1 and Replatol)' Reform Impact Assessment Study·,
May, 1989.

ZWi.lli&uD Gnat and Peter HI.lDel, •A Study of the Business Climate in Mali'". September 1988
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The informal aector is thoulbt to ACCOV.nt for 501 ofurban jobs and ,coeralc more income thaD the eotire farmiDS
sector. It includes services CODlJCCted with cars, trm'ipOrtation, or lal1ddries -businesses which do nol appear in
ecoll1omic statistics, such &6 door-to-door sellin" Idailiol of traditiooal cnftwork and mlDufacturcd objects, ODd
smugGling.

c. C"~mmercialllDd Industrial Firms

•. ,formal leCtOr

The majority of formal sector firms in Mali an: commercial mnature rather than industrial. There an: an estimated .
4COO formal commercial firms in Mali and pabaps 3S larae formal lDIDufacturcrs4

• The colDlDCfCial firms':
interviewed an: principalJy wholesalers (grouLrtu). Most an: eapaod in importiDl cereals, tea. lUlU, cloth and
other consumable household ,oads. Some an: lpeCi'IiUld in a particular product line by virtue of In exclusive
distributor's license. Nrwoly every ODe of these imports other thin,s as wen. Tbere an: a few expmtas, but very
few firms aain their liv1clihood principally from exporting.

The formal priv~ Mdor employs 9 ~li of the ective population. Some 211 of these form !be iDdustriallabor force.
The wm.iAcdweoctor. with 261 of the t.bor force, contributed $01 to the Il'08l cIonatic JWOCf'lCt in 1989, &I

compamd with 501 for qricu1ture.

The laStlIt iDdU8triaJ CCIDIUI, publilbcd in July 1991 !ly abe Ministry of Fi.DIoce. liltS 186 ~orpriJeI withiD abc
-1OOdent industrill1lDCtorw• lDOIlly located ia tho~~o Dillrict. followed by abe Sikuso (131),~ (11 ")
end Koulikoro (81) RslODI. Coaceotrltioo bas lIkeD pIKe ill abe fooJ, boverap, toMcco, tutilCII, c10thinUaDd
leather industries, ICCOUIltiDl for about 601 of aU jobl. In apite of the patiaUy divCllJUlI iuterelll bCltwocD
manufaclUm's and the collllDClCiaI operators it is imtructive to DOte that WIDQIt industries were .~ up by Malian

,Indeww•

•< According to DNSI 1989 estimates, th~ informal sector atCOUDls for 63~ of ecooomic activities and, accordin, to (J
the traditional ILO definition, wincludes small indepeDdcot businesses, with or without employed workers, baving
low orianimtionaland If.lCbnologiCIJ standards, whose main purpose is to create jobs and sources of in<:ome for the
people concerned, insofar IS such busmCS"S are coaducted without official approval and elude the cootrol of

...."'ministrative supervisory bodies,in charge of enforcing the RJU1atiOOS on taxes and minimum wales IS well Ai ... j .. "I,

", ,lIimilar ~tmeats coocerninl fisi2aJ mallerS and wortiog conditiODl. they are UDdcqrouDd lIl:tiWiosw. .. ,II" \0 "",'hich 'j'l

The ILO definition, a1thougb comprehensive, makes it difficult to estimatf; the Dumber of informal firms and their
'a~ Icontribution to the ecoDomy. A clear line CaD be drawr. between those v..110 peay the pawlle (annual business tax)
~tand tht>sc who do DOl. This is the definition used by a leadina filal and acoountin, eervic:ea firm iu MG, which II

:..:t: ,. lht ... i,-,nnalis CUJT1~tly researcbina the question. The peal majority of firms-estimated at around 9OI-Il'C in the informal
lIDIf T 01 roe· _lS:torilbut their .me add the~Ii of their Operations v.m.l"\Videly. Som8JDf the infoaDIIetir1na UWiII 'S niilb6 atx, \ '
..... :., - OJ I,,"~ oJup, ,employing hundreds c~h"otten. ''"ODe or \WO'of the c:oaoeriIiaI fums ill t!le'IWrvey, 'Idtboog~te·lttp,nature Or,

could be considered IS beloDging to the informalteetor. "Jr"l- WW' ,

'Club du Sahel, Le &eteur Prlvl all MaU, 19b';.

4 The universe of industrial fi~:'ofwhich the GRM I~rds 186, includcl; balceries and a series of.maIler
eaterprises.
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Tbc firma were Iel«tcd for this survey DOt in proportioo to their n:presaltaUoo ill the ocooomy but principally u
• functioo of their eApccted ability co produce ~ful information for this analylu. Alterin~J lIeVOOaI larIe
colJIJDC:Cial (import-eltport) firms it became clear that commercial firms' viewa were IUfficicatly bomogmClOUl that
further interviews would DOt provido MlditiooaJ informatiOll. Ftuther, lDIlDy queIItiwlI, IUCb • tboIc Idalin, to the
IDvcAma1t Code, wer0 DOt applicable to their operations. The .....,Ie wu therefore cbaoaed in midstream and
more iDdUltrialiItl 8ddod. N... were cboIeo from tho MaIiaD BUIiDea J.ePby~ da OpImleun
£conomlquaJ, from a clicot lilt mLintaiDcd by the Embu:iY'1 Comrnr.rcial Office, IDd from lUaestioas that
IUI'fIced from tbe iDtaviews,lbemIeIv..

All but • few interviewl were held with tho CEO or equi'JaleoL ID lBIDy c:ucI die CEO IDd li& chief IdviIor (chief
accountant or factory lDIDIeer) were both preeeot. III ODe cue five persoaI were preaeot for put of die iGtaview,
including aD outside maoaecmcat CODJUItaDt who hIppaIed to be in the office wbeo the intaview be,an.

As can be ICCG ill abe interview results, there U • marked differcuce in outlook, perceptioo of abe role of the
eovemmeot, IUd lUaestiODI for tho futun, IIDOIJI cnden and iDdl151Jir.liaU at aU levels. Apart from other fictors,
this difference is reflected io the teDaioos within the Chamber o! Coo1men:le (ClUJmbre de Commer« et de
l'lndustrle du Mall, or CCIM), which came to. heed dUMg the NOftmber ElGU GhaballX. lDdustriaiists complain
that their interests are oot well represented by the CCIM becaUIC traders are over-repreBClJted. The difference ill
appro.ch permeates the interviews IS reflected io abe responses.

2.' - ..Questionnaire

The questiollDiire contained fourteen categories of qUt'StiODS (cf. following table). M. rule all questions were
asked of each firm, but 150me were deemed inappropriate fQr CCI1&in firms. For example, questions about export

. s,. '" taxes were not asked of firms who Iwt 00 involvemeot in exporting. M the interviews proar=;ed "ud patterns
." ':' , Ib~m" -I ,~, emerged io thewaY'~ 'CIuesUoos were ao.swered, the team reformulated the questioas or iDse~ ted~ earlier

or later iD '''e iDterview. '1be respoodeat was CDcouraeed to pide abe discussiOlllDd to spc:ak of items of interest
to him (or, io ooe case, her). A sum.awy of the results is &5 ~~,;k.ws.

- , ,~:, e. QuHtioo 1 : Nature of the &1I~risc

~.

'~~ aro\J1l.1_
III r",t' &riel '

I

AcoOrdine to tbeaoiUb6!lbove, aU firms iDterviC\Wic!~ iD ibe formallllClor. $eveo ofd.e firms,~~ 25%, ~~,~, ,',
" were commercial iD aature. ODe was. service firm (3" of the sample), and Ibe remaindllr were luee ud small

manufacturers. There Was. wide variation ill products manufictuRd ad of rechDology used ill the lDIDufacturmg
process, raogiDg from artisanalactivities to sophisticated pla~cs aDd chemicals.

Firm sizes ranged from two employees to 300, with an average of 62. The smallest f... os 2Iad few petIDlUJcot
employees but many day iaborers or contractors. For example, the smallest firm with two CDJ,l'loyees birOO as DUlDy
IS 200 day laborers. Althoup firm size is amaU by iDtematiooal staDdards. these firms were among Mali's wgc:st.

Of the 27 firms that comprised the Ample, five were nm or directly IDID&pI by expatrWes with ,ome depee of
M.lirm participatioa. ODe saWI firm IIl:G ooe larJe ODe were NO by familio. ori,maJly from die Middle East 'MIO

baol been in Mali for two ecoeratioDS. OoIyooe firm appeared to be fully owned and operated by • I~ilgie

expatriate. AU but ODe firm wOle NO by men. The woman respoadeot hid beea • participat in the AJD-fwldcd
voluotary early departures program. Most of the businessmec were literate, but ODe of the IlIIest tnders was oot,
and his French Iao,uage ability was very limite:!.

_'ib••.." .,•. '.r"
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6. What reform would )'ou like 10 see the eovcmmeol uudeNke?

7. Do you think Ihallbe E1lJ1s Glnlrera took your needs into consideration?

II

~.

.:1

... t. ,:' r

L. QuestiOD 2 : ~rreollnvestmeot Climate

Wbtt~o roo W~f.tbe ~POy~on propam? Is it beiDa corrcctly implemented?

II-, i.'l"' Tr"1'" .
Does your firm e1.port? If so, 4'd life. abolitioD of export lUes bav~ • favorable impact?

Are.you aWIre of the AID-SJ.~~ ~tura1l1djustmeot reforms (i.e., tbe EPRP-fiDaDced
refo~)'! Have they belped O~ hindered your activities?

, i" ~ I t· i:tl'
Have.)'ou beard of the Commercial ~rt (tribunal tk commer~)? Would you be dilipOSCd to use
its serVices'!

What is your view of the Diner/on NaJionak des A,[faJre.s Economiques? Has their role cbaDeed

visib!J Itin.~ ~uch 1991'1 In ~~!Lw~y~,
. . fill I' T' t.,. !', rJo:lCl(ed., tht 5 .t 1 "
W~re: your GpCratioDS affrcted bY(l~..no1eoc:e of March'!

14.

12.

13.

11.

10.

9.

8. What do you think about the reoreanizatioD of the Ownber of Commerce and Industrie7 Are)'ou
in favor of the creation of a Chamber of Industry?

2. ID a JNCI'II way, "mal do you think of Ibc c:urrml inveatmeol ctimale?

3. What are the aWn facton blockine the expmsion of your mtcrprillC?

4. Whal do you think of the revilCld IDvestmmt Code?

5. What relation do you have with the c:ommerciaJ bub? Do you obWD workine credir1 What i3
required for coUateral?

I. What is IJ)G) nature of your IIDWprisc? How many employoes do you have, both here aod at other
IocatioD.li'? Who are your clieot.s7

It is iDstnactive that every iDtervi~ (21 of 27) complaiDw'that toes were too hi,b. Those involved in importiDa
ad uportina e~'·,·,.,r intermediate c!' fuUlIaoocls laid that wstoms duties arc too hiab or out of ~YDC with those of
Deiabborina CO' .' dies, ClUSin~ distortions. Even those who acbowledaed abat lOme cIecreak.:. br.ve lIkec place
maintain that tax rates are in aeoeral hiJb even dloueb tal cSccr-:ases have lIkea I,)~~ J~,~ strikinI. tbou~ 1bat
wllea the question was asked ~ater, must did Dol cite hieb taxes IS their chief problem.: inr

This question produced the lonaest and most iutructive raponses of the survey. probably bccau. it was the tint
que5lioo asked and smoDa 'he most opeo-ended.

Busm.smeo were ,eamlly critical of the fiscal and reaul'tory system, "~ib lOme coaceded that it had
ilwJproved somewhat over the last few years. Toes are too hiab, respondents ,eoenlly remarked, in COmpu11OD

with those of Dei&bbori.n~&tates. This remark applied to cusIOms dutif'lS, iDcome lUes, indirect tues &DeS nui.aDce
lUes.



\IDC~'m~ 04,)"" tsIC: Blnlfice Industrltlltet commerdalt (business profits tax); lOR: Impbl glniral SlIT It mall (iiiCoiDe tax);
i ... l~... . Paltfllt: Business license; mtJinmorte, a tax on plant and productive equipment; imp61 sur It motnujonder (jnoperty

tax).

~ ..

(1) Fiscal pressure

JI,h:ro Il!'" ,me 1llI~' F~d COD~Dl)f,b·". n.:!:ciDt: was f ; , .
..aTl\.>in,· .". "\f\"lird-{~(, " r" nr :oans from ' - ·f the ef1tt'rrri~,., ' •. ~ \ ..

Although excessive taxation and import duties were cited by iDlDy • an obstacle to developmeat, tlearly aU cited
the problem of smuggling and contraband. Interestinaly, manufaetllrcrS cited this problem as ofteb as importers:
both are affected, commercial' firms because of direct compctitia. ill importin,and manufacturers bec'''5e of
products produced elsewhere subjcct to lowo:r tax reeimes.

J()oe quite wle firm we interviewed does DOt pay the TVA, u iI benefits from I special agrimelll under whic i!
·J.)Dtinues to pay the old lAS.

Wholesalers and industrialists are subject.1O slightly different fiscal~ by virtue of the diffcreoce in their
businesses. 1be.TYA is paid".arpr firms' but,-as was lX~vdIe.r.fuller firms coatinue to pay otbcc'taxes
(DIe, IGR. paltlllt, mtJinmortt, imp6lSII1' It TeVeIUl jon...in" ad .North). There is an usessmeut made by the
w authorities (the Dirtction Hal40MIt tk l'lr.dJutric, DNI) based OIl I cb,H'·to-door survey in every aeiShborbood.
The DN! produr.es ID assessment (lmission) which~ firm may 01' may not (veotually pay. The cod result is a
low tax yield and an erosion in respect for tax authr,rities.

Although all named taxes as a problem, the frcqueocy with which tbis topic U'06C, and the r.ct that it was DOl; ~r

cited as a principal constraint to expaosioa, may be explained by: tile composition of the sample. 10 aeocral,
manufacturers cited regulatory and leial problems as more of a COGSInint to expansion than did ccr:adCl'Cial firms.
Larger firms mentioned tales less often. AU ciLed the GRM's incx.sistency in the application of regulations and
taxes, saying 'ils M SOfll pas slritUX'.

Customs duties am another element much disparapl by busjnessnrp Cotrrnterputu oomplaiDed about the hiab
level of the rates which makes their products more expcasive .... thole IDWUled ill. IDdustriaIi&ts aI80 are
CODcerned about the high rates because it iDcreaseI Qhc price of illlpcrJted nw lllllerials .ad otbU iIltermediary
products. Many firms ,ave eXAmples ofunfair compctitioa rauJtiDJ from customs rates diffcreotials betweca West
African countries.

C·5

The tax authorities fRqueatly close dowD "'sin I eI for lMlIDpaymeat 01tala. ThiJ eituatiO!il, ill additioD to Cl'MtiDI
I bid reputation for the firm. interrupti itilCtivities IDd iDcrcuClIlbeir difficulties. MIlly firma deplored this
procedure.

Some rcspondcots su£JCSlCd that :ax piellUiC is YCfJ JUab due to the ...uTelative tia 4~f the fOllDllIDCtor which
bears the tax burden. The fial code is clcu'ly complel aDd informatioa is bard 10 come by, pcrmittiDe abuses by
to ~eots. Enterprises of I certain size CID procwe abe anices of au elperts to usiM Ibem in the ' 'IDeDt of
their wes. and the IUJCSl firms do, but that it'DOt the cue for the -.;ority of blllin • The comple1ity of Ibc
code Ihcrofore iDcreasos trlDACtioa COIla with the pemmeat aDd faa iDceGtivo to l1lIDIiIl ira abe iD.formal8OCtor.

Ih~sinessmeD are quite specific in their analyses of the problem. o.e iDdustrialist defined the cliffereDCe betwceD
fraw:Je (smuiglin, via falsification of papers) and tolllrilbande (wbidl also means smuagliDl). Ac:c:ording to him,
fraw:Je is an unethical practice cbaraderiz.ed by UD'Jerinvoicinl, kibinl border auards, and aimiJar practices.
QJlIlrabande, OD the other band. consists in Ivoidin, passinl throuP the formal import system entirely. Both are
bad, but COIllrtJ1xJNk is worse because is produces DO bcoefit to die Stile wbat.soever. FrtUII1e produces alleast

i:
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lOme reveoues, eveo if they are patialIy ....,bed by dj....... MII'MIII officia!l.~ baa iDcreued
mlU'bdly since the eveaemeuts, Waely beNnse the SGS" baa I*Il 10 effective 1e ndllcina &lie iDvoici.l18. 11aiI
fon:cs firms to lvoid abe borden ADd IlDUU'e cludediDely. $OS was cri&iciz.Dd for tball'lelCla.

De5pite then CODOeIDI, cbo IlDUUliD. problem wi1I DOt be IOlvecI by Iiq»Ie 1illllDipullti0D of die CUIIOID1 IaritfJ.
ODe cue in paticuJu i1IustnleI this point. A cortaiD MaliID DllDu&cturer produceIa food product uaxIer~
from I Europeu finD. AI it iI.widely 00QII1JI)Cld product, tbe EuropeIIl pInlIlt bu lPcal...... ODe finD in ClICb of
leVeraI Sabelian couatriel, to produce tbe prodnct. However, IiDce IfNeI'II of die DeiJhboriaa CO\IIltriea U\'e WIlIk
curreocies, there is • IIroDI prClRiUl'e for IiDUUliD,. HeR the product is ideatical in eIdI of die tIrJfiC CWIllriee
IIId the import duties are more or .. die 1liiie.

c. Questioa 3: FICton Bloctiol &l;lIDIioa

The 1ID.e of aoswen to these questioas, .in order of fraqueacy, Mli'e (I) limited mukelliz:e, (2) difficulty of IlCCClII

to fiDaucin., (3) lDJuUliD., (4) tax IdmiDistratioo, (5) lick of iDfruaructurc, particularly for lrIDIpOI1I!ioo, (6)hip
eDerlY prices, and (7) leo&thY administrative procedures. M DOted, the size of the market was hy far the IDOII
frequently cited. It;5 interestiD. to DOte that the level of &axes was DGl coasidcred II r.ctor blockiDl elpansioo.
ODe presumes that iallDS in fact pass OD til ..ymeats u a costs of doinl hlSiness. ID this perspective, it is dear
why market siz.e and similar items were so freque.otly cited. It is also interestinl to DOte tbalaovemmeut behIlVior
(items amenable to modification by the sovernmeot) was implicated oaJy in the fourth aDd IIeYCiIlth places.

d. Question 4 : Investmeot Code

Surprisingly, the Investment Code was DOt ID item of much c:oacem to anyooc interviewed. There bid boea a
revision in the Code in 1991 but DO two persoGS interviewed seemed to IIJ'Ce OIl what the terms of the DeW Code
were. T\V~ interviewees stated that it did aot matter wbat wu in abe code IiDce each DeW iavalor obcained hi. CJWD

a8~n1 UDder special terms with the Ministry of FiDaDce. Two finDs~ that the Code sbouId be :m.ed
to permit unlimited duty-free import of productive cquipmeot, aDd aaothet slated that this Was already the cue.

I'I~ \I1~·,,; .' ':lr~t::S:.r J '.,

e. QucsCion S : Com.merciaJ Baaks "-...:1, _ ...

:. '~:. -.'. eo' ,~a1>t1s;; .eit..~ •. : .I .. S. sucb B: r,.; Ictl;;e '\~ 0' ·tdll:i~aigro"t'''' '" 5\; •.•; ••r.1D'6'0ri::'
~,. b :.:6. FiDaacinl was froquenttydited as a pi41blwL. adlOllliD'" ita COIIIlfaint toexpa" 'CIa.' , IS. bClUI.e :J,;O()'~Ii,q:

~ .. , 'In' "rl'''TJJ of the alterprises which rely'On aelf-fi,w, •.,put forwftotbodiffieulty ofobIaiDiDClomi fnJaallbebIDkiDi &)lICaD. ,i linn-!~I

Banks are blamed for not providinllD Idequate level of financinl for private sector projects IDd dooors were
CDcouriled to press them to do &0 or to provide credit tiDes. Some blamed the bIDks' insistCDC#' OD exttlordioay
levels of collateral. Others did Dot eveo coasider banks u lIOUn:es of workiDl capital.

Some firms reported DO problem with fiDancml. It seemed that firms who were Ile1f·fin·ry:ecI and. those who bad
rece.otly benefitted from credit prolfliDS were less likely to complain abouI the problem. What became clear durinl
the interviews is that the bank<lient re1atioasbip is a complex subject, dW it almost certainJy varies from oae
business to another, and that it is DOC ameaable to limplo repJatory aDd IeJislalive IOIUlions. 1bere is • furtbcr
discussion of the credit question below.

. ,. Ii. o.i. .r.t • " . Uo

" Swiss firm, the Soci~ G~e de Swvei1Juce, which has beea hired to inspect all imports to Mali aDd
verify their value.



f. QualiOll 6, : Paopotal Reforms
. .

1'be most frequeatly sugested reform (cited b:y eYeD tirm;) was to i.DcRase accea 10 fiNn•. 1DIcr'eaiD.ly, two
re&pOodents suuemd that what was most DClCCIed WIB for the aovctDlDl:llt to follow throu&b OIl what it said. There
is a perceptioo tba& the ORM ...MIl bul.d0e5 DOl c:ury out the proJlIIDI it plop<-.

I. i Queltioa 6 : Ptopoel Reforms

The most frequcmtly IUJJtlI&ed reform (ci1ed by IMlD firms) was to u!creae 8CQlIII to fiDlDciaa. IDtcrcstiDJlY, two
respoodents sugested that what wu molt Medtd was for the lOYerDIDIlD! to foUow duou&b 011 what it laid. 'Ibcre
Ss a perceptiOD dW the ORM IpeIb well but dDel DOl c:ury out the pIOlfIIDI it propoa.

b. QueaiOD 6 : Propoeed Reforms

The most frequently sualested reform (cited by UVCID firms) was to iDcreue IlCCea to fiDlDciDa. Interestioa1y, two
re&pOodents sugesteel that what WlS most Deeded was for the aoverummt to follow tbroup OD what it said. There
is a perceptiOD that !be ORM speau weD but does DOt c:ury out the proanms it proposes.

Consistent with other answers, lOme firms uraed the ORM to provide iDcreased protectioo aaainst smuntina. ODe
sua,iested that dODors belp to iDcrease civil servaots' aJarics.

In summary, most of the responses reflected a view that fomp doDors CID serve as a useful iDp.G"locutor, a third
party iD discussions with the aovernmeot. It is possible that the frequency with which fiDaDciDg was offered as a
response was because the respoodents bew that the interviewers represe.oted a dOoor qeacy.

hie..

i. .: QuestiOD 7 : Etats GeDeraux

The EtalS Gtniraux du Commerct et tk Z'induslrie (bereiDafter EO) was a serics of intensive meetiDas beld ill
"06. '18fli&-Bamako iD November 1991·for IIpproximalely ODe week. 'The EO brouabt COJetber a wide variety.of fin.,,,, r,l

a::. !lwaDd small, to-discuss the C03lSlraiDts to private sector 1leveJopmeot, aDd propose methods~ IdrftClSSiDa them.· ~:11.

and ~. \1CwiD~~aIpNp was -s\~~vided iDID wckUIc POUPs 00 ....ber of"-vaDuopiCS;,lUdlu fiscal..ia:la aocL~..ti.toI...~ I . n. .io..
":. .. ~:"lIm~tmatters,aod the recuJatos,reayieonment •· Eadlwon:ma....p cootaineda·represeotatiwffio..Jtbe pIInlIIIlIDt"llI~ .,. . :1 I

''1'1 'Ao·.~usually the MiDi5l1j'of~ is weD as privalnector lepie-uwives. ·The ooaclusiOll5tbey readied ~. = 2 a \'0; "h·· •.
viewed IS repl'CSCDtma the views of both the private sector ad the IQvemment. ,. . ..

Most of those interviewed believed the EO meetiD,s were very useful and did iDdeed represent their iDterests. A
• ,.. surprisiDl Dumber (around tweDty of the firms iDtervi~) bad directJy participated iD the debates, aod those who

bad Dot bad either attended some scssioos or listeDed OD the radio. Althoulb all n!lIpODdeats were familiar with the
EO, there were ODe or two firms who did Dot. Most believe that the recomrneod.1ioDs Ibould be eucted ~written
aDd ibat the GRM is procru:tiuatiDa iD lCUdyiD. aDd implcmeatiDa tbem.

It should be Doted iD discussiD. this, thou.b, that a aoocl Dumber ofabe EO recomllJ'll'datioas cooc:eroed furaiveoess
of previous debts owed to the BDM' aod oCbcr official fiDlDcina qeacics, • topic that doGars would DCA wish to
become iDvolved iDe This feature reduces the usefulness of the EO documeat as • clear "atemeot of Ploposed
reforms.

•A plethora of unpaid debts to the c:eutraJ developmeot bI.Dk (the Baoque de ~veJoppemcot du Mali) brou,bt
about its failure iD 1988, with severe CODSeQueDces for Mali's baokiDJleCtor. Maoy of those w.e debts remaio
UDrcpaid, despite v&l1iaot effiJrtS by the ORM to collect them.

(;·7
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With reaard to the administrative tribunal. most recopUzed the oame but believed that it was Dot yet operative.
AmoDa the firms with whom the questioD WIS discussed at areatest lenath. dJouah, the seatlmeot was that this could
be _ very important reform. ODe respoDdeot expressed uaeasiD' 't the prospect of tWna the State to court.

, ......
QuestiOD 9 ; Commercial Courtl. 'I""~ r. k.

, Ji:'Y· ~I,

j. Questioa I: Clamber of C'nmmen:e aDd lDdustrie

This topic provoked _ variety of.nactioas. mostly uafavmable. Tbe divisiOD betwaeD commercia! IDd iDcfu&ViaJ
firms was c1euly DOted here. for the CClM is v;ewed by a Dumber of IDIDUfacturen as the tool of the~.
III or.e IIClDIleo Ibis is reuoaable. _Ibe pat majority of..mlGI beIoaa to die rom"""'CiallClCtDr.

The ruuestioa IDOIt ofteG made to improve the ofprdntjoa ...c:bIDp ill leldenhip-lbe lick of directioa u
more a matter of pcnooalitiCil thD 1D)'thiDa else. Two of the firms who arped~ strooaly for Ibe unity of abe
CCIM were ill &d ICtive memb«a of the CCIM baud of cIirecton. Amoaa tboIe wIlD were DOt IDtn'bm of the
baud. the criticism was raised Ibal ita direcfor& beaefiued UDfairIy from their positiou. MID example, OM firm',
pr:sideat lUlleaed Ibal abe caM'. leldenbip was beaefiUiq penoaaUy from IIIDOW'Cer"'IJDts of "'P""FS
opportunities which sbould have bD aiVCll aeaenI distributioa. but iD5tead were UIed directly by abe officials.
ODe expected reauJt of this survey was to be tJl., recommend·tioa that~ CCIM be diaolved ad nplaced by _

'purely private IClC&Or eotity. Tho reality barDed out to be much more complex. To beam with, the O'mba' of
CoIllJDm:e aDd lDdustrie (CCIM) ill Mali is based upoo the French model. It 1el'Ve8 aD advdory role to the
IOVenuDCGt nther thaD as • vehicle for purely priVlle IOCtor intaats. M 1UCh. it is DOt merely • tedmical maaer
to dissolve the _gODCY, since it is at base a put of the Ministry of FiDaDce. Furthermore. there are Itrooa hieIdeD
passions aDd • IODI history of dispute UDder the rurflcej Ibe&e elemcats are oaJy partly UDderstood by outsiders.

All but two or three firms had beard of the commercial court. aDd most knew it was functioning. Most had had
lOme experience with litiaatioD, or dealiDp with the formal leaaJ system. All firms asked had _ DC,llive view of
the civil court (tribuflQl civil). perceivina it as CODtroUed by a small interest aroup aDd Dot a aood forum iD which
to receive a fair Irial...They felt that the char,es ISSeAed by the court in order to resolve disputes were excessive.

;'I:lf. Two firms spoke ofa fee, _ function of the value of the case, levied by the court against the plaintiff.
j. ;,ar.

Without exceptioD, e\'eryooe interviewed preferred to 101ve his problems d "tunlable rather thaD have recourse to
,m!"'" the COllrts. ~forltwo reasoo.s: first, that it is imptrative to maintaiD amicable workiDa re1atioas.mooa all

,parti.:s. ID a small kloDDtry like Mali, where lDIDy pwple bow each other. ODe ClDDot'.fford DOl to be OD IOOd
cbwJi:i t. "\.:I~terms'Witbotbee-t_*'P"rUeD. Secondly. it costs to lot to JO to court ad dwso are charaes that AuntJHM: avoided" ,.-enS I.

I f'U""', or, :n"if at aU possiblo.' iNa ale would 10 to court over a small claim. Wbeo pressed to name • fiJUre. ODe penon
".ll'! ,,',1 I .....suagested that~acsDoffbiiaht be arouud 10 miUiOll'CFA -. matter of less value thaD tbat would DOl be worth

pursuiDa iD court (in ~t. some peodina cases in court are 1mI11er than that).

Most answered, quite understandably. that it was UDdeSirable to ao to court at all. Those who had aODe for ODe
reasoD or another bad bad UDpleasaat experiences. BusiDessmeo saw Ibe major advaollge of the Commercial Court
as beine I1ID by ~usinesslDeD (there are two advisors appointed from the business community to assist the
maaistrale), and DOt by civillelV&Dts. They would be more likely to render a fair decisioD, iD Wae~
because the judps are businessmca like themselves and beoce UDderstaDd the issues better. MIDY also felt that the
courts could assist them in freeiDa up litilated fUDds. ODe respoodeot lilted that the CoIDIDCI'CW Court was
preferable to the civil tribunal u it lDiaht be less tlxpeasive to briDa • case there. IiDce it was possible the fee
cbarled could bt lower.



L QucstiOD 10 : Dim:tioll NiIli.onDJe des AJfGira EamomUJws

After the '-U aDd customI autbori~, DNAEwu abe .ovcrnmcot lIeGey mod frcqueotly cited by re&pODderats.
It iI DOC difficull to ICC why. Staled limply, DNAE', mmdaJe it the mmaaemeot of ...y upedI of Mali',
ext.emal trade reaime. Ra'pouible for price aDd trade policy IDd CIlfOl'telDllll, DNAE iI beiDa lipificutly affecced
by abe GRM', proaram of libera1iDlioa of pricelad tilde repIaIioaI which bepD ill 1985 aDd is continu•.
They have traditioaally boeo mod visibly~ with abe i.auaDce of licaule' for importiD. reItricted items.
Graut IDIt HaDel' lilt three area for which DNAE ... visible npIalory ftlIIXXIII'bility from abe private ector'.
point of view: (I) IOUina palDilG (business aDd export IicallN), (2) maaaaiDI the export liccasin, I)'Stem.IDd
(3) issuiD.liCCDICI for importatioa of reltrictt.:l JOOds. WitbiD Ibeir me""'te of lDIDIJina aterDII tnde, DNAE
is also respomible for calibratin.lCalcs (the weiabts wad measures divilioa) ad coUectina data 011 trade.

Views of DNAE behavior were a1most ex<:lusivoly DCplivc. The I"IIlCOf with which the qcocy wu viewed iI
reflected in respoodeDts' answers: "The DNAE IeDds its qeots out with !be iIlteat to collect • predcI.ermiDed
amounl of pcoaItics'... 'qeots COIluue to barua boDest bw'm 'ri" ... 'die office IbouIcl be eJimin"ec!'... A few

. ICkDowlcdacd tbal DNAE's behavior bad improved since the CfflIlts of March but many of tbesc credited IbiI to
fear of reprisal n1her than a cbao.e in attitude. Some abouabt DNAE should be abolished, altbouah mme
recopi.zcd its leaitimate role, such as in assuriD, fair weiabts ad measures. Surprisinaly, a few tbou.bt its
mandate should be streogtbened so it could rerve the former ecooomic police rolc and seize iUepUy impcfUd
mercbar.dise. It does seem that the accusatioa of aaents' being IleDt oul to coUect peoaItics iI based iii fact. It is ' ..•1\ .'

the practice of certain aSeDcies, accordina to the Coatroller Geaeral, to award a perceota.e fcc to its qeuts bucd
on the taxes and penalties collected. It would thus appear that if the DNAE is to have a complete charae ofpwposc
and become a private sector advocate, this practice should be reviewed.

m. QucstiOIl 1~ : The March Violence
,; : . . ~ OD Iht IDO" _ I • • ..... ' 111,

Several fi."'mS bad suffered dP:naae, ill paTticular ODe large manufacturer who was the target of particularly bitter
reprisals. He discussed whether the GRM would be responsible for reitnbursina the losses. He esti""ted that it
was likely a dead issue, since the lovemment bad DO resources to pay these damaaes. ODe commerpuIl who is a
distributor for a European fi,m suffered the loss of all of his iIlveotory. He bad DO insurance and will probably lose
his commercial apt'sti~~....ao( Ifiis:~, h .:.' 'a~ if • " I par ta,·,..:Ol" :ite.:i a.

;lIia1i2l" ..... hk'~ Me Un;' . .: ~ . I. . ~nt"~ •• , I .' ie.... in I'

D~ .... n.!"'·~ 'kMllt2:,.AID-Sponsorcd Reforms no: 'ne- Tbt' r ·~··~tNtft""tt
~., ,.,\ ..

All who were familiar with them praised the AID-sponsorcd reforms. ~ could be expected. all firms interviewed
welcomed the reduction in the contribution joifabtJin and IMFlo under the EPRP pIOgrat.1. Praise for the
elimiDation of cxport taxes was universal, even amona firms who do DOt export. Most firms were DOt aware of
AID's involvement in the voluotary culy departure proaram or revisioos ill the iIlvestmeat bud,a, abe labor or
commercial codes. They were understandably unaware of the apecific elemeats of the EPRP and PRED prorrams.
bul knew that AID and the World Bank wOlked loJdher in implemeatin. tho SAP.

It is sipificant that AID was favorably associated with the structural adjumueal proaram. particularly with Ibe III
reductions, althoulb the extent of knowJcdae about specific AID iIlvolvemeat was limited. ID aeaeraJ, AID is
viewed as the busincssliWl'S friend and an ally apinsI the anticompcaitive pnctices of the loverameat.

'in 'Description of the Business Climate in MaIi-, Louis Beraer, 1989.

IOcontribuJionjo'tfaila;re: default payroll lIli Imp61 minimumjoifailaJre: minimum default Ill.
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o. Question 13 : PriWtiDtjm Proaram.
The aeoeral fecliDl about abe World Baak-spoo.sored privatiDtioa prozram was Ihal the aovcriuntGt was DOt
beoefittiDg from the operatiOD, u it was DOl JdtiDI A fair price for the liquidated firms. May elpreaed coacem
about the uumben of UDelDployai pautatIl aaadI who mipt pas abe JOverNDClll for compeIlPtioo. Some
8Cbowledpl the Deed for te1liq oft'the puutIlI8I finDs bua. without JUUClIlia, bow, believed it IOOuJd have.beaD
dooe differeouy.

p. Queaioa 14 : AbolitiOD of Elport Tues

ADswen to this queWOD were vinual1y ideatica1 IbrouJbout the IalDple. No ODe iDterviewed bid • aeptive
respDosc, evca &m008 firms wbicb do DOt aport. Of the baJf-doz.cn firms who do export, ooIy ODe pins the
majority of his revcoue from iL ElportiD, finDs where asked wbdbcr there bad beeD a cIemonstrable iDcreue in
Ibeir business or u improveaxm iD the climate .......".... of the eliminltiOD. As the mca.sure hid bcco eaactcd less
than a year eulier, DO ODe wu lbIe 10 point 10 effidI other thaD iDcreued profits u a cIircct rau1L This will
certainly evolve aDd produce visible results as the measure bas time to take effect.

B. Conclusions aDd Policy Implications,.
The picture Ihal first emel1cs from the interviews is one of a business sector still overtaxed and ovemJUlaled, a
context that constrains private caterprise. Most busincsslDCll expressed the opinion that Mali is an UDwelcomiDg
place in whicb to do business and that they chronically lose mouey OcadiDg ODe to wooder bow and why they remain
in the business). A liUle investigation, thougb, reveAls a different picture, and an evolution of behavior both by
private and public CIltitie6.r,I'RIe Malian private rector is OIl tf':·l!IOve. The activity and ciebate surrouodiD, the
CCIM, the massive restructuring of the parastatal Sc:ICtor, and tbl.' food that the Etats Geoeraux could take place and
generate sucb enormous interest are aU testimony to an active lector.

"; '~';

Another striking matter in the interviews is thr topic of taxes. In ODe sease it is not swprisin,lhal fiscal maItas-iD
Jue' ..rticular, laXation-were cited as the first complaint by 10 maoy firms. k is quite likely Ihal ifODe were to cooduct
. \l k a similar leries ofintervimmID industrialiDd COUDtIyJiaai&-Uaited Stales the resistance'" payiDl taxes would

. low"UI be the same.. "Rre bomoJCllliitylohiews-aboat1be infomw'.....br 'iIaS'DoIable, as was the divtll1S~opiniOD about .,
what steps could be taken to increase the private sedor's ability to represcat its views to tbe'lOvemmeot.

One of the most often discussed topics was the GRM's beUvior, wbeIher that of the President, the MiniSleI' of
Finance, or the customs and tax 'Ients with which a firm deals more directly. Predictably, an investor's perception
of the GRM's inleDt toward the private sector is an important factor in investment decisions. Wbeu the topic of
abe Dew ,overnmeut came up, as it usually did duriol ~e interviews, most invcscors said they would wait lad lee

what the Dew ,ovemmcat bid to offer and whether it was.bOaest lad lerious in its promises.

Amon, the most revealinl dilCUlSiODl were thole COQCeINDI direct interldioos with the GRM. There is mistrust
of goverament qCllts in Mali, as there is around the wodd. It iJ appareot Ihal there is • ICIlSC of IIb'UcturaJ
antagonism betweea the public and private leCtors, which while it miabt have lOme universality Rmain.s a major
element of the Malian business climate. A receat article OIl extemaJ views of the Malian busiDess cli.mate quoeed
ODe investor u ayma that ODe would have to be a -hero- 10 iDvest in Africa at prescot. This is DOt ID atypical
view, but it is not constructive, and it is a perceptiOD Ihal the PRED program must aim at overcomm,.

The guidmg themes of this analysis are:

'r-
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Tal aDd Customs WanD

-Taus GNl CWloms duties lin '00 high in comparison 01lT Mighbon. This le4ds 10 smJlggUng.
The Sule Ihould inlenae 10 prot«l J,fll1i'6 borden.·

TuCll, UDSWpriliqly, were the IIIOIl frequaDlI)' dilcusaod 1Opic. TaO' ('mil ~ lcrAered fudher, _Iaboup ill the
context of the medium-term adjustmeDt propam. Ihis could cmse budjj;-tWV difficulties. AlIo, it is DOt Dec rily
we that furtbct lax ndl!Ctioas at tbiJ time Wlluld bdp the c:euIC of pnVlle leCtOr cIneIopmeaL 'I"bD lIMn

immediate problems of iDcfficieacies IDd marta limits would seem 10 outweip the iwpoil...::e of tuCli.

The qucstico of DOD-payment of them ia aD iIIue for the rom.lledOr, putic:u1uly in Ibeir percepticD of ec:myiDa
the icU' for the iDfol'iDl1 sector, as imporWlt in Mali u elaewbere in the reJion. ProtectiOD qaiDst IlDUUliDa
at the borders is souabt by lD8Dy firms, but they admit it is ID elusive tIIpt. RepJdiD. Malia purcbasin,
decisions, lDIDy believe that price, DOt quality, is the most impor1aDt criteria. The issue of Ql5U)1DI eaforcemeDt
IIeCIDS to bold liUle promise for doaor .aistua.

The GRM is already considering leJislalioo desigoed to combine three toes into ODe mow payment for the
smallest firms. This would result in the polente, BIC and IGR will be paid ooce by these firms for the year - the
type of reform that will help reduce abuse, while at the same time eDCOUraJC smaller firms to expand. II

, \~, ,. 1 '

Like its predecessor EPRP, the PRED propam will addresr.tuition, throu,b sbJdies aimed at C0DB01i4atiD, toes.
The purpose is to eliminate the double tautiOD decried by busiDessmeo, and evc:atualJy to permit all taxes on iDc:ome
to be merged into ooe payment for a ..11aio c:ateaorics of topayers. This simplification should reduce the cost of
doing business and encourage some smaller firms to enter the marketplace.

-Tax agents do 1101 respea lheir mtuJdates,' DNAE QgelllS Mrass honesl businessmen. Bolh lin only
intert.Sled in ~eling prtdetmnine4 quolas GNl pentdJies sn their supervison. Corruption among
gOV61ll7'JeIll agents is slill wUkspretll1. -

,,' :'., ': If,' ""l"t ", '., .' '"J ,!·c!r:·,,;,
': Businessmen are clearly concerned with the behavior of public officials, for it affects the efficieocy of their

'l', I • ": :-. 'eoterpriscs. Those receiving the·ltnmt of ~eiiIici5iD are tax officials, and qeotsiD 1be fiDlDce Ministry'lP.ri:,,·~ n'

Direction of Ecooomic Affairs (DNAE), which DIIDIges lD8Dy aspects ofMali'seztemal trade regime, particularly"
the issuaoce 9f lic:euscs for importing restricted items.

C·ll

IiPat;nJe: Business liCCDSC; BIC: Btn/fict induslrielle e:,' commerclak (business profits to); IGR: lmp6t ginirDl
sur Ie rtwnu (income to).

-"11'1; 'ofI.r a:_8eharior eI.Ciwil Srnaats:

USAID and other donors can help redress this situation by supporting DNAE and other regulatory lleocies in their
dcaliDgswith the private sector. As detailed in the origioaJ PAAD, USAID bas targeted DNAE for project support,
based on the GRM's desire to expand the DNAE role to include collecting. aoaIyzing and dissemioatin, iDformatioa
Deeded to guide govet1llDCDt and private sector decisioo-makiD,. This will iocIude statisticaas well u iDformatioa
OD the reguIctol)' eavironmcDt. DNAE will also provide iDsIitutiooaland regulatory IUppart for policies de&illJed
to move toward a more liberal business eoviroa.mcat. This DeW madate will make DNAE a by elemeDt for Ibe
~ of ecc.nomic reform in Mali. It will al~ have aD iJIJI*t beyond the Malian private lector. as~-~
by DNAE's current collaboration with the CEAO (West Africa Ecoaomic ColDIDUDity) in a study oa opportunities
for aDd constraints of reJiODaI trade.



Jjn,ncina u.4 ctIe AYaiIabiJity 01 Cndit

-.Banks tIn djffiallllo IkJJl wilh. 7Jaen is II« enDJIIh working crediJ.~YO" try 10 Bel a lotJA tMy
ask/or 10 mllth collateral thalli's not "'Onh II.·

The U:sue ofcndit IS • coutraiDt to developaalt is problematic. Tbe IiteaJure frequIlDdy cilel a cIuoaic...
\Df lDXIium aDd JoDI term fiDaD:ini2• ADalym blame tile bats, the priV&le 1OCCOr'. iDlbUity to develop viable
Jocm propouls, Ibe I1nICtUro of the capital market, fIDd the BCEAO'''' cndit policy. Babn ill IID'D cile problema
ill credit a:pcrvisiQD, and the borTO\¥m' illlbility to provide co11atenl1Dd UDWilliDpess to AC:Cq)C ft share of tbe
risk, P die most pI'Cl5SiDa c:ouUaiDta to credit availability.

There U'e in &d maoy IIOUJ'CeI of~t available in ldali, bodl fUDdcd by doDora and from puely COIIIIIr«CiIJ
8OW'CCS. There are IOvea active commercial bIDb in Mali with a t.oIal of 38 bnDc:bes14• There is a credit ceiliDa.
but ill 1991 there was an UDUtilimd maraiD of some FCFA 3 billioo, or approximalely $11 millioo.• The provisioo
of tdditional fiDauciDa would be an flUy problem for doaors to address, and Ibere bas been DO 5bott~ of iDlerS
ill the topic by dooors for the last several years. Nevertheless, receat credit studies have DOt beeo promising. ODe
solution miaht be the a Dew colDlDClCial bank credit proaram fi.oaoced by the AiDB for medium eoterprises, which
dooors are watching with illlerest.

" ,There is another aspect to the questioo of finzocini', closely related to the iDstitutioo of commercial courts. It
. . -.. is weD established that disputes (disputes broui;ht before the formalleplsystem) mainly concern credit recovery.

Courts as well as banks must cope with situalioDS whose oaNre is Dot exclusively financial. The procedures and
the Nics aoveming unpaid bills, euarantees and measures of execution are out of date for modem commercial
traosactioDS. The GRM's current efforts to restNCNre the baokiDZ sector will Dot suffice to promote access to t.ok

M. M credit. Indeed, an effective aeaerallaw of bank parantees, alooa wiih reform of civil and commercial procedure,
.. :~hiiar,areessential if credit practice is to be reorgmi.zed. These issues are disqussed fwtber in Sectioa n, the '!MaIiID

Legal and Judicial System-. .

Private Sector Organizations

-The Chomber,,/"COnimoce and Indusrry (CCIM) nuds 10 be +rganiud twl rtViIaUud. W :

; l.."du..'tnalThis topic pro~Oked a variety of ractioDS, mostly uofavorable. The di~iOO bdweca commercial and industrial
n. finDS wrs clwly DOted, with the CCIM is viewed by maoy maoufactureis r.s abe tool of the c:ommerrrmu. This

divisioo reached I breaking point recently when a JIOup of CCIM members splintered off and formed • separate
Chamber of Industry. Though Dot yet • fait accompli, this leads a clear me&"5il8e that the CCIM - which bas
ttaditiooally perfonr..ed in an advisory role to the Ministry ofFi.Daocc rather than a vehicle for purely priV&le lector
interests - is in • precarious positioD vis-a-vis the public ..w the priV&le lectors.

12()o this subject see the 1989 saudy entitled ·FiDaDciailotermedi&1ioowby Nicolas Rofe and the 1988 wMalian
Fioaocial Markets Assessment and Strategy· by Tamara DuU1eby.

lJBanqIlt Catrale des Elats de ''Afrique de "OIlUI. the c:eatral moaetuy authority.

l4much of chis material comes flora a receDt MOB uaJysis of the MaIiaD credit system iD coooectioo with the
BMCD crec!itline project prpposal.

l'for more OD this analysis sec Cordahi,~
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1'be immediate outcome of this split bas been to.xclemte abe CCIM's own previously llCbeduled review of t&~
problem of the division between the collUDUCia! ad iDdustrial mcmtc"hip, ad to loot fur atisflctory way. to
resolve it within the CCIM. There is reason to be optimistic - JiVeD the riabtlllix of pcrsoaa1itics and I sustliDcd
effort to reform the cbaraclef. oritloi£...~ ad efficieocy of the iDstitutioa. Tbe.w.te could iDdeed leU to I

rwita1izcd chamber with I more ia'lllvCli ~mbmbip and • more productive priva&c IIOClor, III the final malyaia.
there is liule tIl~!. doaon caD do to Iddrea dUs~. It holds potaItW for improviDa tbe iDveIbDI'.Ilt c1inte.
but is essentially I Malian problem.
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ANNEX D

ACT No.8S-38 AN-RM

BEARING TO THE ESTABLISHMENT OF COMMERCIAL COURTS

-----------~-~-----

THE NATIONAL ASSEMBLY HAS DISCUSSED AND ADOPTED DURING ITS SESSION
OF APRIL 8, 1988:

THE PRESIDENT OF THE REPUBLIC PROMULGATES THROUGH THE ACT THE TERMS
OF WHICH FOLT"oW:

ARTICLE 1: Commercial Courts will:beestablishp.d in the Republic of
Mali under the authority of the ~~nister of Justice.--

ARTICLE 2: Commercial Courts deal': with:
• If

issues relating to changes an~ transactions between traders
within the meaninq assign~~.~ b,Y Article 3 of the Code of
Commerce· ~.-~ ., ,

issues relatinq to trade acts between any parties.

any matter relatinq.to bankruf~cY4 ,jUdicial ~~tlements. and
assets l:iquidatiOns·.: '" . II I Sf".C':~:. '.' 71":,= • L ;

. • 'r->' , f ~:. . -: y my f\." ·t~ :s 1 J •• ,: }, e

However, ~tfh~ parties may, at-'€he time of contract negotiatiQn,
decide to submit to arbitrators the issues listed above when
they occur.

ARTICLE 3: When the promissory notes bear only the signatures ot
non tradinq individuals and do not deal with business, traffic,
change, banking or brokerage, the Commercial court must transfer.
the case before the c~vil court, if the defendant resquests it.

ARTICLE 4: When the promissory notes bear at the same tiDe the
signatures of trading and non trading individuals, ~le Commercial
Court may deal with the case.

ARTICLE 5: Are not relevant to the competency of Commercial courts
proceedings entered I1qainst a proprh.·or, a fanr,er or a herder tor
the sale of his own products, proceE=r" .•gs entered against a trader
for the procurement of goods and supplies for his own ~nsumption.

However, promi••ory notes aigned by a trader deemed to be
~'established for his trade... 1~ .'
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ARTICLE 11: No one, except lawyers regularly registered can r '.ead
for a party before the commercial courts unless the party p'" ant
at the Gossion authorizes him or unless he is vested with a special

power. '-"

ARTICLE 10. 'the functions of commercial courts judge are not

remuner&ted.

.. ARTICLE 12: The procedure followed "v~fore the commercial courts are
the ones provided in the Code of civil, commercial and social

procedure.

ARTICLE 6: commercial courts deal in the last resort with:

Any claim in which the parties under the jurisdiction of t.ij'· ~
courts and' usinq thelr rights bave declared that they wanted t.ht: :.T

case to be decided upon ultimately and without appeal. .
Any claim the principal of which does not exceed the _sum UL
1.000.000 Fcfa.' counterclaims or actions for compensatio

i

:, OV"ll
when added to the principal claim, do not exceed 1.000.000 Fcra,
However, if one of the principal claims or counterclaims exceeu:l
the limits indicated above, the court does not deal with all of
them but in the first resort.

Nevertheless, the court deals with any claim for damage, if it i~
grounded exclusively on the principal claim itself.

ARTICLE 7: The commercial Court is composed of a President and
titular and substitut~ )udges. .

: Each chamber of the co~ercial Court is composed of a President and
,;- two substitute' judges. The President belong to the magistrature
"body. The titular and substitute jUdges are traders. A government
d decree vi1.'1) rspeb'i'fT "regulatio'l1S'T'lre1:ating to ··the .. election and

eligibility of the latters. Several court clerks will be nominated
to each commercial court.

..

:: ~ ARTICLE 8: commercial court judges are elected for a three year
term. Before taking office, they are S\oJorn in at a session of the
Appeal court. These formalities are fulfilled on the conclusions of
the Public Prosecutor and without cost.

;:; i r; .... ~.'\~:-:
• ~,~The wordinq of the oath is the followinq' "I swear and promise in

..'11 all consdience to fulfill wl'll and faithfully my functions. to keep
)1: :" • religiously,' 'the secrets of the findings, and to ".behave in all·

circumstances as dignified and honest magistrate". '

ARTICLE 9: The title of honory member may be conferred by a
decision of the Minister of Justice to former members of commercial
courts having exercised their functions for at least 9 years.

The title of honory member may be withdrawn following the same

procedure. •

"r'
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GENEBAL MOUSSA TBAORE

ARTICLE 13: The District court is competent to deal with trade
cases as long as a commercial court i8 not established.

When a Commercial Court cannot operate for whatever reason, the
Appeal court informed about this condition sets the date at which
cases can be taken before the Commercial Court again.

The District Court should deal with cases that had been submitted
to it, in accordance with paragraph 2 of this Article.

Koulouba, AprilS, 1988

THE PRESID~NT OF THE REPUBLIC
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- a Supreme court;

Act" BB-39IAN-'P,M

Chapter 1; GENERAL PRt'VISIQI}ii

ARTICLE I; On the territory of the Republic, justice is delivered
by;

r •

....
_ Administrative courts;

_ commercial Courts;

- Labor courts;

_ Courts of Appeal;

._ Courts' of Assizes; 1 ne 1Ji:f"l'o·
~ ~ p != ': d ; ~. ..; ,.,,' .. , , ' c '.I,. ", ; • u' ~ . .:
.~.aFirst 'Instance~Courts and ~~er~:Detached~secti9nS)~~,'~~i~r.~

t I

THE PRESIDENT OF THE REPQb,yIC prgmulgate the Act the content of
which is as follows;

Bearing to tb¥_.~~dicial Eqorganisation

The NATIONAL ASSEMBLY bas deliberated And adopted dUf"Dg itft,
jessioD of February 1988;

I.

~".:' _ rJl:"e.nile ~,!uJ;.~~; ':e ~: ._. " .; " .. ,f ~; ·.-anent
i: l .; :':S ~:; t "" \.. tJustli.ces of Extended Competence· :,' .~. J : j , 1 we l1YMtH5

r - ........."'If I'r"'- . ;I"\~;"'gc _'. ..'.) the ~"'':''t'ets of tfi£::'
, : The'sessions of thelSe courts are pUblic, except when ~thi6 pUblicity ~ .'~ .~'.....

is harmful to law and order or morals, in which case the President
of the jurisdiction concerned orders in camera sessions.

Sessions take place;

a) at the headquarters of the Supreme cour1:>;. ','" .,':

b) at the headquarters of the jurisdiction concerned or
at any other place of under its competence.

Decisions and JUdgments made in all matters are publicly
pronounced and should be motivated under penalty of nullity, except
,for criminal indictmenti».

• _,;' ". o'

The President is respons1kile for managinq the sitting and
d i:t"ect i nq the debates. . t~,a S c': 1 a ~ r1
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In addition, it includes at least:
~. ..' i' .'1'-' •·... 1'··'·

. n-

In any case, the assessors .are entitled to deliberate aJ

vote._ rr.:.>.

It includes a civil court which de~ls also with custom
matters, ft commercial court".' social court, a magistrate' court
special court for minors and a criminal court which acts as a CO'

of criminal Appeal.

- 8 advisors;

_ 1 Deputy Director of the Public Prosecution

- Court Clerds. .

MTICLI 2: The organisation, competence and operation of thE
Supreme court, Administrative Courts, commercial Courts and th(
Jurisdictions for Minors are ~e subject of s.~arate legislativ(
provisions.

0-5

gJAP'I'EB U: DE COURT OF APPEAL

MTle,;,'! 3: The ,Court of Appea;l deals with civil and commercia:
matters as well as various types of minor cffence., appeals fo:
jUdqments passed in first resort by First Instance Courts, Detachet
Sections of these courts, Commercial Courts, Jurisdictions fo:
Minors and Justices of Peace with extended competence.

The court of Appeal deals also with appeals for judqment
passed by the Labor Courts. In this case, it is assisted 1:>

asse&sors representing the employers and the workers.

In'case of appeal on decisions delivered by the Courts c
First Instance, the Detached Sections of Courts and the Justices c
Peace with extended competence ruling on customary matters, tt.

:. court is assisted b1 assessors of thet \QJlS;om.: i ot ,. theJ ..par~iE
concerned. "" ':: A;I I • l...:-d .' T' ': "., \ '" ;A' ~

".,,',,'.' co Tl:>I;.>T'"9 1:" "he PI~" ,.,;. iecrpc ·..·;'1 ':' ..., ....

ARTICkB~4~'A decision of the Minister of Justice-sets the list f

perman_ent assessors and of substitute assessors at the- beginning (
eac~ ~eQ.r. f 'Ie to .D.l'· Pro:,e, '

.& • S tan C r:: I ' • ' .• ; e d S c . '. LEo c. , Ie -(;: C:' ,'. ~

ARTIcL,· 5:' The Court ot='''ppeal is composed' ':Of :
I)' : I ~ ..Hit;' 1 ... ·,'~ I::' . ~l 1 'ro-nF" 'pr' : .•

. . --Tht!"Pi~ "feS1den~; 'relio;o,,~]v t;he C~!C·,~
.. , .. ,. .

_ The Head of Prosecution Department;

-The Senior Court Clerk.

':

...

,.1. ...I ....r ..· .. ·



MTICLI ,: In case of i1Dp~dimentor absence, 'the lIlagistrates of t 1:u
Court of Appeal are replAced by the mag inrates of the Courts f,',f'
First Instance nominated by an ordinance of the First President.
For any cas., jUdgments ara pas.ed by ~hr.e ~'9i.trates at leaGt.

MTICLI 7: The court rules every case 1n the presence of the Head
of the Prosecution Department or his representative with the
aasistance of a Clerk.

The Court can hold its formal sestlions under the chairmllnship
of the First President, the Advisors and the Asae.sors, in the
predence of the Head of the Prosl.cution Department or his
representati~e, with the assistance of~ the Senior Court Clerk.

The First President also chairs the general assemblies and the
Sessions of ~he civil Court.

He also presides over any c~aDber, at his discretion •
• I : .. _ ... Eo ' •

•••• •, .,0 ,:., t ,e:. .' .·~·~· ..:'.\..J.onil:",. ~ ...'u~,· ·,·1 ..:.,:,":

ARTICLE I: At the beginning of each jUdicial year, the Court sets '~~'
· .• the' numb~r acnij-th'e-c1211s ot "its"'SesS'iohs· throuqir ueliberation of'ieS!1'tC'L!: ",.' "rv

members including:
C ' •

- The First Plesident;
.- The Head of the Prosecution Department;
- The Senior court Cllark

b::- • ... ",. ~ .D ~ •. ':' ~: - ~ - :.
• . I ",~ •

:". ':. ~ '.~' . . ...... ~ ,.
:- "·ARTICLE 9: Thi~ourt or'Pirllt Instance, the Detached sections of

the Courts of,~ f-irat Instancetqmdorthe:'1Justices of Peace with.·
)extended'compet'dnc~'dealsin·first::and last resort with civil an~; r,.:
customary actions the amount of which does not exceed 100.000 F for
the principal and 10.000 F for the monthly returns determined
either as a rent, or as the price of a lease.

They deal only in first resort with actions the amounts of
which are higher than the sums indicated above and actions
concerning the status of persons as well as successtons, donationa
and wills the amounts of which are higher tban the above indicated
sums.

J r

: .

..

In places where there is no commercial court, the judges of
the First Instance Court, of the Detached Section of the First
Instance Court and the Jud·:-: of Courts with extended comp(;'tence
will exercfse the functions. the Commercial Court j~dge and will
deal with~i'tters attributed to these by the law.

,~-..., .~,"'. r'.
Similarly, in places where there is no Juvenile Court, the

jUdges of the First Instance Court, of the Detached Section of the

D-6
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First 'Instance Court. and the Judge of Tribunal. with extended
competence will exercise the functions of the Juvenile Court jUdge
and will deal with matters attributed to these by the law.

When a cross-action or a clata tor damage bas been entered
within the scope of competence of the civil courts of first
instance in last resort, the case will be ruled without possibility
for an appeal. When one of the claim. is higher than the limits
indicated, the court will decide on both claims only in first
resort.

However, claims for damages will be ruled in last resort when
the latter are based exclusively on the leading claim.

In the case of minor o~fences, the jurisdictions mentioned in
this chapter may hear any offence committed within their scope of
competence.

- .:. ..
As for minOr, 'offences, .they settle any contravention stated by __ ,'

the law and any infraction the treatment of which is attributed by
special enac~ent~ to the Cou~tslofominorsoffences. . n~t

D-7

The Justices of peace with extended competence do not inclUde
a member of the Public Prosecution Office nor Examining
Magistrates.

ARTICLE 11: A Detached section is composed of: a President, an
Examining Magistrate, a representative of Public Prosecution
Office, a Senior Clerk and one or several clerks •

. ~. The Detached section hears within the limits of i'ts competel!s:e
al! ma:t;ters falling within the co.petenee of First Ins'tance Cou•. 'Lll>.

"ov:101;':; b, -:-:
MTICLE 12: The service of detached sections is provided by,
magistrates of the court of first instance within the jurisdiction
of which the section is located. These magistrates are nominated by

,..
- ~ c'

- 1 or several Vice-President

10': The,Courts:of·First- Inst'a1'\ce are composed-as follows: "~T
.. - '" .,.. .. .'·1 ... Il"":"" _ ...

- l·President

- several clerks

. l~ -; 1· or=~~yera~ E~a~ti-nia9 ~~g~~t;at~s . _~ . !. _
.;:s~; • ~ f1c=l!l~e ..\ed. -.?":l~" ~., , ".m :-.' . F· ,;~ .... ant= 01 -,
;,;~c.·t~ lsta~lPras;¥u.t·or ·"v./i~.· :... :.: ;:3 j~ri

•. 'l"'t ~.ear l?"':-'"

:' t~f1 ··o~cseveral, Assistant State Prosecutors" '
"h-=-," (l' ~hp C:'.I ...""!. 1

- 1 Senior Clerk of the court

,," .

ARTICLE

, ... c.
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decree ••••••

MTXCLI 13: The scope of jurisdiction of the courts of fi :.1:t
instance, the courts of justice with extended competence anc1 .:.he
detached sections of courts of first, inli ';ance is def ine,l by'
ordinance taken in council of .ini~t.r••

IITIeLI 14: Within the jurisdiction of courts of first instanr.c as
well as detached sections of the court of first inst~nce,

investigations are carried out by an examining magistrate.
In case of prevention, a magistrate from the beadquarter~ is

designated by ordinance of the President of the Court in connec~tion

with his j~risdiction, either by ordinance of the first president
of·tbe court Qf Appeals as to detached sections, u~on notice from
the Head of the Prosecution Department.

In the scope of courts of justice with extended competence
investigations ar~ carried out by the court jUdge with extended
competence or possibly by any other magistrate desig{latBd by
ordinance of the first president of t.he court of Appeats af'ter
notice of the Head of tje Prosecitio~Dep~rtaent. ~~~

" I.' ., ,"I ad :' \ : l. '1}" .:. .:' ": . ~~ ! ~ C ~

..... "TICL' '1'5:" 'The"'''P're,;tdents of:" "CO\2rt,B,",· of -.:of irst, instance, the •"n..,~-;
presid2ntsof detached sections of. courts of first ,_ ~nstance,
justices '. of, peace with extended ~lpp.ter:1ce dispense "j~ice in
matters which are in the competence o~ their respective
jurisdictions.

.to

eo., -, "' :... ,·a,rr;:.
MTICLE 1': The presidents of courts of first instance, the

;~~ ~..~presidents,~deta~. sectA~~s. of! court, justices of, p~#~ ~t~
j j " . extended jurisdiction or me9istrate~ due to replace them, hold 0P~I'l

.~court hearings within the sc~pe ofitheir respective jurisdictions
whenever the need arises. The dates,lof these hearings ar.e set by
the Chamber of th..;-Qouncil~. I toi 1aced:. iTl "c~" .:.,. ·i l\ I

The presidents of courts of first instance, the presidents of
-detached sections ot courts of first instance, justices of peace
with extended competence or their sUbstitutes can sit during open
court hearings without assistance from the Department of PUblic
Prosecutor. They enact to the full of their jurisdiction.

. ~

&l119LI 17; Courts of first instance, sections ~f courts of first
instance of courts of justice with extended jusrisdiction, when
enacting in common law, are composedof.two assessors of custom of
the parties concerned. Assessors are entitled to deliberate and
vote.

'. CHAPTER. ,IV: COURT OF ASSIZES
,·e· :c;-rr tellt. So'

ARTIeLE 18: The Court of Assizes usually sits at the Court of

D-8

~ r r •

\ot



0-9

CUAPITEB V : LABOR c~

only after all registered criminal I

ARTICLE 22: There are labor courts that deal with individt!l.41
conflicts Which can arise during t.he life t.ime of a work contr,. ~
between workers and their employer~.

These courts a~~~~petent to~ettle any individual conflicts
relating t.o collective conventions or acts considered as such;
their jurisdiction covers also conflicts between workers in th~

From the opening of the session and wherever it is held, the
: President of the Assizes will provide substitute for a magistrate

who is ahsent or will designate, if necessary, substitute
magistrates.

Assizes will be closed
cases have been examined.

Appeals. However, when circumstance. require. it, the Ministry ot
Justice can, after notice tro. the Head ot the Prosecution
Oepartment and t.he first president of thra Court of Appeals,
~r~nsfer this seat to a place other than th~ ones provided tor in
~his arttcle. ~

J

&BTICLI 11= The Court of Assizes comprises:

- a President
- two Court Advisors or two magistrates from the headquarters
of the jurisdiction of first instance;
- four assessors
- a court clerk

It is cha.ired by the first president of the court of Appeals,
and his absence by the senior advisor or by any other councilor

. designated by ordinance of the first presfent of the Court of
Appeal. . . .'I '."'.

The dut'ies" of the .pepartment. of}Public Prosecution are carried ::I:j~
-~ out by the Head of the" Prosecution Department and in his absence,.~'~-~I

...... eith~r by t''me'm1:n!r-of 't;he"genera-l pzosecution; or by a magistrate'H' ., ... aJ
ecof the. prosecution office of first instanceJespecially designated', .

to this end by the Head of the Prosecution ,epartment.

MTIC~E 20: Members of the 'court of Appeals ~hO will have voted on;<: J
'starraignment will neither be able to chair the assizes, nor assia1:" .'
;l~ the President under penalty of_ invalidity rno the same case. The. _ I
'~--same .i11: app"ly·~o.~flf!.. ,xaJliQafing judge. .: 'r.£ "'~gSlC~!'1·. _

Ii-. G: ~. a,; ·e C:2..:-: t:. ,.' ·.d fl. k81'~ ~.

nC£ABTIctE 21: The opening date of each session is set by ordinance J
! ' "\1f, from the first:rpresident of the oourt of Appeals ~fter notice from t!':"t

the Head of the Prosecution Department.

J

J

J

I
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course of work.
They are competent to deal with any protests arising between

workers, employers and the "Institut National de Pr6voyance

sociale".
pTICL) 23: The competent court is that of the worle place. However,
for conflicts resulting from the terminatil,)n of a work contract and
regardless any conventional distributicln of jurisdiction, the
worker whose usual residence is located in an area other than his
work place will have the choice between the court of his residence
and that of his work place when this residence is on the territory
of the Re~ublic of Mali.

~ ,.~. (,'1 • r, the :"'.ll \, = 0 I

the incombent assessors are replacedt i:n 'icase ,-of t:imped:iment 'by
substitute assessors. -',.:.' - :. roo ~ ,

1BTXCLE 24: The labor court is made up of:

10) a magistrate president.

"Excetionally, in case of incapability to designate a magistrate, or
in case of absence, impediment or normal leave of a designated
magistrate, the court can· be presided ~~overt' by a' civil servant
designated. by. the ministry of justicEt:C?upon"" :proposal'" trom the 0 C"

minister in charge of manpower.
20) two assessors representing one the employers and the other

the workers, chosen from a list established by decree of the
Minister of Manpower.

The President designates for .ach case assessors for employers
and for workers belonging to the tategory involved. ,.1 0

: :'.

- - i ..
j;~:' .. ~,

30) a secretary chosen among the staff at the court

headquarters.
I IBTICLE 25: The President, if he is not a'magistrate, the 'assessors

and their substitutes as well as the secretary, swear in before the
jurisdiction in the following terms: I swear to accomplish my
duties with zeal and integrity and to keep secret of proceedings.

In case of impediment, the oath can be sworn in writing.

MTICLI'2t: Judgements 'of court should be motivated. They are final
and without appeal when the amount of the claim does not exceed
100,000 francs. Beyond this amount, they can be called in front of
the court of Appeals.

I

I
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"TICL!; 27: Any previous contrary ·provisions ara 8upersedBc!,
especially Act no. 61-SS/AN-RH of Kay ~S, 1961 bearing ·to the
jUdiciary organization in the Republic of Ma1i.

I

PINAL PROVISIONSAJTICLE VI
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REPUBLIC OF MAL'I

ONE PEOPLE-ONE GOAL-ONE FAITH

..
'.

- BAMAKO
- KAYES
- MOPTI

- BAMAKO
RAYES

- MOPTI

- BAMAKO
- KAYES
- MOPTI

ARTICLE 5: It is created an Administrative court in the following

areas:

ARTICLE 4 t It is created a commercial court in each of the

following areas:

ARTICLE 2: It is created at the level of the court of First
Instance of Bamako five (5) separate sections:

ARTICLE 3: It is created a juvenile court in each of the following
areas: _oJ..,J.·.."

- BAMAJ<O
_ lQ\YE~o

'~"MOP'1'-lion t:u;,,·~rrH~i .;r • t

.a'~r"'e iJo .,o~~ I" • ,. • r

01 No. 88-40/AN-RM
BEARING TO THE CREATION OF JURISDICTIONS AND ~HE

ESTABLISHMENT OF THE COMPETENCE OF COURT OF APPEAL

~QURT OF APPEAL QF MAYEE-: Region of KAYES

hBTICLE 6: Tile geographic scopes of courts of appeal are se\: as

follows:

8888888

THE NATIONAL ASSEMBLY DEBATED AND ADOPTED IN ITS SESSION OF

FEBRUARY 8, 1988
THE PRESIDENT OF THE REPUBLIC PROMULGATES THE LAW WHICH STATES:

ARTICLE ,1: It is created a Court of App~al in each of the following

areas:

GENERAL SECRETARY OFFICE
OF THE GOVERNMENT

'tr SISS01<O
PRESIDENCE OF THE REPUBLIC

."_I.G:oiIDS=:zm.,;;:;,;;.J,j~iCIID:l.:..:l"~·~· 'AC.:.'oi6o'.......-....~---------~ - ._, __ --.A

I
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COURT OF APPEAL OF BAMAKQ: Region of KOUL~KORO

- SIXASSO_ SEGOU and the District of BAMAKO
. ~

COURT OF APPEAL OF HOPTI: Region of HOPTI'

_ TIMBUcrU and
- GAO

ARTICLE 1: pending the effective establishment of the jl1risdictions
created, the duties that are assigned to them will continue to be
carried out by the jurisdictions that are currently conducting

them.

KOULOUBA, APRIL 5, 1988
THE PRESIDENT OF THE REPUBLIC

.~,

;.\ . "..

'.. .. t

~ ~, . ,

9

,..,..,
'- -.
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REPUBLIC OP MALI

---_.._.._.._.._-------
ONE PEOPLE - ONE GOAL- 'ONE FAITH

.._---------_..

PRIKATURE

---.---_.._.._-----
Alex. CAMARA

PRESIDENT or THE GOVERNMENT

.1IIIIIl:.u.:.o~-=~-.a ..~............-.:I...... j~¥..!d.......I.Ii!W'••-.--------·-.----

GENERAL SECRETARIAT OF THE GOVERNMENT
_. ~_.__-.-.-.- -m-

DECREE No 147 PG-RM
DETERMINING TERMS AND CONDITIONS
FOR ELECTION AND ELIGIBILIT~
OF commercial COURTS MEMBERS

~ . • ~.:itT" ..

THE PRESIDENT OF THE GOVERNMENT,

I

CONSIDERING the constitutionCONSIDERING Act No. 61-55/~~-RM of May 15 1961 bearing to the
,judicial organisation J Co • • to I

CONSIDERING Act ,"0 ••89-13/AN-~ of March 21 1986.bearir.g to the
::e; Cod47'ol:'col'J(\er~ef'~! .. ,. "t,av.ir.:r.·.. l. ,"

i~e: .CONSIDERING the Code of civil, commercial and social proced~";Jbiit'
CONSIDERING Act No. ,88-38/M-RM of April 5 1988 bearing to tbe

institu~Qn:.'Commercialcourts J
CONSIDERING Decree NOJ069/P-RM,of February 15 1988 bearing .to

the appointment of the members of the government;

AT A SESSION OF THE COUNCIL OF MINISTERS,

P E <; BE E S :

ARTICLE 1 : The members of commercial courts, other than' the
Presidents who are career magistrates, are elected by an electoral
college including the folloving: .

1. The members of the Chamber of Commerce and Insdustry of Mali
enrolled in the, ~rade Register in the jurisdiction of the
commercial court. '
2. Former and pre~~~members of ithe commercial court.

D-14
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ARTICLE 2 : The list of the members of the electoral college of
each CDmmer.cial court i. established in the month following the
elections of the members of the Chamber of Commerce by an ad hoc
committee meeting at the request af itu President and composed of
four of the senior members of the Chamber of Commerce.

To establish this list, the Committee uses the proceedings of ~he
electiort of the members of the Chamber'of Commerce made 'available
to them by the Minister of Tutelage - as well as the list of the
former and present members of the Commercial Court.

ARTICLE 3 : Are eliminated from tbe electoral list of Comm~rcial
Courts deceased persons or persons unauthorized to exercise
commercial activities

ARTICLE 4 : The updated list of the electoral college of the
Commercial court, posted at the secretariat of the said Court in
the month preceding the election.

ARTICLE 5 : Are eligible any natural person satisfying the
following requirements:

be an elector of the CCIM in the jurisdiction of the
Opmm~rcial court within the meaning assigned by a~~icles 20
and 21 of the by-laws of said Chamber. '

- be oyer 20 years old

_ h-Av.ninl"l: .exerc,ised the trade profession for five'~\mirs i.n, t,lle~"
Rep7;"blie of Hali. ". ~n. C? .... ~.. , .
~:,,("'?r'; .w,~,

ARTICLE 6 : The election of the members of the Commercial court
takes place in the locality in which the Commercial Court is
established.

The electoral college is summoned every ~hree years between June
1st and 15 through an order of the Minister of Justice one month
before the date of the election and determining the places where
election operations should take place. •

Besides, each elector is summoned individually.

The board of the electoral committee includes: the President of the
Instance Court or, failing that, a judge appointed by him. The
President nominates also two associate judges fro~ the Instance
Court. ~

The clerical functions of the board are carried out by.'t.he clerk of
the court at the Commercial Court.

D-15
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if the electi~n has not been free or if it has been vitiated
through cheating or misrepresentation.

in the case of legal incapacity of one or several of the
elected persons. .

Judqments are sutject to appeal before the supreme court within ••
days after notice has been served. The assistance of a barrister is

not compulsory.

Appeals are summarily decided over without any cost by the court of
Appeal, within twenty days from the day it has been informed of the

appeal.
Objection is not allowed against jUdgment by default, "hich must be

notified.

ARTICLE 11: Any elector or eligible person may request the
annulment of the results within eight days following' the
publication ~~ €he.re.ul~s. ~:e " - ~ t ~ -= r. .. : . . ,
'ARTICLE 12: Actions for-'caneellation should be entered to the ¢ourt
of Appeal. Claimants notify their recourse through a registered
letter with a delivery note from the Head of the prosecuting
Department of the court of Appeal who informs the candidate whose
election has been questioned. The latter is entitled to introduce
his defence within the five days following notification of the

recourse.

D-16
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ARTICLE 8: Election 'begins' ilt .. o'clock AM and ends at 4 o'clock
PH. It is held at a single bullot • Are declared elected candidates
who have obtained the highest scores of votes.

ARTICLE 9: The census of the yotes and the results are announced

publicly by t~e board.
The proceedings of the electoral operation~ with the signatures of
all the members of the board are ~ade in three capies. One copy is
sent to the Minister of Justice, the second copy to the Head of the
prosecution Depart.ent at the Appeal court, and the third is kept
in the files of the commercial court, to which are attached the
list with the yoters signatures signed by the president and the

clerk of the court.
ARTICLE 10: Total or partial inv~lidation of the elections to the
commercial courts ma~' be pronounced in the following cases:

if the electoral operations have not been carried out in
accordance with the requirements and in the forms required by
the enactments in force.

" '
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The ~embers of the Commercial Courts whose election is cont.sted ••
days cannot attend meeting until the case baa been settled
definitely.

ARTICLE 13: Within the fortnight following ~he notification
contesting the results of the electoral operations, the Head of the
Prosecution Department invites the persons elected to session of
the Court of Appeal which publicly proceeds to 1:heir reception and
take a minute recorded in the files. The minutes of this session is
maintained at the court of Appeal in the minute files. The day the
Commercial Court is officially established, the recep~ion minute is
read. This official. establishment should take place one month after
the elections.

ARTICLE 14: Hierarchy among the jUdges and substitutes is
determined according to seniority, Le. the number of years of
jUdicature accomplished without interruption and between the jUdges
elected for the first time and at the same election by the number

. of. votes each got .in the election. In case of equal number of
votes, precedence is given to the oldest nember.

':"

ARTICLE 15: The jUdges at the Commercial Co~rt are elected for a
term of three years. The Commercial Court is renewed by its third
every year.

"

ARTICLE 16: Judgments are made by at least three jUdges inclUding
the President. A titular jUdge should take part in the proceedings
under penalty of nUllity •

.:. j rARTICLE 17: The Commercial Court JUdges wh!=' want to resiliate their
~ .. mandate should send their resignation to the President who will

transmit a copy to the Pres-ident of the c()ur~ of Appeal.

A Commercial Court Judge may not stay in fu~ction after tendering
his resignation.

ARTICLE 18: When a Commercial Court jUdge has been sentenced for
acts contrary to probity, accepted standards of good behavior or
honor, and that this magistrate has handed in his resignation
within eight days following the effective date of the sentence, he
is considered as resigner and dismissed by a decisi~n of the
Minister of Justice.

ARTICLE 19: In case, for whatever reason, one or several seats
become vacant in a Commercial Court, a complementary election may
take place within two months.

However, no election can take place in the three months following
the partial renewal of the Court.

!
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ANNEX E: REFORM ME.lSURES FOR THE COMMERCIAL COURTS

MEASURE (I-IS) ACTION

1 A declaratioa by the Ministry of Jilltice &bat Commercial CourtI are fuDctioaaJ
and competeDt to adjudicate all CUC& within their CUII'ClDt jurildiction.

2 Definition of the location IIId aeoJI'&Pbic jurisdiction of CollllDel'CiaI Courts C1I/et

Ibo DDlt five years.

3 EmbJisbment of fuDctioaal Administrative Courts in jurildietioaa IpIlCifiod in
Article 5 of Law 88-40 ANRM.

4 Revision of die Code of Civil, Commercial ....t Socia1 Procedure (CCCSP).

S Review and detailed malysi, of abe ", CODIiJDlDl'Dt h required for adjudication
of suits involvin, claims.

6 Review and lDI1ysis of Mali's position reprdiDg adbm:Dce 10 interDalional
CoavaatioDS of dispute resolutioa.

7 Analysis of arbitmiOD procedure& IS an Ilternate means for commercial dispute
resolution.

8 AD approved humao resource development proaram for professional jUles.
ISSCSSOrs, and others taking an active role in c.Jmmercial dispute resolutioo.

9 Analysis of staffinl patterns. recruitment, and career development needs of judles
and other court peJ'SODDeI; IUd .

10 Analysis of the 'profile' of assessors needed for the Commercial Courts, IUd their
SDUrce(S) of recruitment.

11 Examinatioa of remuneration-incentive policies and Ilws for career judges IUd lay
assessors.

12 EstablisbmeDt of I disciplioary code for Commerr,ial Court assessors.

13 A mechanism Jiving those involved in the resolution of commercial disputes
access to timely IUd relevant lelal materials.

14 The establishmeDt of model cootnets for the most common types of busin_
dealiDJs.

15 The establishmeDt of • lingle, Wlified system of identification for commercial
firms.
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TIlE MALIAN COURT SYSI'EM

(a) LOCATION srRUC11JREl
COURT (b) JURISDICI'ION ROLElFUNCI'ION ORGANIZATION OBSERVATIONS

Supreme Court Ca) Bamako Court of last resort for Judicial Ccivil-comll&cW, Autonomy InCI ..-ndate
(b) Nationwide judicial, admi..Jlh'ative, and !lOCi", crimiall dwnhen): IItrenJthened in the Third

public accountability caes Admin, Bud..., SectioIII (1991) Constitution

Constitutional Court Ca) Bamalco Rules 011 constitationallaw, Advisory bocIJ ..ni tal 0IInJed to d autonomnu"
(b) Nationwide jurisdictional dilpUtes. and by the Presideel, NItioIIaI court (1991) fmm a bdnch

the eiectoni process Assembly, IDlI Mqistntel of the Supreme Court

High Court ofJustice (a) 8ImIko Dispenses justice on Mali's Members delliplled by Never funclioned, though
(b) Nationwide Presi6en1 ad Ministers for NatiODaI Assembly after power/authority~

crimes against the state each legislative election in Third Constitution

Court of Appell! (e) B!m:ko, Kayes, Mupti Rules Oil ;ppaiIi from Civil. social, WiiiiDbiCial. Appellate jDri~iction and
(b) Nationwide Courts within jurisdiction criminal. Wiltdional. competence defined by law

ofFil'llt~ juvenile dwrJe. in April 1988
.,."~.

Court of Fint 1nItIDCe (a) Bamako, Rea. Capitals Court of fint IDlI oftea last Several Sectic8 pnlIided Extended competence in
(b) Nationwide resort 011 civil, customary, over by Justicell of P-=e juris. where llpeCialized

some co~iallDltters with extended c:oqeIeuoe courts do not eli'"

Court of Assizes (a) Bamako, Reg. Capitals laues incIictmellts IIId rules Presided aver by die Pint Created in 1986: t1Ctivaled
(b) NatiOllwide 011 criminal proeecution President of Appem Court only in 1991

Commercial Court (a) Bamako, Kayes, Mopti Settles disputes on tnde; Mixed CIllqklIitioa of hoth C.-ted in 1988: funcliOMI
(b) Bamako, Kayes. Mopti business, bmkiaIg matters professiODallDll1ay judaeI ill 1991; exceptional juri".

Labor Court (a) Bamako, Reg. Capitals Settles disputes invotviDg Mixed compue:iliaa of bodI Located in Courtll of Fim
(b) Nationwide labor coatnelSlcoaditions profeaioaal _lay jadaeI Instance

Juvenile Court (a) Bamako. Kayes, Mopti Reeolves civil/criminal Mixed oompoIitIcm ofbodI Non-fUnctional; regional
(b) Bamllco. Kayes, Mopti cuee involvinl minon profeaionallDd lay j1IdJeI jurildictionallim pending--

Administrative Court Ca) Bamako, Kayes, Mopti Rules 011 civil poceedinp CurreadYIleiDI fIIIIIilllld ID Non-functional
(b) Bamako, Kayes. Mopti apiIISt the lltlie the Minilllly of JuIlice
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ANNEX F: LEGAL COMMISSIONS IN MALI

A principal initial step in abe COIJdjtionality for this pro,ram ameadmeDt is abe ClIIablisbme:ut of • commil&iou 10

revise the Civil. Commercial and Social ProCedure Code. The 'Commission' is. IWldard medt1ni61D in Mali',
judicial-admiDistJative 5UUCIUre, and there Me aammtly tbnle I:OIDIIIiaiODS wortm, UDder abe di.Jecti0ll of &be
Ministry ofJustice. ODe is characd with revisiD, the Labor Code, Ibc IeCOIId the Criminal aDd CrimiDal Procedural
Code, and the ahird L.'1e Cuwa:oaciaJ Code. Each was created iD 1990, aDd DOlle bas yet fiaisbed ils work.

Any deciaoa 10 revile • c:ocIe comes from the MiDiItry ofJuIIice. 't;'itbiD abe NiDiJary abo NatioaaJ Director of
Judicial Affairs (DNAJ) is empowered to aate coDllDiaioaa for dUsl);'e of work. The compoIitioo of die Ibrec
eUstiDa COIDIIIiIIiOll5 ia u follows:

o For the Rmsioa 01 Criminal and Criminal ProcedunI Codes

two ofliciala from the DNAJ
ODe npnICIIlIIIive from abe judicial advilon COmIllJi" Juridiques')
two illplesalta!ives from the Bar ('Avocals') .
ODe aepnseota!ivc from the Bailiffs ('Huiasien')
one iepnaDtalive from the Malian LeSal AIIociatioa (AJM)
two iqnese.uta!ives from abe Malian HUIDID Riabls Association (AMDH)
two represeata!ives from the Natiooal Directioa of PeoiteDtiary Administntion (DNAP)

Because of their expertise in criminal law and proceedinp, three law professors from the Natioaal School of
Administration (ENA) are participatina on Ibis commissioa 011 • volUDWy buis.

o For the RnAsiGii or the Labor Code

This commissiOD, which is UDder the 8eIiS of the National Labor UDioa (Union Naliooale des TravaiUeun du Mali
UNTM), is composed of:

rq»resentatives of the UNTM
representatives from the Malian CoDSUJDers Assoc:Wion (ASCOMA)
representatives from the Ministry of Labor and Employment
representatives from the JudiciII)' (Judaes)
representatives from the Bar
represcotatives from the Judicial Advisors

o For the Revision or the Commercial Code

two officials from the DNAJ
An Official from the Natiow Direction of Ecoaomic Affairs (DNAE) .
• representative from the j'Jdicial advisors
• represcotative from the Bar
• representative from the Solicilors ('Notaire')
• representative from the insurance industay
• representative the Chamber of Commerce and Industry
• representative from the Tu Advisors
• representative from the Mallm Consumers Association

F-]



wortm~ sessiOns We place at the nquesl of the DNAJ. who lets the agenda ad review procedures. MeetinHf.
appear 10 respond more 10 specific work &l a BiVeD mameot rather thaD any &el schedule. Members of Iht
4:OmmissioDS DOrmalJ)' form workiD, poups by aasks. Tbey di5cuss lbeir wort in committee aDd tbeD brinG
recommendations 10 the full commission for apProval. Besides eeekin£ input from the commissioa members ia this
manner. &l any time the DNAJ may 8CiCk abe opinion of profcssiooal jud,es - eYeD if~ are~ already
assIgned 10 the commJssion. Oat:e the DNAJ bas iDput from the commission OIl all aspecl8 of the Code, it will be
discllssed by Iill commissioa members io alpCCw,eoaalIClliOll. Cban,e& are IIlCOI'ded and adopted, ad the
document approved by the commission.

At this point the text is IeDt to the Minister of Justice. After further di'MllSioD IDd posa"ble cbanp it is Ibeo
forwudcd to the GRM CabiDet (CouDciJ of MiDilltetl). FoUowiD.1bat review. abe nrviJed code u·tbcD IeGt OIl to
the NaliouJ Aaembly for approvI1. At Ibis poiDt. if the JOVenuDalt coasiden the Deed illII'pDt to eDICt me
reforms. aDd the ~mbly u ailbel' DOt ill ..aoo or ill a poIitioo to ratify abe code ill abe Dell' fuIure. the
IOVemmeDt can ask the leJislature for approval for the perIlID!Ilt to ..sopc it by ordin'DM(alecutive order). Such
an ordinance is limited by time. which u fiud by the A.aembly iD pviq the JOWlI1IIDZIIl its~ to proceed.
If abe proposal is DOt lUbIequeDIly IUbmitted for lllificatioa witbiD the limit let. it bee III'" DUll ad void.
Moreover. the issuin, of the ordin'lM'#! itself by the IOYClI1lIDCIIt may oaJy like place after advice by the Supreme
Court. The Assembly's ntificalioo at a later dale may incll!dc modificalioas.

The three present c:Ommissioos are Dot workia, at !be same pace. Revisioa of the Labor Code aod the Criminal
Code and Procedures is progressina slowly. The commission for the Labor Code. for example. bas doae little since
1990; the DNAJ bas just scot the elistiD, Code (not revised) to various judp for comment. with DO deadline
lpeCified. The Commercial Code. however. is mavina fairly npidly ud is due to be completed and published in
June. There seem to be two reasons for this: (I) the World Bank is pressin, the question with a cIeIdliDe set; and
(2) the Bank is also financiaa it. providia, COmpensatiOD for all those workina 011 it. The other two commissioos
have no such deadlines or outside fundial support. It is clear that revision of the Civil. Commercial and Social
Procedure Code could in the same way be assisted throu,h PRED cooditiooality.
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ANNEX G: TRAINING PLAN

SHORTCOURSEI DURATIONI
SEMlNARJTOUR PURPOSE TARGET GROUP TIMING LOCATION

Resolving Disputes in To train judges in procedures and Comm. Judges!Assessors; First 3 week c:oune Bamako; other
Mixed Court Systems technique of mixed dispute resolution Instance and Appellate Judges October 92 jurisdict. "0; needed

Mali's Revised To provide (1) a detailed knowledge (1) Commercial. First Insbnce, 2 \Wet come Bamako; other
Conunet'Cial Code and (2) a working understanding of Appellate. Supreme Court Judges; $q)tember 92 region~ II"n~

Mali's revised commercial code Lawyers; (2) Lay Assessors

Principles of Malian To enable judges to resolve disputes Comm. ludges/Assessors; First 2 week c:oune Bamako; other
Contne:t Law involving written/on! azreements Instance and Appellate JOOses Marc:b 93 jurisdict. as needed.

Dispute Settlement To make judges and private traders Comm.ludgeslAsmnrs: CCIM 3 day IeIIliDar Damato; other
through Arbitntion informed about arbitration IS its uses and tnde orpDizations. etc. October 92 regions IS needed

Nezotiation and To train .L....I ...tlJislubiten in DOll- Lay A..5e58 1)1'5: memben of the I week c:oune Bamako; other
Resolution of Disputes judicial dispute resolution CCIM. tflde orpnizations. etc. NovmhJa 92 regions .." needed

RqionalllDtemationai To keep jariats informed ofatemal Comm., First Inmnce. Appellate. 2 week c:oune bamllko
Conunercial Law Jaws that affect coaunerce in Mali Supreme Court Judps.; Lawyen March 93

BanbuptcylUquidatioa To tniD judges in bInkrupccy law Comm., First 1Dstmce, Appellate, 3 week c:oune bllmaka
and Judicial Procedure for private and mixed compIIlies Supreme Court Judges; Lawyers November 93

BaDlting, Credit, and To keep legIJ/financial specialists Commercial, Fint 1nstaDce. and 2 week c:oune Bamako: other
the Law in Mali iDformed of the judicial appticatioa Appealludges; interested bakers FebnJuy 93 regions u needed

or Malilll hmkf.Jl1 and credit laws and credit Il,«'::alists

Commercial, Civil and To familiIri2le Malilll jurisII with the Comm., Fint Instance. Appellate, 2 week c:oune Bamako: other
Social Procedural Code reviled CCS Proc:edunl Code Supreme Court Judps; Lawyers Da:ewber 1993 region~ as needed

Commercial Dispute To live MatiaD lurists and tilden • Commercial Court ludzes ad . 3 week lour Abidjan, Dakar,
Resolution in West relevat cOmp.ntive view ofjudicial As!..... 8Dn, Inden. aezotiaton, When Coaveaieat France. belgium.
Africa and Europe ad arlritnp proc:edUftll lawyen llaly

Utigation ill To train jurists in responsibilities mel Admin., Comm., First Instmce. 3 week c:oune Damato; other
Administntive Courts procedures of Adnrinjllfntive Courts Appelate Court ludzee; Lawyers lUDe 1993 regions as needed

-





AJmEX B: ACTION PLAN POR '!'BE COHKERCIAL COURTS

.
TARGET DATE MEASURE (I-IS) ACIlONS TO BE TAKES

DO' eDJh:rr 1992 4 0 IDtermedi,te CCCSP Meuures.. .*"ed
13 0 ncv,.lDft1qtioa A 'M' CHlFI 'ed

15 0 BusjDN8 ReJi*atioo WCJIItiq GnJap eDbIiJbed

o Commercial Court RCODUlltadatioas submitted
o Admiaistrative Court I'eCOIDIDeIIdalioas submitted
o Action taken on Coasipment Fee RecolDllleDdatiODS
o Recommendations OIl New Yark CooventiOD submiued
o Recommendations on Iatem. Arbitration submitted
o Human Resource Development Propam approved
o Judiciary RecNitmeDl Recommend.tions approved
o Action taken on ComrenSltion RecollllDeDdations
o Disciplinary Code for Assessors chafted
o Documentation Procedures implcmeoted
o Recommendations on Unified ReJistratiOD submitted

2
3
5
6
7
8

9/10
11
12
13
15

'.

JUD~ 1993

March 1993 5 0 Coasipmeot Fee 1""OD''''''YIaIi0Dl l1IIbmiued
6 0 WashiD~ Cooveatioo recom"""""'tioas IUbmiued
7 0 Local Arbitration recommmdatiODl IUbmiued
8 0 Humaa Resource Development ProJnm completed

9/10 0 Judiciary RecNitmeDt recommcad.atioos IUbmiued
11 0 Comp=satioa I'OCOlDIIIeDdalioas submitted
13 0 Documeatltion Procedures esbablisbcd
14 0 Model Contracts approved

September 1992 1 0 Commercia! Courts declared fUDctioaal
2 0 CoIDIDCI'Cia! Court Ommaiuion tlIlablisbed
3 0 AdmiDi5trltive Court CommiaiOll embliJbed
4 0 CCCSP Procedural Code Commiwim ...wi....
14 0 Model Coatnct WortiDa Group .-Nisbcll'

September 1993 2
3
4
14

o ActiOD takea on Coauncn:iaJ Court Jurisdiction
o Action taken on Admiaistrative Court Establishment
o Revised CCCSP Procedural Code tpplOved (Ministry)
o Model CoDtracts published and distributed

December 1993 4
6
8

9/10
11
15

o Revised CCCSP Procedural Code ratified (Legislature)
o Action laken on IatemaliooaJ Conventions •
o Human Resource Development Pro,ram implemeuted
o Judiciary Recruitment Recommendations implemeuted
o ActioD taken OD CompcDSltion Recommendations
o Unified RegistratioD System implemeoted
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ANUEX I: Economic ~'easl.lJ.l..1J.t.y

TAILE 1: COST ImFIT ANALTSIS OF PIED1992

'lEAl: "
1 2 3 4 5 6 1 " ~

...__ __..__.............•.........•..•.•..•••...........•.•..........•......•.•••.•.•...•.••..••.........•........•.•...................- .

PROJECT COSTS (DOllARS) 21
CASH DiSBURSEMENT
ADDITIONAL,INSTITUTIOHAl COSTS

CONSTRUCTION COSTS

SALMIES
OTHEI QIlItENT COSTS
TECIMICAL ASSISTANCE

EClUIPMENT

9,100,000
7,000,000
2,100,000

;' 500.000
500,000
500,000
500,000
100,000

IASIC SCElfARlo---·· .-••••---
l"lESENT DISC. VALU! Of COSTS 9, '00,000
PIIESENT DISC. VALUE OF 1E1IE'1T1 21,325,346
NET ,.ESENT VALUE 12,225,346

PROJECT .EMEFITS
FROM TME I NVESTMEIT OF nEED RESCUerS.

FROM INC. PRDUCTT ~.~ORML SlC WITAL
FIOM SMIFT OF IN~ $fCTOR INTO FORML $fCTOR

831,000 1,440,450 2,378,167 3,065,456 3.159,090 3,251,681 3.3'"0.218 1.U5.7to

360,000 600,000 960,~ 1,200,000 1,200,000 1,zoo.000 1.200,000 1,100.000

450,000 150,000 1,zor.,OOO 1,500,000 ',SCO,ooo 1,500.000 1.500.000 1,500.000

27,000 90,450 211,167 365.436 459,090 553,681 6109."'8 7"'5,710

(9,100,000) 831,000 1,440,450 2,371,167 3,065,436 3,159,090 3,253,681 3.3'9,21" 3."5,710

ALTElIlATiVE SCfNMIO ClIlE-..._ ..._··_...••
I'HSENT DISC. VALUE OF CDSTS 9,100,000
PlESENT DISC. VALUE OF IEIlEFITS 23,185,293
IlET PlESEIl VALUE 14,085,293

0.29'
O.l1n

o."~

0_10#

9.100.000
'6.384.111

".'"~.11.,

INTERIIAL lATE OF lETUIlIi
III GUESS

PIlSPT DISC. VALUE OF COSTS

PlEsnt DISC. VALUE OF lunlts
IlET PlESE.' VALUE

ALTtIIATlvE SCEIAIIO TUd-••••••~~-~.~r••.....•.

DlsaumD COSTIIE~FIT IATIO

CDST/IEMEFIT lATIO

0.280
0.220

0.392
0.129

INTEIIW. lATE OF IEUN
III GUESS

DISCCllIITn COST/lEIlEFIT IATiO

COST/lEI£FIT IlATIO
0.41
0.14

0.2607
0.22

1NlEINAL lATE OF IEnMI

IIIIt tAJESS

DISCOUNTED COsT/BENEFIT lATIO

CDST/IENEFIT lATIO

MET BeNEFIT...
I....

ADDITIONAL INCOME
ADDITIONAL EMPLOYMENT

5,109,060
",050

ADDITIONAL INCOME

ADDITIONAL EMPLOYMENT

5,609,060
15,425

AllDITIOIIAL IICOIE
AllDITI..AL EMPLOYMEIIT

5."6."82
1o;,71"i

..................••.••.••••..•...•.••..•.•••..•...•••..•.......•.•.•........••.........•.......•.•.•..•...........•.•....•......•...•................. -- ...

,1/ ProJ-et benefits ......s\llld to e.tend for 20 .,..rs
2/ Project eosta .r. eoneervatlvely piKed In ye.r ON IlIIplylng Slllle V'dtrestl_tlon of II'. end IIP'II

ped9Ze.:a59.p95
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ANNEX 1: Economic Feasibility

,,
'-')8

•,
t.07

1,
'.06

6,
,.05

5
1

,.GIt
..

0.8

'.01

TAILE h COS' IEllEnT NlAL'fSIS Of "£0'992 (C~tlr&Jed)

..•.•..•................................•....................................................................................•.......................................... _--

...•........••..,..••••..•••••.•••••••••••..•••••.•••......................•..............•.................................••....•..•..........•........... ---_ ... -----

DATA, ,ARAMETERS AND ASS\WTlCIIIS--
. -

1GIl'f MAlKET IIITOEST UTE

O.,z

DISCCUlT RATE

O.U

Tied Rdourc.. due to lnefflclencl.. In court.
'00,000,000

,erc_tege Invested frca freed lesources

o.,

Inc,...•• 'n 'rocllctlvltY of fo,.l IIC. ceplt.l
0.005

Increlsed ImteStllel\t In fo....l 'rlftt. $eCtor

'ercent Increl••

0.'

,.rcent of reverAle II ~!~ ~flt
0.0'

I ..flt to proJlCt frca ~Is Incr"" .,.,..~t
0.0'

CASM DiSBURSEMENT

7,000,000

CAPITJL slOCK (fORMAL SlCTCll)

2,500,000,000

.)
esplt.l Stock Multiplier (l/~)

5

AJlWAL IMS,"EIIT: FOItMAL SlCTOR

500,000,000

P\bltc

. 250,000,000

,rtvate

250,000,000

GrCl'lth of fo~l lectOf' due tl ",lft fro- Int.....l
0.0'

Dlff.rentlal produCtivity of sector.
0.3

capItal to outp.l't Rltlo

5

E..,lo..-t\t per S1,ooo output
: ~.275

noJECT TEAR:

, Z 1

,hase-In of project benefltl

a 0.1 0.5

Infonnal to fo,..\ shift fector

, '.01 1.02

ped92ee:.'OO.p13Z
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~NNEX 1: Economlc 'Feasibil :.:t. y

14&1.1 1. IDMItIAL Col.S .•llIlIm III ,.~ c.lIn ~,. ,... ,. "".
Ill. 1111
,. :so.yt

PlIICI'AL 11111111 ..,.....", WI

IIDU ,e'. 't'. III lillIe! 'IAII 0.1:

...........................................................................................
It ".IDI.m ''-,- •.n
n ".IIn.", ••OC

JJ ••n.,lIOO 110.011O .."
41 W.141,'" 1._.100 '.11
SO '."'.'" ISO._ '.11

II ".1".'41 ".-.'" a.60
T4 71.100,100 •••
" P."•.tI. •••
71 .......... ••_.100 I.n
11 .....,191I ...- ,..... a.I1',14' •••.. 1."'.14' ....
97 '.tI'."I • •••,.. ".U'.* ..-.- • ....
11. " •••100 • ..ID
'" m.19II • •••
", '10. '11 M.- • '.17
1M '.110._ • •••

J ' ••41.711 '....- C '.tI
I ,.•n.,. ".- e ..11
• ...",.m '.....- e ,...
" U.'''.- e ••00

'I •.- e ••10

" '.100.100 e '.10

" 10.711.... e '.10
11 _.101." ..-.- C .....
IS 100._ ...- e .."
16 1.110._ C '.10
I' 11.000.- ,.-.- C ••14

., . ~

11 '.S"."I ".- e '.11 ..
41 ISO._ ISO.- e I.IS

" '''.- 100._ '.SO

" W._ IS'.IOO 1.17

It '.IDO._ •.- ...... 'II.SOO SIO.- U ...

II ' ••S._ ".- I.n.. ".S"
IDO._ ....

IS •• In••It 700._ '.It
" ,1t.1ft.'" '.-.- •.n
S7 '.'61.100 '.IDO._ ,...
II 1.710._ 600._ ,.n

" '.100.771 600._ J.n

" ,.n,.- ".- •.n.. '.'00._ '.00

:; I- ... .. SSO._ ISO._ ..n
• ~... :l ~

.. 1...-
. ".- '."

" '": 70 SOO._ '.00
" '."'.'1' 110.100 ~ '.11
71 '.'14.1" e ••10

10 n._._ e •••
II -.- e ••10

" .."'.- e ,.10
II ".M'.460 '10._ e ••st

II
1..._ e ••00

to 110.'" C ....
t1 "I.'" .c •••
tI 111._ e •••
tI lI.nt.I1' e '.10
,n '.291.ln e ••10

'"~
1t......16 e •••

"' It.",.600 '.100.100 e ....
'" '."'.'" e ,.00

,u 1.1It.1t1 ".- e '.n
'I' '.1".100 ISO.- e ..",.. n.I".- e •••
u. '.'''.- e ..00

'" D._.- e '.10
'" '.600._

100._ C ....
'" '.'10.000 ,._.110 e '.41,.. '.'71.'" e '.10
'" I.'ot.- e ,.10
'" II.no._ ,.lIOO._ c I.ot

...........................................................................................
v:u•••• aI.'as
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TAilE I.. ESTtMATES lASED 011 caMlClAl CASES REGISTERED II Til! IAMAKO CIYIl. alUlTS 1989 ND 1991

..............•.....•...•......•....••••.......•....~.•.•...•....- ~ -_.
I

i..
TOTAL lUCIE. OJI RECOlOS .1 CIVIL caJlTS

IlUM8ER IIMJLVING IAIIItS

VALUES .1 'CIA······························
PlllCIPAl

'69
49

IIiTEREST

TOTAL WIC OATA
AVERACE
UITII IAIIts
AY IAIIItS

~'..'

99O,"',m
15,561,079

557,157,29'
30,992,072

56,"'5,245
',446,545

29,155.245
3,239,472

15.25
2.19

. 13.31

1.41

. ••••••••••••••••••VAlUES.I DOLlAlS (AT 'C'A) 275 per doll...

••......•.............•.........•.......................•....................

...
I

Zfo

TOTAL IASIC OATA
AVElAGE

IIIVOI.VIIIG lARS
AYElACE INY. IAJIO

IAMAICO CIVIL caulTS "
11M)\.VIIG IAIICS

ALL CIVil COURTS 21
llIVOlVIIG IAlllCS

,QltKAl SECTOR TOTAL "
...................

3,aol,lUI
49,DS

2,021,572
nZ,69I

.,:DI,ta,
5,522,224

21, lao,265
17,987,699

'35.10',325

205, '46
" 5,260

'06,019
n,780

• tV-- .

.~

~

PlIMETEIS
IAMAICO SUI! OF FORMAL SECTOI 0.307
EXC1WIGE lATE m fClAII
llTEIEST RATt CIIAlGED • 0.'2 .

ClEOIT TO ECCIIIOMT '" 1365.' .IllIan
AS$URPTIOIIS • •

" Ass~ th.t COllBRf'CI.l cas.. In Utl..tlan "Ithaut opeclfl.~ .1.. 1",.1. the ewr...~t
ZI •••UlIK tll.t In til. forwet sector, til. ,...t of the Md.. Is not sll"lficently dlffeNftt f,.. ...to

end us.. th r. of Yllue edd.d In'the f",'acctor, p1I,' ~t. Sect.... anl.,.l' t...tf.t. tIM Ntlc••l II....

31 A••~ th.t CI In court u ........ of totll In t ItllIUM It 1.2
Ware that au? InforwetlM Is fwo two yten ..enl", tIIat tilth tMH ......,cl- S6lI .UU_ Is tl_ In .. .,..r

" endt' to (CClftClI¥ on ,,~ 30, 199Z
f

eccordl"l to refOl'll .....r•• !~'C _ 'Irwtl:lel aperatl-:- Tebt. (TOft), Rerch 21.





ANNEXJ
• TABLE 1

SUMMARY FINANCIAL PLAN
PROGRAM DEVELOPMENT FOR ECONOMIC REFORM

($'000)

ORIGINAL AMENDMENT TOTAL

1. Program Assistance 7,000 7.000 14.000

2. Projec~ Assistance 1J!QQ ,2J)QQ 2J!2Q

A. L.T. Tech, Assistance 4,500 0 4,95~·

[+450r

B. S.T. Tech, Assistance 0 SOO soo

c. DNAE Program 200· 450 650

D. Comm. Courts 300 700 1,000

E. PCU ..Operations 700 50 750

F. Training 500 0 SOO

G. AID Assistants 100 100 200

H. Audits 150 0 150

I. Evaluation 0 50 50

J. iQC Support 100 150 250

TOTAL 14,000 9,000 23,000

• REDSOIWCA contracting officer advised that • $450,000 contract modification was approved in June 1992.
Peuding confirmation of the budget category from where those funds were tUeu, the DNAE allocatiOD under the
original project budget has beeD adjusted to accomodate this increase.

- Wustrative Figure. Actual amount win be determined when contract total fiaures are available.

J-l



ANNEX J
TABLE :!

PROJECTED EXPENDTIlJRES BY FISCAL YEAR
(S'000,

BUDGET CATEGORY 1991 1992 1993 1994 1995 TOTAL

1. Propam Ascia,nce 2JlQQ ~ :IIIJ2: :I.Im :Dm .wm.

lit TI'IDCbe 7,000 7,000 ./

2nd Traocbe 7,000 - 7,000 .'

2. Project Assistance ll2 2J.O.Q 2&2 2am lam ~

A. L.T. Tech. Assistance 0 1,300 1,200 1,200 1,250 4,950· ,J

B. S.T. Tech. Assistance 0 50 200 200 SO SOD I

c. DNAE Program 0 300 100 150 100 6SO
til'

D. Comm. Court 0 1~0 3SO 325 175 1,000 ,/

E. PCU Operations 150 150 150 150 150 7SO

"
F.TrainiD, 0 100 200 100 100 500

V

G. AID Assistants 0 SO SO SO SO 200
\I

H. Audits 0 0 SO SO SO ISO

I. Evaluatioo 0 0 0 0 SO SO

J. PEDS Project 0 0 ISO 100 0 250
"

TOTAL 7,ISO 9,100 2,450 2,325 1,97S 23,000

Note: Disbursemeuts above include an order of mapitude $500,000 for commodities and equipmenL These
requirements will bel detailed diriD, implemeatatioa, lpOCifically throuah the lDDuaI PCU wort plan.

• To Be DeIerIDioed

- Estimated Figure. Final amount will be determined when contract total figures are available.

J-2.
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ANNEXJ
TABLE 3

S1,1MMARY CQST ESTIMATES AND FINANCIAL
(S'OOO)

BUDGET CATEGORY LC FX TOTAL

1. Proaram Aui'PUDce !! ,W!QQ ~

lit TADChe 0 7,000 1,fKXJ

2DdTnncbe 0 7,000 1,fKXJ

2. Project Assistaocc ~ . §&2 2J!2Q

A. L.T. Tech. Assistaoce 0 4,950 4,950'

B. S.T. Tech Assistaoce 100 400 500 /

C. DNAE Propam 250 650 ...

D. Commercial Courts 1,000 0 1,000 .-

E. PCU Operations SOO 250 7S0 v'

F.Trainina 200 300 500 ./

G. AID Assistants 200 0 200

H. Audits ISO "0 ISO

J. Evaluation 0 50 50 "

J. IQC Support 0 250 250 J

TOTAL 2,550 20,450 23,000

Note: Section 110 (Foreip Assistance Act) requirements for 255 cost-&hariDa have been met for both the program
(14,000,000) and the project (8,000,000). See Aaaex H in the PRED PAAD.

• U1ustntive Fiaure. Final amount will be determined wbeo contract total fipres are available.

J-3



1. Program Assistance 2J!QQ .1iJ2QQ

1st Tranche (FY91) 7,000 7,000

2nd Tranche (FY92) 7,000 7,000

2. Project Assistance Llli 2.559 ~ 2.100 2&m 9.000

A. L.T. Tech. Assistance 1,143 1,6','9 651 8S 1,392 4,9SO"

B. S.T. Tech. Assistance 0 0 0 Soo 0 SOO

C. DNAE Program 0 650 0 0 0 650

D. Comm. Courts 0 0 0 1,000 0 1,000

E. PCU Operations 0 0 0 0 750 750

F. Training 0 ISO 0 200 ISO SOO

G. AID Assistants 12 30 13 115 30 200

H. Audits 0 0 0 0 ISO 150

J. Evaluation 0 0 0 0 SO SO

J. JQC Support 0 SO 0 200 0 250

TOTAL 8,15S 2,S59 664 9,100 2,S22 23,000

Note: There is not a one-to-one correspondance between the amount of traache release and the cost of eoacting the
particular reform (5) !hat correspond to it. Rather, the level ofprogram support representents the relative magnitude
and substantive contribution to the reform agenda of the measures being carried out.
• Illustrative Figure. Final amount will be determined when contract total figures are available.

J-4
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ANNEX]
TABLE 4

COSTING OF PROJECT INPUTS/OUTPUTS
($'000)

TAXES DNAE BUDGET C. COURTS PCU MGT TOTAL



ANNEXJ
TABLE S

METHODS OF IMPLEMENTATION AND FINANCING
($'000)

COMPONENTS

PROGRAMNPA

METHODS OF METHODS OF
IMPLEMENTAnON FINANCING

DIRECI' 8L TRANSFER DIRECI' DISBURS.
GRM ACCI'lNew York

AMOUNT
($'000)

14,000

L.T. TECHNICAL ASSISTANCE DIRECT CONTRACT DIRECI' PAYMENT 4,9SO'

S.T. TECHNICAL ASSISTANCE DIRECI' CONTRACT DIRECI' PAYMENT 500

DNAE PROGRAM HC IMPL. UNIT DIRECI'REIMBURS. 650

COMMERCIAL COURTS HC IMPL. UNIT DIRECI' REIMBURS. 1,000

PCU OPERATING COSTS HC IMPL. UNIT DIRECI'REIMBURS. 750

TRAINING PROGRAM DIRECT CONTRACT DIRECI' PAYMENT 250
HC IMPL. UNIT DIRECI' REIMBURS. 250.

AID ASSISTANT DIRECI' CONTRACT DIRECI' PAYMENT 200

AUDITS DIRECT CONTRACT DIRECI' PAYMENT 150

EVALUATION DIRECT CONTRACT DIRECI' PAYMENT SO

IQCSUPPORT BUY-INIDJR DIRECI' PAYMENT 250
CONTRACI'

TOTAL 23,000~

Note: HC Imp1. Unit - Host Country ImpJementatioD.

• D1ustrative Figure. Final amount wilJ be determined wbe.n CODtract total figures are avaiJabJe.
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ANNEXK
PRED AMENDMENT NUMBER 1

SUMMARY OF POLICY OBJECI'IVES, WORKPLAN, AND RESOURCES

POLICY FOCUS SEPl'EMBER 1m JUNE 1993 DECEMBER 1993 INDICATORS

Program Goal Mf.1SU!'f5 to be Taken Mmura to be Taken MeBSUI"§ to be Taken Polia Indkato~

To rromote InIlrket-driven Declare Conunercial Coum Mate reconunencbtion8 on Take 8Ctinn on jurildiction Revilled ('('('SP rudf'
and sustainable economic fuDctional and competent to the establis'~mentof of the Commercial Courts;
growth in Mali adjudicate cases within their Administntive Courts; the establishment of Clearly established and .

jurisdiction. jurisdictions of Commercial Administrative Courts; mel fuDctional juri!ldicti~ for
Courts; relevance of the application of Wubingtoa CommerciallAdmini!Ofnlive

Strategic Obiectim Create Commercial Court, Washington and New York and ntification of New Courts
Administntive Court, and Conventions; usefulness of York Conventions.

To increase private sector Conunercial/Civil/Social arbitntion; staffing, Ratification of the N~
participation in the Procedunl Code (CCCSP) tnining, compensation for Obtain legislative appioval Yoalt Convention (TOO)
economy, particularly in Commissions. the judiciary; types and for the CoiDinen:ia1, Civil,
areas of high productive content of model contracts; and Social Procedunl Code Imnd Indlqton
potential. Create a Working Group unified business registntion

for Model Contncts dillCipJinaay codes; and Implement bUIMII ielOUlCe 15,000 new jaM and $S.S
To rromote democntic disserniDaiton of legal development proanm; IIId million of additional annUIII
initiatives, social justice, documentation. reconuneadations for income created hy Year ~

and the rule of law. judicial recruitmellt and of impJernr.nhlfinn (I Q97)

Establish intermediate compensation. unified
procedures for Commercial business re,istntions, IIId The Rule of taw

Obimiye or Amendment Courts. model contracts.
Int,""edlate Indiqlon

To promote efficient, fair Execute recommendations
and reliable resolution of on consignment fees. Number of Commercial
commercial disputes. Court ca.o;es; adjudication

time; use of arbitration;

. re-illvestment of fundlt
freed from litigation:

Program Assistance $3 million S2 million S2 million TotAl NPA: $7 million

Project Ass!sfance $750.000 (1992-1993) $800,000 (1993-1994) $550.000 (1994-1995) Total PA: $2.1 million
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ANNEX L

, POLICY REFORM FOR ECONOMIC DEWl.DPME"""
(611-G24510246)

LOGICAL FIlAMEWORJ.:
(SUBNI'I"I'ED Jt1LY 199J)

NARRATIVE SUMMARY OBIECTIVELY VERIFlABLE MEANS OF INPORTANT
INDICATORS VEIUFICAnoN ASSUMPI'IONS

,gw:

To promoce ecooomic I. Iloa1 GDP iDe...... fiOm Wodd8lllt 'I1aec:umal
JIOWIb ill Mali $2.2 tIiIIioa ill 1990 &0 52.6 ~ ereeeiticwl ...

WIlioa ill 1996 'lpC"'"iDJ IIected
a.o: Mii.ioa p. H".

2. ..CIpiIa aD' iDmucI I.Iporta .-ialllblo
from S260 ill 1990 &0 S3~o
ill 1996 Propm D ratic

~UIlioaI iII:liIdvu are
3. Exporia or~a,t.:ad DOD aDd Impact efl'lCIive

faclOr er;.-i~ II'OW from .. .'.'
$330 1J,'!'lioa ill 1990 &0 S400 'I1IerI are 110

miUioo ill 1996 MEF 1UfYe)'l 1ipi6cUII
lIDI'onoeD

DNSI llaliltic. climl&oloJical ....
4. OoYeromeDl ellpCDditul'lll U

• perceDlA,le or GOP
dccl'CllCl from 26" ill 1990
10 23" ill 1996

S. Tbe fiIeaJ deficit al a
pcruDlaJe of GDP it
reduced from ." ill 1990 lD6" ill 1996

f!!m2!g: .
(a) To create ID I. Private iJrvallmeDi MEFIIId PCU GaverameaI edbenI &0

environment iDcrcale. from 5210 mi1lioa repoIU IIIVClUnJ adjllltmcd
conductive &0 aonua1ly ill 1990 &0 5340 PI'OJ"IGl
incrcale arowth aDd millioo ill 1996 WoddBaak
employmenl, aod SDAlDCome World IDIIrbl

Surv.)'I litualioa for MaliIII
(b) &0 improve Ibe 2. Houaebold iDcomu exporu dou DOl

D11D1lcment or iDcrcale from ID Iven,e or dwIIe druaaticaDy
public financCl. SIS60 ill 1990 &0 51160 ill DNSlllatillicl

1996
USAIDIDNAE

3. Tax reveauu iDe..... from ~lIUdiel

5220 million ill 1990. &0
$330 millina ill 1993, &0 AIIitudea
$365 million ill 1996 a1rvl)'l CIa 1bc

IMuiDcaa
4. ·Private aector perceptioo of climlte

public eeclOr perfonDlllC'

"'rova
S. MEF DOn-ala". expenael

iDcrcale from $800,000 ill
1991 &0 51.1 million in 1996

L-l



POUCV REFORM fOR ECONOMIC DEVELOPME!'-;
(688.Q24S/0246 )

LOGICAL FRAMEWORK
~UBMI'I'TEI> JULV 1991)

NARRATIVE SUMMARV OBJEC'I1VELV VERIFIABLE MEANS OF IMPORTANT ASSUMPnONS

INDICATORS VERIFICATION

~:

I. TUIIIR I. lemeio;,,11pM MEFUId MEF II'PIia 11ft!

aboIiabod or taua CIR aboIiIbed DNAE IIudId nDIrcCl

reduced 1111991; minj·,z npoIU efrectiwIy
,....... pro6UUId
payroll II... ONMOE_1'1III a.4hird 1IItiIIic. aDd
~ 1991,dbKt Iabor.MY.
lUll OD buIiDeu
iucome decnu: 10 PCU
.. by 1994 aoaIyaca

Camber of

2. DNAEII 2. DNAElplU commcrc'!\

rcllnlelUred 10 IrlIDed by 1993, recorda UId
..pport Ibe privlte diuemillltiDe rcpoItI

IeClOr iDf'ormatioa,
reviaina rcplatiooa DNSI
4 propoaiDJ Dew ..lillie.
..Mel ill ...,port
of &be priVlle IICIOr

3. .' New firms and job. 3. New firma oblllniDa
Ire created buIiDe.. lICC111CI ill

Bamako Diltricl
iDcreaIC160m 1600
ill 198910 2500 ill
1996; Ibe IIImber of
jobl created ill &be
priVlte aector
iDcreuel from
15,000 ill 1990 10
18,000 ill 1996

... Commercial courll ... Number ofclalma
Irc IlItIbli...ed and brouJbl1O IIId .
tuoclionioa naolvedby

commercial COIIrII
III Bamako (1992)
UId two odIer ci\iel
(1996)

5. Balik credit for 5. AVlilable credit for
SME'. iDcrealCl SME'. increalCl

5$ per7Cll'
throup 1996; Ilhare
of bank credil.ivcD
10 DODCOmmerclal
letivitici iDcrealCl
from 20~ ill 1990
10 2S~ ill 1996
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POLICY REFORM FOR ECONOMIC DEVELOPMEIIl"T
(688"()24SI246;

LOOICAL FRAMEWORJ\
(SUBMrJTEI) JULY 1991 j

NARRATIVE SUMMARY OBJECTIVELY VERIFIABLE MEANS OF IMPOkTANT ASSUMPTIONS
INDICATORS VER.IFICAnON

JIm.!!!!: GRM AIJowauca are
fioLDt:iaI ncciVid 60m AJDTW

Proaram~e S7 MillioD ItIlamcIU

Project AIIitlance S7 Million

•• Tecb.~oC I. S 4,500,000 Projeclud laputl .... provided iD •
b. DNAE Pro,ram b. S 650,000 CoauoIJcr timely IIIIJIDCr

c. Commercial CouN c. S 300,000 RIpoN
d. PCU 0pIraIi0aa d. S 700,000 .
c. TraiDiDI I. s 500,000
I. AJDIPSC Ecooomill I. S 100,000
•. AuditalEvaJualioDi I· S 150,000
b. PEDS Buy·1D b. S 100,000
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::~~W!¢:~::l~~·~:·:;~:;~·;:?::}:::i::f~t:::::~ pliJriNu.,q··l!DcAroM _ ._ . ..' .
:·lncn... Privet. Sactor': .:.<::{~::::<:::::?:{:.::':.A•.. _ __. Privet••eotM Investment ,,, 1M eeotlOlny incre.... ;rom FCFA 75 bIIon In 191t to FCfA 130 billion In 1!!5.
: ~Mti~JntM E~~:L?i;:·. .IL· -; .:~.- '-'-New finnnb""'ng buslnen Ie..... In BarNko diltrict mer.- from 12.500 In '.90 to 23.000 In 1196.

::::.·:>:·:... :::.:.:~;.:.:.::":;:N\::·~·:::::·:~E;:!: :;.;:::::~i-;<;J·:{:~::7~;:;,-: ;::7==:::··::::·.:.:.::.::a~:::-. pertidpltlon In grain trad•.by 199~. due ~ f~.rnatk~'".C~iditlotllend ~ewd..

Annex M
USAID/Mali Program Logical Framework, Fiscal Years 1990 • 1993

-

Ler:dlng: 8ri orMJt for amaII ond rnodIum .:--nterpd••• IncrI... by 5" par ye_ from 11M-IttS.
NOftoCCMl'In!'a~Credit: The.hare of credit given to noncomrnMd.. actlvitl•• fncr..... trDm 54" in 1981 to fl4... 1n
1995. .

Support to pt'Iwt•••ctor: ""nlmy of FInance', DNAE" reoriented to. prlwt. Metor IIUPPOI1 rot. by 19!2.
fUcaI performance: GowrN...nt fiDe" defICit perCenllgI of GOP II reduced from '0" In 1989 to 8 ... In 1!'93.
R."..... prOmotion end equity: To re""," Iocr from FCFA 115.S bIIion In 191111 to FCFA 125 bIIIicn in I !'9!'i.

through Incra~.'lnthe tn b... and .qultebla income tax r.tn.

Emplo~nt:18.000 new JaM •• ere.tM by 1995. 10 eblorb public HCtOf owrtlow ..... .-mpIoywd oredua'••.

Export promotion: GRM eRmInetH .. Ixport tn" by 1112.
A,caI prnaure: 8uII1Wfi profit. tn end payraII tax era reduoad one-tNnI by 1It3.

. Equity: NuMlar of tl~re Inc,..... '0" per yo_. with fllclll burden being cI.trllutecf equitably.

SYlTAI!GtT
I. SImplifIcation: GRM raducH the IU'IiJIr of buellU.. Incomo taxn from 11 In 1919 to 1 by '''2.
b. Trlftllpon: Price oontrol. on Int.,.,.. tr-.port .,alboOl.hed by 1993. -"owing privetl Melor to prO~1 egricuftur"

- tranepotl MMe•••
.. PrivatiZlticIft: The Phannaci. PopuIeIre du MeII (PPM).t.§mportlng nonn.entlal dtup by 1\991. permItti.. prlvaltl

pharmee:ill to do.o directly.
d. JudIcl......,: ecw.....rd.. couru In 8aINIco. Kayee end MoptI regIone are July opIl8do",,, by 1S!t5.

..1.:- ". . Life ·.xpeetencY Incr•••• fi'Om 47 Itt 1917 to 51 by 1995.
:.2. :.:.... . Ut.racy rlt. incrl••• from I." In 1919 to 17" 'n 1995.

.:_., cwmy"TREM) INDfeATORS

1. : R... GOP grow• .t I.est ~% per yew. ""Pa.ing t3.3 billion by 1995~
.2. :.::.. Percspit, GOP inc,..." f,on, 1260 In 19B9 to 1355 In 1995.
3.·::.·::..-ExpOrta of good••nd non-fllCtOf. IOrvic:.. incr..... from UISB million In 19B9 to usa rriIIion In 1995.

1:2: Decrenl FiIuIl!Iurden e.
Oft the PIfwt. $lOtor It.

0;

1.3: Improy. Putio Sector e.
PerforrMnCI It.

o.

1.4: Inore••• Job L'
Opstortunitfel

1.5: ''''''1 the AwRabIIty I ~of Crecflt to $m,I and
MecrIUm EnterprfHe

J!gI R......ory
1.1: =and Pleotlo••

s~~", ,.,:i, 'Y:
:To.lmproVe the. auility of Uf••·:-:..:::
:..:'::'_.:';..~: :.r~:··:.·· '. 0"' • ..". • -•••0;. •.=.~... ". ~':'._~.::.
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STMTlGIC 08..!EC'iM 2:
Incte... Income. InA~ of HIcIh
Productive Po!~tl!l.

P!IocMM f)1U'O!!MANC! ItOeATOM
A. The veIu. 0' -oriculftnlli~tionInc,...•• " wer. 6' 4.. pet ynt cIuflflg 1M "!"~HS period.
S. The vt/u. 0' egriculh"lII .~! ine'el!!ee 'rem FCfA~ bliiion in 19118 to 120 bllRon In 1995.

- ~- 1

TARGET
2.1: Incr.... Agrfcullurll

Production

SUlTAJ!G(f .
e. Stept. O"eiM: grain production outpec•• popui.tion growth 1:Z.-~!It,,. ~ert during the 1!89-1995 period.
b. Food .ecurity: intr...nnulll grein price verielion i. reduced from.n _ege 0' 11.2% in 19119 to 4% In 1995.
Co Credit: Credit extended to cooper.tives triple.. 'rom 14.3 minion In 1989 to 112.9 million in 1995.

STMTEote Qe.iECmt"3{)-- /,;:;}): :.:.
Impl'f)ve Delivery 0' HHhh _. . ..

edU~~.~ .~~.~:.~:'~r~,:>///:;~::':: ..::~::;·;:

:sU!tA!!O[!i .
A.. Infent mortality decllnu 'rom : 17/1000 live bi"lte in 1989 10 911100;) In 1995•

.;L:;·}>-.., .The. number 0' printery ec:hooI children compl.ting the elxth grllde inc,..... 'rom 19.300 in 1989 to 12.800
,:'it:=;:: ..<~. (oumuIl1ivellri 1995.•

=F
N

~l

2.2:

2.3:

3.1:

3.2:

Inc"...SI" Gr.n
S.clor Productivity

Inc,.... Uvutock
Exp"""

Improw H.llth Cere

Improve 8hIo Education

e.
b.

o.
d...
b.
o.

e.

b.

0.

d.
••
f.
G·

h.

e.
b.

o.

d.
I.,.
Q.
h.

I.

T.chnology: F"lYI n.w technolOGies ere d.veloped end edopted by 'ermers during the 1990-1995 period.
R•••arch: The netlonlll 8gricuIlur" r••••rch .yetem I. reorgllrired. end • nelionel egricultur" ro...rch .I,.t.gy i.

devlllopn end edoptid by 1995.
R••ourc. Menegement: Fenners edopt Improved 'enning prec:tlcn.
lend u•• end t.nu,,: Land v•• end 'or••t poricl.. 'IYOring privatll egro'orettrv Inve.tment •• lmpIemenled by 19~1.

F1.a" end roou/.lory 1M..."••: The GRM 8boIi~ltO.xport I.... by 1911. mlnImIl.. nufanc.'.... by 1993••nd
.'mp/if procedur.. 'or IiYlllock .xpOft, by 1U~.
Anlmel h h: The vecclnetlon ,el., 'or rind.rpe.1 end olh.r ffConomictly ~enI dI...... Inc"•••.
Privet. practic.: The numbe, 0' privet. vet.ri.,.,., prllCtltlonefl Inc".....

Villege he..1II c.ntl": 120 new .......th cent... _ Hteb!l.hed. eteffed willi tr"ned pll'lClftfttl. end 'In.need enlir51y'rom loa.. community fund, during the 1991-1995 p.riod.
In'ent vec:clnedoM: The numb.r 0' child"n under eae 1 vecclneted ."'1 rnefot ahlldftood dI...... Incr••••• frrtm 5'
in 1!l17 to 85% In 1995.
Mothers It rio: The number 0' vrbM end rur" wornen 0' reproductive ege ¥ICclneted with two do... of t"l"nels In.nid
Inc".... from 30% .nd 7% (19901 to 10% And 30% (19951.
Conlraceptlvll: The netIonei .,revllClnct ,... Iner..... 'rom 1.3% In 1117 to '.5% In 1S9S.
l'h«mlIoeuticel.: The number 0' W1ege~. fully etocked with ...en"" druo- end contrteltltlvn Inern.". frl1m
o to 100% In the CHPS proJect 10M .nd 50% netlonwld••
Privet. prec:IIc.: The number of privllls Milit. ,rectidonerl Incr~~IlK.
DI..... cover.: Tt,. number of dl..... .peed.. tn.tld thrfju;h 1M .....IbIio Mllth ..,...." lnere.... 'rom 15~ in
1990 to 52% In 1995.
Budo-t f ••trueturlng: MSPASPF·• •har. of the GRM a.n"l1 budgellnc,..... 'rom e.5% In 1990 to 9~ In 19!5.

Enraitmln1: The number enrolled In gred" 1 through e Inc,..... 'r-Jm 311.000 In 1989 to 521.000 In 1195.
Gend.r: The number 0' girl••nroned in gred•• 1 through alnert..es trlml 115.000 In 1990 117% 0' til .chool·eg. glrl,J
10 200.000 In 1995 C2!").
T,elning: The number 0' t.lCher, end other lit." r.trelned In meN .fficlent pedegoglad end menegetnent .ltm.
incr..... ',em 0 In 19at to !t.SOO in 1995. .
Stud.nt·t.ech« redo: The numb.r 0' .tudeMI per t.echer dlCtHM. from 51:1 In 11191035:1," 1995.
Repe.t.r r.t.: Tho number 0' .tud.nt. "P••tlng prImory echool grid.. dlO,..... 'rom 30% In 19lt8 co 10~ In t9~5.

T.xtbook,: The number 0' tntboolce per .tudent Inc,..... 'rom 0.3 In 1990 to 31n 1195.
H.llthful ErMrormenl: The number 0' IChoofs with polfbl. wiler end ...1.,., feclltl.. doubl.. from 1!!l1-199S.
~-ucIget r..trucbuing: MEN"••he" 0' the Clft"" budgellncnl.... 'rom 25% In 198910 27% In 1995; r••oure•• fnr
bulo educ.tIon inc"... 'rom 38% 0' MEN'. budo-t In 1989 to 45" In 1995.
~Rentrelil'tlon:.School PlNftt~ (APE.) Incr.... their .~. 0' fundlnG 0' IChoof ~rovement. from 20% In

• ~ "-'91 to ~~ i" 1995: lhe number 0' d ...rooms ine"••• by one-third.----------....,-------





REFLECTIONS ·ON "I'HE MALIAN COURTS

Promm Objcctiy§

At pre&alt, the DeW, poorly equipped commetcial courts &Ie beiDa ClUed IIpClII to CIDfon:e a W..... IepJ.
framework produciDg u uncertain result. This uncertainty diss"'des ecoaomic -wvity by poCadiaI DIdioaa1 or
intematioaal traders, investors, cndiIon IUd debtors IIlekiDa predictability aDd elficiCiDC)' from die IepI JYIlem.
The colDIDCrCial court which wu eatIbIiIbCld iD Mali u • jurimljctjOll d'pceptjoq will be OOIIsjder'ed alp"'i,lized
oaJy wbea commercial procedU1'fJ5 aiat.

Review of the awe of the commcn:iaJ cowtI .ystem in Mali iadieat.es that AID bas abc opportunity to wort with
the GRM 10 improve the effectiveuca of abe Iepll)'lIIem, which willlllfiUlt iD a improved climate for abe privaae
sector. This can be doDe throup a combiDatiOD of project ad proaram ·psistm~. Without IUCb U5i8laDce, the
ecooomic liberalizalioo proaram _y be leVeldy affected. 1Ddeod, die abecace of. properly imctioaiq IepJ
.ystem iD the context of this liben1iDtioa prDI1'IID could have. Deptiv~effect upaa the efforts oldie GRM IUd
abe doDors.

N-l

Source: Cordahi AJeuadre: Mission Report On The CommercillJ Court in MaH, April 6, 1992, Rome
(lateraatioDal Development Law Institute). Elcerpted ud in some cases restated (with apologies to the
luthor) by USAIDlMaJi.

•

StrellglheniD,the capabilities of commercial courts 10 resolve the bulk of private disputes will beJp to develop 1M
private sector, the portfolio of the bIDkiD'lYstem u~ the flow ofcredit. The value of the cbuae reflecu fiDaacial
criteria but also ud mainly the predictability and efficiency of lepJ instruments IIDd iDstitutioas. A tentative llUdy
with cooservative assumptiODS would show that more thaD S 100,000,000 can be brouaht into lipt, iDto die
IWCtured lepJ circuits, by I more effective justice system. 1Ddeed, more thaD 20. of the total credit of die
fiDaocial institutioDS to the ecoaomy caD be CODSidered as ·coatelJticul'. This represented at the ClIKi of 1991 about
S70,000,000 Dot takiD, iDlo coosidetatioa the private sector iDterDa1 debt between aoa-fiDaaciaI iDstitutioasaud the
various dama,es claimed. How can the privatizatioa pro,l'aID proceed without I basic JeaaJ fnmework?

The QUest [or Pluralism

The Maliaa S~te Iffirms its unity wi~ society as well as its continuity aod its 'mooopolyover the Jaw'. Yet, for
all that, th: establishmeDt of I commercia! court represents oae of the first receat experieoces of judicial
'pluraliziD~' iD Africa. Since ,aiDiD, iDdepeDdence, African States bave unified their domestic jurisdictioDs. A
Dumber of reasons, ideaticaJ with tt.ose DOW iDvoked to favor the creatioa of the DeWjurisdictions, were II that time
cited to suppress them. It was Decessary to UIlify the law iD order to 'JlWlDlee certainty in traDsactioas IOd to
reassure iDvestors-. This Deed for staadardimtioD, streamJiniDa ud stabilization of the Jaw coincided with the
concern expressed by leaders of the poor COUDtries for budaetary austerity IOd over the sbortaae ofpmoaaeJ. '
BaUcanized before their independence ud threatened by the tribal patiem oftheir OWD society, the DeW Stiles could
'DOt Ifford to encouraae, in lOy waY. the existence of two distiDct eateaofies of citizals. A reform was therefore
aecessary envisaama I liDgle order ofjurisdictioa. with DO distiDctioo between citizals subject to the Jaw-. (It.
Mbaye p.37ff). ID 1992, however•• pluralist climate prevails, wbetber politically (with about 40 parties),
ecoaomically (14 firms privatized), professioaaliy (discussions reprdiDa the divis.ioa of the MaIiaD Chamber of
Commerce ud Iodustry iDto two distiact bodies, (establisbmeot of I 'Cbambre Coa.sulaire des M6tiers d'Altisus')
or even ethnically (Touarea claims for autoDomy). This is I difficult passaae from, 00 ODe side, tire siD,le party ­
the State moaopoly, with the judicial, civil ud military power in the bands of the Head ofState - ud OD the other



• SItuation of open debate IIDd even conflicts. IDvestiptioo CObra D15 the preseDtltmion affoctinB the judjciaJ world
as well. Yet does not Ibis tension - between unity IDd pluralism - npresent the essence of democracy and of JI

CODSIiwuooaJ stale once it fiod5 eXpn:ssiOD in abe very iDstitUlioasaad duoup procedures made 10 measure?

Problems of fpnn

The fl6tablisbmeot of the COiIWiJiCial courts, UDder Ad No. 18-3B of April S, 1988, is lDDI'CIy DUe elemmt in a
complclL judicial ROJ'pnizatioa instituted in thc Republic of Mali in that year. (Several draft mee:Jny:nU 00' this
oraaoizllion of the judiciary (e.I., reprdiDJ the pOlilibility of iastitulial IcpJ advitcts) are Itill UDder diIJCUllliOll.)
Despite abc weIJ-known African Ipmcb'nt for codes, tile muaJ attention paid to form in the claaificatiOD of laws
bas been disreJardod in this cue. Problems of form, diJIparaJe laws aud decrees, and deficicDcies lad flaws DOW

calJ for a~md reotIlIIIilHWm. Indeed, eaJDOIDic developmeut ad the introductioa of coaunerciaJ law
have been clwarfial thc proviU0GI5 of a Napoleoaic-tdylec:omj!M'!I'CW code. But the OIJaaiDtioo ofjutice ftlqUires
clear-cut, easily communicated, welJ-lrnDled and ntiouJ cluaifieatiOD. A peat deal of COiiCSjl~ bas bceD
"M'SSI'Y betweeo thc Ministry clf Finance and Commace ad the Ministry of JUitice in order CO elucidate IUdl
mcvaat points u die compositioD of the TribuDal de CoIlllDerCO, abc lenD of the IJRIidiDa jud,e, the 0Ilb lIkeo
by 'jules coa.sulaires' (u.desmm IiItiDI as judp; in colDlDel'CilJ courts) or thc repRSCGtadOD of the prosocutiD,
maaistratc, and so on.

Under Art. 2 of this Act, -the jllrisdiction of CoIDIIJefciIJ Courts exteads to aay claim relating to excbaale& aad
transactions between tradcsmeu under Art. 3 of the Commercial Codc-. The printer undoubtedly inteaded
-undertakings· (engagemeuts) rather than ·cxcbaagcs· (cbao,emeats) but this is not thc most important point.
Beyond problems of form, a problem of cohesion aDd prapWism of the many reforms already introduced or
planned is apparent. It is the very CODleIIt of these refolmS which is now at stake.

The recommendatioD is made here to the effect that the necessary tidying-up and reorganization be carried cut in
the fOnD of a rcDovated Code de Pnddurc t~ivii et Commercial (CPCCS) aDd the comprdleusive approach of a
revised code for the judiciary as such. A coec of this kind would bring together aU matters bivin, to do with the
judiciary - jurisdiction, civil aad commercial procedure, distraints and methods of executiOll.

Qaanizational Problems

The sap between the laws passed in the last few years aad the state of trade aDd coiDlDCl'Cial suits in Mali calls for
. 2i:lanalysis of the organizatloD and of the ways by which the rulcs of commercial law are devised and find their way

OD the statute book. Commercial law, both substantive and procedunl, would lain if &realer attention were paid
to the facts of business life in Mali, and cases associated therewith. The overwhelming and exclusive influence of
the Civil law tradition is so far liule affected or tempcnd by case-law, which is certainly to be fOUDd in Civil law
COUDtries. Commcrchlllaw does not consist ODly in a body of abstract JUles. Preliminary revisiOD work OD the
commercial code, or even on the 1988 judicial rcfuIlO, bas not relied sufficiently OD the coUectioa, description aDd
aaalysis of cases. The cue mctbad should be introduced aDd eDCOuraged, aad the dualism Civil liN

tradition/Common law tradition should be replaced with a synthcsiziDl approach morc appropriate to the situation
in Mali and the region as a whole. The coDllDCn:ial court CaD oaJy be conceived as oriaiutiDl from and depeodiol
upon thc same realitics as that which it is expected to regulate. In the normal way it should be orsaniz.ed in terms
of integratiDa the foUowiI)g elements:

identificltioD of problems (courts' woddoad, slowness, cost), aad the recognition of the fact that the need
exists;

consideration of comtnints (budget, conflicts ofjurisdiction);
dctermiDation of the aims to be pursued (technical expertise, rapidity, the trust of the persoD coming, or
being taken, to the C(mrt)i and
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identification of the ~elS to be I£:hieved (output. training. effiCleDCy of the 1DCISW"C5 of necutlOD,

The Dext Slage coosists in buildina up a system usiDa aU technical DJecbPDigns and elanents available to the lav.
(Chamber of Commerce or commercial court; professionaljudacs/co-optcd tndcspcople. and 80 00). This approach
does DOt IleCm to have boeIl CODSidercd by abe authorities rapoosible for wmooitorina the codificatiOD of the
I'dormswor eVeD in their terms of rcfereoce. The burda1 of this diBCUllioo is tba1 preciJe1y IUCb aD approach
mould be followed.

Im,m", the Courts

From an analysis of judicialltltistics it will also be IIeeIl tbaI in cues of OCOIIOiIUc disput.es, die forum for tbe
. .ulCIDCDt 01litiptioo either does DOl exist u a practicallDlUer (to abe deIrimalI of abe i.uured, for ClUIIIple) or

lbifts from judicial instances to the public authorities. Compaay RlOI'pDiDIioo-rdatcd problems have aever beea
-lOlvedwby the judicial apparatus. M fu IS we bow. DOjudicial decisioo basbeCII delivered in this reIpeCL ADd,
acc:ordina to Malian jurists -bad there beea IUCb a decisioo, DO COIIIpIDy ill Mali, after peyiDa off aU ill debts, IS

provided for by the ColDIDeI'CiaI Code, would be able to redress its fiDaDcial situlliooW
• Tbere is ..... daDaer of

colDIDeI'Cial justicebecomina mar,maIized. Faced with an ecoaomic aad fimmcial crisis, a detcrioratioo iD the terms
of trade and ,rowin, uncertaiDty, the Government is lr)'iaa to exert a Z~ predomiNace. Its plan to lieU off
public companies and to privatize the ecoDomy is Dot accolDplllied by die creatioa of jUdicial ums or by the
implementation of measures for the private sector to saep in foUowin, this diseapaemeat by the State. The
leaislator cannot foresee aU possible social and economic situations in Mali, which is DOW elpcrieDcina npid
changes and is subject to seven! interoal and eltcrDa1 pressures. Lepslatioo, GoVCl1llDllDt aoa and adjustmeat
programs have only limited scope for adaptation to circumstances.

Thus is where the role of the judge comes iDto its own. In a crisis situatioo, with firms ,oin& out ofbusiness, with
wages remaining unpaid, uncoordinated Oovemmeot measures risk creatiq a gulf becween the law aDd the realities
of econoliiic and social conflicts; it is here that a case-law approach can brid,e the pp betwoc:a short-term ecoDOmiC
expediency and the long-term nale of law. '

For aU these reasons the powers of the commercial court to deal effectively with litiaatioa in economic matters
should be stl'CDathened. Essentially, the principles engllaed in the cooceptioo of the cost and the couditioas
accompaoyina its iDStitutioD do Dot appear, by themselves, to have guaranteed its effiCl£:y. By improviDg the court".
operational performance, the desired strellgthenina will foUow.

The New Act

Before examining the problems relating to jurisdictiOD nales, ODe Ibould DOte thai the legislator made DO special
provisioD prescribing the ell£:t date when the Dew law sbould come into force. IDdeed, art. 13 states that: -. trial
court may elert'jurisdiction over business matters until a commercial court is establish:'ld•••.u. The provisioo is
IIDbiauous and the citizen DO lODger knows which court he/she must tum to. Even lawyers and jud&e&, because
the subject is so Dew. teDd to confuse problems relatina to the time aspect ofthe applicability of the Act and to other
.ituatioDS COnDected with cooflicts ofjurisdiction. Are the commercial courts. for example. -eGtablisbedwin Mali,
at Bamako, Kayes and Mopti. or just at Bamako? .

If this question has to be asked, then, in priDciple the Act is immediately applicable to any suit already brought or
yet to be brought. Without a formal exceptioo beiDg iDvoked, the ordinary courts can have a case removed from
them and brought before a commercial court. This however would Dot apply where the ordiDuy court hIS already
handed down a first • or finaI-i.nstaDce decision OD the merits or affcctiD& the merits ofa cue thai bas been re&u1arly
brought before it. The Malian Constitution and Art. 231 par. 2 of the cpces provide for the priDciple of
legislative continuity.
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This iDterpretaliOD (the only ODe possible) Jw JlCVcnJ practicaJ drawbacks. ,The COIDIDCI'CW court ofBamako IelCm'
to be fully "established" (unlike the Kayes court, which has DO physical premises aDd the Mopti court, wb05t
president is currently in hospi~) but it could. hardly bandle all the colDIDCI'CiaJ prococdiDp pcudi.Di before tht
Bamako Court of First lnstaDce. The silence of this law (with the exception of art. 13, par. 4, which doc& DOl app)~'
lpCCificaJJy to CODflicts as JqUds lime) as "preis proceediDp iDstituled before die ruomr!TCial court& wm
established could be interpreted as an ovcmabt. The omissioo, howevCl, and the ambisuityarc intended, ai.Bce they
upress ODe of the peculiar features of law aDd leaa! reforms in Africa, lymB in ". flexible, IIOD-imperative oature
of conduct nther thaD one prescribioa ilIDt1ions for offences" (Rouland p. 386). Some JepllCbolari di&mi66 this
as ",bost law" or "ineffective law": yet others use abe llIpieaiOO "pI'OIreaive law". Oftal, flIlJW laws ad
iDstitutioas CIIjoyioa official lItetu6 uodct the coastitutioo ad uodcr ItaIUtory law are difficult to lpp1y fully and
immediately - it iI more CODvaUCDl DOt to worry about problems reIatiDa to 8pplic:ability in time; IDd Ibis is in aDy
c:uc the cuneDt altitude of the MiDiItIy of JUitice. However. IIUCh aD lllitude is DOt free from aIaDpn; ad it can
deprive IUCb a DeW Act of all authority.

Tec:baiques are available. however. for the promssjve igiplemegtatjog oft pew legislative gd jpsjhdjogaJ policy.
Tbeee iDclude: leIaI ,11Mb• eaviuaiDa a coberalt lIDCl CClDtaoUed develOPiilCllt of IIItute law. abe adopCioa of
vaamtional and KCOII1panJinl measurrs, toadher' with IIIe8SIIftS lor iosuriDa the iDl'OI"IIWioa of die public
and applied trainiaa. 10 the cue in point. the IeJis1ation, by the lime article 13. Yelled Ibejudp of Ibe appellate
court with wide powers, which have 10 far never been exercised: "wbeaever a commercial court CIIDDOt operate
for any reason, the CoID1 or Appeal once the matter laDs been brouabt before it, at the request 01 the AUOrDey
General, appoints the trial court competent for bandlioa business cases. WbeD the COIIIIDNciaI court is able
to resume its functions, the Court of Appeal, seized for this matter Under the same coaditioas, takes tbiI into ICCOUDt
and fixes the date startioa from which actions sbalJ be brou,bt before tile commercial court 1piD". The proc:css
is flexible, cobereat and suitable for the Malian context.

It is therefore to be recolDiDCllded that the "Court of Appeal, thus called upon at the request of the Attorney
GeaenJ-. mould appoint the courts competeat to exercise jurisdiction over busiDcss matteR in Kayel, Mopti aad
Bamako, ~ order to settle IS soon IS possible problems regardina the timioa ofapplicability. Tbc lqislatioo and
the Mioistrif$ CODcerned should adopt a stricter procedure reaardiDa the dates on whicb laws ue supposed to come
into force. The above-mentioned techniques make it possible to couple strictoess with caution - a technical caution.
This may result in a less idealiz.ed law but one which is urtaioly more effective and less fnlqueatly disreauded.

The applicant bas to detenniDe the jurisdiction that is territorially compeaent for Qis/ber purposes. Bow can he/she
do so at all clearly in Mali today, when article 2 of the 1988 Act is imperfect and refers ODe to article 3 of a
commercial code. How could the Malian jurist have avoided the ndical judaemcat that -our coaoeption of the
commercial transaction is not sufficient, and unfortunately the question is dominated by that of the c:ompe&eDce of
the Commercial Courts; and this question, too, will have to be reconsidered" (Trait6, p.8). ADd bow could our
Malian jurist have done any better. avoid archaisms, draw IUpport from scholarly opinioo reprdina RaI n=ds.
finalities, objectives, opinions and solutions. Praise is due !or re-reacbioa efforts aDd the reports of the expert
workioa aroup established in Bamako to renew the 1986 CoLilDCfCial Code. To be sure. the 1986 Coll1iDCl'Cial
Code took into consideration the cbaoae6 in French commercial law. Nevertheless, the aUlDerOUS ad important
French technical reforms of the 19801 have DOl yet beal .Idopted in Mali. Some are DOt ovea takea into
consideration; and there is DO lltatute defioiDa the scope of privatizatioas (Act No. 88-34 is the oaIy oae that
authorizes the opeoioa up of the capital of Slate-owoed companies to other operators, and of joint-ventures -i.e.
companies with public and private capital and those to be privatiUld). It seems that the aew CoJDDJel'Cial Code will
Jive a different meanioa to the notioD of a commercial act. It is DOt the intention in this brief survey to judge
between the subjective coDoeption of commercial law IS coaceroioa ooIy those qualifyinllS collllDCl'Cial operators
and the objective coDception which considers leaallCts necessary to commercial activities. Here more thaD ever.
die Malian jurict need to Itrenathen his understaDdina of the theories of 1"zmaiR and of mixed actions.
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Qbseryation~

The commercial jurisdiction CODcept CID be defended OD the rrounds that it offers more eXpeditious procedures aDd
that access to the court is facilitated. It woiald be • mistake 10 IUppose that the limple instilUtioo of a~
d'exceotjon would automatically parantce lpCCializaliau in one field or another, both functional and procoduraJ
specialiZAtion. The point is relevant since the autonomy of the commercial jurisdiction provides the basis for
reoewal of judicial power in a lOCicty wbere CCODOmiC liberaliDtion is in process. But the effort made fromtbe
institutiooal staDdpoint bas Dot R&1Jy affected 10 fu the course of commercial justice. Thus, if the teform is 10
.1CCMd. it aecds • lot of iIDprovomcats in Older to IICbieve i.. oriIiDel purpoe. DllDCly dill of -"liDa di'P'JtClfi

betwo=D commercial opetators who have to IIate tbeir respective claims in pod faith wilboul beiDa boged down
by the lUbdeties of IlIab1IOry laws or decrees- (Edict of November 1563, which created the terrilorial jlllUdictioa
of profCGiooal and lay judps ill Paris ad cIetcrmiDed Ibeir c:ompeteace.) 'I1ICIe IDIutiODS for coafticts of
comrN"'IIN' will ensure that the reform is uot UDJ'DIlOIIIble ad DOt an eumple for tOO&e judiciarl iaw upeIU who,
ever si.Dce Jeremy Bentham. bave arped for abe abolitioa of IpeCiaI courts.

The plopoaJ is accordillaly made Ibat the Fefonp of MaW, Ne de 'P&Mw CjvUe eI CommmrjaJe Iba1I bIve
UDODg its purposes to Dullify any IIIIDOeUVI'e& de&ipeel to 1I0w dowD the CIOIInC ofjustice. A mal proc;edure
iLoeede4 to solve copOicts of jurisdiction jmmediately. Pleas in bar of trial. or of .iii pmdens or, apia joiDder
pleu will have 10 be addressed with this in mind. That is why article 13 of abe Act to institute the Commercial
Court Ibould eacouraae reliance DO this procedure and empower the Court of Appeal to decide in CODfIicts of
jurisdictioo. JuridicaJ acculturation is easier when the lepll)'ltem co.... from • COUDtry wboec lanauap is the
same IS that spoken in the adopting country, which is why the following approach, adopted ill Fl'IDce for judicial
llettlements liquidation cases, is 5IlIUested:

aJ Expeditious darification of all cooflicts of jurisdiction: when the court before which I case is brouaht
finds that the case is beyood itsjurisdiction, the presiding judge bas to inform the Presideat of the Court
of Appeal who wiU then iIIdicate the competent jurisdiction (ill so many days', weeks', months' lime).

The decisions of the presidinJ judge and the P:csident of the Court of Appeal are notified immediately to
the parties by the clerk of the court and may not be appealed. The decision of the President of the Court
of Appeal is an order for the parties and for the judge to whom the case is sent back.

bl Where the competence of a court is chalJenJed, but where it finds that it is competent, the court must
declde on the merits immediately.

cJ Where there is a conflict of jurisdictions, then the court that finds that it has DO competence can
Devertbeless take conservation measures 1& I form of JUlrlDlee (e.g., takiDg inventory of a debtor'.
property and thereafter affixing seals) to protect the creditors' rights.

Mixed Composition or The Commercial Court

There is • cultur.1l dimensioD associated with the status of the profess:ona1 judJe and of the commercial judge.
The two are called to sit together. As in aU the French-speaking countries in AfricalDd in Madapscar, Mali was
already familiar with the mixed system ill the labor courts. There are lessons to be leamt in the practice ofhaving
lay judJes sit in customary matters in Mali. Some of them are likely to lack motivation 1& they are not
remunerated. And there is the professional judge who complains about his salary bel.•, a ·corruptioa trap-, 10.
greater extent than his commercial lay counterpart. The latter, DO the coatrary, feels that his is merely a decorative
functi-"n. His role must therefore be accorded pealer esteem. In the mixed legal system, the presidiDgjudge does
DOt have to be. professional, 1& is currently the case in Mali. It is interestina to make I comparisoa with what was
.said 60 years ago about the Roume doctrine and its attempts to write OD African i&5'Ucs: -••• by limiting oaths au
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fetishes or on the Koran, by dlsrcprdmg the superoa1Ural factors lmkcd with the person of the judie, by deprivin,
the cluets of their position as judge and by calliDi in lay judges to sit in court, J.e., no longer the initiates, !he
inspired of the AfriCA of old, b4vcu't we eaJP,lied custom of its meaning'· (in Roulard p. 355). This quotation
shows that, in a similar coun system, the problcms associated with the mixed le,al system in Mali can be solved
by SlaWtory or procedural JDCIDS which make aII0WIDce5 for the cullural factor. To avoid the problems of a
professional judie appointed to a court in the provinces and lW10undcd by locaUy iDflueotiaJ people, the revised
Judiciary Code might follow the engle of the Belgiao Cnde IUd provide for IUCb maum N the emmteg';e of
judges. residence, and the exercise of iudicial functions (as regards rapJs. pJ!!Ced.;gce and the servjcing of bearings) -
nipee Malian lOCiety is far from being informal.

It would wrooa to IhiDk Ibat abe involvemeat of abe collllllerCial operator in abe procea of Mali jurisprudcacc
coa.stitutes a danger~ His preseoce tber'e usumes that the profcaiooal judae comes from aD iDdepeDdaJt and
hienn:hical body, and Ihal be is deteebM from the milieu wbere be exercile& his functioas, Many obIervcn of the
judicial world in Mali believe that there is DO differmce here betwera him and the commercia opentor, Some
iud,es, whether experieoced or II the beJinninl of their career, havo expressed the a:ne opinion. Great hopes are
Ibcrefore eaaaaod in this DeW miucllepIlYIIem which may be al1lll auet for abe privllo aecIor, Tnders and
industrialists care very IIIICb about UDfairIy judpd diJpuIe& that Iboy come IICI'OIS in the cues they ....., about
unfair competitioo or dilCri.mination apinst Fra»ch traders who bave boea IiviDl ill Bamlko for many )'CIII"S and
are ItilI waitina for the eafon:emeat of a jud,ement, -Jud,e& of alIlbapes and sizes, dressed in black or nllI, with
or without ermine, all have in COIDIDOD this modem idea Ihal equity iJ the oaIyjustice- (Jeu DeoiJ BndiD in Etudes
offerte 1 B, Goldman, Litec 1987 p,2O). And this is the eeoeraJ feeliDl that the missioo perceived - a feelinl that
can reoew a legal system which bas been coostrained too long by its depeodeuce on authority.

Specializing The Commercial Court

Training and RequibDC!lt

An i~ent lor c:Jum&inI mentalities. Th~ prepondcrance of economics. the contract lakina precedeuce over
the law, the development of a private sector with whicb the law is inadequately acquainted - these are but some of
the factors that disorientate the judiciary SlY institution as well N the judles that make up that iDstitutiOD. The
bringing into beina of a commercial court bas, in IUCb ~ CODtext. JiVeD rise to a misundersllDding that is best
cleared up, Career judges look askance at the Commercil~ Court, and are the first to point to the illiteracy of lay
judges, their i£Dorance of the law and their incompdeDce u • component of the judiciary. The former tend to
iBDore and look down on the world of private ~terprise, and the latter tend to ignore and look clown DO the
judiciary. One thing that must be done immedia'lely (otherwise the gulf will become yet wider between the
expectatioDS the commercial court eolenders and the disappointment that may cusue), namely to dcfule its specific
place and provide it with the means of sustainina it. ADd it is tnining that represe;.1ts the hiao road to achieving
this purpose.

Facilitating Access

The Commercial Register

Le&aI incentives, Just as the Cwnber of Commerce and Industry and the commen:ial courts (of which the
Chamber is a basic element), the co~ial reaister finds its origin in the corporate organizalioa of traders, In
Mali. articles 11 to 55 of the Code relate to the Commercial Register, The next Dine articles (56 to 64) concern
the list of professions, The Register is fundameotaJ to the development of the private &eCtor becaUSC

I quite apart
from its administrative functioDS, certain lelal effects may be connected to it, Any policy aiming II briDging the
informal sector into thc mainstream of commercial activities sbould sec in the Register a special meaDS for
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eJlcouragmg registratIon by mtonnmg the people concerned of ItS effects. Now, the ordmary cjti1JeD trader IlClCD»

10 be unaware of Doe of the maiD advantagcs of fCeistralloD (which is also. pre-requisite for the ItatUs of trader).
DlI.IDeI)' the access to the compcte:Dce of the epmmercia1 court. 1D the abseuce of rciistration, it iii oftal difficult
to uphold the commercial nature of any document by applying the theory of appurtc:DaDce, in order 10 claim IUCb
• competence.

FISCal iDcmtins. Developing the' peculiar character of COIDIDClI'CiI1 procedure ad jurisdictioa will be a pnctica1
ioccolive to abandoD the informal sector and eojoy the beoefits ofjoining the formalleClOr. At prceeat, it is euct1y
tile oppoUttJ that IIkClli place: a IWIDber of tnders ad 1ND"&cmrers complaiD of Ibo publicity iavolved in die
formal IOCtor - in being a licallCld opmtioo. Thus, the private 1DCIor, coveriDg oaIy ooe-teath of the wortd~,

papalation, ICCOUDts for more Ibaa a balf of direct III ftNClDU5 of abe Stale. 1biI is a bandicap, lIImeIy a fiIcaI
ODe, .,ainst informal traders. It could be COUDtered that N,sjgeq COIDpIniClli draw aU kiods of beaefill from
COIpoaate IIatus as a result of their l'eJi.stnlioa. Moreover,~OD could be tIICOUI'aIed by promolig' K '!"

1p the !titus of trader thmygb • fig 1IZIZI'CMCb. A llUdy carriod out in 1989 by D.E.G. Louis Beraet InkntaIioaaJ
aa abc requem of the Bamako USAID hi,hlipted - abe cIi.scRpDcy betWIXlD the II1II11 Dumber of foru:aI (mlbe IepI
-.sc) -co~ts-who are bowD to the iDtemaI~ue -.vice and who O~ DOl elperts-. Tbe diIcrepucy
persists today.

Spedlidty or The Law

A'lmlative procedUres for the settlement or disputes,

Judges look iUSpiciously OD arbitration. -1be procedure elperts do not like to cbanae their babitlllDd do DDt
welcome innovations, be they imposed or proposed, from the lOp down or from the outside. Is it n:alIy ID

outrageous to add that such attitudes conccaJ a certain amount of iJDorance?- (in Etudes, p.187). Iu an
ICCOmpanyin, measure 10 the adoption of a Malian law providinl for arbitratioa procedures, it js M:! 'Y to
jgtroduce specific training for professional judges. The ordinary judiciary proceedina and ubitration must be
brouabt closer to each other. As thioas stIDd in Mali, tbese are DOl two mutually opposed methods of IClUliDI
disputes. In this country and especially in the business leCtor, relations are pluralist and community-baed, aDd
people are bound by common ties at different levels (community. family,·reli';on, ecoaomic c:oat!icleratioas). Tbe
severance of relations may be much more upseUin, thaD could be imaainecl in a more iDdividualistic society. Tbe
parties thus try to settle their disputes in terms of composition, mediatioD, conciliation aDd arbitration. Such ID

attitude is already preseat in trial practice. Traioina seems 10 be the best way to remedy such a perceptioa OD the
part of the Malian judge, according to whicb arbitration bu ill roots in a rejectioa of the State. of its laws and of
its courts. Arbitration simply represents a preference for justice administered in • different way - in a way beaer
suited to the commercial context. Having endured the State moDopoly in the field for too IODI, tradespeople.
through the CrcatiOD ofacommercial court. lOuaht to counterbalance the -,ovel11lDeDtalization- ofjustice. Domestic
ubitratioD organized within a corporative context, such IS the ubitration likely to be introduced by the revised
Cwnber of Commerce and Industry, may also meet lIUch • need.

Conclaaion

Although it is technically in existence, the commercial court is 1tilI. in operational terms, in the realm oftbe future.
There can be DO denying, ofcourse, that a law has been eDQCted. and !bat dccisioas have been taken OD the streogth
of its provisions. But it is eVeD more the resolve of aU the actors in the economic life of the country thai makes
the institutioD a reality. If this is true, then the measures lUJIested wiD be better suited to carrying out abe
implications of that resolve - in other words, if. specialized COIDIDeI'CiaJ jurisdiction, with all the advantaaes that
this offers. is 10 be brought into bein,. The underJyin, convictioa is that commercial judaes with • tborouPgoin,
training in busmess law and assisted by lay judges (magistrats consulaircs) can amply demonstrate that die
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commercial coun is a arengtben.ing element for the 'Private sector and for abe formal operabOO5 1ba1 take place
within Il.

The commercial judge iii Mali tW the diffi~uli task of mcdiatinS betwcco the leJis1ator Jed the priVaIe 1CCtor, by
die fact that be bas often to apply obsoleac nales in a heavily 1Opodown, i.e. SlaIe-<:oI1lrOlled, CIIIViroamaIt ad ODe

ill whicb iDdiaenous wrilteD law is of little couequeoce yea where coociliatioo bas aD importaDt put to play,

Only a frqmcnt of the economic life of Mali comes before the~ia1judlC. That beiDl .., ,theR are ibo&e
who would have the -ordiaary- justice &here in the midst of IlCODOmic ad IOCiaI prc ce , lDd·dMR are oCbm
whoup that it mould be kept apart. ID eiaher cue, there is the risk tbatjustice will be CODSidmd u just IDOtber
penu:oemt departmcat IDd that tho courta wiI1limply be hlmped toptber iDcIudiDa tho courU that have -apatiJe
ill ccoaomic efficiency·. The CfUC'Ilioa tbcrefore Iw to be.uked, u to bow to obviate the riIk aDd, It tbe lUDIC

lime, bow to avoid lettiDa up " JOVerDlDDDt ofjudps.

The dilemma. At ODe aDd the lime time, aae ia thus fICed with • fuM'lD!IJtIJ IDOmaly, with the effective
predomin·nce of the State in the aercilc of the 1eIWative IDd die judicial fuDctioa but a predomiNI'Wl dW IIIICds
to be &eared to dcvelopiq the private leCtor ad to the letdemeat of ecoaomic disputes, "Ibis oeeda to be dooe
without a lDIIJiulizatioa ofjustice but briaaiD' into beiD, ofa COlIIIDCRiai jurisdietioa. "Ibis state ofafI'ain ia DOt
COIlfioed to Mali. It is commooplace to ICC a certain public law - iDterfenace- ill commercial laW; ad it remains
to be determined bow one can escape from the dilemma here de8cribed.

The DeW patteI'D of c:o-operatiOD. The Development Aid Committee (DAC) is lDXious to IClC proJRflIively lbifted
elsewhere the ceotres of decisioa-makiD" hitherto in the public IOCtor (Rapport ADDuci, 1991). Here, ID attempt
bas been made to translate such a shift into legal rmus, for the areas for decisioo-llllkiDaare abere at baDd aDd aeed
to be IlreDltbened for both the judie IDd the parties to commercial tnnsactiODS. The commercial court is a first
Itep ill this direction, 1be court could be straJltbeaed throuab commercial techniques ofa procedural or coalncCUal
1IIturc. Private pups are already takiD, part in the ecoaomic ad political process in Mali; aDd, accordinl to the
analyses IDd recommendations of the DAC, such a process could also curb corruption aDd help to eltead the
people's Participation in the ccoaomic process. A major problem is thus one of power-slwioa in the orpnization,
under law, of business relatioos in the private sector. Without going so far IS to adopt the American-style hearing
(My God, these fellows are always suiD, one aDother -~ GordoD White, in FortuDe, November 1, 1988, p. 14),
Mali· can only benefit from ligbtell.iD, the conceptual ballast of le,aI thoory aDd re1yiDg instead 011 coatraetual
pragmatism and OD custom without, however, jettiSODio, the Roman- German framework. It is DOt a question of
passing from ODe le,alsysttm to lDother but rather, to quote Paillusseau (p. 14), of talcinaa lead from worthwhile

. formulas in America law or from the methods used in lawyer traiDiDaaDd le,aI practice.

Terms of reference. It is therefore to be I'CCOllllDCllcIed that the terms of refereoce for those CIDJlled in leial
training, the technie&: consultants, and those providina leial advice in the matter of reform, miJbt lpCCify
competence in matters aDd maDDers more clOlCiy aeared to transactional realities IDd reJioaal inte,ratioa. fI!D1x
bjlateral legat approaches. teO! those simply trwposjpg systems to Mali, must be avoided. since they are lacking
in creativity and any ppgmatjc aporoach. Yet, ClD the oCher band, autooomous lepJ developJDtat is rarely possible.
The incorporation of laws IDd pnctices cooWaa from outside a COUDb)' has c:baracterized most lOCieties IiDceancient
times. The main problem is first oae ofacquirio, the means ofusessiD, how a law, aDd institutiOD, a type ofcourt
could actually and effectively operate in Mali, &lid of thea introduc:iog the aecessary adjustmeots. Suda aD appioach
is what this discussioD bas been about. Yet it iJ the mea aDd womea involved that make law, aD institution or a
court come alive aDd functioD; cmd that is why traioiD, Mould be aD essential pre-requisite for aD efficient
performance ofjustice ill Mali.
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. DHI'IR TBZ nOGR1H ACCOUNt·1S TO (IEP !JlACI or DIPosns TO

AND \'JT!~RAYAts TROM TEl'PROGRAH ACCOON,. TSIS YILL BE
toS! !l OSAID. ALfEOUGB USAiD VILL APPROVI BY PROJICT
I~PLE~X"!ATIOH LITTIR (PIL) TBI PURPOSE or TBI VITEDRAYAL

UHCLASSI'I1D IAHA 10 05'5"/01
'.
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J. TBt IMITIAL IN'IRONMENTAL l'lL01'fIOM BAS BIZN AHtND!D
'0 RlfLICT 'fBI CORllN',P~OJtC'. Sit .1MAtO &~?5.

r. AtL'OTBlR PROVISIONS 01 DISCOSSION IN 'fBI PlAD
INCCNSISTINT WITB TBIS AHENDMENT lRI HODIfI!D ACCORDINGLY.

~o !t ~URI ~BA: TEI rONDS AlE HOl USlt IH A HAHHI~
,'ICl.ATIS HALlAI' tAY OPO TBI A~TI-AllORUOH, HIl.l'TAl\!
tUIUP.~ US! cOHVINAHTS Of 'SJ CRANT l~tIMtHT, 'ElY
USlt ro~ AN! OTHER PURPOSE IJ TBI GRM.

USAID 'ilL1 ~JlI'l ONCI 1 liAR tBI REPORTS SUlH]'fTJD »1
~HI CR~ ON LOCAL CURRINel sptrIAL ACCOUNT Vl'BDRA'ilLS'lND
tKFOSITS IT CBJCIIHG ~BtM lel,NSf O'HER DOCUMENTS, VRIes.
PURSO ANT '0 THt GlUN T AGJ\lr~i~H't' AND PILS, tBl GaM WILL J~
II~UIJ\lu TO SUIHI! ON llQU~st.

_ 'fBI SPECIAL 'lCCOUN'f' VlLt II AUDItID OItCI IN !Bt l,tJl OJ
'fBI PROJICT IT , PRI'tTS ACCOO"'lHG I1RH BIRID !BROOCB
~B~ "oaMAL 1 tD 0 PBOCISS 'OR 'fBIS P01POSI. SINCI rUNDS 1"
~BS ACCOUNT CAN' »1 USiD rOI ANT LICI'IHATI CRH PURPOSI
eTB!p. ,aAH'OSIS'PROBIBITID It o.s. STAtUTI 'ND 'fBI GRANT
jGRSIH1Hf, TBI AODIT YILL II Ll"I'fID 'fO 'fBI LEGITIMACT or
'fBI OSI OHDER HALI1N LAV 1ND 'fBI lID ''f,'UtOIT
PIOBIIITION$ •
!BI GIM 15 HOT ·IIPICTID to CONDOC! A SPlctl~ AUDIT 'or
TBt ACCOOHT SINCE tBJ 10NDS WILL II rOR CEN%!AL IODGITAR!
USE. TP.US t 'fBI ACCOUNT VILL BE COVIRED BT lUDI'S or
CO'tRNMI"T IIPINDITORIS IN CINtRAL PROGRAM"ID !t fBI cn~.

t. _leTION l'~J, 0' TBE PAiD. CONTRACT INC FOR tleBNICAL,
ASSISTANCE, IS MODI71!D TO PIO'IDI 70R l.WO CONTRACTS, ON!
cr VBICB Vltt BI AVARDID HOH-COHfITITI,tLT. !HI
HO"-CO~PttITI'i CONTRACT WILL IE JOI !BI PROJECT
COOIDINATOR lHD fOR Pco-atLATED SBOlT-fIRH TECHNICAL
ASSISTANct (lMCLUDINC STUDIZS), COMHODITY PROCORIMINT AND
'tRAINING. 'fEl: 01'BIR CONTRACT, fO BI AVARDID
CO~PITIT!'ILT. WItt PROVIDI rOB 'fBI ~HRIE O!HE~ TICBNlr'I'
ADVISORS AND tBI RtMAINDIR,Of TBI SUPPORT '0 Bt PRO'IDID
CHDIR TBI PROJECT. SIt 11~lIO &111.

r--------------------------~--~----- ---



\:. ':
G.. ~UL!r, tllT'tRRt'D''1'O Btl\11Jl'.UtJ lNCOll'OIUID 'lH 'rBla"
Ih~l~!:Y IN TEIS AMiHtH1N~.

:to PlU.51 ADUSE IMMIDlATI APPR01.ll '1'0 l'D'tBOl\i2! PRED .1S
At\INtlt.
(i t:on p,
!T
.~t50

tltH'N

-

"..

..

. .. ..

UNClASS nU:D

...

•

. .
0-3

'JAH1IO 05450/02

\9P
Q 4 .••P'Wi,.'MJiO'W aeSSE QXE



r.

I

r

.!:', ·.J/G~('\
.1 .'tn.'.·~.I'. ...... "..

! •. -

.. r

AUG 081991

DAlIl
- !NITWSI

,,-,.
LOC: e'7~-e;( ;;i
08 AUG 91 eS2S
CN: 25'741
CHR~: Alt
DIS!: Alt

~~ • _. tII)': •• -:• ., r I· \

I

.~
.• _'. ---:-:..-:-,~._-==,_=:.~_~_-:-_~:-:====:========~\0/

~~CLASSlrIED c-:
,-'

C::~Ns AID-2 INFO: AHa oeM ICO~

~CZCDKA112ES06B52

?oF ~U'IABt":
~ iUEHC ~9776/e1 2192e59
z_p, UUUU U ZZ Ii
; 1'720 557. AUG, 91
~ SECSTATE WASHDC
TO AMEMBASSY EAHAKO 5'731
iT
~CLAS SECIION 01 OF 02 STATE 259776

AIDAC.

1. WE APPRECIA~E THE FAST TURN-AROUND TIME IN WHICH
MISSION SUaMI1TED ..ITS-ECCNOHIC. ANALYSIS FOR SUaJECT
PROJECT. IN CARRYING OUT ITS MONITORING OF THE IMPACTS,
HOWEVER, lOU UNDERSTAND WELL THAT A MORE REFINED BASIS
SHOULD BE LAlt fOR THE EVALUATION FUNCTION. AFR/W HAS
EXAMINED THE MATTER FURTHER AND REQUESTS THAT YOU SUa~IT A
REVISED ANALYSIS IN THE NEAR FUTURE. THEIR COUNSEL IS
~RCVIDED IN THIS CABLE, AND ADDITIONAL CO~SULTATI0N IS
AVAILAaLE iROM AFR/DP/fAR, J. SHITH AT (202) 641-346 AND
2Y FAX AT (2132)' 6473364.

2. THE REFERENCED FAX CONTAINED THE PAAD ANNEX, ECONOMIC
IMPACT OF THE ELIMINATION,~F EXPORT TAXES. AS WE
UNDERSTAND IT, THE ANALYSIS PROVIDED BY THE MISSION
~~SUMES THAT THE ELIMINATION OF EXPORT TAXES WILL LEA~ TC
A/TtN PERCENT ANNUAL GROWTH RATE OF SOME OR ALL EXPORTS
('TWO ALTtRNATIV E SCENARIOS ARE PRESEN'I'ED) AS OPPOSED TO A
rIVE PERCENT ANNUAL GROWTH RATE WHICH WOULD BE THE CASE IF
EXPORT TAXES WERE NOT ELIMINAtED. TH~ ANALISIS ALSO
ESTIMATES 1HA1 GDP WILL IN~REASE BY SOME DOLS 20 MILLION
DUE TO THE ELIMINATION CF THE·EXPORT TAX. IT THEN
COMPARES THESE INCREASES WITH THE COST OF THE REFORM
FRCGRAH (DOLS 1 HILLION DtSBURSE~ENT) AND CONCLUDES THAT
THE BENEFITS ARE SIGNIFICANTLt GREATER THAN THE COST OF
THE PROGRAM.

3. WE AGREE WITH THE CCNCLUSION THAT' THE BENEFITS ARE
LIKELY TO aE SIGNIFICANTLY GREATER THAN THE COST OF THE
PROGRAM. HOWEVER, THE ANALYSIS MUST aE PUSHED FARTHER TO
P;OVIDE A CLEAR BASIS FOR EVALUATING THE IMPACT OF ~HE
REFORM PROGRAM. THE ANALYSIS CORRECTLY IDENTIFIES THE
~J~CIPAL atHEFIT FRCH tHE ELIMINATION OF EXPORT TAXES AS

·~~EI~C~~~~~n~~ 1'~~~~ .~D~~~i~i~t IWc~~~~ET~~S O~~ ~~~Ug~:¥IIA
AHIeH RESULTS IN AJ ANNUAL ADDITION OF OVER DOLS 20
HILLION. 'IHE Ai1A'L~~!S sHOULD D::HONSTRAt'E HOW THIS
INCREASE IN GCP l~ ~CHIEVE~. PRIHARILY. THROU~~ ~~E.,.-

, 0-4'

t.O. 123561 NIl..
TAGS "SUBJECT' . HI~LI, ilOLICY REFORM FOR ECONOMIC'DEVELOPMEN',I
ECONOMIC ANALYSIS OF EXPECTED BENEFITS 1-_-------
REFERENCE' USAID/MALI FAX OF JULY 18, 1991 - SAME SUBJECT
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..hBEt'.Sr IN EXPORT EARNINGS'. wt "SUGC::ST TWA':'. THE tonSSIC'!'

,J c,\ lUn CU'r " CC~PA RA 'UVE S'I'~TIC ~..RAL ISIS l' !:S'l'IM ~'I'!: THE.
PRODUC£~ SURPLUS GEHERA!ED ~y THE REDUCTION (r.LI~I"A!IOS~

OF EXPORT !AXES •

J

II

) ".' SIMILAR LCGIC SHOULD BE APPLI ED Tb '1HE OTHER
CATEGOF.IES OF EXPORTS TO ESTIMATE THE NET BENEFIT FROM
INCREASING EXPORT EARNINGS. THAT IS. WHAT ADDITIONAL

» IMPORTS ARE REQUIRED TO PRODUCE HORE EXPORTS" AND WHAT IS
-THE OPPORTUNITY COST TO THE ECONOMY WHEN DOMESTIC
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S. FOR EXAMPLE, IF MORE LIVES/lOCK IS EXPORTED; ·BUT NO
ADDITIONAL IMPORTED VACCINES ARE REQUIRED AND NO OTHER
OUTPUT IS FOREGONE TO INCREASE LIVES10C~ PRODUCTION, THEN
THE ENTIRE INCREASE IN EXPORT EARNINGS TRANSLATES INTO
INCREASED INceME. ON THE OTHER HAND p IF 'MORE VACCINE IS
IMPORTED TO INCREASE HERD, GROW'IH ..AND~.~ .. sHIFT OF LABOR AND
LAND IHTO INCREASING LIVESTOCK PRODUCTION REDUCES THE
~UTPUT OF OTHER GOODS (SUCH AS FOOD CROPS), THEN THE
INCREASE IH EXPORT EARNINGS MUST BE REDUCED 81 THE
ADDITIONAL COST OF VACCINE AND THE VALUE OF FOREGONE
OUTPUT TO CALCULATE THE NET BENEFIT.

5. TO TAKE CC170N AS AN EXAMPLE, AN INCREASE IN cerTON
EXPORTS WILL UNDOU2T£DLI REQUIRE ADDITIONAL IMPORTED
FERTILIZERS AND PESTICIDES~ IT MAY ALSO OCCUR THROUGH
FARMERS SHIFTING LAND OUT OF PRODUCTION OF FOOD CROPS IN
ORDER TO PRODUCE COTTON. (THE LOSS OF FOOD OUTFUT MAY IN
FACT aE QUI1E SMALL SINCE COTTON FARHERS APPLY FERTILIZERS
AND PESTICIDES AVAILABLE THROUGH CMDT TO THEIR FOOD CROPS
AND GE1 HIGHES YIELDS tHAN NON-COTTON FARMERS). THUS, THE
INCREASE IN NATIONAL INCOME IS THE INCREASE IN COTTON
EXPORT REVENUES LESS THE COST OF ADDITIONAL IMPORTED
INPUTS LESS THE VALUE or FOREGONE FOOD OUTPUT.

4. AS THE A~AllS!S INDICATES. ~HE MAJOR SOURCE or
EENEfITS FROM THE ELIMINATI0~ or EXPORT TAXES IS INCREAStt
EXPORT EARNINGS. THIS IMCR~ASE OCCURS BECAUSE THE
ELIMINATION Of TAXES SHIFTS THE SUPPLY CURVE FOR MALIAN
EXPORTS TO THE RIGH!. THA! IS, THE COS! OF PRODUCING
EXPORTS IS REDUCED BY THE AMOUNT OF THE TAX REDUCTION.
HOWEVER. ESTIMATING THE INCREASE IN EXPORT EARNINGS ALONE
DOES NOT EsTAeLISH ~HE EXPECTED LEVEL OF BENEFITS FROM THE
PROPOSED CHANGES. THE BENEFIT IS NET OF THE INCREASE IN
IMPORTED INPU~S NECESSARY TO PRODUCE THE ADDITIONAL
EXPORTS AND NET OF FOREGONE OUTPUT OF OTHER GOODS OR
SERVICES PRODUCED WITH THE RESOURCES WHICH ARE SHIFTED
INTO THE PRODUCTIO~ OF EXPORTs.
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9. THE STRENGTH OF THIS EFFECT WILL DEPEND UPON HOW
SIGNIFICANT F~RMAL (AND INFORMAL) IVORIAN TAXES ARE TO THE
DECISION TO TRADE INFORMALLY OR TMROUGH FORMAL CHANNELS.
THE EXISTENCE OF BOTH INFORMAL AND FORMAL TRADE ALSO
COMPLICATES THE INTERPRETATION OF THE DAtA ON INCREASES IN
EXPORT EARNINGS, AS THE MISSIOH POINTS OUT, SINCE SOME OF
THE APPARENT INCREASE HAY BE A DIVERSION OF INFORMAL.
UNRECORDED TRADE TO FCRMAL, RECORDED TRADE. TO THE EXTEN~

THAt INCREASES OCCUR BECAUSE PREVIOUS~Y-UNR~CORDED TRADE
BECOHES RECORDED TRADE, ~HE DATA WILL OVERSTATE ~HE REAL
CHANGE.

18. ESTIHATINr. THE EFFECT OF ELIMINATING THE EXPORT TAX
ON EXPORTS SHOULD BE BASED ON THE MISSION'S ESTIMATE OF
1HE PRICE ELASTICITl OF SUPPLl OF HALIAN EXPORTS. ASSUME
THAT THE PRICE ELASr.:CITY OF DEMAND IS INFIdITE (MALI CAN
EXPORT AS MUCH AS ITS PRODUCERS ARE WILLING TO PRODUCE A~

THE GOING PRICE WITHOUT AN EFFECt ON THE MARKET PRICE).
APPL1ING THE APPROPRIATE SUPPLY ELA~TICITIE~. ONE COULD
THEN ESTIMATE tHE INCREASE IN SUPPLY OF MALIAN EXPORTS.
THE ASSUMPTION OF 1a PERCENT EXPOR~ GROWTH RATES FOR SOME
t~ ALL EXPORTS PROBABLl OVERS~ATES THE EFFECT OR SUPPLY
FROM THE EXPORT TA~ ELIM!NATION s SUCH AN INCREASE IN
EXPORTS ALSO GENERATES A MOCH GREATER STREAM OF BENEFITS
THAN WOULD NORMALLY BE EXPECTED FROM AN INVESTMENT OF DOLS
'1 HILLION. ..
11. FINALLY. AFTER CALCULATING tHE NET BENEFiTS FROM
INCREASING EXPCRtS. THE ANALYSIS SHOULD PRESENT THE lEAR-
tOYEAR CHANGE IN A SPREADSHEET FORMAT AND CALCULATE

. EITHER THE NEi PBESENT VALUE AT A 10 OR 1S PERCENT
DISCOUNT RATE OR THE INTERNAL RATE OF RETURN FROH THE,
PROJECTED BENEFIT STREAM. WE HAVE DONE-SO USING THE
MISSION'S ESTIMATES fOR THE CASE 1M WHICH THERE ARE N~
ADDITIONAL INfORTS AND NO OPPORTUNITY COST IN ALLOCATING
nESOURCES TO EXPORT PReDUCTION. THE INTERNAL RATES or
P~~URN WOULD EE 277 PERCENT FOR ALTERNATIVE ONE AND 132
P~RCEN1 FCR ALT~TIVE TWo. THESE ARE SO HIGH AS TO BE
UNLIKELY. .*

'.,:' YEAR BASE ALT. 1 CH~NGE ALT. 2 CHAriGt
'\. ' EXPCl'TS EX PORTS E~PORTS

(HIL~IONS OF U.S. DOLLARS)

-------_.•. _..__ . __ .,
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;',y' UHCLAS SECIICti (1 cr 02 SIA'!E 2S977f C'
~JJ RESOUI\CES ARE SWI'lCHED i'R"M P'RODUCINC GOODS F'OR 'LOC,.,:,

CONSUMP!!O~ TO PRODUClNG GOODS F~R £XPOF:7

B. THERE IS ANOTHER BENtFIT IN ADDITION TO THE HE!
INCRtAS! IN INCOME FROM lNCREA~E~ EXPORT EARNINGS

- DISCUSSED ABOVE. THAT BENiFIT IS THE EFFICIENCl GAI~ fROM
REDUCTlONS IN 1HE COST OF EXPORTIMQ WHICH HAY COM~ ABOUT
THROUGH TA~ING ADVANTAGE OF ECONOMIES OF SCALE. FOR
EXAMPLE, RATHER THAN TREKKING CATTLE TO AVOID FORMAL
TAXES, SOME LIVESTOC~ HAl Bt TRANSPORTED IN A MORE COST­
EFFECTIVE HANNER ONCE THERE ARE HO ~ALIAN TAXES TO PAl.
GAINS IN EFFICIENCY ARE POTENTIALLY QUITE SIGNIFICANT AND
COULD RESULT IN BOTH HIGHER PROFITABILITY OF EXPORTING AND
INCREASED EXPORT VOLUMES. "
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THE INTERNAL BATE OF BETURN TO ALTERNATIVE 1 (10 PERCENT
EXPORT GROWTH) IS 227 PERCENT, THE RATE OF RETURN TO .
ALTERNATIVE 2 (S PERCENT PRIMARY EXPORT GROWTH, 10 PERCENT
TRANSFORMED AND OTHER EXPORT GROWTH) IS 132 PERCENT. '
BOTH RATES ARE TOO HIGH SINCE THE BENEFITS SHOULD BE 'NET
CF ADDITIONAL IMPORT COSTS AND THE OPPORTUNITY COST OF '
FOREGONE OUTPUt IN THE DOMESTIC ECONOMY •.
12. WE LOOK FORWARD TO SEEIHG THE REVISED ECONOMIC
ANALYSIS rOR 1HE EFFECT OF THE ELIMINATION OF EXPORT
TAXES. BAKER '--~ ,
BT
119776

MHNN
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JEFa STATE 343600
1•. THE-,PROJECT .COMMITTEE REVIEW (PCR) liAS FOUND THE PRED
PAAD MACBO-ECOMOMIC AND POLICY FRAMEWORK ASSESSMENT TO BE
APo EXCELLENt AND WELL-REASONED BASIS FOR CONTINUING TO
WORK WITH MALI. WITH REGARD TO THE PROGRAM DESCRIPTION,
WE APPLAUD lOUR VERY FRANK AND PRUDENT ASSESSMENTS OF THE
PROBAaLE IMPACTS OF 'I'AX POLICY REFORMS. REGRETTABLY, IT
DOES MOt APPEAR THAT SICNIFICANT DEVELOPMENT OBJECTIVES
WILL BE ACHEIVED FROM SUCH INTERVENTIONS. YOUR ANALYSIS
LEADS US 'Ie CCNCLUDE THAT ~OST FOLICl CHANGES WILL BE
MARGINAL IN ~ERMS of PEOPLE-LEVEL DEVELOPMENT IMPACTS, AND
THEREFORE DO NOT HERIT DFA SECTOR GRANT FUNDING. IT MAY
EE THAT WE HAVE GONE DOWN A aLIND ALLEY IN THIS ONE, AND
YILL HAVE TO LOOK ELSEWHERE. THE PROJECT ASSISTANCE
COMPONENT SEEMS TO BE WELt SUPPORTED AND SHOULD GO
IORWARn;~ THE EXPORT TAX REMOVAL IS THE ONLY ELEMENT OF
THE NPAiWHICH THE PCR 7EELS MAY HAVE POTENTIAL. WE WOULD
~ECOMHEHD ~HA~ IT BE BE-EXAMINED TO DETERMINE IF (A) THE
FUNDING LEVEL IS APPROPRIATELY SCALED TO THE BUDGET

• •.. .
DErICIT CREATED,· AND THEN (8) RE-EXAMINE TO WHAT EXTENT
THE EXPokt TAX POLICY CHANGECAH REASONABLY BE LINKED TO
INCREASES IN EXPORTS, JOBS AND INCOME THAT MAY RESULT FROM
THE IMPROVED ENVIRONMENT FOR PRIVATE SECTOR-LED GROWTH •

. PLEASE ADVISE RE THE DATA AND REASONING PROCESS WHICH LED
THE MISSION TO THE CONCLUSION THAT WHILE ESTIMATES OF A
MAJOR EXPANSION or ExpeRTS WOULD BE SFECULAtIVE, LIMITED
GAINS ARt EXPECTED. AND ELIMINATION OF RENT SEEKING
ACTIVITIES WOULD PROBABLY ENCOURAGE EXPORTS.

2. BASED ON 1HE ABOVE, THE MISSION IS REQUESTED TO:

A) PROCEED WITH THE PROJECT COMPOMENT,

.. !) ~ODIFY THE PAAD 'SHPA COMPONENT, AS HOTED ABOVE, TO

..... FOCUS ONLY ON EX~ORT TAXES, DESCRIBING THE LINKAGE OF THE

Y'1.CZC~KA 300ESDB 61 e
PP RUTABM
DE RUEHe _2737 1980309
l.NR UUUUU ZZH
P 17030'77" JUL 91
r~ SECSTATE WASHDC
TO RUTAB~/AMEHBASSY BAMAKO PRIORITY· 5494
INFO RUEHDK/AMEMBASSIDAKAR PRIORITY 8106
BUEHAB/AMEMBASSY ABIDJAN PRIORITY 8566
8T
UNCLAS STATE 23273'7
AIDAC DAlAR rOR.BLA, ABIDJAN rOB REDSO/WCA AND REDSO/RtA

t.O. 12356~ KIA
tAGSa· ·SUB~ECTI HALl POLICY REFORM rOB ECONOMIC DEVELOPMENT
(PRED) (688,1245/02'6)

~ UtH:l.~,SS;,rlI~ (~':

~~Ib~J A1D~2 'I~F01 AMB'DCM iCON
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C) COMMUNICATE THE ESSENTIAL COMPONEHTS OF A REVISED PAAD
B~ CABLE TO AFR/SWA, FOR A FI~Al ArR GO AHEAD AND'

D) AT THE SAME TIME, PROVIDE REVISED CONGRESSIONAL
NOTIFICATION MATERIALS WHICH REFLECT THE RESTRUCTURED
PROGRAM. 7~~ETHER WITH THE CABLE REQUESTED IN PARA 2 (e),
THIS WILL ENSURE THAT AFR/SWA HAS ADEQUATE BACKGRt~ND TO
DISCUss POSSIELE ISSUES WITH THE CONGRESS AND CAN cn~PLETE
A CONGRESSIONAL NOTIFICATION WHICH WILL ADDRESS KNOWN
CONGRESSIONAL CONCERNS. FYI, THE WINDOW FOR SUBMISSION OF
EX 1991 ens ENDS JULY 30 AND DOES NOT OPEN AGAIN UHTI~
SEPTEMBER 11. END FII. EAGLE8URGER
8T
, 2737
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ANNEX P

338 1
UNCLASSIFIED
AID 08/07/92
DIR:AVGETSON AVG
DIR:AVGETSON AVG
PRM:VDUARTE VD
AID AMB DCM ECON

AMEMBASSY BAMAKO
SECSTATE WASHDC, IMMEDIATE
INFO AMEMBASSY DAKAR
AMEMBASSY ABIDJAN

AIDAC

SECSTATE FOR AFR/SWA, DAKAR FOR RLA ADAMS, ABIDJAN
FOR REDSO

E.O. 12356: N/A
SUBJECT: UPDATED CONSTRAINTS ANALYSIS, MALI PRED

AMENDMENT (688-0246/0246)

REF: :S''rATE 247555

1. USAIO/MALI APPRECIATES ECPR APPROVAL PROVIDED
REFTEL. THIS CABLE PROVIDES AN UPDATED CONSTRAINTS
ANALYSIS TO ADDRESS ITEM 1B OF REFTEL AND WILL BE
ADDED TO THE PAAD AMENDMENT AS ANNEX P. MISSION
HOPES THAT THIS INFORMATION ALONG WITH AA/OPS
APPROVAL WILL RESULT IN AID/W CONCURRENCE WITH
MISSION PROCEEDING TO EXERCISE DOA ~51 AUTHORITY TO
AUTHORIZE AND OBLIGATE THIS AMENDMENT AFTER ECPR
GUIDANCE IS RECEIVED. MISSION WOULD APPRECIATE BEING
NOTIFIED IF ANY SIGNIFICANT DELAYS ARE ANTICIPATED BY
AID/W IN RECEIVING EITHER AA/OPS APPROVAL OR IN
PREPARING ECPR GUIDANCE SIN~E MISSION PLANS TO
OBLIGATE BY END AUGUST. WE WOULD ALSO APPRECIATE
AFR/DP BEING NOTIFIED SHOULD THERE BE ANY DELAYS SO
THAT THIS INFORMATION CAN BE INCLUDED IN END OF FY
AFR OBLIGATION PLANNING. MISSION APPRECIATES AFR/SWA
ASSISTANCE WITH THIS ENTIRE PROCESS. CONSTRAINTS
ANALYSIS UPDATE FOLLOWS. SHOULD THERE BE ANY
QUESTIONS ABOUT THIS UPDATE, MISSION ECONOMIST VIC
DUlRTE WILL BE IN AID/W ON TDY (ENVIRONMENTAL
ECONOMICS CONFERENCE, ROSSLYN) DURING 8/10-14 PERIOD
AND WILL BE AVAILABLE TO PROVIDE ANY CLARIFICATIONS
NEEDED. HE WILL CONTACT AFR/SWA UPON ARRIVAL.



UNCLASSIFIED

2. BACKGROUND - MISSION iNCLUDED A DETAILED
CONSTRAINTS ANALYSIS IN THE ORIGINAL PAIP FOR THE
PRED PROGRAM. BASED ON THIS ANALYSIS THE MISSION
DESIGNED A REFORM PROGRAM THAT INCLUDED A SERIES OF
FISCAL AND REGULATORY REFORMS walCH ADDRESSED MAJOR
CONSTRAINTS TO THE DEVELOPMENT OF THE PRIVATE SECTOR
IN MALI. THE PAIP ANALYSIS JUSTIFYING THESE REFORMS
WAS CONFIRMED BY THE PAAD/PP AUTHORIZED IN AUGUST,
1991 AND WAS RECONFIRMED BY THIS CURRENT AMENDMENT.
THE BROAD PROGRAM APPROACH ORIGINALLY PROPOSED WAS
MODIFIED TO FOCUS ON ONE MAJOR REFORM I.E.,
ELIMINATION OF EXPORT TAXES, FOR THE INITIAL PROGRAM
WITH PLANS FOR PERIODIC AMENDMENTS WHICH WOULD ADD
OTHER ELEMENTS FROM THE BROADER ORIGINAL PROGRAM
DESIGN AS COUNTRY CONDITIONS AND ADDITIONAL ANALYSIS
WARRANTED. THIS CURRENT AMENDMENT IS CONSISTENT WITH
THIS PROGRAM DESIGN APPROACH AND PROVIDES IN-DEPTH
ANALYSIS OF ONE ELEMENT OF THE BROADER PROGRAM
DESCRIBED IN EARLIER DOCUMENTS. FUTURE PLANNED
AMENDMENTS TO PRED WILL ADDRESS OTHER REFORMS.

ANALYSIS UPDATE - THE FOLLOWING TABLE, REPRODUCED
FROM THE PAIP, SHOWS THE PROGRAM PRESENTED ORIGINALLY
ON THE BASIS OF THE ANALYSIS UNDERTAKEN AT THAT TIME.
THE PAIP REVIEW AND SUBSEQUENT PAAD PREPARATION AND
REVIEW EXCLUDED THE CREDIT GUARANTEE FUNDS AS WELL AS
THE PAYROLL AND MINIMUM TURNOVER TAX. THE REMAINDER
OF THE MEASURES WERE ACCEPTED UNDER THE PROJECT SIDE
OF PRED. ADDITIONALLY, AS NOTED ABOVE PRED SUPPORTED
THE 1991 ELIMINATION OF EXPORT TAXES IN THE PROGRAM
SIDE.
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TABLE 1. POLICY MEASURES PROPOSEP 1/

TAKING INTO CONSIDERATION THE RELATIVE IMPORTANCE OF
THE REQUIRED MEASURES AS WELL AS THE DEMANDS THAT THE
IMPLEMENTATION OF THE REFORMS WILL IMPOSE ON THE
MISSION, PRED WILL ADDRESS THE FOLLOWING SET OF
MEASURES TO BE TAKEN BY THE GRM DURING THE LIFE OF
THIS PROJECT.
-----------------------------------------------------

1. REGULATORY AND INSTITUTIONAL MEASURES

A) ESTABLISH AND MAKE FUNCTIONAL
THE COMMERCIAL COURTS ENVISIONED
IN THE COMMERCIAL CODE OF 1986

B) RESTRUCTURE THE NATIONAL OFFICE
FOR ECONOMIC AFFAIRS (DNAE)

C) INCREASE THE RATIO OF NON-SALARY
TO SALARY EXPENDITURES IN THE
MINISTRY OF FINANCE AND COMMERCE

2. FISCAL INCENTIVES

A) ELIMINATE EXPORT TAXES
B) INTRODUCE A SINGLE INCOME TAX
C) REDUCE THE PAYROLL TAX,

"CONTRIBUTION FORFAITAIRE" AND
THE MINIMUM TURNOVER TAX, "IMPOT
MINIMUM FORFAITAIRE"

3

-----------------------------------------~-----------

3. FINANCING SUPPORT TO PRIVATE SECTOR

A) ESTABLISH AN EXPORT GUARANTEE
FUND AND AN EXPORT PROMOTION FUND
TO PROMOTE, AND FACILITATE THE
FINANCING OF, MALIAN EXPORTS

B) ESTABLISH A CREDIT GUARANTEE FUND
IN SUPPORT OF SMALL AND MEDIUM
ENTREPRENEURSHIP

1/ SOURCE: PRED PAIP, PAGE 21
USAID/MALI, AUGUST 17, 1992
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THIS AMENDMENT REENFORCES THE SUPPORT TO 1J'HE
COMMERCIAL COURTS ENVISIONED IN THE PROJECT SIDE OF
THE INITIAL PAAD AND CONDITIONS THE PROPOSED PROGRAM
ASSISTANCE ON THE SET OF MEASURES PRESENTED IN
PROGRAM UESCRIPTION SECTION AND ANNEX E OF THE PAAD
AMENDMENT. THESE MEASURES ADDRESS THE JUDICIAL
SYSTEM PARTICULARLY THE COMMERCIAL AND ADMINISTRATIVE
COURTS. THE ADDITION OF THE ADMINISTRATIVE COURTS TO
PROGRAM CONDITIONALITY RESULTED FROM THE CONSULTANCY
FROM THE INTERNATIONAL DEVELOPMENT LAW INSTITUTE
walCH ASSISTED THE MISSION IN THE IDENTIFICATION OF
THE SPECIFIC MEASURES IN SUPPORT OF THE COMMERCIAL
COURTS.

HOWEVER, THE SELECTION OF COMMERCIAL COURTS AS A
PROJECT/PROGRAM ACTIVITY DATES BACK TO THE EPRP, THE
PREDECESSOR OF THE PRED PROJECT. THAT PROJECT HELPED
DEVELOP MALI'S COMMERCIAL CODE AND CALLED FOR THE
DEVELOPMENT OF COMMERCIAL COURTS. THE ANALYSIS
BEHIND THE SELECTION OF COMMERCIAL COURTS EMPHASIZ~D

THE NEED TO ACCELERATE THE SHIFT FROM A POLICY
ENVIRpNMENT THAT HAD BEEN SUPERIMPOSING SOME ELEMENTS
OF A PRIVATE SECTOR ENVIRONMENT ON THAT OF THE
STATIST PUBLIC SECTOR DRIVEN ECONOMY INITIATED BY
MALI'S FIRST PRESIDENT.

THE PAIP CHARACTERIZED THE ENVIRONMENT AT THE
BEGINNING OF THE REFORM EFFORT IN THE EARLY 1980'S
AS:

- A SHRINKING BUT STILL INEFFICIENT AND NON­
COMPETITIVE STATE ENTERPRISE SECTOR;

- A PRIVATE SECTOR ACCUSTOMED TO DOING BUSINESS
AND DEFENDING ITS INTERESTS PRIMARILY THROUGH
PERSONAL CONTACTS WITH WELL-P~CED PEOPLE IN THE
GOVERNMENT;

- A COMPLICATED AND INCOHERENT TAXING AND
REGULATORY SYSTEM THAT MULTIPLIED INCENTIVES FOR
PEOPLE NOT TO COMPLY WITH THE LAW;

- THE GENERAL ABSENCE OF MODERN BUSINESS
MANAGERIAL TECHNIQUES AMONG MALIAN
ENTREPRENEURS, ESPECIALLY THOSE IN THE
COMMERCIAL SECTOR;

UNCLASSIFIED
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- HIGH TRANSACTION COSTS DUE ~O SUCH FACTORS AS
HIGH ENERGY COSTS, POOR TRANSPORTATION NETWORI<S,
COMPLICATED GOVERNMENT REGULATIONS, AND
CONFISCATORY TAXING POWERS INCLUDING THE "TAXE
SAUVAGE";

- OVER-CENTRALIZATION OF ECONOMIC DECISION­
MAKING;

- THE ABSENCE OF POWERFUL PRIVATE SECTOR
PROFESSIONAL ASSOCIATIONS CA~ABLE OF PUTTING
PRESSURE ON THE GOVERNMENT TO LIBERALIZE THE
ECONOMY;

- A GENERALLY DEPRESSED RURAL ECONOMY SORELY
TOUCHED BY CHRONIC DROUGHT WHICH SEVERELY
RESTRICTED OPPORTUNITIES FOR DEVELOPING COMMERCE
AND INDUSTRY;

- AN OVERBURDENED SCHOOL SYSTEM THAT COULD NOT
KEEP UP WITH THE GROWING POPULATION AND WHOSE
GRADUATES COULD NOT BE ABSORBED BY THE WEAK
ECONOMY;

- A TRADITION OF PROVIDING SCHOLARSHIPS FOR
SECONDARY AND UNIVERSITY LEVEL STUDENTS WHICH
HAD BECOME A MAJOR DRAIN ON THE NATIONAL BUDGET;

'.
- A TOP HEAVY AND OVER CENTRALIZED CIVIL
SERVICE CHARACTERIZED BY A SEVERE LACK OF
MATERIALS TO CARRY OUT ITS WORI<; AND

- GROWING DEPENDENCY OF THE GOVERNMENT UPON
FORE~GN AID.

POLICY CHANGES MADE IN THE 1980S HAVE CREATED
INCENTIVES FOR PRIVATE INITIATIVE BUT, GRAFTED ONTO
THE STATIST POLICY AND REGULATORY BACKGROUND, THESE
CHANGES HAVE NOT BEEN SUFFICIENT TO GIVE THE SIGNALS
NEEDED TO RELEASE THE CONCERTED INDIVIDUAL ENERGIES
NEEDED TO POWER MALI'S ECONOMIC GROWTH.

5
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USAID'S :ROLE IN MALI'S POIJICY REFORM EFFORT
ESPECIALLY THROUGH THE EPRP WHICH ENABLED THE GRM TO
CONTINUE ON A POLICY REFORM PATH WHEN IN 1986, AMONG
OTHER REASONS, THE COLLAPSE OF THE PRICE OF COTTON
BROUGHT MALI OUT OF COMPLIANCE WITH AN IMF STANDBY.
PRED WILL ALSO TAKE ADVANTAGE OF THE PERCEIVED
PIONEERING ROLE OF EPRP '1'0 PIONEER THE CHANGES IN THE
JUDICIARY SYSTEM.

HOWEVER, THE IMPLEMENTATION OF THE COMMERCIAL COURTS
INITIALLY CALLED FOR IN EPRP, IS AMONG THE CONDITIONS
OF THE WORLD BANK STRUCTURAL ADJUSTMENT PROGRAM. THE
CRUCIAL ROLE OF USAID IS IN FOCUSING IN THIS
ESSENTIAL REFORM walCH MIGHT NOT OTHERWISE GET THE
DETAILED ATTENTION IT NEEDS '1'0 lNSURE THAT THE
ENVIRONMENT FOR PRIVATE SECTOR LED GROWTH SET FORTH
IN THE POLICY FRAMEWORK PAPERS AND CONDITIONED WITH
THE IMF AND WORLD BANK ADJUSTMENT PROGRAMS IS
SUPPORTED BY THE APPROPRIATE LEGAL, REGULATORY AND
JUDICIAL ENVIRO~tENT.

THE CONTINUATION OF A PROGRAM-BASED ASSISTANCE
ACTIVITY IS ALSO CRUCIAL '1'0 THE CORE DIALOGUE WITH
MALIAN POLICY MAKERS. THE PROGRAM FOCUS INITIATED
WITH EPRP HAS BEEN HIGHLY EFFECTIVE IN SUSTAINING AN
ENVIRONMENT WHICH ENCOURAGES STRONGER ECONOMIC
PERFORMANCE.

THE RECOMMENDATIONS OF SEVERAL TEAMS OF CONSULTANTS
SUMMARIZED IN ANNEX F OF THE PAIP EMPHASIZED THAT A
WELL INTEGRATED SET OF MEASURES WAS NEEDED IF THE
RE~ORM PROCESS IS TO BE SUCCESSFUL. A CONSISTENT SET
OF POLICY REFORMS TOGETHER WITH THE COMPLEMENTARY
REGULATORY AND INSTITUTIONAL MEASURES NEED BE
SELECTED. THE INITIAL SET OF REFORMS SELECTED IN THE
PAIP WAS CONSISTENT WITH THIS PERCEIVED NEED WHICH
WAS THEN SHARED BY THE MALIAN GOVERNMENT, THE WORLD
BANK AND THE IMF. ON THE BASIS OF THE BACKGROUND
ANALYSIS UNDERTAKEN BY THE MISSION AND ON THE BASIS
OF CLOSE COLLABORATION WITH THE MALIAN GOVERNMENT,
THE MISSION SELECTED FROM THE POLICY FRAMEWORK PAPER
PREPARED BY THE GOVERNMENT AND MULTILATERAL DONORS,
THE SUBSET THAT THE MISSION DEEMED TO BE BOTH
PRIORITY AND CONSISTENT WITH MISSION'S COMPARATIVE
ADVANTAGE.

6 UNCLASSIFIED
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ONE OF SET OF CONSTRAINTS '.1'0 PRIVATE SECTOR
DEVELOPMENT CONSISTENTLY EMPHASIZED WAS THE Wt~SS
OF THE GOVERNMENT INSTITUTIONS TO 'IMPLEMENTING A
RATHER COMPLEX SET OF REGULATIONS. OPPENHEIM, WHe. IS
ECHOED BY LATER ANALYSTS, CONCLUDED THAT, IN MALI,
FISCAL AND TRADE POLICIES HAVE CONSPIRED TO SEND
FIRMS VERY MISL1~~DING SIGNALS AND THA'l' POLICIES
RATHER THAN MARKETS ARE CREATING THE BARRIERS TO
PRIVATE SECTOR DEVELOPMENT. HE NOTES THAT FOR MANY
YEARS, POLICIES, INSTITUTIONS, AND IDEOLOGY HAVE
CONSPIRED TO STUNT THE CONTRIBUTION OF THE PRIVATE
SECTOR TO MALIAN ECONOMIC DEVELOPMENT AS A BYZANTINE
ARCHITECTURE OF TAXES AND TAX HOLIDAYS OF RESTRICTIVE
TRADE REGULATIONS; TARIFF EVASION HAS ENCOURAGED
RENT-SEEDING OV~R PRODUCTIVE INVESTMENT, SUBSTITUTING
THE VISIBLE FINGERS OF THE BUREAUCRAT FOR THE
INVISIBLE HAND OF THE MARKET.

HE ADDED HOWEVER, THAT AT THE TIME HE WROTE THERE
APPEARED TO BE A GREATER WILLINGNESS ON THE PART OF
THE MALIAN AUTHORITIES TO EMBRACE PRIVATE INITIATIVES
AND ADVISES THAT IT IS VITAL THAT THIS GOODWILL,
BOUGHT IN PART BY EPRP NOT BE ALLOWED TO DISSIPATE
AND THAT USAID IN COLLABORATION WITH OTBER DONORS
CONTINUE TO PROVIDE MEMJINGFUL SUPPORT FOR REFORMS
THAT WILL IMPROVE THE BUSINESS ENVIRONMENT, THE
QUALITY OF PUBLIC SECTOR SERVICES AN THE EFFICIENCY
OF RESOURCE ALLOCATION.

HE EMPHASIZED THAT WITH A SET OF TRANSPARENT, STABLE
AND ECONOMICALI,¥ RATIONAL POLICY RULES, THERE IS NO
REASON WHY THE MARKETS IN MALI SHOULD NOT WORK TO
GENERATE FASTER GROWTH AND A FAIRER DISTRIBUTION OF
INCOME. HE CAu~IONED THAT POLICY REFORM - WHETHER IT
TAKES THE FORM OF REDUCING THE GOVERNMENT PAYROLL OR
OF RATIONALIZING THE FISCAL SYSTEM - WILL NOT RESULT
IN A PAINLESS REALLOCATION OF RESOURCES TO PRODUCTIVE
INVESTMENT IN THE PRIVATE SECTOR. BUT, THAT PUTTING
THE RIGHT MECHANISMS IN PLACE SHOULD, HELP TO SMOOTH
THE ADJUSTMENT PROCESS.

7
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AMONG THE CONSTRAINTS EMPHASIZED BY OPPENHEIM, HE
NOTES THE ABSENCE OF A FUNCTIONING COURT SYSTEM TO
ENFORCE PROPERT~ RIGHTS AND TO PROTECT INDIVIDUALS
AND CORPORATIONS AGAINST THE VIOLATION~ OF
CONTRACTUAL ARRANGEMENT BY ONE TO THE CONCERNED
PARTIES MAKES BUSINESS DEALS MUCH MORE RISKY AND
RAISES TRANSACTION COSTS. HE EMPHASIZED THE ABSENCE
OF SPECIALIZED COURT TO DEAL WITH COMMERCIAL MATTERS,
THE LACK OF ENOUGH TRAINED PERSONNEL AVAILABLE TO
STAFF SUCH A COURT AND TO PROVIDE LEGAL SERVICES FOR
THOSE WISHING ~O GO TO COURT TO RESOLVE THEIR
PROBLEMS.

ALTHOUGH USAID INITIAL EMPHASIS ON THE JUDICIAL
SYSTEM RECOGNIZED THE DIFFIC~~TY OF
INSTITUTIONALIZING THE OBJECTIVES UNDER THE TRAORE
RBGIME, THE MEASURE WAS NEVERTHELESS CHOSEN BECAUSE
OF ITS IMPORTANCE TO THJ~ DEVELOPMENT O}O' A
DECENTRALIZED ECONOMY AND BECAUSE OF THE GOOD WILL
USAJD HAS IN PIONEERING REFORMS IN MALI. THE
OVERTHROW OF THE TRAORE REGIME PROVIDED A WINDOW OF
OPPORTillUTY walCH WE ARE F.ORTUNATE TO BE IN A
POSITION TO TAKE.

PUBLIC DEMAND FOR DEMOCRACY, EQUITY AND TRANSPARENCY
IS NOW ECHOED IN THE CONSTITUTION WHICH GIVES THE
JUDICIAL sYs'rr..~-x THE t~ECESSARY AUTONOMY TO BE REALLY
INDEPENDENT. WITH THIS AMENDMENT, PRED WILL BE IN A
POSITION TO ASSIST IN THE OPERATIONALIZATION OF THESE
OBJECTIVES.

WITH THE OVERTHROW OF THE TRAORE REGIME THE
PROBABILITY THAT POLICY REFORM IN GENERAL AND THE
PRED PROJECT IN PARTICULAR WILL BEAR FRUIT HAS
INCREASED SIGNIFICANTLY. PUBLIC DEMAND FOR EQUITABLE
TREATMENT OF ALL IN A TRANSPARENT ENVIRONMENT,
NECESSAR1 FOR THE SUCCESS OF AN ECONOMY BASED ON
nI(~C:t~~TRALIZED DECISIONS, BUTTRESSED BY THE
C(}"'~TITUTIONAL SEPl.RATION OF POWERS THAT GIVES THE
J1IDrCIAL SYSTEM SUFFICIENT !NDEPENDENCE FROM
~0LIT~CS~ THE NEWLY-ELECTED DEMOCRATIC GOVERNMENT,
R~~?£C~ED OPPOSITION AND FREE PRESS ARE OTHER
PO~ITIVE ELEMENTS.

8
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THE REENFORCEMENT OF SUPPORT 'FOR COMMERCIAL AND
ADMINISTRATIVE COURTS CALLED FOR IN THIS AMENDMENT
WILL ENSURE THAT THE OPPORTUN1TY TO INSTITUTIONALIZE
THIS HISTORIC MOMENT IS NOT MISSED.
GELBERII

9
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5C(1) - CO~RYCBECKLIST

Listed below are statutory criteria
applicable to the eligibility of countries to
receive the following categories of assistance:
CA) both Development Assistance and Economic
Support Funds; (B) Development AGsistance
funds onlY1 or (e) Economic Support Funds
only.

A. COUN~RY ELIGIBILITY CRITERIA APPLICABLE TO
BOTH DEVELOPMENT ASSISTANCE AND ECONOMIC
SUPPORT FUND ASSISTANCE

1. Narcotics

a. Negative certification (FY
1991 Appropriations Act Sec. 559(b»: Has
the President certified to the Congress
that the government of the recipient
country is failing to take adequate
~easures to prevent narcotic drugs or
other controlled substances which arE
cUltivated, produced or processed
illicitly, in whole or in part, in such
country or transported through such
country, from being sold illegally within
the jurisdiction of such country to United
States Gove~ment personnel or their
dependents or from entering the United
States unlawfully?

b. Positive certification (FAA
Sec. 481(h». (This provision applies to
assistanc~ ~f any kind provided by grant,
sale, loan, lease, credit, guaranty, or
insurance, e~~ept assistance from the
Child Curvival Fund or relating to
internati~n~l narcotics control, disaster
and rPrtugeo reli~f, narcotics ed~cation
and f" \Jarp.I'i· RS, or the provision of food or
medic!n~.J If the recipient is a "major
illicit drug producing country" (defined
~s a country producing during a fiscal
year at least five metric tons of opium 01,'
500 metric tons of coca or ~arijuana) or a
"major drug-transit country" idefined as a
country that is a significant direct

No

No
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source o~ illicit drugs· significantly
affecting the United states, through which
such drugs are transported, or through
which significant sums of drug-related
profits are laundered with the knowledge
Dr complicity of the 90vernmen~):

(1) does the country have
in place a bilateral narcotics agreement
with the united st~tes, or a multilateral
narcotics agreement?

(2) has the President in
the March 1 International Narcotics
Control strategy Report (INSCR) determined
and certified to the Congress (without
Congressional enactment, within 45 days of
continuous Gession, of a resolution
disapproving such a certification), Dr has
the President determined and certified to
the Congress on any oth~r date (with
enactment by Congress of a resolution .
approving such certification), that (a)
during the previous year the country has
cooperated fully with the United states or
taken adequate steps on its own to satisfy
the goals agreed to in a bilateral
narcotics agreement with the United states
or in a multilateral agreement, to prevent
illicit drugs produced or processed in or
transported through such country from
being transported into the United States,
to prevent and punish drug profit
laundering in the country, and to prevent
and punish bribery and other forms of
pUblic corruption which facilitate
production Dr shipment of illicit drugs or
discourage prosecution of such acts, or
that (b) the vital national interests of
the United states require the provision of
such assistance?

c. Government »0110' (1986
Anti-Drug Abuse Act. of 1986 Se(:. 2013 (b) ) •
(This section applies to the same
categories of assistance SUbject to the
.restrictions 1n FAA Sec. 481(h), above.)
If recipient country 1s a "major illicit
drug producing country" Dr "major
drug-transit country" (as defin-d for the
pu~pose of FAA Sec 481(h», has the
President submitted a report to Congress

.No
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listing such country as one: (a) which,
as a matter of government policy,
encourages or facilitates the production
or distribution of illicit drugs; (b) in
which any senior official of the
government engages in, encourages, or
facilitates the production or distribution
of illegal drugs; (c) in which any member
of a U.S. Government agency has suffered
or been threatened with violence inflicted
by or with the complicity of any
government officer; or (d) which fails to

. provJde reasonable cooperation to lawful
activities of U.S. drug enforcement
agents, unless the President has provided
the required certification to Congress
pertaining to u.s. national interests and
the drug control and criminal prosecution
efforts of that country?

2. Indebtedness to o.s. citizens
(FAA Sec. 620(c): If as~istance is to a
government, is the government indebted to
any U.S. citizen for goods or services
furnished or ordered where: Ca) such
ci~izen has exhausted available legal
remedies, Cb) the debt is not denied or
contested by such government, or (c) the
indebtedness arises under an unconditional
guaranty of payment given by such
government or controlled p.ntity?

3. Seizure of '0,,8. Property (FAA
Sec. 620 (e) (1» : If :s'.sistance is to a
government, has it (including any
government agencies or SUbdivisions) taken
any action Which has the effect of
nationali~ing, expropriating, or otherwise
seizing ownership or control of property
of V.Se cit~zens or entities beneficially
owned by them without taking steps to
discharge its obligations toward such
citizens or entities?

4. CommuDi.t ~ouDtrle. (FAA Sec~.
620(a), 620(f), 620~; FY 1991
Appropriations Act Sees. 512, 545): Is
recipient country a Communist country? If
so, has the President~ Ca) determined
that assistance to the country is vital to
the security of the United States, that
the recipient country is not controlled by

No

No
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~he international Communist conspiracy,
and that such assistance will further
promote the in~ependence of th. recipient
country from international communi~m, Dr
(b) removed a COUT.try fro~ applicable
restrictions on assistance to communist
countries upon a dete~ination and report
to Conqress that auch action ia important
to the natiDnal interest of the United
States? Will assistance be provided
~lther directly Dr J.ndirectly to Angola,
Cambodia, eub~, Iraq, Libya, Vietnam, Xran
.Or SyrJ.a? WJ.ll assistance b~ p~ovi~ed to
Afghanistan vithout a certification, Dr
will assistance be provided inaide
Afghanistan through the Soviet-controlled
government of Afghanistan?

s. Hob Action (FAA Sec. 620(j»:
Has the country permitted, or failed to
take adequate measures to prevent, damage
or destruction by mob action of U.S.
property?

6. OPIC Investment Guaranty (FAA
Sec. 620(1»: Has the count~y failed to
enter into an investment guaranty
agreement with OPIC?

7. Seizure of U.8. Fiahing Vesaela
(FAA Sec. 6~0(o); Fishermen's Protective
Act of 1967 (as amended) Sec. 5): Ca) Has
the cO\4ntry seized, Dr imposed any penalty
or sanction against, any u.s. fishing
vessel because of fishing activities in
international waters? (b) If so, has any
deduction required by the Fishermen's
Protective Act been made?

8. L~aD Default (FAA Sec. 620(q)}
FY 1991 Appropriations Act Sec. 518
(Brooke Amendment»: (a) Has the
government of the recipient country been
in default for more than .ix months on
interest or principal of any loan to the
country under the FAA? ,b) Has the
country been in defaUlt for more than one
year on interest or principal on any u.s.
l~an under a program for Which the FY 1990
Appropriations Act appropriates funds?

"

''';'

No

No

No

No
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9. Hil:l~arY Equipment (FAA Sec.
620(s»: If contemplated assistance is
development loan or to come from Economic
Support Fund, has the Administrator taken
into account the percentage of the
country's bUdget and amount of the
country's foreign exchange or other'
resources spent on military equipment?
(Reference may be made to the annual
"Taking Into Consideration" memo: "Yes,
taken into account by the Administrator at
time of approval of Agency OYB." This
approval by the Administrator of the
Operational Year Bu~,et c;~ ~e the basis
for an affirmative answer ~,~ing the
fiscal year unless significant changes in
circumstances occur.)

10. Diplomatic Relations with u.s.
(FAA Sec. 620(t»: Has the country
severed diplomatic relations with the
United States? If so, have relations been
resumed and have new bilateral assistance
agreements been negotiated and entered
into since such resumption?

11. U.N. obligetions (FAA Sec.
620(u»: What is the payment stetus of
the country's U.N. obligations? If the
country is in arrears, were such
arrearages taken into account by the
A.I.D. Administrator in determining the
current A.I.D. Operational Year BUdget?
(Reference may be made to the "Taking into
Consideration" memo.)

12. International Terrori8m

a. sanctuary and 8Upport (FY
1991 Appropriations Act Sec. 556; FAA
Sec. 620A): Has the country been
determined by the President to: (a) grant
sanctuary from prosecution to any
individual or group which has committ~A, an
act of international terrorism, or (b)
otherwise support international terrorism,
unless the President has waived this
restriction on grounds of national
security or for humanitarian reasons?

N/A

,..,.. No

CURRENT

No
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b. Airport Security (ISDCA of
1985 Sec. 552(b). Has the Secretary of
State determined that the country is a
high terrorist threat country ~fter the
Secretary of Transportation has
determined, pursuant to section 1115(e) (2)
of the Federal Aviation Act of 1958, that
an airport in the country doe. not
maintain and administer effective security
Ilaasures?

13. Di8crimination (FAA Sec.
666(b»: Does the country object, on the
basis of race, religion, national origin
or sex, to the presence of any officer or
employee of the u.s. who is present in
such country to carry out economic
development programs under the FAA?

14. Nuclear Tecbnology (FAA Sees.
669, 670): Has the country, after August
3, 1977, delivered to any other country or
received nuclear enrichment or
reprocessing equipment, materials, or
technoloqy, without specified arrangements
or safeguards, and without special
cer~ification by the President? Has it
transferred a nuclear explosive device to
a non-nuclear weapon state, or if such a
state, either received or detonated a
nuclear explosive device? If the country
is a non-nuclear weapon state, has it, on
or after August 8, 1985, exported (or
attempted to export) illegally from the
United State~ any material, equipment, or
technology which would contribute
significantly to the ability of a country
to manufacture a nuclear explosive device?
(FAA Sec. 620E permits a special waiver of
Sec. 669 for Pakistan.)

15. Algiers Keating (ISDCA of 1981,
Sec. 720): Was the country represented at
the Meeting of Ministers of Foreign
Affairs and Heads of Delegations of the
Non-Aligned Countries to the 36th General
Assembly of the U.N. on Sept. 25 and 28,
1981, and did it fail to disassociate
itself from the communique issued? If so,
has the President taken it into account?
(Reference may b,! made to the. "Taking into
Consideration" memo.) .

" ..
.'

No

No

No

The present Government of
Mali derived frOOI a popu181"
revolt against the previous
authQritarian regime. A
d~cr,~tically elected
GovernMent is now in place
and has confinned its
friendly relatiops with the
U. s.
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16. Military Coup (FY 1991
Appropriations Act Sec. 513): Has the
duly (-lected Head of Government of the
country been deposed by military coup or
decree? I~ assistance has been
terminated, has the President noti~ied
Congress that a democratically elected
government has taken office prior to the
resumption of assiatanee?

17. Refuqee Cooperation (FY 1991
Appropriations Act Sec. 539)~ Does the
recipient country fully cooperate with the
international refugee assist&nce
organizations, the United states, and
other governments in facilitating lasting
solutions to refugee 8ituation~: including,
resettlement without respect to rac~, sex,
religion, or national origin?

18. Exp1oitatioD of Chil~r.D (FY
1991 Appropriations Act Sec. 5990,
amending FAA Sec. 116): Does the
recipient gQvernment fail to take
appropriate and adequate measures, within
its means, to protect children from
exploitation, abuse or forced conscription
into military or. paramilitary services?

B. COUNTRY ELIGIBILITY CRITERIA APPLICABLE
ONLY '1'0 DEVELOPMENT ASSISTANCE (lfDAIf)

...
1. Human Rights ViolatioDs (FAA Sec.

116): Has the Department of State
determined that this government has
engaged in a consistent pattern of gross
violations of internationally recognized
human rights? If so, can it be
demonstrated that contemplated assistance
will directly benefit the needy?

2. Abortions (FY 1991 Appropriations
Act Sec. 535): Has the President ­
certified that use of DA funds by this
country would violate any of the
prohibitions against use of funds to pay
for the performance of abortions as a
aethod of family planning, to motivate or
coerce any person to practice abortions,
to pay for the performance of' involuntary

., , ~

..

No

'Yes

No

No

No

" ,
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sterilization as a method D~ ~aml1y
planning, to coerce or provide any
financial incentive to any person to
underqo sterilizations, to pay for any
biomedical research which relates, in
whole or in part, to met.hods of, or the
performance of, abortions or involuntary
sterili1.ation as a means of family
planning?

COUNTRY ELIGIBILITY CRITERIA APPLICABLE
ONLY TO ECONOMIC SUPPORT FUNDS ("ESFIl)

Human Rights Violations (FAA Sec.
502B): Has it been determined that the
country has engaged in a consist.f""'it
pattern of gross violations of
internationally recognized human rights?
If so, has the President found that the
country made such significant improvement
in its human rights record that furnishing
such assistance is in the u.s. national
interest?

(1m APPLICABLE)
( DFA FUNDED ) •
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Listed below are statutory criteria
applicable to the assistance resources
themselves, rather than to the eligibi~itf of a
country to receJ,ve "lssistance. This a.ction i.
divided into three parts. Pare A inclUdes
criteria applicable to both De~elopment
Assistance and Economic Support ~~nd resources.
Part B includes criteria applicable only to
Development Assistance resources. Part C
includes criteria applicabl~ only to Economic
Support Funds.

CROSS REFERENCE: IS COUNTRY CHECKLIST UP TO
DATE?

A. CRITERIA APPLICABLE TO BOTH DEVELOPMENT
ASSISTANCE AND ECONOMIC SUPPORT FUNDS

1. Host Country Development Efforts
(FAA Sec. 601(a»: Information and
conclusions on whether asnistance will
encourage efforts of the country to:
(a) increase the flow of international
trade; (b) foster private initiative and
competition; cc) encourage development and
use of cooperatives, credit unions, and
savings and loan associations;
Cd) discourage monopolistic practices; (e)
improve technical efficiency of industry,
agriCUlture, and commerce; and ef)
strengthen free labor unions.

2. U.8. Private ~ra4. an4 Inve.tment
(FAA Sec. 601(b»: Information and
conclusions on how assistance will
encourage u.s. private trade and
investment abroad and encourage private
u.S. participation in foreign assistance
programs (inclUding use of private trade
channels and the services of U.S. private
enterprise).

, .

a) Yes, through eliminat:
of export taxes.' b) Yes,
through regulatory nimpl:
fication; c) Yes, througl
support to the Private
Sector; d) Yes, through
dissolVing parastatal en~

prises; e) Yes, through
greater Private Sector
activity; f) Yes, throug1
greater Private Sector
actiVity.

'J.'lle project will encoura;
U'.S. Private Sector Trad,
and Invesbnent by foster:

> the growth of' the Privat.
• Sector and a market econ·

in Mali which will creat·
a hospitable cli.mate for
U.S'•• Trade Investment .

. ",
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3. con;r••~ional R9tificatioD

a. aeneral requirement (FY 1991
~ppropriations Act Sees. 523 and 591;
FAA Sec. 634A): If money is to be
obligated for an activity not previously
justified to Congress, ~r ~or an amount in
excess of amount previously justified to
Congress, has Congress been properly
notified (unless the notification
requirement has been waived because of
substantial risk to human bealth or
.welfare) ?

b. Botio. of Dew acoount
obligation (FY 1991 Approprletions Act
Sec. 514): If fundG 'are being obligated
under an appropriation account to which
they were not appropriated, has the
President consulted with and provided a
written justification to the House and
Senate Appropriations Committees and has
such obligation been SUbject to regular
notification procedures?

c. Ca.h transfers an4
Donprojeot s.ctQr A.si.taD~~ (FY 1991
Appropriations Act Sec. 51~(~~(3»: If
funds are to be made availahle in the form
of cash trans:Ler or nonpr'~)ject sector
assistance, has the Congression~l notice
included a detailed description of how the
funds will be used, with a discussion of
v.s. interests to be served and a
description of any economic poolicy
reforms to be promoted?

4. En;ineerin; an4 Pinenoial .1&n.
(FAA Sec. 611(a»: Prior to an obligation
in excess of $500 1 000, will there be: Ca)
engineering, financial or other plans
necessary to c~rry out the aS8i8t~nce; and
(b) a reasonably firm estimate of the cost
to the V.S. of the assistance?

5. Legislative AotioD (FAA Sec.
611(a)(2»: If legisl~tive action is
required within recipient country with
respect to an obligation in excess of
$500,000, what is the basis for a
reasonable expectation thnt s~ch action

' ..

.
::,'."

" .

Yes

•

N/A

Yes, Cable dated
6/16/92

N/A

No such action
will' be needed
prior to obligatic
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wfll be completed in ~ime to permi~
o1"derly accomplishment of the purpose of
the assistance?

6. Water ~••ourc•• (FAA Sec. 611(b);
FY 1991 Appropriations Act Sec. 501): If
project is for water or water-related l~nd
resource construction, have beneti~D and
coats be~n computed to the extent
practicable in accordance with the
principles, standards, and plocedures
established pursuant to the Water
Resources Planning Act (42 V.S.C. 1962, ~
~.)? (See A.I.D. Handbook 3 tor
guidelinBs.)

7. Cash Transfer an4 Sector
Assistance (FY 1991 Appropriations Act
Sec. 575(b»: Will cash transfer or
nonproject sector assistance be maintained
in a separate account and not commingled
with other funds (unless such r~quirements
are waived by Congressional notice for
nonproject sector ~ssistance)?

8. Capitftl Assistanc. (FAA Sec.
611(e»: If project is capital assistance
(~, construction), and total U.S.
assistance for it will exceed $1 million,
has Mission Director certified and
Regional Assistant Administrator taken
into c~nsideration the country's
capability to maintain and utilize the
project effectively?

9. MUltiple Country Objective. (FAA
Sec. 601(a»: Information and conclusions
en whether projects will encou~age efforts
of the country to: (a) increas$ the flow
of international trade; (b) foster private
initiative and competition; (c) enco~rage
development and use of cooperatives,
credit unions, and savings and loan
associations; (d) discourage monopolistic
practices; ee) improve ~.chni~a1

efficiency of industry, agriculture and
commerce; and ef) strengthen free labor
unions.

N/A

Yes

N/A

see A.l



b. u.s.-ow~8d CurreDcy (FAA
Sec. 612(d»: Does the U.s. own excess
foreign curl'ency of the country and, if
so, what arrangements have been made for
its release? ,

c. Separat& ACCOUDt (FY 1991
Appropriations Act Sec. 575). If
assistance is furnished to a foreign
government under arrangements which result
in the generation of local currencies:

(1) Has A.I.D. (a)
required that local currencies be
deposited in a separate account
established by the recipient government,
(b) entered into an agreement with that
government providing the amount of local
currencies to be generated and the terms
and conditions under Which the currencies
80 deposited may be utilized, and (c)
established by agreement the
responsibilities of A.I.D. and that
government to monitor and account for
deposits into and disbursements from the
separate account?

No

N/A

a) Yes
b) Will be speci­
, fied in the Gra

Agreement
c) Yes~ In the

Grant Agreement

see A.2 ,

'Jhe country will contributE
25% of the costs of the
project. 'Jhere will be U,~

Government owned local
currency.

..,. '.... ' '

10. U.B. Private ~r.de (FAA Sec.
601(b»: Information and conclusions on
how project will encourage u.s. private
trade and investment abroad and encourage
private u.s. participation in foreign'
assistanca programs (including us. of
private trade channels and the 'services of
U.S. private enterprise).

11. Local Currebcles

• a. ReclpleDt CODtrlbutioD8
(FAA Secs. 612(b), 636(h»': Describe
steps taken to assure that, to th~ maximum
extent possible, the country is
contributing local cu~renci~s to ~0et the
cost of contractual ~nd other $er.vices,
and foreign currencies owned by the u.s.
are utilized in lieu of dollars.

..
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(,2) will such local
currencies, or an equivAlent amount of
local currencies, be used only to carry
out t.he purposes of the DA Dr ESF chapters
of the FAA '(depending on which chapter is
the source of the assistance) or for the
administrative requirements of the United
States Government?

(3) Has A.I.D. taken all
appropriate steps to ensure that the
equivalent of local currencies disbursed
from the separate account are used for the
agre~d purposes?

(4) If assistance is
term:tnated to a ·,::ountry, will any
unencumbered bal·,nces of funds remaining
in a separate account be disposed of for
purposes agreed to by the recipient
government and the United states
Government?

12. Trade Restrictions

a. surplUS Commodities (FY 1991
Appropriations Act Sec. 521(a»: If
assistance is for the production of any
commodity for export, is the commodity
likely to be in surplUS on world markets
at the time the reSUlting productive
capacity becomes operative, and is such
assistance 11kely to cause substantial
injury to U.s. producers of the same,
similar or competing commodity?

b. Textile. (Lautenberq
Amendment) (F~ 1991 Appropriations Act
Sec. 521(c»: Will the assistance (except
for programs J.n Caribbean Basin Initiative
countries under U.S. Tariff Schedule
"Section 807," which allows reduced
tariffs on articles assembled abroad from
U.S.-made components) be used directly to
procure feasibility studies,
prefeasibility stUdies, or project
profiles of potential investment in, or to
assist the establishment of facilities
specifically designed for, the .anufacture
for export to the United States or to
third country markets in direct
competition with U.S. exports, of

Yes

Yes

Yes

No

No
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textiles, apparel, footwear, handbags,
flat goods (such as wallets or coin purses
worn on the person), work gloves or
leather wearing apparel?

13. ~roplc.l Foreat. CF~ 1991
Appropriations Act Sec. 533(c)(3»: Will
funds. be used for any program

i
project or

activity which would (a) result in any
significant loss of tropical forests, or
(b) involve industrial timber extraction
in primary tropical forest areas?

14. PVO Aa.iatance

a. AUditing aDd reqi8tration
(FY 1991 Appropriations Act Sec. 537): If
assistance is being made available to a
pvc, has that organization provided upon
timely request any document, tile, or
record necessary to the auditing
requirements of A.I.D., and is the PVO
registered with A.I.D.?

b. Funding moure.. (FY 1991
Apprppriations Act, Title II, under
heading "Private and Voluntary
Organizations"): If assistance is to be
made to a United States PVO (other than a
coope:rative development organization),
does it obtain at least 20 percent of its
total annual funding for international
activities from sources other than the
United States Government?

15. Project AgreemeDt Documentation
(State Authorization Sec. 139 (as
interpreted by conference report»: Has
confirDlation of the date of signing of the
project agreement, including the amount
involved, been cabled to State LIT and
A.I.D. LEG within 60 days of the
agreement's entry into force with respect
to the United States, and has the fUll
text of the agreement been pouched to
those same offices? (See Handbook 3,
Appendix 6G for agreements covered by this
provision).

No

N/A

N/A

IT WILL BE
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Yes

Yes, the project will he'
all Malians especially
those in the non-fonnal
sector where 1'1aneI1 are m
heavily represented than
other sectors.

16. Metric System· (omnibus ~rade and
Competitiveness Act of 1988 Sec. 5164, as
interpreted by conference report, amending
Metric Conversion Act of 1975 Sec. 2, and
as implemented through A~I.D. policy):
Does the assistance acti,'ity use ~he
metric system of measurement in its
procurements, grants, and other
business-related activities, except to ~he
extent that such use is inpractical or is
likely to cause significant inefficiencies
or loss of markets to United States firms?
Are bulk purchases usually to be made in
metric, and are components, SUbassemblies,
and semi-fabricated materials to be
specified in metric units When
economically available and technically
adequate? Will A.I.D. specifications use
metric units of measure from the earliest
programmatic stages, and from the earliest
documentation of the assistance processes
(for example, project papers) involving
quantifiable measurements (length, area,
volume, capacity, mass and weight),
through the implementation stage?

17. Women in Development (FY 1991
Appropriations Act, Title II, under
heading "Women in Development"): Will
assistance be designed so that the
percentage of women participants will be
demonstrably increased?

18. Regional an4 MUltilateral
Assistance (FAA Sec. 209): Is assistance
more efficiently and effectively provided
through regional or multilateral
organizations? If so, why is assistance
not so provided? Information and
conclusions on whether assistance will
encourage developing countries to
cooperate in regional development
programs.
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19. Abor~ioD. (FY 1991
AppropriationS'Act, Title II, under
heading "Population, DA," and Sec. 525):

a. Will assistance be .ade
available to any organization or program
which, as determined by the President,
.upports or participates in the management
of a program of ~oercive abortion or
involuntary sterilization?

b. Will any funds be used to
.lobby tor abortion?

20. Cooperative. (FAA Sec. 111):
Will assistance help develop cooperatives,
especially by technical assistance, to
assist rural and urban poor to help
themselves toward a better life?

~1. o.S.-OWned Foreign Currencies

a. Ose of currencies (FAA Sees.
612(b), 636(h); FY 1991 Appropriations Act
Sees. 507, 509): Describe steps taken to
assure that, to the maximum extent
possible, foreign currencies owned by the
U.S.: are utilized in lieu of dollars to
meet the cost of contractual and other
services.

b. Release of currencias (FAA
Sec. 612(d»: Does the U.S. own excess
foreign currency of the country and, if
so, what arrangements have been made for
its release?

22. Procurement

a. Small busin••5 (FAA Sec.
602(a»: Are there arrangements to permit
u.s. small business to participate
equitably in the furnishing of commodities
and services financed?

b. V.8. procurement (FAA Sec.
604(a»: Will all procurement be from the
U.S. except as otherwise determined by the
President or determined und~r delegation
from him? . , ,

No

No

No

u.s. does not own
excess FCFA

No

Yes

Yes

c
\'6l
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c. K~r!ne !~pQrance (FAA Sec.
604(d»: If the cooperating country
discriminates against Darine insurance
companies authorized to do business in the
U.S., will commodities be insured in the
United States against marine risk with
such a company?

d. Non-U.S. agricultural
procur.m.~t (FAA Sec. 604(e»: Xf
non-U.S. procurement of agricultural
commodity or product thereof is to be
financed, is there provision against such.
procurement when the domestic price of
such commodity is less than parity?
(Exception where commodity financed could
not reasonably be procured in U.S.)

e. Construction or engineering
services (FAA Sec. 604(g»: Will .
construction or engineering services be
procured' from firms of advanced developing
countries which are otherwise eligible
under Code 941 and which have attained a
competitive capability in international
markets in one of these areas? (Exception
for ·those countries which receive direct
economic assistance under the FAA and
permit United States firms to compete for
construction or engineering services
financed from assistance programs of these
countries.)

f. Cargo preference .bipping
(FAA Sec. 603»: Is the shipping excluded
from compliance with the requirement in
section 901(b) of the Merchant Marine Act
ot 1936, as amended, that at least
50 percent of the gross tonnage of
commodities (computed separately for dry
bulk carriers, dry cargo liners, and
tankers) financed shall be transported on
privately owned U.S. flag commercial
vessels to the extent such vessels are
available at fair and reasonable rates?

9~ ~.cbnlc.l •••i.tano.
(FAA Sec. 621(a»: If technical
assistance is financed, will such
assistance be furnished by private
enterprise on a contract basis to the
fullest extent practicable? 'Will the

WA

N/A
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facili~ies and resources of other Federal
agencies be utilized, wHen they are
particularly suitable, not competi~ive

with private enterpris0, and made
available without undue int3rference with
domestic programs?

h. V.I. air carriers
(International Air Tran~portationFair
Competitive Practices Act, 1914): If air
transportation of persons or. property 1s
financed on grant basia, will V.B.
carriers be used to the extent 8uch
serv1ce is available?

i. Termination for convenienc.
of o.s. Government (FY 1991 Appropriations
Act Sec. 504): If the U.SA Government is
a party to a contract for procurement,
does the contract contain a provision
authorizing termination of such contract
for the convenience of the united states?

j. ConSUlting .ervice.
(FY 1991 Appropriations Act Sec. 524): If
assistance is for conSUlting service
thr~ugh procu~ement contract pursuant to 5
U.S.C. 3109, are contract expenditures a
matter of pUblic record and available for
pUblic inspection (unless otherwise
provided by law or Executive order)?

t.' "Metric converaion
(Omnibus Trade and Competitiveness Act of
1988, as interpreted by conference report,
amending Metric Conversion Act of 1915
Sec. 2, and as implemented through A.I.D.
policy): Does the assistance program use
the metric system of measurement in its
procurements, grants, and other
business-related activ~ties, except to the
extent that euch use is impractical or is
likely to cause significant inefficiencies
or loss of markets to United states firms?
Are bulk purchases usually to be made in
metric, and are components, sub8ssemblies,
and semi-fabricated matarials to be
specified in metric units when
economically available and technically
adequate? will A.I.D. specifications use
metric units of measure from the earliest
programmatic stages, and from the earliest

Yes

Yes

Yes

Yes

I
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documentation of the assistance precesses
(for example r prDject papers) involving
quantifiable itleasurements (length, area,
volume, capacity, mass and weight),
through the implementation stage?

1. Competitive Selection
»rocedurc. (FAA Sec. 601(e»: Will the
assistance utilize competitive selection
procedures for the awarding of contracts,
except where applicable procurement rule.
allow otherwise?

.23. Construction

a. capital project (FAA Sec.
601(d»: If capital (~, construction)
project, will u.s. engineering and
professional services be used?

b. Construction contra~t (FAA
Sec. 611(c»: If contracts for
construction are to be financed, will they
be let on a competitive basis to maximum
extent practicable?

c. Large project.,
Congressional approval (FAA Sec. 620(k»:
If ior construction of productive
enterprise, will aggregate value of
assistance to be furnished by the u.S. not
exceed $100 million (except for productive
enterprises "in Egypt that were described
in the Congressional Presentation), or
does assi6tance have the express approval
of Congress?

24. V.8. Audit Righta (FAA Sec.
301(d»: It fund is established solely by
u.s. contributions and administered by an
international organization, does
Comptroller General have audit rights?

25. Communiat As.iatance (FAA Sec.
620(h). Do arrangements exist to insure
that United states foreign aid is not used
in a manner which, contrary to the best
interests of the United states, promotes
or assists the foreign aid projects or
activities of the Communist-bloc
countries?

Yes

N/A

N/A

N/A

N/A

Yes
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26. lUarcotic8

a. Cash reimbursements (FAA
Sec. 483): Will arrangements preclude use
of financing to make reimbursements, in
the form of cash payments, to persons
whose illicit drug crops are eradicated?

b. assistance to Darcotiaa
traffickers (FAA Sec. 487): Will
arrangements take -all reasonable steps"
to preclude use of financing to or through

, individuals or entities which we know or
have ~eason to believe have either: (1).
been convicted of a violation of any law
or regulation of the United States or a
foreign country relating to narcotics (or
other controlled SUbstances); or (2) been
an illicit trafficker in, or otherwise
involved in the illicit trafficking of,
any such controlled substance?

27. E~ropriation an4 Lan4 Reform
(FAA Sec. 620(9»: Will assiatance
preclude use of financing to compensate
owners for expropriated or nationalized
property, e~cept to compensate foreign
nationals in accordance with a land reform
program certified by the President?

28. ~olice an4 ~risons (FAA Sec.
660): Will assistance preclude use of
financing to provide training, advice, or
any financial support for police, prisons,
or other law enforcement forces, except
for narcotics programs?

29. CIA activities (FAA Sec. 662):
Will assistance preclude use of financing
for CIA activiti••?

30. Hotor Vehlcl•• (FAA Sec.
636(i»~ Will assistance preclUde use of
financing for purchase, aale, long-term
lease, exchange or guaranty of the sale of
motor vehicles manUfactured outside U.S.,
unless a waiveri. obtained? '

N/A

Yes

N/A

N/A

Yes

Yes

,.
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31. MilitaryPer.onnel (FY 1991
Appropriations Act Sec. 503): Will
assistance preclude use of financing ~o
pay pensions, annuities, retirement pay,
or adjusted service compensation ~or prior
or current military personnal?

32. Payment or D••• A•••••••nt. (FY
1991 Appropriations Act Sec. 505): Will
assistance preclude use of financing to
pay U.N. assessments, arrearages or dues?

'33. Multilat.ral org.n~.AtioD
Lending (FY 1991 Appropriations Act Sec.
506): Will assistance preclude use of
financing to carry out provisions of FAA
section 209(d) (transfer of FAA funds to
multilateral organizations fo~ lending)?

34. Export of Nuclear Resources (FY
1991 Appropriations Act Sec. 510): Will
assistance preclude use of financing to
finance the export of nuclear equipment,
fuel, or technology?

: 35. Repr••sion of PopUlation (FY
1991 Appropriations Act Sec. 511): Will
assistance preclUde use of financing for
the purpose of aiding the efforts of the
government of such country to repress the
legitimate rights of the population of
such country contrary to the Universal
Declaration of Human Rights?

36. PUblicity or Propoganda (FY 1991
Appropriations Act Sec. 516): Will
assistance be used for pUblicity or
propaganda pur~oses designed to support or
defeat legislation pending betore
Congres., to influence in any way the
outcome of a political election in the
United States, or for any pUblicity or
propaganda purposes not authorized by
Congress?



· . .

- 14 -

37. Marine %nsurance (F~ 1991
Appropriations Act Sec. 563): Will any
A.I.D. contract and solicitation, and
subcontract entered into under such
contract, inclUde a clause requiring ~hat
u.s. marine insurance companies have a
fair opportunity to bid tor .arine
insurance when such insurance i. necessary
or appropriate?

38. Exchange for .ro~lbit~4 act (F~
1991 Appropriations Act Sec. 569): Will
'any ~88i8tanc. be provided to any foreign
government (including &ny instrumentality
or agency ~hereof), foreign person, or
United States person in exchange for that
foreign government or person undertaking
any action which is, if carried out by the
United States Government, a United states
Official or employee, expressly prohibited
by a provision of United States law?

Yes

No

B. CRITERIA APPLICABLE TO DEVELOPMENT
ASSISTANCE ONLY

1. AgriCUltural Exports (Bumpers
~eDdmGDt) (FY 1991 Appropriations Act
Sec. 521(~), as interpreted by conference
report for original enactment): If
assistance is for agricultural development
activities (specifically, any testing or
breeding feasibility stUdy, variety
improvement or introduction, conSUltancy,
pUblication, conference, or training), are
such activities: (1) specifically and
principally designed to increase
agriCUltural exports by the host country
to a country other than the United States,
where the export would lead to direct
competition in that ~bird country with
exports of a .imilar commodity grown or
produced in the United States, and can the
activities reasonably be expected to cause
SUbstantial injury to u.S. exporters of a
similar agricultural commodity; or (2) in
support of research tbat i. intended
primarily to benefit U~S. producers?

'.'

N/A

/
\C\~
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2. ~i.4 Aid Credit. (FY 1991
Appropriations Act, Title II, under
heading "Economic Support Fund"): Will DA
funds be used for ~ied aid cr.dits?

3. Appropriate ~.cbnolo9Y (FAA Sec.
107): Is special emphasis placed on use
of appropriate technology (defined as
relatively smaller, cost-saving,
labor-using technologies that are
generally most appropriate for the 8mall
farms, small businesses, and small incomes
of the poor)?

•4. Indigenoul Head. and •••ourc••
(FAA Sec. 281(b»: Describe extent to
Which the activity recognizes the
particular needs, desires, a~d capacities
of the people of the country; utilizes the
country I s intellectual resou'rces to
encourage institutional development; and
supports civic education and training in
skills required for effective
participation in governmental and
political processes essential to
self-government.

: 5. Economic Development (FAA Sec.
101(a»: Does the activity give
reasonable promise of contributing to the
development of economic resources, or to
the increase of productive capacities and
self-sustaining economic growth?

6. Speci.l Development Empb•••• (FAA
Sees. 102(b), 113, 281(a»: Describe
extent to which activity will: Ca)
effectively involve the poor in
development by extending access to economy
at local level, increasing labor-intensive
production and the use of appropriate
technology, dispersing investment from
cities to small towns and rural areas, and
insuring wide participation of the poor in
the benefits of development on a £ustained
basis, u8ing appropriate u.s.
institutions; Cb) encourage democratic
private and local governmental
institutions; (c) support the .elf-help
efforts of developing countries; (d)
promote the participation of women in the
na~ional economies of doveloping countries

No

N/A

NtA This is a Policy
Reform Project

Yes

A) Project will support GF
Micro-enterprise and Sn
Enterprise Policies, T£
RefotTllS in support of (
centralization.

b) Will pranote local grOt
and credit union lendit

c) '11Jisproject supports t
stated Self Help Measw
previously agreed to

d) See 17 above
e) The project will prClDOt

Regional Trade by fost(
growth of the Malian
Private Sector.
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end the improvement o~ women'. Btatu.~ and
Ce) utilize and encourage ,regional
cooperation by developing countries.

7. .ec!pJ.eDt COUDtry CODtributioD
CFAA Sees. 110, 124(d»: will the
recipient country provide at least 25
percent of ~he costs of the program,
project, or activity with respect~owhich
the assistance ia to be furnished (or is
the latter cost-sharing requirement being
waived for a "relatively leest developed"
country)?

'8. menefit to Poor Majority (FAA
Sec. 128(b»: If the activity attempts to
increase the institutional capabilities of
private ~rganizations or the government of
the country, or if it attempts to
stimulate scientific and technological
research, has it been designed and will it
be monitored to ensure that the ultimate
beneficiaries are the poor ~ajority?

9. AbortioD8 (FAA Sec. 104(f); FY
1991 Appropriations Act, Title II, under
heading "PopUlation, DA," and Sec. 535):

"

a. Are any of the funds to be
used for the performance of abortions as a
method of family planning or to motivate
or coerce any person to practice
abortions?

b. Are any of the funds to be
used to pay for the performance of
involuntary sterilization as a method of
family planning or to coerce or provide
any financial incentive to any person to
undergo sterilizations?

c. Are any of the funds to be
made available to any organization or
p~ogram Which, as determined by the
President, supports or participates in the
management of a program of coercive
abortion or involuntary sterilization?

, .

Yes

Yes

No

No

No

"



d. Will ~unds be ~ade available
. only to voluntary family plann!nq projects

which olffer, either directly (1'1.' 'through
referral to, or information about access
to, a bx'oad range of family p'lanning
methods and services?

"
.. ' .
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N/A

.
e. In awarding greuts ~or

h~~ural family planning, will any
a];>plicant be discriminated ag~inst because
Ol~ such applicant I s religious or
cc)nscientious commitment to ot:fer only
nntural f,amily planning?

~. Are ~ny of the funds to be
u!led to P!ly for any biomedical research
wt.l1ch relates, in whole or in p,art, to
melthods of, or the performance ()f,
abortions or involuntary sterilization as
a means of family planning?

9'· Are any of the funds to be
made available to any organization if the
President certifies that the use of these
funds by sUI:h organization would violate
any of the Ilbove provisions related to
abortions and involuntary sterilization?

10. CGntract Awards (FAA Sec.
601(e»: Will the project utilize
competitive ~selection procedures for the
a,~arding of c:ontracts, except Where
aj;>plicable pl'ocurement rules allow
o1:herwise?

11. Di8,ndvantaqe4 Bnt.rpr!••~ (rY
1991 Appropriations Act Sec. 567): What
portion of th(! funds will be available
only for activities of economically and
socially disa~vantaged enterprises,
historically black colleges and
universities, colleges and universities
having a stUdent body in Which more than
40 percent of the stUdents are Hispanic
Americans, and private and voluntary
organi zQtions "'hich are controlled by
individuals who. are black Americans,
Hispanic Americans, or Native Americans,
or who are econ,:>rnically or socially
disadvantaged (inclUding woman)?

N/A

N/A

N/A

Yes

Selection process will
encourage participation

,of econanically and
socially disadvantaged
finns, etc•.



13. Tropical Forests (FAA Sec. 118;
FY 1991 Appropriations Act Sec. 533(c)-(e)
& (g»:
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12. Bioloqical Diver.it, (FAA Sec.
119(g): Will the assistance: (a) support
training and education efforts which
improve the capacity of recipient
countries to prevent loss of biological
diversity; (b) be provided under a
long-term agreement in which the recipient
country agrees to protect ecosystems or
other wildlife habitats; (c) support
efforts to identify and survey ecosystems
in recipient countries worthy of
protection; or (d) by any direct or
indirect means significantly degrade

. nation~l parks or similar protected areas
or introduce exotic plants or animals into
such areas?

..

\{l

N/A

N/A see above

Yes, see IEE

, "'. .","

a. A.I.D. Regulation 16r Does
the assistance comply with the
environmental procedures set forth in
A.I.D. Regulation 16?

, b. Conservationr Does the
assistance place a high priority on
conservation and sustainable management of
tropical forests? Specifically, does the
assistance, to the fullest extent
feasible: (1) stress the importance of
conserving and sustainably maneging forest
resources; (2) support activities which
offer employment and income alternatives
to those who otherwise would cause
destruction and loss of forests, and help
countries identify and implement
alternatives to colonizing forested areas;
(3) support training programs, educational
efforts, and the establishment or
strengthening of institutions to improve
forest management; (4) help end
destructive slash-and-burn agriculture by
supporting stable and productive farming
practices; (5) help conserve forests
which have not yet been degraded by
helping to increase production on lands
already cleared or degraded; (6) conserve
foreste~ watersheds and rehabilitate those
which have been deforested; ~7) support
training, research, and other actions
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which lead to sustainl~ble and more
environmentally sound practices for timber
harvesting, removal, and processing~ (8)
Gupport researcl1.. to e:KPand knowledge of
~ropical forests and. iden~ify alternatives
which will prevent torest d~struction,

loss, or degradation; (9) conserve
biological diversity in forest areas by
supporting efforts to identify, establish,
and maintain a representative network of
protected tropical forest ecosystems on a
worldwide basis, by making the
establishment of protected areas a
condition of support for activities
involving forest clearance or de~radation,

and by helping to identify tropical forest
ecosystems and species in need of
protection and establish and maintain
appropriate protected areas; (10) seek to
increase the awareness of u.s. Government
agencies and other donors of the immediate
and long-term value of tropic~l forests;
(11) utilize the resources and abilities
of all relevant u.s. government agencies;
(12) be based upon careful analysis of the
alternatives available to achieve the best
sustainable use of the land; and (13)
take full account of the environmental
impacts of the proposed activities on
biological diversity?

c. Forest degradation: Will
assistance be used for: (1) the
procurement or use of logging equipment,
u~less an environmental assessment
indIcates that all timber harvesting
operations involved will be conducted in
an environmentally sound manner'and that
the proposed activity will produce
positive economic benefits and sustainable
forest management systems; (2) actions
which will significantly degrade nation~l

parks or similar protected areas which
contain tropical forest.s, or introduce
exotic plants or animuls into such areas;
(3) activities which would result in the
conversion of forest lands to the rearing
of livestock; (4) the construction,
upgrading, or maintenance of roads .'
(including temporary haul roads. for
logging or other extractive industries)
which pass through relatively undergraded

"
, '

.' ','-
" e, ':.
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"

No

-
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forest lands; (5) the colonization of
forest lands; or (6) ~he construction of
dams or other water control structures
which flood relatively undergraded forest
lands, unless with respect to each such
activity an environmental assessment
indicates that the activity will
contribute significantly an4 directly ~o
improving the livelihood of the rural poor
and will be =onducted 1n an
environmentally sound aanner which
supports sustainable development?

d. sustainable for••tryl If
assistance relates to tropical forests,
will project assist countries in
developing a systematic analysis of the
appropriate use of their total tropical
forest resources, with the goal of
developing a national program for
sustainable forestry?

e. Environmental impact
statementa: Will funds be made available
in accordance with provisions of FAA
Section 117Cc) and applicable A.I.D.
reg~lations requiring an environmental
impact statement for activities
significantly affecting the environment?

14. Energy (FY 1991 Appropriations
Act Sec. 533(c»: If assistance relates
to energy, will such assistance focus on:
Ca) end-use energy efficiency, least-cost
energy planning, and renewable energy
resources, and (b) the key countries where
assistance would have the greatest impact
on reducing emissions from greenhouse
gases?

15. Sub-SaAaran Africa Assiatance
(FY 1991 Appropriations Act Sec. 562 1
adding a new FAA chapter 10 (FAA Sec.
496) ) : If assistance vi11 come frolll the
Sub-Saharan Africa DA account, is it: (a)
to be used to help the poor aajority in
Sub-Saharan Africa through a process of
long-term development and economic growth
that is equitable, participatory,
environmentally sustainable, and
self-reliant; (b) to be used' to promote
sustained economic growth, encourage

",

N/A

NtA

NtA

a) Yes

b) Yes



" .
·..

- 21 -

private £ector development, promote
individual initiatives, and help to
reduce the role of central
governments in areas more appropriate
~or the private sector; Cc) ~o be
provided in a manner that takes into
account, during ~he planning process,
the local-level perspectives of ~e
rural and urban poor, including
women, through close conSUltation
with African, United states and other
PVOs that have demonstrated
effectiveness in the promotion of
local grassrocts activities on behalf
of long-term development in
Sub-Saharan Africa; Cd) to be
implemented in a manner that requires
local people, including women, to be
closely consulted and involved, if
the assistance has a local focus;
Ce) being used primarily to promote
reform of critical sectoral economic
policies, or to support the critical
sector priorities of agricultural
production and natural resources,
health, voluntary family planning
services, education, and income
generating opportunities; and Cf) to
be provided in a manner that, if
policy ref.orms are to be effected,
contains provisions to protect
vulnerable groups and the environment
from possible negative consequences
of the reforms?

16. Debt-fo~-NatureExcbange CFAA
Sec. 463): If project will ~inance a
debt-for-nature exchange, describe how the
exchange will support protection of: (a)
the world's oceans and atmosphere, Cb)
animal and plant species, and Cc) parks
and reserves; ox' describe how the exchange
will promote: Cd) natural resource
management, Ce) local conservation
programs, Cf) conservation training
programs, (9) pUblic commitment to
conservation, Ch) land and ecosystem
management, and (i) regenerative
approaches in farming, forestry, fishing,
and watershed management.

c) Yes

d) Yes

c) Yes

f) Yes

N/A
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~7. Doobliqat1DD/aeobliqat!on
(FY 1991 Appropriations Act Sec. 515): ~f

deob/reob authority is sought ~o be
exercised in the provision of DA
assistance, are the funds being obligated.
for the same general purpose, and for
countries within the same region as
originally obligatod, and have the House
and Senate Appropriations Committees been
properly notified?

18. Loans

a. aepayment capacitJ (FAA Sec.
122(b»: Information and conclusion on
capacity of the country to repay the loan
at a reasonable rate of interest.

b. Long-ranqe plans (FAA Sec.
122(b»: Does the activity give
reasonable promise of assisting long-range
plans and programs designed to develop
economic resources and increase productive
capacities?

c. Interest rate (FAA Sec.
l22(b»: If development loan is repayable
in dollars, is interest rate at least 2
percent per annum during a grace period
which is not to exceed ten years, and at
least 3 percent per annum.thereafter?

d. Exports to Vnite4 state.
(FAA Sec. 620(d»: If assistance is for
any productive enterprise which will
compete with u.S. enterprises, is there an
agreement by the recipient country to
prevent export to the u.S. of ~ore than 20
percent of the enterprise'. annual
production during the life of the loan, or
has the requirement to enter into such an
agreement been waived by the President
because of a national security interest?

19. Development Objective. (FAA
Sees. 102(a), 111, 113, 281(a»: Extent
to which activity will: (1) effectively
involve the poor in development, by
expanding access to economy at local
level, increasing labor-intensive
production and the use of appropriate
techrlology, spreading investment out from

'.

N/A

N/A

See 6 above

. ....
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cities to small:towns ·and rural areas, and
insuring wide participation of the poor in
the benefits of development on a sustained
basis, using the appropriate u.s.
institutions; (2) help develop
cooperatives, especially by technical
assistance, to assist rural and urban poor
to help themselves toward better life, and
otherwise encourage democratic private and
local governmental institutions; (3)
support the self-help efforts of
developing countries; (4) promote the
participation of women in the national
econbmies of developing countries and the
improvement of women's status; and (5)
utilize and encourage regional cooperation
by developing countries?

20. ~qriculture, Rural Development
and Nutrition, and ~9ricultural Research
(FAA Sees. 103 and 103A)~

a. Rural poor and small
farmersl If assistance is being made
available for agricUlture, rural
development or nutrition, describe extent
to ~hich activity is specifically designed
to increase productivity and income of
rural poor; or if assistance is being
made available for agricUltural research,
has account been taken of the needs of
small farme~s, and extensive use of field
testing to adapt basic research to local
conditions shall be made.

b. Nutrition2 Describe extent
to which assistance is used in
coordination with efforts carried out
under FAA Section 104 (Population and
Health) to help improve nutrition of the
people of developing countries through
encouragement of increased production of
crops with greater nutritional value;
improvement of planning, research, and
education with respect to nutrition,
partiCUlarly with reference to improvement
and expanded use of indigenously produced
foodstuffs; and the undertaking of pilot
or demonstrat"ion programs explicitly
addressing the problem of malnutrition of
poor and vulnerable people.

N/A

" .



c. 1'004 ••cul'i~YI Describe
extent to which activity increases
national food security by improving food
polS.cies and menagement and by
str.engthening national ~ood reserves, with
particular concern for the needs of the
poor, through measures encouraging
domestic production, building national
food reserves, expanding available storage
facilities, reducing post harvest food
losses, and improving food distribution.

,21. PopulatioD aDd Heal~b (FAA Secs.
104(b) and (c»: If assistance is being
made available for popUlation or health
activities, describe extent to which
activity emphasizes,low-cost, integrated
delivery systems for health, nutrition and
family planning for the poorest people,
with partiCUlar attention to the needs of
mothers and young children, using
paramedical and auxiliary medical
personnel, clinics and health posts,
commercial distribution systems, and other
modes of community outreach.

:22. EducatioD aDd HumaD Resources
DevelopmeDt (FAA Sec. lOS): If assistance
is being made available for education,
pUblic administration, or human resource
development, describe (a) extent to which
activity strengthens nonformal education,
makes formal education more relevant,
especially for rural families and urban
poor, and strengthens management
capability of institutions enabling the
poor to participate in development; and
(b) extent to which assistance provides
advanced education and training of people
of developing countries in such
disciplines as are required for planning
and implementation of pUblic and private
development activities.

23. BDergy, Private VoluDtary
OrqaDizatioD8, aDd Selected DevelopmeDt
Activiti•• (FAA Sec. 106): If assistance
is being maQ~ available for energy,
private volun~ary organizations, and
selected development problems, describe
extent to Which activity is: "

•.•:0 • ....
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N/A

N/A

N/A

. '.'
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• a. concerned with Ihota
collection an~ analysis; the training of
skilled personnel, research on and
development of suitable energy sources,
and pilot projects ~o test new methods of
energy production; and faeilitative of
research on and development and use of
small-scale, decentralized, renewable
energy sources for rural areas,
emphasizing development of energy
resources which are environmentally
4cceptable and require minimum capital
investment;

b. concerned with technical
cooperation and development, especially
with U.S. private and voluntary, or
regional and international development,
organizations;

c. research into, and
evaluation of, economic development
processes and techniques;

d. reconstruction after natural
or manmade disaster and programs of
dis~ster preparedness;

e. for special development
problems, and to enable proper utilization
of infrastructure and related projects
funded with earlier U.S. assistance;

f. for urban development,
especially small, labor-intensive
enterprises, marketing systems for small
producers, and financial or other
institutions to help urban poor
participate in economic and social
development.
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ANNEXR

GENDER CONSIDERATIONS

The Malian woman, long discriminated against by social and customary practices face the same
discrimination before the law: she cannot testify in court; the marriage code allows the husband
to have up to as many as four wives and also stipulates that she owes respect to her husband and
that the husband owes her protection; up until a recent date she needed the written authorization
of her husband to get an exit visa and have access to family planning services; without the
written authorization of her husband she could not get registered as a trader; and there is no
legal provision for her to inherit. The current economic constraints in both rural and urban
settings, which reduced men's ability to support alone the family needs or in some cases obliged
them to migrate, have increased women'~ re,~nsibilities. They are now the breadwinners in
many families, operating in most cases in the informal sector; they sell whatever they can (from
cold water to travelling to remote countries· to export/import products) to make ends meet.
However, their increased responsibilities do not often grant them more social/legal consideration
or decision-making power.

In general there is a poor statistical recording of data regarding women although their
participation/contribution to development activities is tremendous (approximately 80% of field
work in the rural area performed by women, and they are heavily represented in the informal
sector). Efforts are being made to reverse this trend. However, women's status of unpaid
laborers in family/communal fields and the kind ofactivities they conduct in the ;nformal sector
tends to hide their contribution to the economy and make it difficult to collect reliable data on
them. Under PRED, data to be collected shculd be disaggregated by gender: it would be helpful
for decision-makers, project planners and implementors to have a gender breakdown of the
number of jurists, their distribution by commercial court, their training needs, the number of
traders requesting services of the commercial courts and the amount of money involved in the
litigations brought to court, number of people satisfied with the courts' sentence, etc.

Consl@jnts to women's participation

PRED's focus, ie. the rapid and reliable resolution of commercial disputes will undoubtedly fill
a legal gap. But if careful attention is not paid women run the risk of being excluded for a
variety of reasons:

1) Social constraints
Women have a very little experience of official/legal matters although in some cases they are
authorized by law to act by and for themselves. Confined in their production and their
reproduction role, they are used to being always assisted by a male member of the family: the



father, the uncle, the husband, the brother, the son, etc. Lacking confidence in themselves they
are hesitant to undertake an)'thing officia1l1egal.

2) Field of Q1)eTation
In business, women operate mainly in the informal sector, ~ area where they can easily escape
administrative red-tape and avoid high taxation. This could prevent women from requesting
services in commercial courl since most women in the sector wish to remain in this shadow and
peacefully conduct their business.

3) Lack of traininl:
Among other things the lack 01' limited training women partly explains why they operate in the
informal sector where there is little barrier to entry. But this lack of training prevents them
from understanding the operation, advantages, and shortcomings of the commercial courts to use
effectively their services.

However, opportunities exist that could help to overcome these constraints.

Qwortunities for women's participation

The best opportunity fei women traders to participate in PRED is the political change that
occurred in the country since the March 26, 1991 coup that ousted the military power and the
subsequen~ democracy instituted in the country since then. Women have participated in the
election process. Even though social constraints preve"lted them from exercising their rights in
some cases, they know now that they can express their voice. In addition, there are many
women's associations dedicated to women's promotion, like:

1) The Association des Femmes CQmmercantes et Entre.,preneurs (AFCEM)
In 1989, a group of women operating in economic fields as varied as hair-dressing, tie-dying,
handicraft, sewing, consulting services, trade and micro/small enterpris:, organized themselves
in an association called Asgociation,des Femmes Commercantes et EntrePreneurs to provide its
members among other things: (1) the opportunity to discuss the common financial, commercial
and moral problems they face, (2) a mechanism for coordinating their actions vis-a-vis their
partners, (3) promotion of commercial exchange within and outside of the country, (4)
assistance, when needed, for members in commercial transactions, (5) a better flow of relevant
technical and commercial information for its members.

Through seminars, AFECM educates its members in commercial and administrative practices.
AFCEM could provide a good opportunity for fostering the participation of its members to the
use of commercial courts.

2) The Association des Juristes MaJjennes (AIM)
The AJM is an association of women professional lawyers. Since this is a women organization,
female traders could have more confidence and address it to better understand the law and use
it to defend their rights and interests.

, • • , , .- .' I ' • • \ ' , !
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3) With the political change, approximately thirty women·s associations were created with the
objectives ofassisting women in various fields to improve their participation in all developmental
activities.

There are constraints and opportunities to women's partic.ipation and strate,gies ate necessary to
ensure a good participation:

Information/sensitization - Experience has proven that lack of information can be a limiting
factor to participating in an activity. Information on the existence, operation, and use of
commercial courts could be conveyed to women through the existing associations. Both women
and men should be sensitized to the usefulness of the services provided by these courts.

Easy transition between formal and informal sector - Few women are operating in the formal
sector. The PP provides that the "initial impact of these reforms will accrue to the present
formal sector... Over time the major share of these benefits and the gains in employment and
income will go to what is now the informal sector, currently responsible for an estimated 63~
of economic activities in Mali". This will temporarily exclude many women who however,
manipulate important amounts of money. A way should be found to ease the transition between
the two sectors and enable all traders to appeal to the court when they are in compliance with
the basic requirements for requesting arbitration of the commercial courts.

t

Trninin~ - Many women traders lack basic and managerial training which limit their ability to
fom~a11y conduct business. Practical legal training, provided either in French or local languages,
will be very helpful in developing confidence among women to enable them to enter areas that,
for a long time, we~forbidden to them.

1. .' , •, ' .
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COMPUTAllON OF HOST COUNTRY CONTRIBUIION
PART 1 - .. faA
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18,760,000
32,860,000
19,500,000

180,770,000
6,000,000
4.799.000

33,708,000
}}~~,!t.,~g;

11.111.500
6,074,020
1,380,000

37.500,000
240,000,000

24,993,800
153,760,000

4,500.000
:::.'·:M9~1f.!d99:

18,300.000
357,290,000

39,300,000
457,430,000

38,876,000
22,110,000

199,775,000

·:.,;i!.~~if9~99.9.

3,750.000
8,570.000
3,900.000

38,154,000
1,000.000

959.800
8.741,300

'Y.).7~~tQ9

7.500.000
48.000,000

4,998,780
30,750.000

900.000

{'~~H!P~

3,860,000
71,458.000

7,860,000
91,486.000

7.795,000
4,422.000

39.955.000
:n8,63~.00Q.

3,750.000
8,510,000
3,900,000

38,154.000
1,000.000

959.800
8.741.300

\·!1!97S.1()O

7,500.000
48,000,000

4,998,780
30,750,000

900.000
·i~t.ltI8~780

3,8E'l,OOO
71,458.000

7,860.000
91,486.000

7,795,000
4,422.000

39.955,000

.}.:~~~,'315,(I()()

7.500.000
48,000,000

4,998,700
30,760,000

900,000

;~~.~.M,?~

3,750,000
8,570,000
3,900,000

38,154,000
1,000,000

959,800
8,741.300

/./"P'7.~~~9.9.

3,660,000
71,458,000

7,860,000
91,486,000

7,795.000
4.422.000

39,955,000
.J::.~.~,,~.:s,:9,lJO:..

3,750,000
8,570,000
3,900,000

38,154.000
1,000,000 ! 1

959.800
8,741.SOO

t:L!1~2?~,'99:

7,500.000
48,000.000

4.898.780
30,760.000

800.000

:~iI,:~i~~leo

11,111,500
5,074,020
1,330,000

7,500,000
48,000,000

4,998,780
30,160,000

900,000

··'·;i:iIt'~lfl;Z!q;:

3,750,000
8,670,000
3,800,000

38,164,000
1,000,000

869,800
8,741,300

:::::fi?:I{m~fl~91§'~19Jt

COMMODmES

MEF/PCU VEHICU!.ES/EQUIP
COMMERCIAL COURTS
ADMINISTRATIVE COURTS

RENT

MEF CABINET 3,880,000 3,660,000
DNAE 71,458,000 71,458,000
~OMMERCIALCOURT 7,880,000 7,860,000
MINISTRY OF JUSTICE 81,488,000 81,486,000
BUREAU CENTRAL DES SOLDE 7,785,000 7,795,000
TAXES DEPARTMENT 4,422,000 4,422,000
CUSTOM SERVICES 38,955,000 39,955,000

~I!BT9TAL:::·:·::.)i::·/;::3::..:':.;:;:;:;:::.:.. g;~:Yf.~H.'-~~~t. :·:~~~'~'.~~.999
ELECT./TRANSP.
OTHER OPERATING COST

-PCtJ OffiCE
DNAE
COMMERCIAL COURTS
MINISTRY OF JUSTICE
BUREAU CENTRAL DES SOLDES
TAXES DEPARTMENT
CUSTOMS
IIUB!91~~::

MFE CPCU)
DNAE
COMMERCIAL COURTS
MINISTRY OF JUSTICE

..CS ..

:~l,I~qr~~

~~
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PROGRAM FOR ECONOMC DEVELOPMENT
HOST COUNTR'i CON11IBIT1ON
.. u.s. DOLLARS
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E~CT.ITRANSP.

C?THER OPERATING COSTS

•

73,200
1,429,160

157,200
1,829,720

155,900
88,440

791,100

150,000
960,000

99,976
815,000

18,000

.. I):::;".~~~~~"'f::.

30,000
192,CCO

19,995
123,000

3,600

~~.5~5

14.~

285,632
31,440

365,944
31,180
17,688

159,820

15,000 75,000
26,280 131,400
15,600 78,000

162,616 783,080
4,000 20,000
3,839 19,196

26,985 134,826
;;.:::::.; .••.:.~+t.~... ;::).:tift,~"~j~~~l

30,000
192,000

19,995
123,000

3,600

~68,5lJ5

14,640
·285,832

31,440
365,944

31,180
17,688

159,820

14,640
285,832

31,440
365,944

31,180
17,688

159,820

30,000
192,000

19,995
123,000

3,600

3e~,~~~

14,640
285,832

31,440
365,944

31,160
17,688

169,820

30,000
192,000

19,995
123,000

3,600

:,.:\:h'::J:~68,~95

14,840
285,832

31,440
365,944

31,180
17,688

169,820

16,000 15,000 15,000 15,000
26,28f 26,280 26,280 26,280
16,600 15,600 15,600 15,600

152,816 152,616 162,616 152,616
4,000 4,000 4,000 4,000
3,839 3,839 3,839 3,839

26,965 26,965 26,965 26,965

:::,';::ilrf:::I:i::rIM:t;!:jM~'99·..:.tf::~:!I!3.~~j99. ;:/:/:;::};::~H;~qQ.: .:::::!:.;::.~44f~09.

MEFCABINET
DNAE
COMMERCIAL COURT
MINISTRY OF JUSTICE
BUREAU CENTRAL DES SOLDES
TAXES DEPARTMENT
CUSTOM SERVICES

.pcu OFFICE
DNAE
COMMERCIAL COURTS
MINISTRY OF JUSTICE
BUREAU CENTRAL DES SOLDES
TAXES DEPARTMENT
CUSTOMS

sU8T~r~k :;::;.:::i~Vt.
RENT

MFE (PCU) 30,000
DNAE 192,000
COMMERCIAL ~OURTS 19,995
MINISTRY OF JUSTICE 123,000
BUREAU CENTRA&. DES SOLDES 3,600
.SU8T()T"L· ;: ".. ..,/:-;:: . ·:::=::::I:m::{j:~!f~@'
COMMoomES

MEF/PCU VEHICULES/EQUIP 44,
446 1 1 I I I 44,446COMMERCIAL COURTS 20,296 20,296

ADMINISTRATIVE COURTS 5,520 .. 6,520

~;_1miJ¥tlt:~U&~g~:~tH~li~i::ii~I~II*.hI@Mll}!li;m~IImm:i~li~ml f :::HI:It[l~l'l!iR[:: :@lm;;~i!~

~
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COYVTAnON OF HOST COUNTRY CQYIUTA110N

SALARIES

MEFP: fCU membera end 2 MEFP cllbinet membera.

DlRECnON NAnONALE DES AFFAIRES ECONOMIQUE (DNAE) 80% of global .tJIery
COMMERCIAL COURTS: SaI.e. for 12 judges and othen 8taff membera
MINISTRY OF JUSnCE: 20% g100-t ulery
BUREAU CENTRAL DES SOLDES: eo", global ulary
TAXfS DEPARTMENT: 10% g1obal ..-y
CUSTOMS SERVICES: 10% global ry

B.EC'TRlCYIlRANSPORTAnON AND ornER OPERATING COST•

•~ (PCU) oniV lIectricty ttt1imated at 3,760,000 CFA/year for the PCU ooficCl'.
DNAE: 80% of t~t" budget
COMMERCIAL COURTS: 100% of total budget
MINISTRY OF JUSnCE: 20% of total budget
BUREAU CENTRAL DES SOLDES: eo", of total budget
TAXES DEPAR~NT: 10% of global budget
qlSTOMS SERVICES: 10% of glob" budget.

RPfT

MEFP feU OffiCES: rental of PCU office••t hotel de. financ•• e.timeted at 7.500.000 CFA par year
DNAE: 80% of e.tlmated rental value per vaar of 60.000,000 FCFA
CPMMERCIAL COURTS: rent of 3 convnerclal count at 416,565 CFA per quaner per commercial coon.

MINISTRY OF JUSTICE: 20% eltimated rental value at 163.760.000 FCA par vaar for Mini.try of Ju.tice depenments.
BUREAU CENTRAL DES SOLDE.: 60'" rental value e.timeted et 1.500.000 FCFA par year

COI.loctnfS

MEFP (PCU): 2 vehicles bought in 1990 for 14,352.500 CFA. actual value is 8.611.500 FCA d~precietion rete is 20%, end office equipment ..timated at 2,500.000 FCA
COMMERCIAL and ADMINISTRATIVE COURTS: office equipment.

Sowrce.: Ministry of Economy. Finance and Plen; Collectif Budgetaire
Mini.try of Ju.tice Direction Admini.tretive et Finencla,.
Convnercial Court, Bemako
S.rvice de. logemanta

, .. The percentage r.ta of the above GRM deplnmentl represent. their rate of involv;;ment in the projectl progrem

~
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'2CZCD~AE3~ISD57~:
OC' RUtJ.:'"
DE BUJEC '22ge/21 2~o0i2€
ZIiB Uutrot: ZZE
o 220225Z lUG 9£
7~ SICS!A!I IASBDe
'0 IUT1M/1!I1P!11SSY JAfUIO IlIDDI1'l! 9'152

( Ilro IUIBDl/lPIIrt11SSY »1111 UltlDIAIE 8e8S
.UJB1I/A"I~IASST I11DJ11 lIIOI!IY 1851
Ilf

C U'CL&& SICIIO••1 or 12 S!l!. 2?2211
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~ r :ZII.lC. »lUI ~'I lJ.l,UIIJ11".~DDSOI'ClaU·AD teo
• -. , •. _••0& . •

1.'0. '12856: .,& . ..r'~'
tin I . -' . . ,

~ SVJ'JlC!1 lULI"- 'OLI~T "IrOB" lOI nO'O"IC- DI,noPtlI'!
(PiID' ·t688-e2'5/1~46) rAAD/PP ,nIND"I" ICPIGUIDllCI

C lUSt ·(1)' S'A!I 257193 (I) IAMIO 15631 . (~) SI1!!
2~7SSS (D) STAt! -189625 .

C) 1.' Pli IErrlL:(C~, !BE All/SIA IIICUfl'l COMMITTII rOI.
PIOJlC' BI'IIW (ECPR), ·CBAIRID IY lFR/SIA DIRECTOR tIMOTHY

rrrIORI,'"IT 01 JULY 30,1992 AND APPRO'ID !BI MALI POLICY
~I IErORM rOI ICONonIC DIYILOPHINT (PiID) PAAD/fP A"II~IIT

rOI A III ~IrE-or- PROGRAM (LOP) lUNDI.G BOlIO IICIID
DOLS 23 "ILL ION (DOLS 14 MILLION IN 10N-PROJICT

I:~~ ISS ISlfANCI/CASB TBANSl!B liD DOLS 9 MILLION III PROnC! ..
ISSISlfAICI). OtHIRS PARTICIPATING litRE ICPR INCLUDID:'

. "ALI "ISSIOI DIIECTOR DENNIS IRERNAN, PROGRAM OFlICIR JON
C IUSLAR, ArR/DP, AlR/ONI, -GC/A'B. AFR/ARTS/EA SUJfUlfflD

VRI TT!N BEYIEV ·cOMfiENlfS. ··TBI ICPi VOULD LIIE !O COMMIND .: . -
fBi MISSIOI FOR 'tBE rIRST-lUfl" JOJ IN DEVILOPI NG fIlE PBID >~~= '.

~ PlAD/PP.,AMENDMENT AND PROVIDING 1.I~D.";'IfB·j QUO!E, .'.. -. ;' .~." '
't.rCUTTING-IDGI ACTIYITY, UNQUOlfl. . ~~...,.

~··2. PAAD/PP AMENDMENT AUTHORIZATION 'ENUEI THE SU!J~C!
··:AMENDMENTS MAY,IE AUTHORIZED IY THE MALI MISSION II

......~CCORDANCE' II'1'H AFRICA DE.LEGATION ·OF AUTHOR~Tt (DOA) 551. . :gl~ I
(A) ".: PIR·llEFTEL-tA) .. !HI ~SSOCIA'1'E ADMINISTRl,Oi JOR' ·~~c.-:...~' ...,;,~.. "

:: OllRA1'lOIiS 1IAS APliOilD 1 n 1992. liON-PROJECt lSSIS!lRCI···:':~;·· .. ···.~M,%'. ~
(NP1) alLIGATION' TO 'IF' DISIORSID··.lS· 1 CASH' '.l'RANsrll·1'O TBE . 1C08J~:
GOVERNMENf OF !BE REPUBLIC· OF MAL1 •.<TBIS IDDITIOJ:l DOLS, . NT""----

-.~ 7 ·tJILIiIOI··IR 1J0N-PROJICT.. ..ASSISfANC!:·,..D ADDITIOIAL DOLS 2 .. . :AOO··...
--:'ULLIOri '11 ·PROJECT.'ASSISTANCE MAt ~1.AU!'BORI'ZED II : ~ .• '. :GDlI .-

f 'ACCORDANCE VITH DOA 551 •. fBE CONGRESSIONAL'· HOfI1ICA'IOR ..... , .. ·.;·., ..JAO/DJR> (CN) WAITING PERIOD EXPIRED WITHOUT O:BJECTIOB ON· JULT 14, .. :JAO/GSo· i
1992. PIR REFTEL·(D), MISSION BAS RECEIVED PRED·NPA ,JAO/PEB !
ALLOWANCE FOR· DOLS. 7 MILLION. '-'l'BEREFORI, MISSION "AT .. DrSp.· ;
AUTHOR I ZE AND Ol!LIGATE BPA rUJ:DS AS SOON. AS POSSIl!LI. : C&R ~I

(I) IT IS OUR UNDERSTANDING !'BAT 'l'H~ ADDITIOJ:AL DOLS 2 . ·li~~.R~N/.
"ILLION IN FROJECT ASSISTANCE VILL'~IE AUTHORIZED IUT BOT..

?\"o
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O'!llGA'rI: 1~!1 'F~. 'tJ'n'!!)!1!'!10JiAl nOJEC'! j,S'S1S':A~~!

lUHtS .o,~r 11 O!L1GA!!L 1~ FlS:A~ !!ARS ~~-S4 rI~ r~ ;~

AWH~!L '~'GE~ Sr!~lSSIOS (!]S) !O~ ~!l1. '~~S! ,r~D~ ~£:
PI O~:'IG~.'Ill B !OC:>~D! ~~!. lITE .1'El CA D:>! =~:..
(C) SU!S!QD!N!'O ~D'!~RIZ!TIOR or !31 SU!JEC! ?!AD/YJ
~ME"DMINTS, 1EI MISSIOH IS lEQUlS!ID '0 ?OBVARD SIGIID
ORIGINAL PAAD/Pl A'II~I.!S '0 All/SV! ~~ IEriODUC!IO~
~RD DIS!RIJUTIOI. ALSO, 10illiD SI;IID COPIIS or SUllie!

~ P~D l~IID~II' AID OJLI;A~IIG DOCU"llts to J~./SlA liD
rj,/l~/l/Pr.P 15 SOOI IS 'OSSIJI.I.

~ 'II rot.t.OVIIG IUll1.CI IS '101I11D 101 BISSION lettOI
, r' RIOI 10 &U!BOltl1!IOI or !D ,1.0/" lfDflJJtllIU.

I ' , 04,

"oz. COlftUt1fS·UU1SI'S: ,a aClI 'a"11~CUUD'"1fDDrOI!
SUIIDID II II'IIOPIII'!II urtl'ID PIID CO'S!ll.'S
1111.YSIS. -'0 COftHID.llfI OOl'IIV I'S QUI!I ISlruL.

C. WI Ull '1'1'lmD ~II 'I&LYSIS SIMI!!ID PII IlnlL '(I) lND
COICt."DID If aIIQU"ltY 'DDUSSIS tn COICIIIIS IlISID
'IUlIIG 'II ICPl. fBI COIS'11I'!S &.ALYSIS SIOULD II

• IICLUDID '1I',tli ~DD '11D At1IIDttllt.

4. GDIIAL StRATEGY" '0 "ISSIOI IS COMMENDD '01
Cj CRIA!I.G 11 lC'IYI!! IBICB COULD SIR'I AS A~ODIL rO!"BJ
.•• IYBIC! IIGIOI 11 DISPUfl IISOLU!IO~ tBROUGB tBE COUltS,'
I', 'IOM01'tIG COBIIIICI, ·tIAIS'AIIIICY liD IIGIQIAL'

(i COOPERATION. 'VI'IOULD APPRICIATJ "ISSIOI 'SHARING-ItS ,
IIOILIDGI JASI VI!I'tll IIGIOIAL DEfILO'MI.! ,
0IGIIIZ1TIOIS, tBI lBIHCB, AND O'BIR IltlRlStlD DONOIS.

r. ISPICIALLY 111 'In or OUR IfilRGIHG REGIONAL INTIGIATIOil ,
-' S'IA!IG1'. " . ' ',

. ':·5. 'TICENICAL'IIASI!ILITT: 'TBIS IS A CUT'ING IDGE lROGilM
VEICB PRESINtS "AIY SPECIAL'OPPOR~UNtIIS 15 IILL IS SOMB
IISIS. 'TEE "ISSIOI'S SEIKING OUT or INFORMAtION·IROM . ',.'

3 O1'BIR, DEVELOPMENt CO.TIXtS IN DI']~LOPING fBI DESIGN lOR : :.
, r'.~~~~~~~~G~~B~~~~~I~~M~:~:~~IIl~~JC~iL ~~I!~~PR IOTED tBAT· -. ~:,,"

CONDITIONALITY COULD IE ACCOr,PLISBID AS SCBEDULED IN TBE
. PAAD AMENDMENT, JUT SBARID TBE VIEV OF TBF. MISSION TEAT
.'EERI ARE MANY tBINGS VBICB CAR GO WRONG. 1.1. GOVERNMENT

JUDGET PRO!LEMS, SOCIO-CULTURAL ISSUES, NASCENT DP.~OCRACT.

!BOS, VE SEARl ,BE ~ISSIOIIPS CONCIRN THAT THERE BI
ILlIIBILl'1't VITBIII TEl PIOGRAM rOl CBANGE., :!BI ICPI IIILS:. ,

~ 'BA!· BY INCORPOIAfIJfG 'f.LJIIBILItY :11', fBI ·.cOffDI!IOIALITI "- .';'~.' " :...(:'-- ..
.. AID 1'BI 'rIME'RAMI UP ~rRONT HAlT :1lI'SIS MAY JI HINIMIZED., '-,'. . '~' ~,'

:BECAUSE OF TEl INSTITUTIONAL 'YOL1'l'ILITt 'l!"~BIS' 'lIMI, ',VI '., ' '~' :.:'
"l INDORSE 'I'BE ,tJISSIOI ADDRESSING' 'lBI'ISSUE ,.or: IWS'l'I'l'UTI~NAL .,'. : .' :.- " . ~
...., . . . .. . . . .'. . ..
n,: :- ~ .:- ,: '.•- " .~"', '-, >,:, . ~,,- . , .:-~-:~ ' :':. " "~:'.

"UNCLASSIFIED S'l'ATE 272290/01 '
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CA!>.l:I!! '!'BP.ODG! !ef:PEID "Olt!D!I"G lND Z'ALUA!IOW SYS~Iw

!N COLLA!ORA!ION WI!! ti! ~ALIJ~ CO'I!I"lN! ANt IL!KlN!~

~1 !Hi PRIlA!I SIC'CB. A ~ID.,rR~ llALUA'ION ~IG!! II !
UNIQUl tPPOr.'U~I'T '0 I!rtrC! O~ P.ISIS, ASSISS F.O;IISS
ANr 51! 70!~5 APPROPRIj~I ~O»l'ICjtlONS !O tEl Plo;ll~.

-,

"'-.

"

'...
, ...

UNCLASSIrIED

. .
f. lCONO~It ANALYSIS: 'BI ICON0f11C lNlLYSIS lOi IO!E
ILl~lNj!ION 07 IJPOIT 'AIlS AID INCII1SID 1F1ICIIICY 01
COMt1DCI.lL DISPUIf! RISOLUtION U'I IIIN IIYIIOD. tD
"ISSION IS COttf1INDID rOI 'II !aOUOltlUJ" ·CLIO ..USDIS
VSICIi IStAILIS! !fBI IIFICtID "iaItt7J)1 or ICIIO"IC l",ICI.
IND !BUS 'BO'IDJ & 11515 rOI rU!UD ~SSlSlfIIItSW '0
IrlIC!I'INISS or !IISE IIPOI"S. - ,n IJlDlf-eOSf'••al.tns
DIMONSfIJ!1 til! 'II IIPIC'ID II!UIIS'1I1 '~.SUlIJI

'1' VI'S !Bl PlOPOSID II'.S'"I.t or 10N,PlOllCf )JSIlfl.CI '
IUID:; 11D PIOJlCf COStS.

,. SUS!aII1JILIftl '0 IllfaIlalIt.IU·"1s••a-eJftDD . , .'
ABOUIID VBUIII 'BI 80,m....! lOUD-n'l ~D :nDRIIJ.
.lsonclS '0: " (1)' DrICltfIL! lus,aII !D~"D01tPDS"IOI-'
'111D IIiCINII'1 PICrlGIS IIICI 111.1. II ·II'I01»8CD, °t.. )
ttlI,.!III/IIPLICI 'BI IQUlrftln nICB 'WOULD 'II ~.0C8.ID II ..
'BI PlOIlC' '0 I"PIO'I IrrICI.ICI,-'N» (C)'IUS'III I,
'IAILI Ill-SIR'ICI 'RAIIIIN;-PIOGllH. -If'IS IIPIC'I» tllt-·

c:.~ "SIIl WOULD II PIOYISIONS 10 CO'IR 'IISI costs 'IIOUGI 1;
" 11'ISID liE srs'IH 01 'AI StIUCIDII. 'II ICPI DICIDID

., r !IA!!III MISSION SBOULD II CIIIGED VI'I OSINeLfBI PUD
HONItOIIIiG lID I'ILUA!ION SrStlM 10 'CLOSILY"'HONIIOR "!BISI
ISSOIS IND to ASSIS! !II "ILIIIIS '0 'DI'ILOP':SUJ,1JtIOIS ~ -" .. ,. . . . ...
8. 81NDIR CONSIDIR&'fIONSt .. II IcrMORIIDI :tn·...IssIOll-S-~······ - , , ." - .
GENERALLY' OOOD VORl "IN 1'IIS 1111. "'JU!"'VODlilrJ,ttl 'O~, ..
IMPHASIZI 'BA! PIOJICr .ANALYSIS DOCUrtINfl'IOI'"SIOULD .. ·· --, -. .-.-... " .....

I NCLODI fBI roLLOVIRG: :" . ,

- (A) "DISCUSSION ~or:'fBrJ:I!I.!~~O"'InRCB·:Sn;DISlG;II;ltID j,O•• ' " ....

..::;:: DI!I IS "'AtLAILI'11I 'ILL II'IRINCIS -fO:!fI.'ICJllRrS:·IND .'
r rr JENI1ICIAIIIS IN '!BI PPi . . ' ...

, .

(J) DISCUSSION 'or 'CONStIAIII!S !O WOMI$""S"PII!ICIPltION - .
AND OlPOETONItllS rOI INIIIICIIiG WOMEN'S lAi'ICIrAtIONi ,.

- .
(C) IDENTIflCltION or STRA!IGIIS -to O'IICOHI IBISI­
CONS!IAIN'fS 01 HAIl USI or !BISE OprOI'fONltIIS"&ND

r-- BENCBMARKS lGAINSt VBICH :'0 HIASDlI, PROGIISS; .' ,u 0" ••-. - , • - -, ," . , " '., _·.o ...~ ,..•' , '. - , .• _ , '':' ... _ 0 _ _

BOVI'EI, .,VBIN =-CINDil ~1)IsAGrJuGi!iD-.Dl!l~ND:::JINcBHlllrs~:lII· ,:-.' ~..~ ~ - , , '.'­
..- . NOT "AILABLJ .'Af "!11"PIlOJICr .DIS I en. "S!'Glj·"-ACflfI.'IIS';&lll ,.' : . ~"''7'

.,) IIQOIltlD fO II 'INCLUDED IN fBI',IROJICf ·~O·INSUII'·, ° ," ~.,' .' '. '.

'r 'SUBSEQUENt ANILYSIS·'·AS'fO'VBA! lBE OIS'ACLIS·-..u~':lND·:BOV:-··:'-'-'­
!BISI OBStACLES·111.!0 II· SDBMOUNfID':1)DBINO';fBI:;J,lrl·'Ol· ... '
!BI PROJICt.·.· "'~' . .' ':~"'~":'" .0' , • ' ". .. .- .

9 •. BOS! COUNTRY ',"CON'1'RIIOTIOH :·!~"BE'''P.CJl"1JND1RS!'NDS ~:,- .:.•.,;. • .....
DOCUMENTATION IXISlfS AT' TBI ~ISSION:·VBICB:·.WOULi) ·:yUlt1'IEJl·~: .
SUBSTANTIATE 'fBE BOS! COUNTIY CONTBIiUfI{)t)·~ ;;'~"II' AMOUNt' ...
AND DESCRIPTION OF fBE CONTiIBUTION SHOULD ~I CLIAltLY



... liJltl.J.,3S17I !: S'::J ':1, ,.2722S2/Z-'

'l~~lCJt!'I~ 1M '31 PlAD/PP .M~D~I~! DOCU~I~Yj!ION. !C
'HI IITIN~ !!I ~ISS10~ CA~NO~ ,aLIDA'I !&! BOS' COUfi!B!
CONTr.I!U!ION ~ 'u 'BE P.E~UIBi~ LIVIL scrrrlcltN! '0 ~II~
'51 'AA B!QUI!~EN!S. I! SEOULr INCLUTI I~ '31
DOCU~lN!A!IO~ A VAII1B JUS'I1ICA!ION rOB j~I 11~&INtNG

SVMS ANfo !IQUlS! I. wAIlEa APPROVAl. riOM 'BI JA/Ar! PiIO!
!O 0311 GJ! 1Ot:.

1~. GRAY At-:INDt1IN' CONCDNS: JII len COft..INDID !BI
"ISSION fOP. I!S CON!RIBU!ION !O !BI IUlIIU'S CI&r
iMENDMINT PROGiA" rOI rr 92 AND STRONGLY VlGID !II "ISS ION
'0 CON!INUE I!S CON!IIBU!ION DNDIR !IIS AftIN~IN! to PIID.

ell. LOCAL CORIINCY: GINIIiLLY.!O DIGB.lI or HISSION
~'IBSIGBT DIPINDS ON !HI CIPlBILI!Y or !B! BOS! 00'11."11'
"0 .rFICfIVILY H'.lGI !UI BOS! COUI!ly-oVKID LOC1L

C' CUIIEHCI SPECIAL ACCOUNT. !BI HISSION SIOULD INSUII 'Il!
CUiBIN! A.I.D. LOCAL CUiBINCY POLICY CUIDlNCI IS YOLLOWID

C. VI!B IIGAID to !BIS ISSUI. VISNII
J'
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r SUBJECT: MALI - POLICY REFORM lOR ICONOMIC DEVILOPHENT
.;,.) (PRJ:,~) (688-0245)".CASB TRAMsrER APPROVAL' ,
-'i'.", " " , ,

r~1> N AUGUST 7, 1992 THE ASSOCIATE ADMIN ISTRATOR/oPERATION S
~APPROVED USAID/MALI'S REQ EST rOR A 1Y 1992 USDOLS7

MILLION HON-1ROJECT ASSISTANCE O:BLIGA~ION UNDER THE POLICY
", REFORM FOR ECONO~IC DEVELOPMENT (PRED) PROGRAM, TO BE
~,DJSEURSED TO THE GOVERNMENT 01 THE REPUBLIC OF ,MALI AS A
'8D'OcAsa TRA NSFER.
,I~ 'EAGLEBURGER
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Cantrolles'a Office, USAID/Mall

memorandum
'DATE: August 19, 1992

UPLvro
AnNOI': R. Steven Crabtree, Controller~

~: Amendment to PRED Program 688-0245/0246

TO Dennis Prennan, Director

USAID/Mali Controller's Office staff has reviewed the proposed program and project paper
amendment in order to make a determination under the requirements of tite Payment
Verification Policy. The following summarizes our findings:

Methods of Implementation and Financing: The methods of implementation and financing
are appropriate an~ are within the preferred methods as defined by Payment Verification
PoUcy.

Host Counby Contracting: Host country contracting, a prefened method of implementation,
is included in the projectized portion of the program. Contracting responsibility is held by
the PCU. This unit's capabilities were reviewed during the Non-Federal Audit, Report No.7­
688-92-o3-N, dated March 7,1992. No material weaknesses were reported by the audit firm.
Based on this audit, I recommend that certification requirements of the PCU's ability to
award and administd contracts should be deemed satisfied.

Host Govemment Accounting: Funds are to be made avallable to the host govemment
implementing entity charged with responsibility for financial management of the project. In
addition to the audit as noted sbove, this entity reviewed semi-annually Iince March 1988
under the guidelines of Section 121(d) of the Foreign Assistance Ad of 1961, u amended.
Although this section has since been repealed, USAID/Mali continues to enforce its .
provisions. Based on these usurances, I recommend certification as regards the PCU systems
of accounting and internal control.

Audit: Based on en evaluation of audit requirements in light of potential risks, and in
conformance with current guidelines, provision for annual non-federal audits has been
included in the project budget

«

10n the basis of the above, I recommend that you approve the amended program usistance
approval doc:wnent and P'oJeet paper under the auspices of the Payment Verification Policy.

Oearance: Anna Diallo, CONT~te~ \"\- •


