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COREIJXAL was created in 1985 as part of the Judicial Reform Project to review 
the Salvadoran legislation, with emphasis on .legislation affecting the 
criminal system, and to draft necessary revisions. The Commission was 
organized with dive;se representation to guarantee a thorough airing of 
proposals by the groups most involved in the system, and to promote an 
apolitical approach to this refarm process. Under the Commissic? was a 
technical group in charge of actually drafting the legislation. Some of the 
best legal minds in the country, who enjoy excellent national reputations, 
were hired as part of this technical body. 

Pun evaluation of CORELESAL was carried out in 1987'as part of a general 
evaluation of the Judicial Reform Project. The evaluation was generally, 
favorable. However, CORELESAL had completed very little work at that. time, so 
the asseasment was necessarily rather superficial. Since the time of the1987 
evaluation, concerns about t6e operation of the Commission and the impact .of 
its work have been growing. 

The present evaluation team identi-fied five main problems: 1. The legal 
framework established by the Constitution does not permit major improvements 
Gsithout amending the Constitution itself , which CORELESAL has not seen as its 
ma~date. 2. The structure of the judicial system, also as established by the 
Constitution, is politicized, and CORELESAL again has not perceived tbe 
Constitutional changes necessary to change.the structure as falling within the 
ambit of its responsibility (or perhaps within the realm of possibility). 3. 
Debate within COREEZSAL is not vigorous and critical, seems to inhibit the 
other members .from openly discussing issues which are controversial and which 
the Supreme Court may not agree with. 4. CORELESAL has become isolated and is 
not open to outside suggestions. 5. The highly pol.iticizad atmosphere of the 
country would make it difficult for any group, under any form of organization, 
to achieve fundamental reforms in the justice system. 
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The purpose is to improve administrative, technical and legal 
performance of El Salvador's criminal justice system. 

Purpose of Evaluation 

The Mission contracted Checchi and Co. to carry out a review of Revisory 
Commission of Salvadoran Legislation (CORELESAL) work in the criminal 
area and to assess its impact on the criminal justice system in El 
Salvador. The evaluation was limited to the criminal area since that 
has been the focus of our project, even though CORELESAL has carried out 
a significant amount of work in other fields. Checchi and Co. 
contracted two criminal law experts to carry out the evaluation, Judge 
P.aLph Smith and Dr. Marcelo Sancinetti. Jlldgs Smith, an American, is a 
former prosecutor and municipal court judge who is fluent in Spanish. 
Dr. Sancinetti, is an Argentinian law professor who also has a private 
law practice. 

Methodology Used 

The consuLt3nts reviewed all. the legislation drsfted by C9RECESAL an? 
legislation under consideration held meetings with all the members of 
the Commission and the technical group; interviewed representative 
members of the legal community and other important seckors of society 
(e.g. law schools, Ministry of Justice); held meetings with USEmbassy 
and AID in El Salvador; and, conducted an assessment of the production, 
productivity and priorities of the CORELESAL. 

Purpose of Activity Evaluated 

CORELESAL was created in 1985 as part of the Judicial Reform Project to 
review the Salvadoran legislation, with emphasis on legislation 
affecting the criminal justice system, and to draft necessary 
revisions. It was organized in two bodies. The Commission itself was 
the policy level body with representatives from the Executive Branch 
(the Executive ~irector), the Ministry of Justice, the Supreme Court, 
the Attorney General ' s Office, the Public Defender ' s Off ice, the 
Vinistry of Defense, the bar associations, and the law schools. The 
Commission was organized with diverse representation to guarantee a 
thorough airing of proposals by the groups most involved in the system, 
and to promote an apolitical approach to this reform process. Under the 
Commission was a technical group in charge of actually drafting the 
legislation. Some of the best legal minds in the country, who enjoy 
excellent national reputations, were hired as part of this technical 
body. 
0 
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An eva uat ' on of CO EL S 3s c r i d ou is 1 87 1 generatevaiuatxon oB tKe9uglciae HePorm bro3ecP. N e part evaluation of a was 
generally favorable. However, CORELESAL had completed very little work 
at that time, so the assessment was necesarrily rather superficial. 
Since the time of the evaluation, concerns about the operation of the 
Commission and the impact of its work have been growing. 
Of greatest concern was that the Supreme Court, since its membership 
changed in 1989, seemed to be exerting excessive influence over the work 
of CORELESAL and distorting the outcome of the work to support its own 
political purposes. CORELESAL .also seemed to be reluctant ta undertake 
difficult reform issues, even those which we considered important, such 
as the admissibility of co-defendants testimony. 
Additionally, CORELESAL seemed to be rejecting the work and recommendations of 
the technizal body too often, and there were complaints that it had isolated 
itself from outside input and was not responding to requests for changes to 
draft legislation it circulated for comment. The botton line concern was 
that, despite a rather high level of productivity on the part of CORELESAL and 
a recent increase in the amount of legislation which it had drafted being 
passed by the legislatv~e, fundamental reforms to improve the judicial system 
seemed not to have been achieved. 
t 

I Findings and Conclusions - 
The evaluation report concluded that CORELESAL1s work had not had a 
fundamental impact on the criminal justice system in El Salvador. The 
evaluat.ion team identified five main problems: 1. The legal framework 
established by the Consti-tution does not permit major improvements without 
amending the Constitution itself, which CORELESAL has not seen as its 
mandate. 2. The structure of the judicial system, also as established by the 
Constitution, is politicized, and CORELESAL again has nst perceived the 
Constitutional changes necessary to change the structure as falling within the 
ambit of its responsibility (or perhaps within the realm of possibility). 3. 
Debate wi.thin CORELESAL is not vigorous and critical, and the presence of 
members of the Supreme Court on CORELESAL seems to inhibit the other members 
from openly discus~ing issues which are contr~versial and which the Supreme 
Court may not aqree with. 4. CORELESAL has become isolated and is not open to 
outside suggestions. 5 .  The highly politicized atmosphere of the country 
would make it difficult for any group, under any form of organization, to 
achieve fundamental reforms in the justice system. 

I Princ ipa 1 Evaluat ion Recommendat i-ons 
I Eliminate the Supreme Court majority presence in CORELESAL. 

Insure that all legislation projects he widely publicized before they are 
completed in order to guarantee wide support for the leqislation. 

Create a direct channel with the Executive branch in order to accelerate 
Assembly consideration of CORELESAL1s draft legislation. 

Incorporate foreign advisors in the work of CORELESAL. 



Lessons Learned 

When organizing a Commission such as the CORELESAL, it is necessary to take 
into account the functioning structure of different linkages, e-g., the 
legal profession, the judicial system and the legislative process., Because 
in El Salvador the Supreme Court controls the legal profession, it was found 
that their presence En the Commission had a chilling effect. A second 
important issue is the need to elicit support from the legal profession, 
from the beginning of the process, in any proposed new legislation. 
Thirdly, it is necessary to have a closer and direct line of communication 
with the Executive branch to expedite the National Assembly support of 
proposed legislation. Lastly, it is important to porvide long term foreign 
technical assistance from the beginning of the process which is generally 
needed to build up skills, it fills gaps in substantive knowledge, and it is 
politically neutral. 

In summary, the following are the ,lessons learned: 

* Need to lessen Supreme Court presence in order to guarantee 
I 

I 
independent and non political work. 

I 
I * Insure that wide participation is included when discussing future 

legislation. - 
* Need to work in closer terms with a representative of the 
Executive branch in order to attain speedier action by the National 
Assembly when considering proposed legislation. 

3 Provide long term foreign technical assistance which brings 
substantive knowledge but is polically neutral in order to maximize 
the results of the host country professionals. 



Aseessment of the Performance of CORELESAL \ 

. -  

of interest in assuming a more participatory and active role in 
the new legislation process, the Mission decided to cease funding 
of CORELESAL and to create the necessary capability within the 
Ministry of Justice to continue with the legislative drafting. 

' In order to maximize the lessons learned, it was also decided 
that the new outfit would work with long term foreign technical 
assistance that would he substantive and politcally neutral. 



ASSESSMENT OF PERFORMANCE 
OF CORELESAL 

Presented to: 

0.0.1 
U.S.A.I.D./EI Salvador 

I.Q.C. PI0 519-0296-3-00041 

Submitted by: 

Checchi and Company Consulting, Inc. 
1730 Rhode Island Ave. NW, Suite 910 

Washington, DC 20038 

October 1990 



C O N T E N T S  

# 1. Introduction 

I. Object of This Report 

11. Starting Points 

#2 Juridical-Imtitutional Framework that frames the work 
of CORELESAL 

I. Degree of Compatibility of the Constitution of 
the Republic of El Salvador with the Essential 
Principles of the State of Law 

A) Individual Guarantees 

a) Without "State of Exception" 
b) With "Stare of Exceptionn 

B) Institutional Structures 
Non Independent Judiciary 

11. Structure and Function of CORELESAL 

#3 Features of System of Criminal Justice 

#4 Critical Evaluation of the CORELESAL Projects 

I. General Evaluation 

II. Evaluation of the Projects 

A) Criminal Process Bill Applicable During the 
Regime of Exception 

B) Immediate Reforms to the C:~'Iminal Process 
Law, the Criminal Code and the Code of 
Military Justice 

C) National Council on the Judiciary 

D) Reforms to the Jury System 

E) Constitutional Control, Habeas Corpus and 
Protection 



F) Other Projects 

a) Reforms on the Matter of Appeals 
for Reversal or Annulment 

b) Arrest Taxes or Administrative Fines 

c) Criminal Reform Related to Minor Child1 ? 
and the Family 

1 

#5 Final Opinion about the Usefulness of CORELESAL 

ANNEX 1 Reforms to the System of Trial by Jury 



I. Object of this report 

This report is one of the four required by the Agency for International 
Development (U.SAI.D., for the evaluation of the performance during the period 1985- 
1989 of the Revisory Commission for Salvadoran Legislation (CORELESAL), an agency 
created by an agreement between the governments of the United States and El Salvador 
"with the specific purpose of bringing legislative reforms in the field of criminal justice 
that were considered urgent in order to improve the judiciary in El Salvadora '. The 

+objective of the creation of CORELESAL "has always been to build and sustain the 
confidence of the Salvadorans in their system through the development of an 
independent, responsible and responsive judiciw *. 

'Itvo of the quoted reports should have been presented by a north american 
consultant and the two others by this writer (the Latin American consultant). In the last 
two, my responsibility was to report: 

a) whether and to what extent the reform projects of 
CORELESAL respond to the proposed objectives, "in 
particular h what concerns proceedings in criminal cases ' 
with special reference to "due process, speedy trial and rules 
of evidence"'; 

b) about the state of the argument about the admissibility of the 
codefendant's testimony as evidence in the criminal process 
in the Latin Amcrican countries6. 

A separate report of this date, delivered on this date is an extensive critical study on 
point b). 

This report is, therefore, concerned with a), that is, the analysis of the work 
performed by CORELESAL with respect to the stated objectives: to set new foundations 
for the development of a peaceful co-acistence, democratic and just, based on the 

(") f ip tpcpond by h orr(Ror at the ngslest of AID (USA.) thm& Qlccchi and Campy CowulIlng 
Pnc (Warhh@m)i Wunar Aim, October 4 19m. 



essential principles of the State of Law. 

Bob reports, however, are tightly related. In fact, from the information I have 
been able to attain on the origin and development of CORELESAL, the interest of the 
Department of State of the government of the United States was the result of the lack 
of elucidation and favorable resolution in the numerous cases of violation of fundamental 
human rights since 1980 q which had serious international repercussions. The government 
of El Salvador attributes this lack of disposition to deficiencies in the system in 
processing evidence. The failure of some of these cases and the urnellable resolution of 
others, upcdally the last one ', would be the result - as it h said - of the presumed 
negative reptkussiom that the evidence of the participation of some ot the principal 
defendants, as well as the (also Inadmissibility of the testimony of one 
defendant against another in the criminal justice system of El Salvador. 

'Ibis report must, therefore, relate its 'contents to the relativity of real incidence 
of legislation to the unsatisfactory results. 

The study of the Constitution of El Salvador, of the principal criminal legislation 
in force, and the projects created by CORELESAL itself, show, without a doubt, serious 
legislative deficiencies. But these same documents plus the results of the many i n t e ~ e w s  
in El Salvador indicate, above all, problems in the structure of power, which show little 
indication of being overcome and which determine, to a much greater extent than 
legislative documents, the failure of the judicial system. 



it  Starting Points 

The conclusions derived from the fonner point demand the clear statement that a 
study, as required, cannot be drcumscribed by a strictly technical analysis of 
CORELESAL projects, because their evaluation cannot, in fact, disregard the political 
and hrnctional context in which this Commission has to operate. 

It is true that any legal text can be evaluated as "good" or "bad" according to 
certain parameters culturally accepted by the judidal conscience. And, in a sense, it is 
possible to address oneself to certain indicators of acceptability that may be considered 
as unrelated to the !Salvadoran dntext. But this - lnstead of assuring an aseptic analysis 
of the mattrial under study - could, in fact,caw a loss of sight of the starting point from 
which CORELESAE has to attempt to legislate" and would be of little help in making 
a decision that - as I understand it - AID wishes to makc as a consequence of the 
technical reports of the Argentine and American consultants. This analysis will attempt, 
then, an acceptable compromise between the perception of reality by the institutions of 
criminal justice, or the general political context, and the technical results of 
CORELESAL 

For this purpose I have taken the following path 1 have analyzed a great part of 
the CORELESAL work - its reform projects pending legislative approval or already 
approved - before meeting the Republic of El Salvador, and written - also before my trip 
to that country - an individual report of a CORELESAL project on a subject particularly 
indicative of the state of democratization of the criminal justice system of any country: 
its organization of trials by jury (if they have them). This report is attached hereto as 
"Addendum' in the same version as it was written in Argentina, as a way of assuring the 
requesting institution, and also myself, that this report is free of any prejudice that I may 
have acquired as a result of my trip to that country and the i n t e ~ e w s  that have taken 
place. That does not mean that I should not refer again here to the subject of the jury, 
in the general context of evaluation of the project (the real study of which could only 
be understood after the above mentioned visit). The evaluation of the projects require, 
however, all these explanations. 

The evaluation is done in accordance with the following outline: 

A) Juridical-institutional tnunework that frames the work of 
CORErnAI; 

a) Degree of compatibility of the Constitution of the Republic 
of El Salvador with the essential principles of the "State of 
Iaw". 

1) Deficiencies in the constitutional guarantees. 
2) Deficiencies in the regulations of the Institutional 

structures (with special reference to the Judicial Power). 



b) Structure and function of CQRELESAL 

B) Features of the criminal justice system 

C) Critical evaluation of the projects carried out by CORELESAE 

a) General a praisai. 
b) Regime o I' the "State of Exceptiona. 
c) Urgent reform on the death penalty and diverse trial aspects. 
d) National Coundl on the Judiciary. 

' ' e) Reform to the jury system. 
f) Constitutimal control, habeas corpus and protectiou under the 

law. 
g) Other prbjects 

D) Final opinion on the usefulness of COMLESAL. 

#2. Juridical-institutional hmework into whllch the CORELESAL 
work fit& 

I. Degree of compatibility of the Constitution of El Sallvtador with the essential 
principles of the State of Law. 

The need to start with this question arises because a good part of the limitations 
of the CORELESAL projects is determined - in my opinion - by the deficiencies of the 
constitutional system, which make difficult the success of a program like the one that 
created that commission, without also reforming the hndamantal laws. 

Of cowc we are not dealing here with a deep analysis of the Constitution, but 
we are only trying to show some examples of how far Important values of a State of Law 
appear to be already infringed upon by the Constitution itself. For this, Ebe indicative 
mention of some questions should be enough; they concern two major fields: individual 
guarantees and the structure of power (division of powen). 

A) Individual Guatanteer 

Chapter 1 of the Constitution (arts.2/3) that regulates individual rights (arts. 2/28) 
and the state of exception (arts. 29/31) contain, in principle, the recognition of the 
principal rights admitted under constitutionality, but witb important defects that become 
aggravated in case of suspension of constitutional guarantees. 

a) Without "state of exceptionn 

I warn against the first manifestation of this kind in art. 6 wMct guarantees 
o f ~ i n t h i s w a y :  

"every person can freely express and disseminate his thoughts...". 



This principle - that we all consider fundamental in all civilized nations - appears 
immediately conditioned thus: 

There are very few expressions that are so unfortunate for the history cf public 
freedoms in the Latin American countries as the concept of "subversion". Thls is difise 
notion that literally interpreted ("3ub-vert" = "turn around") should constitute the first 
constimtional right because the prohibition of "of tu- something around" prewpposes 
that the order* ;of things, as they are, b the when this is predsely whb. is nqt 
recogdzcd by somebody who wants a different order. Healthy laws should indicate, 
therefore, that concrete juridical values arc forbidden by expression of thoughts, for 
example honor, the right to privacy, the truth in testimony by judidal ofbIcers, etc. 
"Subversion" as such cannot of value or u. 

It is true that freedom of expression has limits beyond what is spcdfied in 
constitutional texts and that those l h t s  have been universally recognized. What should 
alarm us, however, is the way it is formulated in the Constitution of El Salvador. As it 
was explained to me, that formulation attempted to improve the formula of earlier 
Shadoran constitutions, which mentioned those who expressed ideas that were anarchist, 
that is, contrary to democracy But there Is not thc least guarantee that the expression 
"subvert the ublic order" does not Include every form of expression of an idea that can 
be a o P the power structure. On the other band, what is symptomatic here is the 
appearance in the constitutional text of an expression so illiberal or so short of 
guarantees. The formulation is equivalent to saying: 

"Men can express their ideas, except those that are subversive". 

To summarize, with a restriction as that of -art. 6, any totalitarian government 
could neutralize the criticism of their political opponents, on . . 

'deciding that any criticism "subverts" the established order. 
b 

A second question against human freedom and which is more closely related to 
the object of my contract is the power of institutions, generically referred to as 
"administrativen to hold any rson in prison for 72 hours, "putting the prisoner in the 
hands of the competent ju ‘r gen. As I have been Mormed, this notion also covers 
detention as decided by military authority under the jurisdiction of which is the police 
in En Salvador. This means that a civilian citizen bas few guarantees against the 
intervention of m i l k y  authorities on his freedom of movement, On the other hand, 
there is not the slightest judicial control over which are the real conditions under which 
this detention can occur. Any action of indemnity for injury or legal claim for the 
arbitrariness of administrative detention that a civilian could claim against a military 
person under these conditions would be a dream. It shall soon be seen that in the 
majority of the cases that follow the criminal process, if the person involved is of low 
class, the normal procedure is that the defendant is beaten by the police until he 



"confesses" extrajudidally. The Code of El Salvador docs not validate this deposition 
unless two witnesses testifj that they have seen the defendant making hi% deposition 
freely. lPlis requirement is complied with by having employees of the police force itself 
so testif). And the judges accept the validity of this testimony, even though physicians 
may re rt that the accused has been received by them with clear symptoms of having 
been a go used. 

Then art. 14, which indicates that "only the judicial institution has the faculty to 
impose sentence", completes this guarantee in the following manner: 

"However, the administrative authority can impose penalty through a 
. , .  nsolution of sentence, after the corresponding Judgment, to those breaking the 

, , ,  ' ' law, mtea or ordinances, with imprisonment for up to Mteen days or r fine, which 
I crua be exchanged lor r similar period of Imprisonmentm. 

Also here, it seems, military authorities could make this kind of intervention 
against civilians, depending on how this question is regulated by secondary legislation. 
The project that CORELESAL prepared about this "administrativen faculty - later 
converted into law - is not clear in this sense, that is, it also permits this military 
intervention. 

From the real/pracdcal point of view, administrative detention commits, in El 
Salvador, the most serious of injuries to the State of Law. From the theoretid/formal 
point of view, the widest open door for the arbitrary restriction of personal freedom, 
even that decided by judicial authority, is determined, however, by art. W, paragraph 3 
of the Constitution: 

Tor reasons of social defense individuals who, by their anti-social. immoral or 
harmhi activitiej show r dangerous state aud present immlnent risks to the 
society or other individuals can be submitted to security measures for re= 
education or re-adaptation. 'Fhese security measures must be strictly regulated by 
law and subject to the competence of the judkial bodiesm. 

It is true that the text condition of "imminent risk" could put a limit to 
arbitrariness, if it were strictly interpreted and iu accordauce with a concrete definition 
of the "danger" dement. Serious deficiencies in mental health can frequently imply 
concrete dangers to third parties. However, the text appean to refer to a categorization 
Merent from those states commonly known as "unimputabilitf. The text rather appears 
to gather the postulates of what is called "author's criminal law", that is to say, a system 
of asocial control" that does not center the imputation on the commission of an "act", but 
on the "personali)c of an individual. This means that citizens must be careful to have 
a certain type of personality, so as to affect judicial welfare as determined by law. 



The influence of the so called "social defense", of French origins ("d6fensc social", Marc 
Ancel) at the beghhg of the text, is notorious. This school of thought is not relevant 
any more and has perhaps fomied a cyst in Salvadoran law about the middle of this 
century. Or perhaps its origin in El Salvador may be the result of ancient "peligrosistas" 
(translator9 note = those who speak of danger) of the Italian criminal positivism, a 
tendency that dominated Argentina during the years of the 30s and 40s. 

In any case, the risk to individual guarantws represented by such a clause can be 
shown by Salvadoran law of 1953 known as the "Law of the Dangerous State", which is 
still f o d y  in force. Tbis law establishes the "conditions of dangef' with tremendous 
insecurity (and true danger) for its cithns, including, for example the "habitual vagrants" 
(who are in turn defined as those who "do not practice any professios or trade even 
though they are fit for work" and lack the %gal means of subsistence"), the "habitual 
beggars", the "habitual drunks", the "quarrckorne individuals", those "suspected of 
attempts against others' property", etc. (art. 1, clause 1 and following ones). Among the 
"security measures" provided (art. 7) there are several forms of 

or tw. (I). 

As far as I have been informed, these concealed penalties without a "punishable 
act" to justify them, have not been applied in practice for a long time, but the law is in 
force and by using it, any government could lock up any person with scarce possibilities 
of defense, since there could hardly be any legal action based on "unconstitutionality" 
before a text such as Article 13, paragraph 3 of the Constitution, as has been transcribed 
here. On the stber hrund, the Criminal Process Code in force (art.25& clause 3). provides 
for the negation of release from prison for reasons, among others, that the "- 

en &&red to be in w. (I) Of course, this presupposes an autonomous 
declaration established by another judge, but even so, it reinforces the aspect of "m 
criminal l a g  which becomes a cyst in the constitutional and judicial system of El 
Salvador. CORELESAL did not attempt to substantially refonn this negative condition, 
but transferred it to the rule of jev- fiefreem . . presumably already 
granted (art. 41 of the third project undertaken by the Commission - to refonn art. 261 
of the Criminal Process Code in force - sent on July 34 1987). 

b) Witb "state of exceptionn 

Up to now some examples given on the risks to individual guarantees are provided 
by the Constitution for a "normal" situation. 

Articles 29 through 31 regulate the "regime of exception" during which some 
constitutional guarantees can be suspended. It is not necessary to say that this so called 
"state of siege" does not mean that the State can operate outside the IAW. 

Well then, among the suspended guarantees (art. 29) is the one on "art. 6, clause 
1", that is the "freedom to express and spread thoughts" and the proscription of the 
"previous censure, and now, of course mn 



(in the sense of art. 6). This possible scope of the "state of exception" does 
n ~ t  agree with the value of the restricted freedom nor can it w e r  any "exceptional 
need". 

The scope of the "state of exception" is a h  womsome against the guarantee of 
art. 24, that is the inviolability of private correspondence and telephone comnaunications. 
With this, any person detained could eventually be deprived of any private 
communication with anyone in his trust by virtue of the state of exception. (I). 

Of even greater significance me the restrictions of art. 29, clause 2, at least from 
the interprettition that comes from a first reading. The text reads. 

The guaranm contained in art. 12, clause 2 of this Constitution can also 
be suspended when it Is so decided by the legislative power, with a favorable vote 
of one t M  of the elected deputies. This detention cannot exceed fifteen days. 

The reference to art. 12. 2. what would seem important, because of the 
paragraph that states: 

The detained petson must be informed immediately and understandably 
of his rights and the =ason lor his detention, without the detainee being obligated 
to give testimony, The assistance of a defender In his dealings with the institutions 
aPxllfary to the administration of justice rrod Judicial pmceedings, is guaranteed 
to the detainee in accordance with the provistons of the law. 



Such a ginera1 formulation implies the legitirnization of the guarantees considered 
essential to the State of Law, such as being immediately informed of the reasons for an 
individual's detention and the right of not being compelled to give testimony. (I) @ 

I At any rate, even though the effects of the wide limits admitted by art. 29 of the 
Constitution are truly dangerous, there is no more grave defect than having civilians 
subjected to the jurisdiction of military tribunals in the case of the "regime of exception 
with respect to certain offenses. This is determined by art. 30: 

Once the suspension of constitutional guarantees has been declared, it.shall 
of f - t h e  cognizance of orenses 

against the existence and organization of the State, a m s t  its internal or 
international person, or against public order, w well as offenses of international 
transcendence...(the rrnderlint is mine). 

Certainly the circumstances of internal conflict that EL Salvador is going through 
may have caused the legislators of 1983 to b e  sight of thi gravity of the decision made, 
which reiterates a tradition of the country's constitutions. Even though the process law 
approved after a CORELESAL project (about the "regime of exceptionn) provides for the 
possibility of a@ the sentences of these triiunals in the civil courts - a solution 
already in force by the Code of Military Justice - has resulted, for some of the 
Salvadoran jurists interviewed - in the fact that a person named as suspect of the 
offenses referred to in art. 28 of the Constitution lacks (!). 

The CORELESAL project about the "state of exception" offered some "guarantee 
advances" over the chaotic picture visualized by art. 29 and art. 30 of the Constitution, 
but it was not passed by the legislature. Neither could it eradicate the most critical point 
of military competence, which is most definitely inclined to arbitrariness. In any case, 
some progress has been made which may yet to prove important. About the point that 
the Constitution uses the expression "M military tribunals", which CORELESAL 
interpreted as "spccid military" - not what would simply appear to say from the first 
reading of the text - that k a military triiunal - but rather it exploited the 



expression "special" - at least this was its purpose - to take the "special military tribunal" 
from the orbit of the strictly military. In my judgment, it is very uncertain how this is 
going to be accomplished in practice., The power structure in El Salvador h a  not 
seemed to me to be inclined to put into force a more liberal stance than that allowed 
in tihe text. As we shall see later - anyway - the progress in the guarantees of the 
CORELESAL project on the State of Exception, was more appearance than reality (see 
Mia #4, a, A). 

Finaliy, a word about the second and third paragraphs of art. 30 of the 
Constitution, which reads: . . 

'The trials that may be pending before the common authorities at the time 
of the suspension of the guarantees, shall continue mder their jurisdictionma 

Once the constitutiomai guarantees are re-established, the special military 
tribunals shall continue in charge of the cases pending before themma 

The international outcry in the cases of human rights violations in El Salvador and 
the text quoted, makes me think of an atrocious spring in the constitutional system in 
such cases. 

In fact, art. 30 of the Constitution reads: "... as well as the crimes of intenrational 
transcendence" (underline is mine). Therefore, it is not theoretically impossible that 
"states of exception" have been decreed with 'che exclusive purpose of assigning cases of 
this nature to the competence of military tribunals when the most important cases of this 
nature - I have been informed - are against high ranking military men; and that once the 
"state of exception" is finished (with the reuestablishment of constitutional guarantees 
those tribunals will continue to be in charge (art. 30, paragraph 3, cit.). Of course the 
expression ",.. of international repercussions" can be interpreted - as CORELESAL itself 
answered me - in a less and _o~en  manner, in accordance with arts. 486 and those 
following of the Criminal Code of El Salvador, which correspond to the fifth part of the 
Code, named precisely " Offenses af international transcendence". With the 
interpretation of the constitutional sentence in accordance with arts. 486 and those 
foPlowing of the Criminal Code, a case like the one about the ksuits, for example, could 
hardly be interpreted as one of "international transcendence", unless it were called 
"genocide" (art. 486, Code cit.). But the fact is that, if a crime, clearly genocide, were 
committed under the "state of exception" by military perso~el, it would fall under the 
jurisdiction of the military tribunals (special) even after the situation of exception had 
been removed.(!). 



B) Inatituttonal Structures 
Non Independent Judiciay 

The situation described above refers to constihitional guarantees. 

But the constitutional regime is not any healthier with respect to the power 
structure. In particular, it does not hvor "correctiona - via jurisprudence - of the view 
presented by the text of the Constitution with respect to guarantees, so that the practical 
application of 'the law could counterbalance the relative insecurity of the rights of the 
individuals. 

I would like to show here, only, the monolithic character of the organization of 
the judiciary. 

Art. 186 establishes the way to appoint the Supreme Court justices. 

_'Art. On how a judtcial career is established. 

"The magistrates of the Supreme Court of Justlce shall be elected by the 
Legislative Assembb for a period of EIvc years and in accordance with the law, 
they shall continue for equal periods, unless at the end of each period, the 
Lqblative Assembly &odd decide to end it, or wero dismissed by legal cause. 

In spite of the apparently firm expression "... and in accordance with the law, they 
shall continue for equal pe riods..." which makes one shink that in reality they cannot be 
removed from office, the following paragraph clarifies the true situation:".., unless at the 
end of each period, the Legislative Assembly should decide to end it ..." 

In a few words, the litical party that assumes the legislative power designates 
the Supreme Court, in whI it' case it alrcady,has a hvorable handicap - except in cases 
when the magidtrates of the Supreme Court decide to become heroes - in the judicial 
arguments of the constitutional validity of the laws approved by the legislature. 

'Ihic is pnt a conse~ena  of small importance, considering that the system of 
"constitutional controlw provlded by tbe Constitution is a flcxi'ble - like the one of the 
United States or Argentina - but as rigid as can be. 

The Supreme Court of Justice through the Court of Constitutional Ailairs 



If, as it frequently occurs, the same party in power in the executive branch has the 
absolute majority in the legislature, there will be a wer structure in all the 
phases of government including the maximum power in the P" udicial courts. Only the 
possibility of a "fracture" remains in this monolithic structure, since the Legislative 
Assembly is renewed every three years while the Praident and the Court justices stay 
in power for & years. It is obvious that this constitutes a small margin to permit an 
effective reciptocal control of the powers, considering that, as there will be few _chances 
for action on unconstitutionality, there wiU also be few for "habeas corpus" and 
"protection under the lag. 

Fortunately this Constitution shows some progress in relation to earlier ones. The 
Salvadoran tradition always was that the Supreme Cowt appointed the lower judges, for 
a period equal to that of the Supreme Court itself. Therefore, they responded - in fact - . 
in a hierarchical manner. The 1983 Constitution provides for the "magistrates of the 

Second Instance Courts and those of the First Instance Courts shall have stability in their 
positions" .(art. 186). Tbis could have allowed some independence - not immediate - but 
at least gradual - of the lower courts. 

Regrettably, the best opportunity that existed to favor that gradual independence 
has already been lost: the clue was in the structure of the National Council on the 
Judiciary, an organization provided by the Constitution to propose candidates to the 
Supreme Court, who could be appointed to the Second Instance and Second Instance 
Courts (art. 187). I say this has been lost because the law that was finally approved by 
this Council practically gives the Supreme Court, inside the Council itsel& the majority 
necessary for making the lists of candidates to be elected by the Court itself. The 
CORELESAL project was - also here - more rational and pluralistic than the one finally 
approved by the Assembly, which, as it will be shown later, followed, at the critical point, 
the steps of the project that the Supreme Court itself had prepared. 

All this is meant to show that the Supreme Courts could act - in reality - in a 
manner totally subordinate to the power from which they depend - the political 
power - and how, in turn, witb its constitutional competence being so wide (artJ82) 
practically no case of any transcendence could avoid the influence of its decisions. At the 
same time, the fate of the lower judges is tied to the power of the Court in the Council, 
while the justices of the peace follrw - simply and clearly - according to the Coastitution 
- into this situation, that is, bein4 directly appointed by the Court. 

None of this could be an easy road - - to 
achieve an "independent, responsible and responsive judiciary" as is the objective of the 
program sponsored by A D  and for which I have written this report. 

It is natural that this risk consists not only of the arbitrary repression of innocent 
citizens, but also of the lack of just punishment for the perpetrators of grave crimes, if 



they arc people who have influence in the institutions of power. 

Therefore, the true reason for the facts that shook up the international opinion 
does not lie on the defects of the Criminal Process Code of El Salvador. It rests - in my 
opinion - on the authoritarian and closed center of the lev& of power. 

IL Structure and fbnctlon of CORELESAL 

The foriner development is not indejmdent - in my opinion - of the internal 
struchuc of the Commission, or of the real possibilities of its accurate performance. 

There was certainly an attempt to give the Commission an external appearance 
of political and ideological pluralism. Of the ten members, two are magistrates of the 
Supreme Court, two are appointed representatives: one by the Attorney General and the 
other by the Public Defender, two more are appointed by the Ministry of Justice and 
Defense respectively, two other me representatives of the lawyen associatisns, one of the 
Law faculties, and the last om represents the President of the Republic, and acts as 
executive secretacy. 

From the meetings held with the various offidals, rectors and deans of universities, 
centers of jurists, lawyen, etc. I was able to form the opinion that CORELESAL was 
born as a commission originally linked rather with the executive power, which meant, at 
this time in history (19844985) a partial rejection of the hgislative Assembly and of the 
Judiciary, which at that time did not coincide with the political origin of the government. 
There may have been also a certain hostility towards the Commission, because of its ties 
to the interests of the United States. Presumably the Commission may have later arrived 
at a compromise solution, as the result of which the political features of the different 
sectors may have unified more closely with each other. 

This picture cannot be taken as a conclusive opinion and neither can it be taken 
as infallible for a:;. of the 6rd conclusions of this report. In order to arrive at certain 
conclusions, it would be necessary to work very closely with CORELESAL for a period 
of time, not to analyze only a group of projects with the help of Little more than a dozen 
inte~ews during a stay of two weeks in the country and within the reduced framework 
of 30 days, during which time I was also rqulred to prepare a report on the validity of 
codefendants' testimony within the judicial tradition of Latin America 

At any rate. the two following points may be considered as 

a) that COREWAL is today an organization closely dependent 
upon political power; 

b) that over that dependence the great Muence of nugistrates 
of the Supreme Court in the heart of the Commission has a 



significant role. 

The &st conclusion practically constituted a common theme in several interviews, 
but it was also explicitly expressed by an official linked to the government, making this 
opinion, in this sense, rather undoubtful. 

The second conclusion is supported by formal and material reasons. I .  the first 
place, just as it was analyzed in the former cbapter, the Supreme Court is an institution 
that, without be@ independent from political power, has also great power over all the 
lower judfcid structures. l"bb should make things rather uncomfortable for any other 
member of the Commission - such as representatives of the lawyers' associations, or the 
universities -to sustain posit;m frontally opposed to those of the members of the Court. 
On the other hand, the Supreme Court also acts as a disciplinary supervisor of the 
Salvadoran lawyers. There is no a lawyers association acting as a tribunal for ethical 
questions, so that the Supreme Court may punish a lawyer by suspending the exercise of 
his profession (for example - for criticizing the Supreme Court which - as many believed - has actually happened, with punishment of up to 5 years of suspension). It is 
superfluous to bring up the oppressive factor of this kind of jurisdiction 

In the only meeting that the consultants had with CORELESAL in 
it was possible to notice the dominance of the points of view of the magistrates of the 
Court (especially u. The members who could be, _ex expected beforehand to be 
more ideologically independent, remained practically silent (one of those who did speak 
is an ex-magistrate of the Supreme Court). Finally there was no attitude of self-criticism. 
This is strange in a collegiate body with so many jurists where differences of value 
concepts would necessarily arise. The external appearance was that of a body united in 
a block against the visit of external consultants. 

This impression, however, can be taken as not being very significant, because it 
is the kind of situation that would normally be produced in a meeting of this kind. On 
the other hand, in the meetin of the Argentine consultant only with the majority of the 
members of the Commission t at least the magistrate of the Court that I have mentioned 
earlier was not in attendance, but some technical jurists that integrate and run the 
working team were) in order to verbally explain a summary of the impressions that had 
taken me there, there was a noticeable tendency to critical discussion and a small dose 
of &criticism that had not been apparent in the k t  meeting. 

Now I shall relate what happened in that first meeting when I questioned the 
Commission on whether the Z a w  of the State of Exceptiona ( the second CORELESAL 
project, reformed by the Assembly) had been criticized by public opinion. I insisted on 
this question - in spite of a tirst negative answer - because in earlier interviews with 
personnel not related to CORELESAL I had received an opposite answer. There, one 
of the Court magistrates took the floor and answered concisely that if the law had been 
criticized, that criticism came from individuals inclined to commit "those offensesn (those 
of art. 29 of the Constitution). This answer made useless any continuation of the 
discussion. Now it is not necessary to find out whether there should be any criticism to 



the law, or if the judge there did not refer to the law that finally passed, but to the 
ZlOREtESAL project (clearly less totalitarian than the Constitution and she definitive 
law). What is important is &hat, in a context where a theoretical critic may be called a 
possible delinquent, without anybody being surprised, it cannot be possible to discuss 
legislative bills. 

Finally, with this in mind, I would like to bring up the basic argument of 
constitutional character for any country that admits - even though it may be - m 

the principle of Ibe division of power. And this is the point to be. made about the 
personal partidpation of the magistrates of the Supreme Court at the heart of 
CORELESAL' 

, Tbs Salvadoran Constitution attributes to the Supreme Court constitutional 
Initiatives for a & h  of its interest, This is, by itself - in my judgment - not quite 
plausible; but in any case, the projects prepared by CORELESAL do not fall into that 
ciassificatioa This is only a relatively small art of them. Even in those cases in which 
the Court may take the initiative legitimate f y, it would not be compulsive for it to be 
part sf CORE=& but rather, on these subjects only, there should bc an alternative 
project by the Supreme Court, independent of that of CORELESAL 

' The present structure already casts doubts on the constitutional legitimacy of 
COREIESAL itself, because a justice of the Supreme Court cannot be open to a 
personal judgement on what a law should or should not be like, or on its compatibility 
witb the Cansdtudon tbe_framework of a w. To give an 
example: how auld a magistrate who has said in a quasi-public action that whoever 
argues the validity or scope of a law is a probable delinquent be judge in a case of 
unconstitutionality or in a case where the scope of this or that law, applicable to the 
case is being argued? Any other example could put in evidence that nobody can be 
judge and legislator (or quasi-legislator) at the same time. 

I ftankly believe that any lawyer could reject a judge who is part of CORELESAL 
and who had to participate in a case in which the applicable law had originated in the 
heart of the Cummission bemuse it would be - by definition - a case of pre-judgment. 
But what is reasonable is not to multipl tbe valid rejections, but to remove the defects I of legitimacy existing in the Cornmiss on, that is, to make CORELESAL (a quasi- 
legistative body) independent - at least formally - of the tribunal that will have to apply 
those laws that result from its projects. 

At the same dme, it would be necessary to provide for more participation of the 
law schsols agd tbe lawyers' associations. These intermediate organizations, even though 
they have always taken a political position, they traditionally have a more independent 
opinion - although it is not sure that this would be the case in El Salvador. 

#3. Featam of the System of Crimtnal Justice 

The system of criminal justice in any country is basically formed by four large 



fields: bodc c r h h d  legislation, the criminal process, the system of administration of 
justice (instimtiou of application of the law), and criminal enforcement (its penitentiary 
model). 

1) The Salvadoran system of "criminal law enforcement* (penitentiary) does not 
need to be considered here. Furthermore, I have not made any study of the 
subject, with the exception of reading a most interesting report, prepared 
by CORELESk "Diagnostic Study of the Penitentiary System of El 
Salvador", from which it can be ascertained that this is a situation in need 
of reform. . 4 

2) With, respect tq the Criminal Code, it is certain - in my opinion - that the 
law Is crisscrwd'with authoritarian solutions. This is more obvious in the 
special con6igutation of the statistics on delinquency than in the "general" 
part of the Code, which has relatively modem rules, even tbough they are 
not exempt of defects and contradictions @. There are some forms of 
criminalization of behavior that should not be part of a republic. I 
emphasize here, only as examples, the following criminal acts: to promote 
or manage subsidiaries of foreign associations that advocate "amrchic 
doctrines" (art. 377); to disseminate or "anarchic doctrines or those 
contrary to .democracy" (art.378); to possess "subversive material", 
publications, photographs or films for the dissemination sf doctrines that 
may be "aqucbfc or contrary to democracy" (art. 379); to cooperate in 
"subversive propaganda" (art. 380); to show 'disrespect to foreign anthems 
or emblems" (art.391); to show "disrespect to the Motherland, her Symbols 



gr the Heroes of the National Independence' (art. 395) ( 1 )  lo, Furthermore, 
'&kc as of havin committed these offems cannot be released from f jail (1) 251 of t e Process Code, that CORELESAL proposed to 
maintain in its third bill, not yet approved), 

But, while' thds legislative precepts arc very dangerous for the individual 
guarantees, in reality thy seem to have had little effect, or even no effect at all. The 
CORELESAL repport about the situation in the penitentiaries speaks of a prison 
population in whch, h i d e s  being formed by 91% of indicted prisoners, 92.9% of the 
total is distributed amo those convicted or sentenced for homicide, theft, robbery, 
violence and .rape. That "& the classic picture of the Lath American society in which 
abuses of payor, in general, all illegitimate deprivation of fieedom, coercion, extortion, 
kidnapping, swindle of the public admidstration or of private citizens, other forms of 
fraud and huodrb of other offenses serve as ornaments in the Code books and go 
practically unpupished. 

Former provisions of the law already criticized as "authoritarian" also remain more 
in the writing than in the system of application of criminal justice, With this, the former 
criticism seem to make no sense. But the "criminal typesn that are contained in the codes 
of any society also have a symbolic value that show what are the values of importance 
to a community, independent of the crimhd justice system itself and because they are 
operative in pea. A code that allows Itself to threaten punishment for posesshg 

a writings of ,:m~@c mpaganda" or for "disrespect towards the heroes of the national 
iudependenea'irpb' $ I  y.exlrt - however happlicable those provisions may be in practise - 
in a s;o"cie~, in which .. other +I> mechanisms of control (Udt or Wdt) are also totalitarian. 

However, the fundamental values in all these aspects come more into play in h e  
legislation of the criminal process and in the qansparcncy of the judicial bodies, than 
in the criminal codes. This is also the case in El Salvador. 

The Process Code in El Salvador is an old conception - even though it was 
approved in 1973 - of a predominantly inquisitive character, with process rules that are 
applied only in some cases - and not for others, with a system of rules of evidence that 
come from ancient texts - that is, appropriate to the system of %gal prooP - basically 
similar to those of the Argentine Federal Code - but which has received, nevertheless, 
the influence of mare modern ideas which are in contradiction to that system, as shown 
by the fact that art. 488 has the feel, as a general principle, of an opposite system: that 
of "healthy critidsm". 



Tbe p m b  of cleltnquency shall be evaluated in accordance with the rules 
of healthy criticism, oslng 8 rational syWm of deductions which must be im 
agreement with the other p m b  of the procty wlth the faculty to make stand, 
la each caae, the !kt# that muat be established bg means of their examination 
and evaluation, whatever their number or orlQiaw, 

With rules like this, it is strange that the lack of elucidation in serious criminal 
cases - generally murders - bas been lattributed to deficiencies of the code in the rules 
of admissibility of the prooc because this general prixidp1e mmu, from modem regimes, 
in which all elements validly incorporated into the legal process can be evaluated by the 
judge - whether it is a trial by judge or a trial by jury. 

It is quite certain that this same code, within the framework of creative 
jurisprudence, with intellectual habits of freedom, could have been applied in reasonably 
cornea terms to the resolution of those cases. If this did not happen in El Salvador, then - because certainly there is no "judicial law" there which can be imposed by the authority 
of reasonable and creative decisions - and also because the real independence of the trial 
judges is scarce and practically nil, even more so in the case that concerned the 
organization that requested tbis report. 

The real drama of the process law is not in the rules of proof, but in the 
rudimentary system with which the trials art carried out and that ends punishing the 
weak social groups - which already suffer much in this country - and extends a safe cloak 
of impunity over the strong social groups. 

The reality of the criminal justice regime is that it operates as follows: 

The system foresees the possibility that the so called "auxiliary bodies" (it must be 
remembered that the police here are dependent upon the Army, and directly on the 
Minist?y cf Defense) can detain the accused for 72 hours and then put him under the 
disposition of the competent judge only at the end of tbis time; during this lapse, the 
accused is frequently beaten until he produces an "extrajudicial confession", valid - 
according to the Code - *Jnder the condition that, naturally, the accused has not been the 
object of "physical force or intimidation" (art, 496, dause 3). To be sure of this 
requirement, the code is satisfied when two witnesses testify that this confe~sion has been 
given freely. Such witncssa are, according to documentation, always officials of the same 
police force. And when the accused is received by a physician, the pllysician frequently 
declares that the accused shows symptoms of having been beaten, but this is not 
sufficient for the judge not to give credence to the "extrajudicial confession", as long as 
there are the two witnesses as required by the Code. 

It is evident that the process law starts there from the presumption horninis that 
torture is frequent, to the point that. "in the case of political offenses ... the extrajudicial 



confession h l l  have no value as proof" (art* 496, clause I). The correct legal solution 
wac then, to always presume the lack of freedom in this testimony and consider 
inadmissible the confession before "auxiliary bodie8" for any offense, even those called 
"common crimeam. 

I , ; . I ,  * ( . , '  

In tum, the fint instance jud8e - eventually the "justice of the peace" (art. 148) - 
san decide the detention of the offender, "to be questlone#, a h  for another 72 hours. 

At the end of this period the jud e maker the dedsion to dictate a warrant of 
provisional detention or releak him 1 the latter occurs, reality shows that the case dies, 
paralyzed, on some shelt TbL must exert great pressure on the judge to mlte pmcisely 
a warrant of aetention that a be dictated on the only basis that - in the judgment of 
the judge - there we ' dden t .  elements for trisla (art. U7) - fkequently ouly the 
extrajudidd 'confession, I '  ' ' " LL ' . ' I , 

Against this decision, &re arc little possibiliti& of release ("uarccration"). In 
the 6rst place - the release is inadmissible if the crime - eventually with its awavating 
circumst~~.ces - rovides for a prison sentence exceediag a maximum of three years. 
Practically all & es of some relevance exceed the three year sentence, which is the 
cause for a jail pulation. (it must be remembered that simple theft provides for a 
sentence scale o P" 1 to 5 yean in prison (art. 237, Penal Code)! And then there are the 
innumerable aggravating circumstances, for example: "should the &e be committed with 
agility, craftiness or a costume,.,' ' 

or "by two or more perso ns..." (etc.) - that can increase the punishmcnt.to 8 yews (art. 
238, Penal Code) I. 

This is what explains why the prison population in El Salvador, charged with 
common crimes, is made up of 91% of people indicted, that is, people who enjoy the 
judicial state of "innocent" according to the Constitution, and who will continue in that 
situation for about two or three yean, but frequently a lot longer. A variety of rlecourses 
(appeals and others) collaborate negatively to make the process slow and tangled. 

At the same time, during the stage of "trial', the defense by a lawyer, member of 
the Bar, is not "compulsorf, so that poor people - that is, the major part of those who 
are really affected by the nal system - do not have a defense lawyer during the whole 
process in wbich the prin pal process guarantees am in play (coercive measwes against 
freedom, etc.). 

r 
L - c * ~  * k. ' , L1 - 

With this icture, it is also that the jailed population in El Salvador 
increased, as of I' unc 26, 1988 - three penitentiaries, twelve penal centers 
and three hospital pavilions - to I say 'only" not because this is a 
s d  figure witb relation to the total population of the country (about 5 million 
inhabitants) and considering the proportion in other Latin American countries, but 
because, with such a criminal system as the one in force (of fact and jurc) in El 
Sdvador, there should be a tremendously high proportion of private citizens deprived of 
their freedom. 

This leads to the possibility that the system of selection of cases is in fact chaotic 



a d  w b i u ~ ,  treating the "confession" as Jh9 effective proof of the process, but it also 
lea& to the thought that the system of social control alsc) has mechanisms that are 
fortlral- ? 

Therefore, the legkladon that required urgent and imperative modification and 
that CORELESAL had to undertake from the beginning, was the Criminal Process Law, 
but not because of defects in the rules of proof - which although true, are not decisive - 
but because of the extreme margin in which state arbitrariness is tolerated. 

1 If this is talcen together with the fact that the bodies that apply the criminal laws - 
the judges - respond in fact to a tradition of "hierarchical subordinationn, it is easy to 

conclude that in El Salvador, after the Constitution, there is nothing in more need of 
reform - in order to enter Into a State of Law - than its Criminal Process Code. 

lir my judgement, had CORELESAL wanted to fulfill a role of historical 
transcendence for the political life of El Salvador, it should have started by modifying 
the rules of the criminal process. A good code of criminal process and a good system of 
criminaP justice can be correctly drawn in a couple of years. Instead, the Commhion 
elaborated on other kinds of projects, and even when dealing with the project of urgent 
reforms to bring the criminal code, the codes of criminal process and military justice to 
an adequate level with the 1983 Constitution (its third project, not yet reconsidered by 
the Legdative Assembly after the presidential vets), it did not introduce any substantial 
modifications in this respect. 

I ~ I  all, the Commission is currently preparing a new Crinlinal Process Code that 
will modernize the system. I was not able to get access to any written document that 
would allow me to express an opinion about the perspectives of this work 12. But its 
jurists appear to be inclined to improve the system. 

#4. Critical Evaluation of the CORELESAL ProJects 

I. General Evaluatkn. 

The road traveled until now indicates already a good part of the conclusions about 
the possible cffidency of the work of CORELESAL to strengthen a democratic State. 

There are institutional limits of a juridical-format character, on one side, and of 
a political character on the other, which determine a very unfavorable for the 

" A s Y h a w b r r n h f o r m c d ~ t h e i n t e m c ~ ,  thepolice m a k e a ~ e m ~ " w i t h t h e ~ o r ~  
the pqdmtm, "sdvkg* bhr wc, and there cur cases in wlriclr lhb sohidon (infOrmOIppP illicit) mo)' 
Inwkrvur the  7 ~ a f t h e p w c c a h i m t e ~  



CommWon from its starting point and this - as I understand it -is independent of the 
good will its members may have had. 

Frequently one can sense the mixture of contradictory ideological lines in their 
bills and on the basis of their objectives, sometimes with thoughts of guarantees, others 
with thmkly authoritarian reminiscences. The constitutional framework & of little help in 
this case. 

Different from the management groups, the genuine technical teams of the 
Commission seem to tend towards guarantees. The studies arc, in general, well written 
and the preliminary studies perceive and make clear the fhdamental problems of the 
subject under study. Its jurists have, besides - as far as I can gather - a capacity for self- 
criticism greater than that insinuated in the studies made by the management of the 
Commission, who seem to be really dedicated to their work. 

I do not mean to say with this that the projects do not have technical deficiencies 
or that compromise solutions do not make them incoherent sometimes. What I do mean 
to say is that, potentially, more can be expected from the technical organization than 
from - in my opinion - the institutional structure and political function. 

On the other hand, the projects are not publicly discussed during their preparation - time when debate is most needed: when the main value decisions are about to be made - but only when the project is finished and about to start its peregrination towards the 
Legislative Assembly. 

During its preparation, it is difficult even to know the direction of the projected 
reform. For example, several of the "Basesa for the reform of the legal process have 
already been written, to which access is denied because it is not yet a "definitive" 
document'? 

There is also the fear ( w e l l f o u n d e d  of course, as we have seen) of making too 
explicit the defects of the system in force or of expressing one's own opinion If a jurist 
in the Commission is explaining, for example, that the intention (of the "Bases 
Proccsalcs") is to asswe strongly the guarantees of the "natural judgea and after his 
explanation he is asked if it is possible to manipulate the competent judge under the 
present system, he may answer by simply repeating: "We want to strengthen the 
guarantees of the natural judgew, as if it were uncomfortable for him to answer, for 
example: 5% today there are no existing guarantees about the untouchability of the 



b 

competent judge"'". 

Finally, once the project is finished, there is not a pre- established channel to 
, move quickly and effectively the CORELESAL projects into the legislature. The program 

should have foreseen in its inception - I think - which way the Salvadoran government 
would support - via a W t r y  - each project finalized by the Commission. It b hard to 
understand that a bill may be waiting for months or years to be taken up by the 
Legislative Assembly, without a move by the Executive to push it through. In my opinion, 
the program itself should foresee this "treatment channel" for the projects as part of the 
agreement itself '9 

Next I shall make a critical evaluation of the principal projects that CORELESAL 
has created. Naturally, I cannot produce a report with the particulars of each project, but 
I can only analyze them from the point of view of their technical competence to 
strengthen a demmatic system with guarantees. I shall simply leave aside, therefore, the 
projects tbat do not involve the institutions or the system of criminal justice '9 

Even so, all public opinion will not be able to stay beyond the margin of 
suspicion, because of the lack of knowledge, direct and profound, of the reality of El 
Salvador. What appears to be the most aseptic and authorized opinion - because it is 
expressed by somebody removed from the regular place of social conflict - may also be 
the reason for the deficiency and provisionality of such opinion which may not be 
sufficiently connected to the reality. In what follows, I shall attempt to show the measure 
in which this may make my own opinions relative, in relation to each project to be 

l4 ntis musr ccrlohb mcrkc d i m t  the work of jurists h El Salvador - inside or outside CORELESAL. 
Na&md&, the h i . u  a ~ .  tow disposition to apms om's opinion ah0 &pen& on personal 
ch-. I I also seen vcry ctitical attitu&s within the Commission stafi as well ar outside), but 
baricalb, thew is a rcol pmblem in this context. 

lS Wth this I do not mean to soy that the &lay h the ~atment  o j  the projects has been "ham@'. 
Fmnk& any ploject that ajer e presidential veto h a  nat been nhuned to be discussed by the l e ~ l ~  
(the thinl prepared by CORELESAt), is quite &Jciicnt Md it wwild be betttr to suggest its withdmwal 
by the Commission &el/: nte Ccnnmhsion a p p c ~  to nalk - @ufhumon - that th& & nor a pod 
project and should attempt to neutralize L with a mote gbbal om that would leave it without eflect 
( 4 6 0 u t L h 3 J p o l p o l ~ s e e h ~ # ~ I ~ 8 ) .  WtatIalso wanttosqyhthetaIisIh4t-assumingthata 
jnvject & ~ ( t m $ n u u t s t a d ~ t h e h i r t h a t t h e ~  ise~ientat that ) , j ls l rouldbe 
IAin#ybcfonhwd o/a~yskmthatwouldjovovthebreatmentojthe~~~pccdw pjectatlheopporftuu 
dme. In any wc; this w d i  be dflmlt to achieve since thert seems to be no m i a t  cturwJ of 
c-stcotlan in El  SoEwdor -with the ~ ~ ~ e p t i o n  o j  CORELESAL - bclwcm the ~cudve and the 
Le@tk Assunb3). .l)rm have been cases - I have been in jmed - when the h i d e n t  has urdcd 
upvcioingbUlssentby hhuer/. 



considered. 

11, Evduatlon of the proJects 

A) Crimhal Process Bill Applicable Durlng the Redme of Exception 

The first project to be considered - "second" of those produced by CORELESAL - 
deals with what is known as the "State of Exception", was finished by the Commission 

on February 23, 1987 and passed as law - with substantial modifications - on November 
16, 1989,  incidentally the same days as the murder of the Jesuits and in the middle of 
consternation due to a military offensive by the FMLN. 

The bill appears to be an effort to obtain more efficiency on the guarantees in 
relation to the framework provided by the Constitution - already descriid - that 
establishes military courts to deal in the first instance with the cases that during the 
period of exception enter into the jurisdiction of special military courts. The Commission 
attempts to h r t  those courts - which are not martial courts -intoathe body of the 
administration of ordinary justice. The project aho meant some progress with respect to 
the so called Decree 50, that provided the regulations for the "State of Exception" of 
arts.29 and 30 of the Constitution, until the project prepared by CORELESAL went into 
effect as the law. 

In this sense, the efforts to re-define the notion of "special militaxy tribunaln in 
order ,to - as was already explained - diminish the degree of arbitrariness, must be 
considered Even though, forms of military jurisdiction over civilians - however 
temperate. has to be repugnant to the judicial sensitivity, .the fact is that CORELESAL 
could hardly totally avoid such jurisdiction, because it was imposed by the Constitution 
and furthermore, it responds to a long tradition of constitutions (very numerous, on the 
other hand!) that ruled El Salvador s:xe the last century ". Thus the reason why my 
report has started with a description of the principal defects of the fundamental law of 
the Republic, for which CORELESAL i s m  responsible. 

Another example of thosc efforts was the intent to strengthen the constitutional 
guarantees even while the regime of exception was in force, in a sense, almost clearly 
contrary to the constitutional text and its bases for part of the Commission as we have 
mentioned earlier. 

Even though some of those rights (those o l  the accused) in literal 
hterpmtatlon of art. 29 of the Constitution, could be suspended - such as the one 
about not behg ibrced to testiq, or that of appointing a defense counsel - not 



reason, nor justice, nor ethics legitimize the case In whkh they can be suspended, 
Furthermore, h m  the moment of entry Into force of the Treaties and Conventions 
on Human Rlghts, mentioned earlier, El Salvador acquired the international 
cornmltment of not inh.inglng upon them or suspending them, therefore, in 
accordance wlth our judicial order, they cannot be annulleda (fsa note 3. 
This is why two important precepts were included in the Commission report; they 

are: 

I . o  When no debnse attornq Baa b n  appointed, for whatever reason, the 
: 8..;!APrlllay Body will communicate this infonnatlon to my of the First Instance 

J u d p  on Militarg Maim, or to the Criminal judge so that he proceeds 
immediateSy to make the required appointment? 

The accused shall have the right to have his defense attorney present at 
the time of his deposition and in any official act in which his presence is 
required." 

However, in the law finally approved by the kgislative Assembly on the basis of 
this bill, the chapter referring to the "rights of the accused" was modified with the 
exclusion of art. 13 of the bill. The text of art. 14 was maintained (as art. 13) but the 
following precept was added (as art. 14) that destroyed the relative meanhy of guarantee 
that the bill was trying to pass above the Constitution. 

It reads: 

V the suspension of the coc\stitutional ,warantees included those 
contemplated in art& 12 and U of the Constitution. The accused shall have the 
rights established in this Chapter after the administrative detention that cannot 
exceed IS drays. (I transcribe the text as it appeared in the 'Diario OtXlcialw; the 
period in tlhe article, however, must be read as a "comma".) 

With this ate have already consecrated ahe suspension of the right to legal defense 
during the administrative formalities previous to the trial - which are, as we have seen, 
of decisive later influence - and also of the supreme guarantee of not being compelled 
to testify against oneself. Said suspension remains in place as long as the administrative 



detention, wMch can be as long as fifteen days. 

It is true that the main injurious manifestations against the guarantees of not being 
forced to t e s w  against oneself could find limitations in art. 15, paragraph 2 of the 
approved law, according to which "discriminatory treatment, torture or other means that 
are cruel, inhuman or degrading are forbidden". 

Yes, however, to the practice of legally admitting declarations of accused 
individuals given under torture in the administrative headquarters - this is not formally 
approved by the law, but it happens in fact - art. 36 of the law is added, which allows 
conviction basid on the extrajudicial confession as the only proof, and that proof is 
obtained during the time (15 days) that the accused finds himself at the mercy of the 
administrative authorities. A system appears in all its blackness, a system that offers 
guarantees only In appearance, a system that leaves nothing of the right to a fair trial, 
a system that by means of vicious formulations which have no other value than 
theoretical lying, leads, inevitably to the victimization and conviction of the accused 
outside the framework of due process. 

U this were not the case, pay attention to the tea  of art. 36: 

"When the only prod against the accused is the extrajudicial confession in 
the form regulated here, the judge may reduce the sentence by a quarter of the 
minimum sentence Indicated by the Isw for such offensea. 

The rules to which precept "...in the form regulated here..." refers are the same 
ones of the Process Code - which refer to art. 35 of the law - with which it can be very 
clearly established what kind of real guarantees the system can offer to the individual 
accused of offenses during the regime of exception. 

And I note here that the regulation of art. 36 was planned by CORELESAL itself, 
which would give credit to the idea that its efforts of guarantee in this matter have been 
more verbal ornaments than reality. The Commission is well aware of the habit of 
torture in the application of the present Criminal Code, which it did not attempt to 
reform on this point (see immediately below wlnt.B). By giving validity to an 
extrajudicial confession in an administrative instance which it knows can be extended to 
l5 days, it has set all the possibilities for the greatest arbitrariness and injwy to 
fundamental rights, even though this may not arise from the letter of the law, but from 
the overall application of the system. Only by negating 4 validity to any type of 
declaration before "awdliary bodiesn, forbidding even the performance of interrogations 
by such bodies, much more could have been obtained for individual guarantees than by 
any declaration of rights. 

Next to this, another symptomatic reform by the Assembly with respect to ah 3 



of the bill, becomes highly irrelevant. It required that individuals under the age of 16 
would be subject to the Minors Code. The law also changed this prescription, establishing 
a lower limit: 14 years of age, thus subjecting then, all adolescents from 15 on to the 
process regime of the "State of Exception". 

In what is really decisive, I understand that those Salvadoran jurists were right 
when, although being acid in their opinions against those who commit acts to which the 
State of Exception can be applied, bowed before the truth that any one who is subject 
to this regime will be deprived of all constitutional guarantees. The fact that this is more 
attributable to the Constitution than to CORELESAL does not change this truth in any 
way. And in any case, the Commission did not do as we can see - all that was left to 
be done. 

B) Immediate Reforms to the Criminal Process Law, the Criminal Code 
and the Code of Military Justice 

The third project of CORELESAL is the one identified as "Immediate reforms to 
the Criminal Process law, the Criminal Code and the Code of Military Justice", of July 
31, 1987. The bill was approved by the Assembly but was vetad by the President and up 
to now it has not been re-considered. 

This is a project that, concerning the Process Code, touched on important aspects 
that could turn it into an instrument of progress for the function of the system of 
criminal justice, had it been conceived in a more reasonable way. Regretfully, the work 
of 
CORELESAL was here - in my judgment - mistaken in some basic value aspects and 
ended up wasting the best opportunity to humanize the criminal process in El Salvador 
in the necessary measure '? 

In the heart of the Commission the idea is shared that this is a project 
and then it is explained that it was prepared at the beginning of the work, with serious 
limitations of bibliographical material and means in general. This conviction reaches such 
a point that the Commission hopes that th2 complete elaboration of the Criminal Process 
Law, currently under study, will replace the project that we are now considering, so that 
the Assembly can consider the bill of the new Process Code before the other one can 
be considered again. 

Not everything was regressive in this project, however. In fact, the reform proposed 
for arts. 46 and 62, which assures a greater protection to the guarantee of trial defense, 



was particularly relevant, with the possibility of the appointment of a defense attorney 
when the accused is before the "auxiliary bodies" and demanding the need for the 
defense in the trial phase. 

In other aspects, however, the project did not make the decision required by the 
gravity of the situation of thfi lack of protection in which the accused finds himself in this 
country - especially if he hias scam economic resources.1 refer now, basically, to two 
points: the extrajudidal confession and the rules for the release from prison. 

Tbe Commission has expressed concern about the fact that the confession before 
 be "awdliary 'bodies" is commonly obtained - in El Salvador - by violent and criminal 
,means '7. Yet, it has not tried to remove its judicial effect. The Commission hcre 
surrenders a basic guarantee in the civilized nations so that the system does not lose the 
small dose of efficacy it may have, on the basis that confession would be the key to the 
majority of the convictions. This is shown with all clarity - and quite explicitly- 
in this paragraph of the background of the project: 

"It is evident that in our country, the problem of extrqjudicial conlession 
is nbove all, cultural. We would propose removing all value to a confession given 
to the auxiliary bodies were it not for the lack of a truly scientific police force 
dedicated to the investigation of offenses with the most modem techniques. 

it must be 

No anger is saved here by reasoning this way. At this time, because the system 
has no other way of investigating, validity should be given to a confession that - with a 
probability bordering on certainty - will be obtained by torture. It is obvious that the only 
solution compatiile with a State of Law in a country where it is assumed that the 
defendant is tortured regularly to make him confess, is to deny the validity of a 
confession given before auxiliary bodies. 

It is true that the "extrajudidal confession" in itself - in the abstract - should not 
be put aside as one of the clues in the criminal procedure. For example, the declaration 
of a neighbor of the accused who testifies having heard a conversation in which the 
accused related to his wife that he has committed a homicide should be considered 
relevant. And in a "culturaln system - to use the words of CORELESAL - in which the 
police, as a rule, would not exercise pressure, it would have some relevance together with 
the declaration of an official who statcs that he has heard the same thing from the 
accused. But if the real system starts with the recognition that the police tortured the 
accused during the hours of the so called "administrative detention" - which the 
Constitution unreasonably permits to extend up to 72 hours - then there is no other 



solution - for a State that pretends to be included among the civilized nations and 
respects the individual rights - than deny all effects to declarations given before 
"auxiliary bodies". 

The other matter where the Commission did not touch the most critical point is the one 
related to the "release from prisonw. Even though here one can see some small timely 
progress, the, main restrictions are basically maintained. The most significant of which 
should be named now and that is the maintenance of the absolute proscription of release 
from jail for offenses that require a sentence of more than three yean in prison. The 
offenses that are part of this group have such little significance that whatever has 
been achieved 'to favor liberty in these cases has no relevance. On the other hand, even 
in that group there are offenses in which the accused is not allowed release from prison. 
Those are criminal cases as listed in art. 251 and which I have mentioned earlier as 
indicative of the authoritarian vision of the Criminal Law (propaganda of anarchic ideas, 
or ideas contrary to democracy, contempt of the mother nation or the national 
independence heroes, etc.). 

The serious reforms (Criminal Code and Military Justice) also included in this 
project are not - in general - of the same importance as the procedure reform could have 
had, had the necessary solution been undertaken. But some in particular are also 
harmful. 

Especially in the matter of the death penalty, the Commission makes here a 
protracted effort to relate the criminal law to the 1983 Constitution - that forbids the 
death penalty for crimes not of a military nature in time of international war - that was 
clearly regressive. 

Already by the Constitution, the death penalty was substituted by the highest 
penalty in existence in the Criminal Code (30 years imprisonment). Here CORELESAL 
invokes the "principle of proportionality" to increase that maximum with respect to the 
crimes that before carried the death penalty. Conclusion? It proposes that these crimes 
carry a minimum of 30 years in prison (the maximum in force today, according to thc 
Constitution) and increases its maximum to 35 years, that is, it proposes to increase the 
maximum by 5 years (I). With this, another seed has been planted to maintain the 
draconian aspect of the criminal framework of the Salvadoran Code, a text that, in this 
respect, requires a complete and profound revision. 

For this reason, it is to be desired - in my opinion - that this project not be 
reconsidered by the Assembly, keeping it in the lethargic state in which it entered after 
the presidential veto. 

C) National Council on the Judiciary 

The fifth project presented by CORELESAL to the parliament was the one that . 
regulates the function of the National Council on the Judiciary, on June 27, 1988, 



approved on October 4, 1989. 

AID'S officials already know exactly the institutional importance that tbis project 
has had and the vicissitudes that it went through before the approval of the definitive 
law. 

It is necessary here to emphasize what is already known, and that is, that while 
CORELESAL made efforts to conceive the Council's structure in a relatively pluralistic 
fashion -although always with a relative majority of members of the Supreme Coun - the 
Court produced another project that assured its almlute control of the institution. 

, . 

The ~ropokd c o d p a t i o n  of both projects was as follows: 

CORELESAL SUPREME COURT 
total: 9 members total: 9 members 
3 magistrates of the S.C. 5 magistrates of the S.C. 
1 Second Instance judge 3 members from the lawyers' a w .  
1 First Instance judge 1 member from the law faculties 
1 member from the office of 

the Attorney General 
1 member from the office of 

the Public Defender 
1 member from the lawyers' assoc, 
1 member irom the law faculties 

The configuration of the Supreme Court project speaks for itself by its intended 
legislative orientation But the resistance of those who integrate the Salvadoran courts 
when losing their old prerogative of monolithic appointments of the judicial power goes 
d o m  deep, even beyond what the project itself can show. 

This is demonstrated by the so called "explimatory vote" of the dissident members 
who, already in 1984 presented a fraction of the: Supreme Court against other project 
supported by the majority of that court - which was not, in any way pluralistic - but 
wanted to reduce b e  dissidents even further by means of a scarce number of openings 
in the instances of power by appointment. 

That project assigned 3 of the 7 openings to the Court magistrates, so that with the 
judges of the first and second instances favoring the Court they had - in that version - 
total control. This was not much, however, for those who held the minority opinion (the 

source we consulted - the CORELESAL records themselves - do not register the names 
of the dissident magistrates). The so called "explanatory vote" intended to set the basis 
for the reason why the National Council of the Judiciary had to be - in reality - a 
"collaborator" of the Court, which could only sllnpest candidates but . .. the 
Court's faculties of appointment. Hence the proposal of an article that imposed that "the 
appointment ... shall be made by the Supreme Court of Justice Drefcrablv among the 
candidates proposed by the National Council of the Judiciary" (cf. CORELESAL, . . until page 287) (underline is mine). It was obvious that this 



distorted the constitutional reform of 1983. 

Neither that project - nor the opinion of the dissidents - nor the later Court 
project, became the definitive law. But the final result was - infag - substantially the 
same: on the bases of the configuration proposed by the Court (see supra), the Assembly, 
in the definitive law that was passed, increased of of to 10. giving the 
new post .to and not only continued to allow the Cowt to have 50% & 

but but0 allows the president of the Council (a justice of the Court) 
to cast the decisive vote (I). 

The Coinmission - as one could see - had tried to achieve a better situation, or 
at least formally better, more pluralistic - although, without a doubt, the opinion of the 
Court members who are part of CORELESAL must have had an opposing idluence in 
the heart itself of the Commission. Furthermore, CORELESAL had required a wide 
opinion from the different interested sectors,with great emphasis, also, on the background 
of comparative law that illustrated the diverse possible solutions. 

Frankly, there is no way for me to know because of my legal education, 
accustomed to the Argentine system, also of defective function which should be the 
most suitable system to guarantee the true independence of the judicial system in El 
Salvador, the independence of the criterium of its judges, the honesty of the judicial 
function, etc. But I can affirm that the final result of the law that is being organized by 
the Council provided by the law of 1983, seems ex absolutely unsuitable to achieve 
the pluralism and independence we are after. The consulted opinions agreed almost 
unanimously that the law in force will assure almost absolute control of the Court over 
the Council, and through that, over all the judiciary system, as in the olden days. The 
immediate result is an intense. political control over justict. In the real political- 
institutional conditions of El Salvador, this cannot be good. 

If in this sense there has been some improvement in the institutional structure, it 
could be because the 1983 Constitution established that the judges cannot be removed, 
at least the judges of the first and second instance (not so the justices of the peace). But 
the creation of the Council, as such, is left as a decorative figbre. 

In  Aqpnrinq the national juclkr an appointed by the PrcJidurt of the Republic in agreement with the 
Senate; the pmvhdju@ ate designated in acconlonce wW the nrh of each province, which on 
similar mart of the t h e  (appdnbnent by the gvwnuu of the pwincc, in apment with the IqisIahulc). 
Oncethqatvappdnte4 theju&scannd btmww4 b u t t l i i s d a J n o t ~ t h e n x u n i n g ~  
of 4dlachmcnc to powa, din?ct& proportional to the judicial ome, meaning that tlrc Supmu Gnut is 
p~emlQ the teast indcpmdcnc, which nahuulb, b not helped tr any wcry tht ~ a l  enjkunulr of the 
-syjtun 



D) Retomars to the Jury System 

The siah bill prepared by the Commission (November 9, 1988) passed by the 
legislature by the middle of this year, affect the reforms of some aspects of the plenary 
proceedings and basidly, the jury system 

I have already explained that on this subject I include a separate document as an 
"addendum", which remains written exactly as I conceived it before I visited the country - 
in the belief .that the project had not yet been passed as law. 

Theoretically, I still consider ,the global conception of my analysis as correctly. 
HOW&, I 5nd it difficult to re& the specific criticism with certainty, especially in 
the context of the Salvadoraa reality. , ,  

The tensfon here is produced between the "citizens participation in the criminal 
justice systemn and "the concrete possibilities of that participation". 

In several meetings I have k e n  persistently told about the injustices of the jury 
in innumerable decisions ("injustices" that must be understood as "acquittals"). The 
problem of illiteracy (60%) was also explained to me with great care, which in any case, 
would turn "elitist" the strip of the population that could participate in the system of 
"citizens' justice". 

I continue to think, however, that those arguments are not decisive. It is true that 
the jury offers great uncertainty, but there is not the smallest guarantee that the judge, 
or any member of the state in general, offers any certainty of better justice. I believe that 
El Salvador is a clear example of this, considering the impunity that has been 
maintained, basically, in the serious injuries to fundamental rights 2'. 

At the same time, the improvised and insufficient polls of the opinions of the 
"man in the street", that I performed on this subject, inform me that people easily 
distrust the judge more than the jury. And in the way that the so called Judicial Body 
in the Constitution of 1983 is structured (the other ones were worse), the attitude of the 
"man in the street" seems to be well founded. There were also the important jurists who 
answered that the state judge, in effect, makes decisions as arbitrary as the jury - or even 



worse 

On the other hand, the Constitution of El Salvador, repeating a long tradition in 
the country, sits a tribunal of urors as one of the judicial bodies and does so as a I guarantee to the defendant. Aga nst the argument that the Constitution speaks of the jury 
for "those offenses determined by law" - there is the counter argument that this does not 
mean that the Assembly is free to remove from the cognizance of the jury 
"just bemuse", as if the guarantees were complied with for just case. This was told 
to me, however, by one of the members of the Commission. The regulations should 
comply with some reasonable general mles. Finally, the traditions of republic certainly 
speak inravor' of trial by jury, m. 

If conceiving a jury is a difficult task in El Salvador today, it should be mandatory 
to sezarch for ways to inform the society of the institutional transcendence of the jury and 
promote in this way the greater justice of the system (for example, giving elementary 
lessons in criminal justice, the sense of criminal justice, moral foundations of the 
punishment, ~ r o ~ e r  behavior of the members of the jury, etc.) In any case, the jury 
constitutes a republican instrumenr and in a country where the structure of power is 
monolithic, anything is advisable, except its gradual disappearance 

Therefore, I believe that the thoughts that I expressed in my report are valid and 
I enclose them as an "addendum". 

Perhaps the only thing left to add here is that the Legislative A."*sernbly - as I was 
verbally informed - did not favorably pass the reform that concerned the change of a jury 
trial from the "small" cities to the "important" ones as proposed by CORBLE3AL - with 
the Legislature then agreeing with one of the observations that I express in that report. 

E) Constitutional control, Habeas corpus and Protection 

The seventh project carried out by CORELESAL is the one that refers to the 
procedure of constitutional control, habeas corpus and legal protection. It :vas concluded 
on June 2'7, 1989 and as far as I know, it has not yet been passed by the: Assembly. 

With reference to constitutional control, I personally S U ~ ~ ~ V  5t~: aIw;~j% b l h e  type 
of control (any judge), limited to the particular case (the anglo-saxon model) instead of 
a system with rigid controls and general effects (German, Spanish models, etc.) The 

I note ICa that, whcn ktng inremcwcd by me on the subject of the jury, rn ppvunrnent omiul 
Laristed over and o w  on hjusticcs that could ncsult fnrm this wstun. Howcwr, when I asked a state 
judp the qrwtion of whether he oflcnd better guarantees, he went pale and g w  an abstrnct anmw 
in the sense that a public /iutctiorto~y has to appb the law and is nsporuible jor irr applicatim - an 
answer that could not paw%& case anyb@'s mind 

In my counby (Agmrina) the ~olutitu~onal mandate of biol by jtuy (Conrtiihrtitm of 1853) has n w  
been complied with, and this has to & quite jwssibb with catain social insensitivity towcvdr the 
complicated problems of ch ina1  justice. 



former model permits a more fluid relationship between variations in public opinion and 
the exercise of tha judicial function in accordance with the cultural attem of the 
moment. But this is now irrelevant. We have already seen that the 19 l 3 Corlstitution 
followed the second c o w .  And the legislation projected by CORELESAL appropriates 
the Salvadoran antecedents and formulatea a coherent structure of abstract and 
centralized constitutfond control, with slipht concessions to a diffuse typo of control (it 
is anticipated that a particular judge of a certain w may declare the of 
the law against the Constitution, for a concrete caw). There are no questions nf 
sIanificancc to be considered here because the ways and means In which this control will 
function in reality are more conditioned by the structures of power than by the chosen 
legislative rnoclcl. A Judicial Power which has Uttle Independence fiom the political power 
will hardly exercise constitutional control, whatever the legislative model selected. 

With reference to habeas corpus, as aa institution closely tied to the historical 
birth of the protection of individual freedoms, the selected model is already - in my 
judgment - clearly open to criticism. 

In the Anglo-American tradition that nurtures those libertarian habits in all the 
places where the remedy of habeas corpus exists, this b characterized by the exhibition 
of the detained person in a public courtroom, before the protective judges (habeas corpus 
derives hrom the ancient dictum -. This has the purpose, then, 
of taking the prisoner from the environment of his custody, in order to guarantee his 
protection against any oppression contrary to law. The judges, in turn, receive an 
impression, diretlv the w. 

In Argentina, the old processal corruption had come to suppress the personal 
appearance of the beneficiary, substituting the personal appearance with a report. This 
was energetically corrected with the restoration of democracy, by law 23.098 passed by 
Congress in 1984. In El Salvador instead, the practice similar to that abandoned by 
Argentina, seems to have been traditional for a very long time. This is also the system 
that CORELESAL opts for in its project. During my visit to that country, it was 
explained to me that frequently civilians have more confidence in an official (who may 
be a lawyer) appointed to see the living conditions of the accued, than in a state judge. 
The system presumes that the official who issues this report will act impartially and in 
defense of the rights tbat have been abused, if tbat were the case. 

However, the adoption of the true antered in the hearing and 
public debate to which the beneficiary must necessarily attend, would be one of the best 
means to guarantee protection against torture, which is a problem of such extent in El 
Salvador, and against any other form of arbitrary detention. With reference to habeas 
corpus - in my judgment - there is a serious deficiency in the chosen starting point, 
regardless of how much it corresponds to Salvadoran customs which is - in many 
respects-precisely what need to be modified. 

In the face of this, I consider the treatment of that part of the project that refers 
to the action of legal protection, to be secondary. 



F) Other PmJects 

I lam interested in referring finally to three projects of lessar institutional 
importance, to offer a critical analysis of somc purely technical aspects that will show the 
reasonableness of the su d o n  I make in this report in the sense that there should be 
already, in this stage of % e preparation of the projects, more critical debate about the 
norrnativa solutians that are intended to plan or be incorporated to the laws in force. 
"Ibis, even though the accuracy of this council is independent of whether or not it exactly 
agrees with the juridical analyses that follow. . . 

In any case, the extremely technical character of the observations will require more 
time ohan the earlier questions which, just because they are institutional and basic, art 
certainly more important, but possible of being presented in briefer form. 

8)  Refonns in the Matter of Appeals lor Reversal or Annulment 

The sixth project written by the Commission (November 1/1988,approved on 
October 6, 1989) referred to the substantiation of the appeal for reversal with the as in 
of giving greater right of defense to the 'parties", and to prevent the judge from revoking 
an interlocutory decree dictated by himself, without contradiction from the other party; 
also to prevent that a justice of the peace could revoke a ruling dictated by himself, 
without consulting the judge of first instance. 

This new complication of the numerous recourses of the Process Code, the 
function of which I have hardly been able to comprehend, cannot seem reasonable to me. 
Down deep, it appears that the thinking is only that of making the arrest warrant 
stronger (preventive imprisonment) since a justice of the peace can dictate it, but not 
revoke it. It is possible that some cases of revocation of arrest warrants that have 
affected ,the public opinion in El Salvador may have influenced this reform. But an effect 
like that cannot b.2 prevented with a remedy like the one attempted. Henceforth, I 
attempt to offer sosue reasons of a technical character - disregarding this as the possible 
point of origin of: the project - and without pretending in my way to end the discussion, 
considering that, in my opinion, the whole system of recourses of the criminal process 
in El Salvador should be critically reversed, or better yet, the Code should be replaced 
by one that responds to a modem system of codes. 

The reforms could be summarized as follows: 

1) A decision was made to limit the power of the lower judges with a 
mechanism that establishes that the parties may dispute the dictated 
revocations (modification of art. 56).  

2) Art. 514 was modified making it compulsory for the judge, to grant a 
hearing to the other 'parties" for the substantiation of the recourse of 
revocation presented on behalf of one of them 



3) It is established that the revocations dictated by a justice of the peace - 
with respect to interlocutory sentences - shall have no effect until confirmed 
by a judge sf the first instance. 

With respect to the first aspect, it is necessary to note that if what was attempted 
was to strengthen the rights of the parties who face determined important decisions 
dictated by judges of the first instance (or of the peace) it would have been convenient 
to anive at a different solution. The power to repeal of the judge that dictated the 
resolution cannot be limikd, but rather the possibility of an agreement to a revision 
directly by a htgber triiund should be expanded (appeal, not repeal), 

Tbe problem that arises is that a possible erroneous limitation between the 
recourse of the appeal and that of the revocation, which must answer to dEerent needs, 
and that, therefore, must allso maintain different structures of substantiation. The Process 
Code of El Salvador adapts a system of "numenu clausus" for the determination of 
matters that may be apperalable (cf. art. 520). If I have not performed an analysis of all 
the resolutions that allow access to the appeals courts via the appeal, it is evident that - 
by the needs described by the Commission itself - that certain resolutions of importance 

have been left out of thisl possibility, generating an unjust situation of lack of defense. 

However, as I understand it, the solution to this problem may come from two 
di£ferent routes: 

i) either these questions must expressly be included in the closed list of 
appealable resolutions; or 

ii) a general criterion is established to determine when a resolution is 
appealable, ieaving aside the system of "numerus clausus". 

This last me is the system followed by the Code of Federal Procedures in 
Argentina, where the reccursc of appeal is only granted against L I 

t- a deeslop_about an art& or caw . . and 
against the 
-I, those that, if executed would modify the juridical relations of 
the persons involved or the situation of things in such a way that it would be almost 
impossible to restore them to their former state. 

What appears to 1be inconvenient is to modify the regime of the recourse of 
reversal to provide more possibilities to the parties in question that, in reality, should be 
possible to re* via the appeal procedure. 

In the first place, because when the general character is established (now not only 
for those resolutions forgotten by the recourse of appeal) some counter productive effects 
are created in the substantiation of the recourses that, by their own nature (they do not 
produce an injury that ccumot be later corrected) is convenient to treat within a system 
of- (without hearing of the parties and without dispute before a superior 
court). To try to obtain a repeal in these questions with the new system shall be, more 



often than' not, a waste of time. 

In the second place, this docs not seem to be the best remedy for the resolution 
of problems generated in the group of resolutions in dissent (especially the resolution of 
provisional detention that seems to be the problem that preoccupies the Commission the 
most). 

The adequate thing to do would be to agree to the ciircct control of the superior 
court, or at least, to allow the injured party the free choice of access to the superior 
court (appeal). 

It is nonsense to give more importance and attention to the jevocatipD of thlc; 
than to the e .  . In fact,in the statement of objectives of the reform 

that we analyze, it is indicated that the warrant for . is an 
interldcutory sentence of great significance and trm- i n T P r o c e s s .  
Nevertheless, the emphasis is only on the need to revise the revocation5 and not in 
establishing an adequate system of revision of the resolution itselt, to make it, eventually, 
revocable. 

Let us give some thought to the case of provisional detentioa In principle and 
in the generality of the cases, it seems difficult that the judge himself may change his 
mind about a resdution of such transcendence, since it can be assumed that before its 
importance and transcendence (the freedom of the defendant) he has done an exhaustive 
analysis, before arriving at his decision - which could be in error, but which can hardly 
be expected to be changed by him Substantiation of the revocation, after hearing of the 
parties, shall be, practically always, a waste of time within a processal system which is 
already slow and injurious to the real "party": the accused. 

This is also the way to resolve the problem in more modem projects. The Model 
Criminal Process Code for Iberoamerica, for example, eliminates the recourse of appeal 
during the stage of the trial In order to gain speed (of course with a general trial system 
totally different, especially with the investigation in the hands of the Public Ministry, 
under the control of the trial judge). However, it leaves standing the possibility of appeal - in favor of the defendant- precisely in consideration to coercive measures. 

The same mistake (to worry more about the revocation rather than the resolution 
itself) is made with the amendment to art. 515, which establishes that in case the 
revocation is dictated by a justice of a the peace, he will abstain from enforcing it until 
it is reviewed and confirmed by a judge of the first instance. 

In fact, if the honesty of the justices of the peace cannot be trusted to take care 
of questions of this kind, what must be decided is not that the tevocations must be 
confirmed by a judge, but rather that the dictate of the itself must always be 
"revised", or better yet, resolved by judges considered to be honest. 

In my opinion, this reform brings to mind that it is more important to assure the 
stability of the "detention warrantsWan to reaffirm the "freedom of the citizen". 



b) Arrest Taxes or Administrative Fines 

The bill for an arrest tax or administrative fine is a project of June of the year 
1989 (eighth project of the Commission), that has already been passed as law. 

In genera1,the law regulates accurately the provisions of art. 14 of the Constitution. 
I must recognize that this law - and its declaration of objectives - has an aspect more 
respectful of @dividual guarantees and essential principles of a State of Law than those 
of the Criminal Code and Process Code in force and their application as related in the 
ORELESAL'report on the penitentiary situation In a certain way, this creates a certain 
perplexity, because, precisely due to the scarce gravity and limited stigmatization that 
characterize these punishments, the man of law can be more flexible in this matter, 
compared to the rigor of the guarantees that are required in the case of Nuclear 
Criminal Law. On the other hand, the important real brake in the administrative 
arbitrariness - if this is the fear - can hardly be provided by this procedure before the 
administration itself. The Argentine experience indicates that all administrative instances 
are systematically against the individual and has a chaotic degree of organization and 
institutional seriousness. The real brake can only be provided by later judicial controt 

In any case, the gravity of the possibility of "administrative arrest" continues to be 
represented by the fact that, under this name, the police are also included, subordinate 
in turn to the armed forces. A risk offered by the constitutional and institutional system 
we have desc r i i .  

On the specific side, I notice that it is not a good idea to do without the 
productioa of proofs, as art. I3 says, in case the presumed defendant "would not present 
opposition or confess the inlractionu. In the first case, the solution does appear to be 
correct, but in the second, the impression is that the confession would already bar any 
opposition to the proof on the part of the accused. There may be cases, however, when 
the presumed defendant may confess, and in spite of that, may want to produce proof 
of innocence (partial or total) or, for whatever reason may want to bring proof to the 
trial, and there is no reason why he should be denied what is not denied to a defendant 
who has not confessed to the offense. On the other hand, the qualification of "having 
confessed" or "not having confessed" may be arguable. In any case, then, the disregard 
of the proof would depend on the consent (or lack of opposition") of the accused. 

One aspect in which my observations may seem authoritarian about the 
COREWAL bi that was later passed as law is that I do not agree with the double 
judgment as determined by art. 3, clause 2, when "oppositio n.. also constitutes an offense 
or faulta. This rule appears to be logically derived from the principle . .  0 

(pages 3 and 5 of the Declaration of objectives). In my judgment, however, it is a 
mistake. Infriagement of the order must be punished without prejudice of 
the penal action. 

Should the opposite occur, there is great risk of creating grave conflicts. In the 



first place, l~ccause of the theoretical difficulties of establishing precise rules about the 
notion of "tact itself", and in particular of the aspect of that identity commonly known 
as -* The difficulties of delimitation of ideal (same 
action) amavate precisely tbat problem. If the principle of proscription of the double 
jeopardy were on the balance here, unjust solutions could arise. 

--: A police edict punishes with imprisonment of up to 10 days 
the shooting of fire arms at night, even though this may not entail danger. While 
this rule is in force, "A" fires a gun at night against "X" with the intention of 
killing l$m (attempted homicide). Policeman "B", who hears the shot, catches the 
offender and arrests W He confesses to having fircd a shot at night against a 
street light, without hitting it and agrees to the disregard of proof in accordance 
with art. W. The proceedings run quickly and the administrative authority imposes 
a sentence to "An of 8 days of imprisonment. The sentence stands. 

A few days later, "X" files a criminal case against "A" for attempted homicide and 
shows proof that "A? shot went through his hat. Why should he not have a criminal case 
against "An? 

Against the effect sf this example, it should not be argued that "that" would 
already be "another case". The act is really only one. That the first "case" did not 
consider the deceitful representation of homicide does not demonstrate anything. 

The correct solution must be to start from the point that the administrative 
criminal proceeding, having taken place in a . . .  site, has no reason to cover the 
guarantees of the criminal process with the cloak of the prohibition against double 
jeopardy. 

What would have been reasonable instead, would have been a solution such as 
this: 

', (second paragraph). In the case in which the administrative violation 
alsa constitutes a crime of infringement of the criminal law, neither the beginning 
of the proceedinw or its definitive resolution will atlet the exercise of the 
crlmind action, wMch shall be treated independently. However, in the case where 
an administrative sentence has previously bee9 dictated, the arrest or fine imposed 
ehaSl be counted by the criminal Judge as part of the sentence to be applied by 
htm. If the crimtnal process has been concluded before any possible administrative 
p c d u m  and the sentence would require imprisonment, this sentence will be 
considered as sPficientiy involying the lesser inbin~ment and shall quash any 
punishing action derived h.om the administrative lawm 

The last paragraph can be explained because, in that case, the criminal punishment 
would fulfill already - by itself - all the possible goals of both penal actions 
(administrative and judicial). 



It is wrong to believe that the question that I refer to here is an anodyne. On the 
contrary, it could be of extraordinary interest if it referred to acts committed by Army 
officials-incIusiveIy within the context of grave vioIations of human rights- that were 
considered by the military tribunal as lack of discipline within the service and 
punishing administrative decision would stand (for lack of appeal). 

Another interesting point that I am unable to deduce from only one reading of 
the law, is the one that refers to whether the administrative sentence is provisionally 
executory even though there may be a judicial recourse against it. If the penalty is 
pecuniary (fine') there are no serious risks w e  e r w ) .  But if it means arrest, since 
the law starts from the basis that this cannot be carried out until the end of the 
administrative roccss, do not think that there would be any grave damage to the ! administration om the fact that the execution of the arrest could not be put into effect 
until tbc end of the revision performed by jurisdictional institutions (that is, the Organo 
Judicial). Should this be an attempt against the efficiency of the "power of the police", 
then some thought could be given to a provisional bail for a degree of prevention in the 
administrative headquarters, but always being able to prevent that any day of arrest 
depends on the sole decision of an administrative institution. 

c) Crimlnal reforms related to &nor childnrl and the family 

CORELESAL also prepared a draft bill related to certain reforms that involve the 
Criminal Code, the Criminal Process Code and the Minors Code concerned with the 
protection of juridical assets of the family and minor children (tenth project of the 
Commission), This bill is dated June 27, 1989 and was quickly approved on February 14, 
199Q. 

The bill starts with a statement of objectives with these words: 

'The need to glve better protection to the Juridical assets of the famlly and minor 
children is the objective of an urgent reform 013 the criminal dispositions.," 

That b e g b h g  is already suggestive. The CORELESAL report on the penitentiary 
situation itself speaks that, of those detained in prison - 91% of whom are indicted 
(accused without sentence), 90% of the total are there for offenses such as theft, robbery, 
violence with Injury, rape and homicide so that it is somewhat doubtful that anything 
could be in the question of criminal protection of the family and minor children 
because most of these figures existed basically under the reformed law and - it so 
appears - they had no effect. There is no reason to believe that they should have any 
effect now. 

I guess that it would have been preferable to leave these reforms for the context 
of, the integral reforms of the codes (Criminal and Criminal Process Codes). In the 
meantime, the postponement of this isolated project would not have resulted in anything 



grave. 

At any rate, I want to show here, with an example taken from art. 1 of the bill 
(now the law), the incoherence that partial reforms can originate, precisely because they 
show such little reflection in relation to the context. 

Art.1 of the law I refer to says: 

"Art. 1. Substitute art, 178 (of the Criminal Code for the following one: 
, . 

",',.., " ' .  If a woman abandons her child within seventy-two hours 
after birth, she shall be punished with imprisonment f o r m  to f m  

'IG as a consequence of this abandonment, the newborn child should 
&, the sentence shall be of- of imprisonment. Should the 
Mid suffer iqjurie~, she shall be punished with a sentence ofjwo to five 
y~ in pdson, depending on the severity of those iqjuriesw (underline of 'V 

.!i;;~tttV?.es b mine.) 

A@- ::".' u! thc; Criminal Code that was replaced by the reform, said: 

..#&Xi , ? $ $  (replaced by art. 178 of the 
taw tqy -md !:&r a CORELESAL proposal), If a woman should abandon her 
chiid in s:.!:'llec ;lo:. protect her reputation, within seventy-two hours sf birth, she will 
be pe.~.33$:A :..;k3. a sentence of- to two v- in prison, 

gr, L~ 1; iwwequence of this abandonment, the child should die, the sentence 
%hall k T . x  Jhge to llve in prison, and should iqjuries wcur to the child, 
she shah 'be punkshed with fi in prison, depending on 
the gravity of the iqjuries. (The underline of the sentences is mine,) 

The Dedaration of Objectives based the replacement of this text for the former 
one, on the following reasoning: 

'In the dmdption in art. 178 of abandonment with special attenuating 
ckumstanes, the conduct of the active subject, who is a woman, the purpose of 
the abandonment Is to protect her reputation. This element is indispensable for 
the odllense to be committed and the Imposition of the respective punishment. 

"The changc proposed by the bill consists of the omission of this motive, 
stating that in r conflict of rights, the ones that must prevail are, in all cases, 
those of the abandoned minor child over those of the mother presumably 
dishonored. Furthennore, the gravity ot this illicit conduct deserves a mom 
serious punishment in virtue of the potential harm caused to the victim and the 



social repercussions accompanying the consummation of these hcts. 

'On the other hand, the investlgatlon of the empirlcd reality that 
sumundr these oflenses show that, at this time, the mothers who abandon their 
newborn children do not do It, In almost the totality of the cases, "to defend their 
honor", since our society has cumntly a hlgher degree of tolerance of the unwed 
mother phenomenon. As a rule, these mothers abandon their children for economic 
masons, or to escape the mountain of responsibilities such as attention, personal 
care, etc. that they cannot or do not want to ~ndertake.~ 

I want' to disregard the consideration to the political-social concern expressed 
here, although I do not agree with the idea that it is worse to abandon a child because 
of "poverty, than "to hide one's dishonor". What is rally grave, from the ethical point 
of vlew, b to abandon a child to hide one's dishonor, even thou@ historically that action 
may have enjoyed the privilege of having attenuating circumstances. 

What I am interested in is the analysis of the technical reasonableness of the 
reform, which can be understood only if the earlier text of art. 178, as transxi id ,  as well 
as the text of art. 177 are taken into consideration. Art. 177, still in force, reads: 

177. A b a n d o n m e n t o l a  If an individual responsible for the 
care or custody of a minor under the age of 112, or of r person incapable of taking 
care of himself, abandons him or puts his life in danger, placing him in a 
position of being forsaken, shall be punished with imprisonment kom six_months 

4 u f m m a u o  
Should death occur as a consequence of this abandonment, the punishment 

shall be &om & to of imprisonment; should there be Iqjuries, the 
punishment shall be horn gne to six ve81?1. depending on the gravity of the 
iqjurles." (The underline of the sentences Is mine.) 

As one can see from the simple reading, what was called "Especially attenuated 
abandonment" in the old art. 178, was a privileged abandonment, that is a offense, 
that contained all the elements stated in art. 177 and added others, attenuating the 
conduct d c s c r i i  As we saw, the law that was pzlssed from the CORELESAL draft 
"attempted" to aggravate the conduct of the mother who abandons in the circumstances 
of that cn'minal type and calls it "special abandonment". 

Now, if what was attempted was to in relation to the former art. 178, 
it would have been better to simply annul the precept of "espcciaUy attenuated 
abandonment" and allow it to enter into force in the generic form of art. 177. 

And now, what has happened? 

The result of this incongruity is that if a mother - according to tlhis new law - 



abandons her child d "'3 the first seventy-two hours of his life, she is punished with 1 
to 4 years in prison, but she abandons him starting on the 73rd. hour of his life, the 
generic punishment of art. 177, that is from six to ')_.veaa applles. That means 
that the SO called "special abandonment" b now an aggravated abandonment in relation 
to the generic one of art. 1 ,  as long as it happens d u h g  the 5rst three days of Uc of 
the child, but anyone with knowledge of the law could abstain from the abandonment 
for a little longer than that limit, so that, by abandoning an older child, a woman would 
receive an attenuated sentence (in relation to abandonment within the first three days). 
Nobody could explain that this consequence could be considered reasonable. 

And all'does not end there, however. Becaw if the qualifying circumstances of 
the second paragraph of art. 177 or of the new art. 178 occur, the "special abandonment" 
is not marc grave, but grave (3). 

I explain. If, as a consequence of abandonment according to art. 177, death occurs, 
the punishment is 5 to 10 vears. ii injuries occur, &om 1 to 6 m. But if the same 
occurs according to art. 138, in case of death the punishment is horn 3 to 6 years, and 
from 2- in b e  of injuries. Therefore, a rare criminal ease m n .  While the 
perpetrator (mother) "abandons a child that is not yet 72 hours old", her conducts is 
more grave than that of 
any other person abandoning anybody else, or more grave than her own conduct if she 
abandons the child after the third day, but if the qualifj4ng eonsequences of this 
abandonment occur, that abandonment stops being "more grave" and becomes "less grave" 
(1). 

With this, there is no room for praising this rule. Now it is of no interest to 
consider if the other precepts of this reform suffer from analogous defects or not. What 
is of interest to highlight here is not only that this reform was not but also that, 
as any reform, it lacks coherence with the context of the reformed code. 

#S. F'inal Opinion about the Usehrlness of CORELESAL 

The developments described up to now could lead to the thought that - in the 
opinion of this consultant - the AID program in El Salvador with respect to the revision 
of the Salvadoran legislation is not really useful. 

That is not, however, my sincere opinion. 

If I have started by describing the framework into which the work of 
CORELESAL fits, it is precisely because it sets the limits of the efficacy of the projects 
of the Commissioo, or at least, it negatively conditions its work. But in one way or 
another, CORELESAL has produced work and several projects, some of which mean 
progress in relation to the previous situation and in relation to what could have been 
expected from the constitutional precepts. In any case, the Commission continues to work 
and may possibly produce a draft bill for the Criminal Process Code that may, in some 



measure, improve the present situation, which is .o hannful to the fundamental values 
to the State of Law. Although I have the feeling that neither in this case wiU the 
Commission - to speak the colloquial language - know how to "take the bull by the 
horns". 

I t  on the other hand, I have emphasized as unfavorable the great power that the 
structures of power in general, and the Supreme Court in particular, have over the 
Commission, and if I, turthermore, have also emphasized how inappropriate it seems - 
in accordance with the division of powen - that magistrates of the Supreme Court 

participate directly in the Commission, I cannot but recognize that the political situation 
in El Salvador may not be able to stand anything better. And in any case, the 
Commission lends a service technically superior -it seem to me -to the legislation of the 
Republic than the legislature itself could provide, regardless of which is the party in 
power. 

The precarious political system should speak, therefore, in favor of . . .  the 
program, but also of the need to it, becaw it is also e w w  the 
CORELESAL projects - by themselves - are superior, albeit scarcely, from the point of 
view of libertarian advocates, to the general level of the political context. And the 
objective was - as I interpret it - to produce a true Copernican turn in the authoritarian 
orientation of the old legislative traditions of El Salvador. In this sense, the results 
indicate - in my judgment - a deficit. not properly technical but of that is 
necessary to cover. 

The relative question of how could this strengthening be achieved, after five 
years of evolution of the project, is not easy for a foreigner to answer, a foreigner who 
has only shared a couple of weeks with his Salvadoran colleagues. And to find such 
answer was not part either of the obligations of my contract. 

A possibility was verbally suggested, however, by the AID officials in El Salvador, 
during an exchange of opinions. The idea was to co-integrate the Commission with jurists 
not part of the Salvadoran context itself, for example with one North American,one 
European and one Latin American, or any other possible combination of people who 
could participate in the heart of the Commission without being personally influenced by 
the political context. Whether this is a viable remedy or not - I cannot give absolute 
assurances. 

In any case, it seems to me that it would produce favorable results if it achieved 
two structural modifications: 

a) that the concrete ideas which are the bases for the projects 'be publicly 
known belore the projects are finalized, (for this the idea of the co- 
integration of the Commission could be useful). 

b) the creation of a channel from the Executive Branch to 



allow the facilitation of the treatment of the projects 
by the legislature. 

Up to what point these modifications can be achieved and up to what point they 
would serve the purpose of a greater achievcrnent of the objectives of the program, are 
questions difficult to answer, especially in the context of El Salvador. 

What is certain is that the achievement of a more democratic State in that country 
is an ideal too distant. And that the forces that CORELESAL can lend in that direction 
are, at this time, limited. 

Buenos Aires, October 22, 1990 

Marcelo A. Sancinetti 





ANNEX 1 

Reforms to the System of Trial by Jury 

Among the projected reforms to the institution of the system of trial by jury, it 
is possible to discern those of a technical character among the rules that affect the 

sense of the jury as a democratic organization for thc administration of justice. 
Naturally, this division is of relative precision, since any problem of juridical regulation 
has many facets. 

#I. Polftlcal aspects 

It is of interest to concern ourselves with the reforms of the first type. 

The legislation in force already offers - in my judgment - some angles for serious 
criticism which seem to be emphasized in the bills under study. 

If the question is to express an opinion totally removed from the circumstances 
of fact that characterize the political life of El Salvador, that is, if one can be 
circumscrr'bcd by the juridical texts and the reform drafts available for the study required 
by AID, thc only impression is that the institution of the jury is seen - by the jurists of 
the Republic of El Salvador - with great distrust, as a symbol of an indulgent institution 
that docs not discriminate and removes criminality from certain behavior and that, on 
the positive side, sees the professional judges, members of the bar, that is, the permanent 
members of the administration of justice as officials who are faithful to the law and to 
the ideal of the value of justice. 

This is, in my opinion, the leading idea in this part of the reforms under study. 
As a manifestation of this situation, noticc two critical aspects: 

a) the exclusion from the cognizance of the jury of the procedures in the case 
of serious offenses - exclusion that already exists in the Codes in force, but 
which is to be increased, as projected. 

b) the territorial translation of the procedures located in cities of "small 
Importancea. 



a) Excluslon dapcndlng on the Mnd of offense 

With reference to item a), it ia a normal and universal practice in the institution 
of trial by ury that the offenses of lesser gravity be excluded from the cognizance of the 
jury. This IS also a hct according to art. 317, clauaes 1 and 2 of the Process Code in 
force in El Salvador and it is also maintained h the draft bill in art. 317, c l a w  1, by 
meam of an lndhct formulation: "those prosecuted in summary proceedings", 

The opposite case, however, is not usual nor recommended. The institution of trial 
by jury may bc arguable in many aspects, Uke any other manner of conflict resolution. 
But if it & restricted to "certain casesn and lhls restriction is based - even - 
on having to prevent an un just decision for scriow offenses, the starting point is a 
political presumption that is subject to serious criticism, that &, that the generai system 
of trial b jury - that in prind Ie appeared to be by art. 189 of the politid Y Constitu on - is an unjust an dP defldent system, that must be, however, maintained but 
only for offenses that are - let us say it that way - of gravity. Of coune, the 
projected exclusion (offenses connected to thc traffic of drugs, illegal possession of drugs, 
several forms of rape, as well as several offenses against property) are not necessarily 
more than those that would remain jury (for example 
homicide). It is also true that the mention offenses excluded 
could be due to the greater fear that private - jutifiably next to 
the potential perpetrators - and eventually charged with this crime- and not to the 
greater gravity of the offenrse. And that, finally, not to allow the jurors the cognizance 
of sexual crimes could be founded - as the bill proposts - on tbe right to privacy of the 
victim. But these arguments are - in my opinion - for the sake of appearance, 

In the first place, there is no explanation of the reason why the crime of qualified 
theft, robbery or swindle would be removed from the cognizance of the jury. The reason, 
as explained in the draft bill (due to the notorious increase of these crimes in recent 
times requiring quick and effective justice that has not been achieved by jury trials [p. 
12, of the paper on "comparative reports"]), is not convincing. Even though this is not 
explicitly explained, the fear seems to be imDunlh( in thew cases. But, should there be 
a reason to believe that the jury produces unjust acquittals, then there is no explanation 
why this fear should not caw concern - and much more - in the case of homicide or 
any other crime, The frequency of the excessive commission of certain criminal acts must 
not be the cause oa the other hand - of the variations in the procedural guarantees - if 
the jury is removed as one of them. This political tendency to reduce the guarantees 
according to statistics - or any other numbers - or even according to the low number 
of elucidations, etc. is never a sure way to administer better justice, but rather for the 
strengthening of power in some direction and a reduction of individual guarantees. 

In the second place, if there were really few guarantees to citizen safety for those 
called to serve in the jury of certain cases, let us suppose, for example, the drug traffic, 
and that this fear would produce unfair acquittals. It would seem that the professional 
judges should be subject to the same fears, with the same results. It, against this 
supposition, it were considered easier to maintain the safety and protection of a few 



profe~ional judges - in dctennined - than of the population as a 
whole and that this would the judicial process, would this not lead, 
anyway, to a very partial and that the judge that made this resolution 
would be incUned aa it countries where there is little i~dependence 
in the Juddal Powar - as in Latin America in general and Argentina in particular - to 
act in accordance with the inclinations of the power that has given him protection? 

In the third place, the solution of sexual crimes permits the protection of 
the privacy of the victim, which is rather incornputible with it. In this case, the victim 
finds henelf in the middle of a conflict: exercise of the legal process w. protection of 
her rivacy. She is the only one who can opt between repression and secrecy. This is 
p art.! cularly the case if the press is allowed - as it happens in most countries - to make 
commerce of all the details of a judicial case. On the other hand, sexual crimes, more 
tbad' my other Ws, put into play the values, feelings, as well as the deepest prejudices 
of man. If the twction of criminal conflict resolution in these cases is circum~bcd by 
the rofe~~ional judge, there Is the risk that the prejudices prevailing in the whal class t l  of e judge - which b s small group, within the wider context of a qutte peculiar 
rommunity of jurists in each society, may dominate the proceedings. The system of jurors 
permits - in my opinion - a judgment more in accord with the values of the majority in 
a cornmunit.: arid a more public criticism of the decisions, precisely 'oecause of these 
facts. 

Finally, all the former reflections bring into play the tension - always present - 
among institutions: justice by professionals (or at least permanent judges) vs. justice by 
the mmmunity, tension that is found at the bottom of all discussion about the value of 
juries. The writer of this report does not have, on any account, a blind faith in the value 
of juries, but neither does he have it in the professional judges, whom he knows better 
because of the politics of his own country. The resolution of grave social conflicts - as 
those generated by criminal deeds - cannot be successfully achieved one way or the other. 
The cridnal act is in itself a conflict a u t  a w. 

In any case, it is sure that a system of administration of justice cannot be assumed 
ab as unfair, and reserve it - -  tt a unfair . . * - for a group of crimes that would 
n e c e d y  be considered . whatever the punishment threatened. This would 
have to have - if this b i l l e t h e  effect of increasing the type of offenses that 
would not have the benefit of a jury. This conclusion appears to be undefensible. It is 
fictitious to believe that the number of simple homicides or swindles, for example, would 
diminish drastically as soon as the potential perpetrators realized that these offenses do 
not get to be tried by juries, but by stable judges. 

) Territorial tmnslation 

The attribution of territorial competence to the greater "importance, location or 
population densiv of the respective city does not seem fortunate either. This criterion 
attempts to remwe from thi! m p h n c e  of the jurors where the crimes has been taken 



place, those cases involving crimes that re uire a minimum punishment of 8 or more 8 years in prison (see pp. 1'7 and following o the respective report). 

The start@ point is the assumption that those cities offer "better guarantees of 
security, seriousness and honesty" (idem) and requires that the jury be formed only by 
persons "residents of thow cities". Thi3 would achieve - according to the bill -"a greater 
degree of impartiality because the decisions would not be influenced by sentimentality 
or fear, which are pressures from which jurors from smaller communities cannot be 
removed and which induw them to pronounce verdicts which are unfair" (op. cit). 

I wouldadare say that within all the refom under analysis, this proposal Is the 
one that attempts against the political sense of the jury in the most obvious way. 

Culturally, the jury also responds to the pretense that only the 
would be the ones to appreciate the criminal act that creates the con0i- 

. 
of the serious crimes are removed from then jurisdiction of the jury just because - to 
put tbem under the jurisdiction of technical judges - and other crimes are assigned to a 
jury but b a D l a c e d i f f e r e l n t n t h e  of- the system would distort the 
institution to such extent, that it would become totally contrary to the traditions of the 
State of Law. 

I am not familiar with the particularities of the political life of El Salvador, and 
in any case, it would not bo my place to judge them. It is possible, however, to speculate 
on the social reactions that a system such as this would originate, in the abstract, or at 
least on the reactions that it should originate. 

The urban centers with scarce population - that, those of "little imprtance" - 
would witness how the "important" centers would assume the resolution of their conflicts. 
These small centers would feel that a good part of their social control-however small - 
would be expropriated ancl this would become another reason to maintain its relatively 

scarce importance. On the other hand, the "important cities" would resolve their own 
conflicts, as well as others', frequently with politicaf-niminal criteria to t h ~ ~  

re the 

Of course, it Is hardly necess;uy to clarQ that the apparent distinction between 
the question of "facta and "lavlr cannot serve as a brake to arbitrariness of that kind, 
under the presumed iqpment that the law that would impose a consequence, 
the m e  lax is unilorm for the whole Republic. There k no doubt that the so 
called "questions of fact" d e r  today from the evaluation of different values with respect 
to the "question of the facts themselves". The qualifications of the means used in the case 
of homicide, for example, such as "insidious", or "suitable to produce great damage or 
common danger", or the "perfidious" way of IcilIing are not mere &&, comprehensible 
facts, independent of their meaning within a certain social context. i t  is not at all certain 
that the appreciation of these circumstances as concurrent or not with the crime, do not 
@ve the same results in small rural villages as in the big cities. That these errors could 
be corrected by appeal or revocation - on the basis of a yoor application of the law - 



could constitute an apparent argument. The first sentence - if it is a conviction - already 
causes injuy to a dtlzen that no judicial revocation can repair. 

The territorial location of criminal conflicts 18 the response to a cultural value that 
is to high to be affected by the idea tbat everything is resolved better In the big cities. 
If I were allowed to give example in the Argentine context - to avoid all the 
susceptibilities of the nationals of a country tbat I do not know - it is practically a true 
fact that the city of Buenos Aires is the scene of the most unjust and tortuous sentences 
in the whale country of which it is the capital. The jud es of the big cities - especially 
if they arc professional judges - are the ones that most g equently owe their power to a 
situation of piililege, and have therefore, a narrow margin of independence. The justices 
of the Supreme Courts are usually the most clear examples of this, and I find it difficult 
to believe that the situation in El Salvador is very different from the rest of Latin 
America. 

On the other hand, the exercise of one's own justice must develop - in principle - 
a greater sense of responsibility in one's social life. To make some communities believe 

that they are not capable of solving the conflicts that originate in them, would not agree 
with a project about democratic consolidation. 

All that is necessary is to summarize with one conclusion: nothing except an 
irritating kind of justice (as well as being unfair) can derive from the projected 
translation of competence according to the importance of the respective cities. 

# 2. Aspects of a technical nature 

What has been stated above, makes the evaluation of the properly technical 
aspects of the projected reforms notoriously less significant. 

It seems to me that the design projected for the new functions of the jury 
tribunals distmts the institution to such a point that a professional judge from the place 
where the criminal act took place would always be preferable, regardless of the case, 
than the game this would become under such unlike conditions, 

Nevertheless, regardless of how obscure the formula: The  jury is established for 
the trial of common offenses, as determined by the law" (art. 189 of the Constitution) 
may be, doing away with the july system would seem incompatible with the Constitution, 
which seems to demand that common offenses be tried by juries. The Legislative 
Assembly could not reduce to "zero" this "determination of the law". The declaration of 
objectives of the project itself, starts from that basis, by closing the report with the 
following paragraph: 



'The institution of the jury, which is the result of a constitutional precept, is part 
of a centenarian juridical tradition in our law. The efforts that we can make to 
renew it and modernize it, is the best contribution that we could make to our 
system of administration of justice" (Declaration of objectives, p. 35). 

Beyond that, it should not be recommended. What should be recommendled is the 
cultural development of the population, making our citizens feel the importance of the 
responsible cxerdsc . . of the administration of justice. 

Should the institution of the jury be maintained - and I start with the assumption 
that this is a standing point - the projected reforms do not seem to me to be free of 
objections fiom the technical point of view. At least, they should generate great 
difficulties in their interpretation, no matter how clear the legal text m8.y be. 

In order to give some examples - only examples - of the problems expressed 
above, to make the competence of the tribunal depend upon too many conditions 
connected with characteristics of the criminal act, demands an anticipated assumption of 
factual data that are not certain, nor evident at the time of initiating the trial. If, for 
example, the offenses of "qualified theft, robbery or swindle" are removed from the 
cognizance of the jury (art. 317, clause 2, draft bill), how is the question of whether a 
theft is simple or qualified going to be resolved? or that of fraudulent administration? 
By necessity, by the quick assumption of certain facts which may yet need to be 
elucidated, 

The attribution of competence must depend upon very clear signals, 
uncontestable. This also speaks in favor of not making the distinction between cases "for 
the jury" and cases for "the professional judge", or between cases for the "small cities" 
and cases for the "big cities". 

Another outstanding concern of the project is that of the qualification of the 
conditions to be part of a jury. The most important points seem to me to be: nationality, 
a certain degree of basic education, good "public and private" conduct and known 
employment. 

The second of those conditions could hardly be defended, in the assumption that 
"the ninth grade of education or its equivalent" (art. 318, clause 4, draft bill) is leasily 
accessible to all the inhabitants of El Salvador. Even so, there would always be many 
unfair exclusions. The degree of schooling or university studies rarely help much for the 
moper evaluation of the case, it is doubtful that a nuclear physicist is in a better 
condition than an uneducated peasant to decide if it was "X who wanted to takc Y's 
tractor during that particular night". The capacity for sensorial perception, emotional 
equilibrium and in any case, simple, natural intelligence, may be, in this respect, more 
decisive than the degree of basic education. Naturally, nobody could recommend as 
reasonable, however, the answering of a battery of psychologid tests before becoming 
part of a jwy. 



And here there is also the influence of the political sense of the jury, The 
population must exerdsc! the administration of justice, not only "beau ita. And this means 
not to require gpy special qualities. But, if the requirement for a certain basic education 
should have some vatidity - the current requirement in El Salvador is to be able "to read 
and writea (art. 318, 3, Process Code) and that seems to be a reasonable minimum - even 
so, it would not be easy to accept the rest of the requirements. 

The requirement to be "a Salvadoran national", for example, even though it is not 
totally unjustifiable, it is not quite e uitable for ail the peaceful inhabitants of the nation 
who pay taxe j contribute to the J a l  order and participate positively in the communal 
life. Even less, if the political Constitution recogdm a Central American people with 
a certain cultural unity. A resident of the country, with a known addreas, integrated in 
the eornmunity should be cyabb of judging in the same way he can be judged. Even 
though being in a jury constitutes the exercise of a political, it is obvious that it is not 
in the same sense as electing administrative or legislative officials. All in all, it is possible 
that this may not have any practical relevance because, as a rule, being or not being on 
a jury is not considered as something decisive for the individual realization of one's social. 
lifc. It is rather the opposite. The common citizen prefers, quite possibly, never to act 
as a juror. In any case, this point should not suffer from criticism and it is mentioned 
here only as illustration. 

The requirements of good conduct - especially "good private" conduct, and the one 
about *known occupation" seem clearly unfair. These qualifications allow strategies for 
marginalization and stigmatization, that a State of Law cannot include among its 
mechanisms for social control. This, without considering at this point the large field of 
interference of irrational prejudices that these clauses offer. In that sense, it is possible 
that the Constitution of El Salvador itself justifies distinctions of this kind; but this 
Constitution is not precisely a good example - in my opinion - of respect of privacy - an 
essential principle that it does command to protect and teach. 

A plausible concern for the bill refers to the eventual intervention of substitute 
jurors, due to the absence of the proper one. The problem arises when the substitute 
juror has not attended the hearings and may hamper his ability to judge. The bill 
proposes that the substitute attends the hearing from the beghhg. This solution is, in 
principle, correct. But it is also possible to imagine that a substitute may not be needed. 
The requirement that several substitutes should attend the hearings in case something 
happens is to take things too far. It would seem preferable to continue in session without 
the juror who must be absent. This claw could solve the problem of the few cases in 
which this situation could be present, and would avoid the added expense of 
having - sometimes without a final usefulness - a substitute juror with all responsibilities 
of the process that weigh on the jurors who must decide the case. 



Other aspects of the reform would create, at this point, many analytical 
developments. Some are just too small to be understood with only the reading of the 
texts in force and the reform proposals, without seeing how the process functions in real 
life and over a certain period of time. I refer here, especially, to what the declaration 
of objectives puts together under the title of "explanation of concepts", "complementation 
of ideas" and. "modifications of criteria" (p. 29 and following pp.) 

The development of the former points, however, is sufficient to show an 
unfavorable opinion of the reform that is projected. 

The work performed, according to its own objectives, is well done: there is good 
writing, clarity of concepts and a tendency to considerable coherence in the values from 
which they start. And this is a tendency that I do not think is very good. It is dominated 
by extreme distrust of the system of the jury and the private conviction that the judge 
belongs to a state institution and is, therefore, trustworthy. It is sure that this is not true. 
Although it favors the government at all times, as if the objective is the government 
control in decisions about justice. A risk that the men of law consider the most 
threatening. 
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The government of El Salvador and the United States, through 
the Agencg for International Development (AID) initiated, i m  
1984, the Judicial Reform Project. The purpose ot the ProJact, ' 

which was formally activated in 1985, war to foster de:..~afiopmsnt 
of an independent, responsible and responsive judiciwy througb 
tundamental reforam to be accomplished through the parellel 
effortr of the several coaponentr ot the Project. 

Component I of the Judicial Reform Project i8 the Revisory 
Commission for.-Salvadoran Legislation (CORELESAL). Tbe Commission 
consists ot ten members, appc5intud by the President, and includes 
representatives of the Supreme Court (2 ) .  and of the Ministry ot 
Defense, the Ministry of Justice, the Public Winirtry, law 
faculties and attorney associationr. CORELESAL war charged with 
the duty ot preparing a serier ot analytical studies of the 
judicial system and sf drafting legislation to be presented to 
the Leeislative Ass~mblyo Particular enpharis was to placed upon 
the area of criminal justice. 

CORELESAL got off to a slow start. Prior to September of 
1989 it had drafted eleven law., only one ot which had been 
adopted by the Assembly, and that one, the Definition of Small 
Farmer Law, becue obsolete 34 days atter its enactment. 

In late 1989 .nd in 1990 activity increased, both in the 
studies and draft legislation prepared br COltBLESAL, and i n  the 
passage ot some rearures by the ~srembly. By July, 1990, thirteen 
laws had been drafted and submitted to the Legislative Assembly, 
and nine had been adopted. One, a bundle ot uendrents to the 
Criminal and Criminal Procedure Coder and to the Code oi Military 
Justice, war approved by the Arrrmbly but rejected by the 
President. 

Funding of CORELISAL'S activities by AID is being scaled 
back in a three-step procesa, and will, under the pre8ent 
agreement, terminate in September, 199t. -- .- - - --- - - -- - - -- ..- -- - - 

i 
At tho time at this writine AID is endeavoring to assess the 

eftectivenesr ot CORELESAL in meeting its mandated objectives and 
furthering tbe purposes of the Judicial Reform Project. The 
author hereof war engaged to arrist in the asserrment effort by 
conducting interviews witbt 



1. Wamhington representatives of the ODI/AID, and other 
relevant U.So foreign policy rakers, and 

2. Representative8 of US/AID El Salvador and officers 
of thr U.S. Embasry in San Salvador, 

and to thereafter prepare a brief report outlining Washington's 
views on the reforms which CORELESAL should be undertaking, and 
what its priorities should be, in order that U.S. interests be 
satisfied, These interviews have been completed and results 
reported in the following sections. 

Attached hereto is a list of the persons interviawed. 

I e  WASHINGTON INTERVIEWS 

I t  was immediately apparent that the focus of Washington's 
interest and concern is the case of the Jesuit murders and the 
perceived lack of any real progress in bringing the perpetrators 
ot such a heinous crime to justice. 

The interviews revealed, in general, a sense of overwhelming 
frustration and impatience with the criminal law system ot El 
Salvador and little confidence in the attempts made to reform i t  
through the Judicial Reform Project, and particularly CORELESAL. 

There was, among those interviewed, virtually unanimous 
agreement in characterizing the criminal law system of El 
Salvador as chaotic, corrupt, politicized, inefficient, slow, 
antiquated, and generally, in a phrase heard more than once, 
"rotten to the core." An air of deep pessimism as to the 
possibility of any real solution within the foreseeable tuture 
was plainly evident. 

A. SPECIFIC CONCEgNS OF THOSE INTERVIEWED (WASHINGTON) 

The tollowing were the specific concerns expressed by one or 
more, and in sore cases all, of those interviewed: 

1. codof end.nt Test imonu. 

The acute concern of those interviewed was the finding 
of some solution to the problem of bringing to justice 
the perpetrat0.r~. of such hieh-proti le attroci t ies.- an - . 

the Jeauit murders. This and similar cases in which the 
Salvadoran armed forces have been involved have been 
slowed in their progreas or stopped altogether by what 
are regarded as grave deficiencies in the Criminal Code 
and Criminal Procedure Code of El Salvador, and 
particularly In the provision prohibiting the uae of 
codefendants or coconspirators as witnesses tor the 
prosecution. 



A 1 1  of those interviewed felt that a revirion of the 
law to permit codefendant trotimony ram imperative. I t  
war pointed out that many Latin merican juriadictions 
permit thir testimony to one degree or another. One of 
the intervjeweea had spent a day in the Library of 
Congress doing personal research on the subject, and 
had come to the conoluaion that no real reason existed 
in the tradition of the civil law to prohibit a 
modification of the law to allow the consideration of 
such testimony. 

There have been, apparently, several inquiries into 
this question, but no in-depth studies were brought to 
the attention of the writer. The memoranda which 
treated of the subject did not consider the basic 
differences between common law procedures for the 
reception'of evidence and the practice in countries in 
which the procedures are based, for the most part, upon 
the Code Napoleon. 

Those interviewed expressed considerable consternation 
over the fact that codefendant testimony is available 
in cases of kidnapping, extortion'and drug-trafficking, 
but not in other cases junt as, or more serious, such 
as homicide. The failure of CORELESAL to recommend and 
draft appropriate legislation, which might beta simple 
as "running a Pine through a few wordr" was viewed as 
an indication of the ineffectiveness of the 
Commission. 

The use of inttbrlocutory appeals was also a source of 
frustration for the persons interviewed. Several 
expressed the desire for a modification of the rules of 
procedure so as to save the various possible grounds 
for appeal until termination of the case, and thereby 
have them a11 heard at once, as is generally the case 
in the United States. No studies ot this problem and 
its possible solution were brought to the attention of 
the writer. 

Considerable concern was expressed over the increasing 
tendency of the Corte Suprema de Justicia to become a 
politically motivated body. The close ties of the 
present Chief Justice of the court with the head of the 
ARENA party has generated a fairly complete tack of 
confidence in the ability of the Corte Suprema to 
fulfill its function in a non-political and corruption- 



free manner. Since muoh of CORELESAL'S ro,rk goes 
through the hands of the Corte Suprema before I t  ir 
aonsidered by the Assembly, end because OK the presence 
of two supreme court juatlcea a8 member# ot CORELESAL, 
the politicizrtion of tho court is perceived to be a 
reat threat to independence ot action by CORELESAL. 

The frequently long period ol incarceration of a 
defendant during the pendency of a criminal case is of 
concern to some of those intervieyed. The pre-judgment 
incarceration sometimes exceedr the maximum sentence 
tor the crime with which the accused is charged, and 
the record-keeping a ~ d  retreival systems in the jails 
and prisons are so inefficient and inaccurate that a 
prisoner may sometimes be completely lost in the system 
unless he has a lawyer who can take the legal steps to 
allow b d s  to gain his freedom. 

5. YecessiP~ of C~ppplete Revision of the S ~ s t a  

The interviewees expressed, in various forms, the 
belief that the entire legal and judicial system in El 
Salvador needs drastic revision from the ground up. 
"The whole system is a mess."..."Rotten to the 
core."..."CORELESAL is operating around the edges and 
not getting to the heart ot the aatter."..."'Impunidad' 
of the military is a fact ot life," 

How such a drastic revision could be accomplished was 
not addressed, except to question whether or not there 
might be some alternative to the present efforts being 
made through CORELESAL. Little optimism was expressed 
as to the possibility of any short-term improvement of 
the situat i,on. 

6. Cor-tion of the J-, 

The entire judiciary was characterized as generally 
corrupt and/or subject to outside pressure sufticient 
to prevent unbiased and honest decisions. Lack of 
public confidence in the judicial system is seen as one 
of the reasons for much violence in the region. If fair 
and rapid .redress of wrongs cannot be obtained through 
the court system, the people react by protecting 
themselves by whatever means are available. The result 
is vendettas likened to the "Hatfield-McCoy" situation. 
The politicization of the Supreme Court was viewed 88 
part of the corruption problem since i t  has effective 
control over judicial appointments. 



 he opinton wan exprosred by at Ieart one O? the 
perronr intervirwrd that CORELESAL has not produord any 
roallg valuable legislation at all. The apeaifia 
ob]eotions to any partioular pieca of lagirlation were 
not votaad. On the other hand, anothor stated that the 
Commission had produced Iogislation which would have 
helped control terrorism, but i t  was not atgned by 
Proridant Crirtiani after being parsed by the Assembly. 

8. mk of Effective 

Two of the intervieweas felt that Washington was not 
being regularly and completely informed rr to what was 
transpiring in El Salvador with regard to the CORELESAL 
component of the Judicial Reform Project, It war telt 
that reports of the pending or drafted legtslation were 
cursory and did not contain enough detail to allow a 
real evaluation or examination of what was occurring, 
and that background material as to the necessity of the 
legislation and how priorities were arrived at was 
lacking, The material produced to illurtrate this did, 
however, appear to be fairly well-detailed summaries. 

IV. SAY SALVADOR INTmVIEWS 

The interviews conducted in San Salvador revealed almost all 
of the concerns expressed by those spoken with in Washington. 
Those concerns, however, were statad in more detail, and 
frequently expressed with reference to particular key players 
involved. 

The Embassy and AID have their own separate objectives, 
which are not necessarily divergent, but rhicb ray result in 
different responses to developing problems. Overly simplified, i t  
may be said that the Embassy is concerned with immediate, 
sometimes ahort-term actions to deal with specific problems, 
while AID is concerned more with long-range plurr and the overall 
eftectiveners of tbe progrus it sponsors. 

At the present time the Embassy's overriding interest is to 
press for an earlg resolut-ion of the~Jesuit-~ara'resuJting in the 
conviction and punisbaent of tho80 responsible. Whilm t t  is 
certainly just a8 concerned about this case .nd other similar 
cares, AID takes a broader, long8r range vier of the whole 
situation and endeavors to find solutions which will result in a 
complete revision of the judicial system so as to make the 
reoccurrence of sucb tragedies unlikely. 



A8 rtrtad above, most of the ram. oonaerns exprerred by 
Warhineton were expressed by thorr interviewed In San Salvador, 
and wlll not be reitorated hure excrpt where diffarence of 
spphafijr may oxist, or where amplitication is nacorsary. 

This problem ir viewed by personnel on the rcena as 
being somewhat more aocpliaated that I t  may appear to 
those interviewed in Washlngtoa. The statement of 8 
5;8-, or aucoaplics may, i t  appears, be taken 
into account by the judge who conducts the preliminary 
imvertigation for some purposes, but not for others. 
The present law does not permit the use ot a 
codefendant.'ar a forma1 sworn witness, whose te~timony 
would be given a great deal more weight than that 
accorded to an unsworn declaration. The unaworn 
declaration may, however, give rise to an j n d i c i ~  or to 
a m i o n .  These terms are translated a8 
"presumption", but do not seem to have the same weight 
accorded to a presumption in the cotamon law system. 
These obrervatianr are not intended to represent a 
completely accuiite statement ot the law, but only as 
an indication that the question involves something more 
than may appear at first glance. A detailed report on 
the status ot codefendant testimony in Latin America is 
being drafted by an expert on the subject. 

CORELESAL has itself made a study ot the question of 
admissibitity of codefendant testimony in other Latin 
American jurisdictions, but some doubt has been 
expressed as to the complete accuracy of the study. 

I t  is conceded by those interviewed that nothing 
CORELESAL or the Assembly could do at thin point would 
be likely to be ot help in bringing ths Jesuit 
murderers to jua-tice, since new legislation would not 
be retroactive where rubrtantive ratters are involved. 

One observation reearding codefendant testimony war 
that the psc;BblbiSion .is. .not totr1l.y "off the ral-in, -' 
since there are -sQm recognized good re18ons for 
excluding such testimony, even i f  the more progressive 
view of some other countries is to aake it admissible. 

2. Epl it iciz.t.ion of tbe S u ~ r m e  Court 

This problem is viewed by El Salvador intervtewees as a 
very serious one. The Supreme Court has been 
characterized a8 "m incredibly political 



organizatfon', and taarr are axproreed that it will 
aariourlg underwina tha uaefulnems of COR&L&SAL. The 
Supreme Court har managed to proouro changes tn the 
CORELESAL dratt for the National Counoil tor tho 
Judiotary law, 80 a8 to leave oomploto control over the 
appointment of Judges jurt whape i t  has heretofore been -- in the hand8 08 kha Supreme Court. With tho Suprema 
Court aontrolling not only the appointment of judges, 
but the support personnel of the courts, end with the 
Suprema court having extremely olore tier with the 
ARENA partp, little hope exists for fair and aorruption 
free courts. 

3 .  B c e s d t v  of C-te Bevision sf the S Y ~  

All agree that the whole criminal law and procedural 
system mus't be revised from top to bottom before any 
real progress can be made toward the establishment of a 
judicial system in which the people may have 
confidence. A rubstnntial number ot changes were 
drafted by CORELESAL and p a w e d  by the Assembly, but 
then rejected by the President for reasons not entirely 
clear. The legislation was sent bick for further study 
and revision. COSELESAL has now embarked upon a 
project to study and draft a completely new, modern 
criminal code. This project is in its iinfancy, and 
while hope exists that a major reform is in tho offing, 
there does not appear to be a great deal o? confidence 
that this will actually occur. 

Tim question O? tho e?fectivenerr O? COREtESAL is the 
subject of a separate repart. The couanta made here 
reflect only the general imprerrion creatd by 
CORELESAL as given by those interviewed. 

CORELZSAL f r  eeen by sort of those spoken with as a 
very good idea' which has mot fully lived up ts 
sxpectationr, nor reached it8 attainable potential. It 
i s  generally regardad 88 a rasponribla body with 
csedontialr (at Ieart up to the present time) o? non- 
partirmmhip, whiab, however, needs a sore dynamic- - -  
leadership- than-that -pmvidcd by tba present' ~xecutive 
Secretary. 

Some of thome interviewed corrent that CORELESAL is 
overpaid; that in the first fear or so the members and 
the stair came to work 1a5e, left earlp and produced 
little; and that the rerbora arm nor a congenial arolip 

, .  who are uoed t o  each other and ~ a r o l y  exprerr opposing 
J vieayoints or discus8 matters in depth. 



Thoge persona dealing directly with CORELESAL have 
diffioulty in determining exactly what i t  ia doing at 
any given time, because of the laak of regular 
Informative reports. Generally, thr only information 
comes in the form of annuai action planm and quarterly 
reportr. Tho latter are uselsrs as m means of keeping 
current with the work of CORELESAL beaaura they are, 
for the most part, uninformative accounting documents. 
Personal attandancs of AID personnal at meetings of the 
coomission rpperrr to arouse resentment on the part of 
some or a11 of the members. 

I t  is said that CORELESAL solicits very little input 
from persona or entities interested in, or who would be 
affected by, the proposed legislation i t  produces, at 
least until after final drafts have been prepared. 
Maetings held after final draft production are of 
little value because by then there is no real chance'of 
effecting changes. 

A further criticism sf CORELESAL ooncerns Its failure 
to aggressively push for passage of the draft bills it 
produces. The commissio~n ha8 been characterized as 
aloof and uninterested in the fate or future of its 
efforts once thay have keen produced. 

Despite the toregoing criticisms, no one interviewed 
seemed to regard CORELESAL as a corrupt or biased 
group. I t  is recognized that their job its a difficult 
one in view ot the political polarization of the 
country, The criticism seems principally to center upon 
a perceived ineptness, and not upon any ethical or 
moral deficiencies. 

Fros the inforqation and opinions elicited as above set 
festh, it may be concluded that, in general, Washington believes 
that CORELESAL should be assigning top priority to the study of 
specific deliciancies in the criminal law of El Salvador, which 
deficiencies have been made painfully apparent by the Jesuit case 
and othesr of similar high-protile. The question of codefendant 
testimony is, of course, of very deep concern. 

The feeling seams to be that some very visible revisions 
need to be made to, among other tbingr, dramatize the fact tbat 
the United States and the government of El Salvador do not 
condone senseless political murders by members of any group, 
including the military, and that strong steps are being taken to 
prevent any similar future incidentn. 



The viewpoOnt of the Embaaay parallels that of Washington. 

AID/EL SALVADOR recognizes the reriournerr ot the immediate 
concerno expresaad by Uarhington, but v i e w  them more as parts of 
the larger, longer ranee effort8 to transform the whole judicial 
climate of the country. 

VI. 

The ptrpo& of thia report is to inform rather than to 
suggest soluttonr tor the problems enunciated by the persons 
interviewed. A report dealing in detail with the work of 
CORELESAL is in procesr of preparation. The apparent problems are  
not merely matters of procedurem and priorities existing in 
vacuo; they are bound up with the poli!ical turmoil and subject 
to influences best assessed by those an the scene and intimately 
acquainted with the key players involved. Certain observations 
may be made, however, which may result in sore alleviation of the 
more apparent problems. 

One ot the major problerr noted is the lack ot an adequate 
intormat ion flow between CORELESAL and ODI/AID. I t  is realized 
that thia is a rather delicate problem, since the independence ot 
CORELESAL rust be made generally apparent in order for i t  to be 
effective as a Salvadoran institution, and not merely another 
agencg of the United Statas. Om the other hand, the United Stater 
is obviously not interested in supplying aubstantial mounts of 
tinancing to an oreanization which may pay littla attention to 
the needs of the country as perceived by the United States. At 
present, virtually 'nothing is known about what CORELESAL is 
actually doing on daa-to-day Barnis, OP what direction ita 
effort8 are taking;until it produces tho tinal draft of proposed 
legislation. 

A second problem ir the lack of aggressive leadership of 
CORELESAL. , - -.-. . . . - .  

A third problem is th8 failure of CORELESAL to seek input 
and advice from interested parties prior to final draft 
p~esentationr. 

A fourth problem i 8  the failure ot CORELESAL to push for 
passage of draft le~islation once i t  ir produced. 



W8~0l~1andationr for alleviation s? these problems are as 
fol lowsn 

1. CORELESAL rhould ba required to keep complete, 
inlormative and .ccupate minuter o? each of its 
meetinas, Includina accounts of questions discuased and 
decisions made, and t o  furnish c0pie8 or these minutes 
to ODl/AID on a weekly basir. 

2. The present Executive Secretary is said to be likely 
to depart CORELESAL i n  the near future. I f  this should 
occur, ODIIAID should make every e f S o ~ O  to procure 
appointment of an aggressive, dynamic and yet non- 
political (as acceptably political) leader to take his 
place. Spadework for this eventuaIlty should commence 
immediately. The appointment of one of the present 
supreme court members of the Commission would be a very 
serious blow QO its independence. 

3. CORELESAL should be strongly urged, or required, if 
this is possible, to hold open meetings, advertised in 
advance, tor discussion of proposed legislation prior 
to commencement of the drafting tsereot. 

4. CORELESAL should be urged to aggressively push for 
passage ot its legislation by seeking publicity, 
appearing at Assembly hearings, procuring influential 
legislators or organizotionr to sponsor legislation and 
in general to show a continuing and active interest in 
their draft bills until they are tinally adopted by the 
A~se~rblg* 

5. Interchange of ideas between the Embassy and ODI/AID 
should be continued and perhaps expanded through the 
present liaison committee. 

I t  is realized that the above reeomstndations ray appear to 
be somewhat benign and that they do not address the question o? 
how to achieve the inmediate specific changes deemed vital by 
Washington. These acute problems are, however, being considered 
by the agencies involved as largely political problems. 
Recommendations a8 to political or diplomatic efforts to secure 
the results desired ape matters obviously be9ond the scope of 
this report. 
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PERSONS INTERVIEWED 

WASHINGTON 

James Michel, Assistant Administrator, AID/LAC 
Michael Kozak, Prin. Deputy Asst. Secretary of State, 

Inter-American Affairs 
William Walker, Ambassador to El Salvador 
Peter Romero, Director, State Department 
William Schoux, Director, LAC/DI 
Faye Armstrong, State Department 

By telephone: Lorraine Simard, AID Desk Officer, El Salvador 

William Dieterich, Embassy, Deputy Chief of Mission 
Henry H. Bassford, Director, AID/E1 Salvador 
John Lovaas, Deputy Director, AID/EI Salvador 
Gail Lecce, Director, ODI/AID 
Philip Chicola, Embassy Staff 
Stuart Jones, Embassy S M  
Carlos Mejia, Embassy Staff 


