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EXECUTIVE SU MMARY 

This study, which comprises one part of a larger USAID project entitled,
 
"Changes in Agricultural Land Use: Institutional Constraints and
 
Opportunities," aims to contribute data regarding the following: the
 
historical and political background of the Swazi customary land tenure system;
 
the structure and organisation of customary courts responsible for land 
dispute management; and the content and outcome of land disputes heard in the
 
above courts.
 

Until this study, the customary legal institutions responsible for land 
dispute management in Swaziland had not been a subject for concentrated 
academic study. Moreover, such institutions have not been required by 
government decree to report publicly their operations (procedures, case loads, 
actions taken). For this reason, the nature and prevalence of land disputes 
have remained largely unknown. The dearth of authoritative information 
regarding land dispuLes and land dispute management is problematic: land
 
distribution and utilisatio.- policies cannot be easily formulated or 
implemented without such information.
 

The cus:omary land dispute data, which was obtained in this project 
through interviews and visitation of chiefs' courts, demonstrate the operation
 
of land law: how land.disputes arise; the processes according to which they
 
are settled; and the impact they have upon disputants and communities. The 
cases, particularly those appearing in chiefs' courts, also provide the 
clearest picture of changes in land law: nature of trouble spots in customary 
land law; how people actually behave as opposed to how customary legal rules 
dictate they should behave; and how chiefs formulate new rules In order to 
change practises or promote new practises. 

Land disputes are classified in this paper according to dispute
 
Lypologies. The typologies are based upon six disputant dyads (e.g., family
 
member vs. family member). Disputes within each dyad are summarised in the 
for= of case studies. The organisation of cases in each disputant dyad is as 
follows: faiily member vs. family member dyad (cases 1-5); subject vs. subject 
dyad (cases 6-9); subject vs. chief dyad (cases 10-12); chief vs. subject dyad
 
(cases 13-15); chief vs. chief dyad (cases 16 and 17); and Central Authority
 
vs. chief dyad (case 18).
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resettlement: chiefs are compelled by development Interests and fears about
 
land shortages to *ssert their perceived rights (Case 17). Few chiefs are
 
content to overlook transgressions for an extended period as did the chief in
 
Case 16.
 

My research'Indicates that land disputes have become increasingly 
problematic because of several social, political, economic, and technological
 
developments: population growth, population redistribution (caused, among
 
other tLhings, by resettlement projects and by new employment opportunities),
 
and new agricultural and livestock management technologies. These
 
developments necessitate strucl:ural changes which would promote a more
 
"efficient" (in terms of economic expenditures ano manpower hours) land
 
dibpute management process. Such changes might he2 standardisation,of
 
selected rules and procedures of customary land dispute management; improved
 
communication to the public about these rules and procedures; and improved
 
communication within and between responsible government agencies about land
 
dispute management procedures.
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G L 0 S S A'R Y
 

bandlancane - chief's Inner council 

band]ankhulu - council of community members 

limisumphe - long-term residents of an area 

indvuna - (pl. tlnvuna) - Chief's deputy, lieutenant chief, local 

commander of age regiments, head of lnkhundla 

Inkhundla - (pl. Tlnkhundla) - regional committee comprising 

several chiefs 

kubekwa - placing of person on land 

kuboleka umhlaba - land loan from one individual to another 

libandla - council 

lincusa - representative 

lusendvo - family council 

Ndabazabantu - official created by British bureaucracy who links 
chiefs to customary hierarchy of national councils 

Ndlovukati - Queen Mother 

Ngwenyama - Ying of the Swazi 

sikhontj - ran who pledges allegiance to chief, is accepted as 
subject, and may receive land 

sikhulu - clan chief 

umgiji i - chief's runner 

umntfwanenkhosi - prince who is granted an area 
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CUSTOMARY LAND DISPUTE MANAGEMENT IN SWAZILAND
 

Laurel L. Rose
 

I. INTRODUCTION
 

A. The Problem
 

Upon arrival in Swaziland, I was told by some members of chiefs' councils
 
that land disputes do not even exist. As one elder put it: "We..,Swazis are
 
not permitted to fight over land because it belongs to the King." This stated
 
ideal of non-confrontational attitudes about land matters does not correspond
 
with reality: my research revealed that land disputes constitute a major and
 
prolonged type of litigation coming before customary legal institutions.
 

Until the present study, the customary legal institutions responsible for
 
land dispute management in Swaziland had not been a subject for concentrated
 
academic study. Horeover, suci institutions have not been required by
 
governiment decree to report publicly their operations (procedures, case loads,
 
actions taken). For this reason, the nature and prevalence of land disputes
 
has remained largely unknown. The dearth of authoritative information
 
regarding land disputes and land dispute management is problematic: land
 
distribution and utilisation policies cannot be easil\ formulated or
 
implemented without such information.
 

This study examines customary land disputes through cases obtained in
 
interviews and chiefs' courts. Such land dispute cases demonstrate the
 
operation of land law:. how land disputes arise; the processes according to
 
which they are settled; and the impact they have upon disputants and
 
communities. The cases, particularly those appearing in chiefs' courts, also
 
provide the clearest picture of changes in land law: nature of trouble spots
 
in customary land law; how people actually behave as opposed to how customary
 
legal rules dictate they should behave; and how chiefs formulate new rules in
 
order to caange practises or promote new practises.
 

B. Methodology
 

1. Data Collectinn
 

Although many land dispute studies carried out in various locations
 
around the globe have been aided by a wealth of written court case summaries,
 
a similar situation does not exist in Swaziland: chiefs' councils and the
 
King's council, whicr reportedly began recording cases only in the last decade
 
or so, do not open their records to the scrutiny of ordinary Swazis or
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Investigators. Consequently, data about land disputes on customarily tenured
 
land in Swaziland 6n only be obtained through obser*vation at customAry legal
 
institutions or through interviews with court personnel and 
case litigants.
 
Such data reveals the historical and sociological depth of individual land
 
disputes, but unfortunately, quantitative and qualitative aspects of land
 
disputes (e.g., regional distribution of dispute types) cannot be determined.
 

.1 
Despite numerous calls for customary law research in Swaziland (Armstrong
 

1985; Meyers 1983; Nhlapo 1982), little work on the topic has been done--with
 
the exception of a Judicial Commissioner's recording of principles of
 
customary law (Fannin 1967), several legal scholars' summations of customary
law (Khumalo 1977; Yhoza 1975; and Rubin 1963), and several anthropological 
analyses of the social bases of customary law (Narwlck 1940; Kuper 19 4 7a, 
1947b; Hughes 1962, 1964, 1972). As far as Swazi customary land law is
 
concerncd, several comprehensive studies have been carried out (Hughes 1964, 
1972; Nkambule 1983). Unfortunately, no stud) of customary land law makes
 
much mention of land disputes.
 

Hughes, In particular, makes a stronp plea for research into the nature
 
of land disputes;
 

It would be highliy desirable for an extension agent
 
working in a Clan Chiefdom, for example, to know the details of
 
how the people of that Chiefdom first came into their "special
 
relationship" witi the Swazi Central Authority; and to know the 
history of any disputes wl,ich there may have been in the past 
regarding the powers held at different levels in the land 
community hierarch,' in that area. 

It may be necessary to carry out land-use planning for 
large areas occuried by several different land co-uunities, or 
parts of these. There will have to be settlement!, of all 
boundary disputes in that whole area; or at least agreement to 
continue to disagree while accepting (perhaps only for a 
specified number of years) some machinery for the control of 
land use in the disputed areas (1972: 32F). 

If land disputes are to be researched in depth, a major problem concerns 
the methodological approach to be taken. Armstrong (1985: 2) notes several 
problems of studies of Swazi customary law undertaken to date: they have 
focused upon interviews with Swazi authorities rather than upon case 
observation and analysis; the-v have forced Swazi informants to conceive of 
customary laws in hypothetical rather than real contexts; and they have 
implied that custcmary laws are static when in fact they are 1n a constant 
state of flux. The d )ctoral dissertation research project in anthropology, 
upon which this project paper is based, involved, over the course of eighteen 
months, bot. regula- observation of cases cominF before two Chijefs' Courts in 
the middleveld as well as extensive intcrviewing of informants from 
approximate.lv twnt:y chi( f s' areas in al parts of Swaziland. This approach 
avoi ded sor e probl e-s of past customary law studies pointed out hy Armstrong, 
but it could not completely overcome cne potential problem--i.e., the reliance 
upon foreign concepts dnd terminology. 

http:approximate.lv
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The eighteen case studies presented in this paper have been selected such
 
as 
to represent a iride range of land disputes (e.g., resources, boundary,
 
fencing, resettlement), as experienced by various members of society (e.g.,
 
men and women, yourig and old, materially disadvantaged and advantaged).
 
Twelve cases occurred in the central middleveld, three cases occurred in the
 
highveld, and three 
cases occurred in the southern lowveld. The cases are
 
drawn from ten chiefs' areas. The descriptive sections presented in this
 
paper derive data from two sources: published and unpubiished literature and
 
rry interview data from the twenty chiefs' areas. Although the case studies
 
and interview data portray land problems in all regions of Swaziland, Cases
 
11-1.3 describe problems of building rights and road development which are
 
probably most characteristic of the crowded urban peripheries in the
 

middleveld.
 

Several constraints determined the particular research methodology chosen
 
for the present study. The most important were: sensitivity of land issues
 
in Swaziland; cooperativeness of chiefs and councils; and geographical
 
proximity of potential research sites to the author's home base at the
 
University of Swaziland. The first constraint persuaded the author 
to avoid
 
or handle circumspectly delicate issues (e.g., banishment and succession
 
disputes). The second constraint forced 
the author to limit customary court
 
attendance to courts where chiefs were tolerant of research and to limit
 
interviewing to educated or known informants. The third constraint influenced
 
the selection of two areas in the middleveld of Swaziland.
 

Data collection proceeded over three separate trips to Swaziland. The
 
first trip in summer 1983 served as a feasibility study. Archival research
 
and preliminary interviewing of scholars, government officials and members of
 
the customary and Vestern courts were initiated. DurinE the second trip from
 
January 1985 to August 1985, sessions of several chiefs' courts were
 
attended. As many land disputes were heard, data about the nature of
 
disputes, the socio-econonic statuses of disputants, arid. outcomes of disputes
 
could be collected. The third trip from October 1985 to July 1986 served 
to
 
deepen understanding of land disputes. Trust and communication with
 
informants and disputants had been established, and extensive structured and
 
unstructured interviewing with people in the research communities was
 
possible. ,'oreover, rankinp government officials could be asked to provide
 
information about the national administrative structure for land management
 
and official policy on land disputes.
 

2. Aims of Study
 

The present study, which comprises one part of a larger USAID project
 
entitled, "Changes in Aricultural Land Use: institutional Constraints and
 
Opportunities, aims to contribute data regarding the following; the
 
historical and political background of the customary land tenure system; the 
structure and organisation of customary courts responsible for land dispute 
management; and the content and outcome of land disputes heard in the above 
couirts. In the concluding section of this paper, the findJngs of the research 
are summarised. 

This paper is divided into six sections. Section one explains the
 
research problem and methodolog.y. Section two provides historical and
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geographical background information. Section three covers the political basis
 
of land tenure relJions, whereas section four covers the legal hasi of l9nd
 
tenure relations. Section five examines land disputes according to disputant
 
dyads which arise at different levels of the political hierarchy, as discussed
 
in section three. Section six offers concluding comments.
 

II. HISTORICAL AND GEOGRAPHICAL BASIS OF LAND TENURE RELATIONS
 

A. History
 

1. Historical Phases
 

Hughes (1972; 33) has divided Swazi dIu b LUrlp,.te?, aIdI LeluLe 111SLOIy 

into four phases: (1) the period of the clans and the emergent state 
(fifteen'h century up to 1839); (2) the Concessions Period until the Partition 
of 1907; (3) the post-Fartition Period until 1968.; (4) the Independence Period 
after 1968. 

During the first, period of the clans, Bantu-sreaking people, who were 
predominantly Nguni in language and culture, fled from invading Bantu and 
European armies and settled in present-day .waziland under the leadership of 
King Ngwanc Ill. Under the leadership of Ngwane's grandson, Sobhuza I (d. 
1839), disparate clans were united under the dominance of the Diamini clan 
within a stabilised and centralised Swazi state. 

During the second period, Kinpg lbandzeni (1875-1889) granited Boer and 
British concessionaires large tracts of ]and for grazing and mining purposes 
in exchange for revenues. This exchange proved so problematic that Sobhuza 
II, after being madc King in 1921, immediately -initiated a long scries of 
protests aimed at regaininr land whicl Swanls believed had been expropriated 
from them. 

During" the third period, the High Commissioner's Partition Proclamation 
of 1907 serced to give formal recognition by the British administration to the 
concessionaires' claims but also to reserve approximately one-third of 
Swaziland's territory for occupation by' the Swazi majcrity. As many 
conflicting land rights existed during and following the concessions, 
extensive legislation was required to clear up inconsistencies and
 
contradictions. The Swazi never accepted the validity of this legislation and
 
consequently set up buy-back schemes when appeals to the British failed. 

Since the beginning. of the fourth period, or Independence (1968),
 
buy-back initiatives have continued rather than expropriation of 
European-owned farms (Jones 1977).
 

2. Impact of Concessions
 

Interactions between Swazi rulers and European powers have been dominated 
by the historical reality of the concessions. Swazis, having witnessei 
tumltuous developments reg_.ardin: land--most of which were beyond their 

http:LUrlp,.te
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control--are wary of potential changes In 
 customary land tenure. They argue

that extensive chahges could result 
in an undesirabl'e erosion of the'
 
traditional way of life (e.g., 
decline in power of traditional, hereditary

rulers) and the creatlon of a class of landless people (Hughes, 1962, 1964,

1972). This general conservatism of Swazis has tended 
to preserve rather than
 
modify, as in much of Africa, the ideal rules and procedures underlying 
,zustomary land management (see Bonner 
1983; Crush 1980; Fransman 1978;

?Mashasha 1977; Whittington and McDaniel 1969). 

Swazis attribute many of the current ills of the land 
tenure system-
including land disputes--to the arrival of 
Europeans and the imposition of a

Concessions-based land policy. Although most 
Swazis report in interviews that
 
land 
disputes are endemic to the traditional land tenure system, they also
 
commonly argue that the privatisation of large land tracts, a practise

promoted by European land policy, has stimulated land disputes by encouraging
 
individual and chiefly grabbing for increasingly scarce land areas. Moreover,
 
they argue that the introduction of foreign-supported development projects as

well as a cash economy--however beneficial--have frequently stimulated chiefly

rivalries for land 
control and associated tributes.
 

B. Geography
 

waziland, a small, landlock-ed country of 
17,364 sq km, is perched on the
 
edge of the Southern African escarpment. It is bounded on three si.des by

South Africa and on the fourth by 'ozambique. Four distinctive north-south
 
topographic steps largely determine the characteristics of its natural
 
environment. 
First, there is the highveld which has grassy hills and averages

1,219 m above sea level. It has a :ool, moist climate and soils mostly not
 
adequate for arable farmi4nr but well-suited for afforestation and summer
 
grazing. Second, there is the middleveld which is 
also hilly and averages 610
 
r,above sea level. It has a warm and sub-humid climate with palatable grasses

suited for livestock and rich soils good for agriculture. Third, there is the

low-veld which averages 27. m;above sea level. 
 It has a hot, dry climate and
 
tall grasses suited for grazing but usually not dry-land ariculture. Fourth,
there is the Lebomba mountain range which is a narrow plateau averaging about
 
610 m above sea level. It has a warm, sub-humid climate and basaltic soils
 
suited for arable agriculture.
 

Swaziland's potential 
for economic development, in terms of water and
 
mineral resources, is considerable. 
 Several rivers, the Ubeluzi, Ngwavuma,

Great Usutu, Yomati and Lomati, 
cut through the highveld, middleveld and
 
Lebombo mountains. Although seasonal rains limit 
the potential water
 
resources 
of these rivers, construction of hydroelectric storage dams
 
encourages irrigation in the drier niddleveld and 
lowveld. The main irrigated
 
crop for export is sugar. 
 Other major crops include cotton, maize, tobacco,
 
rice, vegetables, citrus fruits and pineapples. Swaziland's mineral wealth
 
consists of iron ore, coal, and asbestos which have been mined 
for export (see

Fair, Murdoch and Jones 1968; 
Listncr and Suit ]969; Maasdorp 1975; Murdoch
 
1977).
 

Swaziland's geo.raphical features influence both population distri)ut ion 
and associated land utilisation patterns, which in turn influence the nature 
and frequency of land disputes. A good example is provided by the physical 
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and demographic characteristics of the middleveld, where the bulk of the
 
present research pi-oject was conducted. In the middleveld nearly one-half of
 
the Swazi population resides in a patchwork pattern; rural homesteads are
 
interspersed with densely populated settlements around employment 
centres.
 
These employmert centers (particularly the Matsapha Industri, 1 Complex) and 
rich soils enhance employment opportunities and agricultural prospects.
 
Unfortunately, high population concentrations also reduce the availability of 
unused land and natural resources. Conflicts frequently arise over land
 
allocations 1y family and chief's councils for residential. and agricultural
 
purposes, over boundaries, over fencing and cattle transit paths, over
 
irrigation rights, and over exploitation of scarce natural resources such as 
trees. These conflicts and others appear in the sample of cases collected by 
the author in several middleveld research sites.
 

III. POLITICAL BASIS OF LAND TENURE RELATIONS
 

A. Dualism of National Land Tenure AdminJstration
 

Swaziland's land tenure system is characterised by dualism. On the one 
hand, there is customarily tenured land which is rcLulated by customary land 
law and administered by customary chiefs' courts/the King, and, on the other 
hand, there is freehold tenure land which is regulated by Foiian-Dutch land law 
and administered by the Deeds Fegistry Office. 

In the r:ore precise legal terms of legislation passed at the time of the 
infamous Concessions, there are three types of land tenure in Swaziland: 
Private 7enUre Land, Crown (Government Land) and Swazi 1Nation Land. Private 
Tenure Land may be held by freehold title or by concession. Crown Land is 
land owned by the Government, but technically speaking, also by the King.
Swazi Nation. Land has never been defined by lepislation but consists of the 
former "Native Areas, i .e., "Swaizi Areas," of the colonial era. 

A "Swazi Area" has been defined in the Natural Resources Act 71/1951 as 

follows:
 

"S.'azi Area" means any land set apart for the sole and
 
exclusive use and occupation of Africans under the Concessions
 
Partition Act N:o. 2F of 1907 and land set aside for African
 
land settlement in terms of the Swazi Land Settlement Act No. 2
 
of 1946, and shall include any land registered in the name of
 
the Y'wenva, in Trust for the Swazi Nation.
 

The term "Swazi Area" is no longer used, and has been replaced by the 
term "Swazi Nation Land." The latter was introduced into common usage by 
A.J.P. Hugh-es as a result of his doctoral land tenure study (1964). Some 
confusion arises regiarding the current administration of Swazi Nation Land. 
It may be administered by chJefs in a traditional manner, by chiefs as 
repurchased land, and by national corporations, Tih-iyo and Tisuka, or 
government aFencies as agricultural projects. 
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As Armstrong writes;
 

The confusion arises because under the "L'fa Fund" and 
under the Brlt'lsh Land Transfer Program (which still continues 
and is administered by the Ministry of Natural Pesources), the 
Swazi Nation has purchased more than 1/2 of the land lost to
 
concessionaires in the 19th century, and this repurchased land 
is registered in the name of the Ngwenyama in Trust for the 
Swazi Nation. Sometimes this land is given to chiefs and
 
administered by them according to Swazi law and custom. More 
often, the land is used by Tibivo or Tisuka as agricultural
 
projects, Industrial projects or housing projects. The land
 
may also be administered by the Ministry of Agriculture as an
 
agricultural project. Working farms acquired in this way
 
generally remain farms, worked by hired labour, rather than
 
reverting to the traditional tenure commonly considered
 
synonymous with Swazi Nation Land (1985; 5).
 

In the present author's research project, two types of Swazi Nation Land
 
were considered: land administered by chiefs on the basis of long-standing
 
hereditary rights and land administered by chiefs under recently acquired
 
rights (through repurchase schemes). In any case, all kinds of Swazi Nation 
Land are under the direct control of the King. This final point is critical 
for an understanding of the organisation and administration of authority for 
land dispute resolution.
 

B. Hierarchy of Political Authority for Swazi Nation Land
 

Customary land law applies to Swazi Nation Land. The basic principle 
underlyin; customary land tenure on Swa;:i Nation Land is embodied in 
"kukhonta' bonds, ".e., bonds of alleFiance which tie chiefs to the King and 

19 4 7 a;commoners to chiefs (Kuper, Posen-krinz, 1976). The "kukhonta" bonds 
entail reciprocal rights and obligations. Thus, the chief must demonstrate 
allegiance to the rlamini rulers v performing in national ceremonies and 
attending meetings ef the national council. boe, in turn, has the right to 
exact tribute labour fror his subjects, but he has the obligation to control 
political, economic and ritual matters in his community as well as distribute
 
land among his subjects. The subject, in turn, has the right to receive a 
land allotment from the chief as well as the protection and representation of 
the chief, hut be has the obligation to respond to the chief's and King's 
formal summons to work in fields or build/repair royal homesteads.
 

Although the King is said to -own" the land, chiefs exert a certain
 
degree of autonomy in their areas. They are entrusted by the King with the
 
day-to-day maintenance of law and order, including the distribution of land to
 
headmen and the resolution of land disputes.
 

In exercising their land administration duties, chiefs necessarily 
delegate responsibilities to others. A chief may entiust his deputy 
("indvuna") and council of elders with the supervision of minor land matters. 
At a micro level, he entrusts individual male homestead heads with the 
reallocation of family holdings to individuals (usually married sons). Wives 
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of the sons, including wives of polygamous men, will be granted access to
 
common land.
 

Questionnaire studies and interviews performed by the present author
 
indicate that land administration duties are undergoing transitions at all
 
levels of the -traditlonal" socio-political hierarchy. For example, many
 
chiefs are employed at urban or industrial centres and therefore increasingly
 
entrust numerous and significant administrative responsibilities to their 
"tinvuna" and council 
members. The same is 
true of male homestead heads who
 
migrate in ever-greater numbers to employment centres. As maty such men
 
report back to their homesteads only on weekends, they entrust major land 
administrative responsibilities to their wives (i.e., senior wife in a
 
polygamous union) or elderly mother. 

Al though women have probably long exercised greater land administration 
responsibilities than the normative socio-political structure would account 
for, it seems possible that women are currently exercising even greater 
responsibilities with more openness and leFitimacy. Numerous women who were 
interviewed claimed that they have represented their homestead group at public 
chief's meetings, argued land disputes before the chief's court;'and 
independently made important decisions about land use (e.g., crops to be 
planted or land distribution patterns). Often they carried out these duties
 
in the presence of adult male sons and even disinterested husbands. For 
example, one woman forcefully presented a land dispute (land claim of her 
husband's family) before thce Chief's Court because her husband was ailing; 
another woman decided how land plots would be distributed among her husband's 
wives and what crops would be grown because her husband claimed "o have little 
interest in agriculture. 

C. Allocation of Swazi Nation Land
 

1. Historical Background
 

Legitimate patterns of allocation on Swazi Nation Land (SNL) differ 
radically from those patterns prevailing on freehold land in the juxtaposed
 
Roman-Dutch system: land is not a saleable commodity. Land access rights on
 
SNL are held by the community as a whole, and the King, representing the 
entire Swazi Nation, is responsible for its allotment. In effect, land rights
 
on SNL are derived more from a political thar an economic batis.
 

nembershir in a political community underlies land access. :n the early 
days of the clans ( ee section 2), members of the Dlamini clan and several 
others pledging allegiance, the "Bemdzabukc", "true Swazi", entered 
west-central Swaziland. They found loosely organised proups of Nguni and 
Sotho whom they destroyed or incorporated. Those who were incorporated became 
known as "Erakhandzambi i", or "those found ahead". When King Xswati came to 
power (]83.-1£S75), he placed chiefs over some groups and gave asylum to others 
who became known as "mafikawua", or "those who came late", 

Three types of "chiefs- have acquired control over land: "si hulu", the 
clan chief, "ntfwanenkos", the prince who is allotted an area and following 
of his own, and the "indvuna", the governor of a royal village. The clan 
chiefs are permitted to ev:ercise considerable local autonomy (e.g., land 
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distribution rights and performance of clan ritual) but must recognise the
 
King as the ultirrae owner of. the land. The princes are placed in virious
 
locations around the country for the purpose of indirectly supporting the
 
monarchy, symbolising Dlamini authority, and diffusJno potential rivalry for
 
central control. The "tinvuna" are selected to administer royal residences as
 
rewards for special ability. (See further explanation of chiefs in Section 5.)
 

Historic differences in clan incorporation within the Swazi State
 
influence the types of relationships forged between chiefs and the monarchy. 
Thus, each type of chiJf (clan, royal, lieutenant) exercises land rights in a
 
different way because of his unique reia2iJonshQ; with the monarchy. For 
example, some informants Indicate that a strong clan chief, as head of a clan 
which entered into an early trea ty relationship with the I)lamlni monarchy, is 
more likely tc exercise control over subjects without appeal to the monarchy, 
(e.g., in banishment case), than a lieutenant o; prince, who as an appendage
 
of the monarchy, is more likely to defer continually to the monarchy. 

2. Methods of Land Allocation in a Chiefdom
 

The land allocation methods practised in a chiefdom must be'analysed
 
within the context of local and national political communities. The local
 
political community involves a bond between chiefs and their subjects, and the
 
national political community involves a bond between rulers and chiefs. Both
 
local and national political communities are incorporated within a complex
 
spatio-politicai pyramid consisting of ruler-chief-subject relationships.
 

At the apex of the pyramid begins the land allocation process; rulers
 
distribute land and associated responsibilities to each of the three types of
 
chiefs. At the middle level of the pyramid, chiefs directly oversee their own
 
land responsibilities or those of subordinate "tinvuna" in sub-wards. At the
 
lowest level of the pyramid, chiefs allocate land to homestead groups, which
 
in turn assign plots to family mrmbers.
 

There are standard ways by wl.ich a subject can pledge allegiance to the
 
chief and rulers and thereby obtain land. The land acquisition methods are:
 
(1) direct grant by the chief; (2) direct grant by another individual; (3) 
inheritance; (L) being -lent" land by another individual. The first three 
lead to ownership rif'h~s, whereas the last leads only to the right of use 
(Hughes, 1972). Disputes involving each of the four acquisition methods
 
appeared in tUP case sample collected by the present author.
 

The first method comes into play when a newcomer approaches a chief
 
seeking acceptance in the area. This newcomer is described as a man,

"sikhonti" who wants to "kukhonta", i.e., offer allegiance and be accepted 
as
 
a subject. Ordinarily, a close relative or friend rec'dinE in the new area
 
and pledging allegiance to the chief will introduce the newcomer to the 
chief's deputy. The deputy will then take the applicant and his envoy to the 
chief who will inform his council of the application and further present the 
newcomer to the community at a publ ic meetintg. The next step is for the chief 
to assign his own envoy to go to the present chief of the newcomer and 
investigate his reputation. if his reputation proves favourable, then the 
applicant will be accepted and will formally "bid farewell" to his present 
chief. Initially the applicant may be given a temporary residential site.
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When he is formally placed, the boundaries of the homestead site and the
 
Arable land will be" indicated. Sometimes he receives an additional land grant
 
from the chief at a later point in time.
 

The second method, land grants, usually involves land transfers within
 
kinship groups; this process is known as "kubekwa", placing. According to
 
Nkambule (19C3: 42), "placing" methods are commonly relied upon when a new
 
settler in a chiefdom has been allocated insufficient -and or completely
 
virgin land and his relatives compensate for the deficiency with an additional
 
grant. In both situations, the grantor forfeits all usufructory rights over
 
the land. Land grants may also be made to current residents of a chiefdom
 
(e.g., neighbou-s); however, my data (obtained in a densely populated area)
 
indicate that landholders prefer not to give away land. In addition to land
 
grants made to newcomers and neighbours, grants are also made within a single
 
homestead group, although such a grant represents a "division of labour (more)
 

than a land alienation exercise".
 

The third method, inheritance, occurs when a homestead head dies and land
 
rights are normatively passed down in the male line. Wlen the family council
 
of agnates (including full and half brothers of head, his own and brothers'
 
senior sons, etc.) discuss the disposal of a man's estate upon his death, it
 
primarily considers the household divisions prevailing within the homestead
 

group during the life of the homestead head as well as the land allocations he
 
made during his life. In monogamous families, the largest land allocation and
 
administrative responsibilities usually go to the oldest son, whereas in large
 
polygynous families, the same allocation and responsibilities usually go to
 
the oldest son of the senior wife.
 

The fourth method, a land loan from one individual to another, i.e.,
 
"kuboleka umhlaba", servcs to supplement an insufficient land grant awarded to
 
a newcomer in a community. A land loan may also take place between community
 
members when one party, the borrower, wishes to expand his subsistence farming 
or engage in cash crop farming. The borrower requires a land loan because he 
cannot obtain additional or suitable land from the chief for any one of 
several reasons: land shortage in the area; no available land in the 
immediate vicinity of his homestead; disinclination of authorities to grant 
land to someone who has sufficient land for subsistence needs. More research 
needs to be done on why land is loaned, but it appears that the lender may 
want to aid a relative or neighbour, to repay or incur a debt, or to receive
 

some compensation--such as part of harvest from loaned land.
 

IV. LEGAL BASIS OF LAND TENURE RELATIONS
 

A. Legislative Background of Customary Law
 

Although Swazis long resisted foreign legal impositions (AF.oah, 1978;
 

Armstrong and Nhlapo, 198; Bonner, 1983), Swazi customary legal procedure has
 
been increasingly drawn into the more formal structure of the West. While the
 

Swaziland Order-in-Council of 19f)3 declared that the High Commissioner must
 
respect native laws or customs, the General Law and Administration
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Proclamation No. 4 of 1907 made Roman-Dutch common law (including legislation)
 
the general law of-'Swaziland. This m.eant that chiefs and other trad3.tional
 
leaders could hold courts and administer customary iaw among their people as
 
they had done for Ages, but they had to do so in the shadow of a legal system
 
which applied to the general population, not just Swazis.
 

With the passing of the Native Courts Proclamation No. 80 of 1950, now
 

the Swazi Courts Act, the foreign legal presence became even more evident.
 
This act provided for the formal composition of customary courts (e.g., clerks
 
provided for but lawyers excluded), the type of law they may apply (customary
 
law), the procedure to be followed, and the limits of the courts' jurisdiction
 
over persons. ln terms of jurisdiction over causes of action, the Swazi
 
Courts (currently over 25), two Courts of Appeal and li hcr Swa:zi CQurt of
 
Appeal which were instituted by the 1950 act, were ordered not to administer
 
any Swazi law or custom which is "repugnant to natural justice or
 
morality . . ." (e.g., witchcraft), not to apply Roman-Dutch law, and not to 
hear any matters originally contracted under Poman-Dutch law such as a civil 
or Christian marriage. 

Customary land law--only one of many domains of Swazi customary law--is
 
kept so exclusively wJthln the jurisdiction of the customary legal structure
 
that even the Swazi Courts, which were formalised by the 1950 statute for the
 
purpose of administering Swazi customary law, may not hear land matters.
 
Rather, only chiefs together with their "libandla" (council) hear such
 
matters, If a chief reaches an impasse in a land matter, he can appeal
 
directly to the King and his council. (see section B below).
 

A chief's control over land matters is regulated by the vague and
 
incomplete terms of the Native Administration Act No. 79 of '950. In essence,
 
the nuts and bolts of a chief s land administration is left up to his own
 
interpretation of unwritten customary law provisions.
 

Cases involving customary land law are rarely referred to the Western
 
court system. This system consists of Subordinate Courts (first, second and
 
third class) which were defined by the Magistrates Court Act No. 66 of 1938
 
and the High Court which was defined by the Swaziland Constitution Order. In
 
the sample of cases presented in section V below, one case (no. 12) involved
 
the futile appeal of a land case occurriTig on Swazi Nation Land to a
 
Magistrates Court.
 

B. Structure of Customary Law Forums: Land Dispute Management
 

1. Traditional Forums
 

One informant, when asked by the author about the traditional hierarchy
 
for land dispute management, commented as follows:
 

Before 1950 there were family courts at the lowest level
 

of the traditional. structure. They were located on every
 
homestead and were under the authority of the family headman.
 
This type of court was the "lusendvo". The headman could
 
arbitrate family disputes. The next type of court was the
 
chief's court, the "lihandla". All cases arising under some
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chief could go to the chief's court. From there cases could be
 
sent to one o three appeal courts--at Zombodze, Lobomba or
 
Lozitha (royal kraals). The final court was the King's Court.
 
This is the way the traditiona] structure was before 1950.
 
There was no Swazi National Court at that time.
 

The District Commissioner only heard a case under the
 
Subordinate Court's Act the District Commissioner
 
operated in cases between Swazis if they drew up some kind of
 
contract between themselves which was only known to Foman-Dutch
 
law. Before 1950, the Lozitha, Zombodze and Lobomba appeal
 
centres didn't enforce their decisions always for this
 
reason and others, the District Commissioners--even though they 
were really administrative officers--were also supposed to
 
settle disputes arising between Swazis. They had to settle 
them according to Swazi law and custom. 

A case on appeal would go to Zombodze, Lozitha or Loborba
 

depending on where it had originated. For example, an appeal
 
from the Shiselweni District would go to Lobomba. An appeal
 
from Siteki would go to Lozitha. An appeal from Hhohho would
 
go to Zombodze. According to the Swazi traditional
 
administration, Swaziland was divided into three areas. 

As a result of the 1950 Swazi Courts Act, there came to be 
some confusion about the traditional courts. Some people say 
that the Chiefs' Courts were abolished, but others say that 
they still exist. Some people maintain that as a result of the 
establishment of the Swazi Courts, Mandanda (ijndvuna" at 
Zombodze Royal Kraal) ceased to have the powers of appeal (from 
Chiefs' Courts). I know of a case in which Mandanda gave
 
judgement in a case, hut a Swazi Court President said that he
 
has no right to try the case.
 

a. Family Council ("lusendvo")
 

The family council ordinarily hears land cases arising between members of
 
the same homestead unit. Such cases involve inheritance rights to land,
 
rights of avail to land or common resources, and land rights of women who have
 
married a member of the homestead unit. The council, consisting of the
 
homestead head, his brothers, his adult sons and brothers' sons, among others,
 
must hear a case arising between its own members before the Chief's Court will
 
entertain it; if a litigant brings such a case to the chief's council before 
the family council has attempted a settlement, the litigant will he instructed 
to return to his/her family elders. 

One informant described the operation of the family council in a land 
case:
 

if only a family is involved (in a case), then the
 
case doesn't go to the chief at all. The members of the farily
 
just discuss it . . . All the family and maybe the neithbours,
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i.e., neighboars who are relatives, are called The case
 
Is heard and the homestead head tells the people what they
 
should do.
 

b. Chief and Councils
 

As far as 
customary legal procedure is concernel, the literature is most
 
explicit on the operation of 
the Chief's Court. This Court will be discussed
 
at length since most of the 
land disputes heard by the present researcher were
 
handled by a chief and his council.
 

Procedure
 

Marwick describes the basic procedure of the Chief's Court as follows:
 

Every married man is really a judicial officer since he
 
has the power to adjudicate in matters disputed by his
 
children. If the disputants are not satisfied they may appear
 
to the village head, and thence to the local chief and finally
 
to the paramount chief.
 

If a man has a case he will report it to the chief's
 
"indvuna" and latter deal it he
the will with if can. If not,
 
he will inform the chief and the complainant will be given an
 
opportunity of enlarging upon his complaint. The *indvuna"
 
[cl:ief's deputy] will thereupon be sent to call up the
 
"libandla" [council consisting of community members] 
and
 
respondent with his vitnesses if 
any. When these people have
 
foregathered the complainant opens his case 
and is followed by
 
the respondent. They each have the right to reply, after which
 
the members of the "libandla" are entitled to cross-examine 
them. Other witnesses are now heard, usually tlose of the 
respondent before those of the complainant. Each witness after
 
making his statement is liable to cross-examination. The
 
parties and their witnesses withdraw after the evidence is
 
closed and the cross-examination has been concluded. The 
"libandla" then discusses the 
case, each member dwelling upon
 
the important points which appeal to him. The chief then sums 
up and the parties are recalled and the judgement is pronounced
 
by the chief. Everyone "bonFga's" (i.e., says the praise name
 
of the chief) and departs . . . In trials of this nature there
 
is no sworn testimony and the cross-examination is relied upon
 
to sift truth from lies. There are no rules of evidence and
 
hearsay and irrelevant evidence may be tendered without any
 
objection being taken. The extra time involved is of no 
concern. There are no advocates, each party relying upon his
 
own wits and those of his witnesses. If anything, the members
 
of the "libandla" are the advocates because in their
 
cross-examination they may adopt an extremely partisan

attitude. Evidence is not obtained in the form of question and 
answer except under cross-examination. Each witness is allowed
 
to tell his own story practically uninterrupted before
 
questions are put to him. 
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The trihpnal consists of the chief, his "indvuna" ane his
 
"libandla", i.e., the adult males of his following. For the
 
ordinary run of cases the whole "libandla" would not be
 
summoned.
 

Vhen the complainant and the respondent come from
 
different areas of different chiefs, there should-he a trial by
 
a joint tribunal. The complainant goes to this chief and makes
 
a complaint. The chief will then take or send him with his
 
witnesses to the other chief 
to have the case tried. If the
 
other chief agrees, the first chief will be present at the
 
trial and assist the "libandla" in coming to a decision.
 

If the respondent's chief refuses to have the case tried 
in this manner, the alternative is for the case to go direct to 
the "Inkosi" [King] for trial. 

If a man wishes to appeal against a chief's Judgement, he 
should go to the Lozita, Lobamba or Zombodze village (depending 
upon to which village his chief is attached) to lodge his 
appeal. lie should be accompanied by the chief's messenger, who 
would be able to give details of the case and the judgement of 
the chief's court. Cases at the royal villages are heard by 
the "indvuna" of that village. The conduct of the trial is 
similar to that in tie lower court, except that the "Inkosi" or
 
"Indlovukati" [Queen Mothcrj respectively are not usually
 
present. When the Lozita or Lobamba counsellors have come to a
 
dccision, it is confirmed by the "]nkosi" or the "]nd ovukati" 
as the case may be. If the case is an important one, the
 
"Inkosi" or the "Indlevukati" may take part in the trial or at 
least be present during the hearing of the evidence.
 

Appeal cases really ar un te a complete retrial. Cases 
heard at Lobamba and 'ombodze have to be reported to Lozita as 
soon as jqdpe.ent is given. Therc is an appeal frem these two 
courts to the "Inkosi" 

Judgements are executed by a messenger called 
an
 
"nusa". Eu is sent off as soon as possible after judgement
 
has been pronounced to make an attachment and to hand the
 
judgement debt over to the judgement creditor, depending upon
 
the amount of tie judgement debt. Usually the "inxusa" deducts
 
something from the judgement debt before he hands it over
 
(1940: 205-7).
 

One informant indicated to the present author that a dispute between a 
chief's sutjects car be reported to any one of a number of officials: 

Usual> the peo[]o (disputing) would go to the "indvuna"
 
(chief's deputy) first. hut sometimes they would go directly 
to the chief. It is not a rigid rule that a dispute must be
 
reported first to tLhe deputy. Also, some people go to the
 



'umir)lf orsng~b mr~he sevent o~the secretay set 

-1In'cusa" (personal representatiye of disputant) wil'l, be serf 

to report adispute. But the mnost common method Js for a 
depuity to be approached~ first. Eit it is nlso 'common, or the 
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Councils': "Bandlarcane an "Bn ankuu 

~At the-are>, of th f6'rmJa4political structure, in a Lchiefdom is the 
Hhe.Ieusually assumes 4his position~through hereditary r~ght, although," as 

,y interview and courit.data indicatesuccession formulations~ are not always 
cler eaed arise.~' All-my informants state that a chief is the,nd isutes 


ultiate *authority in a ch'iefdomn, buthe may~ not rule as jan autocrat. 1
 

There arc- two important councils which assist a chief: h ra council1 
("band lankht~uu)i and little council ("bandlacane) Th i-so-ran open. 
f-orum whereevery adultjhh 'in,'h chefo is entitled to ateid ard express his 
iev~ws .The latter is a\ smaller, s~elect council consisting of 10-15 
infuenialmen whom th chief&ihas chosen from among his subjects to sva 

-' i pesoa :avsr . The mebr f"adacn may consist"'of C
Sclief'ssbrothers, princes resiet in~ the area, or- accomplished commoners.a-

One informant described the differences between the "bandlancane" and 
"ban lakhul"a folows: 

"Bnlnae,"ltl couincil) fis fthe most important-<' 

couci of the chief's. chie can' t take any- case- without -' 

"badlncne" ieneeds this- council for- -everything. Thi~s'' 
<council can deal with cases cin the absence of the~ chief and!" ' 

~then report to him. It~cnhdl khot-(ad 
acusto) A person cosltwith,te 7adacne"about 

'"khona"in the :absnc :of the chief and then report back to-; 
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- ' p'eople in the area,' newcomerspople with trouble or sickness
 

school~s for~ childr~en." ~<~27'
 

'< Bandl-ankloulu" '(big ounciicl consists of everN mnan and 
woman under a cief'. hy(onclmmes are supposed to 
brifng allcmait to the'ch'ief~ For xamle the) may 
comilain about the 'operation)] of, the "ban'd'ancane. Tey
could~also compl~ain, that t'here' are, no pclinics in the ar'ea. The' 
chief k.o4 where' he s't'ads Li~e ,o'eautnJ byt, 
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ajlter, extensive quqst~ionlng,' these~Jnf,,)riants 'indicatedthat minor~ma-tters
 
wlbedsose rvatceliy Ite . andlJancane' . Som~e chief'with whom I
 

spoke-- par& cu'laJ8 i emnployed at a distant ,centre--said,'that the -relied
 
I's~a ntial-counci1 me ber ,,,~of
treif~onpt~s to 

jrats-at t--he-ir-own-d~isoret-1on.-A-=n-m nt-s- agreed-7t-ha t--t-h-ci ef must-:be
 

informed abou't tlhe operations of- the "bandlancane'*O
 

A-membert of a.,be' the owed1"bnlncn"describcd folldre 
after a ca'se has been initilly~he'ard by the "bandlancane". and subsequent'ly 
brought. before' fbandlaii1hul&l" I 

After he bandlancane" has had a preiiminary discussion
 
about th aei eets wihthe -community ; band lankhulu to
 
talk over theproblem. The chief and "bandlancane" will
 
[privtely] reach a decision as to who is right and who is
 
wrng If th hefo faction of~the 1 bandlancane" are,. ~
 

1Q dissatisfied with 'the proposed soluition, they~send~~e A ~I- -- ~II 
representatives to the area to investigate furthe~risf 
[pfarticularly true in a1 land case7Then, the~cas must b,~ 

hadagain'. The chief is not involved in the , iiia~l 11 1Ii 

p~rivate] band11ancane I4 discussion about the4 case butiA ~
 
involved in the [public.) "libandla etn n sbeun
 
priate decisin-making and sentencing by, .band lancane"~ 2II
 

Personnel :: 1>- 11i71$iI17711> 11 

~Chief: Mos oberor o Saz customary land t 3urecomment that a
chijef-s the uliaeatort nln policy in 141,;,rea--w ethe~r t he matter

ivolve~s land d'tiuoladutilisation, or la.d dispute adjudication. 
,His authority deriv.,s frmthe powers lenltrusted to him by he'ing 

IIn 
 clarfiation fthis prevalent view, one, well-e~ducated, young-chief, 
epaise to hi author -that~his primary roles do 'not~centre around land ~ 

mnatter pe e.Nr in his view is th chief pi ' i , cncerned with-, 

adit'r~ti mattes suha olcino ae.'~te, this chief,
alongwihmn),ters who exrse siia;iws&eiv httemst 
fudamental duities-'of the -mod ern-day chief centre on the~ implementation of 

sujets stanado living. As he explaiined:
 

I .The most impotant the chief is ~to look after
 
the~ welfare offhis peo6ple.1 Welfare means1 a'lot of things. It
 
means mnaking sur0e that 1 ~1 land
yor~eople 'haveenough to plows

Making sure Ithat dev~elopmzent' is t1 aking place ... The.chi'e
 

mu lokkafter social1 sevicles ,'hi h are 1required generally-"
 
-ad-s, s n'ools' etc.*'A chief must be "orward thinkinFr
17regardi ' ~ eple ~. . ,. e dIJloI s 'he 4ses hscpe 

r, e er s'.considerable 'conroil n po y.Vr 10 Jlaiian
-,,ipem -tatonb h a s,,; hel'm e r s-o f s
 

Inf16et. ia,.' a lncaneT' esse e n'c e s exe iplemen tpo 1ill
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subjects ofa chief-the chief~orhis deputy--the chief respounded immnediately
~by saying ."thie deuy.lecam htti structure- of power delegation is 
t radi t4ionaVI.1.~ 

Accordjig o Swa'zi: law and~custom' only v'ery important~< 
cases ~are to be reotdt h Y-ifo ot-o thecssare reported to tedeputyn Ee whnth hi~~cmsthecme Evens~ ent~ 

;~initiative. j~That way the deut ha oedrc:.ot 
 wt 
-17'subectsth of 4the chief] than'the chief. .Accordiiig to~ Swazi-~ 
Ila wand custom, the chief should not have to handle every petty
ti-ing If he had to, Vthere 'could bVe neatv effects. If -

-'-; 

thnsg through the deputy, people will feel fre to 
whatever they want to say.V If thin~gsgo1 thirough the chief,
 

- --people are bound to be a btreserved. ~~-
 VV~~Vy'-~ 

The depot), [is assigned) important respnsiblitis-
ore o rtc the chief's tim~e but also in ore ogv 

rom ortedeocratic process,~V 4VV -~T4-- ~'~-~~ 

Sic theV deuy must be selected~ f'~*rom a clan othe tha that',V of~4 the 

prov
~idie 
The~deputy'mutibesseected:ro assiststhe hief ofin
tha the,
 

"chiefdom; he attedsV andV organises all meetings and- courts; he screens all-
Vblusiness 1 "oplit an eussta individuals wish to bring to the' ,t

chlief.'V~Clearly, the deputy'~srole in land disputes~iin particular,4 is 
' significant: he hears 2the initial complaints; he chairs thL "banidlancane" -
-debates ab-out -'the'-meritof ~-a case; he shdlesa--Ian disut 

1 
fo ern 

before the "libafdla4 (cmunt council);lie chairs or~co-chairs, 'aloniwith,4

the ch-~.~.ief,; 4the public hein oftelnddsue he leads theK >
"adancane's" decision-'akiii process ,regadin the out-come4'of the - lan
 
-dispute, providing the chief'-with backgon inorato tV te cas andV
 
emphasising sain points.4<~
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respective chlefs'.,areas. At other times secretaries read letters from the
 
District Commissioner which verified circumstances in question, for example,
 
the marital status-of a woman (i.e., regarding whether her separation from her
 
husband was official and, consequently', whether she had the right to obtain
 
land without his-authorisation).
 

A well-educated, influential secretary in one chisel's area, which was 
recently engaged in a heated land dispute with a neighbouring chiefdom, took a 
very important role in handling paperwork penerated by various court sessions
 
(e.g., Chief's Court, King's Court, High Court). This secretary, who takes
 
his responsibilities Ps secretary very seriously, describes the role of the
 
chief's secretary in sophisticated terms:
 

The clief's secretary must receive correspondence. The
 
chief vill inforr the "libandla" about the correspondence. The
 
chief responds to some letters directly, but the secretary
 
drafts all correspondence. Circulars coming from ministries
 
are read by the secretary .since th1ev are written in English.
 
[note: not all secretaries are fully bilingual and able to
 
perform such functions.] He interpretw for the chief.
 
Government gazettes about new laws would he read by the 
secretary. He prepares statements by the chiefs and also 
special announcement s--tinese are signed. The secretary 
prepares documents for projects--drafting and presenting to the 
chief for work with the Iihandla. If approved, the documents 
are given to a representative of the chief to Tinkhundle--this 
regards a proposed project. Through Tinkhundla the projects 
are directed to the Regional Admi nistrator and on to the 
appropriate Mrini strv. 

Messenger: One chief's "umgijim " (messenger) told the author that his
 
responsibilities primarily involve announcing meetings 
to the subjects of a
 
chief and summoning disputants before the chief's council. In the situation
 
of a land dispute, the messenger might act as a local police officer by
 
separatin, disputants, by dissuading disputants from violent measures, by
 
summoninF the police 
if violence erupts, and by informing higher authorities
 
such as the chief or dtoputy and the official . of the Swazi lation Court about
 
the situation. Cnce the land dispute has become a formal case before the
 
chief's court, the messenger may be asked by the chief and his council to
 
investigate boundaries or other dispute-related problems.
 

One messenger explained his reasons for assuming his unpaid position:
 

I am "umijimi" because I am proud of the job. The only
 
times I am paid are when I provide a service like taking
 
someone to town. Then I pet a gift for my services. In the
 
old days the "urgi jimi- didn't pay taxes hut now he must pay.
 
He used to be excused freo. ther because of his service to the
 
comrmuni tv.
 

"Lincusa": One informant defined the role of 
the "Iincusa" in land
 
allocations by the chief as follows:
 



* 	 A '1 nci~a Is- a per~son wh o is~sent by somieone~ t~o g0
 
wo0rk, f or 1i Or "1ncusa" wIJl1 an'd th~e chief
0 t he go approacih 

or "indvuna" Sa a find'of mine wants toc "khonta" [iLe.
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tte-h *-o nhis beha-1 (as 'linc usa A-s " ic. - IVf-
speak to th "bandlancane and ".l;canda" a)Out him I willi,
 
say that lie is a good, per~son and should-be. acpet.. 

"lincusa" i land al-locations 'because of the difcl ositi on they kwould be---
in sh ould~~aland disput'e arse On a.xpand 

There can be probe'. Ifth erson whom, you help to '
 

S obtain land causes a dispute about the: land or otherwise
 
~misbehaves,then~ the council~ ("bandlancane"] will coet o 

andblame you. 'They, aAk, W.hy'd id you',say ,that this mxan wouldv-'<" 
be ok? wThe problem is thaty i~a ne-,jnw eroeYuhthn ou ca ne kow aeeiperson wll--> 
eog.Even if'.o hnk oknw:meewllhe s ;7'~ly 'can 

atup in ways you didn't exp'ct
 

___________ v'ry important role in land disputes-abirn 
~{inaformall yldefined oiie--ji s plyed by, 7imisumrphe" , the long-t erm, resient s- of - A,-

an, area.. s h~ut~young ren: whoarrivedearly .i 
reenl sete~racudbe "imisumphe (articularly in "ab se nc e o olde 

, men). The iistnphe" of an area maiy be~called upon b the Yihief's couni to 
testify at, a <public meetirn, about boundarie or ab.u th aur fln 

e xaspert witnesse inlanicases. Th r 
~-be~e~& nowed a leao't4n 	 ~Lat fth i in anfsbv -residence~ 

are daigbc~ h asO its~ original (or, earlier), settlement.- !

limpact. of~thi imisunphe" status upo theircutmnthltochefs h,;
"*bnlnae (injner ccil) As reoni ein isumrphe' they can -indirectly
 
influence. the outco-e of- land disputes'by -re'stating" histor-y in accordance;
 
wihcretpltclraiis but as members of a chief 's council,~ they'
 
can directly deide upbn land matters, includi.ng -land utilisation policy and
 
lan~d dispute' resltion. "Iiupe att inf luence land policUy2
 
directly wi2l~l desire membership onachief's~ bandlancane r;.-.
 

~All vyifrat saed t-ha aniy long-terc resident of an area may be
 
asked to testif y befor-e the--community abouit land matters-i memory servingQ
 
as a,substitute for or complement to witten land records. These informants,
 
a1so,indicated, that only those- long-term 'residents possessing exetional ~V
 

j 	 ab1.lities and high social stand ig willbeasked by a chief t~o sere a~s 
members of hs council. One chief explained: 

if a p~erson~i s, ppo'inted to "band'lancae' he can be~ an
iumpe' Bt iltdoesn' st and o' reason tha ifa person
 

_:-is a sumpsi e ; hhe ,s on -"ban Iancane" -It ii l~t -,be

aUv sable ":tha t1 nissh houl d par cipate in

'ia'ancane rocee Jngs-. 

http:includi.ng
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c. Ying and Qouncils
 

Structure
 

The literature on Swazi customary land law says very little about the 
procedures followed by the King and his council in processing land disputes. 
My own investigations were only minimally successful si-nce national officials 
either were unfamiliar with some new procedures introduced following the 
former King's death In 1962 or were knowledgeable but unwilling to divulge 
"State secrets"
 

Several schlars ( uples 1972; Kuper 194 7 a; Posen-'rinz I976) state that 
the national administrative structure Is headed by a dual monarchy- 2 the 
"Ndlovukaz!", Queen lother, and the "Ngwenyama", King. The two figures 
ideally try to operate in harmony with one another, reaching decisions which 
are mutually acceptable. The Queen Mother's centre is the larger national 
headquarters where ritual matters arc handled. The King's centre is the seat 
of the principal traditional court where the semi-traditional Higher National 
Court of Appeal has now been established. Both capitals, as part of the 
central Swazi politikai organisation, will hereafter be referred to by Hughes' 
term--the "Central Authority" (1972: 161; see Figure L). 

Poval villages (e.g., Lozitha, Lobomba, Zombodze) serve as centres for 
the coordination of national activities and as "referral agencies". By means 
of the royal villages, information is channeled up and down the authority 
structure. For example, a land dispute between chiefs or between persons 
belonging to different chiefs may be referred to the "indvuna' at the linking 
royal village who will hear initial complaints and refer the case either to a 
local council or tc one of the high courts at the national capital. The 
"indvuna" in all cases acts as a mouthpiece of the King. Informants report 
that in the past the "indvuna" at a royal village heard land cases between 
chiefs but now he ocnl' hears land disputes between sub-tinvuna under his own 
jur sdict o:n. 

Hughes describes in some detail the national administrative structure 
which is controlled by the Central Authority through various councils--some of 
which are responsible for land dispute management: 

therc is an entity known as the National Council 
(libandla lake N wane) which, together with the Monarchs, is 
the supreme indigenous ruling body. In theory this consists of 
two parts, the General Council (libandIa lor-hhulu) and the 
Executive Cormittee (libandla lencane), while the older Inner 
Council (licoco) is available to deal with specialised 
problems. The last mentioned may also play the role of a 
party caucus", as it were, which can influence the decisions 

of the Executive Com.ittee. In practise, it is the Executive 
Comimi'e which js rccopnised as the "Council' by the central 
governrent. K ye'rt heIesy, the members of this COrmittee are 
well awarc Wat ranv. Swac i regard the (-ne ral Council as the 
superior body; as thr National Council. They are, therefore, 
careful to avoid ta'~ing any action which might unduiv 
antagonise the latter. 
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Swazi iniormants (particularly if they are of the Dlan ni
 
clan and closely connected with the National administration)
 
usually argue-that land matters such as boundary disputes
 
between Chiefs, do not strictly fall within the purviews of any
 
of these bodies; but should be settJed by the "Ngwenyama"
 
(King) himself, in consultation with yet anoLher Council (or
 
selected body of advisors). However, as we shallI4e, "land
 
matters" impringe on many fields in which these Councils, and
 
the local-overnmental authorities in the Chiefdoms are
 
concerned (1972: 166-7).
 

Procedure
 

When informants were asked about the procedure for appealing land 
cases 
from a Chief's Court to national athorities, the role of "Ndabazabantu" was 
usually mentioned (see the following section for an e':planation about Lhe 
origins and functions of "Ndaba;-abantu"). "Ndabazabantu" is an official 
created by the modern bureaucracy introduced by the Eritish, but,he serves to 
link customary Chief's Courts to the customary hierarchy of national councils. 

When a case bctween a chief's subjects is transferred to the national
 
authorities, a chief must provide authorisation. When a case between chiefs
 
is transferred, one chief must 
either refuse to meet with Ndabazabantu"
 
(usually at Regional Administration offices) or otherwi se rtfuse to accept the 
recommendations of Ndabazahantu" after a hearing. In most situations, an
 
appellant will be assisted by an official who acts as his "]incusa" (i.e.,
 
official representative. Sometimes "Ndabazabantu" is bypassed and the King's
 
councillors are approached directly.
 

One chief described in theoretical terms how a land dispute between
 
suhjects might be appealed to higher authorities:
 

After a (chief) has heard a dispute, he may (authorise
 
that it be taken) to "Ndabazabantu" [located at egional
 
Adninistration offices]. After the matter has gone through all
 
the (required stages . . . like a preliminary hearing before
 
"Ndabazabantu"), thcn it will go to Lusaseni [Yinp's royal
 
kraal]. The two disputing parties will be called.
 

The case is heard for the first time when everybody is
 
present . . . all persons who are knov:ledgeable may be
 
present. (On the Lusaseni side), the councillors will be
 
present. Maybe not all of ther will be there. 
 Those present
 
sit together with the King's "indvuna" (deputy) and exchange
 
opinions. The "indvuna and councillors are all (equally) the
 
King's advisers, but the "indvuna" assumes the role of chairman.
 

Another chief who recently appealed his own land dispute with another 
chief described ho' a land dispute between chiefs right be appealed: 
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If I were to have problems with a particular chieftaincy, 
I would approach the other chief. Let's say that I have land 
here but there is no river which is usually the boundary. Or a 
boundary could be trees and stones. But If there is no clear, 
marked boundary like a river, and somebody messes with, say, 
boulders which are serving as the boundary so that he can claim 
the area as his, then the procedure would be for &l to lodge a 
complaint against this chief at his royal kraal. We would sit 
down and discuss the matter.
 

Usualll the chief and his closest family inerbers will 
first discuss the case--there has to be someone listening to 
the case when it is discunsed. If the two chiefs and their 
groups (when they meet) fail to reach an understanding about 
the matter, then they would approach "Ndabazabantu". This is 
the person who is responsible for disputes hetween two chiefs. 
It is possible that the two chiefs would expand tLeir private 
meeting to include members of whol e communities, but if one of 
them just doesn't want to listen to (prel i.inary discussions), 
then the two chiefs and their followers would be called before 
"Ndabazabantu". The chief brings his supporters and the people 
who have knowl edle of the area . . . that is, where the 
boundaries should be. Usually the chief will have around 
thirty or forty followers with him. Everybody will listen to 
the discussions and there should be some kind of solution 
proposed.
 

The meeting will take place at "Ndabazabantu's" office.
 
He will act as chairman. Someone will take minutes. After a 
lot of discussion, a verdict will be reached either for one or 
the other chief. 

Say "Ndaba'abantu" decides for one chief and the other one 
thinks the decision is unfair. The (latter) will go to the 
King--actually the King's "indvuna". "dabazabantu" must first 
(authorise) ii,, to take the dispute on te the Ying. The King's 
"indvuna" will set up a date for the hearing, and both chiefs 
as well as "'dalahabantu" will be present. 

(On the a:sgned day), "Ndabazabantu" will state the 
case. The (disgruntled) chief is allowed to stand up and 
explain his case. He states that hie is disqatisfied with the 
decision of "dabazabantu" and be says what he thinks the 
proper outcome of the case should be. He also says why he 
thinks the land is his. Then the other chief is called upon to 
give his side to the story. The councillors will ask 
questions. Everyone asks questions (of opposin; parties). 

When all has. been said to thle sat isf action of the 
"Indvuna" and K.in councilor, they send evcrvnn. away whiile 
they decide thec case. Or mave they will tell f:ver'onc that 
they must cormc hack another day. When the FinV'P. councillors 
do announce their decision, they may go alon; with, the earlier 
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finding of "Ndabazabantu" or they may come up with a new
 
decision. They will give reasons why tho land -belongs to one
 
party or another.
 

When the same Informant was asked if the King is involved in these
 

proceedings, he stated: .I
 

I'm not sure. (1 think the King is only involved) if one
 
of the (litigants) is dissatisfied with the decision of the
 
councillors. The King may be informed about the case from some
 
of the councillors. (In any situation), the King will
 

eventually be involved in the case.
 

2. Modern Forums
 

One area of transition in land administration duties involves the
 

creation of agencies associated with the modern political/bureaucratic order.
 
These agencies, when operationalised during the days of colonial government
 

(ca. 1930s and 1940s), operated in a dual system of administration: first, a
 
team of expatriate officials headed by a Commissioner appointed by Britain,
 
and second, a tribal administration appointed by and functioning under the
 
control of its acknowledged leader, the Swazi King. Following Independence in
 

1968, a complex administrative system was fused together from parts of the
 
dual hierarchy: the colonial-era authorities (Tinkhundla, Ndabazabantu, Swazi
 
Courts) and the traditional Swazi authorities (King and chiefs). Despite this
 
general administrative merging, two separate systems of land administration
 
continue to operate.
 

A fundamental problem, which requires further research, concerns, first, 
the powers of chiefs and their councils over customary land matters, and 
second, the ir-pac which modern administrative officials have on chiefs' and 

councils' authority over customary land matters. ,yvinterviews indicate that
 
many Swazis are confused regarding the origins of various modern authorities
 
as well as their current roles and functions. For example, nearly all my
 
informants agree that the Swazi Courts and Tinkhundla cannot handle customary
 
lard matters, and yet my observations at Regional Administration offices
 

indicate that Pegional Administrators, Tinkhundla officials, and Swazi Court
 
Presidents are usually well-informed about customary land disputes which come
 
before customary chiefs and modern Ndabazabantu (see discussion below). More
 

information ahout points of interface between the customary and modern
 
authorities v ii likely reduce confusion about operational realities as well
 
as encourage the development of a more efficient system.
 

a. ",daizahantu" 

A "-Ndahazahantu" was eppointed in the pre-Independence period to each 

district office. A Ndabazahantu represented the King in his district and 
acted as a liaison cfficcr between the district commissioner or district 
officer and the chiefs in the district whom ie had the power to summon to his 
presence. As Europeans had little understanding of Swazi customary law, a 
Ndabazabantu Yas charged with hearing criminal and civil cases involving 
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Africans. This duly was transferred to the Swazi courts when these were
 
constituted.
 

Today, a Ndabazabantu exercises many roles (e.p., settlement of quarrels
 
involving customary marriage or loaned money), but his most important,
 
confusing, and controversial role is that of "ressenger" between chiefs and
 
the King in land dispute situations. He works in conjuinction with the
 
Fegional Administrator and is paid for his services. Interview data collected
 
by the author indicate that Edabazabantu's power to summon chiefs disputing 
over land is frequently rejected as illegitimate. One chief, using words 
typical to many informants, rejected the possibility that "Ndabazabantu" can 
legitlr.iatelv play a role in land disputes between chiefs: 

"Nda azahantu" is inferior to a chief and has no right to
 
summon a chief. If I were involved in a land dispute, I would
 
only answer to the 'ing.
 

Another informant, an urban land supervisor in a regional administrator's
 
office, described "Ndabazabantu's" role:
 

"Ndabazahantu'" doesn't deal with land disputes; this is
 
the King's responsibility . . . "Ndabazabantu" is supposed to
 
be like a chief in the urban areas. He is not a part of the
 
traditional court of law. He has no involvement with affairs
 
of rural land.
 

Chiefs can talk about minor land cases with
 
"hdabazabantu"--like where boundaries are supposed to be 
located.
 

In the rural areas criminal cases--like theft and 
bloodshed--can be reported to the police and the chief takes no 
role at all. The chief may even take cases--civil--like 
"Ndabazabantu" does in town. "NdaLazabantu" handles cases of
 
people in town which involve people owing allegiance to
 
different chiefs. So, "Ndabazabantu" is like a chief in an
 
urban area.
 

When asked how a chief who rejects "Ndabazabantu's" role in land disputes 
can be forced to report, one chief stated:
 

"Ndabaz;hantu" has the powers to have this person fined or
 
put in jail. he could bring (the chief) before the traditional
 
court. This would also happen if the chief refused to go to
 
the Regional Administrator or a meeting of Tinkhundla. 

The law provides for anyone who fails to report when 
summoned by t, proper authority. If a subject fails to report
 
to the chief, then the chief will report to "Ndabazabantu" who,
 
in turn, summons the police. That has happened in ry area.
 
One person was called to answer to a certain charpe, but he
 



-25

didn't turn uQ. After three calls, we reported to
 
"Ndabazabantu" who sent a message to my "umglgimi" [messenger]
 
who said that-this person had to report to the royal residence.
 

In one case I witnessed a chief who was disputing with his neighbouring
 
chief about boundaries refused to report to "Ndabazabantu" after several
 
summons. "Nebazabantu" finally travelled to the area in dispute, accompanied
 
by several police officers. When they finally tracked down the recalcitrant
 
chief, they requested that a meeting involving the disputing chiefs, their
 
core supporters, and "Ndabazabantu" be held on the spot. The chief made
 
excuses about conflicting responsibilities.
 

b. "Tinkhundla"
 

ADother modern agency, the "Tinkhundla" (sing. "Inkhundla"), are first 
officially mentioned in colonial government annual reports in 1954, although 
archival evidence suggests that "Tinkhunda" are a pre-World War 11 system. 
Forty TJnkhundla are organised nationwide at the district level for the 
purpose of grouping chiefs into administrative units. The leader of an 
"Inkhundla" is called the "lndvuna" of the "nkhundla" and, like 
"Ndabazabantu", has the power to summon chiefs to meetings. At Inkhundla 
meetings chiefs often discuss development issues; at one lnkhundla meeting I 
attended, the constituent chiefs called together their subjects to hear talks 
by government nurses regarding inoculation and other health concerns. 

In some ways "Tinkhundia" resemble the royal homesteads in that "tinvuna" 
are appointed by the King to oversee their operations. However, the
 
comparison doesn't go very far since no territories are under their 
jurisdiction and no subjects cone under their direct control. 

Although the "Tinkhundla" were originally not granted executive authority 
and served as convenient organisations through which district commissioners 
could meet and talk to chiefs (see "Tinkhundla ... " n.d. and -'inistry 

1978), it appears that they, again like Ndabazabantu, sometimes have 
assumed controversial roles in land dispute situations. Some informants
 
stated that "Tinkhundla" occasionally refer land disputes to proper
 
authorities. Some informants algo report that "Tinkhundla" offices 
occasionally handle minor land disputes; however, no data are available on the 
nature of the disputes, the type of proceedings followed, or the disposition 
of the disputes. Several chiefs noted that they are confused about powers
which "Tinhundla" may assume over land matters (particularly land disputes), 
about types of land control which they (chiefs) retain, and about the role to 
be played by the Central Authority. 

Swazi Nation Courts
 

The appro:.:Fnattly twenty-five plus Swazi Nation Courts (see section A) 
are not express]v prohibi ted from hearing land disputes, but all my informants 
stated that theS courts mav not play a direct role in land disputes. The 
Swazi Nation Court can only handle land cases on other pretexts. For example, 
a person may destroy the crops of a person whom he claims is improperly using 
his land. Or, he Ma' assault this same person. Ir these situations, the case 
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must go before the.Swazi Nation Court as either a destruction of property case
 
or an assault case. Questions about customary land-rights cannot be heard.
 

Although the Swazi Nation Court may not decide upon land cases per se, it
 
does have an impact upon land matters heard by other customary law forums. In 
other words, when questions about land rights are heard by other forums (e.g.,
 
Chief's Council), following a judgement which the Swazi INation Court has
 
pronounced on a matter 
 unrelated to land, council members may be influenced by 
the Swazi Nation Court's earlier interpretations of case merit and disputant 
reputation. In any case, the Swazi Nation Court does not have overlapping
 
jurisdiction (along with Chief's Court) and does not serve as 
a court of
 
appeal in land cases.
 

One informant, a formally educated chief, explained why "Ndabazabantu"
 
but not the Swazi Nation Court is empowered to handle land disputes:
 

I don't know if there is an (official) reason (for the
 
separation of powers regardin, land contrcl), but I do know
 
what makes sense to me. "Ndabazabantu", as I have been trv ng
 
to explain, las no authority to judge a case but con reach an
 
opinion. he must report to that person who has autheritv to
 
judge . . . the King. The only person who can rule on land
 
issues is the King.
 

If you got the Swazi Nation Court mixed up in these (land)
 
matters, there would surely be a lot cf confusion because they
 
(Swazi Nation Court Fresidents) are used to judging. The law
 
agrees that they should judge, but on this matter (land), they

have no jurisdiction. They cannot even try it (land matters)
 
as a case because it is a dispute. "Ndabazabantu", being used
 
to listen to and looking into (land matters) fully as a neutral
 
person on behalf of the Kin,, can give an objective orinion on
 
what he has heard about the dispute.
 

nore research needs to be done on the relationship between "Ndabazabantu" 
and the Swazi Natinn Court. Pelevant research questions might focus upon the 
role, if any, of SwaziCourt Yresidents in land disputes heard bv 
"Ndabazabantu", and the possibilities for referral of land disputes from Swazi 
Court Presidents to "Ndabazabantu" in addition, the role played Ly chiefs 
after customary land disputes have been referred to modern institutions needs 
to be better understood.
 

Figure A shows Swaziland's dual court structure and Figure B shows
 
Swaziland's land administration structure, including forums responsible for
 
land dispute resolution.
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V. LAND DISPUTE TYPOLOGIES
 

The extensive literature on land tenure in Swazilad makes very little
 
mention of land disputes. Hughes discusses the historical background of
 
boundary disputes between chiefs (see section III 
and section E below) and
 
cites a couple of cases. H-e also describes how a land dispute between 
a
 
chief's sujects can erupt when a migrant labourer returns and tries to lay
 
claim to his reallocated land. 
 This research paper aims to provide additional 
background information and field data about land disputes.
 

In this section, actual land disputes are described according to dispute
 
typolopies. The typologies are based upon six disputant dyads (e.g., 
family

member vs. farilv member). Disputes within each dyad are summarised in the
 
form of case studies. Th( orpanisation of cases in each disputant dyad is 
as
 
follows: family member vs. 
family member dyad (cases 1-4); subject vs.
 
subject dyad (cases 5-9); subject vs. chief dyad (cases 10-12); chief vs.
 
subject dvad (cases 13-15); chief vs. chief dvad (cases 16 and 17); and
 
Central Authority vs. chief dyad (case IF). 

Disputes have been organised primarily according to disputant

relationships within the political hierarchy (e.g., 
subject vs. subject) and
 
secondarily according to subject matter (e.g., boundary dispute) for four
 
reasons. The first 
two reasons involve informants' data presentation to
 
anthropologist: (1) informants describe 
cases in terms of disputant

relationships rather than subject matter of 
disputes, and (2) informants
 
describe most cases in terms of 
several issues under dispute (i.e., succession
 
rights and boundaries) which makes classification of disputes according 
to
 
subject matter difficult. The second two reasons involve the anthropologist's
 
preferred style of written data presentation: (3) classification of disputes
 
within disputant dyads 
clarifies disputing in terms of Swazi political
 
structure, and (4) classification cf disputes within dyads avoids heavy
 
concentration of disputes within one 
subject area (e.g., boundary) and in
 
disregard of variant political circumstances.
 

Cases representing 
a wide range of problem areas are selected for
 
presentation (total sample consists of about 200 cases). Some details are
 
missing in case descriptions when informant was unclear or unsure, when
 
informant provided details which seemed inaccurate, and when case was in
 
progress at time of anthropologist's departure fiom field. Other details have
 
been omitted from case descriptions in order to protect the confidentiality of
 
informants.
 

A. Family Member vs. Family Member
 

1. Background
 

Disputes between fanilv members involve 
several dyadic configurations.
 
The most common disputing dyads revealed in the course of this research
 
project are: brother vs. brother; son vs. mother; son of homestead head vs.
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~t aes the case tol the- hie'f's Cut The coni 
 toha
 

,pubi metng,'but ashe-fail'~"h
i' s to appear~after'thee sumnmons, a' group 'of'
 
ab~ut twenty men, go to the d 


-''l 

p rat nes g Y,is aggressive
'ordthe delegation. HNe refuses to answer questionis and is'armed. The'
 

_de'legationc'allsf in the&police.r "Ij
 

Ve 'little pr'ogress is m~ade 1as far as getting Y to cooperate, the,

delegation approaches ~the ter to~iquire. abou thEe land rights original4y


:de'signa 'ed by the,,family council. The. mo~ther speaks outi favour of, Y,.- The,

de'legat ,on aipuzzled about bow t o -poceed since the believ 'tat 'is' in the,


rih.The at'I~pont matter privately, 'and,af ter soi y ttr
e he 

toute mothr -and ask that , se reommend other witnesses,: Sh 'erf6rs_t'
 

-Lh f'a~t e brother and several othe, ind idual~ h'* t 1 b o6her
 

'I' 

i 
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seems to favour th, younger brother, Y, but fails to speak conclusively. He
 
also does not appear before the public meeting of the Chief's Council when
 
summoned.
 

The Chief's Council ultimately decides in favour of X. They justify
 
their decision based on the substantive facts of the case as well as the
 
credibility of the litigants and their witnesses. Firs+ , ,Xhad apparently 
been designated leir by his father. Second, Y had begun building without
 
introducing hitself to neiphbours (i.e., legitimating his arrival in the
 
area). Third, Y, the younger brother, had been aggressive towards X, his
 
older brotiher, moving the wire fence without consultinp him, and in the
 
process, destroyed his banana crops. Fourth, Y had been aggressive towards 
the chief's council and had ignored summons to attend meetings. Fifth, the 
witnesses of Y had been unreliable and unclear. His father's brother didn't
 
come to the public meeting, and his mother had admitted that she had not been
 
present when the land was originally divided. Father, she "knew" where the
 
boundaries were supposed to be.
 

Several cases in the sample involved one family member trying to evict
 
another family member in assertion of inheritance rights. In dh-sputing dyads
 
involvi np en, a son of the deceased homestead head would try to evict another
 
brother and thereby assume sole control over the land. Or, as a second
 
example, a son of the deceased homestead head would try to evict his father's
 
brother. In disputinE dyads involving women, a son of a deceased homestead
 
head would try to evict his mother. Often such an action was instigated by
 
the son's wife who wanted sole control over land and other matters within a
 
nuclear fatily unit. Or, as a second example, the affinal kin of a woman
 
would try to oust her from the homestead after the death of her husband or
 
would otherwise limit her land allotment so severely that she would be forced
 
to seek land elsewhere. As a third example, the consanguinal kin of a woman
 
(usually her brothers) would try to oust her from her natal homestead
 
following the death of the parents. In one disputinF dvad involvinc a woman
 
and a man, a woman, who had contracted a Western civil marriage, successfully
 
evicted her husband from the land which he had "'khontaed" for; members of the
 
Chief's Court stated that they would not uphold his appeal to them since the
 
divorce case brought before the Western Magistrates Court had complicated
 
matters.
 

Case 2 describes the attempted eviction of a deceased homestead head's
 
brother by the head's son and Case 3 describes the successful eviction of a
 
deceased homestead head's daughter by his sons (i.e., her brothers).
 

Case 2 (data from case before Chief's Court):
 

A man (Q) claims during a hearing before the Chief's Court that his 
brother's son (Y) has been ordering him to leave the land of his deceased
 
brother. X says that after the death of Lis brother, the heir to the land,
 
his nebew (Y), had been too young to keep the homestQad running so he (X) had
 
assumed that resoons ihi ty.
 

The jounF mar (Y) , in his own defense, argues bf ore the Court that the 
problen lies not with disputed residential rights but rather with disputed 
plowing fields. According to him, he had plowed a particular field for five 



yersunt~ te'.ppr ese nt ye ar when' h1i5uncle suddenly announced that bhe was
going t o prow i t The unl rcee '~do so n tl eh(Y)tredto ~h
~~ef~e~dI~thefi~ tod~h~s nphw thatJif,he,Y) ,tridpow-th-o n he uture h e' .(X)~ would le heis cattle. trampl~ethe crops. M -hs hreat, ozr

hbuesi~ead~ h ?'A~hei~ s kother,' of~f thehoe-u----e7jds L-f ei h'i- actiCjon - nt E~e- 6iun ds ,tha L, he was- heir to Lis
fat1erfs -laiid~. .' Iopposit-ion t~o this ation,' arguied ~th at~as "father"~ he 

shud-be accorded .duei~espect and deference.~, 

~ The Chief' Cortdecides in fa.vour of .X and reprimanids Y forisr pe
of his eles nldn ebrso h he sCut and X, hi fatherz .
Tyi warn~the youn t ha L he a ked t o fherzmian ii1be leavethlan 
do'n ra i'ftheryp'is brother respectfully. They also cite examples- oftheoungman s'general( aggressivness towards~member of he comi4 i y iJustification of~their harsh. sentenceA-w7-.-~ 

Case 3 (data frominiiformant Y):X±-.h--
-

On oa a on childrenby,,a mian w4ho deserted her. She stayed at
her. parents' house, supporting her'slf 4 and her children throig main an

Ssellinp handicrafts. She' bought some cattlewi4thher savigs. -Sheneededt 
k.land onliy for a rsidence but not for cl&1 vaion- othe than a are-

Af ter, -her parents died -, her brothers _nherited control over the land .<~ 
~ They informed he tat since bridewealth-I{ad never been paid for her as she 

Shad never maried, shewuld have to reilinquish he ow$n cattle to. them' orA 
leave the homestead. She refused to accept thi uliau. hIsed 


'~sought out a sympathetic distant~clan "brother", who lived in an~other area and,
-begged him and his 
ife (X) to take -her 'and her young children into their~
~~~~~~-d alettingher build 1temporary dwelladgii~ e
hoeta.The) a'grcd 


-' n~ngiig e
Sgarden pace.$ Sheborrowed lan~d el~sewhere to plow and used her earnings to
buy other food products. S1he~is waiting for her oldest to reachson 

adulthood~ at wichtime he can "khonta--f or her.- ~ 

"" 
-

Thswmn-eivdshe~had no redr~ess to her 
familycoucil nor the 
~right to lodg e -a complaint with the Chief s Court wihch usually orders that 
familiessettle "domestic" disputes- on htheir own. As she was never married by,.

4,customary~or~VWetern rites,; she, couldnti' the Districtapproach Commissioner or
teXgis~tae f or chl upotfru herb former hsad Her only viable)


option was to mblseher kinshi p netok o upr 

-One common type of case w.hich develops within th~e extenided f amilyui
involvsrgt to landscarce- resources on common p--,- '-4
 

Case 4 (data from cs bfr Chief 's Court):-


Aman, X, ,hp own awattle tree which his brother, Y, claims eogto him. X clais tat the tree is locat-ed on community property and can-'t, 
legit'imatel% be claime d by- Y. Y bec.omes furious and that, downsays chopped. 
-th eebcuse he alous of his chlrnan eet.'-i 
 the -fact t hat 1)e,-.
has no. Ch l-dren himself Y accuses -Xo~f wit-chciaft. The 'brother.s ar: ,ad 
aebeen) on" suc hoseJ1 te~rmis tha' tey_ at temp no 'econc-lia 6-n rother 

y or s the c'ase to the'' ch f 's deputy. 



Xpresents -his~ case before the chief 's bad),ankhuu" li~e claims that he 
thoughjti, onae ow~ned the, t~ree No witness can verify who planted th reo 

wh en. X thewnutters a~counter-witchcraft accusation against his brother. The 

che eoe fuiou~s ab~ou~t thi s impLie_ d__threat and comments a-i ly -t,.hat )
will-be -f~ned a cow i~fIhe ever miakes a thYea ni ng i it hhaf t accusat ion n 

agin A"andlancan'e meber~note tha X ilels ehed 'respon sible if 
sickness~ or deat-h'shoul befall Y~. wr I -,' 4 

4v Xis asked if he has any questions to pose to Y. Xthen asks Y whv lie is
 
Sdenying that he threate~ned him (X) Yrfue to aniswer.'>The thief 4anounces<
4that the case will4 be abandoned for the momr -.buit ever preen knw -' 'oe 

-that after iiany~years of bitter disputes between the -bothefs,< no solution can~
 
~K6i~s1~ ,rechd.- Lan ,ihts .yh Vf the rigi 15~ ce ,of disputes

4between the brothes, but at ''pes4 ent such, dispue represent~ the' pretext:-f or i

'<. 'B. Subject> vs4.-Subject~; ~- ''2-4 

- 4A 

acquisiin-s(landgrnt -'fo chie /neghou- ladla) 'or -ed 

reieta sit 'budrisidvdul
an ue de.. aencin
1an~~d-use4"(e.g. cattle paths, grzn ara eb'cssc water); or<


~redistributionofJad1(eg'. resettleet fr,,,4-\ilopm pupoe or 
"-4reclamation of unused land from iniiul"wer,. codn to my ~4 42 4.i nf or-mants, rising land shortages, occurring'- &er the,last, two or three 'decades~Y 

2'.~-.i-ndenely p~lated-ares have resulted -in. a,-rnew kind --ofdispiute communit
 
m~embers force a long-tm 4 s4excess" land
torlnuishi In as-dy 4eiet 

v4-4acant land could4 be fou'nd for 'newcomerssorreidets ih nufiin land.4 

-Disputes' etwe en subjects are enc'oragd by the constant layering over.,-.4
and, cndonptradilction, of land, rights, in th utmr adtnress r. hna 
-individual 'acquires''rights, over land -ll-requirements of"his-tenurear 

4usually not specifie'd/)o~vr circumstances ca.crpup during ~the cour'se 
of44444hi own4444 hi tnr. -,Ior decndns esence, 4customary1 lanid "ownership 

4444is,4-nfot static;j it is-cbntinually reoddbIvindiv idual and societal forces~ 
4444such-las: 
 actual'6occupation of land by owner; use4 of- lands by owner;
of "owner' in communit;Aol adrqiemnso4agr 

sadn
 
-adcmuiy
 

Z4-'"4 

'The mao iniio tladdsueisapviling standare, o~f, good ~ 

neighbour-lines n sharing wihnte commnunity." Land is beiv to be a 

4
 

comngo.Disputing is frwe pnas dsruptive o this sanidard;
 
moreverit ephassesindividual rather than group ineess
 

1iughe s describes a typical dispute 'between4a" chief 's.subjects wh~ich44 
arises when te unused land of one subject is reaIJlocated to the other. Such:
 
di'sputes .are'4c4ommon i~n miy- owyn samiple and ref lect4.the im~pact, of 'oderni
 

developments--e4g , ranepomn opporturft{es--upon. rura - land-rights4.
h UI1iIb~ the vari-ety of'consi.dera <jons which local 

au hoie mst 'entertaiin when decid'inp abou dispu~ted. 1and .r-ights,i 



For exm.eamnmyhvaqurdBnuOnrhpo 

fiel, an susequntlygon f or mny yars s 'a miran 

fac~tatheha nve',,-elnquishdh 4 i' meberuOship of 
Forunty e1s accordng tote stric letroe wz 

field, heab sabone. gonIte seond mianyas alsoacquired 
Bantu-OwnerThep oWf thea hve plactd ~acto wa<b 4 aofthe the a~li 

anThs mightisee oh tmenn ofathose :" peo be sthe 
44 

fa~~~~~~~te tha ers ofacodngthhi~m redte'"'Jko.. 

dosount cahe~s, th stricdu'upeaa.wol rbbyhpeht 

incuchmay;aseis taLItidt'e~ath&-Ownershpld, ofer 'the eturne ,
 
migrad hewablan e u ne If-cquinre>fus,,ed44~~
weireth Ch&6d~ifdom.l 

antuemwnder is od fild heiwo t\beof<ete..ato,,,, wa 
placsed o n £e'iythe44thie lateW~'~ ariaagis the.~~4 o4f 4wihe ~ 6 

reaie 'his, membership' ' of hult'aComn -6r-xmnd 

A44"'&4'444 before t~ onme. to th ste Che n i
CounilThiudi~h see'dsuse wih"of 4terltveh ia 
tolaisF thdme adion~ao1 which~~tey w'eould. xpet both p44adties ' ~ 

~4444...''44whchvcordsndrri can afec whoe4syst.eim.tif f anhy pecrse oos ~'-4 44'.4 

righ44 apatcua pace of arbl lan arek his4~ 

irequeinshp. t theA4*~ dtorLI th anpre-i usL.Lt tuncono 

cuiat' ewby hdi sow oher;i that isieft asthallocareuedto 4 

4~4~4.44444.4- ir to an 4 d .hich'lwa felmerlyoulivbedb anpo~,the hose
 
oreaso'soemreisisr If therehv bee4,Ian
 

Re-Occupy~sggete rthnfit dinthwlbe7i hat heais 

rememered.It jSeare Yit ca obiuto aseta4eee~a 

- 4 4Cancilh "woulndatta dstiess pedthe acur (Huhes4rv'444~ ' 
1972:
15172)
 

44cVams~ ~ ~ae ls -,4. lc kaW il;u
.4 4,, ~4 '4444,4-~< ,a~~4,~~'4t' 4~ 44~44 4 '44 '''4" ,4,.444.44.4444 #44~~4.k4'2 4 

~ ~ onw iadma pa , t e 4 U444- 4 4 4 4 <~,.4 t~ ce 4444444444 . , ~ '4' 
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2. Case Studies
 

The land dispute described above Involves acquisition rights, i.e., 
legitimate access to land which a chief has allocated to two different 
subjects at different points ia time. My data confirm Hu.hes' assumptions: 
individual circumstances determine whether the chief will] side with the 
previous "owner" of the land or with the newcomer. In one case reported to 
the present author, the chief sided with the former owner who had been 
perforring labour in South Africa for a short period. In another case, the 
same chief sidcd with the newcomer since distant agnates of the former owner, 
who had never resided on the land, were tryineg to lay claim to it. In one 
case 1 witnessed, a member of the chief's council allocated to a nex'comer a 
portion of land which was currently being used. As the council member was 
influential, the complaints of the current occupant were suppressed. 

Tie following case demonstrates Vow a noman fought to rpcover land rights 
when her mother's plot was reassigned by the Chief's Council after several 
years' abandonment. 

Case 5 (data from interview with X): 

X (a wo,.au) was in Johannesburg working when a man (Y) noticed that her 
family's land was unused. He approached the chief's council and asked to be 
granted the land through "kukhonta" for the use of ?.s brother's son. The 
authorities agreed. 

X notices one day while she is in her home area that someone is using the 
land. As she has no brothers or interested mother's brothers to help her 
lodge a co-plaint against the authorities who reallocated the land, she 
approaches the royal kraal on her own. She tells the assembled crowd that she 
wants to maintain land rights on behalf of her ailing mothcr. Toward this 
end, Z ennaes the assistance of a princess who initially received the 
"kukhonta" gift for the land fro her mother's father. The princess testifies 
that in earlier years X's grandfather had tilled the land and regularly 
contributed ground nuts in tribute to her. According to her account, the land 
had comc into disuse as X's mother was ill and had no sons to plow the land. 
As X's mother was old, she reportedly needs the land for retirement. 

Y also secures the assistance of a member on the chief's council (a
 
royal) who states that Y has performed the required acts of "kukhonta", 
including transference of "kukhonta" tribute. The council decides in favour 
of X. 

Following the decision of the council, X returns to her land and cuts 
poles for a traditional fence. In this way she has scated to the community 
her intention to erect a homestead site. 

Land disputes invol viyn a grant fromn one con.un it meinber to another 
coim unitv merhc r cannot e. sr, accordin to one c]iuf, ri ncc land can only b 
granted by the chief in council or by one farily membcer to another family 
member. However, ever when land is granted withLi n a farily, th- chief's 
council should be informed (in the evet t of subsequent disputes). As evidence 



444 

c) tisr Ie h sreea cer wi tnessed, many t sh nh hi*a fatd ea)r lo
aprached the council to inform.th embers ta ehdaloate. ,,lt '
 

,landcion the ~fa mif-olig o his' mature son.
 

Disputes about land loans~ normaflly ars whe th orwr eue o
 
return land upon the request of th~e owner Som~e t mes the borrower o h
 
descendants deny 

.
 

Oitteln a m~erely loaned 'to't -, R h hyiss 
that' they have acquired ownership rights overs the ladnd through "kVta! o~0 

prmianent Y'nd' grant.: In cssinV ihteln asbe ondfrmn 

easdi futeorginal winsssto~the tranaction are~ dead, such contentions 
ar ifcltt rv r disprove.~~4,i~ ~,' ~~ 

Several ciisplutes over land loans reported4 to-the &researcher had resulted~ 
in violence, including a'killing and 'des truci'ton of, crops. 1 The following~case. 
dem~onstrates an interesting princi'ple of customary43.aw which was discovere~d in 
two cases in difrncif'areas.4 

Case_ 6 dt rminform~ant who is mnember. of chief's~ council': 

A an wh 'ha loaned a'field9~to aneighbour informis him diteectly before-~44'4
 
.4plowiflg&t-the op ing~of the surwmer se's'onta he'wants to'resume useof1.is
 

'
 "fiel'.' 'When t-he'neighbour 4seems' reluctant ~to .relinquish'4the'land,4 the lender~
 
then4 inom sta he~w'ants ~to-nb't, r''eins f the
L~utoi 


-i"-'Chiefl's,.Council t.insu're that ,hisl'44-ld oonis reture.:T -a thortie 
t that he has conie thrlma'' us),y andthey are not 4wiI~lling t'o"Lell.'him to at a season 


4~andleh4"- the. case44until the wifnter. season,. Thyas~nomtebroe that
 
hemight~be plowin the land for the last season.'$'U ( ~-~'-44
 

,The lender is angry thL~h con.,h ie h borrower a year' -A4'4444
 

Hesatsthat Vthe~ council-± 44en1D'~ nave taken this action' s'fce they

~favour the "borrower. In asserti'on of 44his'4erceived rifghts, 4the 4 lender wats.
 
until the bd'rowe4 4 s maize crop4''"4444o' 4'4r-' an~d 'with a 44has4 4nearly'4matured th~eniarrives'4 4 

saa of oxen ~and4 plows4'44 it down.4 

At, thi pithe borrower approaches the authoritie~s for redress. The
 
4, 4~lender is fined five cows' fobr d'isobeying the' orders of4 the chief's cuncil, 

4±zhe-bro is fur'ther 'instructed Voplow44thelnnxtya.Oc again,
 
wen the' maize hasgron almost~ to maturity, :the lend er 4 4plows 4itdown Thi
 

shwndisrespect in v'.iol'ating thef4 'iinstruc'honsrgrinjhlnd em 
"r44iinqu4ih al h land--i &fact, he is banshedfrom th~ar1ea flt
_ihst 


is' also an ~4addiion~al cowsa.a.fie fiveihe4-4fio 

case~demonstrates t'htno indivda ownvtdulnd
 
must subitto 'the instrujctions of' the 'loc'alaut oriti ~ri
 

reerub~s, 4T hiscase, mnost, informants admitted 'that the-ender Was,
 
right in is clim tha te 'land, had ,)rginally-beer g~rantcd by th chief -to:
 

hsfamily,_.bu they al3smaintained that he lost, his-. right~sy i 0n~orn the
 
uliate aulthoriy of, the 'chief (and ' u
 

Disputes invl ng boudaieearis~e eapro accuse s51cr 
aou dlcateng t e~ bo arE 't 8 

an 'Vii'urf a hoor ')o vilha i aly'salis e 
cbie~~~~an 44bi>4444444o m nt a ' h t wo n i bb ' uld de . 
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'confront one anoth irand ;seel SeLt~enent.~ Ifn gemn a erpbd
 
they should approach thechief's c'uncI1,for. settleiment~~
 

Sevralmemels eeplained t o researcher, how~o., c~iefs',',"badlaca theboundrydipuesusiaally arise. , F~irst,. a long term: resident injan area may :0 
extend his-,oundaries, evn rciga'ne:le~lnwoe s ss~ndlnd 

ne~tohm. appeal doe c sor
r,~~t thi ise ff rom 
encoacmet 1 a tlay ,cl aiT&to additiona land i >4
 

caseo'f~ futur'e-needs. Aie~ knows -that~ as lonig~a's the land was 'empty before th
 
arrival'ofithe newcomer,jhe 'could,*request addihoa' h~f5m
ih';hif'
 

ioevr,the settlement of a neighbour, the' fear~s 'he'willJ have no'~
ithi 
"'opportunity ~to expand in the future. Second, 'a person ma bei lwn h 
unasgned ~Strip of' land~which separates hisifld-from that~of hi
 
neighbour. This action, although not 
constituting an encroachment on the ' 2 
neighb I ' ilsi iwdas the 'fir'st stage of trespass.. Third, a persori<~i 
may-i~begin'plowing part or' all of a neighbour'sfield. when he'cannot ~mee his 
subsistence requirements or 'when he wants to expand cultivatioin, such as to I 
'7~plantcash crops.. He hopes to get away with trespass. Fourt'a, a person may .~"'

plow land which his neighbour believes incorpor'ates part of his own fields.. 
In:such cases, each disputant arg'ues that members of the chief'icouincil'7'.-' 

pointed out conflicting, overlapig boundaries.~ ~ 0 

Case 7 describes an interesting variant of the fourth kind of boundary 
 -

disute th bcu.ndaries of subjects as well as chiefs are in dispute. In such-f
 
a;
~acase,'oneT.1person plows part of his neighbour's fields, stating that Chief X 
 i~ 

assigned him thtln.His-nieighbour,f on the other hand, says that Chief.Y
 
asigedhimaaportion of the plowed land. The subjects refer'-the matter to
 

ther rspctie hies.This kind of d'ispute is extremelydiffcuit to solveP
 
since neither chief can claim authority to adjudicate a dispuite in'volving th7j~
:ujec of'another~-chief; 
 thCerauoi
 

S i 5'~ n addition,~tf heCnrlAtorty is. unwilling to >-~~ 

intervene. 
 5 

Casfrmcsebfr 7 (dt Cifsor)
 

A, ma' X, erct' hoeta th adic man hon of~ a 6i he5ledge 

irpritrya al h siuto remin unetld o~ m peds 

7authoriticesto erctlef -,ft e ~ahs bint'd ~ etd ai h 3. 
5 anc that'X l -~~, ~ Th ' ~ , t ane.rc iela m boa;undari, e :aer fen CeSi 

disuts ote flr The tnd'o exlodisputleo bOnaifstdthe cauth'oesthat
 

meanss.c~h 'han peoplea' (lieuat tent'cef)u t nm the 5'4S55
 

atin
an th~xc a locran Trhis ciefu beaivs thtsc-cin ol rvn 
disputes. 
 ~ ' 5-s 
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rZost fencing cases in the sample involved fields. The followlng fencing
 
rase involved a ca4tle path.
 

Case 8 (data from case before Chief's Court):
 

A man (X) settles in area, demarcating his field boundaries with a
 
fence. One of his neighbours (Y) comes to him and complains that the fence
 
cuts off part of the cattle path. X inquires about the legitimate boundaries
 
from the man who had granted him part of his land, i.e., the court messenger,
 
and is told that the fencing was properly placed.
 

When Y continues to complain, X takes the matter before the Chief's
 
Council. he tells the Council that he placed the fence on his boundary and
 
not on the cattle path. Y, in offering his own testimony to the court,
 
complains that i had been at work when X's boundaries were pointed out and
 
thus had not been properly given the opportunity to confirm them. A witness
 
for Y says that several men pointed out to 1 where he could properly erect the
 
fence. The messenger informs the Council that he went and investigated the
 
land a second time. In his view, X had moved the fence over the boundary even 
more than after his first investigation. X denies the messengej.'s
 
accusation. He claims that he had not finished erecting the fence when the
 
messenper first investigated the spot. The chief notes that the main problem
 
arises from, the fact that Y was not shown the boundary when X was first
 
granted the land. lie notes that all parties will have to reach a settlement
 
about the boundaries.
 

A second common kind of dispute involving land use rights centres upon
 
the movement of livestock over community paths to community grazing areas.
 
Disputes arise when cattle stray into fields adjacent to paths and damage
 
crops.
 

Case 9 (data from case before Chief's Court and interview with X):
 

A man's (X) cattle stray into the fields of another man (Y) who resides
 
about one-half mile from him. X searches for the twenty missing cattle for
 
two days. When he hears "othing about them, he decides to report the apparent
 
cattle theft to the town police. At this point, X's children inform him that
 
Y has impounded the cattle. X goes to Y and discovers that his cattle have 
not been fed or given water while missing. le asks Y to return the cattle to 
his custody, which Y does, but Y says that he will take the matter before the 
local council. Y, who is the brother to the council chairman, attempts no 
private settlement. 

At the first hearing of the case before the council, X is fined 50 Pand. 
Some weeks later, the council chairman announces that X and Y must reach a 
private settlement about the damage caused by the cattle, including the fair 
compensation to be rendered. The public is not informed why the council 
reneged on its assessment of damages and persuaded the litigants to reach a
 
private settlement.
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C. Subject vs. Chief
 

1. Background
 

Host of vy informants stated that a subject is technically at the mercy 

of his chief and cannot complain officially about the chief's exercise of his 
hereditary powers over land. However, disgruntled subjects do have various 
means for condemning the actions of their chiefs: complain to the King (this 
can be difficult since a chief usually authorises transference of a subject's 
case to the King); protest a perceived wrong bcfore a public meeting of the 
Chief's Council; bring a case before a Western court; inform the media abou,
 
the problem or otherwise discuss it in private meetings. The first two
 
approaches are viewed by the traditional authorities as legitimate whereas the 
latter two are not.
 

,ost land-related complaints raised by a subject against his chief which
 
were discovered in the course of this project involved land acquisition or 
"aintenance rights: improper land allocation by authorities in connection 
with the Fural Development Board's plan to achieve optimum land utilisation 
through resettlement (-.o., local authorities allegedly display favouritism in 
new land allocations); improper land allocation by chief in ordinary land
 
settlement process (e.g., authorities allocate currently occupied land); 
unfounded eviction from land; or implementation of unpopular development
 
initiati\'es. The research revealed several instances of ultimate sanction
 
against a chief: a significant number of subjects denied allegiance to
 
unpopular or "illegitimate" chiefs and threatened violence.
 

2. Case Studies
 

Numerous newspaper accounts report that individuals have protested
 

resettlement and accused the authorities of favouritisn, in land allocation.1 
2Sometimes the some plot of land is allocated to two persons. Or, people 

protest that land designated for resettlement is unsuited for agricultural or 
grazing purposes. One person commented in a questionnaire study that the 
chief failed to allocate land during resettlement to a migrant worker, and the 
worker brought a complaint against the chief. 

In the following case, a man abandoned his fields because his chief told 
him that they were needed by the King for a development project. 

Case 10 (data from case before Chief's Court): 

A man (Y) brings a case against his chief to the "indvuna" at a royal
 
kraal. He claims that his chief told him to abandon his fields since they 
were needed for a development project to be undertaken by the King. Three 
years after he relinquished control over his fields, Ae discovers that 
homesteads arc Virp nerectr. in his forrer site. He is told that his chief 
has reallocated c land. 

Th-e "Invu-" at the roval kraal informs him that the case can't be tried 
since the chief who srttled the disputed homesteads is not present. He 
inforr Y that his chief must be su-.roned before the case can be settled. 
(Case unresolved at time of researcher's departure from field.) 



When a erson dJs overs that h e has be e n Aproperlya -Icated~1and (e .
 
by Illegltinmte au-th o r Ity f~gures or by Ig Itima t auithority figures under 
Imiproper~ circumistances), ~he is told t' aban~don the land. He inay the~n attemp t 
to lodge, a c o m pIaIh agal nst' the person who authorised hJ s settlement " trying, 
t o recovder the, land ,or at Iea s t t he."un fee " whIch he pa'id vhen thle 'land 
-was pointed..out to him~. Ca ses1 suich as t'oe followiing ,one, indicate tha t a 
'pe.rson-who-.obtained-.and.-under- al'se'-pretences.of-il1egJimte--authoritijes 
uwi I I not be'successful: In receiving compensation for '36~ss of land', 

Sconstructions,on land, or "kuot .~ (Numerous Informnits isisted that 
~a person who~ is deceived in, a land trarnsactoncan~not brna cae ffrauid 
before cuastomar autr t I*-e s 

~ A mian,~ X, a4sks some peopDle in a crowded area near a town how he can ~-
obtaini 1aid. He has come' fjrom a distant h'fo and wiants to hreside inthe~v 
ne 'ae beauehe is employed in the town. A man, Y, tells him- tht he has 
~authoi t t aloct lAand, 'Y 'tells X togiv h7 some mIone, the "kukhonta" 
ff,e wichi X< does ad Y' hen grants ~X a plot of land for 'a reiene 

t:j	 1 (One day while X' and, others are wokn n h e homestead a ma h 

claims author&ii .i' th~eJ'area z iaroaches them ad sk Whi' gave d 
- permi si~on to bu ITd Xf) them',that it was Y.i WheniZ and hli--,anla 

~apprach,Y they :are t'old that this i's untrue.'QFtestifieson behalf of~Y~ 
ththe' uitnessed the 'land allocation and&7paymn bu -~~nt'lssodr 

.te~land. g'iven ,com~pensations 
Inlding the "kukWhtita fee Nor can he brjng ,acas aanst Yifor' hi-s--~ 

,>,>deceptin sol 'cie area v iha 

.. ff X is, not 	 foanofhsexndtr, 

optinstoapaca in another 
riequest~for~lad wh~ich he does with success. r;'i >~7 4 Th'K 

A -Chi ef and his couincil ordi naril'1', try to Insure nary unanimous
~approval fro te a ul oLade{eloprnent project be-fore implementin

'of--land fallocations, afcesujtsoten object.<~, ' 

nxt cae deonstrates an unusal 
.iiLLatlve by aman.oJ9,local andanati1onal promnnce.t lie resorted to a~ 4' 

Mais-etes ~utt ~ het-~ 	 iijof:h'is clustomnary~ 

The 	 repnse to a development~
 

proes eduction and alteraio 

l-~-and allocation. -s sowo--Is- a--university-tra1ned lawyver, <defendehi 
posi tion., ,. ,-- ; -4'' 

Ca se. 12- ( afom interview witihY -and maemb er of Ioca1l council):~ 

4One of the first' setesi hthsrcnlbcm eiubnae 
protests wh~en the local coni infrm hi (i 1960s) that the ar uidn 
a road which wil'l ct 'through para't of hisproperty. The commite g-oes £ahead 

witteir plans, and Inte jrcscuts his'fence,, dam~ages his attle t'ees 
and destroys, part' of, his--standing crops. 

.-After LChe damape ha- been dne',-the man (Y akes'the nearly~ 
unpre'ed bt'e 'acti o of~-in' Ing a ,-se tefore the~ Sapista tes 0'r 1o 

s a ayr, hain&t X 	 aa~ &rihand 1es s' .cas i 	 iel s. 



cduc6 e i present researcher),AnItIaII y 6otnp 1ai s t ha't" the courici Ii
8 tJp_w tout .theautboriJty of t he.,Yng ter 'the. Jng' ppod nts o' e of his.A 

a'dviS rs r e 's council," tana 'ucent to e t he 1lo al.1 t, becomes ev'ident 

the Ing cla'ims di ec t responsibi ity f~or or6erJng t h develoOent of t1ee
reaAt~ 'this point Y a rgue~sn- be1hal f of' tbsfaI a ned be a 

aastAi-'-" t~1, e 'myin 
noneth-l esent-t-lee t-o-compensatt-his as or'7damage-- o-feice,- re 
andcI s) a'and'nd I d at'wilI I The, Ilagis't'ra te reby rero ~s the. arguments of Y. 

that i s claiming 'to be anowner of the, land. wh~ich he occupies. The ~ing

calls Xbefore i answer dnies he
hto to thesehaes. that beivsh 
is a n o'wne r and states that he me re Iy wa ntscmeVatio h netet 

h~e puldn TheYing takes no further action,~and Ytte land Y~ advises 
abandon th c a s e~ .~~~ 

hD~ Chief vs. Subject -,] 

Backgroundra ccunsfo~eapl
 
A cifmy takasuject to task on sevrlacut:fremp,

~improper acquisition of land; improper land us (ee.g, buliguauhrsd
dwligalctn ato ad grantiIthout offica prvl or, 
prof iting "excessively f~rom iland) ; or refusal to relinquish land upon~;.

Sdemand...The uliaesnto ch~ief m~ay take againt ~a subject is total 
withdlrawal of .land rights, i~e., banishment from thearea. 

~A c :.e f has the power to sac'o i ujc o 1an ac o whc he
 
cosdr~i violatinof theunwritten "contract" bindin'g himself to~the
 
subject. Hewil1do so in consultation with his Council. Most commonly the
 
reason given fort banishment is disrespect of the authorities, but the~
 
underlying causes are complex and numeou (eg , itchcraft~ boarding~ of
weal th,criminal behaviour). Th.esubject may apel t the Ying, >but
 

requ 4heywill-not be successful sice chief maymainta cosierable
 
auonmyin the area under his jurisdiction.~:K~
 

2. Case Stueies 

Inteflown ae woman is sanctioned for improper building . 

~Case 13 (doa from case 'before ocal council)' 

Awoman in a crowded, semJ-urban-aaea builds a kindergarten on the land 
llctdto her husband. The kindergarten provi~des the workigwmnoth 

neigbourhood withdacarefor their children. 'Each Ing 'ay~aofteeomina 


hcovers onl~y basic operating costs.
 

When te local council-l1earns ab'ou tthe kinder arten, they protest, at
 
h.aseenibuil t out their knowled~e~or uthorisation. lo~a
 

that~tey alone, can determine where peole Canu ld-and ho land Is,Co-b
 
Thse.e~ order the women to 'di man le.'tK tr ture., Thy.. fu6rh inf0
 

itwrpn7pta ttheyv 11 fida a 1tena t7location, o : ~e fde
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,Al houv h t he , ome nre qufe st t hia t they be,,grant ed perJs s'i 6n' to .rema I n 

pree toaIo the..councc1I refuses. -

'I n te .next c~se 'a man was~ reprimanded by t he chijef s council1 for,
 
gradually encroaching upon, h~is' nelghbours' )and.
 

Ca___ t--frorn-uembe -o- le scuni-_ 

A.man (Y)~ comes to Swziland from the Pepubllc of 'Sout Arcduring the~ 
1940s and~ -khontaes ,under achief~ He I s given a residentiaI plot and 
f ields. AjJig i and. a1location is land whicdh has 'been pranted to6 othier 
people who are no sn t rdal the people, who own "the adoi*n 

aandd vrtm rdalli'ee h adb planting a 11 t t Ie 'bi t
 
more of the land ech year.> Ile also plants trees.
 

Inheealy1980s Athe Chief's Council beis-erhn h area for~ 
vacEanit land. There' is little left,since the $populat4ion has grown rapily.

Som~e elders commnent that X is usinig land whic~h he was not originally'
 

allocated. Subsequently, X Is told that he should, dicniu-s fteln
 
sinceit ~ be reallocate~d. X angrily refuses.d ~ oii eA i 

J The Chief's Council brings a case against X.. There ar~e no tes wo
 
can testify about the original~land boundaries; (thechief and counci'l miei~bers
 

Swh~o made the, allocation are dead, as are the earlier occupants of the disputed 
%land. X.argues tha9t the present Council cannot prove its contention~that' he 
~has improperly encroached upon neighbouring land.~ ~The Council argues, In 
rebutal that he is presumptuouis to thin~k that be, a newcomer from South
 
,Africa, could be, given a much larger land alloca~tion than the long-time
 

esets ofthe area; in other 9 words, he anno logcay mantainta h
 
huge land area he niow uses cons9titutes his ori9ginal4 land allotment

; When he Couxnci I informs X~ that~it wilbgn-itrbtn and to~ " h 
newcn~e~,K states that'he wdill appeal the case ~te ae 

the caser to the poice at t~he national capital, whrehe is informed that be. 
must~~9 i he wi'th his proble. His situationi 1s4difficult s~nc~e areunt 


~chief cannot~reasonably adjudicate a complaint lodged" against hIuself.
 

A~' a inf~o~i member' of, the :chief 's
c'cordinig to the researcher's -ay~s 
*"ba"'dlancane", X will be banished from the area if heeven'tually loses the' 
9case beoe h Kn.In 'his view, X 'cannot' pos'sibly wi.Th' oly way' 
will. be; permitted& to "remai.in thie -area 'is iff he :apologiSeS 4to the.Chiefls 

~ '~- ~~ The finewllbeiis fora acknowledgement tha'. he' 
was disespect'ful 'of tbe chief's authoirity and greedy. 

Many 'ban~ishment 'cases~(inldgseea'lwhich oc6curd wdthnhe Ia st 
-decade were.rep rte n inerviews. ..hefolown&case icroae0rt' t ' T~ i 'ci~rt' com~mon

9l6ements 'of 'abanishment case, Such as a witchcraft,-accusation and' Jealousy
about prosperity.~ 

Case 15 (aa a ro,'c9hie 's deputy). 

A' maQYL .o'O a.bankloa ,so ahthe c 6uIdbu ' , - ue.,an 
Qqu mentfo',, p1a nt aize'and-bed'. Af te *arv s - "sl o1J,0S0fhiS-4,,, 
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order to his loan 1e gives a small, por tion of te 

tr Ibut e to the chiST but vital ohn to bls unsuccesful nigh'bours.
 
People start gossip~ing that he 'is using"sok, o*nichh.-~lsTei
 

alsotel tat a'small prinof his'crptohimsince 5 

cro' i o re-pay H harvs 

th~chi e~gave~only 
hle Lhinx-s that the chief is lazy~and merits othing more~. Th cif does' t V 

7councIos hat ~ia~add1 ays;I setu w 
Apparently, a H story of had relations betw9een X and hii-communit,ha
 

in urrntforalgrievaices . The Chefs Council ban~hsXo
 
the grzounds of witchcraft and disrespect.~ ~ ~ ~ .iV 

E., Chief vs.2Chief ~VV
 

V~~i>Backgrounld ; 

iJ 1B. 1iughes, h Js mxonumental doctoral land 1964,
 
~refers t wt is oflad dispues'hcharise,at higher levels 0'f the
 

I>Vsoclo political 'hierarcy ()dsue between one-chief and another about
 
jurisdictioni over subjects and territory, and.(2)-disputes betwe the ruling
 
Central VAuthority (i.e., -royal DlauiniV clan)V and,-a chief,'about1 all1ocated ~I 


--.A I n tenure stdy of 

i~-I~
 

iterritorial'rights. Th~e former-is-the sub ect of thisVsectio and the latter~ i
 

is~thn sbjectno folloVwing-sectionV~i Vh 


~%<7~Probably the most simple. explanation for the origin of inter-chie'ftaincy 
VAiVland 
 dispu t s lies4 in the fact that',chiefs gain, power ~adirsiebyA
 

V isinig lcontrol 'over large.tracts of land and 'over 
 Van
 

Vi e VilVi~~ttamr~in~etr£~ ~he y subjects. ~KSimplyj 
pu ,tbemoegand rbtt'eund~:_cifhas,the more subjects-he can attract. 
 V<i
 

~xAthoug orsanintaniiigna Ips utes provides chiefswith one.'wa of~i 
expadin orrainan control ov~er land, chiefs can oalscan thi
 
~te ri Urial claims, by placing subjects on ladwich not cIal:--l und-r
 

>th~eir jurisdictio' flkughes 'expa seve~ral plcmn atrsWhich can
 
potentiall ledt ntrciftaincy land disputes:
 

Whe th hedmso wzlndivwereV fii-st established,
 

their boundaries were ofte, not unnaturally, only'indiatd
 
V a~pproxirnately. KThey weeupto such-and-such a mouitain.,o upVVV~VVV~4iV~
 

y~VVVV-- one stream to its headwaters and then1 down~ianother which might
 
-~ Vha r se, naIf a v~i le to a mJleaway.~V~Wepyessure on the land iwaS ~V~


~sligh ,V~ boundaries were not of: great consequene ~Ash ti V -. 


V-VdensityV of p~opulation increaed,- th~reV1wa. tendency to 'defin~e
 
the mor a:ccrtely; but -in imany cases,~befre thiVs VcouldV be.<
 

Vdone -people oving alle~giace to one Chief ha settled a
Vin 


arecaiedbyono hVis eghbours, In o'ther cases 'family
 
V groupsmoved. from5 thieir own Chiefdoi on whAa ? they imagined5 a
 

a temporay basis, were grantedi a' -eacVon, Suffrai o f
V 

arbe ln n eietillt b ne1ghbouring he n 
thnrmiedtees lon&, 8'a to s'was covredV .in their V 

a~unters
eyes) Danti- ept enco~ cases today 

graiiti ng, rigt ove' ld (s ometimes.b,,:teprcs 

H teoe ro6p ,'frr. nighburing Chiefdos wi~thou inslisting,su je V -(Vhe'172'54 



Isutes a b'o he, leg~U~c~ o~gap n'up~ ae
 
ex trey prob Ye r-, 7 The c Mef of t le areaIn h 


Lt of An: n area, 
I.ch.t1)ey re s Ide "c~ann otA 

Selthem by his own. dict sJpc' e &'ct 'e1j'~drTh or 
e- bapa tb e hom-the groupple'dges all1egianceneighouring ch&I~~ 


ne W1 ' I'eave.
c ~atr aould haveI t ttIe,incen t ve to as h u to Inp all 

p obahy, 1i'e',n~TSh' o'ur ngchief As suf e6rinp fro a l'aud sotg 

p i~od's~himnwith tChe opportunity toc annex ~radua1) a'terio~.~Teo 
to saor ger~ habteriory.hhehnl 

pe mJs IonL ildbaIs. ?Unf or the4b nisht ie,. tr.spss'ing"' ind tunae Iy".f or 

aieved chie~f suchi 1act; on reque~s yearsjio be',pocesr d;,enat~Tinal


hu-'raukcracy proceeds sl'],ecue of a ~v te~eety of 
c ,II . , Ti s. n m any e x trem e1y diJff icul1,t cases In/janyeet h 
Central Authbrity ,has Ii l&~'i'ncentive to resolve: dispu'tes abot~ -trespassing" 
sin~ce'4it Is,"'presuuiably mr concerned 'with' upho'diing. i sonat~liy 'a 

Sthat' of Jndvdual chiefs.~I~ ~Y~ 

r a s.Te eI e on am eln~h ,r. -~eso1 i a, lasting~settlement.~ 
4Moreover--h os infiatpolesVrdvl 

y p nterests.'~ 

2. Case IStudies.~~4'> r~ 

a.~,;I~lisputes hief s involvel Then betwee-i ordinarily boundaries.. 

f 16ing case 'derinstrate s a typical predisputing. si tua'tIon~~ ~
 

Case16 dataf rop ' IlI C~hie~fIlinterview .with X): IIlA>
 

Chief Y'clais that the boundary to'h-s chiefdotn,,J~ia series of frocks 
Which lie par~allel to a road runing, through his chi'efdom--that Js hat- hiS 
father and theelders told, him. Cha-ihY Ion the,othe ha'nd,insists that the 
boupdIry run~s behinc fthe rocks, on Chi ef')'s , :Ide ofI the road. In any' case, 

-,he :c~~-l most of th land on' o J deof ter aad Chielf Y ontrols 
most of~theland on the other side. I. 

Accordingto Chief X, the, problem began1whe th odwscntutd
 
At th!att~jI ra replaced tra diftionfal rock bounary
me -, symboli cal ly the 
.. ef ,irstlructed a couple of newcomiers tobul hoetas beneathV the 'rocks~ 

onCheXs sdeo the rod Ci say's that Cif ijs using uninfor-ed ne~wcomers ab pawTns in the "'Cold War1" betweenimsel an Chie~f X. Chi' ef 
'also com ets tha't ChfiefiY has placed>'hi subjects In the d4 sputed area as a, 
way 1 to tet i adclaim--rathr than'directl cofotn he" bu h 
problem. ~lIcprnigCi~ ~aoi~-

Chi ef XadJh ha th ppe 0f Chief Y's chefo be ad'he ha aks 
jrigt undr the: trdi ti onal boundary, aranement to settle beneat thad a 

oOhef X's sd f c road. owever,, dern c rcumstances create 
II na-problem st' the. governient establi shed a 16'm'et 'onI bhfli -on,'


eahi,,ldd of Ie.r0'adi'0rde r" '~acc ount f0r future popu1a ~on ~r o hand
 
'sexanson., shmee n t O 7 op c 1g a3y fda
 
le- baseof tK ro ls nG ef Xs sle ,of the road> 
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t he roc ks I s inadequa te ~fra~~cd giutue. Consequently,~ tle. 'newcoir
 
Under Chief Y' s aut,.hoz4 ty a r'e forced by necessity to ctl~tivate fIelds in the
 
-area which ~Is clearyly undcer the 'ju isdiction of Chie'f XY
 

ChIef X. has discussed 'ecevedthe trespsofCifYspelewth s
 
-oun~cillors~ andeid to~~~ ~overoo the situaio for the present.. He S
 
concerne6 witFinp etng, 0~pet at-n~os
oetves, To'engage 
i na tiresomie l)aiid'ispute~., 

Accrdigmst nfomansland disputes ciefs are usuallyt betveen 

rooe ydevlpetpoet.Sc projects, by definition, requie tat 
ouindari eandcie jurl sdi'Ctions he specified ., Since 4devel1opment prjet

arehighly desirable _6hief w 1dsn boundtariesofithe.'r ow n YY 
Interx and wich .xistedV'~ests-6ten'rely~Iigon a oc ~upati .on, patten 

genera'tions In,the past rather ,'han a cur:rent land oc atiaton t rn.
 

S meue . th yfabricate or exaggerate ln lis
 

~In 'the-!follawing on-going case, two .chief's rnaged Ini a~di~putte over -a 
ptrh e m k cif were authrised ,by'diferent-~ .,-~donn 

&-'government representatives to cltiv~ate the land. -,Vbheini 6nechi§ffwas '-

insrute b,, a hi h-ranking .off ic ia 1,t o 1ea ve th. ea rai sd a f o I,he' mal--

case against that fflcial rather,.hn th~he wopoe hi'lnd"clam
 

- Case~17, (data4from interview ith Chief X):~, ~ 

Several years ago. Chief~ Xca che)wsasge adi ~eucae
 
area after a - a ostrct d "ffii the Department of Agriculture'-
garo zie hc eint ra us o iriate~d plots,--s-

2<Tmove, int~o t1 e!p aea he 'Y, a neighboung,chief , began -to allocate
 
~fieldsbut no residentia22;sites in an irrigated~araidonn the dam. Chief -4
 

plannd itearea;haixisd toasgnfie'd but at> that. time,~ it'consisted of 

~~~KWhen Chief AdJ scovered th ujcso he Y in his area' he A~ 
approached athe District Comjfljssioner 0 thje area ask~ing for clarification.' 
"The District CowP.issioner issued a stop order- whichj denied Chief Y 's subjects

ther 'li- o ar i th ar ale explained that if they were dissatisfied? 
they 'Should obtain an 'off cial letfter authorising transference of the4 case to 
arankingl of ficial responsibe f rterstlement progrm -Thesujcso

Che inr&the odradcontinued ~faing in the- area. .KChief X then -' 

approached a hihofficfa Iof the entraJI Rura I Developne~n tBoard ~(CRDB) and 

asked for assistance. The of ficial~ confirmed that Chi'ef Y' s 4subjects -should 
not be in the area. 4He went to the are anid ordered'4them,4to leave. 'Ele ,al'so
delrdta h crops which~tiheyl had imrpry lne inithe~ disputed area'
 
did niot belong4 t~o them and should therefore besntt the 'KI gate
 
havesting. Th subj~ects fChief Y vrean~gry about the4 mxatte~r and4 returned
 
to fight the subjects o( ChiefX. -Blood-was s I I e d & the police, were A 
ca I1e-d, The inatter was thern r'eprte~d to 't he national authoriie~s at 

efYCh cmpa in (at tiT-, of i n terv I e ithresarcher) ibat.,h major 
d-ifficulty. in the' case, from 4hi spoJ n t o f iwO sta hief neve r1 gh t 

http:rather,.hn
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ofha1i piaIn'aag a ins'r h Im 'abo u he dld 
p- through Jow er -canels--such as ,Ndabazabantu" n s n am~iable 

Oa6 o t mi~at ter.-.,, C~fY 

ate, eri~
'e dima.case ainist the CRD1B of fIcI a1, wit h t he
 
1 national auth6oiJ'es at.;LusasenJ.,
 

Jnargu 1ng ir case beforerthe na tiond: q~ ,~~ fY~~
 
subjects paint'ain the 'followipg: -firstu rankinfg o6ffic]ials of a' gb er n ent
 
aIgenyZ a uthorised them~ to farm In th dipue area; s~nd' their land~has ~
 
been- taken f4om~them by the authorities and~their crp imrpr'y'ezd
 

,hrterancestors occupied the land-before I ecm freehold.land and
~ 

th.erefore 'thy 'had 'the.,stongestclaim to the, land when It 'was~ repurchased./
 

Che' , t1he~other hanid argues that Yhe, has documents; wicfrjustify,his clai ms, tolt ,land..~(.st s top rankiii~----
'of fI iI ~< Pe,!,also maintafi'.Is-hat Chief ;Ygr'elies on historicaliclaims to the
 
ljand and' oral arguments of6,fficials. , .. ~-I.A
 

S"'Chi1ef'-,Y:furthber argues .that Chief Y shul have japproached rhim about the-'~-"
matter. -Differences, i'n opin'on could ,theiilhave :beepidiscovered and-, 
 -

negotiations~lencouragei.y -He also saystaf both-chliefs
1 were. uppos dL 
ocp he4 area&'(same siteo evnado~ ocu orevn ajoningsites),'<thn 'gvernment officials~


s~hould have,!approa'ched bth.him arid ChiefAIY 'and established'assewhereby 
thes two chefs Iou ld, cooperate j>
1( .AUi,'-, 

'~- Chief Xl is~idi' &cicertedby Cnief.-Y" s Cla 'imT to th rmrl -d.bu 


i-.-blames government~officials for- conduct'ing:,'onfusingl resettlement~opertiosK'

He says' ofiil Aoat -%dds with one'a'nother. in-h k~a o s t important, 


vie,ovenmntis'experiencing -,considerable reorganisation in ,ternsof-
person~nel'Aan obectives within, a short .per16d'of time. This resu-lts, in a
 

.confuion on the part 'of curren~t 1off icials, rrdn ~ the directives of 

previous :officials. M v ,>. cordic'tions:.n .directives sometimies occur. 

15.
 

Suchconfsionabout and contradictions in directives could be al'leviated, he N 
Ssays, if opeati.on~s were cond~ucted openly-'ahr than secretively.,' For .

example, when 'he 'asked .the icurrentlproje~ct -manager to tellI himi who had- r 

previo'usly ored-the isettlemet of~ both. chie'fs .in the1 area, the, mianager,
refused to dIvulge~the ''InformTation, makin~gclarification and co'nfronitation.
 

F. Central Authority4 s..-Chiefs'.< A.-I4 

1A. Backgrou--ndI' '-

4The previous section discussed lan'ddisputes between chiefs. 1 1 This 
-section 
 will1 discuss lanpd, dsput es betvee the Cent1-al: Authori yad h 
Aas well as land disputes .betwei 5 'chi-e"fs wlh involve'tSh4interventon-'of the'
 
Central .Auth6rity. 
 ' -

Lan~id dis put es whi ch invol've chiefs anid ithe Centra1Authoity; sh'o Ildsb
 
aa I a the dif of chief taincy. As ment.ioned-, t h re',
3ysed oding~

areL.~ eelu (1~i)lieutena n
tj k~oi~Z1 A 

t dvI n Vu2) o ban t f ana be no , A,0s and (3 c l1a n'erad ua'.
 
A ,o',i~4ng o ('19 64-,1 3 Swa Z 'S 'or i 1y had:,n' wQord : h '16mped,
Hu he s, lIn 'c 

s I he t ehiea I k d's ofc ae r t~'pe of s wee
 
differentiated *n termsO-' a u~
1 
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Hughes states that lieutenants are technically appointed as deputies of 
the Swazi King. They have been given administrative control over ro'al
 
homesteads and the territories attached to these, b6t they are never supposed
 
to be drawn from the royal family, Lieutenants receive different kinds of
 
territorial placements and consequently serve a variety of functions: they may 
take chare of each of the current national capitals, or of the capitals of 
previous rulers, or of lesser royal homesteads and cattle posts. It is widely 
believed by Swazis that the land supervised by lieutenants is rore directly 
under the control of the ,inp than the land in other chiefdoms. In fact, it 
is known that some chiiefdoms currently under minor lieutenants will be 
reassigned to a section of the royal lineage. At that time, the former
 
lieutenant chief will become the chief deputy of the newly placed royal chief. 

Poyats, the second type of chief, are known literallv as 'children of the 
Kin". Nowadaysy, the term has expauded to include many members of the Dlamini 
clan such as persons who are genealogically far removed from the senior line 
but who have obtained importan positions. Poyals may be granted land either 
as an apanape (land which serves to distance potential rivals within the royal 
clan from the ,ing and also to extend the control of the royal clan to 
different parts of the country) or as a reward. o\alt tend to.consider 
themselves superior both to neighbouring clan chiefs as well as to lieutenant 
chiefs.
 

Clan chiefs, the third type of chief, obtained their positions in several 
ways: by being placed under the early Swazi rulers; by being eventually 
incorporated under the Plamini rulers (e.g., Sotho groups); and by being
 
incorporated under the Dlamini rulers after their later migration into the 
terri tory.
 

Clan chiefs clair a sipnifcant degree of independence from the Dlamini 
overlords. Some clan chiefs may hold their own rituals of "kingship" and may 
enforce custoarv law without thOe supervision of the Ying. For e.ample, 
Hughes (196": 5i) mentions that the powerful ,amba chief formerly had the 
power of ey:rcuting his subjects without reference to the Central Authority. 

The distinctions between different type: of chiefs (lieutenant, royal, 
clan) appear to h, directlv correlated with the authority which the King (and 
royal advisors) can exqrt in the adjudication of regional land disputes. In 
particular, the rights which each type of chief possesses in relation to the 
roval authorities determine how a dispute will be processed. Thus, clan 
chiefs who claim tha: they retain any powers which are not clearly vested in 
the Central Authority are theoretically more likely to instigate land disputes 
and to resist unfavourable interference by the Central Authority (perhaps this 
factor, alnnp with other historical pecularities of the Shiselweni District, 
where clar chiefs predomina:e, explain why 3and disputes are endemic in that 
area). To the contrary, Iieutenant chiefs, whOn are placed on land through the 
Food praces of the Central Authority, are at the latter's mercy. The
situation of rova chieofs is lens clearly defined sinec th ey are, in a sense, 

appendapen of the Central Authroritv, and yet they Lend to resist interference 
by the Central Aut ority. 7he.r suppositions mst be confirmed by further 
intensive research.; indeed, rv infeurrants did not all agree as to the exact 
correlation between land disputes and powers of different types of
 
chieftaincies.]
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Hughes describes the use of envoys by the Central Authority as a means 
for exerting direct, control over land disputes between chiefs or beteen
 
subjects within a chieftaincy:
 

There are nowadavs various other devices whereby the
 
Central Authority seeks to exert direct control over, and
 
maintain contact with, the people in the Chiefdorg. One of
 
these is thn despatch of special "Envoys" (emancus! sing.
lincusa) to any area where a particular problerr has arisen. 
Thus, a special committee of Envoys was sent to Shiselweni 
District In 130, to exami ne a spate of land disputes which had 
developed there. Envoys are also sent to look Into such things 
as attempted hanishments 1v a Chief, when the individual 
threatened with banIshmnent has appealed to the Ucwenvama. 

Such Envoys are chosen whenever an occasion for
 
Intervention by the Central Authority arises. Put another
 
category of agents of this Authority who are often styled
 
"Envoys" are those permanent officials whom we mentioned
 
earlier; the District Liaison Officers (Tindahazabantu) and.
 
Pural Development Officers (1972:191).
 

The Central Authority is willing to concede that it should not interfere 
in day-to-day land management activities within a chiefdom; however, it does 
maintain that it can legitimately legislate on any matter which has 
significance to all Swazis. According to Hughes (1972: 253), the King thus 
ruled that any land which carme under irrigation should automatically cease to 
be under the control of the chief of the area. Hughes further argues that 
most chiefs, especially clan chieftains, dispute the Central Authority's 
competence to make such a ruling, and consequently, huge areas of potentially
irricable land rerai n uncult ivated because rights cannot be clearly 
established. Althouri- thn veracity of Hughes' assertion that chiefs do not 
control Arripatead reas may be debated, mv research does indicate that chiefs 
frequently and vigocrous;lv dispute rulings bv the Central Authority about
 
irrigated areas.
 

In the cont xt of land disputes or other land ratters involving two or 
more chiefs, the Central Aut hori ty claims a more clearly recognised right of 
intervention. iowever, when it does enter into an inter-chieftaincy land 
dispute, there is no yuarantee that the chiefs will abide by the rul ings
(Hughes 196:: 23). M<oreover, as several merbers of different chiefs' 
councils in the southern Shiselweni District told th- present author, the 
Central Authority (King and National Council) frequently will postpone making 
a final ruling on a land dispute. The authorities appear to hope that the 
dispute will die a natural death. 

There are sp-veraI ranps why the Central Authority r ight opt to ignore 
an inter-chieft a ncy dispute: thpv want tihe heat of tie di spute to cool down;
they want to wait until new local authorities (including a chief) are 
appointed; and they want to avoid making an unpopular decision. In essence, 
they hope that the healing power of time and changes in personnel will help 
resolve disagreements. begard in, their own exercise of authority, they are 



caught in a bind about whether to preside over a land dispute: on the one 
hand, they deronstrLate and validate their authority by adjudicating a land 
dispute, but on the other, they put their prestige and power on the line by 
undergoing the risY, that they will make an unpopular or unjust decision which 
Is disobeyed. By hearing a dispute but not reaching a decision, they validate 
their authoritv w.ile avolding heated entanglements. 

In illustration of a postponement tactic, one rnfotmant, who is the 
"Indvuna" (deputy) of a chief in the Shiselweni Pistrict, described several 
disputes which, to his understanding, had pne on for several decades. In 
each of these disputes, repeated appeals were made to tie national 
authorities--without effect. Ult m.atelv the various disputes went into 
abeyance when t he original di sputant. were dead or the original point of 
contention was for, t.ten. 

Tie pro~blem with a dispute resolution method of "death by neglect" is 
that the dispute never really dies. Years after an initial appeal was made to 
the authorities and tie dispute has cooled, circumstances mav change and the 
dispute again flares up. This sort of situation happens when a desirable 
developmental project is proposed. 

2. Case Studies
 

A common situat on in which the Central Authority interferes with a 
chief's local authority occurs when a chief's subject appeals a resettlement 
or banishment order. In a resettlement situation, the chief is normally 
acting upon the directives of the Central Authority, whereas in a banishment 
case, he is initiating the directive. (For situitiors involving the 
intervention of the Central Authority in a banish=o'it case, see section D, aI" 
for intervention in an inter-chieftaincy dispute, sec section E.) 

The fc, Iowin" resettlement appeal demonstrates principies discovered in
 
several similar casps.
 

Case IY (data obtained from, informant who is uninvolved in case): 

An old wo-n is inforred by the chief that she will have to be resettled 
since the area in whict her homestead is situated is slated for a construction 
project. The woman approaches the .ing and begs that she be permitted to 
remain in the area. She e::plains that she is too old to build a new homestead 
and she has no crildren who can help her. Tie Kinp gives her an official 
letter granting her permission to rerain in the area. She takes the letter to 
the chief's deputy. Consequentlv, wie, the builders come into the area, they 
are instructed to build around her homestead. 

Several possible land-disputing dyads ave heen ortted from this 
analysis: Subject \'s. C-ntral Authority; Chief vs. Central Authority; and 
Central Auth oritv vs. Foripn Government . The first dvad was not clearly 
demonstrated during tie coure of the research project; the second dyad can be 
comprehended from the data incorporated in tie Chief yr. Chief dvad and 
Central Authority vs. Chief dynd; and the third dyad is too complex for 
consideration within this paper (it involves, for example, Swazi ethnics who 
are resident in South Africa and desire inccrporation within Swaziland). 
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The divputlng dyads of chief vs. Central 
Authority, or alternatively,
 
Central Authority to. chief, merit further study. 
 Due to recent pol'itical
 
circumstances prevailing in the country, it seemed wise to 
postpone In-depth
 
inqui ry.
 

VI. CONCLUSIONS
 

Land disputes are of considerable concern to officials entrusted with
 
Swaziland's development. 
 As Butler (1974: 170) states In regard to disputes
 
between chiefs: ". . the mechanism for settling disputes between chiefs 
as
 
to the land over which they have power to allocate'plots is ineffective, and
 
is disrupting the eight rural development areas selected in 1965."
 

Chiefs have been adron ished by government officials t:o promote
 
develcpoent projects by neot iatin g rather than disputing 
over land.
 
Unfortunately, the rituation appears to have worsened in recent years since
 

4
the death of Kinp Sobhuza 11 in 190. Disputes at all levels of the land 
hierarchy--but primarily involving chiefs--continue te be prolonged and 
resistant to easy settler-nt. 

My research indicates that several types of land disputes are 
particularly problematic and de:erve further attention: those involving women
 
and access/use land rights on the rural homestead; those involving chiefs'
 
subjects and land use rights In the community (e.g., right to fence or exploit 
scarce resources); and those involving chiefs and territorial 
boundary
 
disputes (e.c., right to participate in development projects on repurchased

land). .iv research also indicates that land disputes have become increasingly
 
problematic because of 
population groth, population redistribution (caused, 
arong other things, by resettlement projects and by new employment 
opportunities), and ney apricultural and livestock ranagement technologies.
 
in essence, transitions in Swaziland's larger social, economic and political
 
systems have produced transitions in land disputes. 

Transitions in the nature of land disputes are not necessarily 
detrimental. What in detrimental, if the commentary of public officials is to 
be acknowledged, is that land disputes are becoming increasingly prolonged and 
difficult to solve. -ll disputes which disrupt a chief's management of his 
area--be they disputes among his subjects or with a neighbouring
 
chief--interfere with local and national development objectives.
 

Evidence obtained thrnughout the course of this research project points 
to increased disputing in the same interpersonal dyads about similar kinds of 
issues. .v observations rust be considered speculative since this project 
made no effort to accumulate statistical data on a nation-wide basis. 

begardinp 
the familv meber vs. family member dyad, interview and court 
case data indicate that tie most common disputes involve brothers and 
succession rights (Cases I and 4). Such disputes appear to have been 
exacerbated in recent yea:rs by land and resource shortages. Unlike in the 
past, a homestead head cannot easily divide up homestead land among his sons 



or otherwise seek land In the community. Disputes emerge in a variety of 
circumstances: when a son of a deceased homestead head is dissatisf'ied with
 
his land allotment (Case I); when the beir to a deceased homestead head
 
refuses to share lind and resources ("adequately") vith his brothers, sisters
 
or agnates, such as his father's brother (Cases 1, 2, 3, 4); or when the
 
oldest son of a deceased homestead head, who has migrated to an employment
 

centre in a distant area, returns to reclaim his birthright.
 
_k 

The research data also indicate that disputes involving women are 
common. The following case studies, which are described more fully in 
separate publications, demonstrate the variety of disputing patterns followed 
by women: one woman disputed with her affinal kin about the land allocated to 
her after her husband's death; one woman went to the District Commissioner to 
obtain from her husband repudiation papers which enaKled her to obtain land 
from the chief; one woman, who had married her husband according to civil law, 
divorced her husband and convinced the chief to allow her eviction of her
 
husband from the land which he had obtained for her through the customary
 
"kukhonta" process.
 

Women's actual role in land disputes is barely understood since Swazis 
often do not accept women's behaviour as constituting "disputing activity". 
This misunderstanding seems to arise from the fact that women frequently 
mobilise informal social networks in support of their land claims rather than 
appeal to formal agencies such as a family council or Chief's Council. When
 
they do appeal to formal apencies, they often report to officials of the 
regional administration whc are less directly involved with customary land
 

matters than a chief. In essence, people acknowledge only a minimal female 
involvement in land disputes b.hrause of the combined forces of women's
 
informal disputing activities with prevailing ideologies about women's
 
non-involverent in land matters.
 

Fegardinp the subject vs. sul -ect dyad, informants claim that the most 
prevalent and difficult di-putes btween subjects involve land loans. 
Informants mainnain that suhjects are hesitant to loan land because they fear 

that it will not he returned upon request or that the authorities will not 
uphold their reclamation demands (Case 6). he, they do loan land, disputes 
frequently arise (e.g., regarding use of land or duration of loan). Sometimes 
borrowers even insist that they were given land as a gift rather than a loan; 
this is particularly true when the original land transaction occurred between 

ancestors of disputants. A second increasingly common dispute between
 
subjects involves boundaries (Case 7) and fencing (Case 8). A third common 
dispute between subjects involves access paths (Cases F and 9). In crowded 

areas, paths for human transit aie frequently cut off by fences, whereas paths 
for livestock transit are frequently not separated by fences from cultivated 
fields, resulting in damage to winter crops. A fourth common dispute between
 
subjects involves rights to limited community resources. 

FUgardin the chief vs. chief dyad, informants stress that disputes 
between chiefs are tie most problematic disputes, i.e., the ones least likely 
to result in lastinp and amiable settlements. Chiefs appear unwilling or
 
unable to negotiate a settlement privately, and the Central Authority often
 

fails to dictate and enforce a settlement. The main issue underlying 
inter-chieftaincy land disputes, according to inforuants, centres upon 
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development projects and associated resettlement: chiefs are compelled by
 
development Jntere.ts and fears about land shortages to assert their' perceived 
rights (Case 17). Few chiefs are content to overlook transgressions for an
 
extended period as-did the chief in Case 16.
 

The major impediment to resolution of the "land dispute problem," in the 
present author's opinion, is the formal land dispute management process. In 
any effort to deal with problems in land dispute managtmcnt, two basic 
assumptions rust 
be considered: one, customary land tenurv, as a hierarchical 
system of righbts and prJvileges, cannot be structurally altered within the 
near future, and two, most drawbacks of technological developments and 
modernisation processes (e.g. , urban growth and population redistribution) 
cannot be alleviated. In essence, improvements in current land dispute 

involve minor structural' adjustments. Imanagement processes must 

The structural adjustment s proposed in this section incorporate three 
aspects of customary land law: one, rules of customary land tenure; two, 
institutional structure for land dispu.te resolution; and three, government 
administration cf land affairs. 

I. Some rules of land tenure have been charging in accordance with 
regional needs. For example, in the v'ban peripheries, renting of dwellings, 
a practise wVich was forbidden bv customary rules of land tenure, has become 
commonplace, local authorities overlook frequent transgressions and comment 
that they arc waiting for a national policy to te developed. In rural areas, 
where few mK grant workers seek housing:, renting appears to be uncommon. As a 
second example, fencing was once forbidden by customary rules of land tenure, 
out is now allowed bv chief s councils, provided that the council is informed 
of intended fencing. Those rules of tenure which are changing might be 
standardised and clarified in written forurlations. 

Other rule. of tentre have not been changing in accordance with needs; 
for e.ample, land is not surveyed in chiefs' areas. Surveying would clarify 
boundary prcers which are of ten involved i, land disputes. Chiefs 
apparently resi st survey'ing since it would reduce their power in land 
allocation an& Ud dispute adjudication. 

2. The structure for land dispute manapement has been altered in recent 
years, aIthou-h not necr s:arilv improved. The most pressing needs currently 
centre upon clarification and standardisation of institutional 
responsibilities at various levels of the dispute ranagement hierarchy: i.e., 
jurisdiction over causes and routes of appeal. Pisputants are often unaware 
about how to effectively process a dispute (e.g., when to approach a chief or
 
when to seek help of "Ndabazabantui); at other times they use the loopholes in
 
the system to their best advantage.
 

The addition of new forums such as "Wdabazabantu" and "Tinkhundla" has 
created confusion; pCople are uncertain as to which responsibilities for 
dispute management have been maintained By traditional forums and which ones 
have beer transferred to modern forums. As the comments of several chiefs 
indicate, "dabazahantu' is not alwa'.'s respected as a legitimate figure in the 
land disputing process. Moreover, "Ndabazabantu" cannot force chiefs to 
answer his sunrons or comply with his proposals about dispute resolution; his 

http:dispu.te
http:Jntere.ts
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Ineffectiveness results in %a tremendous waste of his own and other people s
 
manpower hours. 


"Tinkhundla" are apparently assigned no official role in land dispute
 
management; however, since evidence points 
to their occasioral involvement in
 
land disputes, this involvement should be further investigaied. As an
 
lnkhundla is structured to coordinate activities i several chiefdoms, shared
 
control within the Inkhundla over the chiefdom:' land wittcrs (including
 
cBVspute management) might prove to he a rore efficient and fairer system than
 
absolute control by individual chiefs within each chiefdor.. 

The Swazi Courts and the Western courts, botn of 
which have been created 
by modern legislation, appear to play an indirect role in customary land 
dispute management. People who occupy disadvantaged positions in regard to
 
the customarv system of land manaperent--such as women--tend to resort to
 
these courts for resolution of matters which haxe an indirect impact upon
 
customary Ion! ownershi p. 

3. The govrnment administration of land affairs Is plapued by several 
nroblems: the bureaucratic structure is continually being reorganised (i.e.,
reassinmcnt of duties to different ministries); government offices work at 
cross-purpon-1F te one another, often contradicting the instructions of
 
predecessors or contemporaries in other divisfons (Case 17); policy is
 
ineffectivclv clarified on 
a national basis aid further disseminated within
 
the di sput,- hi erarchy.
 

Consdered as a whole, the major structiral chunges which the government
 
might pronote toward the end of a more -efficient" In terms of economic 
expenditures and manpower hours) customary .and dispute management process 
are: stNndardisation of selected rules and procedures of land dispute 
management; imrproved communication to the publ ic aout these rules and 
procedures; and improved co unication within and between responsible 
government a..nic,-s about land disputc- ranaeront procedures. 

Althoup. the ultimate goal of the government appears to be a reduction in 
the incidence of land disputes, a worthy interim goal would be to promote a 
policy which focuses upon improved land cispute management. 
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NOTE S
 

I. "Fesettled men crplain of not enough land", Swaziland Observer, July
 
5, 1983, and "eddling land officers hamper resettlement scheres",iSwazland
 
Observer, July 16, 1983.
 

2. "Man axed woman over land dispute", Swaziland Observer, N:ovember 30, 
1983. 

3. "Excessive Drinking Still a Stumbling Block for Fural Development", 
Swaziland Time-, August 11, 198/,. 

4. "Every Male Must Pay E5", Swaziland Times, March 29, 1985, and "Fund 
for Crown Prince Launched", Observer, March 29, 1985. 
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APPENDIX
 

Terms of Peference for Land Dispute Management Study
 

The Land Dispute Management Study is an addition to the research activity
 
entitled: "Changes in Agricultural Land Use: Institutional Constraints and
 
Opportunities," which will be undertaken by the Ministry of AgriculCure and
 
Cooperatives with the assistance of the Lane Tenure Center, University of
 
Wisconsin. The purpose of this study is to review the experience of land
 
dispute management in Swaziland within the context of the institutional
 
factors associated with such disputes.
 

Issues to be exarined by the study will include.
 

1. Existing land tenure structure in Swaziland: evolution of existing
 
land tenure institutions; discussion of these fora; attitudes about existing
 
land tenure institutions.
 

2. Issues associated with land disputes: concessions experience;
 
banishment; security of tenure; role of women.
 

3. Nature of disputes: frequency; type (e.g., boundary, ownership, use
 
rights, etc.).
 

4. Institutional framework for the settlement of disputes: the dispute
 
settlement process; characters involved; nature of evidence/arguments for each
 
side; methods of reaching agreement; nature of settlements; methods of
 
enforcing settlements.
 


