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CUSTOMARY LAND DISPUTE MANAGEMENT IN SWAZILAND

Laurel L, Rose

EXECUTIVE SUMMARY

This study, which comprises one part of a larger USAID project entitled,
"Changes 1in Agricultural Land Use: Institutional Constraints and
Opportunities,” aims to contribute data regarding the following: the
historical and political background of the Swazi customary land tenure system;
the structure and organisation of customary courts responsible for land
dispute management; and the content and outcome of land disputes heard in the
above courts,

Until this study, the customary legal institutions responsible for land
dispute management in Swaziland had not been a subject for concentrated
academic study. Moreover, such institutions have not been required by
government decree to report publicly their operations (procedures, case loads,
actions taken). For this reason, the nature and prevalence of land disputes
have remained largely unknown. The dearth of authoritative information
regarding land dispuies and land dispute management is problematic: land
distribution and utilisatio: policies cannot be easily formulated or
implemented without such information.

The cus:omary land dispute data, which was obtained in this project
through interviews and visitation of chiefs' courts, demonstrate the operation
of land law: how land disputes arise; the processes according to which they
are settled; and the impact they have upon disputants and communities. The
cases, particularly those appearing in chiefs' courts, also provide the
clearest picture of changes in land law: nature of trouble spots in customary
land law; how people actually behave as opposed to how customary legal rules
dictate they should behave; and how chiefs formulate new rules in order to
change practises or promote new practises.

Land disputes are classified in this paper according to dispute
typologies. The typologies are based upon s£ix disputant dyads (e.g., family
member vs. family member). Disputes within each dyad are summarised in the
form of case studies. The organisation of cases in each disputant dyad is as
follows: fanily member vs. family member dyad (cases 1-5); subject vs. subject
dyad (cases 6-92); subject vs. chief dyad (cases 10-12); chief vs. subject dyad
(cases 13-15); chief vs. chief dyad (cases 16 and 17); and Central Authority
vs. chief dyad (case 18),.
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resettlement: chiefs are compelled by development interests and fears about
land shortages to mssert their perceived rights (Cage 17). Few chiefs are
content to overlook trarsgressions for anm extended period as did the chief in
Case 16, ) i

My research” indicates that land disputes have become increasingly
problematic because of several social, political, economic, and technological
developments: population growth, population redistribition (caused, among
other things, by resettlement projects and by new employment opportunities),
and new agricultural and livestock management technologies. These
developments necessitate structural changes which would promote a more
"efficient” (In terms of economic expenditures ano manpower hours) land
dispute management process. Such changes might be: standardisation,of
selected rules and procedures of customary land dispute management; improved
communication to the public about these rules and procedures; and improved
communication within and between responsitle government agencies about land
dispute management procedures.
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CLOSSARY

bandlancane - chief's inner council

bandlankhulu =~ council] of community members

imisumphe - long-term residents of an area

indvuna - (pl. tinvuna) - Chief's deputy, lieutenant chief, local

commander of age regiments, head of Inkhundla

Inkhundla = (pl. Tinkhundls) - regional committee comprising
several chiefs

kubekwa - placing of person on land

kuboleka umhlaba - land loan frow one individual to another

libandla =~ council

lincusa — representative

lusendvo - family council

Ndabazabantu - official created by British bureaucracy who links

chiefs to custorary hierarchy of national councils

Ndlovukati — Queen Mother
Ngwenyama = ¥Ying of the Swazi
sikhonti - man who pledges allegiance to chief, is accepted as

subject, and way receive land

sikhulu - clan chief
umgi jimi - ‘chief's runner
unnt fwanenkhosi - prince who is granted an area

_jx_



CUSTOMARY LAND DISPUTE MANAGEMENT IN SWAZILAND

Laurel L. Rose

I. INTRODUCTION

A. The Problem

Upon arrival in Swaziland, I was told by some members of chiefs' councils
that land disputes do not even exist. As one elder put 1t: “We.Swazis are
not permitted to fight over land because it belongs to the King.” This stated
ideal of non-confrontational attitudes about land matters does not correspond
with reality: my research revealed that land disputes constitute a major and
prolonged type of litigation coming before customary legal institutions.

Until the present study, the customary legal institutions responsible for
land dispute management in Swaziland had not been a2 sutject for concentrated
academic study. Moreover, sucii institutions have not been required by

goverument decree to report publicly their operations (procedures, case loads,
actions taken). TFor this reason, the nature and prevalence of land disputes

has remained largely unknown. The dearth of authoritative information

regarding land disputes and land dispute management is problematic: land
distribution and utilisation policies cannot be easily formulated or

implemented without such information.

This study examines customary land disputes through cases obtained in
interviews and chiefs' courts. Such land dispute cases demonstrate the
operation of land law: how land disputes arise; the processes according to
which they are settled; and the impact they have upon disputants and
communities. The cases, particularly those appearing in chiefs' courts, also
provide the clearest picture of changes in land law: nature of trouble spots
in customary land law; how people actually behave as opposed to how customary

legal rules dictate they should behave; and how chiefs formulate new rules in
order to cuange practises or promote new practises.

B. Methodology
1. Data Collectinn

Although many land dispute studies carried out in various locations
arounc the globec have been aided by a wealth of written court case summaries,
a similar situation does not exist in Swaziland: chiefs' councils and the
King's council, which reportedly bepan recording cases only in the last decade
or so, do not open their records to the scrutiny of ordinary Swazis or



investigaters., Consequently, data about land disputes on customarily tenured
land in Swaziland &an only be obtained through observation at customéry legal
institutions or through interviews with court personnel and case litigants.
Such data reveals the historical and sociological depth of individual land
disputes, but unfortunately, quantitative and qualitative aspects of land
disputes (e.g., regional distribution of dispute types) cannot be determined.

Despite numerous calls for customary law resecarch fn Swaziland (Armstrong
1985; Meyers 1983; Xhlapo 19€2), little work on the topic has been done--with
the exception of a Judicial Commissioner's recording of principles of
customary law (Fannin 1967), several legal scholars' summations of customary
law (Khumalo 1977; Khoza 1975; and Rubin 1963), and several anthropological
analyses of the social bases of customary law (Marwick 1940; Kuper 1947a,
1947b; Hughes 1962, 1964, 1972). As far as Swazi customary land law is
concerned, several comprehensive studies have been carried out (Hughes 1964,
19725 Nkambule 1983). Unfortunately, no study of customary land law makes
much mention of land éisputes

Hughes, in particular, makes a strong plea for research into the nature
of land disputes:

It would be hiphly desiratle for an extension apent
working in a Clar Chiefdom, for example, to know the details of
how the people of that Chiefdom first came into their "special
relationship” with the Swazi Central Authority; and to know the
history of any disputes which there may have been in the past
regarding the powers held at different levels irn the land
community hierarchy in that arecs.

1t may be necessary to carry out land-use planning for
large areas occupied by several different land comunities, or
parts of these. There will have to bhe settlements of all
boundary disputes in that whole area; or at least agreement to
continue to disagree while accepting (perhaps orly for a
specified number of veare) some machinery for the control of
land use in the disputed areas (1972:; 328),.

1f land disputes are to be researched in depth, a
the methodolopical approach to be taken. Armstrong (19€5: 2) notes several
problems of studies of Swazi customary law undertaken to date; they have
focused upen interviews with Swazi authorities rather than upon case
observation and analysis; they have forced Swazi inforcants to conceive of
customary laws in hypothetical rather than real contexts; and they have
implied that custermary laws are static when in fact thev are in a constant
state of flux. The cductoral dissertation research proiect in anthropology,
upon which this project paper is based, i1nvolved, over the course of eighteen
months, botl regular ohservation of cases coming before two Chiefs' Courts in
the middleveld as well ze extensive interviewing of informants from

ma jor problem concerns

approximately twenty chicfs' arcas in all parts of Swaziland. This approach
avoicded sore problers of past customary law studies pointed out hy Armstrong,
but it could not completely overcome one potential protlem--i.,e., the reliance
upon foreign concepts «nd terminology.


http:approximate.lv

The eighteen case srudies presented in this paper have been selected such
as to represent a wide range of land disputes (e.g., resources, bounaary,
fencing, resettlement), as experienced by various members of society (e.g.,
men and women, yourp and old, materially disadvantaped and advanteged).
Twelve cases occurred in the central middleveld, three cases occurred in the
highveld, and three cases occurred in the southern lowveld. The cases are
drawn from ten chiefs' areas. The descriptive sections presented in this
paper derive data from twe sources: published and unpublished literature and
ry interview data from the twenty chiefs' areas. Although the case studies
and interview data portray land problems in all regions of Swaziland, Cases
11-13 describe problems of building rights and road development which are
probably most characteristic of the crowded urban peripheries in the
middleveld.

Several conctraints determined the particular research methodology chosen
for the present study. The most important were: sensitivity of land issues
in Swaziland; cooperativeness of chiefes and councils; and geographical
proximity of potential research sites to the author's home base at the
University of Swaziland. The firct constraint persuaded the author to avoid
or handle circumspectly delicate issues (e.g., banishmernt and suecession
disputes). The second constraint forced the author to limit customary court
attendance to courts where chiefs were tolerant cof research and to limit
interviewing to educated or known informants. The third constraint influenced
the selection of two areas in the middleveld of Swaziland.

Data collection proceeded over three separate trips to Swaziland. The
first trip in summer 19&3 served as & feasibility study. Archival research
ané¢ preliminary interviewing of scholars, government officials and members of
the customary and Vestern courts were initiated. During the second trip from
January 1985 to August 1985, sessions of scveral chiefs' courts were
attended. As many land disputes were heard, data about che nature of
disputes, the sucio-economic statuses of disputants, and outcomes of disputes
could be coliected. The third trip from October 1985 to July 1986 served to
deepen understanding of land disputes. Trust and communication with
informants anc¢ disputants had been established, and extensive structured and
unstruciured interviewing with people in the research communities was
possible. Moreover, ranking government officials could be asked to provide
information ahout the national administrative structure for land management
and official policy on land disputes.

2. Aims of Study

The present study. which comprises one part of a larger USAID project
entitled, "Changes in Agricultural Land Use; Institutional Constraints and
Opportunities,” aims to contribute data regarding the following: the
historical and political background of the customary land tenure system; the
structure and organisation of customary courts responsible for land dispute
management; and the content and outcome of land disputes heard in the above
courts, 1In the concluding section of this paper, the findings of the research
are summarised,

This paper is divided into six sections. Secrion one explains the
research problem and methodolory. Section two provides historical and



geographical background information. Section three covers the political basis

of land tenure relations, whereas section four covers the legal basid of land

tenure relations., Section five examines land disputés according to disputant

dyads which arise at different levels of the political hierarchy, as discussed
in section three. Section six offers concluding comments.

IT. HISTORICAL AND GEOGRAPHICAL BASIS OF LAND TENURE RELATIONS

A, Historx

1. Historical Phases

Hughes (1972: 33) has divided Swaziianu » Cuomplen 1dUU LEUUIE R1SLOTY
into four phases: (1) the period of the clans and the emergent state
(fifteenth century up to 1829); (2) the Concessions Period until the Partition
of 1907; (3) the post-Fartition Period until 19G&; (4) the Independence Period
after 196¢t,

During the first period of the clans, Baatu-speaking people, who were
predominantly Keuni in language and culture, {led from invading Bantu and
European arries and settled in present-day Swaziland under the leadership of
King hgwane II11. Under the leadership of Ngwane's grandson, Sobhuza I (d.
1839), disparate clans were united under the dominance of the Dlamini clan
within & stabilised and centralised Swazi state.

During the second period, King Mbandzeni (1875-1889%) grauted Boer and
Eritish concessionzires large tracts of land for grazing and mining purposes
in exchange for revenues., Thic exchange proved so probleratic that Sobhuza
11, after beinp made Ying in 1921, immediately initiated a long scries of
protests ainecd 2t regaining land which Swazis believed had been expropriated
from ther.

Curing the third period, the High Commissioner's Partition Proclamation
of 1907 served to give formel recognition by the British administration to the
concessionajres' claims but also to reserve approximately one-third of
Swaziland's territory for occupation by the Swazi mzjcrity. As many
conflicting land rights existed during and following the concessions,
extensive legislation was required to clear up inconsistencies and
contradictions. The Swazi never accepted the validity of this legislation and
consequently set up buy-back schemes when appeals to the British failed.

Since the beginning of the fourth period, or Independence (1968),
buy-back initiatives have continued rather than expropriation of
Eurcpean-owned farms (Jones 1977),

2. Impact of Concessions
Interactions between Swazi rulers and European powers have been dominated

by the historical rcality of the concessions. Swazis, having witnessci
tumrltuecus developrments regarding land--most of which were bevond their
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control--are wary cf potential changes in customary land tenure. They argue
that extensive chamges could result in an undesirable erosion of the'
traditional way of life (e.g., decline in power of traditional, hereditary
rulers) and the creation of a class of landless people (Hughes, 1962, 1964,
1972). 'This general conservatism of Swazis has tended to preserve rather than
rocify, as in much of Africa, the ideal rules and procedures underlying

tustomary land management (see Bonner 1983; Crush 1980; Fransman 1978;
Mashasha 1977; Whittington and McDaniel 1969). )

Swazis attribute many of the current 11ls of the land tenure system—-
including land disputes--to the arrival of Europeans and the imposition of a
Concessions-based land policy. Although most Swazis report in interviews that
land disputes are endemic to the traditional land Lenure system, they 2lso
commonly argue that the privatisation of large land tracts, a practise
promoted by European land policy, has stimulated land disputes by encouraging
individual and chiefly grabting for increasingly scarce land areas. Moreover,
they arguc that the introduction of ferelgn-supported development projects as
well as a cash economy~-however beneficial--have frequently stimulated chiefly
rivalries for land control and associated tributes.

B. Geography

"waziland, a small, landlocked country of 17,364 sq km, is perched on the
edge of the Southern African escarprent. It is bounded on three sides by
South Africa and on the fourtk by Mozambique. Four distinctive north-south
topographic steps largely determine the characteristics of its natural
environment. First, there is the highveld which has grassy hills and averages
1,212 © above sea level. It has a 200l, moist climate and soils mostly not
adequate fer arable farming but well-suited for afforestation and summer
grazing. Second, there is the middleveld which is also hilly and averages 610
L. atove sea level. It has a warrm and sub-humid climate with palatable grasses
suited for livestock and rich soils good for agriculture. Third, there is the
lowveld which averages 274 1 above sea level. It has a hot, dry climate and
tall grasses suited for grazing but usually not dry-land agriculture. Fourth,
there is the Lebomba mountain range which is a narrow plateau averzging about
61C m above sea level. It has a warrm, sub-humid climate and basaltic sonils
suited for arable agriculture.

Swaziland's potential for econormic development, in terms of water and
rineral resources, is considerzble. Several rivers, the Mbeluzi, Kpwavuma,
Great Usutu, Fomati and Lomati, cut through the highveld, middleveld and
Lebombo mountains. Although seasonzl rains limit the potential water
resources of these rivers, construction of hydroelectric storage dams
encourages irrigation in the drier ciddleveld and lowveld. The main irrigated
crop for export is supar. Other razjor crops include cotton, maize, tobacco,
rice, vepetabtles, citrus fruits and pineapples. Swaziland's mineral wealth
consists of iron ore, coal, ané asbestos which have been mined for export (see
Fair, Hurdocl and Jones 19hE; Leistner and Skit 1969; Maasdorp 1979; Murdoch
1077).

Swaziland's geographical features influence both population distribution
and associated land utilisation patterns, which in turn influence the nature
and frequency of land disputes. A pood example is provided by the physical



and demographic characteristics of the middleveld, where the bulk of the
present research project was conducted. In the middleveld nearly oné-half of
the Swazi population resides in a patchwork pattern; rural homesteads are
intersperse¢ with densely populated settlements around employment centres.
These employmert centers (particularly the Matsapha Industri. 1 Complex) and
rich soile enhance erployment opportunities and agricultural prospects,
Unforturately, high population concentrations also reduce the availability of
unused lanc and natural resources. Conflicts frequently arise over land
allocations ly family and chief's councils for residential and agricultural
purposes, over boundaries, over fencing and cattle transit paths, over
irrigation rights, an” over exploitation of scarce natural resources such as
trees. These conflicts and others appear in the sample of cases collected by
the author in several middleveld research sites.

III. POLITICAL BASIS OF LAND TENURE RELATIONS

A, Dualism of National Land Tenure Administration

Swaziland's land tenure system is characterised by dualism. On the one
hand, there is customarily tenured land which is regulated by customary land
law and administered by customary chiefs' courts/the King, and, on the other
hand, there is freehiold terure land which is regulated by Pomwan-Dutch land law
and administered by the Deeds FRegistry Office.

In the rore precise legal terms of legislation passed at the time of the
infarmous Concessions, there are three tvpes of land tenure in Swaziland:
Private Tenure Land, Crown (Government Lancé) and Swazi hation Land. Private
Tenure Lanc rav be held by freehold title or by concession. Crown Land is
land owned by the Government, but technically speaking, also by the King.
Swazi Nation Land has never been defined by legislation but consists of the
former "Native Areas,” i.e., "Swazi Arcas,” of the colonial era.

A "Swazi Area” has been defired ir the Natural Resources Act 71/1951 as
followe:

“Swazi Area” means any land cet apart for the sole and
exclusive use and occupation of Africans under the Concessions
Partition Act No. 2€ of 1907 and land set aside for African
land settlement in terms of the Swazi Land Settlement Act No. 2
of 1946, an¢ shall include any land registered in the name of
the Ngwenvare in Trust for the Swazi Kation,

The terr "Swazi Area” is no longer used, and has been replaced by the
term "Swazi Nation Land.” The latter was introduced into common usage by
A.J.E. Hughes as a result of his doctoral land tenure study (1964). Some
confusion arises regarding the current adrministration of Swazi Nation Land.
It may be adrinistered by chiefs in a traditional manner, bv chiefs as
repurchasec land, ancd by national corporations, Titiyc and Tisuks, or
government sgencics as agriculturel projects.



As Arrstrong writes:
-

The confusion arises becausc under the "Lifa Fund” and
under the British Land Transfer Frogram (which still continues
and is administered by the Ministry of Natural Resources), the
Swazi Nation has purchased more than 1/2 of the land lost to
concessionaires in the 19th century, and this repurchased land
is registered Iin the name of the Ngwenyama in Trust for the
Swazi hNaticen., Sometimes this land is given to chiefs and
administered by them according to Swazi law and custom. More
often, the land is used by Tibivo or Tisuka as apricultural
projects, industrial projects or housing projects. The land
may also be administered by the Ministry of Agriculture as an
egricultural project. Workinyg farms acquired in this way
generally remain farms, worked by hired labour, rather than
reverting to the traditional tenure commenly considered
synonymous with Swazl Nation Land (1985; 5).

In the present author's research project, two types of Swaei Nation Land
were considered; land administered by chiefs on the basis of long-standing
hereditary rights and land administered by chiefs under recently acquired
rights (through repurchase schemes). 1In any case, all kinds of Swazi Nation
Land are under the direct control of the King. This final point is critical
for an understanding of the organisation and administration of autherity for
land dispute resolution.

B. Hierarchy of Political Authority for Swazi Nation Land

Custorary land law appliecs to Swazi Nation Land. The basic principle
underlying customary land tenure or Swazi Nation Land is embodied in
"kukhontz" bonds, “.e., bhoncds of allepiance which tie chiefs to the King and
comrmoners to chiefs (Kuper, 1947a; Fosen-Frinz, 1976). The “kukhonta" bonds
entzil reciprocal ripghts and obliyaticns. Thus, the chief must demoustrate
allegiance to the Dlamini rulere by performing in nationzl ceremonies and
attending reetings cof the national council. He, in turn, has the right to
exact tribute labour fror his subjects, but he has the obligation to con*rol
peliticel, economic and ritual matters in hiz community as well as distribute
land awong his sutjects. The subject, in turn, has the right to receive a
land allotment from the chief as well as the protection and representation of

the chief, btut he has the obligation to respond to the chief's and King's
formal sumnons to work in fields or build/repair royal homesteads.

Although the King is said tn "own” the land, chiefs exert a certain
degree of autonomy in their areas. They are entrusted by the King with the
day-to-cayv maintenance of law and order, including the distribution of land to
heacmen and the resclution of land disputecs.

In exercising their land adrinistration duties, chiefs necessarily
celegate recponsibilities to othere, A chief may entiust his deputy
("indvune”) and council of elders with the supervision of minor land matters.
At 2 micro level, he entrusts individual male homestecad heads with the
reallocation of family holdings to individuals (usually married sons). Wives



of the sons, including wives of polygamous men, will be granted access to
common land.

Questionnaire studies and iInterviews perforhed by the present author
indicate that land administration duties are undergoing transitions at all
levels of the "traditional” socio-political hierarchy. For example, many
chiefs are employed at urban or industrial centres and therefore increasingly
entrust numerous and significant administrative responsibilities to their
"tinvuna” and council members. The same is true of male homestecad heads who
migrate in ever—-greater numbers to employment centres. As many such men
report back to their homesteads only on weekends, they entrust major land
administrative respons‘bilities to their wives (i.e., senior wife in a

polygamous union) or elderly mother.

Although women have probably long exercised greater land administration
responsibilities than the normative socio-political structure would account
for, it seems possible that women are currently cxercising even greater
responsibilities with more openness and legitimacy. Numerous women who were
interviewed claimed that they have represented their homestead group at public
chief's meetings, arpued land disputes before the chief's court ;+and
indepecncdently made impertant decisions about land use (e.g., crops to be
plantec or land distributicn patterns). Often they carried out these duties
in the presence of adult male sons and even disinterested husbands. For
examrple, one woman forcefully pressnted a land dispute (land claim of her
husband's family) before the Chief's Court because her husband was ailing;
another woman cecided how land plots would be distributed among her husband's
wives and what crops would be grown because her husband claimed +o have little
interest in agriculture.

C. Allocation of Swazi Nation Land

1. Historicel Background

Legitimate patterns of allocation on Swazi letion Land (SNL) differ
radically fror those patterns prevailing on freehcld land in the juxtaposed
Romen-Dutch system: land is not a saleable commodity. Land access rights on
SKL are held by the community as a whole, and the King, representing the
entire Swazi Natiom, ig responsible for its allotment. 1In effect, land rights
on SKL arec derived more from a political than an economic ba:is.

hemberskip 1n a political community underlies land access. In the early
days of the clans /. ee section 2), members of the Dlamini clan and several
others pledging allegiance, the "Bemdzatuke”, "true Swazi”, entered
west-central Swaziland. They found loosely organised groups of Nguni and
Sotho vhor they destroved or incorporated. Those who were incorporated becare
known as "Emakhandzambili”™, or "those found ahead”. When Fing Mswati came to
power (183%-1£75), he placed chiefs over some groups and gave asylum to others
who becarnc known as "Emafikawuva”, or "those who came late”.

Three types of "chiefse” have acquired control over land: "sikhulu”, the
clan chief, "mntfwanenkosi”, the prince whe i¢ allotted an area and following
of his owa, and the "indvuna”, the governor of a roval villase. The clan
chiefs are permitted to exercise considerable local autonomy (e.g., land



distribution rights and performance of clan rituval) but must recognise the
King as the ultirate owner of the land. The princes are placed in various
locations around the country for the purpose of indirectly supporting the
monarchy, symbolising Dlamini authority, and diffusin; potential rivalry for
central control. The "tinvuna” are sclected to administer royal residences as
rewards for special ability. (Sce further explanation of chiefs in Section 5.)

4
-

Historic differences in clan Incorporation within the Swazi State
influence the types of relaticnships forped between chiefs and the monarchy.
Thus, each type of chic? (clan, royal, lieutenant) exercises land rights in a
different way because of his unique relatZionship with the monarchy. For
example, some informants indicate that a strong clan chief, as head of a clan
which entered into an early treaty relationship wvith the Dlamini wonarchy, is
more likely tc exercise control over subjects without appeal to the monarchy,
(e.g., in banishment case), than a licutenant or prince, who as an appendage

of the monarchy, is more likely to defer continually to the monarchy.
2. Methods of Land Allocation in a Chiefdonm

The land allocation methods practised in 1 chiefdom must be'analysed
within the context of local and national political communities. The local
political comrunity involves a bond between chiefs and their subjects, and the
national political community involves a bond between rulers and chiefs. Both
local and national political communities are incorporated within a complex
spatio-political pyramid consisting of ruler-chief-subject relationships.

At the apex of the pyramid begins the land allocation process: rulers
distribute land and associated responsibilities to each of the three types of
chiefs. At the middle level of the pyramid, chiefs directly oversee their own
land responsitilities or those of subordinate "tinvuna” in sub-wards. At the
lowest level of the pvramid, chiefs allocate land to homestead groups, which
in turn assipn plots to family members.,

There are stancard wavs by which & subject can pledge allegiance to the
chief and rulers and thereby obtain land. The land acquisition rethode are:
(1) direct grant by the chief; (2) direct grant by another individual; (3)
inheritance; (4) being "lent” land by another individual. The first three
lead to ownership rights, whereas the lest leads only to the right of use
(Hughes, 1972). Disputes involving each of the four accuisition methods
appeared in the case sample collected by the present author.

The first method comes into play when a newcomer approaches a chief
seeking acceptance ir the area. This newcomer is described as a man,
“sikhonti” who wants to “"kukhonta”, i.e., offer ellegiance and be accepted as
a subject. Ordinarily, a close relative or friend rec'ding in the new area
and plecging allegiance to the chief will introduce the newcomer to the
chief's deputy. The deputy will then take the applicant and his envoy to the
chief who will inforr his council of the application and further present the
newcomer to the community at a public meeting. The next step is for the chief
to assign his own envory to go to the prresent chief of the newcomer and
investigate his reputaticen. 1 his reputation proves favourable, then the
applicant will be accepted and will forrally "bid farewell” to his present
cnief. Initially the applicant may be given a temporary residential site.
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When he is formally placed, the boundaries of the homestead site and the

arable land will be indicated. Sometimes he recefves an additional land grant
from the chief at a later point in time.

The second method, land grants, usually involves land transfers within
kinship groups; this process is known as “kubekwa”, placing. According to
Nkambule (19€3: 42), "placing” methods are commonly reljed upon when a new
settler in a chiefdom has been allocated insufficient Tand cr completely
virgin land and his relatives compensate for the deficiency with an additional
grant. In both situations, the grantor forfeits all usufructory rights over
the land. Land grants may also te made to current residents of a chiefdom
(e.g., neighbouys); however, my data (obtained in a densely populated area)
indicate that landholders prefer not to give away land. In addition to land
grants made to newcomers and neighbours, grants are also made within a single
homestead group, although such a grant represents a "division of labour (more)
than a land alienatien exercise”.

The third method, inheritance, occurs when a homestead head dies and land
rights are normatively passed down in the male line. When the family council
of agnates (including full and half{ brothers of head, his own and brothers'
senior sons, etc.) discuss the dicposal of a man's estate upon his death, it
primarily considers the household divisions prevailing within the homestead
group during the life of the homestead head as well as the land allocations he
made during his life. 1n monogamous families, the largest land allocation and
administrative responsibilities usually go to the oldest son, whereas in large
polygvnous families, the same allocation and responsibilities usually go to
the oldest son of the senior wife.

The fourth method, a land loan from one individual to another, i.e.,
"kuboleke urhlaba”, serves to supplement an insufficient land grant awarded to
a newcomer in a community., A land loan may also take place btetween community
cembers when one party, the borrower, wishes to expand his subsistence farming
or engage In cash crop farming. The borrower requires z land loan because he
cannot ottairn additional or suiteble land from the chiefl for anv one of
severzl reasons: land shortage in the area; no available land in the
immediate vicirity of his homesteazcé; disinclination of authorities to grant
land to someone who has sufficient land for subsistence needs. More research
needs to be done on why land is loaned, but it appears that the lender may
want to aid a relative or neighbour, to repey or incur a debt, or to receive
some compensation——such as part of harvest from loaned land.

IV. ©LEGAL BAS1S OF LAND TENURE RELATIONS

A. Legislative Backpround of Customary Law

Although Swazis long resisted foreign lepal impositions (Amoah, 1978;
Armstrong anc¢ Nhlapo, 19€%; Bonner, 1983), Swazi customary legal procedure has
been increasingly drawn into thec more formal structure of the West, While the
Swaziland Order-in-Council of 12903 declared that the High Comrissioner must
respect native laws or customs, the General Law and Administration
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Proclamation No. 4 of 1907 made Roman-Dutch common law (including legislation)

the general law of<Swaziland. This weant that chiefs and other traditional
leaders could hold courts and administer customary law among their people as

they had done for ages, but they had to do so in the shadow of a legal system
which applied to the general population, not just Swazis,

With the passing of the Native Courts Proclamation No. 80 of 195C, now
the Swazi Courts Act, the foreign legal presence became even more ev1dent
This act provided for the formal composition of customary courts (e.g., clerks
provided for but lawyers excluded), the type of law they may apply (customary

law), the procedure to be followed, and the limits of the courts' jurisdiction
over persons. In terms of jurisdiction over causes of action, the Swazi

Courts (currently over 25), two Courts of Appeal and Hipher Swazi Cqurt of

Appeal which were Instituted by the 1950 act, were ordered not to adrminister
.any Swazi law or custom which is "repugnant to natural justice or

morality . . ." (e.g., witchecraft), not to apply Roman-Dutch law, and not to
hear any matters originally contracted under Roman-Dutch law such as a civil
or Christian marriage.

Customary land law--only one of many dorwains of Swazi customary law--is
kept so exclusively within the jurisdiction of the customary legal structure
that even the Swazi Courts, which were formalised by the 1950 statute for the
purpose of administering Swazi customary law, may not hear land matters.
Rather, only chiefs together with their "libandla” (council) hear such
matters. If a chief reaches an impasse in a land matter, he can appeal
directly to the King and his council (see section B below).

A4 chief's control over land matters is regulated by the vapue and
incorplete terms of the Kative Administration Act Ko. 79 of 1¥50. 1In essence,
the nuts and bolts of a chief's land administration is left up to his own
interpretation of unwritten customary law provisions,

Cases involving customary land law are rarely referred to the Western
court system. This system consists of Subordinate Courts (first, second and
third class) which were defined by the Magistrates Court Act No. 66 of 1938
and the High Court which was defined by the Swaziland Constitution Order. 1In
the sample of cases presented in section V below, one case (no. 12) involved
the futile appeal of a land case occurring on Swazi Kation Land to a
Magistrates Court.

B. Structure of Customary Law Forums: Land Dispute Management

1. Traditional Forums

One informant, when asked by the author about the traditional hierarchy
for land dispute management, commented as follows:

Refcre 1950 there were family courts at the lowest level
of the traditionel structure. They were located on every
homestead and were under the authority of the family headran.
This type of court was the "lusendvo”. The headman could
arbitrate family disputes. The next type of court was the
chief's court, the "libandla”. All cases arising under some
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chief could go to the chief's court. From there cases could be
sent to one of three appeal courts--at Zombodze, Loborba or '
Lozitha (royal kraals). The final court was the ¥ing's Court.
This is the way the traditiona] structure was before 1950,

There was no Swazi Natjonal Court at that time,

The District Comnissioner only hearc a case under the
Subordinate Court's Act . . . the District Commissioner
operated in cases between Swazis 1f they drew up some kind of
contract between themselves which was only known to Poman-Dutch
law. Before 1950, the Lozitha, Zombodze and Lobomba appeal
centres didn't c¢nforce their decisions always . . . for this
reason and others, the District Commissioners—-even though they
were really administrative officers——were also supposed to
settle disputes arising between Swazis. They had to settle
them according to Swazi law and custom.

A casec on appeal would go to Zormbodze, Lozitha or Loborba
depending on where it had originated. For example, an appeal
from the Shiselweni District would go to Lobomba. An appeal
from Sitcki would go to Lozitha. An appeal from Hhohho would
g0 to Zombodze. According to the Swazi traditional
administration, Swaziland was divided into three areas.

As a result of the 1950 Swazi Courts Act, there came to be
some confusion about the traditional courts. Some people sav
that the Chiefs' Courts were abolished, but others say that
they still exist. Some people maintain that as a result of the
establishment of the Swazi Courts, Mandanda ("indvuna” at
Zombodze Foyal Kraal) ceasec to have the powers of appeal (from
Chiefs' Courts). 1T know of & case in which Mandanda gave
judgement in a case, but a Swazi Court FPresident sazid that he
has no right to try the case.

a. Farily Council ("lusendve™)

The farmily council ordinarily hears land cases arising between members of
the same homestead unit. Such cases involve inkeritance rights to land,
rights of avail to land or common resources, and land rights of women who have
married a2 merber cof the homestead unit. The council, consisting of the
homestead head, his brothers, hic adult sons and brothers' sons, among others,
must hear a case arising between its own members before the Chief's Court will
entertain it; if a litigant brings such a case to the chief's council before
the family council has attempted a settlement, the litigant will he instructed
to return to his/her family elders.

One inforrmant described the operation of the family council in a land
case:

if only & family is involved (in a case), then the
case doesn't go to the chief at all. The members of the farily
just discuss it . . . All the family and mavbe the neighbours,
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i.e., neighboyrs who are relatives, are called . . . The case
Is heard and the homestead head tells the people what they
chould do.

E. Chief and Councils

As far as custcmary legal procedure is concerne.l, the literature 1is most
explicit on the operation of the Chief's Court. This Court will be discussed
at length since most of the land disputes heard by the present researcher were
handled by a chief and his council.

Procedure
Marwick describes the basic procedure of the Chief's Court as follows:

Every married man i{s really a judicial officer since he
has the power to acdjudicate in matters disputed by his
children. 1If the disputants are not satisfied they may appear
to the village head, and thence to the local chief and finally
tc the paramount chief.

1f a man has a case he will report it to the chief's
“indvunz” and the latter will deal with it if he can. If not,
he will inform the chief and the complainant will be given an
opportunity of enlarging upon his complaint. The "indvuna"
[chief's deputy] will thereupon be sent to call up the
"libandla” [council consisting of community members) and
respondent with his witnesses if any. When these people have
foregatherecd the complainant opens his case anéd is followed by
the respondent. They each have the right to reply, after which
the members of the "libandla” are entitled to croscs-examine
ther. Cther witnesses are now heard, usuallv tlose of the
respondent before those of the complainant. Each witness after
making his statement is liatle to cross-exacinaticn. The
parties and their vitnesses withdraw after the evidence is
closed and the cross-examination has been concluded. The
"libandla” then discusses the case, each member dwelling upon
the important points which appeal to him. The chief then sums
up and the parties are recalled and the judgement is pronounced
by the chief. Lveryone “"tonga's" (i.e., says the praise name
of the chief) and departs . . . In trials of this nature there
ie no swern testimony and the cross-examination is relied upon
to sift truth from lies. There are no rules of evidence and
hearsay anc irrelevant evidence may be tendered without any
ctjection being taken. The extra time involved is of no
corcern. There are no advocates, each party relying upon his
own wits and those of his witnesces. 1f anything, the members
cef the "libandla” are the advocates because in their
cross—exarination they may adopt an extremely partisan
attitude. Evidence ic not obtained in the form of question and
answer except uncder cross-examination. ULach witness is allowed
to tell his own story practically uninterrupted hefore
questions are put to him.
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The tribynal consists of the chief, his "indvuna” andé his »
“libandla", i.e., the adult males of his following. For the
ordinary run ef cases the whole "libandla”™ would not be
summoned,

Vhen the complainant and the respondent come fror
different areas of cifferent chiefs, there should-be a trial by
a joint tribunal. The corplainant goes to thie chief and rakes
a complaint. The chief will then take or send him with his
witnesses to the other chief to have the case tried. 1f the
othier chief agrees, the first chief will be present at the
trial and assist the "libandla” ir coming to a decision.

If the respondent's chief refuses to have the case tried
in this manner, the alternative is for the case to go direct to
the "Inkosi”™ [King] for trial.

If a man wistes to appeal apainst a chief's judgement, he
should po to the Lozita, Lobamba or Zombodze village (depending
upon to which village his chief is attached) to lodee his
appcal. lie should be accompanied by the chiefl's messenger, who
would be able to give details of the case and the judgement of
the chief's court. Cascs at the royal villapes are heard by
the "indvuna” of that village. The conduct of the trial is
similar to that in the lower court, except that the "Inkosi”™ or
"Indlovukati” [Gueen Mothier] respectively are not usually
present. Wwhen the Lozite or lobambz counsellors have come to a
decisiorn, it is confirmed by the "Inkesi” or the “Indlovukati”
as the case may be. 1If the case is an important one, the
“"Inkosi” or the "Indlevukati”™ mav take part in the trial or at
least be present during the hearing of the evidence.

Appeal cases really arount te & complete retrial, Cases
heard at Lobtamba and 7orbodze have to be reported to Lozits as
soon as judgenent is piven. There is an appeal irer these two
courts to the "Inlosi™.

Judgerente are c¢xecuted by & messenper called ar
"inxuse”. Ee is sent off{ as soon as possitle after judgement
has beer pronounced to make an attachment and to hand the
judgement cebt over te the judgement creditor, depending upon
the amount of the judgement debt. Usually the "inxusa” deducts
something from the judgerent debt before he hands it over
(1940: 2&5-7).

One informant indicated teo the present author that a dispute between a
chief's subjects carn be reported to anv one of a number of officials:

Usually the people (disputing) would go to the "indvura”
(chief's deputy) first. Eut sometimes they woulé po cirectly
to the chief. Tt is not a rigid rule that a cispute must be
reportec first te the deputy. Also, some people go to the
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respective chiefs' areas. At other times secretaries read letters from the
District Commissioner which verified circumstances #n question, for example,
the marital status-of a woman (i.e., regarding whether her separation from her
husband was official and, consequently, whether she had the right to obtain
land without his-avthorisation).

A well-ecucated, influential secretary in one chief's area, which was
recently engaged in a2 heated land dispute with a neighbouring chiefdom, took a
very Important role in handling paperwork generated by various court sessions
(e.g., Chief's Court, King's Court, High Court). This secretary, who takes
his responsibilities 2s secretary very seriously, describes the role of the
chief's secretary in sophisticated terms:

The chief's secretary must receive correspondence. The
chief vill inforre the "libandla” about the correspondence. The
chief responds to some letters directly, but the secretary
drafte all correspondense. Circulars coming fror ministries
are read by the sceretary since they are written in English,
[note: not all secretaries arc fullv bilingual and able to
perform such functiens.] He interprets for the chief.
Government gazettes about new laws would ke read by the
secretary., He prepares statements by the chiefs and also
special announcements--these are signed. The secretary
prepares documents for projects--drafting and presenting to the
chief for work with the libandla. 17 approved, the documents
arc given to a rerresentative of the chief te Tinkhundle--this
reparde a proposed project. Through Tinkhundla the projects
are directed to the Regicnal Adrinistrator and on to the
cppropriate ministry,

Messenper:  One chiefl's "umgijici” (messenger) told the author that his
respogzq??z???cs primarily involve announcing meetings to the subjects of 2
chief and surmmoning disputants before the chief's council. In the situation
of a land dispute, the messenper mipght act as & local police officer by
separating disputants, by dissuading disputants fror violent measures, by
sumconing the police if violence erupts, and by informing higher authorities
such a¢ the chief nr deputy and the officiale of the Swazi Nation Court about
the situation. Cnce the land dispute has become a formal case before the
chief's court, the messenger may be asked by the chief and his council to
investigate boundaries or other dispute-related problems.

One messenger explained his reasons for assurming his unpaid position:

1 ar "umgijimi” because I ar prond of the job. The only
times 1 ar paid are when 1 provide a service like taking
someone to town. Then 1 get a gift for my services. 1In the
old days the "umgijici” didn't pav taxes but now he nust pay.
He used to be excused {ron ther because of his service to the
comrunity,

"Lincusa”: One informant defined the role of the “lincusa” in land
allocations by the chief as follows:
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c. FKing and Qouncils

Structure

The literature on Swazl customary land law says very little about the
procedures followed by the King and his council in processing land disputes.
My own investipations were only minimally successful since national officials
either were unfamiliar with some new procedures introduced following the
forrer King's death in 1982 or were knowledgeable but unwilling to divulge
"State secrets’.

Several scholars (Hughes 1972 Kuper 1%947a; Posen-FPrinz 1676) state that
the national adrministrative structure is headed by a dual monarchyv-—the
"Ndlovukazi”, Queen lother, and the “Npwenyama”, King. The two figures
ideally try to operate in harmony with one another, reaching decisions which
are mutually acceptable. The Queen Mother's centre is the larger national
headquarters where ritual matters arc handled. The Kinp's centre is the seat
of the principal traditional court where the semi-traditional Higher National
Court of Appeal has now been established. Both capitals, as part of the
central Swazi politica: organisation, will hereafter be referred to by Hughes'
term--the "Central Authority” (1972: 161; see Fipure E).

Foyal villapes (e.p., Lozitha, Lobomba, Zomtodrze) serve as centres for
the coordination of naticnal activities and as "referral agencies”. By means
of the roval villages, inforwation is channeled up and down the authority
structure. For exarple, a land dispute between chiefs or between persons
belonging to different chiefs may be referred to the "indvuna” at the linking
rcyal village who will hear initial complainte and refer the case either to a
local council or tc one of the high courts at the national capital. The
“indvuna” in all cases acts as a mouthpiece of the King. Informants report
that in the past the "indvune” at a roval village heard land cases between
chiefs but now he only hears land disputes between sub-tinvuna under his own
jurisdiction.

Huphes describes in some detail the national adrinistrative structure
wvhich ic controllecd by the Central Authority through various councils--some of
which are responsible for land disputc management:

. . . there is an entity known as the National Council
(libardlz lake KNgwane) which, together with the Monarchs, is
the supreme indigenous ruling bodv. In theory this consists of
two parts, the Generzl Council (libandla lorkhulu) and the
Executive Comrittee (libandla lencane), while the clder Inner
Council (licoco) is available to deal with specialised
problems. The last mentioned mav also plav the role of a
"party caucus”, as it were, which can influence the decisions
of the Exccutive Committee. In practise, it ic the Execcutive
Comriirce which ¢ recogniscd a&s the "Council” by the central

governrent. Lkevertheless, the members of this Committee are
well awzre thot many Swazi regard the General Council as the
superior bodyv; es the National Council. They are, thercfore,

careful to avoid taking any action which right undulv
antagonise the latter.
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Swazil informants (particularly if they are of the Dlarini
clan and closely connected with the National adrministration)
usually argue-that land matters such as boundary disputes
between Chiefs, do not strictly fall within the purviews of any
of these bodies; but should be settled by the "Kgwenyama”

(King) himself, in consultation with yet anocher Council (or
selectcd body of advisors). However, as we shall -kec, "land
matters” impringe on cany fields in which these Councils, and
the local-povernmental authorities in the Chiefdoms are
concerned (1972: 166-7),

Procedure

When informants were asked about the procedure for appealing land cases
from a Chief's Court to national austhorities, the role of "Ndabazabantu” was
usually mentioned (see the following section for an explanation about the
origins and functions of "Ndabazabantv”). “Ndabazabantu” is an official
created by the modern burcaucracy iatroduced by the Eritish, but, he serves to
link customary Chief's Courts to the customary hicrarchy of national councils.

When a casc bctween ¢ chief's subjects is transferred to the national
authorities, & chief must provide authorisation. VWhen & case between chiefs
is transferred, onc chief rmust either refusc to meet with "hdatazabantu”
(usually at Regional Administration offices) or orherwise refuse to accept the
recommendations of "Ndabazatantu” after a hearing. In most situations, an
appellant will be assisted by an official who acts as his "lincusa” (i.e.,
official representative. Sometimes "Ndabazabantu” is bypassed and the Fing's
councillors ere approached directly.

One chief described in theoretical terms how a land dispute between
sutjects might be appealed to higher authoritics:

After a (chief) has heard a dispute, he may (authorise
that it be taken) to "Fdabazabantu” [located at Fegional
Adrinistraticn offices). After the matter has gone through all
the (required stages . . . like & prelininary hezaring before
"Néabazabantu™), ther it will go to Lusaseni [Kinp'e roval
kraal]. The two disputing partiee will be called.

The case is heard for the first time when evervbody is
present . . . all persons who are knowledpeable may be
present. (On the Lusaseri side), the councillors will be
present. Maybe not all of ther will be there. Those present
sit topether with the King's "indvuna” (deputy) and exchange
opinions. The "indvuna™ and councillors are all (equzlly) the
Fing's advisere, but the "indvuna” assures the role of chairman.

Another chief whe recently appealed his own land dispute with another
chief described how a land dispute between chiefs right be appealed:



If 1 werg to have precblems with a particular chieftainey,
I would approach the other chief. Llet's sav that I have land
here but there is no river which is usually the boundary. Or a
toundary could be trees and stones. But if there is no clear,
marked boundary like a river, and somebody messes with, say,
boulders whiclh are serving as the boundarv so that he can claim
the area as his, then the procedurc would be for mé to lodpe a
complaint against this chief at his royal kraal. We would sit
down and discuss the matter.,

Usually the chief and his closest family mernbers will
first discuss the case-—there has to be someone listening to
the casc when it is discussed. 1f the two chiefs and their
groups (when they meet) fail to reach an understanding about
the matter, then they would approach "Ndabazabantu”. This is
the person who fs¢ responsible for disputes betweern two chiefs.
It 1s possible that the two chiefs would expanc their private
reeting to include members of whole communities, but if one of
ther just doesn't want to listen to (prelininary discussions),
then the twe chiefs and their followers weould be called before
"Ndabazabantu”. The chief brings his supporters and the people
who have knowledge of the area . . . that is, where the
boundaries should be. Usually the chief will have around
thirty or forty fellowers with him. Evervbodv will listen to
the discussions and there should be some kiné of solution
proposec.

The meeting wil) take place at "Ndabazabantu's" office.
He will act as chairman. Someone will take minutes. After a
lot of discussion, a verdict will be reached either for one or
the other chief,

Say "Ndabazabantu” decides for one chief and the other one
thinks the decision is unfair. The (latter) will go to the
King--actually the Fing's "indvura”. “Ndatazabantu” rmust first
(authorise) hiu to take the dispute on tc the Fing. The Fing's
“indvuna” will set up a date for the hearing, and both chiefs
as well as "Ndatazabantu” will be present,

(Cn the aesigned day), "Ndabazabantu” will state the
case. The (disgruntled) chief is allowed to stand up and
explain hties case. He states that he is dissatisfied with the
decision of "Néabazabantu” and he savs what he thinks the
proper outcome of the case should be. He also savs why he
thinks the land is his. Then the other chief it called upen to
give his side to the story. The councillors will ask
questione. Evervone asks questions (of opposing partiec),

Vhen &1] hae been said to the saticfaction of the
"indvuna” and Lisc councillors, thev send cvervone awey while
they decide the case. COr wavie thev will tell cvervone that
they must comc back another dav. When the Fing's councillors
do announce thcir decision, they mav go along with the carlier



finding of "Ndabazabantu” or they may core up with a new
decision. They will give reasons why tlz land belongs to one
party or another.

When the same informant was asked 1if the King is involved in these
proceedings, he stated: A

I't not sure. (1 think the King is only involved) i{ one
of the (litipants) is dissatisfied with the decision of the
councillors., The King may be informed about the case from some
of the councillors. (In any situation), the King will
eventually be involved in the case. '

2. Modern Forums

One area of transition in land administration duties involves the
creation of agencies associated with the modern political/bureaucratic order.
These apencies, when operationalised during the days of colonial government
(ca. 1930s and 1940s), operated in a dual system of administration: {irst, a
team of expatriate officials headed by a Commissioner appointed by Britain,
and second, a tribal adminictration appointeé by and functioning under the
control of its acknowledged leader, the Swazi King. Following Independence in
19¢8, a complex administrative system was fused together from parts of the
dual hierarchy: the colonial-era authorities (Tinkhundla, Ndabazabantu, Swazi
Courts) and the traditional Swazi authorities (King and chiefs). Despite this
general administrative werging, two separate systems of land administration
continue to operate.

A funcamental problem, which requires further research, concerns, first,
the powers of chiefg and their councils over customary land matters, and
second, the irpact which rodern administrative officials have on chiefs' and
councile' authority over customary land matters. My interviews indicate that
many Swaznis are confused regarding the origins of various modern authorities
as well z¢ their current roles and functions. For example, nearly zall my
informants agree that the Swazi Courts and Tinkhundla cannot handle customary
lard matters, &nd yet my observations at Kegional Administration offices
indicaite that Pepionsl Adrinistrators, Tinkhundla officials, and Swazi Court
Fresidents are usuzlly well-informed about customary landé disputes which come
before custorary chiefs and modern Ndabazabantu (see discussion below). More
information ebout points of interface between the customary and modern
authorities will likely reduce confusion about operational realities as well
as encourage the development of a more efficient system.

a. "Ndabazatantu”

A "héabazabantu” was eppeointed in the pre-Incependence period to each
district office. 4 Ndabazibantu represented the Fing in his district and
acted as a liaison cfficer hetween the district commissioner or district
officer andé the chiefs in the district whom he had the power to summon to his
presence. As Eurcopeans had little understanding of Swazi customary law, a
Ndabazabantu was charged with hearing criminal andé civil cases involving
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Africans. This duyy was transferred to the Swazi courts when these were
constituted, '

Today, a Ndabazabantu exercises many roles (e.p., settlement of quarrels
involving customary marriage or loaned money), but his most Important,
confusing, and controversial role is that of "messenger” between chiefs and
the King in land dispute situations. He works in conjunction with . the
Fegional Administrator and ic paid for his services. Interview data collected
by the author Indicate that Ndabazabartu's power to summon chiefs disputing
over land is frequently rejected as illegitimate. Cne chief, using words
typical to many informants, rejected the possibility that "Ndabazabantu” can
legitimately play a role in land disputes between chiefs:

"Ndabazatantu” 1e Inferior to a chief and has no right to

summon a chief. 1If 1 were involved in a land dispute, 1 would
only answer to the King.

Another informant, an urban land supervisor in a regional administrator's
office, described "Ndabazabantu's” role: ’

"Ndabazabantu” doesn't deal witl. land disputes; this is

the Fing's responsibility . . . "Ndabazabantu” is supposed to
be like a chief in the urban areas. He is not a part of the
traditional court of law, He has no involvement with affairs

of rural land.

Chiefs can talk about minor land cases with
"Nabazabantu”-~like where boundaries are supposed to be
located.

In the rural areas criminal cases—-like theft and
bloodshed--can be reported to the policc and the chief takes no
role at all. The chief mav even take cases--civil--like
"Ndazbazabantu” does in town, “Kdabazabantu" handles cases of
people in town which involve people owing allegiance to
different chiefs. So, "Ndabazabantu" is like a chief in an
urban area. ‘

When asked how a chief who rejects "Ndabazabantu's” role in land disputes
can be forced te report, one chief stated:

"Ncabazebantu” has the powers to have this person fined or
put in jail. He could bring (the chief) before the traditional
court. This would also happen if the chief refused to go to
tte Regional Administrator or & meeting of Tinkhundla.

The law provides {for anvone who fails to report when
summoned by the proper authority. 1f a subject fails to report
to the chief, then the chief will report te "Ndabazabantu” who,
in turre, summons the police. That has happened in vy area.

One person was called to answer to a certain charpe, but he
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didn't turn up. After three calls, we reported to
“lidabazabantu” who sert a message to my "umgigimi” [messenger]
who saic¢ that-this person had to report to the royal residence.

In one case I witnessed a chief who was disputing with his neighbouring
chief about boundaries refused to report to "Ndabazabantu” after several
summons. “Ncdabazabantu” finally travelled to the area in dispute, accompanied
by several police officers., When they finally tracked down the recalcitrant
chief, they requested that a meeting involving the disputing chiefs, their
core supporters, anc "Ndabazabantu” be held on the spot. The chief made
excuses about conflicting responsibilities.,

b. "Tinkhund]q"

Another modern agency, the "Tinkhundla" (sing. "Inkhundla"), are first
officially mentioned in colonial government annual reporte in 1954, although
archival evidence suggests that "Tinkhundla” are a pre-World War 11 system.
Forty Tinkhundla are organised nationwide at the district level for the
purpose of grouping chiefs into administrative units. The leader of an
“Inkhundla” ie called the "Indvuna” cof the "Inkhundla” and, like
"Ndabazabantu”, has the power to summon chiefs to meetings. At Inkhundla
meetinge chiefs often discuss development issues; at one Inkhundla meeting I
attended, the constituent chiefs called together their subjects to hear talks
by government nurses regarding inoculation and other health concerns.

In some ways "Tinkhundla” resemble the roval homesteads in that “tinvuna”
are appointed by the Fing to oversee their operations. However, the
comparison doesn't go very far since no territories are under their
jurisdiction and no subjectc cceme under their direct control.

Althourh the "Tinkhuncla” were originallv not granted executive authority
anc served as convenient organisations through which district cormissioners
could rmeet and talk te chiefs (see "Tinkhundla . . .": n.d. and "Ministry .

"t 1978), it appears that they, again like Ndabazsbantu, sometimes have
assumecd controversial roles in land dispute situaticons. Some irnformants
stated that "Tinkhundla” occasionally refer land disputes to proper
authorities. Some informants also report that "Tinkhundlas” offices
occasionzlly handle minor lznd disputes; however, no datz are available on the
nature of the disputes, the type of proceedings followed, or the disposition
of the disputes. Eeveral chiefs noted that they are confused about powers
vhich "Tinkhundla” ray assume over land matters (particularly land disputes),
about types of land control which they (chiefs) retain, and about the role to
be plaved by the Central Authority,

Swazi Natjion Courts

The approxirately twentv-five plus Swazi Nation Courts (see section A)
are not expressly prohibitecd from hearing land disputes, hut all mv informants
stated that these courts mav not plav a direct role in land disputes. The
Swazi lation Court car only handle land cases on other pretexts. For exarple,
& persen pay desgtroy the crops of a person whom he clairms is improperly using

Fis land. Or, he mar assault this same person. Ir these situations, the case
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must po before the_Swazi Nation Court as either a destruction of property case
or an assault case. Questions about custorary land ‘rights cannot be heard.

Although the Swazi Nation Court may not decide upon land cases per se, it
does have an impact upon land matters heard by other customary law forums. In
other words, when questions about land rights are heard by other forums (e.g.,
Chief's Council), following a judgement which the Swaz¥Nztion Court has
pronounced on a matter unrelated to land, council members may be influenced by
the Swazi Nation Court's carlier interpretations of case merit and disputant
reputation. In any case, the Swazi Nation Court cdoes not have cverlapping
jurisdiction (along with Chief{'s Court) and docs net serve as a court of
appeal in land cases.

One informant, a formally educated chief, explained why "Ndabazabantu"
but not the Swazi Nation Court is empowered to handle land disputes:

I don't know if therc is an (official) reason (for the
separation of powers regarcding land contrcl), hut I do know
what makes scnsc Lo me. “Ndabazabantu”, as I have been trying
to explain, has nc authority to judge a case but can reach an
opinion. He must report to that person who has autherity to

judge . . . the King. The only person who can rule on land
issues is the Fing,

If vou got the Swazi Nation Court mixed up in these (land)
matters, there would surely be a lot of confusion because thev
(Swazi Nation Court Fresidents) are used to judping. The law
agrees that they shoulcd judge, but on this matter (land), they
have no jurisdiction. Theyv cannot even try it (land matters)
as a casc because it is a dispute. “Ndabazabantu”, being used
to listen to and looking into (land matters) fully as a necutral
person on behalf of the King, can pive an objective opinion on
what he has heard azbout the dispute.

tlore research neceds to be done on the relationship between "Ndabazabantu"
anc the Swazi Nation Court. Felevant research questions right focus upon the
role, if any, of Swazi'Court Fresidents in land disputes heard bv
“Ndabazabantu”, and the possibilities for referral of land disputes from Swazi
Court FPresicdents to "Ndabazabartu”. 1n addition, the role plaved bty chiefs
aiter custorary land disputes have been referrved to modern institutions needs
to be better understocod.

Figure A shows Swazziland's dual court structure and Figure B chows
Swaziland's land administration structure, including forums responsible for
land dispute resolution.
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V. LAND DISPUTE TYPOLOGIES

The extensjve literature on land tenure in Swaziland makes very little
mention of land disputes. Hughes discusses the historical background of
boundary disputes between chiefs (sce section II11 and section E below) and
cites a couple of cases. He also describes how a land dispute between a
chief's suljects can crupt when a miprant labourer returns and tries to lay
claim to his reallocated land. Thic research paper aims to provide additicnal
background information and field data about land disputes. '

In this section, actual land disputes are described according to dispute
typolopies. The typologies are bascd upon six disputant dyads (e.g., family
member ve, fapily wenber). Disputes within cach dyvad are summarised in the
form of casc studies. The orpanisation of cases in each disputant dvad is as
follows: family member ve. family member dvad (cases 1-4); subject vs,
subject dyac (cases 5-9); subject vs. chief dvad (cases 10-12); chief vs.
sutject dyad (cases 13-15); chief ve. chief dvad (cases 16 and 17); and
Central Authority vs. chief dyad (case 1€). ‘

Disputes have heen organised primarily according to disputant
relationships within the political hierarchy (e.g., subject vs. subject) and
secondarily according to subject matter (e.g., houndary dispute) for four
reasons. The first two reasons involve inforrants' data presentation to
anthropologist: (1) informants describe cases in terms of disputant
relationships rather than subject matter of disputes, and (2) informants
describe nost cases in terms of scveral issues under dispute (i.e., succession
rights and boundaries) which makes classification of disputes according to
subject ratter difficult. The seconé two reasons involve the anthropologist's
preferred style of written data presentation: (3) clessification of disputes
within disputant dyads clarifies disputing in terms of Swazi political
structure, and (4) classification of disputes within dvads avoids heavy
concentration of disputecs within one subject arca (e.g., boundary) and in
disregard of variant political circumstances.

Cases representing & wide range of probler areas are selected for
presentation (total sample consists of about 20C cases). Some details are
missing in casc descriptions when informant was unclear or unsure, when
informant provided details which seemec inaccurazte, and when case was in
Progress at time of anthropolopist's departure f1om field. Other details have
been orittec from case cdescriptions in order to protect the confidentiality of
informants.

A. Family Member ve, Family Member

1. PBackpround

Disputes between farilv merbers involve several éyadic configurations.
The most common disputing dyade revealed in the course of this research
project are: brother vs. krother; son vs. mother; son of homestead head vs,
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seems to favour the younger brother, Y, but fails to speak conclusively. He
also does ot appear before the public meeting of the Chief's Council when
sumrioned.

The Chief's Council ultimately decides in favour of Y. They justify
their decision based on the substantive facts of the case as well as the
credibility of the livipants and their witnesses. Fired, X had apparently
been desipgnated heir by his father. Second, Y had begun building without
introducing hirmself to neighbours (i.e., legitimating his arrival in the
area). Third, Y, the vounger brother, had been apgressive towards Y, his
older brother, moving the wire fence without consulting him, and in the
process, destroved his banana crops. Fourth, Y had heen apgressive towards
the chief's council and hacd igncred summons to attend meetings. Fifth, the
witnesses of Y had been unreliable and unclear. His father's brother didn't
come to the public meeting, and hic mother had adritted that she had not been
present when the land was originally divided. FRather, she "knew” where the
boundaries were supposed to be.

Several casec in the sanple involved one family member tryipg to evict
another farcily member in assertion of inheritance rights. 1n disputing dyads
invelving men, a son of the deceased homestead head would try to evict another
brother and thereby assume sole control over the land. Or, as a sccond
example, a son of the deceased homestead head would try to evict his father's
brother. In disputing ¢vads involving women, 2 son of & deceased homestead
head would try to evict his mother. ften such an action was instigated by
the son's wife who wanted sole control over land and other matters within a
nuclear {farily unit. OCr, as a2 second example, the affinal kin of a woman
would try to oust her from the homestead after the death of her husband or
would otherwise lirit ber land allotment so severely that she would be forced
to seck land elsewhere. 4s a third example, the consanguinal kin of a woman
(usually her brothers) would try to oust her from her natal homestead
following the ceatt of the parents. In one dicputing dvad involving a woman
and a man, a woman, who had contracted @ Western civil marriage, successfully
evicted her nusband from the land which he had "lliontaecd” for; merbers of the
Chief's Court statec that they would not uphold his appeal to them since the
divorce case brought before the VWestern Magistrates Court had complicated
matters.,

Case 2 describes the attempted eviction of a deceased homestead head's
brother by the head's son and Case 3 describes the successful eviction of a
deceased horestead heacd's daughter by his sons (i.e., her brothers).

Case 2 (data from case before Chief's Court):

A wman (¥) cleims during a hearing before the Chief's Court that his
trother's son (7) has been ordering him te leave the land of his deceased
brother. X save that after the death of his brother, the heir to the land,
his nephew (Y), had been too vouny to keep the horestesd running so he () had
assured that responsibilivy,

The vouny mer (Y), in his own defense, argues before the Court that the
protler. lies not with disputed residential rights but rather with disputed
plowing fields. According to him, he had plowced & particular field for five
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2. Case Stud?es

The land dispute described above involves acquisitior rights, i.e.,
legitimate access to land which a chief has allocated to two different
subjects at different points in time. My data confirm Huphes' assumptions:
individual circumstances determine whether the chie{ will side with the
previous "owner” of the land or with the newcomer. 1In one case reported to
the present author, the chief sided with the former owner who had been
perforrning labour in South ffrica for a short perioéd. In another case, the
same chitfef zided with the neweomer since distant agnates of the former owner,
who had ncver resicded on the land, were trvirg to lay clair to it. 1In one
case 1 witnessed, 2 member of the chief's council :allocated to a nevwcomer a
portion of land which was currently being used. As the council member was
influential, the complaints of the current occupant were suppressed.

The following casc demonstrates how a woman fought to recover land rights
when her mother's plot was reassigned by the Chief's Council zfter several
vears' abandonment.

Case 5 (data from interview with X):

% (a woman) was in Johannesburg working when a man (Y) noticed that her
family's land was unused. He approached the chief's council and asked to be
granted the land throuph "kukhorta™ for the use of '%s brother's son. The
authorities anrecd. ‘

¥ notices one day while she is in her home area that someone is using the
land. %c she hac no brothers or interested mother's trothers to help her
lodge a complaint apainst the authorities who reallocated the land, she
approaches the royal kraal on her own. She tells the assertled crowd that she
vwants to mazintain land rights on behalf of her ailing mother. Toward this
end, X engages the assistance of o princess who initially received the
“kukbonte™ gift for the land fror her mother's father. The princess testifies
that in earlicer years X's grandfather had tilled the land anc regularly
cortrituted pround nuts in tribute to her, According te her account, the land
had come into cisuse as ¥X's mother was ill and had no sons to plow the land.
As X's mother was old, she reportedly needs the land for retirement.

Y also secures the assistance of a rember on the chief's council (a
roval) who states that Y has performed the required acts of “"kukhonta™,

including transference of "kukhonta” tribute., The ccuncil decides in favour
of 2,

Following the decision of the council, ¥ returns to her land and cuts
poles for a traditional fence. 1In this wav she has scated to the community
her intention to erect a howestead site,

Lancd disputes involving a grant from one comuunity merber to another
community rmerher cannot exist, according to one chicf) eince land can only be
grantecd by the chief in courncil or by one farily member to another family
merter. However, evern when land is granted within & farilyv, the chief's
council should be informed (in the event of subseguent disputes). As evidence
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riost fencing cases in the sample involved fields. The following fencing
tase involved a cattle path. '

Cace & (data from case before Chief's Court):

A man (¥) settles in area, demarcating his field boundaries with a
fence. Onc of his nefghbours (Y) comes to him and complains that the fence
cuts off part of the cattle path. ¥ inquires about thg’legjtjmate boundaries
from the man who had granted him part of his land, i.e., the court messenger,
and 1s told that the fencing was properly placed.

Vhen ¥ continues to complain, ¥ takes the matter before the Chief's
Council. He tells the Council that he placed the fence on his boundary and
not on the cattle path. Y, in offering his own testimony to the court,
complains that he had been at work when Y's boundaries were pointed out and
thus had not bheen properly given the opportunity to confirm them. A witness
for Y save that severel men pointed out to ¥ where he could properly erect the
fence. The messenger informs the Council that he went and investigated the
land a second time. 1n his view, ¥ had moved the fence over the boundary even
more than after his first investigation. ¥ denies the messengen's
accusation. He claims that he had not finished erecting the fence when the
ressenger first investigated the spot. The chief notes that the main problem
arises from the {act that Y was not shown the boundary when X was first
granted the land. He notes that all parties will have to reach a settlement
about the boundaries.

£ second common kind of dispute involving land use rights centres upon
the movement of livestock cver community paths to community grazing areas.
Pisputes arise when cattle stray into fields adjacent to paths and damage
crops.

Case 9 (data fror case before Chief's Court and interview with Xy:

A ran's (¥) cattle strav into the fields of another wan (Y) who resides
about onc-half mile from him. Y searches for the twentv missing cartie for
two dayvs. VWhen he hears - othing about ther, he decides to report the apparent
cattle theft te the town police. At this point, ¥'s children inform him that
Y has ippounded the cattle., ¥ goes to Y and discovers that his cattle have
not bheen fecd or given water while missing. He asks Y to return the cattle to
his custody, whick Y does, but Y savs that he will take the matter before the
local council. Y, who is the brother to the council chairman, attempts no
private settlement.

At the first hearing of the case tefore the council, ¥ is fined 50 Pand.
Sore weeks later, the council chairman announces that ¥ and Y must reach a
private settlement about the damage caused by the cattle, including the fair
corpensation to he rendered. The public is not informed why the council
renegec on its assessment of damapes and persuaded the litigants to reach a
private settlement.



C. Subject va, Chief

1, Background

Most of ry informants stated that a subject is technically at the mercy
of his chief and cannot complain officially about the chief's exercise of his
: 1 .

hereditary powers over land, However, disgruntled subjects do have various
means for conderning the actions of their chiefs: complain to the Ving (this
can be difficult since a chief usually authorises transference of a subject's

case to the Kinp); protest a perceived wrong before a public meeting of the
Chief's Council; brinp a case before a Western court; inform the media abou.

the prehler or otherwise discuss it in private meetings. The first two
approaches are viewed by the traditional authorities as legitimate whereas the
latter two are not.

Most land-related complaints raised by a subject apainst his chief which
were discovered in the coursce of this project involved land acquisition or
waintenance rights: dmpreoper land allocation by authorities in connection
with the Fural Development Board's plan to achieve optimum land_ utilisation
through resettlement (c.g., local authorities allepedly display favouritism in
new land allocations); improper land allocation by chief in ordinary land
settlement process (e.p., autheritics allocate currently occupied land);
unfoundec eviction from land; or implementation of unpopular development
initiatives. The resecarch revealed several instances of ultimate sanction
against a chief: & significant nurber of subjects denied allegiance to
unpopular or "illepitimate” chiefs and threatened violence.

2. Case Studies

humerous newspaper accounts report that individuale have protested
resettlerent and accused the authorities of favouritise in land allocation.l
Sometimes the sarme plot of land is allocated te two persons, Or, people
protest that land desipnated for resettlement is unsuited for agricultural or
grazing purposes. One persop commented in & questionnaire study that the
chief failed te allocate land during resettiement to a mipgrant worker, an¢ the

worker brought & complaint against the chief.

Im the following case, 5 man abandoned his fields because his chief told
him that they were needed by the King for a development project.

Case 10 (data frow case before Chief's Court):

A man () brings a casec apainst his chief to the "indvuna” at a royal
kraal. He clairs that his chief told him to abandon his fields since they
were needed for a development project to be undertaken by the King. Three
years after he relinquished contrel over his fields, hc discovers that
horesteads are beire erccied in his forrer eite. He ic told that his chief
has rezllocated the land,

The "indvuna” at the rovel krasl inforrs bir that the case can't be tried
since the chiel who erttled the disputed homesteads is not prescent. He
inforre ¥ that his chief ruet bhe surroned tefore the case can be scttled.
(Case urnresolved at time of researcher's departure from field,)
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Hughee states that lieutenants are technically appointed as deputies of
the Swazi King. They have been given administrative control over ro&a]
homesteads and the territories attached to these, but thev are never supposed
to be drawn from the royal family. Lieutenants receive different kinds of

territorial placements and conscquently serve a varfety of functions: they may
take charge of each of the current national capitals, or of the capitals of

previous rulers, or of lesser royal homesteads and cattle posts. 1t is widely
believed by Swazis that the land supervised by lieutendnts is rore directly
under the control of the Kinpg than the land in other chiefdoms. 1In fact, it
is known that sere chiefdors currently under minor lieutenants will be

reassigned to a section of the roval lineape. At that time, the former
Iieutenant chief will becore the chief deputy of the newly placed royal chief.

Poyais, the second type of chief, are known literally as “children of the
FEing”. Nowadave, the terrm has expanded to include many members of the Dlamini
clan such as persons who are genealogically far removed from the senior line
but who have obtained important! positions. PRoyals mav be granted land cither
as an apanape (lanc which serves to distance potential rivals within the royal
clan from the Kinp and also to extend the control of the roval clan to
different parts of the country) or as a reward. kovale tend to.consider
therselves superior both to nefphbouring clan chiefs as well as to lieutenant
chiefs.

Clan chiefs, the third rype of chief, obtained their positions in several
ways: by being placed under the early Swazi rulers; by being eventually
incorporated under the Dlamini rulers (e.p., Sotho groups); and by being
incorporated under the DRlamini rulers after their later migration into the
territory,

Clan chiefs cleir a signifcant degree of indepeundence fror the Dlamini
overlords. Some clan chiefs ray hold their own rituals of "kingship” and may
enforce custorary law without the supervision of the Ying. For erample,
Huphes (1%64: 156) mentions that the poweriul Marha chief formerly had the
power of executing his subjecte without reference to the Central Authority,

The dictinctions between different types of chiefs (lieutenant, royal,
clan) appear te be directly correlated with the authority which the Eing (and
roval advisors) can ex¢rt in the adjudication of regional lard disputes. In
particular, the ripghte which cach tvpe of chief possesses in relation to the
roval autherities determine how a dispute will be processed. Thus, clan
chiefe who clair that they retain any powers which are not clearly vested in
the Central Authority are theoretically more likely to instigate land disputes
and to resist unfavourahle interference by the Central Authority (perhaps this
factor, aleng with other historical pecularities of the Shiselweni District,
where cler chiefe predominate, explain why land disputes are enderic in that
area). To the contrary, lieutenant chiefs, who are placed on land through the
good graces of the Central Authority, arce at the latter's mercy. The
situation of roval chicfe s lese clearly deflined since they are, in a scnse,
appendapes of the Central Autherity, and yvet thev iend to resist interference
by the Central Authoritv.  [Thesc suppocitions must be confirmed by further
intensive rescarcl; indeed, ry infcerrante did not a1l aoree as te the exact
correlation hetween land disputes and poweres of different types of
chiefltaincien,]
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Hughes describes the use of envoys by the Central Authority as a means
for exerting direct control over land dieputes between chiefs or between
subjects within a chieftaincy:

There are nowadays varjous other devices whereby the
Central Authority seeks to exert direct control aver, and
mafintain contact with, the people in the Chiefdors. One of
these is the despatch of special "Envoye” (emancusa sing.
lincusa) to ary arca where a particular problem has arisen.
Thus, a special committee of Envovs was sent to Shiselweni
District in 193¢, to examine a spate of land disputes which had
developed there. Envovs are also sent to look into such things
as attempted banishments by a Chief, when the individual
threatened with banishment has appealed to the Nrwenvama.

Such Envoves are chosen whenever an occasion for
intervention by rhe Central Authority arises. Rut another
category of agents of this Authority who are often stvled
"Envoys"” are those permancnt officials whom we mentioned
earlier; the District Liaison Officers (Tindabazabantu) and,
Rural Development Officers (1972:191). )

The Central Authority is willing to concede that it should not interfere
in day-to-day land rmanagement activities within a chiefdom; however, it does
maintajn that it can legitimately legislate on any matter which has
significance to all Swazis. According to Hughes (1972: 253), the King thus
ruled that any land which came under irrigation chould automatically cease to
be under the control of the chief of the area. huphes further argues that
rost chiefs, especially clan chieftains, dispute the Central Authoritv's
competence to make such @ ruline, and consequently, hupe areas of potentially
irrigable land rerain uncultivated because riphts cannot be clearly
established. Although the veracitv of Kughes' assertion that chkiefs do not
control irrigated arens mav be debated, rv research coes indicate that chiefs
frequently and vigerously dispute rulings bv the Central Authority about
irrigated areac.

In the context of land disputes or other land marters involving two or
more chiefs, the Central Authority claime a more clearly recognised right of
intervertion. However, when it doee enter into an inter-chiefraincy land
dispute, there ic no puzrantee that the chiefs will abide by the rulings
(Bughes 19640 2233, Morcover, as seoveral merbere of different chiefs'
councils in the sourhern Shiselweni District told the present author, the
Central Authority (Fing and Kational Council) frequentlv will postpone making
a final ruling on & land dispute. The authorities appear to hope that the

dispute will die & natural death.

There are several reasons why the Central Authority rwight opt to ignore
an inter-chieftaincy dispute: thev want the heat of the dispute to cool down;
they want to wait until new local authorities (including a chief) are
appointed; and thev want to avoid making an unpopular decision. 1n essence,
they hope that the healing prower of tire and changes in personnel will help
resolve disagreements. Regarding their own exercise of authority, thev are
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caught in a bind about whether to preside over a land dispute: on the one
kand, they deronstrate and validate their authority by adjudicating a land
dispute, but on the other, thev put their prestige and power on the line by
underpoing the risk that they will make an unpopular or unjust decision which

is disobeved. By hearing a dispute but not reaching a decision, they validate
their authorfty while avoiding heated entanplemente,

In 11lustration of 2 postponement tactic, one infotmant, who is the
“indvuna” (deputy) of & chief in the Shiselweni Pistrict, described several
disputes which, to his understanding, had pone on for several decades. Inp
each of these dicputes, repeated apprals were rade to the national
authorities-——=without effect. Ultinately the various disputes went into
abeyance when the original disputants were dead or the original point of
contention was forgotten, ' '

The probler with a dispute resolution method of “death by neglect” is
that the digpute never veally dies. Years after an initial appeal was made to
the authorities and the dispute has cooled, circumstances may change and the
dispute apain flares up., This sort of situation happens when a desirable
developrental project is propesed.

2. Case Studies

A cormmon situation in which the Central Authority interferes with a
chief's local autherity occurs when & chief's subject appeals a resettlement
or banishment order. 1In a resecttlement situation, the chief is normally
acting upon the directives of the Central Authority, whereas in a banishment
case, he is initieting the directive. (For situstions invelving the
intervention of the Central Authority in a banishucnt casc, see section D, ar’
for intervention in an inter-chieftaincy dispute, scc secticon E.)

we following resettlement appeal demonstrates principles discovered in
iril

Gr cases,

Case 1¢ (Fata obtained frorm informant who is uninvolved in case):

An old voran ie inforred by the chief that she will have to be resettled
since the arce in vhich her horestead is situated is slated for a construction
project. The woman approaches the Ying and begs that she be permitted to
recain in the area.  She explains that she is too old to build a new homestead
and she has no cuildren who can help her, tic King gives her an official
letter pranting her permission to rerain in the area. She takes the letter to
the chief's deputy. Consequentlyv, whe. the builders come into the area, they

i
T

are instructed to build around her hormestead.

Several possible land-disputing dvads have been oritted from this
analysie: Subiect ve, Central Authoritv; Chief vs. Central Auvthority; and
Central Autheority vs., Foreipn Government. The first dvad was not clearly
demonstrated during the course of the research project; the sccond dyad can be
comprehiendec frorm the data incorporated in the Chief ve. Chief dvad and
Central Authority vs. Chief dvad; and the third dyad ie too corplex for
consideration within this paper (it invelvee, for exarple, Swazi ethnics who
are resident in South Africa and desire incorporation within Swaziland).



-50-

The digputing dyads of chief vs. Central Authority, or alternatively,
Gentral Authbority ws. chief, merit further study. Due to recent p013tical
circumstances prevailing in the country, it seemed wise to postpone in-depth

inquiry.

VI, CONCLUSIONS

Land disputes are of considerable concern to officials entrusted with
Swaziland's development. As Butler (1974: 170) states in regard to disputes
between chiefs: ", . . the mechanism for settling disputes between chiefs as
to the land over which they have power to allocate plots is jﬂfoﬂCtHVC, and

is disrupting the eipht rural development areas selected in 1965."

Chiefs have teen adrorished by government officials to promote
develepment projects by nepotiating rather than disputing over land.
Unfortunately, the situation appears to have worsened in recent vears since
the death of King Sobhuza 11 4n 1982.% Disputes at all levels of the land
hievarchy--but privarilv involving chiefs--continue t¢ be prolonged and
resistant to easy settlerent,

Ky research indicates that several tvpes of land disputes are
particularly problematic and deserve further attention: those involving women
and access/use land rights on the rural homestead; those involving chiefs'
subjects anc land use rights in the community (e.g., right to fence or exploit
scarce resources); and those involving chiefs and territorial boundary
disputes (e.f., right to participate in development projects on repurchased
land). My research also indicates that land disputes have hecome increasingly
problematic because of population growth, population redistribution (caused,
arong other things, by resettlement projects and by new employment
opportunities), and new agricultural and livestock ranagement technologpies.

In essence, trancitions in Swariland's larger social, economic and political
systers have prodnced transitions in land disputes,

Transitions in the nature of land disputes are not necessarily
detrimental. What ic detrimental, if the commentary of public officials is to
be acknowledpged, is that land disputes are becoming increasingly prolonged and
difficult to solve. 211 disputes which disrupt a chief's management of his
area—-be they disputes amonp his subjects or with a neighbouring
chief--interfere with local and national development objectives.

Evidence obtzined throughout the course of this research proiect points
to increased disputing in the same Interpersonal dyads about similar kinds of
issues. My observations rust be considered speculative since this project
made nc effort to accurnulate statistical data on a nation-wide bhasis.

Fegarding the farily merher ve. family merber dvad, interview and court
case data indicate that the most common disputes involve brothers and
succession rights (Cases 1 and 4). Such disputes appear to have been
exacerbated in recent years by land and resource shortapes. Unlike in the
past, a homesteacd head cannot casily divide up hopestead land among. his sons



—b]-

or otherwise seek land in the community. Disputes emerge in a variety of
circumstances: when a son of a deceased homestead head is dissatisfied with
his land allotment (Case 1); when the heir te a deceased homestead head
refuses to share Jand and resources (“adequatelv”) with his brothers, sisters
or agnates, such as his father's brother (Cases 1, 2, 3, 4); or when the
oldest son of a deceased homestead head, who has miprated to an erployment

centre in 3 distant area, returns to reclaim his hirthtgght.

The research data also indicate that disputes involving women are
common, The following case studies, which are described more fully iIn
separate publications, demonstrate the variety of disputing patterns followed
by wormen: one woman disputed with her affinal kin about the land allocated to
her after her hushand's death; one woran went to the District Comrissioner to
obtain fror her hustand repudiation papers which enatle¢ her to obtain land
from the chief; one woman, who had married her husband according to civil law,
divorced her husbhand and convinced the chief to allow her eviction of her
husband fror the land which he had obtained for her throuph the custorary
“"kukhonta" process.

Women's actual rele in Jand disputes is barely understood since Swazis
often do not accept women's behaviour as constituting "disputing activity”,
This misunderstanding seems to arise from the fact that women frequently
mobilise informal social networke in support of their land claims rather than
appeal to forwal agencies cuch as a family council or Chief's Council. When
thev do appeal to formal agencies, they often report to officials of the
regional adwinistration who are less directly involved with customary land
matters than a chief. In essence, people acknowledge only a minimal female
involverent in land disputes herause of the corbined forces of women's
inforral disputing activities with prevailing ideologies about women's
non-involverent in land matters,

Fegarding the subject ve., subject dvad, informants claim that the most
prevaleri ancd difficult dieputes between subjects invelve land loans.
Inforrants rmaintain that subjects are hesitant to loan land becsuse they fear
that it will not be returned upon request or that the authorities will not
upholé their reclaration demands (Case 6). VWhen they do loan land, disputes
frequently arise (e.g., regarding use of land or duration of loan). Sometimes
borrowers even insist that they were given land as & pift rather than a loan;
this is particularly true when the original land transaction occurred between
ancestors of disputants. A second increasingly comron dispute between
subiects involves boundaries (Case 7) and fencing (Case &), A third common
dispute between subjects involves access paths (Cases £ and 9). 1In crowded
areas, pathe for human transit aire frequently cut off by fences, whereas paths
for livestock transit are frequently not separated hy fences frorm cultivated
fields, resulting in damage to winter crops. 4 fourth common dispute between
subjects invelves righte to lirited community resources.

Fegarding the chief vs. chief dvad, informants stress that disputes
between chiefs are the most prohblematic disputes, i.e., the ones least Iikely
to result in lasting and ariable settlements. Chiefs appear unwilling or
unable to nepotiate a settlement privately, and the Central Authority often
fails to dictate and enforce a settlement. The main issve underlving
inter-chieitainrcy land disputes, according to inforrants, centres upon



-52-

development projects and associated resettlerent: chiefs are compelled by
development interests and fears about land shortapes to assert their perceived
rights (Case 17). Few chiefs are content to overlook transpressions for an
extended period as-did the chief in Case 16€.

The major impediment to resolution of the "land dispute problem,” in the
present author's opinion, is the forral land dispute management process. In
any effort to deal with problems in land dispute management, two basic
assumptions must bhe considered: one, customary land tenur:, as a hierarchical
system of rights and privilepes, cannot be structurally altered within the
near future, and two, most drawbacks of technolopical developments and
modernisation processes (e.g., urban growth and population redistribution)
cannot be alleviated. 1In eesence, irprovements in current land dispute
managenent processes must involve minor structural adjustments, '

The structural adjustments proposcd in this section incorporate three
aspects of customary land law: one, rules of customary land tenure; two,
institutional structure for land dispute resolution; and three, zcovernment
administration ¢f land affairs.

1. Some rules of land tenure have been chapging in accordance with
regional nceds. For example, in the uvrban peripheries, renting of dwellings,
a practise which wae forbidden by customary rules of land tenure, has become
comnonplace, Local authorities overlook frequent transpgressions and comment
that theyv arc waiting for a national policy to ke developed. 1n rural areas,
where few miprant workers scelb housing, renting appears to be uncommon. As a
seconc¢ cxanple, fencing was once forbidden by customary rules of land tenure,
but is now allowcd by chiefl s councils, provided that the council is informed
of intended fencing, These rules of tenure whicli are changing might be
standardisecd anc clarifiecd in written forurlations,

Other rules of tenure have not been chanping in accordance with needs;
for exarple, land is not surveved in chiefe' arcac. Surveving would clarify
toundary protlers which are often involved {n land disputes. Chiefs
apparently resist surveving since it would reduce their power in land
allocation and land dispute acdijudication.

The structure for land dispute manapement has been altered in recent
vears, altbourh not necrssarily improved. The most pressing needs currently
centre upon clarification and standardisation of institutional
responsitilitice at various levels of the dispute ranagement hierarchyv: i.e.,
jurisdiction over causes and routes of appeal. Tisputants are often unaware
about how to cffectively process a dispute (e.p., when to approach a chief or
when to seek help of "Ndabazabantu”); at other times they use the loopholes in
the syster to their best advantage.

The addition of new forums such as "Ndabazabantu” and "Tinkhundlz" has
created confusion: prople are uncertain as to which responsibilities for
dispute ranagement have been maintained by traditional forums and which ones
have beern transferred to modern forurs, As the compents of several chiefs
indicate, "Ndabazatantu” is not alwavs respectled as a legitimate figure in the
land disputing process. Morcover, "Ndabazabantu” cannot force chiefs to
answer his sunrons or comply with his prorosals about dispute resolution; his
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ineffectiveness results In a tremendous waste of his own and other people s
A}
manpower hours, W

“Tinkhundla” are apparently assigned ro official role in land dispute

manapement; however, since evidence points to their occasioral involvement 1
land disputes, this involvement should be further investipated. As an

n

Inkhundla 1s structured to coordinate activities 11 several chiefdoms, shared

1

control withkin the Inkhundla over the chiefdomz' land marters (including

dispute manapewent) might prove to be a rore efficient and fairer syster than

absolute control by individual chiefs within each chiefdon.

The Swazi Courts and the Western courts, botn of which have been created

by modern legiclation, appear to play an indirect role in customary land
dispute managenent. People whe occupy disadvantaged positions in régard to
the custorary syster of land managerent—-such as women--tend to resort to
these courts for resolution of matters which have an indirect impact upon
customary lani ownership,

3. The povernment administration of land affairs 1s plagued by several
problems: the bureaucratic structure is continually being reorganised (i.e,.
reassignment of duties to different ministries); povernment offices work at
cross—purenses te one another, often contradicting the instructions of
prececessore or conterporaries in other divisions (Case 17); policy is
ineffectively clarified on a national basis aid further disseminated within
the dispute hierarchy.

Coneidoered as 2 whole, the major structaral changes which the government

might rrorncte toward the end of 2 more “"efficient” [in tercs of economic
expenditures and manpower hours) custorary “and dispute management process
are: standazrcisation ol selectec rules and procedures of land dispute
managemrent; irproved comrunication to the yublic asout these rules and
procedures; and irproved corrunication within and between responsible
governm:nt accncies about land disnute ranagerent procedures,

Althcupl the ultimate goal of the government appears to be a reduction
the incidernce of land disputes, 2 worthy interir pozl would be to promote a
policy which {ocuses upon improved land vispuie management.,

in
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NOTES

1. "Fesettled men ccmplain of not enough land”, Swaziland Obkserver, July
5, 1983, and "Meddling land officers hamper resettlement scheres’, Swaziland
Cbserver, July 16, 1483,

2. "Man axed woman over land dispute”, Swaziland Obhserver, November 30,
1983,

3. "Excessive Drinkinp Still a Stumbling Block for Fural Development”,
Swaziland Times, August 11, 198&4,

4. "Every Male Must Fay L5", Swaziland Times, March 29, 1§85, and "Fund
for Crown Prince Launched”, Observer, March 29, 1985,
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APPENDTIZX

Terms of Peference for Land Dispute Management Study

The Land Dispute Management Study is un addition to the research activity
entitled: "Chanpes in Agricultural Land Use: Institutional Constraints and
Opportunities,” which will be undertaken by the Ministry of Agriculture and
Cooperatives with the assistance of the Land Tenure Center, Universitv of
Wisconsin. The purpose of this study is to review the experience of land
dispute ranapement in Swaziland within the context of the Institutional
factors associated with such disputes.

Issues to be exarined bv the studv will include.

1. Existing land terure structure in Swaziland: evolution of existing
land tenure institutions; discussion of these fora; attitudes about existing
land tenure institutions,

2. Issues associated with land disputes: concessions experience;
banishment; security of tenure; role of women.

3. Narure of disputes: frequencv; type (e.g., boundary, ownership, use
rights, etc.).

4. Institutional framework for the settlement of disputes: the dispute
settlerent process; characters involved; nature of evidence/arguments for each
side; methods of reaching agreement; nature of settlements; methods of
enforcing scttlements.



