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A MID-TERM EVALUATION OF THE LAND TITLING PROJECT IN HONDURAS

Introduction

A small farmer titling project was initiated in 1982 through an agreement
between the Government of Honduras and the Government of the United States of
America. That Project (No. 522~0173) is known in Honduras as the Land Titling
Project (or Proyecto de Titulacion de Tierras, PTT). The Project agreement,
formalized through Decree No. 87 of 1982, the official Honduran government
authorization of the Titling Prcject, requires a "mid-term evaluation which
should focus primarily on operational matters." This evaluation was to be
timed so as to allow for revisions in Project implementation procedures should
such revisions be necessary. This paper reports on the evaluation effort.

As called for in the Project Paper and in the Decree No. 89, the major
segmencs of the project which to be are examined include the effects on the
target population of the publicity and promotion efforts by the cooperating
agencies (as measured by the farmers' willingness to cooperate in delineation,
to apply for title and pay the requisite costs); the ability of the National
Agrarian Institute (INA) to maintain the work levels of the parcel delineation
teams: the adequacy of the Nacional Cedaster training ana technical
supervision of the delineating process (as judged by the rate and quality of
inputs of this information into the INA title processing apparatus) and
finally, tne process of title search, deed processing and the final
registration of the new titles will be analyzed to discover procedural
problems and to further simplify tne titling process.

Following this general outline, the evaluation study will cover three
themes: (1) the organizational procedures and structures that have been
employed in the delineation of administrative and parcel boundaries; (2) the
procedures utilizea in the location ot title recorus, the issuance of new
titles, and the registry of titles; and (3) the publicity and promotional
aspects of the project.

Structure of the Report

The report is composed of four chapters:
I. "Background and General Description of the Land Titling Project"
II. "A Legal Analysis of the Project"
This chapter presents the legal background and procedures used for
the titling of national iands, and the basic characteristics of the
project. It also incluaes the relations of the project witn the

National Cadaster and the Property Registry, and some suggestions
for improving project regulations.
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III. "The Cadaster and the Registry in the PTT"

This chapter describes the registry and the procedures utilized in
the delineations of administrative and parcel boundaries in
national lands and explores some alternative procedures; and

IV. "Promotion and Titling"
This c.apter describes the procedures utilize¢ in the promotion of
the activities of titling and the making and issuing of titles,
with some observations on the assumptions of the PTT and

suggestions for the future.

Methodology of the Study

As stated in the Project Paper, the midterm evaluation "will test the
strength of the mechanics of the land titling cffort." The evaluation is to
focus on the major segments of the titling process, namely the publicity and
promotional efforts being undertaken, the process of delineating parcels in
the cadastral part of the project, and the process of issuing and registering
property titles to the project's beneficiaries. The major purpose of the
midterm evaluation is to allow for revisions in Project implementation
procedures should they be necessary. Technically, this evaluation would be
normally called a "process" type study, although the design of this particular
study does include elements of an "impact" evaluation.

The responsibility for carrying out the midterm or process evaluation is
included in the contract between the AID mission and the Land Tenure Center of
the University of Wisconsin. That contract is designea to carry out the
long-term impact evaluation of the titling project, largely based on the
over-time study of a sample of PTT beneficiaries and non-beneticiaries. The
baseline studies for this research have both been completed, one in Santa
Barbara in 1983 and the seconu in Comayagua in 1985.

As part of that over-time study of samples in the two Departments, it was
decided that a follow-up study be done in Santa Barbara in 1985, focusing nore
in depth on a smaller number of communities and people than was possible in
the baseline surveys. The objective of that follow-up study ir to piLovide
suggestions for the conduct of the re~study of the sample in 1987, plus give
more rapid feedback con the likeliy effects of the titling project than woula be
possible by relying only on the survey studies.

The midterm evaluation was originally schedulea for January 1985, but it
was decided to delay that effort in order to combine it with the follow-up
study, since the operational assessments of the midterm evaluation would be
ccnplemented by data from the field on what significance the titling process
has had for those who have received the titles.

The rather complicated sequence of evaluation events, then, is as follows:
- First baseline study for the impact evaluation, July 1983.

-~ Second baseline study, in Comayagua, for the impact evaluation,
February 1985.
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= Follow-up case and institutional study, in sSanta Barbara, July 1985
and January 1986.

- Midterm or process evaluation of the PTT, July 1985,

- Re-study of the two baseline studies, 1987-88.

Two teams were formed for the July 1985 efforts. One team, composed of
Ricardo Zeleddn, Santiago Moquete and David Stanfield, dealt with the "midterm
cvaluation" study of the procedures and structures being used in the process
of identifying parcels and titling their owners. A second team was composed
of Alex Coles, Mario Fandiffo, Randy Stringer, David Stanfield and Lily
Caballero to do the follow-up study of the Municipio San Jose de Colinas, one
of the first municipios incorporated into the PIT.

The process evaluation team gathered information on the procedures,
achievements and problems of INA and Cadaster through direct interviews with
people who occupied different positions in the prcject. Data used for the
management of the project were noted anu analyzed. The legal bases of the
project were reviewed and the conformity of the project with these bases
analyzed.

This team also inade field visits to Cadaster and INA teams working in the
field to observe procedures being used, problems encountered and to get the
field people's impressions of how the project might be improved.

The follow-up team spent about two weeks in Santa Barbara, most of the
time in Colinas, interviewing farmers as well as technicians and officials of
banks, cooperacives and service agencies concerning the likely effects of the
titling project. An interview schedule was developed for gathering data from
banks and a second schedule was developed for interviewing farmers. A sample
of 27 farmers was selecteu, most of which were people who had been interviewed
in the baseline study in 1983. A special attempt was made to describe the
property and labor networks which provide some structure to rural communities,
and through these networks assess the meaning of the titling project for
different segments of the community structure.

Three themes were covered in the interviews: (1) likely changes in tenure
security as a result of the titling project; (2) the implications of the PTT
for the securing of credit by the newly titled farmers; and (3) the
implications ot the PTT for the operation of the land market and the inteqgrity
of the Property Registry.

The members of the evaluation team would like to express their deepest
appreciation to the institutions and people who cooperated with this effort,
and without whose complete support the study woulda not have been possible,

Deserving special recognition are: Dr. Marco Polo Micheletti, the
coordinator of the PTT, and Reinalao Sanchez, Raul Fuentes, Roger Lopes,
Ricardo Chiuz, Napoleon Flores, from the National Agrarian Institute (INA);
from the National Cadaster Otfice, Rudolfu Stechman, Orlando Sierra, Hugo
Castro y Rodolfo Segovia; the Agricultural Saction of the Honduran otfice of
the Agency for International Development, especially Gordon Straub and Peter
Lara; and the administrative support team, especially Juana Nunez of the
Development Promotion Center (CEPROD).
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The field work owes a special dep* of gratitude to the municipality or
San Jose de Colinas, and its Mayor, Sr. Mario Caceres, its Municipal Secretary
Sr. Adan Zaldivar Sabillon; APROCAFE in Santa Barbara; the Cooperative of
Coffee Growers of San Jose de Colinas, and its President, Sr. Lino Santos
Rivera; the Banco de Occidente (Colinas Branca), ana its Manager, Sr.
Guadalupe Bueso. We were also very well received by the Naticnal Development
Bank in Santa Barbara, and its Manager Sr. Raul G. Bueso, and the Manager of
the office of BANHCAFE in Santa Barbara, Sr. Antonio Irias. Finally, we wish
to thank the 27 farmers interviewed for their patient and etfective
collaboration and all the community of Colinas for their hospitality during
the field work stage. The prime example of this hospitality was that provided
by Sr. Aristides Sigastume and his family.
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Chapter I

Historical Background and General Description of the Land Titling Project

A. Land Titling Project (PTT), Decree No. 78 of 1981 and Decree No. 89 of
1982

For a variety of historical reasons, full title for much of the land
which is farmed today in Honduras has not been transferred from the state to
those using the land. Lands where the state has not granted ownership rights
to farmers are k.id>wn as "national lands." There are also lands where the
national government has at one time assigned them to municipalities for
gradual re-assignment in usufruct to farmers, but with the ownership being
retained by the municipalities. These areas are known as ejidal lands.

As population has grown, and pressures on the land have increased, these
publicly owned lands have been claimed and put into production, many times by
landless peasants, or by landed classes of rural communities. On the ejidal
lands usufruct titles have been granted by the municipalities, while on the
national lands occupation has been more informal, without official
recognition. The claims to the land by occupants of both ejidal and national
lands can be challenged by the state or the municipalities, and they can not
be recorded on the property registry as being private property. The security
of ownership, therefore, was substantially less than on those lands which have
the benefit of being privately titled.

In the early 1980s, this insecurity of ownership became the focus of
attention, largely from the pressures exerted by the associations of cotfee
producers. Decree No. 78 was approved in Septcmber, 1981 which modified
provisions of the Agrarian Reform Law (Decree No. 170 of 1974). Whereas
Decree 170 had prohibited the granting of title to parcels of less than 5
hectares, the new decree permitted the granting of title to farmers possessing
less than 5 hectares if they had planted coffee. 1In contrast to the past,
Decree 78 also provided for the granting of definitive title (dominio pleno)
even though the farmer had not have finished paying for the land.

The Land Titling Project was developed to help the Government of Honduras
expedite the implementation of Decree No. 78 and the titling articles of
Decree 170. Increasing the security of tenure which was seen to be removing
an important constraint on agiicultural oroduction in general, and coffee
production in particular.

B. The Land Titling Project

1. Project Description

The PTT's designed outputs are: (1) the titling and registry of public
lands in six departments completed, and underway in the seventh; (2) the



mapping and delineation of public lands in these six departments to be
completed, and underway in the seventhy and (3) the completion of information
dissemination and identification of beneficiaries. These outputs mean the
completion of cadastral surveys of all national and ejidal lands in at least
six departments of the country (approximately 3,328,000 hectares), and the
delivery of 71,628 property titles to Hondurans occupying parcels between 5
and 50 hectares, and in the case of parcels with coffee plantations, between
0.1 and 50 hectares.

The purpose of the project is to establish a coordinated and functioning
system for the titling of rural lands in Honduras. This general purpose
requires that through the achievement of the designed outputs, there will be
an institutionalized system in place for producing titles to public lands and
for maintaining an accurate land records system over time. The Honduran
governmental capacity wil' be strengthened to carry out such cadastral work
and to issue property titles in the remaining departments, as well as to form
the basis for a modern property registry system based on accurate cadastral
mapping.

The broader objective to which this project is to contribute, as stated
in the Project Paper, is "to increase food production, employment and income
in rural Honduras by expanding the benefits of private property ownership to
the small, peasant farmers.” The lack of :title has prevented the flow of

resources into small farmer agriculture, particularly into the modernization
of coffee production.

For the implementation of the PTT, inter-institutional cooperation
between the National Cadaster and INA was arranged, so that the work could be
carried out most rapidly and with the most efficient use of resources. The
National Cadaster took on tte work of parcel delineation and the production of
property maps. INA assumed the responsibilities for completing the
adjudication process, the issuance of the certificates of title, the public
relations and promotional aspects of the PTT, and the overall coordination of
the project.

In order to attain the objectives of the PTT, four components were
defined. These components are:

a. Promotion Component. This refers to the promotion campaign that puts
the projects in contact with the beneficiaries. It seeks to interest
them, and achieve their participation and active collaboration in
the titling effort. The campaign has been organized by the promoters
using personal contact, as well as posters, brochures, radio spots
and films. The promoters work under the direct supervision of the
National Agrarian Institute through the executive office of the PTT.

b. Delineation and maps component. Delineation and mapping is
accomplished through the Executive Office of National Cadaster. This
office is charged with carrying out the National Cadaster Program,
under the direction of the executive office of the Land Titling
Project in the National Agrarian Institute.




Delineation consists of identifying land eligible for the titling
project, and tracing parcel boundaries c1 aerial photos. The maps
produced from these photographs, containing the ccmprehensive mapping
of parcels, are also to serve as legal aescriptions of property
boundaries.

The Cadaster will submit the resul.s of the parcel delineations to
INA in a set of documents which includes:

= A survey map of each parcel, prepared at a scale of 1:10.000;

- A Cadaster record card with information about the property and
owner or occupant.

= An individual parcel map consisting of the physical outlines of
the parcel, its area, and the names of the adjoining parcel
owners or occupiers;

= Survey notes on boundary locations as well as a description of
natural features that serve as property boundaries.

In addition, the Cadaster is responsible for identifying lands
eligible for delineation, i.e. the location of national and
ejidal lands, which in practice means the location on the aerial
photos of the boundaries of private property (lands whose title
has been granted by the state to private individuals at some
point in time) as well as the location of the boundaries of
departments and municipios. This work is carried out by the
administrative boundary team.

While not contemplated within the original design of the PTT,
Cadaster also works with INA to delineate the boundaries of
privately held lard in order to complete the mapping of the
department and declare it a completed cadaster zone. This work
is usually done after completing the mapping of the areas
considered national and ejidal. The completion of the cadastral
mapping of an entire department will permit initiating the new
registry system in each department (linking the cadastral map
with the recording of deeds in the Property Registry). At the
present, no department has been completed.

Titling and registry component. As soon as the National Cadaster
submits all documentation to INA, the process of examining the
properties begins. This examination is the first step in the
registration and titling process.

At this stage, titling teams, composed of lawyers, agronomists and
others, go to the field, interview each parcel holder, and determine
if the delineated properties are cligible for titling. They inform
the possessors of the land as to their eligibility for receiving
titles and initiate the paperwork which will culminate with the
issuance of a certificate of title, documenting the transfer ot
ownership from the state to the possessor of the land (see Chapter
V).



d. Project coordination. INA is responsible for the implementation of
the project,and has a division dedicated exclusively to the
coordination of the PTT. The project coordinator, charged with
direction, planning, supervision and coordination of the work, is
directly accountable to the Director of INA.

Legal, engineering, accounting and administrative sections are found
within the INA titling project structure. The Legal Section reviews
the applications for title, issues the certificates where
appropriate, and binds the original certificates for depositing in
the relevant Property Registry (Registro Publico). The Engineering
Unit evaluates material submitted by cadaster and prepares lists of
properties and owners which will be titled. Finally, the Accounting
Unit maintains records of the payments made by the farmers.

The Coordination Unit plans and supervises the work done by the INA
field teams, and develops plans and financing arrangements for the

work done through the National Cadaster.

c. Achievement of Objectives

The PTT is financed through a $10 million loan and a $2.5 million grant
from USAID, combined with a Honduran government counterpart contribution of
$4.2 million, yielding a total project budget of U.S. $16.7 million. The PTT
is to be completed in a period of five years. The programmed goals for the
first two years were 30 percent of the total project goals. In accordance
with the project's implementation plan, during 1983-84 almost 1.000.000
hectares were to be delineated (in the Departments of Santa Barbara and
Comayagua) and 222,000 titles or 31 percent of the 5 year programmed total
were to be issued.

1. Level of Output Achieved

In 1983 output production fell somewhat short of the goals, due in part
to limited experience in the initial year of the Project. Table 1 shows that
the delineation of area was about 70 percent of that planned, and the number
of parcels delineated was nearly 80 percent of the planned number; the
issuance of titles was substantially less than hoped for, with about 40
percent of the expected 10,000 titles actually issued in 1983.

For 1984, the achievement of the project's outputs relative to those
programmed was mixed but largely satisfactory. The area delineated reached
73.5 percent of that programmed, but the number of parcels delineated was 174
percent greater than that programmed. Part of the area delineated in 1983 was
titled in 1984, but a large amount of the delineated land has not been
titled. For example, in 1983 the titled area was only 8.3 percent of that
delineated, and in 1984 it represented only 12.2 percent. In the two years
78,413 hectares had been titled out of a total of 717.679 hectares which had
been delineated. This means that 89 percent of the total area delincated by
the project has not yet been titled. 1In part, this divergence is due to the
inclusion of private lands in the delineation figures. Also, however, it
reflects the legal restrictions on issuing title for parcels of less than §
hectares which are not used to grow coffee. This problem will be explored in
more detail later.



Table 1:
Progress of the PIT

i983

19814
CTIVITIES PLANNED ACHIRBVED PLANNED ACHIEVED
Area # Pamceis Area 8 # Parcals & Area # Parcels Area 8 # Pamcels 1]
Delineation 343,359  16,132* 241,375 70.3 12,900 2.9 647,940 11,124 476,304 73.5 19,345 174.0
Titling ad
re; istry 10,000 20,145 4,052 40.5 12,000 58,268 10,084 84.0

* Project peper.

Source: PIT, Planes Cperativos, 1983 and 1984; Infonmres Anuales, 1983 and 1984,
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In general terms, the methodology of delineation, based on the use of
aerial photographs and requiring few field measurements, has achieved the
delineation of an average of 29,903 hectares per month. Eight teams have
worked on the property dellneatlon (each one composed of delineators and
assistants) and a supervisor. An average of 50 brigades were delineating each
month during the major part of 1983 and 1984. Tuis signifies an average
delineation of almost 600 hectares per month per brigade. 1In these two years,
32,245 parcels were delineated, or 27 parcels per brigade per month. The
brigades work 21 days straight in a month.

It should be clarified that when we talk about completing goals, we are
only evaluating the quantitative aspects. Serious problems with the quality
of delineation and titling activities have existed in some municipalities and
a great number of parcels without coffee and with less than 5 hectares lave
been delineated. We will comment on these problemc in later chapters.

2. Preliminary Analysis of the Achievement of Titling Goals

In Comayagya as in Santa Barbara a large delincated area remains
untitled. There are various explanations for the low percentage of area
titled relative to the total area delineated, and for the small proportion of
titles handed out compared to the number of farms encountered by the cadastral
teams:

a. The year's cadaster work includes areas tha% were at one time or
other "privatized", i.e. are areas where the state transterred
ownership rignts to private persons. Although these arvas are not
delinecated internally (even “hough almost all have been subdivided)
by the PTT because they are "private property", their "external"
delineation is necessary in order to identify the national and ejidal
lands.

b. A high percentage of occupants of national lands possess an area of
less than 5 has. in which no coffee is cultivated. The law prohibits
titling in these cases (sec Chapter II)., The May, 1Y85 report from
the titling teams in the municipality of Siquatepeque chows that 30
percent of the cadastral files which they took to the field to
prepare titling records, fell in thig category (Tables 2 and 3 in
Chapter IV). Of 4,191 files processed, 1,212 corresponded to parcels
without coffee and with an area of less than 5 has.

C. A high percentage of eligible land holders do not attend meetings
where the INA teams receive applications for title. 1In the case of
Comayagua, an analysis ot the work done during May, 1985, revealed
that 24 percent of the applicants whose files were taken to the field
during the month did not go to the meetings.  There are various
reasons why people do not attend such meetings, but the most
important may be that they do not live in the area or tor some other
reason do not receive the announcemernt about Ehe meetings.

d. Properties laryer than 50 has. can not be titled within the project.
Their owners wmust solicit title from INA through another channel and
pay the costs ot titlina themselves. Only tour percent of the files
processed in Comayaqua durint May, 1985, (165 people) fell into thisg
category.



e.

A small percentage of farmers (about four percent) are not interested
in the title, either because they did not want to pay or for some
other reason did not consider the offer of title by INA to be
legitimate or serious.

Another cause of problems irn the titling process is that some
occupants who were otherwise eligible for a title could not apply
because they did nct have a birth certificate. About 5 percent of
the files in comayagua fit in this category.

Some hold land located in the urban perimeter or in a forest zone, or
hold propert.es that they are not farming. Such properties may have
been delineated, but they are not eligible for titling. The
remainder may not have attended the meetings and solicited titles
because of sales, inheritances or sickness.

As a general conclusion it appears that two main factors are affecting

the achievement of the proposed goals in the titling process: a large number
of delineated parcels on national or ejidal land are below the minimum size
required by law; and, the occupants of some parcels do not present themselves
to the titling teams. Together these two groups constitute approximately 50
percent of the cases that are taken to the rield for titling. It is necessary
to search for mechanisms to reduce this percentage (see Chapter 1IV).



Chapter II

Juridical Analysis of the Land Titling Project*

A, Introduction

In most countries the recording of interests in private propezty on the
Public Property Registry constitutes an important factor for land tenure
security. Possessing a legal "title" permits the owner to exercise his right
to all the guarantees offered to the private property owner by the legal and
economic order, to develop his business, increase his production and
contribute to national productivity.

The Land Titling Project operates within thig overall philosophy. With
Decree No. 89 of 1982 (which legally ratified the Project Agreement between
the United States and Honauran governments), the content of Honduran Agrarian
Law was strengthened considerably. That Decree facilitates the issuance of
titles to the holdings of small and medium sized peasant farms on puplic lands
in a truly short period. It reinforces certain portions of the Agrarian
Reform Law. With this measure, the new proprietors acquire the right to enter
into transactions with the land, and in particular use it as a guarantee for
the purpose of securing capital.

The laws on agrarian questions in Honauras specifically deal with the
transfer of state interests in land to private individuals within the context
of an agrarian reform. Since the promulgation ot the Agrarian Reform Law by
Decree No. 2 in 1962 (and modified by Decree wo 127 oi 1963) this type of
action has been contemplated within agrarian policy. Titling should be
carried out by the National Agrarian Institute (INA) as tae agency responsible
for agrarian reform.

In this context, this chapter intends to locate the Titling Project
within the Honduran juridical system. 1Its purpose is to determine the
compatibility of the project with that system, and analyze the different types
of lands to which it may be applied. It also seeks to resolve some problems
of nomenclature and to analyze the procedures of land titling provided by the
Honduran legal coue. Next it will evaluate the projects results in legal
terms. Finally it will present the bases on which the cooperation has evolved
among INA's iitling Project, the National Cadaster and the Property Registry
and describe the legal significance of the titles issued, and the limitations
of those titles.

The present work has been conceived in part in response to specific
critiques of the Project. The purpose is to evaluate those critiques and
their possible legal correction. This discussion is based on study of the

Honduras legislation and on numerous interviews with INA officials, who were
very cooperative.

* Based on manuscripts prepared in Spanish by Dr. Ricardo Zeleddn %.



B. Juridical and Historical Background of the Land Titling Project

Perhaps no other country in Latin America possesses such a strong and
rich history of agrarian law as Honduras. Numerous treatises and decrees are
found on the subject from the colonial period itself. After independence,
additional legal norms were elaborated over time leading to the present
legislation of the agrarian reform.

In this sense, there have been three major periods within the history of
Honduran agrarian law. The first begins with the letter from Hernan Cortes to
the Indies Council on September 20, 1538. The letter gives some definition of
property in land for the indigenous peoples in the Honduras of that period
across all. types of distribution. The Indies Laws, beginning in 1513, and the
royal land patents that were granted to the colonists, ordered and regulated
the form in which the colonial property was to be exercised until the time of
the definitive separation of Honduras from Spain.

The second period begins with the independence of Honduras and goes from
the Agrarian law of March 19, 1829, through those of a similar nature in the
years 1835, 1836, 1856, 1880, 1924, and 1936. These laws were all concerned
with finding an adequate solution to the agrarian problems of their day. They
adjudicated lots and farms to Hondurans in uncultivated national lands,
attempting to populate zones by converting public property to private holdings.

The basic criticism that can be made of tnese laws is that instead of
contributing to the orderly estaolishment of small and medium sized
properties, they provided the basis--as also cccurred in the colonial
period--for the enthronement of the large scale landlord. Regrettably this is
a historical period for which extensive studies of a juridical character do
not exist which would permit a better visualization of the problems and
legislative responses that have extended into the modern period.

The third and last period can be called the period of agrarian reform.
It runs parallel to the cunstitutional evolution that consecrated ownership,
not only as a static property right characterized as inviolable and sacred n
the terms of the Nalpoleonic Code, but also as a dynamic right in which the
proprietor should use the property in a socially productive way. The period
begins with the promulgation of the political Constitution of 1957 whose
article 157, consecrates the principal of the social function of property.
This permitted the promulgation of the Agrarian Reform Law of 1962 (Decree No.
2 of September 24, 1962). Constitutional article, No. 97 in the Political
Constitution of 1965 permitted the promulgation of the current Agrarian Reform
Lavi, Decree No. 176 of December 30, 1974 (published in "La Gaceta" No. 21482
of January 8, 1975). In che curient Political Constitution of 1982, the same
constitutional principal was maintained in its Article 103 ("The state
recognizes, foments and gquarantees private property in its most broad social
function and without more limitations than the Law established, for reason of
necessity or public interest"). This article is consonant with Articles 23
and 24 of the Agrarian Reform Law of 1974,

Since the colonial period and until our times, regulation by the state of
lands possessed by Honduran citizens has been the legislators' constant and
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permanent concern. Principally they have responded to the need to adjudicate
and authorize titles, in order to resolve the developing agrarian problem and
to find a solution to the adjudication of lands that should be developed.

The fundamental problem in property law derivea from the Civil Code's
distinction between public and private property. The current Code, of 1906,
begins with the principal that all the farms that are not duly inscribed in
the Property Registry in the name of a person, are understood to be State
property. (This will be analyzed further in later sections.) The transfer of
state lands to individuals, thus adding to private property, has been the
object of great concern to the Honduran legislator of yesterday and today.

cC. Land Titling in Agrarian Reform Legislation

The great concern for the titling of peasant lands is found in its most
institutionalized form in the agrarian reform legislation. A brief rr 'iew Of
these laws, as well as others referring to the subject, will give a clearer
idea of the meaning of this statement.

The Agrarian Reform Law of 1962 atfected national, ejidal and state
properties (Articles 28 and 31). It was written to meet the law's objective
of transforming the agrarian social struc’ure of the country by incorporating
the Honduran population into the economic, social and political development of
the nation (Article 1). For that purpose it defined beneficiaries (Article
68) as those who would receive parcels with an area of not less than 10 nor
larger than 20 hectares of irrigated lands or its equivalent in other classes
of land, except in special cases (Articles 71 and 72). For such cases the
beneficiaries would be adjudicated titles to be paid for in not less than 10
nor greater than 20 years {(article 74). Low interest rates would be cnarged
(article 77), and in special cases land could be turned over without payment
(article 78).

Based on the principls of adequate fulfillment of the social function of
property, the parcels assigned by virtue of the Agrarian Reform Law of 1962
became indivisible, even upon the death of the beneficiary (Article 89), or
when there existed some obligation such as a mortgage (Article 97).

Even though this Agrarian Reform Law was extremely important (being one
of a series of laws with great social content, including the Work Code), it
could not be implemented in the way that was planned. Its meost important
activity was colonization, and the agrarian problem became more complicated.

In response to growing pre.sures for land reform, Law Decree No. 8 of
December 26, 1972 (published in "La Gaceta" No. 20870 of January 3, 1973) was
enacted. In this law it was established that INA--in aadition to the ac.ions
established by the Agrarian Reform Law--should adopt a series ot urgent
measures, among which 1s that of temporarily conc:ding *he use ot national and
ejidal lands to peasants. Possession of national lands by landless peasants
were thus institutionalized on lands which were under the control of the
Institute and capable of agricultural production (article 4 clause a).

Decree No. 8 of 1973 was a direct response to the problem of the lack of
land by peasants. The law authorized landless peasants to simply occupy and
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possess national and ejidal lands, a unigue provision not found in the
Agrarian Reform Law in force at that time. It could be said that this Decree
created the situation in which, at some later time, these lands would have ‘o
be adjudicated and recorded as the property of the peasants who had been
authorized to occupy them.

The present Agrarian Reform Law, Decree No. 170 of December 30 of 1974,
devoted all the national and ejidal lands of agrarian character (Article 6
clause b) to the realization of agrarian reform. In this law, the property
rights to such lands were assigned to INA.

In terms of the titliny of these lands, Decree 170 required the immediate
return to the state (INA) of national and ejidal lands which had been
possessed illegally. However, the Decree also established an adjudication
process to record in the Property Registry the claims of all persons who
showed INA that they haa possessed these lands peacefully for more than ten
years prior to the issuing of the decree. The maximum that could be
registered by this procedure was 200 hectares (Article 15), which is smaller
than the limits estapblished for latifundio by the same law (Article 25).

Actually the law did not permit the adjndication of these lands, but
rather arranged for their sale for an established price. The title was
conditioned by a mortgage in favor of the state in order to guarantee that the
purchaser would pay the agreed upon price. When the price of tne land had
been paid, the land would be transferred to the buyer.

According to Decree 170, this transter could occur both for the original
occupiers of the land and for people who had acquired the land from the
original holder through some sort of supplerentary deed. However, if these
holders had not had possession for the sutficient amount of time or in the
prescribea "peaceful" manner, the state was authorized to reclaim the land and
pay the holder only for any improvements he might have made (Article 15).

According to this law a peasant could become a beneficiary of the
agrarian reform (and not necessarily of titling) by meeting a series of
requirements. These include: being Honduran by birth, if male and single,
being olaer than 16 years, or being of any age it male and marriea; it female,
being single or widowed and having dependents. The benceficiary's usual
occupation ought to be in agriculture, and he should not be an owner of land.
If he is an owner he should have less than the amount defined as "minifundio”
(Artizzle 79). Once the land has been assigned, the beneticiary has a series
of chligations (Article 82) which if not fulfilled would allow INA to declare
the assignment null and void (Article 83).

It should 1 » noted that the adjudication of national or ejidal lands to
individuals in a squatter status constitutes only one ot the torms of
adjudication, and perhaps the least typical. Actually the Agrarian Retorm Law
inclines toward the adjudication of lands to three types of enterprise unitse
(a) adjudication to family aqgricultural units {Articles 97-103), (b)
adjudication to peasant cooperatives (Articles 104-110), and (¢) adjudications
to peasant associative enterprises (Articles 111-125),

Thesce adjudications, those dealing with squatters on national and ejidal
lands a3 well as those involving family agricultural units, cannot occur for
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parcels with an area of less than that of the minifundio (5 hectares)
(Articles 34 and 100). The titling of squatters on national or ejidal lands
should occur on parcels of between 5 and 200 hectares while adjudications of
family agricultural units can vary between 5 and 10 hectares.

Decree No. 78 of September 23, 1981, the Coffee Enterprise Protection
Law, reduced the lower limit for titling to 0.1 has. of land where cofree is
grown. This law also established a procedure to transfer lands through INA to
the small coffee producers who were holding national and ejidal lands.
Through this law coffee lands are declared exempt (Article 1) from Decree 170,
Article 38, i.e. exempt from expropriation and exempt also from the minimum
size limit for property (Article 34 of the Agrarian Reform Law).

Moreover, with the procedure that was established in this Law (Articles
5, 7, B) coffee parcels could be titled even though they were rzcently
acquired. This has two novel effects with regard to agrarian reform
legislation:

a. Article 15 of the Agrarian Reform Law only permitted the registration
of land held ten years prior to the enactment of the law (i.e.,
1965). Now coffee producers could be titled even when this had not
occurred.

b. Under Decree nNo 78, only declaring the time of possession is adequate
for titling. This changes the previous requirement that the land
must be cultivated.

In synthesis, before the approval of the Land Titling Project (Decree No.
89) the juridical situation of the procedures and substantive norms referred
to, could be summarizea in the following way:

a. The Agrarian Reform Law had permited the titling of parcels on
national and ejidal lands, with an area between 5 and 200 hectares,
as long as they were possessed peacefully, for more then ten years
previous to that law. Information for titling was verified in the
regional offices of INA, and applications were then passed to tne
Central Office where they were processed. A schedule of payments
for the land was established and a title issued, conditioned upon the
complete payment of the debt. When the contracted price was paid,
the land could be freely alienated, limited only by the yereral terms

of the Ajrarian Reform Law (it could not be subdivided and has to be
"elficiently used").

b. Through the Coffee Enterprise Protection Law of 1981, the titling of
coffee lands of between 0.1 and 200 hectares became possionle without
limitations on the time of possession. The corfee grower snould pay
for the parcel within 5 years.

D. Institutional Analysis of Decree No. 89 of September 30, 1982

The previous comments identify norms on land titling which existed as of
1982. We would also like to comment on some of the recent criticisms of these
titling norms, and of the activities of INA.
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First, some critics have argued that the Decree authorizing the titling
project contradicts the Agrarian Reform Law (Decree 170 of 1974), in that it
authorizes full property titles (titulos de dominio pleno), when according to
Decree 170, INA ought to issue only provisional titles until the land is
completely paid for.

Secondly, if this is the case, the issued titles lack a legal rasis, and
are therefore null and void and cannot offer anything to the titling project
beneficiaries.

Thirdly, the activities of tht PTT are institutionalizing minifundio by
issuing titles for parcels of less than the 5 hectares, which is the minimum
size according the Agrarian Reform Law.

Fourth, the cadastral maps which are being produced do not meet the
minimum standards of a techrical cadaster, thereby generating future problems
which necessarily will produce insecurity of tenure on the titled parcels.

Some of the points necessary to answer these criticisms were outlined
previously; however, a single, coherent response depends on a clarification of
various legal points:

a. In terms of the legality or illegality o the Decree approving the
Titling Project, it should be remembered that the Decree ratifies an
Agreement between the Governments of Honduras and the United States,
i.e. while being a law approved by the Congress, it is an
international agreement and is governed by international legal
procedures and norms.

The Constitution of Honduras, in its Article 16, establishes the
following: "All those international treaties should be approved by the
National Congress before their ratification by the Executive Branch; the
international treaties entered into by Honduras with other states, form part
of international Law." Furtier, the Constitution points out in Article 18
that "In case of a conflict between an international agreement or treaty and
the Law, the first prevails."”

Therefore, in terms of the legality or illegality of the interrational
agreement .pecified in Decree 89--and logically of INA's activities in
carrying out that agreement--1t should be concliuded chat it is absolutely
legal. The agreement is an international treaty, and therefore prevails if it
is in conflict with national law. Further, having been promulgated after the
Agrarian Reform Law, the agreement prevails over the law.

b. On the other hand, even discounting the previous points, the fact
that full property titles are being issued, and not the provisional
titles which the Agrarian Reform Law required prior to payment, is
justified in certain measure by the legal principles established by
the Coffee Enterprise Protection Law No. 78 of september 23 of 1Y81.

Decree 8% takes advantage of this evolution in legal principles. It is
true that the Titling Project includes farms which do not grow coffee, since
titles are being issued to parcels used in other forms of agricultural
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production. However, it can be argqued that the principles incorporated in
Decree 170 of 1974, have been undergoing modification, as exemplified in
Decree 78 of 198l1. Also, it should be noted that the funaamental difference
between the Agrarian Reform Law and the Titling Project decree is in the type
of guarantee that is extended for payment of the lands that the beneficiary
receives. In effect, under the Agrarian Reform Law, a provisional title is
extended while the debt exists to give the beneficiary an incentive to pay.
It is possible that a beneficiary may decide to pay off the entire debt. In
this case INA will turn over the definitive title immediately.

Within the Titling Project, tke incentive to pay is provided by a
promissory note. The interest of the state in the land is protected with this
mechanism. In addition, in the eventuality that the beneficiary decides to
sell his rights to a third party, which he can do, he must request permission
from INA. 1INA will not approve the transfer unless the benficiary has paid
any outstanding debt owed to INA.

In this situation, the Pgrarian Reform Law commits an error that other
Latin American agrarian reforms do not make. In the other laws ailring the
period of the contract of the transfer, the beneticlary cannot use or dispose
of the land in an unlimited way. Restrictions typically exist concerning the
indivisibility of the land on the one hand, and on the other a certain amount
of state control exists to gquanantee the basic principles of the agrarian
reform. In the lionduran legislation there operates a simple contract of sale
(of more civil than agrarian character). Here, when the only icsue of concern
is that the beneficiary pays the price of the lands, the basic principle of
state influence over the beneficiary is nullified. It would be erroneous to
require that the PTT adopt principles which not even the Agrarian Reform Law
follows, at least in practice,

C. 1In reference to minifundiio, it is true that the Titling Project
authorizes property titles tor areas of less than 5 hectares. This
contradicts a basic principle established by the Agrarian Reform
Law. However, the juridical antecedents should rot be forgotten.

In effect, the Titling Project authorizes titles tor less than §
hectares, but this occurs only and exclusively when deuling with coftee farms,
for which (the many times mentioned) Law No. 78 of 1981 lowered the minimum
parcel size. But, it should be emphasized that INA has not issued detinitive,
full property titles for parcels of less than 5 hectares. Rather it has
issued "family agricultural unit" titles, with the same restrictions as those
defined under the Agrarian Reform Law, Articles 97 to 103, tor parcels of
between 5 and 10 hectares, or their equivalents tor other classes of land. In
practice, these "Family Agricultural Unit" titles are issued for parcels up to
17 hectares, since the national and ejidal lands are of much iower
productivity than the irrigated standard used in becree 170.

The important aspect of this titie is that is not a tull and apsolute
title (dominio pleno), but rather it ! mts ownership an several ways (as
defined in Article 89 of Decree 170).  In particular tiae owner is prohivited
from selling or subdividing the parcel, except in jJustiticd cases and with the
Previous authorization of INA (see also Article 54 ot the Regulations of
Adjudication of Agrarian Retorm Lands, of September 2, 1979).
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In synthesis, even though the PTT is issuing titles to parcels of less
than 5 hectares, this is justified by a special norm referring to coffee which
operates only in these cases. The transfer contract is the same as that of
the Agrarian Reform Law for the creation of family agricultural units, with
limitations on the negotiability, ‘inlike che definitive full property titles
issued for parcels larger than 17 hectares.

d. In terms of the delineation of the parcels to be titled and the
cadastral maps made from the field surveys, in conformance with an
agreement between INA and the National Cadaster, the PTT surveyors
identify boundary lines. The surveyors appear in person on the land
and make use of aerial photos for parcel boundary identification,
through consultations with the holders of the neighboring parcels.
However, these boundaries often are not appropriately marked by
fences or other boundary markers, but rather merely appear on the map
as lines on paper. This lack of precision in boundary identification
may have some serious implications.

If the parcels are not surveyed with the precision that a document of
this nature deserves because it is the basis for the property titl:
registration) they could generate many controversies betw-en owners. The
inadequacies of boundary markings could become a future source of difficulties
that could produce a questioning of the validity of individual titles and of
the entire property system.

Boundary surveying should have a high degree of accuracy not only to
permit the issuance of titles, but also to guarantee the peaceful and
legitimate possession of lands by their proprietors (see Chapter II1 for a
futher discussion of this issue).

o Problems of the (Apparent.) Differences in Juridical Nature of the Lands
of Agrarian Potential, ard Their Effects on the Land Titling Project

The legal situation of lands availahle for the completion of the project
is an aspect that is worth clarifying. This is because of certain and
apparent confusion of terminoloygy by persons connected with the project who
lack legal training.

Mention is otften made of national and ejidal lands, public and private
property, land to which ancient titles were once issued, land for which full
property titles exist. The problem of nomenclature is very complex. However,
one can begin with the nomenclature used in the Honduran Civil Code of 1906.

In accordance with this important Code, property in land in Honduras can
be divided in two great classes: private and public property. Private
property is that which is found properly registered in the Property Registry
(by any title) (Articles 2304 and those following); property of the state is
all those lards found within the limits of the Repuvlic which lack an owner
(Article 618), i.e. are not private property.

There exists another class of lana, which even while not detined in the
Civil Code has been very importanc. This is the "ejidal" or commons lands
extended to municipalities s0 that they could be assigned to the inhabitants



-16=

of the municipalities in usufruct. This transfer was for the use and
enjoyment of the land and its products, but the property right itself was not
transferred. Within this class of ejidal lands were two sub-classcs,
municipal private and municipal, where the first was the result of a transfer
from a private owner to the municipality while the second was a result of the
transfer from the National State to the Municipality.

Public property in land, also called bienes nacionales, are those lands
whose owner is the nation as a whole. They can be divided in two subtypes:
(1) lands whose use pertains to all the inhabitants (streets, plazas, bridges,
roads, the adjacent ocean, its beaches, etc.); and (2) lands of the state
whose use by the general public is restricted (Article 617 of the Civil Code) .

The areas where the Titling Project is wcrking are always those referred
to as ejidal or national land, not conly in Decree No. 89 of 1982, but in other
agrarian reform laws as well. It should be noted that the PTT for all
practical purposes is being implemented on lands under the administrative
control of the national government, since municipal control over ejidal lands
was extinguished by the 1974 law, which assigned the ejidal and national lands
to the use of the agrarian reform administered through INA. 1In conformance
with Article 21 of the Agrarian Reform Law of 1974 it was decided that all
those lands suitable for agrarian or cattle use that were properties of the
decentralized State organisms should be transferred to INA for fulfillment of
the purposes of the Law (Article 21). In this case if the ejidal lands of
agrarian character were not recorded in the Public Registry as having been
transferred from a private owner to the nmunicipality, they passed to control
of INA. 1If they were registered as "Private Municipal" lands, the
municipality involved should be indemnified. In other words all the
"non-private" ejidal land effectively became national lands. The only lands
currently remaining in the ejidal category are those of non-agricultural
character, principally urban lands.

In other words, in Honduras there are no wastelands, ejidal lands of
agrarian character, nor any other type of lands which can be called anything
other than national lands constituting public property. It is on these lands
that the Titling Proje~t operates.

F. Similarities and Differences of the Distinct Procedures for the Titling
of National Lands

In INA there are three different types of procedures for titling national
lands, depending on their legal status. First, there is a procedure
originatine in Article 15 of the Agrarian Retorm Law of 1974, which deals with
parcels whose possession began more than 10 years before the e¢ffective date of
that Law, which have been held "peacefully” and whose area is bLetween 5 and
200 hectares.

Second, there are two procedures originating ir Decree No. 89 o7 1982 of
the Titling Project, administered through INA's Titling Department. Under
this law, there are twe ditferent types of certiticates of ownersnip (deeds
from the State to private individuals, i.e., "titles"). One set of procedures
leads to the issuing of a definitive, full property title (titulo definitivo
de propiedad en dominio pleno), and a second set leads to the issuing of the
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definitive property title as a family agricultural unit. The maximum areas
are 50 hectares for the first and 10 for the second. 1In the latter case the
10 hectares have been converted to 17 hectares in unirrigated titling areas.
The minimum limits are 17 hectares in the "full property" cases, and (.1l
hectares in family agricultural units. Evidence of possession is based on
testimony about who used the parcels for what purposes during recent years.

The procedures used by the PTT, based on Decree No. 89, are those already
developed by INA for implementing Article 15 of the Agrarian Reform Law, i.e.,
the first of the above mentioned procedures. There are four major stages in
the process:

a. Application by the interested party to the Executive Director of INA,
wherein the applicant identifies himself as qualifying for the
adjudication of a particular type of economic unit (whiciever of the
three cases) by the fact of possession of national landc.

In the application, the interested party should describe th: situation,
nature, boundaries, and approximate size of the parcel he possesses. In
addition the applicant should indicate the time ana form of possession of the
land (and whether the possession has been by the applicant alone or in
association with others for the time period in question). The applicant
should also describe the types of crops cultivated as well as the number and
type of livestock he has. If the land in question is made up of two or more
parcels, each must be described according to location, land type, boundaries
and approximate area.

The .pplicant must declare that he meets the conditions qualirying him to
receive the land, submit a birth certificate ang certify that he is not a
property owner and does not possess other lands in any other place which would
cause him to exceed the legal definition of a "minifundista."

In Honduras, the applicant for title can authorize an attorney, private
or from INA, to proceed in the name of the applicant to acquire approval of
the application for title, as permitted in Article 37 of the Code of
Administrative Procedures.

b. The second stage of the procedure is the admission of the eviuential
basis of the claim to the land as contained in the application,
including documental, testimonial and expert evidence.

Documental proof includes a birth certificate, and a parcel survey which
serves as the basi for the extension of the respective authorization. The
survey is made by a private surveyor in the case of procedures originating in
the Agrarian Reform Law, while in the case of the titles authorized by Decree
No. 89 of 1982 the survey maps are made directly by the National Cadaster upon
the request of INA. There is no specific rule regarding the timing of the
presentation of these documents. Even when the birth certificate is presonted
at the beginning, the survey map can pe presented at either the same time or
later.

Testimonial proof of possession is provided by tne declaration of _hree
persons of the locality who have knowledge of the time of possession by the
applicant, the applicant's acts of possession, and any other particularity
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manifested by the applicant which should be presented through this channel.

In some cases it appears that INA has not given sufficient importance to this
proof. In spite of its fundamental importance, INA uses pre-printea forms
where only the names of the apglicant and witness and years of possession are
recorded. This brevity could be oxplained by the fact that these matters will
be corroborated technically. Howevert, given the seriousness of a transaction
of this nature, especially with reference to the time of possession the value
of this proof should not be belittled.

The most important proof in the administrative procedure of which we are
speaking is the expert; technicians are trusted with completing various
studies basic to the approval of the application. Generally the first
technical study is a socio-economic survey that identifies the applicant, the
detailed structure of the family nucleus, the form of use or tenure of the
property, the use of the land and the income generated. This study serves to
determine the applicant's capacity for payment and if he meets the basic
requirements for becoming a beneficiary of the titling program.

Another study is more agronomic in nature. In addition to the physical
identification of the rcal estate, the agronomist points out its basic
Characteristics such as accessipility, use, condition of the farm,
characteristics of the land (gradient, soil types, texture, extent of erosion,
permeability, vegetation cover, pedrigosity index, etc.) which are used to
determine the value per hectare charged to the applicant.

The cadastral file constitutes the last of the expert evidence to be
presented. This file contains the information gathered by the National
Cadaster team, including the boundaries of the parcel as well as general land
use information and the name of the applicant.

It should be noted that these technical studies are more characteristic
of the procedure initiated by the Titling Project than of INA's previous
procedure under Article 15 of the Agrarian Reform Law.

Cc. The entire application, then, is processed for the approval or
denial. This is the last stage of the procedure (the recording of
the title is more a question of execution than procedure).

For the two different types of titles that can be issued through the
Titling Project, all procedures are carried out directly in the regional
offices of INA. These offices collect all the evidence for the application, so
that it can be sent Lu the central offices in Tegucigalpa for approval or
rejection. In the proceedings of the Law of 1974 the major part ot the
procedures were conducted in the central offices.

Once the applicant's file is completed, a double check is made,
especially in the procedures used by the Titling Project, for the purpose of
determining if the application meets all the technical and legal
requirements.  The first check is made by the National Agyrarian Caaastral
office ~f INA, and the second by INA's Department of Lanas,

d. If all is in order, the Executive Director of IN. will approve the
application, which is then the basis for the issuance ot tne title.
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The »rocedure initiated as required by the Agrarian Reform Law concludes
with the evtension of a title, which contains a mortgage lien if che owner
does not inwediately pay INA the value of the parcel. This mortgage lien is
made possible by the applicant's conversion from pessessor of land to owner,
and is cancelled when IN/. receives the final payment for the land. The
Titling Project's procedure invclves attaching a promizsory note to the
applicant's file, which permits the issuance of a title wichout the usual
mortgage lien whicn requires special action later to have it removed. In the
Titling Project, the simple act of paying the note removes any restriciions
which INA places on transactions, except those inherent in tne title itself.

G. The Basic Characteristics of the Titling Project (Rapidity and Free of
Charge) and its Advantages

The procedures for issuing titles under the Titling Project are quicker,
less formal and less costly, than those used previously in implementing the
Agrarian Reform Law. A rapia description of the advantages of the Titling
Project relative to titles obtained through the other procedure, permits at
least a partial evaluation of its advantages.

a. In the Titling Project the strateqgy of exhaustive titling in a
defined geoygraphic area has been pursued.

In effect, the PIT has required a prior exhaustive and complete study of
the legal status of land in the Departments selectea for titling. This study
is done in Tegucigalpa, before sending the teams into the field for surveying
and technical studies. This first effort determines which lands can be
categorized as "national”, and thereby eligible for titling. The National
Archives and the archives of INA provide much of this basic information. This
information is corrected and completed through further investigations in the
various municipalities. The determination of national lands is done through
the location of the boundaries of private lands, i.e. lands which at one tine
or other have been deeded from the: state to private indiviguals. Titling on
private lands is not included in the project, even though there may ve many
such lands which in fact are actually held without a registered deed, anu
which are small scale holdings Like those on national lands. The Cadastral
Teams map the boundaries >f all holdings on national lands, create a cadastral
file for ecach holding, including the name of the holder, 1ts location, and the
use of the land, ana prepare a list of all the hoidings and basic intormation
on each holding.

This procedure takes advantage of the cconomies which derive from the
complete cadastral survey of a given area. Each boundary divides two parcels,
meaning that the cost of an exhaustive cadastral survey per parcel 15 much
less than the cost of surveying individual parcels,

b. In the PTT strategy the impetus for titling comes from a team qoing
to the tield rather than waiting for farmers to request their titleg
from INA.

The PIT procedure signitics a change in the policy wiich was in etfect
before the Titling Project, Instead of watting tor the holders ot parcels on
national land to approach INA and present tneir tenure problems, now 1TNA and
National Cadaster organize teams to search out problems on o all holdings in a
section of national land:. and program their solution:,
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f. The titles that are issued are definitive, which means on . one
hand that a procedural stage is skipped which appeared unneccssary
{(such as leaving a period of time between the provisional and
definitive titles, while payment for lands was recuperated) and on
the other that the beneficiary can use the title in a variety of ways
to furtker develop his farming enterprise.

The promissory note, even if it may not seem to be the best solution
within the juridical order, at least permits the issuance of titles in the
most rapid and correct form.

It should also be noted that obtaining payment for the lands should not
be a basic problem~-the amount is fixed so low that it would appear
inappropriate to create many juridical devices and INA involvement to recover
the insignificant sums. lHowever, the continued supervision of these parcels
by INA dces appear useful, to help assure that the lands titled, at a
significant cost, are not diverted from the objectives which led to the
titling in the first place.

B, Doubts Witnin INA Ahout the PTT

The PTT h-~s had a mixed reception almong INA personnel. Two INAs can be
distinguishied, in fact: on the one hand that of agyrarian reform, and on the
other, titling. This division within INA at times results in criticisms among
INA staff of the PTT's work and importance, which are often ill-founded.

Some internal critics say that the PTT lacks sufficient legal basis, and
others express doubts about some of the procedures velng usea to issue
titles. We have commented on the legal criticisms ot the PTT previously.
However, the legal arguments in favor of the PI7T are not widely known, even

within INA. It would be worthwhile to inform people in more detail about the
projecet.

A second criticism, voiced even by some INA staff who work on the PTT, is
that titling is not a legitimate part of agrarian reform. However, due to the
scale of the Project, and the fact that the PTT covers very important
geographical areas of Honduras, as well as the fact that titling is expressly
inclonded in the Agrarian Reform Law, should underline its importance to
agrarian reform. Together with the assignment of lands to cooperatives and
associative enterprises, the PIT should form part of the "reformed sector" and
it should be perfectly understood that the actions of titling are found
together with INA's work of expropriation and adjudication.

This clarificacion of principles should correspond to a clear agrarian
policy that links the warious responsibilities of INA. Referring directly to
the lack of information about the norms and procedures being used in the PTT,
it would be useful to issue a set of requlations specitically concerning how
the PIT operates, defining those activitics which were not 1ncluded in Decree
No 89. Legitimate differences of interpretation arise concerning how the PTT
should operate, and how legal conflicts should be resolved.  The Code of
Administrative Procedures is of no help in these cases. 1t is true that any
interosted party can initiate court reviews of what might be considered
violations of the law or regulations. However, the simplest action to remedy
many of these conflicting interpretations would be the elaboration and
approval of a detailed set of requlations for the PUT.
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I. Relation of the Project With the National Cadaster and the Property
Registry

Apparently the PTT's major operational problem is the relation between
INA and the National Cadaster Program. One problem is the existence of
different information for the same parcels in the files of Cadaster and INA.
In general, the INA files should be brought into agreement with those of the
Cadaster. First, in INA's procedures there is no clear description of
neighboring parcels within the file of the applicant, nor is there a map of
the parcel included. It is true when the cadastral map is prepared, a
description of boundaries is required. However, this description remains in
Cadaster's files and does not appear in that of INA, which is where such
infrrmation would be needed in the case of conflicts between neighbors
concerning the boundaries of their parcels.

Second, the parcel identification number from the cadastral map does not
appear in many titles, especially in Santa Barbara. A close relation between
the title, the Cadaster, and the Property Registry is desirable. This
identification number and the location of the parcel in the cadastral map are
basic factors in tie precise legal definition of the property.

In dealing with these problems the PTT ought to issue the titles, as
happens in other countries, with the clause "without prejudice to third
parties." The objective is to avoid future problems for people who have no
reason to suffer them, given that there are so many ways to commit errors in
such a complex project. The present situation with the clause on the titles
that says that INA guarantees the correctness of the title, opens INA to
possible legal actions.

The simple legal solution to this problem would be something like that
suggested above, but a more basic solution is closer coordination between INA
and the National Cadaster, and greater correspondence between the data in the
INA files and the information gathered and tabuiated by Cadaster.

It is also worth making a few points about the relation between the
Titling Project and the Property Registry.

In Honduras, the Property Registry is part of the Judicial Branch.
According to the Law of Organization and Attributions of the Tribunals of
1906, the Registry is under the direction of the "Jueces de Letras" (Articles
38 to 49), and specifically to the "Jues Primero de Letras" of each
jurisdiction. That Judge acts as Registrar and is responsible for the
Property Registry. 7This is the basic system, even though in Tegucigalpa and
in the two southern Departments of Choluteca and Valle there are specialized
Property Registrars. In these areas, however, the PTT will not operate.

In terms of the relation between the PTT and the Registry, INA made an
agreement with the judicial branch to facilitate the solution of problens
which naturally arise in such a massive project. When the titling was
occurring in Santa Barbara, INA placed four of its own employees at the
disposition of the Registry to do the work which the Judge would usually
perform, leaving the Judge responsibile only for supervision and the final
authorization of the recording of titles.
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Through the agreement with the Judicial Branch, INA gives an over-time
payment to the Judges for extra work which the PTT requires of them. In
addition it was agreed that the PTT staff would pPrepare special Registry
volumes for the INA titles in order to minimize the interruption or burden on
the usual work flow of the Registry.

INA staff in the Registry record the titles in the volumes of the
property registry, with prior annotation in the "Daily Record," and finally
photocopy the recorded documents for binding in the Public Registry as well as
in the Agrarian Registry which is maintained in the central office of INA,
These efforts have the additional benefit of establishing a clcser
relationshi> between this Agrarian Registry and the Public Registry as far as
properties atfected by INA are concerned.

Jd. Public Registry and Titles (of Property and Transfers of Domain)

The maccive incorporation of new properties and their owners onto the
Registry has generated some problems. Many of the potential beneficiaries
previously claimed their parcels, but did not have them recorded in the
Registry. This situation has meant that most of the titled farmers are not
aware or not convinced of the importance of recording their deeds. The
farmers' possession of parcels on national lands in “he past have had various
basess

a. Many simply moved onto the unoccupied lands and through their own
labors cleared the land and made some inprovements. Their
understanding of the situation was that they were the owners of the
land, with the only difference between them and other private
broperty owners being that they did not have a registered deed. The
registration process was not easy to complete for national lands, but
no one questicned these claims to the properties basically because of
the labur and other investments which had been made to previously
unclaimed land.

b. Other farmers had acquired their parcels by means of transfer through
a bill of sale from a previous holder. Some bills of sale were even
notarized by a Notary Public. However, these transactions on
national lands usually could not be recorded in the Registry.

In the first case, possession is identified in the minds of the farmers
with ownership, and in the second case ownership claims derive from having
purchased the land from another holder. Neither of the two types of
quasi-ownership, however, were eligible for recording in the Property
Registry, because the land is "national," where, legally speaking, the state
retains ownership of the land.

When peasant farmers sold their right of possession, they were, in legal
terms, only transferring the value of the improvements they had made to the
land. However, such transactions typically included documentation of previous
transactions, which demonstrated not only the time of possession of the land
by the previous holders but also gave a certain legitimacy to the present
holder's property claim. This claim was often further buttressed by
descriptions of the location, boundaries and approximate area of the parcel in
question.
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In the PTT, possessors have not been required to show their possession
through documents. Rights of possession are verified only through witnesses
and through the technical studies done by the boundary delineators,
agronomists and other PTT functionaries.

As a consequence, the PTT issued title, now recorded in the Public
Registry, legally substitutes for the previous claims d2rived from the
pussession of the land, and thereby reaffirms and legitimates those claims as
does any transfer deed. The only legally valid deed is that which is recorded
in the Registry.

In many cases it seems that the beneficiaries continue utilizing the
prior, unrecorded bills of sale and deeds, together with the recorded title,
and in other cases they even seem to give more importance to the bills of sale
than to the new title. In part this sentiment is due to a lack of
understanding of the legal basis of the title when compared with the bills of
sale, although other sentiments concerning how property claims are legitimized
in the local communities may also play a part.

The major problem, however, and the reason why the prior deeds have to be
displaced by the new title and the beneficiaries have to recognize the
importance of the Property Registry, is that man’ bcneficiaries with a
recorced title ccntinue selling or otherwise dealing in such properties using
the older deeds and bills of sale. The owners (beneficiaries of the PTT} do
not bother with the supposedly required legal procedures for recording their
transactions in land. Instead of appearing before a Notary Public and selling
their propieties "correctly," so that what appears in the Registry 1S the
pPresent owner's name, owners ignore these steps and continue selling as if the
Property Registry did not exist. A sale which is carriea out without
recording in the Registry has no legal basis for any thira party. Perhaps
more importantly, such actions undermine the new property system being
introduced through the PTT.

Possibly the farmers, and even those who are giving them legal advice,
are not notifying INA of their actions to avoid paying the debt on the parcel
as well as the taxes which a sale usually implies.

If this situvation becomes generalized, it could negate the substantial
efforts being made through the PTT to provide property security to small
farmers. Greater efforts should be made to show the farmers the advantages
and validity of the titles issued througa the PTT, the importance ot recording
subsequent transactions in the Registry, and the invalidity of decds which
existed previously or which are not recorded.

K. Distinction Between Property in Land and Improvements

The distinction that is made between property in land and improvements or
additions made to the land also offers a serien of problems.  In principal the
existing norms in Honauras are founded in the fact that all farms not
registerced in the Public Registry in the name of a private individual belony
to the Utate, falling into the cateqgory--when they are ayrarian--ot national
lands. It 15 accepted that the pousessors of these lands may have made sonme
i{mprovements to the land. It g commonly assumed that a person's farm is made
up of the land and the improvements to the land, constituting ar indivioble
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unit. The Civil Code defines real property as the land and what is attached
to the lang.

The first difficulty arises when beneficiaries who have purchased their
parcels refuse to pay INA for the land which they argue they have already
purchased. Many farmers are of the opinion that since they bougnt the land
from a previous holder, and paid a sum of money for that land, INA has no
justitication for charging them again for what is already theirs.

A possible solution to this problem could be to argue that the Institute
is not selling land, but simply making an administrative charge to cover the
costs of delincating the parcels and issuing the titles. However, this
argument is not possible under Decree 89 wnich expressly states that the PTT
will finance the performance of these services.

It has been observed that the prices established for the lands are truly
low, so that if the ful) cost of delincation and titling were charged to the
beneficiaries, it would exceed the value of the lana. The low prices
establisned appear to be more symbolic of the State's transfer of its
ownership of the land to the beneficiaries, than really a charge for the land
or for the the administrative costs oi the transfer. Perhaps greater efforts
could be made to clarify the bases tor the charges, and to show the value of
the present procedure in comparison with alternatives.

On the other hand, this question has more complex nuances. In Horduras,
as in all countries whose Civil Code is inspired by the French Code, property
or dominion over land is acquired through time when the holder exercises
possession in a quiet, public, pacific form without interruption.,  Thig
principle raises doubts about the legal instrument that is used in the titling
effort, i.e¢., the deed (the title is a deed documenting the sale ot the parcel
by the State to an individual). TIf the holder has, through the appropriate
possession already met the Cede requirements of ownership, what 1s the basis
of INA's title and the underlying notion of the sale of the lang?  Not only is
the Civil Code provision apparently violated, but the commnon beliefs of the
peasants as to their existing ownership rights seem to be contradicted.

This distinction between property and improvements is made more salient
wnen the PTT invites beneficiaries upon receipt of their titles to record
their improvements in a separate procedure., A5 we have mentioned, the title
fssued and recorded by the PUT refoers only to the land, and not to the
improvements,  In addition, the price noted in the Public Registry tor the
farm is the sale price of the land only, as determined by INA, which as we
have also noted is usually well below the market value of the land, and
certainly well below the market value of the real estate, 1ncluding land and
improvements,

Wichout the value ot the real estate as a whole noted in the Registry,
the recording is less useful than it might b otherwise. In credit
applications, for oxampl., the value of Lhe real oitate nerves as o a gquaranteoe
for the loan, but il the recorded value of the roal entate 15 low, 1t will be
less usetul an such o quarantee,  One solution 1n Lo urge the beneticirarien to
record the value of the improvements in separate actions for purposes of
better negotiating with the property 1n the future, There scems to boe
relatively little comprehension of this need by the beneliciaries. Il the
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land tax system worked better in Honduras, such a recording might have some
disadvantages for the beneficiaries, since greater taxes would result from
higher recorded values for the real estate. However, given the sizes of the
properties involved in the PTT, there seems to be little concern by the
revenue agencies with their taxation. Also, inflation is so high that the
assessments must be updated frequently, which is proobably beyond the financial
resources at the disposition of the Municipalitier at least using the present
system of valuation. It seems, therefore, that greater efforts should be made
to get the total value of the real estate recorded as part of the project
activities,

I addition to avoiding the problems inherent in leaving the initiative
for recording with the beneficiaries (which it appears few have initiateq),
the joint recording of land and real estate values also would introduce a
certain degree of reality into the valuation of the beneficiaries'
properties. If at least the larger holdings were subject to taxation in the
near future, a more accurate valuation would facilitate the collection of
property taxes. The distinction would also thereby be maae clearer, between
the land which has belonged to the State and the improvements which belong to
the beneficiaries.

L. The Unquestionable Validity of the Titles Issued Through the T!iLiing
Project

In synthesis, we have argued that in spite of the criticisms that have
frequently been made against the PTT and its practical result, i.e., che
issuance of titles, the arguments appear to nave little legal basis. The
titles have more than sufficient legal backing.

It is also worth noting that through Decree No. 89 of 1982 some important
aspects are introduced into Honduran legislation which far from being
contradictions with the Agrarian Reform Law are quite valuable additions. Now
women can be direct beneficiaries, while under the Agrarian Reform Law, a
woman had to be single or widowed and have dependants in order to be a
beneficiary. Prior to Decree 89, ten years of possession were reguired for
the acquisition of a legitimate property claim, where now the exercise of
stable and effective acts of possession is sufficient, with more importance
given to actually working the land than to any other factor. Finally, the
utilization of a promissory note opens possibilities for the direct issuance
of full title.
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Chapter ITI

The Cadaster and Property Registry in the Titling Project*

A. Cadaster Law

The antecedents of the Cadaster in Honduras have their origin in 1963,
the year in which all the Central American countries met and signed a
resolution committing thciiselves to implement multipurpose cadasters.

Ten years later, in September of 1972 with the publication of Decree No.
1327 the Cadastral Demonstration Project (DCP) was implementea, funded through
a donation by AID (Project No. 522-15-72). This donation had as its
fundamental idea that cadastral parcel boundary delineations be initiated with
multiple goals, including location and classification of owners and pussessors
of the land and the description of the uses to which the land was being put.
In order to prepare personnel and make recommendations necessary for the
design of the Nati..al Cadaster Prngram in Honauras, a pilot project surveying
of the area of Choluteca and Valle Departments was begun.

l. Decree No. 136 of 1975

On February 5, 1975, Decree No. 186 approved the AID 522-7-124 loan
agreement through which the multipurpose cadaster project was executed and the
National Cadaster Program was created as an organism whose primary function
was that of executing the project.

The objectives of said project were the identification and stuuy of
parcel boundaries and of the country's existing natural resources for the
purpose of providing valid information for fiscal and planning goals.l

The project's original coverage was to include the departments of:
Cortes, Atlantida, Yoro, Santa Barbara, Comayaqua, Francisco Morazan, Olancho
and El Paraiso, totaling an area of 66,000 square Kilometers, The goals were
not attainable with the 16,400 millions of Lempiras assigned to the project.
Iiie planned 66,000 square kilometers were reduced Lo 22,250.

It is .mportant to note that the information gathered in the departments
of Valle ana Choiuteca is becoming obsolete for lack of use and because of the
lack of a mechanism fo: information storage and updating. This is principally
due to the lack of a lizison with the Property Begistry which would reqgulate
and record changes in boundaries and ownership ot parcels of land.

* Based on material prepared by Santiago Moquetis,

1, Cadaster Executive Office, 1985 Work ang Finance Plan, page 2.
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In a recent study made by the National Cadaster's zonal agricultural
economics team, covering the owners listed in the original delineations, it
was found that in some areas only 1 of the 20 originally identified owners in
the list appeared, which reflects a high percentage of changes in possession
of the farms and the nearly total outdited condition of cadastral data.?

2, Decree No. 933 of 1980

In the month ot July 1980 the Military Junta issued Decree N3. 933
through which substantial modifications of the Cadaster Law were made. This
gave exclusive authority to the Executive Direction ot Cadaster for the
organization, su.veying and updating ot the cadaster. This law creates the
Executive Direction ot Cadaster as a dependency of the Technical Secretariate
of the Superior Council ot Economic Planning.

The decree emphasizes the multiple uses of the caaaster which should be
implemented in Honduras, pointing out the following:

That the Multinle Purpose National Cadaster 1g general inventory of the
country's real estate, surveyea through the empiloyment ot aerial
photographic procedures, topographic maps and other types of maps,
registries and studies which permit the determination "in a clear and
precise form ot" the location, nature, form, area, bouadaries, natural
resources, fiscal value and identification of owners or possessors, and
knowledge of the juridical situation oi the prupertius.3

The Decree also leaves oo dount as to the cagaster's teportance for the
legal purposes of organizing titling and giving greater force to the property
title, as a form of making tenure more secure and thereny stimulating economic
development., Article 4 reads:

Authentic cadastral documents are: the aerial photoyraphs, orthophotos,
maps, property and owner indexes, cadastral certificates, tfi1les ana
certificates issucd ac required by law py the Executive Direction of
Cadaster . . . ,

And Article 39 points out:

The location of real estate and the preparation of ity respective
cadastral record, will serve as a point ot departure for the
reorganization ot the property registry system and to attzin concordance
between the registry's content and leqgal rc)nl,ity.4

In addition, in zones considered covered by the cadastral survey, tae
owner:s must present a cadastral certificate containing cadastral information

about the parcel in question in order for the Regtstrar to record or transfer
owneraship.

2. Verbal information ot the Valuation Department head.
3. Cadaster Law, page 7,

4. Cadanter Law of 1960, page 6.
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Until today, The Cadaster's Executive Direction has not declared any
department of the country as a cadastered zone, which has impeded the
implementation of the mandate from Article 39 which requires cadastral
certificate for the recording or transfer of ownership.

3. The Organization of Cadaster's Executive Direction

The Cadaster Executive Direction has a simple organiz-tion. It consists
of an administrative level of the Direction, composed of the administrative
offices, personnel, legal counsel, programming and systems, and an operative
level, which has four departments, which are:

a. Department of Property Valuation. 1In this department all necessary
valuations for municipal taxes, at both the rural and urban levels
are performed.

b. Department of Property Registry. In this department, all the volumes
of land parcels recorded in the Property Registr, are being studied,
microfilmed and analyzed to establish a cross reference of legal
information with the physical cadaster when the departments are
surveyed.

€. Department of Natural Resources. The department is charged with the
gsoil, land use, hydrological, climate, and forest surveys for the
purposes of rural planning.

d. Department of Engineering and Coordination of the Land Titling
Project. This department is charged witn cadastral surveys and map
production, as well as the coordination of all work for the PTT which
is concluded by INA. This department has reqgional offices in the
departments that are being surveyed.

€. Department of programming and systems. Althougn this department
appears in an advisory capacity in the organizational diagram, at
this time it carries out an cperational function. It is here where
computing teams prepare property plans, iists as well as processing
all the information provided to ucers.

4. Cadaster's Importance for the New System of Order and Registry of
Tenure in Honduras

The National Cadaster has an important role to play in the organizing ot
the property registry system which gives owners security so that they convert
their properties into an important source ot production, generation of
employment, and wealth for the Republic of Honduras.,

However, the requirements of the Cadastral Law is tar from heing
fulfilled, because the National Cadaster is not taking advantage of the work
being done to carry out the aqreements with INA, andg others that have been
made with AID, to begin to declare zones cadattered and to tmplement the new
gystems ot property reqgistry that the law requires.,

In the departments where the PIT has been executed, 60 percent of the
area corresponding to national lands bas been surveyed and another 40 percent
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has been definea with external boundaries. With a relatively small effort the
Cadaster coula declare municipalities cadastered to initiate the
implementation of the Property Registry (Foliv Real) and with it the
organization nf land parcels throughout the country.

The system which the Executive Direction is trying to implement, using
the department as the work unit for cadastral purposes is overly ambiltious.,
We suggest studying the possibility of changing the Law so that each time a
municipality is surveyed, it is aeclared cadastered, and the proceaures for
the implementation of the Folio Real are initiated. This would promote the
incremental implementation of the caaaster. This form of work wculd have
several advantages.

a. The information at the level of municipality would not become
outdateu as rapidly as it does today, because the information would
be of immediace use and would become an integral part of the Property
Registry.

To this end it is necessary to define the Identification Number of
the property so that it indicates the departmental, municipal and
locality code as well as the individual property code, in addition to
the orthophoto number.

b. It is not necessary to finish a complete department to initiate the
implementation of the Folio Real.

C. The errors that the register detects in the process ot inscription
and registry at the municipal level can be corrected in the remaining
nmunicipalities.

d. The information would immediate use in titling.

For these reasons, we consider that the cadaster coula take advantaye ot
the activities financed through the PT? to begin to implewment the new registry
system as municipalities are completed and not wait until the departments are

completed.

B. The Property Registry

The Property Registry is a central institution for the protection of
property rights. The record of property ownership in the Registry is the
legal basis for determining who is the owner of any particular parcel of
land. In yeneral the courts will decide in favor of the person recorded as
the owner of a parcel in the Registry, and against o claimant who is not so
recorded.

In Honduras, the Property Registry has been historically a registry of
deeds wherein the transactions involving land are recorded and claims to land
determined on the basis ot these transactions.  The legal description of the
land parcels in the early years of the Registry was often geograpnlcally
vague, detining boundaries according to the names of the neighboring parcel
owners or by reference measurements to natural landmarks (river banks, rock
outcroppings, large trees, etc.),
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In recent years an attempt has been made to develop more precise
descriptions of land parcels through the creation of a systematic caaastral
map on which ali parcels are drawn and located geographically with greater
precision. Under this system it is argqued that a good Property Registry
should have as a counterpart a good parcel cadaster, which clearly delinmits,
ldentifies and gives individuality to each pzoperty.

This necessary cornection between the Cadaster and the Registry is in the
process or being established in Honduras. Currently the Registry is operating
as it has historically operated, even though that system is what mignt be
called temporary until the Cadaster in the different departments of the
country incorporates the land information into the title to give it greater
formality. At that stage a new system of land registration, called the "Folio
Real," begins to operate which should provide greater legal security of
ownership of land through the greater geographic precision in the legal
description of land parcels.

1. History of the Property Registry

During the colonial period, the Property Registry did not exist; the
documents describing transfers of land were kept by those involved in the
transfers. The Property Registry was initiated in the year 1846, when in
accordance with Decree 20 of March of 1846, efforts were made to re-measure
and adjudicate properties whose deeds had deteriorated due to age. These
efforts were mede upon petition of the interestea parties (owners or heirs,
usually). Immediately tollowing the acquisition of the new deed, it was
recordea in a rather informal property rcgistry office which nad been created.

The Property Registry, as an office responsible for recording all deeds
in a prescribed manner was founded in 1876, during the Government ot Drctor
Marco Aurelio Soto. The recording occurred sequentially in bound volumes
known as tne "Libro del Conservador™. In 1880 the legislation establishing
the Property Registry was approved, and in 1881 deeds began to be recorded in
the "Libro del Conservador”.

From 1881 to the present, four types of property registry systems have
been put into eftect. They are the followings

a. Libro del Conservador

A Property Registry began to function in 1881 as a decentralized agency
under the responsibility of the Judicial Branch. For the recording of
properties, the registrar utilized four books which are:

First Book: for recording of ownership of real propertys
Second Book: for restrictions and caveats;

Thiru Book: for mortqgayges;

Fourth Book: for "commercial® transactions.

The bouks were replaced cach four years. The size ol any particular
volume depended on the number of transactions which occurred in the four year
period. This registration system was in force from 1881 until September 15 of
1899. During this period 16 books with 2532 registrations ot deeds for real
pProperty were prepared.
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b. Book of Inscriptions

This system of registry began to be used on September 16, 1899. 1In the
Book of Inscriptions urban ana rural titles were distinguished, assigning a
number to each property calling the rural lands "farm" ana urban real estate
"urban."

The number assigned was permanent ana was modiftied by adaing digits in
order to identify each modification of ownership or area, whether through
sale, mortgage or partition. This identification number was assigned by order
to the newly recorded parcels, as well as to tho-- rocorded during the prior
period of registry in the Libro del Conservador.

The principal objective of the system was to enable the maintenance of a
history of each property from the moment the first title was emitted forward
thrcugh time, describing the evolution of the ownership anug si1ze of the
property. The system was modified by a law in February 28 of 1906, During
the period of its existence 56 volumes with 3,364 recordinac of deeds were
prepared.

C. Book of Property Registry

This system was maintained from tne year 1906 until 1975 1In this system,
the recording of deeds are accomzlishea on a fixed number of pages in the
Registrar's books, and on ecach page certain predetermined information is
noted, The deed is copied verbatim. The history ot transactions of the
property in guestion is required for the recording ot a real estate deeud,
except in cases of what are known as supplementary titles, These titles were
issued upon the request of the interested party by the municipal authorities
for public lands and municipal ejidal lands which can ve demonstrated to be
occupied for a number of years.

In the cases where there is history of ownership of a property, a
procedure is establisned according to tne Civil Code, requiring the
publication of the name ot the amplicant for title three times in the Official
Gazette prior to the recording of the first title. This advertisement is
designed to elicit any claims to the land in question which other individuals
may have. The system was Kept up to date through making notes in the marging
¢f each registry page, which also permitted the keeping of a property history.

In this system the followiny books were maintained:

Book of Property Registry

Book of Mortgages

Book of Preventative Annotations
Book ot Court mandated actions.

HoW N

d. The Present Temporary System

This system arises trom the necossity modernizing the property registry
system, with the introduction ot a system called the Folio Real that gives
greater formality to the recording process and thereby avoiding fraud in real
estate transactions,
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and the Ministry of Government does not consider the problem to be
sufficiently important.

Another prcklem has been that of determining the boundaries of the
private properties. Where ther: are conflicting claims, usually the claim of
a private property cwner on what the records show to be national or ejidal
lands, INA has the responsibility of resolving such cases. However, the
adjudication process has proved lengthy in some cases.

3. Delineation of Property Boundaries

The delineation of the parcel boundaries is done by the delineation
brigade using the aerial photo as a scale model of the property. The
delineator visits the parcel with the holder, who identifie: the boundaries
that define the property he occupies. This is done using an unrectified
aerial photo, and having the possessor of the land identify landmarks oa the
photos and walk the boundaries with the delineator. The delineator marks the
boundary cornevs by puncturing the photos with a pin, and later draws in the
boundary lines. No clearing oi boundaries is done, nor are physical markers
placed to locate corners, nor are measurements made to locate corners in
reference to permanent monuments or Landmarks.

The delineator also nas the responsibility of identifying on the aerial
photo the different crops and land uses which he finds on the parcel. For a
project whose object is titling, the surveying and delineation of land use
adds about 20 percent of the total aelineation time, whicn makes the project's
execution time longer. This land use information is not used in the titling
process, anad is also very sonn out of date in many cases.

After completing field work and £illing in the required data sheets for
each parcel, an identification number is assignea to the parcels on the aerial
photo. In addition, the forms, the delineotor traces the boundaries or
markers ot the property on the aerial photograph. There have been ditferences
between the estimates of the area of the parcels derived from the aerial
photos and the area which the farmer claims. In the procedure now used, the
delincators make a rough calculation of the area of ecach parcel using a dot
matrix in the field. When the two estimates differ by too much (there does
not seem to be a fixed morgin of error used by the supervisors), the
delineation work is supposed to be repeated,

4. Supervision

In this stage the supervisor should review work done by the delineators
to detect errors ang correct them in time. The high incidence of eriors is in
part due to the supervisors not mak ing systematic reviews of the surveys
prepared by each delineator. The errors in delineation may be due co an
excessive number of brigades under the direction of each supervisor.

5. Quality Control

Once a municipality is completed and turned over by the supervisor, the
control brigade completes a survey to check if the errors are within the
maximum permissible error. Quality control i{s done through the systematic
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sample method of 30-40 percent of the properties surveyed, taking a sample in
the zones worked by each delineator. The quality control team presents the
results, and according to the level or errors decides to repeat or present the
work with the certification of the quality control brigade.

The fact that the Cadaster does a quality control of its own work seems a
bit contradictory, the same entity acting as judge and the judged. The nigh
percentage of properties surveyea by the quality control reflects an effort to
reduce the errors, but in fact seem to indicate a lack of confidence by
Cadaster in its supervisory personnel. The high percentage of parcels which
are examined by the quality control team also raises the project's costs.

6. Review and Area Calculation

The field delineation work is reviewed in the central offices of the
Cadaster Executive Director, concerning two aspects:

a. Boundaries are reviewed and traced over the orthophoto that has the
properties marked.

b. Areas are calculated with a planimeter to see if there exist large
differences with the areas declared by the owners or possessors.

In this stage municipal properties are numbered again, giving each
property a new number that is considered the definitive number which is noted

in the re~~rd.

7. Production of Plans

The orthophoto is transferred to the digital cartographic unit and
digitized. 1In this stage a preliminary map is compared with the orthophoto.
The identification numbers are reviewed and new numbers assigned if
nhecessary. Any corrections are made and returned to the c rtographic unit for
incorporation into the final cadastral map.

8. Listings

The data sheets for each parcel are also coded and the data entered into
a computer file. With this information and the information from the digitized
maps, the computer section produces the following material:

a. A map of each property, showing the outline of the boundaries of the
parcel.

b. Lists and properties, owner data, area and other important
information such as the legal status of the property (1f ejidal or
national, what type of documentation existed to show ownership), and
land use.

9. Submission to INA

These lists, plans and orthophotos are sent to PTT in INA to be utilized
in initiating the process ot conferring titles.
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10. Review in INA

In the Technical Assistance Unit of INA the maps are submitted to a
quality control that consists of a review of cadastral map boundaries,
property numbering, continuity, symbolism, closures, place name data, land
classifications, presentation and delineation. Once errors in the material
are detected, the unit procedures to make the corresponding analysis and field
revision to verify work quality. In cases of proven errors the relevant
cadastral maps ic submitted to National Cadaster for correction. An important
procedure consists in comparing the areas that Cadaster calculated for the
property with the area declared by the owner. When the area is very
different, the property is reviewed, and if it is found that there has been a
problen of poor delineation, the entire map is returned to Cadaster.

This system of review is not foolproof, but it can be used if quality
control continues under the direction of the National Cadaster Executive
Direction. An alternative system would require that INA undertake the gquality
control earlier in the process. It should not be necessary for INA quality
control to survey more than 5 percent of the total properties within the
municipality to expedite the certificate of control and quality and accept the
work. This measure would result in a savings of at least 5 percent of the
costs which the delineation operation entails currently.

D. Recommendations for Improving the Cadastral !.spects of the Project

The cadastral survey is a central element for the issuance of the titles,
being the stage in which land subject to the process of titling is demarcated
and individualized. According to the technical unit of INA which reviews the
maps and records submitted by Cadaster, upon reviewing each orthophoto,
errors of around 10 percent in delineation have been found, which we consider
very high.

However, Cadaster has itself been very concerned with the errors, and
field visits have shown that they are taking measures to correct them,

although not all are effective.

The most frequent errors are a result of delineation, among tnem are
found:

1. Errors of area. These errors can be of two origins:

a. A poor boundary delineation that changes the form of the property
and thereby the area;

b. A miscalculation of the parcel area from the use of the
planimeter.

2. Errors of adjacencies. In this case the delineator makes a mistake
in the name ot one or more neighbors.,

It is worth studying and analyzing these problems in order to assess and
adopt where appropriate the following recommenaations.
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1. Prorotion for the Delineation of Administrative Boundaries

There are many private and ejidal deeds which are not registered in the
Public offices such as the Property Registry and therefor their existence is
unknown. If, at the time of the definition of the administrative and private
properties boundaries, these titles are not presenteu by the proprietors,
lands will be considered national lands. This could produce the titling of
private lands and possibly lead to serious conflicts. Fortunately, according
to the INA field teams, this problem has been encountered only once. Perhaps
more important is the time involved in convincing the private owners to
Present their deeds. Given INA's past activities as an agrarian retorm
agency, some owners may tear that expropriation may be motivating INA's
present interest in their property deeds.

A more effective proportional effort early in the PTT work in a
particular area could help convince the private owners to be ready for the
brigades with the titles in hand and, with the help ot people knowleugable of
the area and of who owns what land, to locate the boundaries and the markers
used to define the parcels' perimeters. This promotion was relatively goud in
Santa Barbara, but nhas ot been as extensive in other departments.

2. Promotion for Parcel Delinea.ion

The lack of adequate promotion for delineation brigades causes great
delays, because farmers do not know the work 1s being done and do not work
with the brigades to identify the boundaries and fill in the cadastral data
sheets. This situation causes a hign percentage of error in the delineation,
because the delineator estimates boundaries in the absence of the owner, with
unly the information provided by a neighbor or other informant for the purpose
of advancing in the work.

It would be important that Cadaster participate in the preparation of
promotion materials for the delineution teams. The wotk 1s theirs and they
have greater awareness of the problems and the type of message that must be
directed to the beneficiaries on the delimitation of administrative ana parcel
boundaries.

In terms of promotion for the parcel delineation we sugyest that o
percentage ot delineator assistants be contracted from the same community in
which the delinecation ig taking place. These assistants could help by being
better able to locate the proprietors, and detect errors when they occur., 1In
addition they could explain the purposes of the delineation to the local
farmers, stressing the importance of the delineation for obtaining title with
a clear description of the property possessed.

3. Delineatian of Private lands and Administrative Boundaries

In this stage of delineation work, departmental and municipal boundaries
are markeu on the orthophoto maps as well as the boundaries of cach type of
tenure which are:

a. private landss
b. ejidal lands;
Cc. national lands.
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The objective of this stage of the PIT is the distinction of private from the
two classes of publicly owned lands in order to issue titles to only the
public lands.

One possible simplification and shortening of the work would be to
eliminate the separate mapping of the ejidal ang national lands. The brigades
loose time locating the boundaries between national and ejidal lands.
According to Articlc 6 of the Agrarian Reform Law these lands are the property
of INA for use in the agrarian reform when it 5ays:s

"The tollowing lands will be dedicateda to the purposes of Agrarian Reforms

a. the legally expropriated lands;
b. the national lands and rural ejidos."

In light of this disposition, since the national ana ejiaal lanas have
been transterred to administration of INA, it makes little sense to spend time
and effort on mapping the boundaries between these two types of land, both of
which are really treated equally within the PTT.

In the process of delineating administrative boundaries and those of
private, national ana ejidal lands, conflicts arise which are beyond the
authority of Cadaster and which therefore this institution can not resolve,
These problems include:

a. Problems of conflicts with the boundaries between departments or
between municipalities. These cases can be resolved by the Ministry
of Government.

b. Problems of locating the functional and legal boundaries of urban
places. The Cadastral teams can delineate only rural parcels under
the PTT, but the actual boundaries separating rural f-om urban
parcels are usually guite imprecise. Substantiul amounts of time are
lost by the cadastral brigades in negotiating with the town and city
authorities to locate this boundary.

€. Problems of disagreement by private owners with the parcel boundaries
which have been drawn on the cadastral maps;

It is8 recommended:

- That the process of marking the boundaries between ejidal and
national lands be eliminated because these have similar legai bases
and can both be titled by the project,

= That a special team be formed for locating the boundaries of urban
areas before the brigades from Cadaster arrive in an area, so that
thege brigades can oe clear as to which lands are urban cjidal lands
and thereby are outside the mandate of the Prr, and which are rural
ejidals and are thereby within the mandate of the PIT.

= For the problems of administrative boundaries, we suggesnt that the
cadaster meet with the Ministey of the Government and of for technical
assintance for the location of these boundaries.
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For the conflicts over the private boundaries, we suggest that tne
Department of Expropriation and Distribution of Lands in INA
designate personnel to work with Cadaster in the solution of these
cases,

Parcel Delineation

delineation of parcels has caused the most serious problems for the

PTT. The title's legal basis and therefore the justification for the Prcject
depends to a freat extent on the quality of this delineation. The principal

problems

A.

The

The

witn the parcel delineation are the following:

{rresponsible tracing of the parcel boundaries. According to some
officials, some delincators do not walk the boundaries but rather

estimate their location by simply talking with farmers about what

appears on the aerial photos.

Errors in identifying the bordering properties;

Not physically marking the parcel boundaries witn appropriate
beacons, which is causing the preparation of simple sketches of the
parcels on a photograph, and not the physical location of the parcel
on the land itself.

delineator works according to the following methodology:

First, he walks the parcel ooundaries following the occupant's
indications as to where the boundaries are. Later these boundaries
are traced on the aerial photograph. If there is any ooundary
conflict with a neighbor, the occupant and neighbor are orought
together to resolve the boundary problem. The delineator does not
point out or describe natural features or characteristics which could
serve as fixed references or of markers. nor does he place in the
ground any monuments to mark the corners of boundaries.

Later the delineator draws on the photo the rough locationr of the
different crops and land uses on the parcel.

Upon delimiting a parcel which crosses an administrative, national,
ejidal or private property boundary, the portion of the parcel on
cach side of the boundary must be treated as an independent parcel
and the delineator must create a cadastral file for each sub parcel.

The delinecator prepares o parcel cadastral file which coatains
information on the parcel and the occupant, as mentioned earlier.

followingy is recommended:

Place monuments at the corners of at least one boundary comnon to
neighboring parcels, For this monumentation the delincator would
drive a 30 cms. iron bar into the ground at a selected cocner, and

tie that point to three landmarks. This physical location of the
boundary in the terrain increases the proprictors' security. Such
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locational techniques are important for establishing affirming the
boundaries in cases where legal conflicts arise and it beccmes
necessary to re-measure boundaries to resolve such conflicts.

- The delineator should prepare survey notes containing che details of
the boundary monumenting, with the natural or permanent features of
each boundary which can be used in the identification of the
boundaries.

- The present procedure of surveying as two scparate parcels those
instances where the parcel boundary crosses a boundary between
national and ejidal lands should be eliminated, since for legal
purposes, both are national lands and will be titled under the same
Criteria.

= In addition, all straight boundari¢s should appear straight on the
map, and the curved boundaries should be drawn as a series of short,
straight segments, with the change of direction clearly identified.

= The elimination of the delineators' responsibility for delineatirg
crop areas and land uses should be considered. This activity is more
appropriate for the agronomist in the brigades ot INA. The
delineator typically devotes 20 percent to 25 percent of his time to
identifying and drawing different iand uses on the photographs. This
time could be better utilized in other activities such as the
boundary monumenting and incorporating ground measurements into the
survey notes.

= In all the parcel agocuunentation, the cadastral identification number
of the parcel should be used as a basic reference; the parcel map
should include the cadastral number of the parcels which border the
parcel in question, and not necessarily the names of the persons who
occupy the adjacent parcels, since these names can change.

5. Supervision and Quality Control

The project was oriyinally designed with the idea of having one
supervisor for each eight delineation brigades. This overload of work made it
impossible ftor the supervisors to control and assure the quality ot the work
of the delincation brigades. According to Cadaster's operational system, one
supervisor should not have more brigades than he can supervise in one week,
including two days for oftice work and technical-administrative
respongsibilities,

Time for tbis supervigion was inadequate as was the methodology of
Bupervision. The snupervisor would accompany cach delineator to observe hig
work, but typically on that day the delincator would do a good Job, such that
it misinformed the supervisor of the days when he perforied irresponsible work.

For these and probably other reasons, the lovel of errors has been high
and re-surveyiag quality control has been pertormed on from 30 percent to 40
percent of the parcelsy a great part of the lelincation work {o unnecensarily
repeated. This syntem has required substantial time and money, and moreover
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distorts the efforts of quality control. Quality control has been converted
into the collection and correction of errors before certifying and delivering
the completed cadastral maps to INA, instead of identifying the errors of
delineators and correcting their procedures before other errors can be made.

Recommendaticns:

= Reduce the number o.” brigades under the direction of each supervisor
to 3 brigades, with a maximum of 4, to increase the efficiency of his
work in quality control.

~ Establish a method of supervision through which the supervisor
periodically reviews a percentage of farms surveyed, prepares a
weekly record of the checks made, and determines the level of work
quality. These reports should form the basis for warnings and
sanctions (including dismissal) of those delineators who repeatedly
show deficiencies and do not improve the quality of their work.

= Incentives should be developed for delineators to produce quality
work. This must be mix2d with incentives for cfficiency, but not
short-term efficiencies that lead to long-term inefficiencies.

= The quality control should be done by INA brigades so that they have
an evaluation of the work and can certity if it is good for titling
or if it should be corrected. The quality control should be done by
checking a random sample that does not exceed S percent of all the
parcels surveyed. It is also important that the contract between INA
and National Cadaster establishes as the maximum percentage of
permissible error beyond which work would be returned so that it be
corrected and surveyed again.

6. Cartography

When the material is sent from the field to the central office, the
orthophoto reviewing process begins and data Liles for the final preparation
of the cadastral maps, definitive parcel data files, and computer prepared
data lists for INA concerning each parcel. At this stage using the
orthophotos, the parcel areas are calculated with planimeters to compare with
the area declared by the owner and again verify if any ditference exists,
Later the parcels are digitally plotted on a computer to produce the (irst map
which 15 used to assign a definitive cadastral identification number Lo the
parcels and verify the boundaries, roads and other information. 'This
definitive cadastral identitication number is put on ecach cadastral record.

After digitizing, lists and general area maps of tarm location as well as
individual parcel maps are produced. The individual parcel maps presently
lack information concerning the neighboring parcels, and lack distance and
angle measurements which moke difffcult the reconstruction of parced
boundaries in the tield. MNor do the parcel maps have intormation on the
natural landmarks, monuments, infrastructure, bulldings and other featureg
which can be fmportant to give greater solidity to the property title,
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Recommendations:

- It is generally helpful to limit the use of curved lines or
boundaries, especially if the boundaries do not follow natural
features. Generally a curve should he a sequence of short straight
lines. Also the plotter should mark a point on the places where
there is a change of direction in the line.

= The person charged with plotting or digitizing the maps should follow
the same sequence of boundaries followed by the delineator, drawing
short, straight line segments and programming the computer so that it
marks the points whece there is a change in direction of the lines
with a special symbol, much in the same way as the delineator does.
A special mark should be put on those points where the delineator has
placed a monument or put permanent marks that will serve as a
reference.

= The parcel map which is annexed to the property title should have all
the information necessary for re-establishing boundaries in case of a
legal conflict. In this sense the following information is
recommended to be included on each parcel map:

1. Places where boundary monuments or fixed points have been
located for boundary marking should be identified, including
natural or artificial landmarks (rivers, building, roads,
canals, etc.) which muy cerve as fixed references for the
location ot boundaries.

2. The pointi; where there are changes of direction of a boundary
should be marked. The symbol for monumentation should be
different from that used for indicating a change of boundary
direction; for example, the boundary monuments could be a
small square or triangle witn a point in the middle, and the
points ot direction change could be a small zero. The
computer should be programmed so that it numbers the boundary
corners (i.e., any point of change of direction of the lineg
of a polygonal), assigning the number 1 to the
southwesternmost corner and successively number the corners
in a counter clockwise direction.

3. The computer should be programmed with all the prior
information to make a taple containing each corner number,
the angle and distance of the resulting lines, and the
identification number of the parcels which border ecach
boundary line,

7. Relation to the Titling Procens

The process of titling begins with the peasant's application for title to
an INA titling brigade,  With this application a file {5 createa and a file
identification number assigned.  This number is that which INA uses for all
subsequent adminfstrative and legal purposes,
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Recommendations:

- That the cadastral identification number of the parcel be used by INA
for legal purposes pertaining to the issuance of the title, and that
this number be an integral part of the legal description of the
parcel for the issuance of the title.

- That the cadastral number be put on the file cover and on the title
itself. The identification number should contain in its first digits
geographic information about the location of the parcel (departmenct,
municipio, community), anrd other digits identify the cadastral map in
which it is found; the last set of digits should be the number of the
parcel within the cadastral map.

= That the archive of the parcel files be organized according to the
identification numbers, and that an index also be organized by name
of the owner in order to up-date the files more easily when changes
in ownership or parcel shape occur.

8. Technical Assistance and Training of Personnel

In a program of this nature it is very common to have a significant
mobility of personnel, due to the fact that many times people do not adjust to
the difficulty of delineation work, or look for something cacier or better
paid. Others never fully understand the work they do, and the guality cont:ol
may require that they be dismissed in crder tn reduce the problems of iow
quality in the final product of surveying.

For example, this year an average of two delineators have resigned from
Cadaster per month; and 30 have been fired for wcrk deficiencies. This
turnover means that about 50 percent of the personnel that work in the project
leave each year, and presumably are replaced by people who will need to be
trained in the techniques of cadastral surveying used in the PTT. Caagastral
survey work is not easy physically or conceptually. Ownership documentation,
adjudication of conflicting claims, photo-interpretation, explaining the
goals, objectives and activities of the PTT are complex and require
substantial effort for the new employee to learn. Each factor or variaole in
the work lends itself to many interpretations. Given the importance of
property ownership and the complexity of the project, it is necessary to have
homogeneously well trained personnel and of a common conception of the
problems and procecures of the PTT.

Recommendations:

- That the project consultants prepare a series of manuals with the
description of the work procedures and the instructions to completing
and processing the different forms and records. These manuals should
cover all the problems that are encountered in the field and how to
golve them, in such a way that all the employees will have common
decision making criteria and a reference book that facilitates the
common interpretation and solution ot problems by project personnel,
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- That the consultant conduct a program of courses and periodical
meetings for the purpose of training personnel. Each 6 months there
should be work meetings of 2 -~ 3 days that serve to unify criteria of
all employees and train new staff.

9. Programming and Coordination

Tne project has experienced problems with the planning and coordination
of the activities and sub-components; mistakes have been made in the short,
medium and long term programming. For example, at this time the brigades
working on the location of administrative boundaries are completing the
Department of Copan, and it would be logical that the new Department be
already defined to permit preparation of cartographic material, study the
problems of the zone and locate and investigate private titles. Tnis
preparation would permit, upon the completion of the administrative boundary
work in Copan, the uninterrupted continuation of the brigaZes in another
department.

It is very possible that these brigades will be paralyzed for a month or
more, because the contract for the new department has not yet been finalized.
They will have to await the preparation of photographs, copy orthophotos and
investigate titles in the new work zone, which represents a loss of time and
money for the project.

Recommendaticns:

- That Cadaster and INA, in collaboration with the consultants from the
project, elaborate a program in the long and medium term, such that
at all times there exist a consensus about the work plan and what is
the next step. This would help avoid delays due to lack of knowledge
necessary for the coordination of resource requests, such as the
aerial photos, which require substantial time to prepare.

= A greater coordination of Cadaster with INA in the field work is
necessary, so that INA can use information Cadaster is generating in
its work of agrarian retform and titling outside the project. For
example, the project is generating informaticn in areas of conflict,
or which do not fulfill their social function according to the law,
or which for another reason are the possibly subject to agrarian
reform.

= Generate information of occupants of national lands with parcels of
more than 50 hectares which cannot be titled by the project, but
~hoge occupants ir. accordance with the law can solicit a title from
INA directly. With the information gencrated, INA could cpen a file
should a title be requested.

10. Organization of the Information for its Use in _the Implementation of
the Folio Real

Ten years of work of cadaster surveys in Honduras has generated an
enormous quantity of potentially very valuable material and information.
8ignificant work was done in the pilot cadastral project, and other cadastral
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work done by INA. This material should be evaluated and organized to give it
an immediate use. If this information is not processed and up-dated soon, in
very short time it will be out of date and with very little utility, and
Honduras will have iost millions of dollars in generating unutilized
information. We hope that our recommendation for implementing the Folio Real
at the municipal level will be seriously considerea, which shoula permit the
immediate use ot the information and its adequate storage.

1l1. The Cadaster Surveys Outside the Land Titling Project with INA

National Cadaster should survey the private areas within which the PTT is
being implemented, and should survey those departments that do not enter into
the PTT for the implementation of a new system nf property registry.

Recommendationss:

We recommend that the surveys realized by the Naticnal Cadaster in the
~reas that are outside the titling project, are done using the same
methodology and organizational criteria utilized for the areas covered by the
PTT.

E. Project Marcala-Guascoran La Paz Department

The Project Marcala-Guascoran, is a project of integrated rural
development that is executed by the Secretary of Natural Resources, with
financing of the Swiss Government. The project proposes a series of actions
designed to improve the segment of the rural population of lowest incomes by
way of creating infrastructure for agriculture, improvement to the health
systems, education and other basic services and, finally, the strengthening or
agriculture with programs of agricultural extension, credit and agrarian
reform. For the implementation of that project, information is needed
concerning land tenure patterns.,

Toward this end INA was asked to do the cauastral surveys which would
permit obtaining information on property rights in 13 municipalities and de
facto land occupancy patterns in the municipality of Guajirquiro. An
agreement was signed between INA and the Secretary of Natural Resources for
the required studies, The cost will be 219,000 lempiras of whicn 250,000 will
be contributed by the Swiss Government and 69,750 contributed be the Honduran
Government through INA,

INA is committed through the Agreement to have completed the legal tenure
studies of 13 municipalities of the department of La Paz and the complete
survey of the municipality of Guajirquiro six months from the signing of the
Agreement. For fulfillment of these goals, INA should present the following
documentation to the Secregary of Natural Resources:

1. Maps at a scale of 1:20,000 describing municipal boundaries and
delimitation of private lands, ejidos and nationel lands.

2. A copy of all the legal documents, including property deeds in their
diverse forms and a description of the property monuments and other
permanent details concerning the boundaries of the delineated gites.
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3. INA should present a detailed report with the following information
annexed:

a. a copy of the cadastral records of the parcels found on national
and ejidal lands of the municipality of Guajiquiro;

b. a copy of orthophoto maps used on the delineation of the
municipality at a scale of 1:10.00;

c. final cadastral maps at a scale of 1:10.000 with the location of
the parcels delincated and current land use;

d. a copy of a list of property owners of Guajirquiro municipality
in which the following information is presented:

1. farm number;

2. name of property owners

3. actual land use by crop areass

4. total area of farms in hectares;

5. tenure or legal status ot the parcelsy
6. conclusions and recommendations.

l. Evaluation of the Surveys for Project Marcala-Guascoran

The survey of occupations of ejidal and national lands in the
municipality of Guujiquiro is being realized by INA through its Cadaster
Office in the Department of Land Expropriation and Distrivution.

This survey is being conducted in stayes:

l. Survey of the adwministrative boundaries, municipal boundaries and
those of private, national and ejidal lands, as well as a description of the
survey beacons and boundary monuments which exist., This stage has already
been concludced.

2. The cadastral survey stage of the municipality of Guajiquiro.

This stage is 90 percent completed and has yielded the following
results. For each 21 day work period foc 1% brigaaes:

Farmo Results/Br igade
Surveyed Area Surveyed Area No. Parcels
No. ] Ha. ) Ha.
Firat period 1,498 33.0 8,235.60 29.7 549 100
Second periou 1,535 33.8 9,547.80 34.5% 636 102
Third period 1,507 33.2 9,922.10 35.8 702 100

Total 4,540 100.0 27,705,50 100.0
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Chapter IV

Promotion and Titling*

The themes of promotion and titling have been treated to a certain extent
in the preceding chapters. In this chapter the following topics are discussed:

l. The promotional media used in the PTT's different stages. problems
and suggestions.

2. The procedures utilized in gathering information on the potential
beneficiaries of the PTT, the problems in the process of titling observed in
visits to Santa Barbara, Copan, Ccmayagua, and in a review of the INA and
National Cadaster archives in the central offices.

3. Observations on tenure security ana the negotiability of the title
before and after the PTT, based on experiences of Santa Barbara.

A.  Promotion

Currently the tusks of promotion are oriented to the production of radio
Spots which re ‘iest peasant collaboration with the delineation and titling
brigades. These radio spots are transmitted in different parts of the
country, especially through the radio stations which reach the departments
where the brigades are working or about to beyin working. Spo:s have been
prepared whic' :xplain the benefits that possession of title will offer, such
as the access .o credit and the security that once a farmer obtains a title,
no cne will be able to take his land away. Further, there are spots that
explain the importance of the recording of the improvements made to the farm
to obtain loans.

Apart from the spots, the promotion team has edited pamphlets that
explain the procedures to be followed for the issuance of a title, and the
benefits that the title will give to the new owner. Various posters have been
produced which communicate some information about the project and request the
farmers' cooperation w'th the project.

In spite of the high rate of illiteracy among the peasant, which implies
little probably interest in the the written publications, apparently these
pamphlets and posters are highly valued by those that have the opportunity to
get copies. In a meeting which we attended in a comnunity of Comayagua, all
the peasants who had come to sece if they qualified to receive a title took
several posters. The pamphlets are also carried home, and presumably someone
in the family will be able to read them.

* Based on manuscripts prepared by bavid Stanfield, Mario Fandino, Alex
Coles and Lily Caballero.
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These posters and pamphlets also serve to explain to authorities and
community leaders about the nature of the project and the steps to be followed
to obtain a title. The pamphlets are generally well made, call attention to
the the goals, objectives and procedures of the PTT, and communicate the basic
ideas of the project.

The pamphlets in the series "El Compadre Cher.te" are especially
communicative (well illustrated, and written in less complex lanquage,
although some say that ‘he attempt to reproduce the peasant idiom is a bit
condescending), and utilize the technique of presenting critiques that are
common of the project together with the arguments in favor of the project.

Although well made, the indirect forms of promotion such as the pamphlets
and posters cannot usually compare with the effectiveness of direct contact
between project personnel and the land holders. Currently the direct,
person-to-person promotion is done for the first time when the Cadaster
brigades arrive in a municipality to gather the information they need for
defining the administrative boundaries and the boundaries of the privately
titled land. Most of the local contact of the visiting brigades consists at
this stage of meetings with local officials and leaders in order to gain
access to the information that the teams need. Some explanation of the
project occurs, but it probably is provided only to the extent needed to get
the local officials to help the teams find the deeds and other local
information needed to prepare the cadastral maps.

A second wave of person-to-person contacts occur when the cadastral
brigades delineate all the parcels in a given area. It is at this stage that
most farmers find out about the details of the project and what it means for
them. The brigades typically inform the farmers that the Cadaster is mapping
the boundaries of their, the farmers', land and that another team from INA
will visit the area later to do the paperwork for the issuance of titles.

The third opportunity for persoral contacts between project personnel and
the landhclders occurs when INA brigades arrive to gather the information and
fill out the needed forms which are necessary for the issuance of titles.

From the beginning of the PTT activities in Comayagua, Copan and La Paz,
the promotion of the project has been interpretea as the production of radio
spots and the explanations of the promoters accompany the INA titling
brigades. This concept of promotion differs somewhat from that used in the
first department titled by the PTT, Santa Barbara.

In Santa Barbara, the efforts made to explain the project and get local
cooperation was substantially greater. Numerous meetings were held with the
municipal and departmental authorities, with commur ity leaders, and directly
with groups of farmers in the villages to be titled before the arrival of the
Cadaster personnel and much before the arrival of che INA titling brigades.
Committees of volunteers were organized by officials of INA and given training
on the PTT and its procedures. Upon conclusion ot the training these
volunteers explained the project to the rest of the residents and attempted to
resolve their doubts. That model of promotion was certainly more expensive
than the current one, but it would be instructive to analyze the extent to
which the expense of more direct, person-to-person promotional strategies may
be justified.
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Some evidence on the importance of the promotion is presented in the data
of Tables 2 and 3. Between the months of May and June in Comayagua, the eight
INA titling brigades processed 4,191 caaastral files turned over to INA by
Cadaster with the corresponding cadastral maps. However, of these 4,191
files, representing the same number of parcels and containing information
about land use, locaticn and name of possessor of each parcel, the INA teams
were able to process only 584 cases to be further considered for titling, or
just 13.9 percent.

Of the 3,607 files processed but not brought to the next stage of
titling, there is a significant number that probably could have been processed
if there had been a greater effort made in motivating farmers to cooperate
with the INA brigades and follow the procedures which have been defined to get
a title. In this category are the persons who did not come to the meetings
held by the INA brigades in the local communities (988 cases), those that came
to the meetings with the INA titling brigades, but did not present their birth
certificates (197 cases), and those that contacted the brigades and indicated
that they simply did not want titles (160 cases).

Although some of these 1,355 cases (32.3 percent of the files received
from Cadaster) were almost certainly resolved at a later date, they are cases
which might have been titled if a more effective promotional campaign were
being used.

This is not to say, however, that if these 1,355 files had been
processed, all applicants would have been eligible for receiving a title to
the land which they possessed. Of these 1,355 cases, the INA brigades would
have rejected a certain number because of legal restrictions, i.e. for being
less than 5 hectares, or larger than 50 hectares, or because they did not
"fulfill their social function", i.e. were abandoned. Others would have been
rejected for some problem in the location of the parcel or with its

Table 21
Cadastral Files Processed by the Titling Brigades
in Comayagua during May and June 1985
No. of cadastral files processed 4,191 (100%)
No. of files approved for titling 584 (13.93%)

Files not approved for titling

Files not approved because occupants did
not present themselves to titling brigades 998 (23.8%)

Occupants interviewed by titling brigades
but cases not approved for titling 2,609 (62.3%)

Total not approved 3,607 (86.1%)
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delineation. Table 3 indicates that the cases processed but not approved for
titling for legal or physical reasons totaled 68.8 percent. Applying this
Same percentage to the 1,355 cases yields an estimate of 932 cases which would
have been rejected if they had met with the brigades, leaving 423 cases wnhich
probably could have been titled with a better promotional campaign,

In the time period we examinea, only 584 files for subsequent titling
were approved. With a more effective promotiorn perhaps anothar 423 cases
could have been approved, a 72 percent improvement, producing ¢ total of 1,007
titles. It is still the case, however, that even if a total of 1,007 parcels
could have been titled, that number is still a low 24 percent of the total
number of delineated parcels.

Table 3:
Cadastral Files not Approved for Titling, but whose Occupants
Presented Themselves to the Brigades, May-June 1985 in Comayagua
No. of files not approved for titling 2,609

Reasons not approved for titling:

Legal restrictions:

Parcel less than 5 has. 1,212 (46.5%)
Parcel larger than 50 has. 165 (6.3%)
Not fulfilling social function 118 (4.5%)
Subtotal 1,495 (57.3%)

Physical problems with the parcel:

Located on privately titled land 107 (4.1%)
Located in forest zone 74 (2.9%)
Located in urban zone 43 (l.68)
Incorrect delineation 75 (2.98%)
Subtotal 299 (11.5%)

Other mostly temporary reasons:

Holder lacked birth certificate 197 (7.6%)
Holder had changed since delineation 54 (2.19%)
Parcel divided among heirs, or in litigation 62 {2.4%)
Holder did not want a title 160 (6.1%)
Posgession of other parcels, requiring further
verification total size of holdings 342 (13.1%)
Subtotal 815 (31.2%)

Total 2,609 (100%)
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1. The Problems of Promotion

As mentioned earlier, the first contact which local people have with the
PTT is presently with the Cadastral Administrative Boundary team, and
subsequently with Cadaster's parcel delineat:on brigades. The technicians who
work in the brigades of the Cadaster can be expected to be able to explain in
general terms what the project entails, but they have certainly in most cases
not received detailed instructicuns about the whole PTT. They may be able to
explaii what they as representatives of National Cadaster are trying to do,
i.e. a preliminary boundary delineating activity, but they are usually not
knowledgeable of the overall strategy of the PTT. They certainly are not able
to explain what the subsequent steps will be and what the INA titling brigades
will require of the farmers.

Currently there is a lapse of approximately 9-12 months between the first
arrival of Cadaster's brigades in the arcas of PTT projected activities and
the arrival of the brigades of INA in the same communities. The little
information that the Cadaster brigades can disseminate initially is not
reinforced by direct information from INA officials during that period.

Many doubts and rumors can arise in the absence of infcrmation. Of
particular interest to most farmers is what the government may be planning in
the titling effort, particularly what the farmers may be charged for the
land. There is no clear response that the Cadaster brigades can give to
farmers who ask how much the titling will cost them, because the procedures
established to calculate the cost are managed only by the agronomist of the
INA origade. (The cost depends on various factors which the agronomist has to
t=Ke into account to calculate the price which INA will charge for the land.)
The time lapse between the farn=r3' first contact with the delineators and the
arrival of the INA team can create certain amount of concern among farmers
about the financial implications of the PTT. This concern can be transformed
into a certain resistance from some farmers and a lack of cooperation with the
INA titling brigades cace they arrive in the communities.

A central proolem of the promotional aspects ocr the PTT hac probably been
the restricted direct contact between project personnel and the local people
and organizations. This contact  Lould be significant betore the arrival of
the Cadastral brigades, during their presence in the municipalities, and in
the iaterval before the arrival ot the INA titling obrigades. In Santa Barbara
Department this effort ot directly promoting the project during most ot the
operational stages was certainly greater than has been the case subseqguently.,
The lack of INA promotional personnel and efforts has left the burden of
explaining the project mostly on the Cadastral delineation origades, who in
most cases have enough trouble getting people to show them their boundaries,
and who have very little preparation in the titling aspects of the PTT,

This lack of information on the part of project personal who have direct
contact with farmers, however, hocomes even more problematic when the
information given out is incorrect. We reter specifically to the often
asserted relation between the possession of a title and the chances ot getting
a bank loan. Tt is probably the case that the in some countries and in some
conditions, the lack of a negotiable title to land is a constraint on the
small farmers' abilities to get loans from bankg. However, there are also
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other constraiats, particularly where banks' relations with small farmers are
concerned, which are equally if not more important than not having a
negotiable title. Unfortunately, the P11 has apparently given more importance
to this credit aspect of title than the Honduran conditions warrant.

For example, the INA pamphlet No. 3, although generally well prepared and
informative, states that the title "guarantees access to credits in banks to
improve production and the productivity of food" in its section on the
advantages of the full property title. A similar idea appeared in a radio
spot in Comayagua:

Announcer 1l: "'he National Agrarian Institute offers a major future

for you ana your family. You can convert food, work and housing into
reality."

Announcer 2: "But to have all this, INA gives you the opportunity to
obtain a property title, and this way you can be sure that the banks
will lend you money to make the land produce. "

The problem is that as yet, at least, in the Honduran banking system, 1if
a farmer walks into a bank with an INA issued title and requests credit, the
bank is in no way obliged to grant that request. Many other factors influence
in the decision of a bank manager to approve a credit application, and at
times these factors (such as size of farm, the income generated, and the
clients history with the bank) have more to do with the manager's final
decision than the existence of a title from INA. A certain amount of
frustration has been created 1n the cases of PTT beneficilaries when they have
followed up on the apparent promise of the project promotional proegrams and
have been denied what they understood was a "guarantee” of bank credit if they
cooperated with the PTT and got an INA issued title. Part of thke confusion on
this point is the word "guarantee", which in some of the INA promotional
messages is used in the sense of "assure", rather than in the technical
banking sense of providing collateral for a loan.

2. Suggestions for the Promotional Campaign

a. INA should consider sending promotion brigades to the departments
before the arrival of the Cadaster brigades.  The promoters should meet with
the departmental and municipal otficials to explain the project and itgu
calendar of activities. They should also take advantage of meetings of mayors
and their assistant.s the first and 15th days of each month to ask for their
collaboration in the project. This collaboration can help the Cadaster
delineators in the location of sites and occupants ot the parcel that have to
be delineated. Such an effort by INA would also at least reduce t he
regsponsibilities of the Cadastral employees for explatning the project, and
permit them to finlsh the parcel delincation work more rapidly.

b. The Cadaster should attempt to finish the delineation and the
submission of their work for the area covered by cach cadantral map and not
wait for the completion of a larger area betore sunmitting it to INA. In this
way, Cadaster and INA brigades can be working simultancously {n the same
department, and INA will not have Lo wait until Cadaaster finishen an entire
department to initiate the titling activities.
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€. The speeches and the promotion messages of PTT functionaries should
not create expectations which cannot be satisfied, especlally when dealing
with money. Obviously there is a relation between having a property title and
access to credit, bu' that relationship is not automatic nor very generalized
at this time. If a separate effort existed to direct credit to the possessors
ot INA titles, whose simple requirement were the possession of an INA title,
then the promotion would be better justified saying that such title guarantees
access to credit.

d. The information about the effectiveness of the different promotional
models is not sufficiently precise to prompt an immediate decision to invest
more in direct, person-to-person communication with farmers and local
authorities, rather than depending on pamphlets, posters and radio spots., It
does seem clear that tnis matter should be immed1ately addressed. INA could
contract a study on tne effectiveness of the promotional efforts that are are
being used currently, as well as other means and models, 1n order to get a
more effective use of the promotional resovrces.

B. Titling

With the information submitted by Cadaster to INA, the process of
adjudicating title is begun. At present, INA works in a department by
fielding eight titling brigades, cach composed of an ayronomist, a legal
assistant, a promoter, and a chauffeur. It is the responsibility of each team
to determine the eligibility of each applicant tor title, collect the basic
information which the law requires for the issuance ot a title, ang at tne
same time assess the value ot the property and the price wnich will be charged
to each applicant.

The basic steps in the titling process are as {ollows:s

1. Application for the adjudication of lanas. The occupant fills out an
application for land, including in that application his or her name,
identification number, how long he has had possession ot the land, the size of
the parcel, the crops grown on the land and the names of the nelghbors.

2. Nationality Documents. To this application are annexed the birth
certificate which proves Honduran nationality.

3. Socio-economic Survey (done by the promoter on the [NHA titling
brigade). A socilo-cconomic qdustlunnulru concerning family composition,
income and other information about the farm enterprise, The basic purpose of
this survey is to determine the capacity of the tamily to pay for the land.

4. Valuation (made by the agronomint on the titling brigade). An
ansesnment ot the value of the land 15 made, and included in the cane {ile ig
the evaluation rard, the cadantral card, and a rough map of the parcel.  The
value of the land 15 caleulated using the data trom the agronomic survey that
describes the different types of soila that are ftouna on the pre.rcel, current
land une, and the ponseniton of work tools and cattle.  The infotmation
contained in this survey permits the agronomist to evaluate the lano accaraing
to INA quidelines.  The value of a hectare of coliee can vary hetween 60
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Lempiras and 100 Lempiras and the value of a hectare of land in other crops
can vary between 90 and 2.500.*

5. Promissory Note., After the assessment of value is completed, the
farmer signs a promissory note for the amount of money that he should pay to
the State for the property.

6. Certification of Occupation. The titling brigade leader fills out a
certificate of the occupation, including the number of the parcel on the map
and number of the map in which it is found, the area, neighbors' names, land
use and other information of interest.

7. Adjudication Decree. An adjudicatory decree is issued for the parcel.

8. Issuance of Title. The title is issued, including the cadastral
number and the map on which it 1s located. Some titles do contain this
cadastral number. Recently this number has been put on all titles.

9. Registry. A copy of the title is sent to the Property Registry of
the department where it ig permanently recorded, thereby consummating the
legal transfer of State land to the veneticiary.

10. Delivery of Title. The title is turned over to the beneficiary.,

l. Problems with the Titling Process

Recently scme problems have been identified in this process. As a
result, the titled parcels comprise roughly only 15 percent of the parcels
surveyed by National Cauaster. We have commented on some of these problems in
previous chapters of this study. The following comments pertain mostly to the
titling process once INA becomes directly responsible for processing the
applications for title.

The price that the state is charging for the national and ejidal lands is
based on the premise that the farmers are not buying the improvements on the
land, such as a plantation of cotfee, but only the lana. The idea that the
national and ejidal lands are the property of the State is clearly expressed
in the Agrarian Retform Law, Decree No. 170 ot 197a. Untortunately there are
factors which complicate the assumptions of the law and thereby the
asgsumptions of the project,

As noted in Chapter 1, before the approval ot the Agrarian Reform Law in
1974, the national and ejidal lands were made available for the free
posseusicn by farmers, according to Decree No, 8 ot 1972, Yaiwy people asgsumed
posseasion of these lands under thiu decree.

* Land wutiltzed in the production of bastc graing, that gupposedly has a
market value mucn less than land planed with coffcz, is being valued at higher
valuen than colfee lanas for purposen ot the pIr.
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A second complicating factor is the land settlement system usea prior to
1974, wherein the municipalities received ejidal concessions from the National
Government giving them the right to authorize assignments of parcels to
individual for the usufruct of these lands. Many of the recipients took these
usufruct concessions to lawyers who prepared a usufruct deed, which was
recorded in the Property Registry. These recorded documents assumed certailn
importance in the definition of property rights, even though based on
concessions of usufruct only.

A third complicating factor is that in reference to the national as well
as ejidal lands, the Civil Code contains provisions which allow the
recognition of full property rights to individuals who pacifically and
uninterruptedly occupy lands, usuelly for 10 years.

A fourth complicating factor is that in many cases, the present occupant
had purchased the land or had acquired it as an inheritance from his or her
parents c¢c grandparents. These transfers, it can be sately assumed, did not
make the distinction between the land and the inprovements to the land, but
rather referred to the land and all improvements attached to the land as
stipulated in the Civil Code. In the minds of the farmers who had acquired
pParcels of land in this manner, they made a gooa faith purchase of the land
and became its owners,

Into this context comes the Agrarian Reform Law, Decree No. 170 of 1974
which reaffirmed the State's ownership of national and ejidal lands, and
furthermore stipulated a period of occupation ot at least lU years berore the
date of the Law's issuance for INA to legally issue a title the occupants,

This context of contradictory claims to land affects how the PTT operates
and is perceived by the farmers. Decree No. 89 (the authorization of the PTT)
says that a beneficia y of the PIT can be a person who simply has an
undisputed claim to a parcel or parcels of land, not requiring a minimum
period of possession such as stipulated by the Agrarian Reform Law.

Therefore, when the PIT began to be implemented in national and ejidal
lands, there were already a substantial amount of confusion ana conflicting
claims to national and ejidal lands. Claimants of these lands already
existed., Moccover, these claimants already possessed certain property rights,
lacking from their point of view, only the legalization of these rights
through the issuance of a deed by the State ang 1ts recording in the Property
Registry.

These pre-existing farmer claiaos were in conflict the claims of the State
which arose through the dispositions of the Law No. 170. The PIT resurrcects
and emphasizes these contlicts, since it requires that the occupants pay the
State for the State's ownership claims to the land. According to the Agrarian
Reform Law, this land belongs to the Statey but for many farmer:s the land was
already theirs, either because they had bought tt from others, or inherited it
from their parents, had worked 1t for several vears, or hada acquired 1t under
the terms of Decree 8 of 1972,

The surveys conducted in Santa Barbara in 1983 and in Comayaqgua in 1985
demonstrated that the average time of possession of the parcels to be titled
was between 12 and 13 years. Before the PPT's arrival who was the owner of
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these national and or ejidal lands? The legal dispositions seem to be
contradictory. Some say that the owner is the State; others say that in fact
the peasant is the owner, who only lacks the legalization of his rights to
transform himself into an owner broaaly protected by the country's property
laws,

This last interpretation corresponds basically to what the peasants
think, or prefer to think, particularly those who have already bought the land
or have acquired the land through another form. Their neighbors almost always
respect these rights, although they are not fully legalized. Many are not
willing to pay for the land twice, nor are they willing to accept the idea
that they do not have property rights over these lands (see the Fandino et.
al, 1986 reports for more information on this point).

When the Cadaster brigades arvive, they tell the peasant that thcy come
to delineate his lands, ana not the lands of the stute that the prasant is
temporarily occupying. Cadaster is basically carrying out a description of
what exists in terms of land possession.  Later the INA brigace arrives, and
the agronomist tells the peasant that the state will charge tor the value of
the State's property which the peasant is occupying. The two concepts of
property immediately come into direct conflict. The agronomist can note in
the file a value that the peasant should pay to INA, but it is probable that
only some peasants are going to accept this value, as well as the legal
assumptions that permit the State to require the payment of this value. The
result has been and will continue to be probable resistance to the payment of
the debt that appears in INA's files.

Complicating this situation still more is the project's ditterent
treatment given to the coffee growers versus the rest of the small tarmers.
The Decree No. 89 says that persons eligible for receiving titles under the
PTT should satisfy various criteria, among which are the following:

"That they have an undisputed claim to a parcel or parcels of land of
more than five hectares, unless they plant coffee, in which case
there will be no minimum size of farm that can be titled."

This clause permits that one person who possesses 0.1 ha planted with
coffee can receive a title, bhut a person with 4.9 hectares of corn and beans
can not receive a title,

Another ditterence between the person who has coffee and he who does not
has been mentioned, that of the difference in the value that the State
stipulates, a minimum of 60 Lempiras per hectare for coftee lands and 90
Lempiras per hectare for non-coffee lands.

These differences can also contribute to the resistance on the part of
peasants, especially those who do not plant coffee, to recognize the rights of
the State to charge for the lana. Certainly the beneficiaries will be
watching to see who pays and who does not pay. 1t would be reasonable to
expect that it the coltee producers ao not pay tor the land, less probable g
the payment by the non-coffee growers. At this point in time it 15 not clear
whether the benoficiaries are going to pay tor the land in signiticant
numbers, without a stimuluns from INA. Through June 30, 1948%, in Santa Barbara
approximately 2,440 benoticiaries have made at least one payment.  This
signifies approximately 1% percent of the beneliciaries from that department,
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Another problem with the titling is the interpretation of the
dispositions of Decree No. 89 containing the phrase "Dominio Pleno" (roughly
translated to mean title in fee simple, or what is commonly understood by the
term "owner" of a piece of land). In Section B.3 of the Decree it says:
"Under this project, INA will issue definitive titles of ‘dominio pleno' for
the properties. These titles will be free of encumbrances".

Article 6, section §.3, Decree No. 89 says that the state will "issue
under this project, titles which can be legally mortgaged to any banking or
financial institution, public or private."

The Family Unit Title issued through the PTT (for parcels of less than 17
has.) contains a clause which prohibits the transfer of the property without
the authorization of INA, The parcel to which the title refers, before the
PTT, had belonged to the State of Honduras (according to some legal
interpretations) and formed part of the real property which is under the
administration of the Agrarian National Institute and subject to the goals of
agrarian reform. With the title, the new owner remains subject to the legal
limitations of domain contained in Article 89 of the Agrarian Reform Law, in
that he is obligated to

"exploit the farm efficiently and in conformance with that
established in Article 54 of the Regulations of Land Adjudication in
Agrarian Reform, to not divide it, nor transfer it under any title
except in cases justified and with prior approval by the National
Agrarian Institute."

In the case of a title issued by the PTT for parcels larger than 17
hectares (or 0 hectares in irrigated lands), this restristion on the transfer
or division of the parcels does not hold. In essence, the PTT is turning over
a title that is less restrictive to those applicants who possess more land,
and more restrictive for those who possess less land.

There are two basic reasons for this difference in the rights of the
titling beneficiaries. The first is a concern that the smaller property
owners could find themselves in a situation which obligyes them to sell their
parcel to a person who has greater econoumic capacity. If this occurs, it
could bring about a reconcentration of land which would be contrary to the
intent of the Agrarian Reform. A second concern is with the difficulties
which a progressive subdivision of already small parcels would produce.
Fragmented and small holdings are undesirable from a productive point of view,
for certain crops, at least.

The extent of fragmentation of the land is indeed alarming in the areas
delineated to date. Table 4 shows the sizes of parcels which were delincated
by the Cadaster's tcams in three municipalities of Santa Barbara. Nearly 60
percent of the parcels were less than 9 hectares. Lt ig very likely that the
bulk of these parcels are "Carms, " being the only land held by those who farm
them. The question is whether the titling of these parcels will have any
appreciabie eftects on what is an already highly fractured system of
landholding.

These concerns deserve a much more detailed study than what can be
offered here. But there are two factors which tend to minimize these concerns,
which should be considereds
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1. 1In many countries, to a great extent to escape from the agrarian
reform, the large land owners in recent years have been parceling their lands
and selling them. It is not established that this process has also been
developing massively in Honduras, but it is probable that some of this
subdivision of the latifundio has occurred. To what exten: will titling
encourage the large landowners to reverse this process and begin to reassemble
ever larger holdings?

2. Another argument is that many of the present occupants of these lands
have already operated in a land market for the acquisition of their parcels.
In addition, they have to operate in the market to buy small lots which their
financial situations permit, or to transfer their small parcels to others,
especially their childr.n, when they want to quit farming them. 1If this
market has operated already for many years, what result has it had, and how
would it operate after the work of the PTT? Is there a definite trend toward
greater fragmentation, or is there a tendency toward the re-consolidation of
the latifundio, or both?

Table 4

Size of Parcels Encountered by Cadastral Teams in
Three Municipalities of Santa Barbara

Size Category Number of Parcels Percent
0.1 - 4.99 hectares 398 59
5.0 -~ 16.99 hectares 200 30
17 - 50 hectares 58 9
Larger than 50 hectares _14 _2
Total 670 100

Source: INA Cadastral Lists.

One concern is that a farmer will sell his titled land more quickly than
land which is held without title, There is simply not much information on the
operations of the land market, and in particular on how small farmers dGeal in
that market. Nor is there much information on what the costs and benefits ot
state regulation ot small farmer land market deasings would be, nor how
effective that requlation would be. Perhaps that control would be more
beneficial if there existed a prugram tor the consolidation of the minifundio
and the settlement of the landless families through a vigorous program of
ayraclan reform,  Without tnese programs tor the small proprictors and their
children, what alternatives are there for permitting cheir access to land
other than by buying, inheriting, renting, or other market transaction in
land? Can the State help gencrate an agrarian reform by inhibiting omall
farmer access to land through the land market, or is thig also an illusion?
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Another reason for the intervention of INA in the process of transfer of
property rights, which in practice affect the Family Unit title as well as the
Full Property title, is INA's desire to assure tnat the PTT beneficiaries will
pay wha* they owe to INA for the land. 1If the farmers' obligation tu acguire
the permission of INA for the transfer of property rigyhts did not exist, INA
could have greater problems in collecting this money.*

However, the necessities of the farmet o transfer and/or subdivide
their lands obligate them to search for a me nanism to do 1t, with or without
the authorization of INA. Currently the cost of time and money 15 apparently
high for a peasant who lives far from the nearest LNA office to travel to this
office, find the person in charge of processing the permission to transfer in
INA, return later to check on the process, and at some future date perhaps
receive the authorization. These costs motivate the farmers to cont inue
making transfers as they always have, i.e., through private bills ot sale
which without the authorization of INa cannot be recorded at the Reglistry,
The tendency will probably be to recturn to the system ol private deals in the
parcels which the PTT has enabled to be titled and recorded in the Property
Registry. If this occurs, the eftort Lo create an up-to-date o daster as the
basis oi a modern Land Registry will be at loast partially negated within a
few years.

Apart from these problems, there are at least tour more which deserve the
attention of INA and Cadaster. The ftirst is the existence of errors in titles
already emitted, such as mistaken names, poorly delineated boundaries, and
neighboring parcels poorly noted. These orrors probably exist with greater
frequency in Santa Barvara where the PTT was 1nitlated, than in areas more
recently titled.

The second problem is the existence ot previously recorued claims to
Certain properties which continue in force, in Splte ol the issuance ol a new
INA title. fThese documents can be taken to a pank as a loan guarantee, when
the owner already has a loan guarantecd py the INA title or vice versa. Thisg
situation strikes terror to the heart ot the bank managers who depend on the
precision of the Registry to decide if an application for a loan 15 backed by
a sufficient collateral. [t the validity of these documents is not in some
way cancelled, it will be difticult for the [NA titles to be accepted by the
banks as loan quaranteocs.

A third problem is tie situation of a group ol persons, usually heirs,
who possess a particular parcel. Currently the DUT is requiring these qgroups
to come to agrecement as to the partition of the property wn oorder to permit
the titling in the names of individuals. The problem of how to troat
fnheriting groups within the regulations ol the Agrarian Retorm 15 not siumple
to resolve, but it deserves some attention, cospecially since the munber of
claims of this type will increase as the PIT moves into new titling areas,

* Conditioning [NA'S autnorization ot transtfern on Lhe payment of the
debt i3 not exactly an encumbrance, which wonld e prohibited by Decree No.
89, but such a restriction functions almout as if it werse such,
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Apparently INA has a certain flexibility in establishing "just and
reasonable” prices for the titlea lands. However, the concept of the title
being a transfer from INA to farmers on the basis of a sale of the land is
clear in the Decree. Some assessment of the value of the land is necessary.
Moreover, at this point it is not possible simply to charge the beneficiaries
for the costs of delineation and titling, since these costs are being financed
by the PTT and by the national budget, such that they do not correspond to the
beneficiaries to pay. 1In any case it is desirable to search for a more "just
and reasonable" formula for assessing the land which would be more acceptabple
by the farmers, especially those who already consider themselves owners of the
land and resist paying INA for it.

b. Restrictions on Transfer

The accuracy and completeness of the cadastral and registry system could
be reduced dramatically within a relatively short period, if the present
restrictions on transfers leaa the farmers to deal in their lands outside of
the registry systum. INA should look for mechanisms to reduce the costs in
time and money tc complete the transfer of property, so that the traditional
system of private transfers is not reestablished. There are at least two
alternatives: (1) that the requirement be eliminated that INA has to authorize
transfars, or (2) that INA look for a way to reduce the costs of transferring
propertics, as, for example putting the necessary personnel in departmental
offices to process quickly any requests for transfers.

Supposing that thae second alternative is more feasible, it is estimated
that the approximately 50,000 titles that the PTT could issue, approximately 3
percent of the title holders could solicit transfers per year. This signifies
that INA needs to install the capacity to process more or less 1,500
applications pev year. If more titles are issued, or if some other factor
affects the value of the land, the demand for authorizations would be
greater. In Santa Barbara alone, of the 15,000 titles issued there already,
there would normally be a need to install the capacity to process 450

applications annually. Currently there are no INA personal working in Santa
Barbara.

C. Procedural Modifications

To resolve the problems of errors in the names and boundaries c¢f the
titles already issued, it would be advisable to organize a "rectification”
team, composed of a technician from INA in aadition to a specialist in
delinecation and interpretation of orthophotos and cadastral maps, probably
from Cadaster. This team would organize meet’ngs in the different communities
to respond to the questions of the titled and the untitled, and make the
necessary corrections in the titles, maps and forms.

The problem of the existence of recorded documents of transfer of land
which were made before the PIT 15 more ditficult to correct,  Perhaps one
solution would be to secure an sider from the supreme Court for the local
Judges who act as Registrars “o note the existence ot these documents on the
INA titles in Lhe Property Registry. This would probably require a systematf::
title scarch, for properties previously recorded but within the size
categories which INA {s titling., The Registry would also have to verify the
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location of the properties already inscribed in the Registry. Without these
measures, or something similar, the banks will probably not accept the INA
titles as mortgages due to the danger which the mortgaging of the same
property twice represents.

The problems of the errors and incompleteness of the information on the
lists of owners in Cclinas, Quimistan and Macuelizo, the first municipalities
processed by PTT, could be corrected with a re-processing of the cadastral
maps and the lists that correspond to these maps.

In general the indirect promotion, through pamphlets, posters and radio
spots has apparently had less effect than the promotion utilized in the first
phase of the project, during which the direct communication between INA
Personnel and the farmers as well as the local leaders was used. The relation
between the type of promotion and the receptivity of the PTT by the farmers is
not very clear, however, and deserves a more profound study.

Parallel to this effort, the idea that a farmer with title, is more
disposed to sell his parcel than a peasant without title, should be examined
empirically. From this study could come suggestions to redefine the role of
INA in the transfers of properties of less than 17 hectares.

d. Stressing Elements of Titling and Cadastral Policies

This study began as an assessment of PTT procedures and was not obliged
to assess how well the project was progressing toward its stated goals.
However, we have in fact tread on this ground throughout the study, and it
would be useful at this point to deal expressly with the question of how well
the PTT is advancing toward its original objectives.

INA is titling relatively fewer parcels in Comayagua than in Santa
Barbara, largely due to there being less coffee grown in Comayagua. Fewer
parcels were titled in Santa Barbara than expected. This "underachievement"
underlines a situation where a Project, which for many people has the primary
purpose of issuing titles, is not issuing titles on the scale originally
foreseen.

On the other hand, taking the Cadastral delineation brigades and the INA
titling brigades into the field to facilitate the aovplications for titles,
plus the use of promissory notes to get definitive property titles into the
nanes of the small holders, are certainly ingenious and effective policies
from the point of view of stimulating the massive issuance of titles in a
short period of time.

However, the larger than expected proportion of parcels being less than 5
hectares, combined with the legal restrictions on titling these parcels, has
frustrated original intentions. This situation has also proved very
frustrating for the holders of those parcels. Only a very small percentage of
these small holders are not interested in getting a definitive title from INA
(see Table 3). 1In practically all the field interviews, it has been apparent
that the holders of small pParcels who dou not qualify for titles are extremely
disappointed.
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The law, however, does permit the titling of parcels of less than §
hectares where coffee is cultivated. Perhaps the importance of a title as an
incentive for the investment and production on non-coffee lands is not as
great as in coffee lands. lowever, this assumption deserves a more detailed
study. If secure tenure could be demonstrated as playing an important role in
stimulating production and investments on non-cotfee parcels, either an efrort
to change the law would be in order, or a less restrictive interpretation of
the law should be introduced so as to permit the titling of parcels on which
coffee is grown only for subsistence purposes, and which currently are not
being titled.

On the nther hand, if the evidence indicates that such a change in policy
woul? be damaging to the small holders, either because it would condemn them
to living on an inadequate land base, or because it would encourage the
further fragmentation of land or the sale of the land to the economically
advantaged, the exact form of the policy change would have to be carefully
crafted. The issue needs to be addressed in any casec.

A second, complementary action would be to give greater stress to the
cadastral aspects of the project, rather than as is presently the case place
primary emphasis on the number of titles which are being issued. One of the
impressive aspects of the PTT is its intelligent mix of modern cartographic
and computer technology with flexible cadastral delineation methods to meet
the needs of the PTT as well as the Property Registry. These achievements

should be recognized and further developed. This strategy has at least two
implications:

A substantial, and for some observers, a remarkable amount of land
and parcels are being delincated through the PT?., This basic land
information has never been available in Henduras previously. A great
amount of potentially useful information is being generated about who
porsesses what land throughout the country. The lzclation of
minifundista settlements, the identification of who is trving to live
on what land, should be used as an information base for trying to
solve the problems such people face.

The cadastral maps and lists of owners would be of very usecful for
municipal tax generation. This information would be of great
assistance to local authorities in getting their locally generated
revenues more equitably generated and in more respectahle amounts.
Road repair, the operation of local slaughterhouses, and local
services of other sorts could be greatly improved from such resources.
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