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August 20, 1985

Office of the
Assistant Inspector General
for Audit

Mr. R.T. Rollis, Jr.

Assistant Administrator

Bureau for Management

Agency for International Development
Washington, D.C. 20523

Dear Mr. Rollis:

Attached for your information and use is a copy of our audit report entitled
'""Personal Services Contracting Practices tmployed by Certain Missions in AID's
Latin America and Caribbean Bureau." The audit was made by the Regional
Inspector General for Audit/Tegucigalpa to determine whether the Agency had in
place clearly established guidelines, procedures, and regulations governing
contracts ftor personal services, and whether USAID Missions were contracting
for personal services in accordance with those guidelines. We also reviewed
the accuracy of contractors reporting their prior salaries and work cxperiences
on ayplicable U.S. Government torms.

Clear, wecll-defined regulations, guidelines, and procedures governing personal
services contracting practices were not readily available to contracting
ofticers who nceded them. Furthermore, USALD Missions were ncot consistently
adhering to what guidance was available; nor were they always exercising sound
business judgment or protecting U.S. Govermment interests in exccuting this
typec of services agreement. Morcover, we found no indication that any
sanctions were being applied for non-compliance witn Agency rules and
regulations in this arca.

We attempted to verify whether personal services contractors nad accurately
reported their past salary and work histories. Responses to our inguiries of
former employers tended  to  contimm  reported  salaries  and  employment
experiences, but over 50 percent of our inquiries went unanswered, Morcover,
in those instances where reported sataries were reviewed in detail, we found
that the salary histories reported were often inaccurate or misleading., This
showed that confimmations by previous cuployers could not always be relied
upon,



The recommendations are made in this report to improve the Agency's rules and
regulations governing personal services contracts and to strengthen its
ability to ensure compliance with sound contracting practices in the future,
Recommendation No. 2 is for your personal action and its implementation is
considered crucial if current personal services contracting deficiencies are
to be quickly and adequately addressed.

Please advise me within 30 days of what actions have been taken or are planned
in order to implement the four report recommendations.

o~

Sincerely, ) ;

C

- < f o,
Q\.' Connn s 2, AL M’
James B. lurnil

Assistant Inspector General
for Audit



EXECUTIVE SUMMARY

A personal services contractor (PCC) is an individual whose personal
services are contracted for and paid directly by AID. By regulation,
personal services contracts establish an "employer-employee' relationship
between the individual and AID. It is not intended that PSCs work
independently; they are to act at the direction and under the supervision
of AID direct-hire employees. PSCs may be American, third-country or
host-country nationals; however, this report deals only with American
citizen or resident alien PSCs. Given current restrictions on the number
of direct-hire (Foreign Service) employees AID may station abroad, the
Agency has resorted increasingly to the use of the PSC employment format
co augment its staff capability at oversecas Missions. In late 1984,
approximately 155 individuals were working in some 15 USAID Missions and
offices in AID's Llatin America and Caribbean region alone under personal
services contracts.

The results of our audit indicated the need for clear, concise and
well-defined regulations, guidelines and procedures governing personal
services contracting practices. Such guidance was not readily available
to contracting officers. Furthermore, USAID Missions were not
consistently adhering to what guidance was available nor were they always
exercising sound business judgment or protecting USG interests in
executing this type of services agreement. Morecover, we found no
indication that any sanctions were being applied for non-compliance with
Agency rules and regulations in thi~ area. We also detected certain
problems relating to the F.I.C.A. and Federal Tax provisions of personal
services contracts,

The Regional Inspector General for Audit, Tegucigalpa (RIG/A/T) reviewed
certain USAID Missions' procedures for contracting for personal services
from U.S. citizens and U.S. resident aliens. The objectives of our
review were to determine whether the Agency had in place clearly
established guidelines, procedures end regulations governing contracts
for personal services, and whether USAID Missions were contracting for
personal services in accordance with those guidelines., We also sought  to
determine if contractors were accurately reporting their prior salaries
and work experiences on applicable U.S. Government forms. The review was
done in Washington, D.C, and at five USAIDs in the latin America and
Caribbean region. The review covered active contracts as well as  some
that  had  been completed at the time of our visits to the USAIDs.  We made
our review of Mission contracting activities during the period October
1984 to March 1985 and continued our review of applicable laws and
regulations until the date of issuance of this report,

From the more than 80 PSC files reviewed at the five USAID Missions  that
we  visited, the basic information required for formal, arms-length
negotiations was of ten absent from the record,



-- 59 files (68 percent of those reviewed) contained no Standard Form
171 (Personal Qualifications Statement) or its cquivalent, although
completion of this document is vasic to Fedcral hiring practices.

-- In many cases the records contained neither a job description ftrom
the technical office ordering the personal  services nor a
Memorandum of Negotiation by the coatracting officer responsible
for entering into the contractual obligation on behalf of AlD.

-- In almost no case did we encounter evidence that would indicate
that prior salary historics and work expericnces had been verified
by the Mission in connection with their screening ot PSC candidates.

Our report contains several examples of loose contracting practices some
of which could be considered serious abuses of this increasingly
important cmployment format. They are symptomatic, in our view, of the
deficiencies of an employment system in urgent need of review and
corrective action. We also found one Mission that was not withholding
F.1.C.A. or Federal Income Taxes from any of its over a dozen personal
services contractors. The recommendations made in this report are
designed to improve the Agency's rules and regulations governing personal
services contracts and to strengthen the Agency's ability to ensure
compliance with sound contracting practices in the future.
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REVIEW OF
PERSONAL SERVICES QONTRACTING PRACTICES
EMPLOYED BY CERTAIN MISSIONS IN AID'S IATIN AMERICA AND
CARIBBEAN BUREAU

PART 1 - INTRODUCTION

A. Background

USAID Missions in Latin America and the Caribbean (IAC) enter into direct
contracts with U.S, citizens and U,S. resident aliens (among others) to
help supplement their professional and administrative staffs, These
agreements between the USAIDs and the individuals are called Personal
Services Contracts (PSCs). AID's Handbook 14, Appendix D, entitled
Direct AID Contracts with U.S, Citizens or U.S. Residents for Personal
Services Abroad, defines a  PSC as '"...one which establishes an
employer-cmployce relationship'. Appendix D is codified in Title 48,
Chapter 7, Code of Federal Regulations, entitled "Federal Acquisition
Regulations System'" (formerly Appendix F of 41 CFR 7, entitled "hublic
Contracts and Property Management').,  The personal services contractors
perform duties similar to those of direct-hire AID employees.  However,
there arc certain limitations on the scope of their duties. For example,
they do not have the authority to obligate AID funds or to commit AlD to
contractual agreements,

The  legal Dbasis for AlD's authority to enter into contracts with
individuals for personal services abroad is Section 036(a)(3) of the
Foreign Assistance Act of 1901 (Public law 87-195) (FAA), as amended.
Pursuant to this authority, individuals working under personal services
contracts frequently perform functions critical to the fulfillment of AlD
objectives, As of mid-December 1984, over 155 individuals were working
in USAID Missions throughout latin America and the Caribbean under PSCs.
This figure is equivalent to 48 percent of the approximately 320 U.S.
direct-hire personnel  working in the region during the same period.  They
are performing adwinistrative functions, such as assistant administrative
officers, and program functions, such as project managers and assistant
project managers,  Decause of theiy numbers and  increasing  importance to
AlD's operations, the selection and  contracting of PSCs requires care,
consistency and close adherence to applicable regulations,

B Audit Objectives and Scope

The Regional Inspector Generasl for Audit, Teguelgalpa (RIG/A/T)  reviewed
the practices followed by certain AID Missions  in the LAC reglon in
contracting Yor personal services from 1,8, clitizens and WS, resident
altens, e also selectively  tested  the accuracy of prior salaries and
employment histories  veported by the PSCs on o their applications  for
cmployment ot Brographical Data Sheets,  The purposes  of the review  were



to determine whether: (i) AID's regulations, procedures and guidelines
governing contracting for personal services were adequate; (11) USAID
contracting officers were adhering to established regulations, procedures
and guidelines; and (iii) contractors were accurately reporting prior
salaries and work experiences on their ewployment applications and
Biouraphical bata Sheets.

Our 1eview universe comprised tne 14 AlD Missions in the lLatin America
and Caribbean (LAC) region. We vistted [ive of tlose Missions, reviewed
over 80 PSC files {over 50 percent of the 155 PSCs in the LAC Region),
and sent letters to 25 former employers of 22 PSCs  requesting written
verifications of their reported prior salaries and work experience. In
cortain cases we verified the accuracy of former employers' salary
confirmations. We interviewed AID Officials and employees in  the
AlD/Washington offices of Contract Management, Financial Management and
the IAC Burcau, as well as Contracting Officers, Controllers and other
officials amd employces as necessary at the Missions visited. As noted
above the 155 ISCs in the TAC Region represent a  significant  portion of
AID's work-force in the region,

This was mainly a functional/compliance review.  We did not review or
attempt  to  evaluate  contractors' — performance  or compliance with
limitations on PSC functions [see e.g., 48 CFR 7, Appendix D, Paragraph
(b)), However, in meeting with various Mission Officials, certain
performance aspects were discussed and considered as deemed necessary.



REVILW OF
PERSONAL SIRVICES QONIRACTING PRACTICES
EMPLOYED BY CERTAIN MISSIONS IN AID'S [ATIN AMERICA AND
CARIBBLAN BUREAU

PART T1 - RESULTS OF AUD'T

A. Findings

1. AID Objectives and Guidelines in Personal Services Contracting Need
to be Clearly Defined

There are Federal and AID regulations as well as AlD  Handbook guidance
and requirements based on those regulations which address the function of
contracting for personal services, While the regulations are specific as
to what is to be included in the contract agreements, they arc not
sufficiently specific or comprehensive in providing  criteria and
guidelines for negotiating the contracts or in providing sanctions for
failure to comply with the regulations. Further, what guidelines do
exist arc not easy to find and sometimes ditficult to comprehend.

AlD  procurement policies and procedures are  set forth in the AlD
Acquisition Regulation (AIDAK), 48 CRR 7 (formerly the AID Procurement
Regulation - AIDIR, 41 CR 7). The AIDAR is incorporated in AlD Handbook
14 and became effective on April 1, 1984, Our review of the AIDAR failed
to disclose any simple, direct statement of the procedures to be utilized
in contracting for personal  services, Yet, despite the  AlDAR
shortcomings, certain applicable regulations apparently required, as a
minimum, non-competitive negotiation in awarding )ersonal  services
contracts abroad (AIDMR  7-3.107-50; 41 CFK 7-3.107-508. (See also AIDIR
Notice &4-1.) In  permitting non-competitive  procurement, Section
7-3.107-50 required consideration of as many sources as practicable,
including informal solicitation to the maximum feasible extent, Further,
cach contract file was required to include appropriate explanation and
support  justifying the noncompetitive award. (See  also, AIDIR 7-3.
107-51; 41  CIR 7-3.107-51,  Authority to  approve  noncompetitive
procurements., )

n  April 1, 1984, the Federal Acquisition  Regulation (FAR)  became
effective and was applicable to all Federal erecutive agencies, The FAR
explicitly applies to the acquisition of services by contract (FAR 1.103;
FAR 2.1). 1t 15 sup; lemented for AID - purposes by the AIDAR, However,
the provisions of  the AR cited above remained applicable until April
1, 1985,  (See Feaeral Acquasition Circular Ba-1.)

Prior o ity amendment, effective April 1, 1935, FAR 37,1056 required  that

comtracts  tor services be awarded  “through formal advertising whenever
feasible  and  practicable " and  when not feastble  and practicable,
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negotintion could be authorized. FAR 37.105 went on to state that eve
when negotiation was authorized, '"comvetition still must be obtained to
the maximum practicable extent...."

Etfective April 1, 1985, FAR 37.105 was amended by the Competition in
Contracting Act, Public Law 9€-369, 1/ to conform that section to the nhew
general rule that contracts must be awarded on the basis of 'full and
open competition,' meaning that all responsible sources are permitted o
compete (FAR 6.000; FAR 6.003). Present FAR 37.105 reads as fo'lows:

37.105 Competiticn in service contracting

a) Unless ¢ herwise provided by _iatute, contracts for
services shall be awarded through sealed bidding whenever
the conditions in 6.401(a) are met, (rxcept sec 6.401(b)).

b) The provisions of statate and Part 0 of this
regulation requiring competit . apply fully to service
contracts.  The method of contracting used to provide for
competition may vary with the type of service being
acquired and may rot necessarily be  limited to price
competition,

The full and open competition contempl«ted by FAR 37.105 can be achieved
through scaled bidding or through 'negotiation'" .hen secaled bidding s
inappropriate  (FAR 6.102; FAR 0,401(a); FAR 6.401(b); FAR 15.101; FAR
15.102). &/ '"Negotiation' as used in this context 1is '"a procedure that
includes “the receipt  of proposals from offerors, permits bargaining, and
usually affords offerors an opportunity te revise their offers before
award of a contract."”

17 7T Dears noting that despite general FAR applicability, AID maintained
that 1ty exemption from Federal competitive procurement regulations (41
CFR 7-3.107-50) for personal services contracting abroad also applied to
the FAR requirements, However, the statutory changes in the FAR  which
became  effective April 1, 1985 (Competition in Contracting Act, Public
Law Y8-309) appear to resolve this confusion by failing to endorse any
such  general  exemption  for  AID personal  services  contracting,
Accordingly, the provisions of the FAR now appear to be fully applicable
to AID procurement of  personal  setvices abroad as  confirmed in STATE
Telegram 047190 (4/85),  captioned  "Interim  Guidance - Mission
Implement stion of the Competition in Contracting Act,"

&/ FAR 0,000 and FAR 6,301 set forth the exenptions and exceptions to

tequired  "full and open competition,'  None appears  applicable  to
prisonal services contracting abroad under normal circumstances,

Y


http:contract.11

Since a competitive process is now required by the FAR, it is hard to
understand why the AIDAR makes no direct mention of this requirement with
respect to contracts for personal services. In fuct, the oprovisions
affecting personal services contracting arce so vague and scattered as to
be virtually useless to those who need them most -- Al employees
delegated  contracting responsibilities in  the field.,  Those defects
notwi thstanding, at least onc clear message can be gleaned from  reading
the FAR and the AIDAR -- personal services contracting procedures and
practices must protect the interests of the U.S. Government and obtain
the services needed at a fair price. As of April 1, 1985, at least, such
procedures and practices require some  form of  competitive procurement,
At a minimum, the process must entail arms-length negotiation,

According to AID's Contract Management Of fice (SER/M), ALD Handbook 14,
Appendix D3/ (48 CH 7, Appendix D) is the basic guide for contracting
for personal services by U.S. citizens and U.S. resident aliens. 4/ It
sets forth "... the authority, policy and provisions under which AlD may
contract with individual U.S. citizens or 1,S. residents to provide
personal services abroad." lowever, present Appendix D does not  outline
specitic procedures  to be followed nor does it carrently require that AlD
contracting officers obtain data which would be essential  to  the conduct
of reasonable, informed, arms-length negotiations,

Guidance to contracting officers in  the execution of personal services
contracts 1s contained in Paragraph 5 of Appendix D "kExecuting o Personal
Services Contract.' It states in Subparagraph (a) that in executing a
contract, the contracting activity is to ensure that:

(a) The following apnrovals tor the proposed contractor
have  been obtained: 1) Security clearance, to  the
extent required by AlD Handbook 6--Security, (2) Mission
and  country  cJearance, as appropriate, (3 Medical
clearance  based  on certification by licensed
physician,  Medical  clearance  requirements  apply to the
contractor and to each dependent who s authorized  to
travel to the overseas post,

377 Appendic by entitied "hirect AL Contracts with ULS, Citirzens or U5,
Residents tor Personal Services Abroad',

A7 SIR/ vs carcutating o drate Appendix (48 CIR 7, Appendix I} which
will st forth polictes and procedures for direct Al contracts with
coopetat g country  nattonals  and with third country nationals tor
personal wervices, The subject matter  of o proposed  Appendie Ty
bevond the wcope of - this audit teport,  but n many respects, the
proposed Appetdic borepresents an effort to addvess problon, anherent
i Appendin Ias welle Applicable parte of proposed Appendicd could
serve ano basts tor needed Teviions of Appendi by,



Subparagraph (b) places certain limits on compensation and Subparagraphs
(c), (d), (e), (£), and (g) cover details of contract format, contract
funding, and contractor obligations. However, nowhere in the guidance
for contract cxecution is any mention made of the procedures to be
followed in arriving at the terms of the contract itself or in
determining whether or not the personal services are necessary in  the
first place. To illustrate this point, Appendix D does not require that
any of the following documents be prepared or obtained by the contracting
nfficer nrior to execution of the contract:

--  Position Description from the Teclmical Office requiring the
personal services, fully detailing responsibilities and required
qualifications;

-- Standard Form 171 or 174 - Personal Qualifications Statement;
--  Contract Negotiator's Checklist;

== AID Form 1420-17 - Contractor Employee Biographical Data Sheet;
--  Memorandum of Negotiation.

Without tools such as those listed above, no serious negotiation of any
kind can take place; the contracting responsibility is reduced to little
more than a clerical function. Nothing in either the FAR or the AIDAR
contemplates loose practices of this kind, yet the lack of specific and
clearly defined guidance virtually ensures it, Moreover, neither a
contractor who is less than truthful in providing information as to
his/her qualifications nor a contracting officer who fails to follow
reasonable procedures in ascertaining the candidate's qualifications is
subject to any sanctions for any acts of commission or omission under
current AID procedures,  The resulting contracts, no matter how defective
their negotiation or award, remain valid and binding on the U.S,
Government,

2. Personal Services Contracts here Not Based on Arms-Length
Negotiations

In an apparent effort to fill some  of  the gaps outlined above, SER/M
issued  Contract Intormation Bulletin (CIB)  82-7 5/ to all contracting
officers on May 10, 1982, Its subject  was "Checklist for Personal
Services  Contracts  (FSCs)," and 1t included o clearly-stated requi rement
that, in preparing a ISC,  the contracting officer is responsible  for
ensuring that & "wemorandum  of  negotiation  has been prepared and placed
in the contract  tile This requirement  was  reiterited o exactly  the

5/ Contrict  Information  Bulleting are jssued periodically by the Office
of Contract Management  to advise  other  ALD oftiees USALDY and
contracting otfrcers of cutrent contracting policy, regulations, and
requitements,
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same language in CIB 84-30, an update of CIB 82-7 issued on becember 12,
1984, o/ This would imply that SIK/(M at least saw a continming need o
document the fact and substance of negotiation in exccuting a personal
services contract

bespite this, we believe there are  several signiticant facets of  the
tmemorandum  of  negotiation'  requirement  which, when viewed in the light
of our audit results, strongly suggest thot  the minimum  prerequisite of
meaningful, arms-length negotiation of  personal services  contracts is
frequently not taking place:

- The Gl "Mrequirement” tor a memorandun of negotiation has no  force  or
etfect,  because  the  contracts are valid without the memorandum being
on file, and no sanctions attach it the requirements of  the CIB are
not wet, Purthermote, Appendix D oof AlD flandbook 14 does not address
the concept of negotiating a personal services contract and  does  not
require  that o memorandum  of  negotiation be placed in the contract
tile.

.= In the majority of  1SC frles we  reviewed  there was msutticient
information  to  permt the  contracting otficer to etfectively
"negotiate' 4 contract,

-- The CIB does not require that the contract tites  contain the  basic
tools for negotiating o contract, such as a Standard Form 171 (U.5.
tovernment job application - "Personal Qualifications Statement')  and
an  adequate  Justification for utilizing a I5C to meet a particular
AlD objective,

we have theretore  concluded  that, fot the most part, the terms  and
conditions of Personal  Services Contracts and  their respective salary
witrds have not been neygotiated at all, but rather  have  been arrived  at
by informal means  and oare similar to one another only 1n their lack of
adherence to the basto requirements of arms-leagth negotiation.  AlD
o7 CTH 8430 supersedes and cancels CIB 82-7, but primarily contorms the
cubstance  of Gl 82-7 to the changeover  trom the  ALD - Proturement
Regulation to the AlD Acquisition Kegulation crtations, However, there is
one stgnitrcant, unexplained, change ob substance, CH 84-30  1emoved  any
mention of  the  competitive  process  that coiied be util tzed an obtaining
personal services, the earbrer CIB 8227 hid  noted  that while tormal
competition  was  hot tequited  an contractor  selection, 1eguitements of
AIDIR  7-5100-500d)(1)  relating to gustibication for o non=competitpve
negotiation had  to o be met, Sihis notatron and appiopriate citations wers
not ancluded i CIB 84-30,  teaving  only  the broad  statement  requiring
that  the  sedection of a contiactor be documented and justifred, Ao oted
above,  FAR 370105 would  now  appead to  tequite Mtall and o open
competition,' necessitating o new Glis to clartty the ortuation,



Handbook 17, "Organization Handbook," states ( in Chapter 18) that one of
the functions of the Field Support and Review Branch of M/SER/CH/SD is to
conduct ", ..both pre and post contract reviews of AlD-direct contracts
for conformance with regulations, policies, good business practices, and
professional standards.™ However, we found no indication cither at the
Missions or in AlD/Washington that such a periodic review process was in
existence, At least one reason for this is that the Field Support and
Review Branch is generally statfed by only 3 to 4 pcople, two permancntly
assivned and one to two Forcien Service Officers.

The cases cited in report section 5 demonstrate what has happened in  some
Missions when  sound, arms-length  contracting procedures were not
followed. We believe the conditions described in these cases are a
direct result of deficient guidelines and regulations, an ahsence of
meaningful  negotiations, and extremely limited oversight from  AID's
Contract Management Office,

3. Al Contract  Information Bulletins (CIBs) Are Not Sufficiently
Specific and Are Not Being Followed

While CIB 81-30 places responsibitity on  the contracting officers to
ensure  that memoranda of negotiation are prepared for the contract files,
it does not require that they obtain the underlying information necessary
to prepare  such  meworanda, lmplicit in the concept of a memorandum of
negotiation is that the contract in fact be negotiated.  Yet neither CIB
84-30 nor 1ts predecessor ClB 82-7 requires that the contracting officer
obtain the basic documentation  necessary  to  cngage in serious,
arms-length  discussions with a  potential contractor that would justify
the commi tment of USG funds,

For cxamp!e, CI8 84-30 does not require the contracting officer to
specifically  obtain a  Standard  Form 171, Hiring personnel for U.S.
Government service at even the most basic  levels requires such a  form,
vet  substantial  commitments  of USG funds are regularly made for personal
services  without  sccuring  the information contained in  this  basic
personnel  document, This document requires that, among other things, the
prospective PSCs List prior work experiences  and  salaries  ecarned.  Upon
stgning  the  form, the PSC candidate affirms that to the best of his/her
knowledge the tacts stated therein are true, complete  and  correct,  That
at faraation s subject to the following admonition:

A false answer to any question in this statement may be grounds
tor not emploving you, or for dismissing  you after you begin
wolk, and may be punishable by tine or amprisonment (U.S. Code,
Fitle 18, Section Lool),



A1D Form 1420-17, Contractor Employce Biographical Data Sheet (Bio-data
Sheet), wused by AID to secure limited information from AID institutional
contractors with respect to those employed by the contractor under an
AID contract, was present in some PSC files reviewed, but this form lacks
the completeness of the SF 171, and more importantly, lacks the complete
certification and admonition contained in the SF 171,

Of the more than 80 PSC files we reviewed at five USAID Missions:

59 files (68 percent) contained no Standard Form 171; 7/
46 files (53 percent) contained no Bio-data Sheets (Form AID
1420-17);

50 files (57 percent) contained no Memoranda of Negotiation. 8/

In most of the files we reviewed, we found no checklist prepared by the
contracting officer to ensure that at least minimum documentation had
been obtained and minimum criteria adhered to. [Even more serious, in
many cases job descriptions and job requirements prepared by the
Technical Office for which the prospective contractor was being hired
were lacking.

4. Contracting Officers Are Responsible for Negotiating Personal
Services Contracts and Must Assume that Responsibility

Crucial to the concept of meaningful negotiation 1is the person
responsible for representing the interests of the party on whose behalf
he/she acts. AIDAR Subpart 701.603-70 places such responsibility clearly
in the hands of the ''contracting officer" in AID's procurement process:

7/ In many cases the files contained personal bio-data shecets, resumes,
and/or personal applications for employment, but they did not always
contain complete prior salary histories and addresses of former
employers. Thesc informal documents generally tend to place cmployee
candidates in the best possible light and do not require affirmation
that the statements contained therein are true and correct. In
addition, they lack the consistency that can be achieved only with
standard forms.

8/ Onc Mission was preparing memoranda of negotiation after the fact at
the time the auditor was performing this review,
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A contracting officer vrepresents the U.S. Government
through the exercise ot his/her delegated authority to
negotiate, sign, and administer contracts on behalt of
the U.S. Government. The contracting officer's duties
are secnsitive, specialized, and responsible, In order to
insure proper accountability, and to preclude possible
security, conflict of interest, or jurisdiction problems,
it is AID policy that AID contracting officers must be
1. S. ﬁitizcn employees of the U.S. Government. [Emphasis
added

Where, as in this case, the interests of the U.S. Government require, as _a
minimum,  arms-length  negotiation, anything less must  be viewed as
irresponsible conduct for whlch'fﬁﬁ—hontracting officer should be called
to account, as contemplated by AIDAR Subpart 701.603-70. To re-enforce
this concept, AIDAR Appendix A (48 CFR 7, Appendix A) outlines in
unmistakeable terms the roie of the contracting officer in the AID
procurement process.  Appendix A is set forth as Exhibit 1 to this
report, It should be immediate, mandatory reading in its entirety for all
contracting officers. (See also FAR 1.602; 0.101; 37.103.)

The message in AIDAR Appendix A and  the FAR is clear. A contracting
officer in the AlD procurement process is to exercise a high level of
responsibility and is charged with protecting the interests of the U.S.
Government., This is not a clerical function, To the extent that
contracting officers simply ratify the work of  others or  permit
pre-determined  "deals'" to become reality, they are not in any way
discharging theirv responsibilities in accordance with AlD regulations.

When the standards outlined above and in lxhibit 1 are applied to the
procurement  of  personal  services, the result requires meaningful,
informed, arms-length negotiation,  Negotiation implies a  process  of
informed give-and-take; not  pre-arranged deals with friendly sources. In
short, the contracting officer, when he/she signs a  personal  services
contract on Dbehalf of the U.S. Government, is certifying that he/she has
obtained needed personal services (rom the best available source under the
best  avarlable terms and conditions for the United States Government and
has done o 1n accordance with applicable law and regulations.

As guidance with  respect  to  the critical issue  of  salary awards for
personal  services  contractors,  AIDAR Appendix G (48 CIR 7, Appendix ©)
sets  forth the basic criteria to  be  applied  and  places  cleas
responsibility for its application in the hands of contracting otficers,
(5ee kxhibit 2 to this report.) After a discussion of procedures i those
instances  where @ contractor's  salary 18 to exceed  the 1S-1 level,
Appendix Gostates inopart:
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Salaries below the FS-1 level should also be fully justified,
even though formal approval procedures may not be involved.
Personnel compensation negotiated and payable under AID contracts
should be at the minimum levels necessary to attract needed
technical services in a competitive market. Rates should be
determined by the ‘'warket place™ where the types of services are
obtained. Using such criteria, very few salaries can be
expected to approach or exceed the FS T Tevel.

Actual discussions with contractors concerning salaries should be
held only by persons authorized to negotiate and execute
contracts. |Emphasis added. ]

Thus, the contracting officer, is by regulation AID's salary negotiator,
required to follow guidelines contained in the regulations, and required to
justify his/her decision in each case.

Salary Verifications

In an effort to verify past salarics and employment of selected
contractors, we sent letters to 25 former employers reported by 22 personal
scrvices contractors.  The responses we received generally confirmed the
salaries that had been reported by the contractors, but we received
responses from only 10 employers.  Therefore, we can make no informed
judgment  regarding the overall accuracy of prior salaries reported by
personal services contractors,

However, our in-depth analysis of certain PSC salary histories suggested
the need ftor verification of salary and employment history prior to the
execution of  the contracts.,  For example, addresses shown on Bio-Data
Sheets and  SF 17ls  were not always clear and precise, If prospectjve
contractors knew that their employment was contingent on  their prior
salaries being  verified, they would very likely provide more explicit
information which would facilitate verification,

In this connection 1t 1s anteresting to note the extent of detarl that
AID's Office of Personnel Minagement expects in the negotiation of  salaries
of  prospective direct-hire employees,  Exhibit 5 to this report represents
a reproduction (for the sake  of  clarity) of 1983 STATE  Telegram 220300
(6/5/83) containing this detarled gurdance.  We believe that no less care
should be taken it making personal scrvices contract salary awards,

Oversight Lacking

As noted carlrer, AD Handbook 17, Ch, 18H provides that  the  Freld  Support
and  Review  Branch  of the Services Operations ivision, Of fice of Contract
Mimagement s to conduct "both preand post contract o reviews  of
Alh-direct contracts for contormance  with  regulations, policies,  pood

- |1 -



business practice, and professional standards.' That mandate should be
the authority by which every contracting officer is held accountable for
his/her commitment of U.S. Government funds. Our review found little, if
any, cvidence that contracting officer actions in this regard were being
scrutinized, and no evidence that contracting officers were being held
accountable for the failure to follow what guidelines did exist.

5. Ixamples of Loose or Abusive Personal Services Contracting Practices

USALD A"

1. In March 1984, USAID "A'" was in the process of contracting for the
services of an individual who had no clear salary history. The
individual's contract file contained no Bio-Data Sheet, SF 171 or 174, or
security clearance and no evidence of prior salary veritication,
Neverthe.ess, the Mission  Director was  "...prepared to  sign a
contract...'" at an annual salary of $29,281.93 based on a ‘'salary
'history'" that the Mission Director himself computed for the PSC. A
contract was eventually executed for a salary of $33,750. Exhibit 3 to
this report 1s a copy of a memorandum written by the Mission Director to
the USAID contracting officer "reconstructing' the ‘"salary ‘'history'" of
the PSC candidate which subsequently resulted in a $33,756 contract.

2. USAID "A" has a General Services Contract (i.e., not a personal
services contact) with an entity that provides the Mission with its
drivers, guards, cleaning and other general services required. Nearly
100 employces under this contract are host country nationals who are paid
in local currency according to the local pay scale for such services. In
addition, there were at least five U,S, citizens also working for USAID
YA under  the  General  Services Contract who were being paid in U.S.
dollars and at U.S. pay scales, These individuals were working  as
program and project technicians whose work, as far as we could determine,
had nothing to do with a General Services operation and  who were
essentially personal services contractors,  Contract  Information  Bulletin
84-27 and  AID General  Motice  of November 25, 1984 prohibit contracting
with an organization for the purpose of establishing a  temporary
employee/employer  relationship, This  1s the function of direct personal
services contracts with the individuals involved,

3. A Personal Services Contractor employed at USAID "A" at a salary of
about  $19,500  was being converted to a resident direct-hire employee at a
salaty of about $26,000, However, the individaal reported an s SF 171
that  he  was  ecarning  about $24,300 under hays personal services contract,
resulting in the $.50,000 offer  from  AID's  Office  of Personnel
Management, e SF 171 was torwarded  to AlDMashington by the beputy
Misston  Director, he were told by the coptractor  that  the  Mission
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Director counseled him to add about $4,500 (consisting of employer's
F.I.C.A. contributions, travel, per diem and other contract costs) to his
$19,506 salary to arrive at the reported figure in his SF 171, This
issue is under continuing review by the IG's Otlice,

4., There was no evidence in the 14 contract files reviewed at  USALD A"
that seccurity clearances had been obtained for PSC employees, even though
required by the AIDR  (as well as  the  current  AIDAR). Further
investigation in [G/Security in washington disclosed that in fact 12 PSCs
did not have sccurity clearances.  The General Services Contractor as
well as two of his U.S. citizen employees did not have security
clearances. This matter was brought to the attention of the IG's Office
of Security which requested USAID "A" to obtain the required clearunces.

USALD "B

In April 1484, USAID "B" contracted for the personal services of an
individual to be an assistant in  the USAID lIxecutive Office. The
individual was contracted for two ycars at an annual salary of $31,000.

This individual was a PSC in a similar capacity for two years in another
USAID Mission at an annual salary of about $8,200 9/ per year in 1983 and
carly 1984, While the $8,200 salary appears unusually low, the $31,000
he  received  under  his new contract appears unusually high,  The
individual's reported carnings prior to his $8,200 contract with Al were
$12,000 to $17,400 per year during the period January 1981 to lebruary
1983, and prior to dhat time he was a Peace Corps volunteer.  Thus, this
individual's salary declined from $17,400 in 1981 to $8,200 per yedr in
1983-84, and then increased to  a salary of  $31,000 under his current
contract, s contract files contatned no  documentation that would
explain  the process by which the contracting officer at UHSAID  "B"
"megotiated' o nedtly 300 poroont increase in salary,

While the oftior ) records do not  explain  this individual's dramatic
increase 1n osad e, 1t bears noting  that his USDH  supervisor at  the
previous  USALD Miswion, where he  carned  $8,200, 1s now his  USDH
supervisor at USAID "B, He began working at USAID "B'" under  the $31,000
per  year  contract  almost as  soon  as his supervisor had transferred to
USALD VB,

Y9/ The contractor was paid in local currency the rate for which was
not  constant an o terms  of  U.S, dollars,  The $8,200 is based upon
the rate of exchange at the time the  contract  terminated in carly
1944,
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USAID ¢

1. A Personal Services Contractor was contracted by the USAID/Director
at an  FS-1 salary level plus a 15 percent post differential to coordinate
a $13 million reconstruction project, Because there had been no  apparent
investigation by the USALD into the background and prior earnings of tis
individual, he was awarded a salary of nearly $10,000 per  year more  than
he was ecarning previously according to  his income tax returns, Also,
according to the AID Project Officer, this individual was not qualified
for the job, was not performing any real function, and was never needed
for the project. We were advised consequently  that  this  individual  was
hired because he was a friend and former AID supervisor of the former
Deputy Mission Director. This case was the subject of a  carlier RIG/A/T
special report (See STATE 379944, dated Tecember 28, 1984),

The total cost of this Personal Services Contract was $135,000, 1ncluding
the contractor's salary and support costs, which might have served o far
better purpose  had  the money been used directly for the project rather
than to fund a posttion which the Mission's own Project Officer  deemed
unnecessary,

2. An individual was contracted by USAID "' on September 19, T9sd at an
annual salary of $51,831 (FS-2/4) plus a 15 percent post  datferential  of
$7,775. The  contrace  was  for 14 months, On January 15, 1985, nearly
four months after the effective date of  his contract, this individual
signed a  Contractor  huployee Biographical Bata Sheet (AlD 1420-17) which
wias placed i his official contract file. There wes no SF 171 or 174 in
the file.  There was o Security  Investigation Lata form (oF 80) and &
resume showing his past work experience.  However, these  documents  did
not indicate his prior earnings.

According  to anformation in o the contractor's Bio-Data Sheet, during the
period 1978 to 1983, he carned $500 per week,  He  aiso reportedly  carned
$190 to $155 per day oon three two-to-three week consulting jobs during
the period January 20, 1983 to March 30, 1984, Thus  as  veported an his
Bio-bata  Sheet,  the contractor, during  the period 1978 to 1984 carned
$20,000 per year ($500/wk. X 52 weeks) plus about $5,600 10 1983 From  twe
of the fitteen-day consultancies,

Under  the detinttion  of sabary tound 1n AID's Bro-Data Sheet, 1.e, basic
pertodic payments tor services rendered, the contractor would  be  credited
with reported carnings ot $20,000 per year,  Yet USATB contracted him on
September 19, 1981 tor $51,831 per year plus post ditterential, This
would  be a $25,83 imncrease (excludig post ditterential ) over has prior
teported salary, nearly 100 pereent,  bven creditimg the eatra $5,800
carned o 1usd the ancrease o salary would be over 60 percent, It
bears noting that anflated salaties trequently result 1o antlated benefat
costs notmally assoctated with ALD cmplostient overseas,
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3. An individual  was  employed under o personal services contract for a
salary of more than $53,000 even though his prior income declarations  for
income  tax  purposes  had  been  about  $35,000.  Again there was  no
indication in the contractor's file that any attempt  had  been made  to
verily this individuat's prior carnings,  This  case was also reported
carlier (STATE 7vyy14),  The contractor is a close personal triend of  the
Mission Directer who, in response  to  the carlier report, offered the
contractor an  opportunity to negotiate his  salary  downward. The
contractor declined to do so and the USAID Director closed the matter,

1. [ reviewing  the  personal  services contract files in USAID "G it
as apparent that many contractors paid  little attention to  reasonable
and  sound  contracting  procedures, The  USAID  Executive Officer,
recognizing  that  the contract liles in many  cases  lacked  adequate
documentition,  had  recently  been  requesting  the contractors to poepate
the "Contractor Hapltoyee Brographical Data Sheet” (Al form 1420-17)  for
their files,  These  torms were frequently prepared inoa haphazard manner
with dutes and signatures missing,  kxhibit 4 to  this report  provides a
clear  example  of  a  contractor's almost total disregard for adhering to
minimum  Agency  requirements,  Until AID O follows  sound  contracting
procedures,  those  with whom 1t does  business are unlikely to take the
Agency's procedures seriously.,

Ge0n at Least sy ocdastons HBSALD S " contracted  for  the  short  term
personal  services  of an andividual o through  Purchase  Orders.  On each
occaston the contractor was paid at the rate of  $2065.60 per  day  (except
lor  one  six-day  pertod when he wias pard $0.00 less per day) or at an
annual rate ot $09,05, 10 The  periods  of - services  and the  salaries
patd were as tollows:

Nunber of Raater Total Excess Over
Pertod ot setviee otk Days Per Day Salary Rate tor FS-1 11/
1-Ub-81 to 1-24-K1 T 36500 % 178080 T 236,34 ’
1-30-84 1o J-04-84 5 205,60 1,328, 00 65,05
J-153-81 to 3-01-81 15 265,60 3,984, 00 196,95
Anendment to incrvase
wol'k Jaye 0 205,00 1,50, 00 75.18
1 weeks starting
S-01- 84 24 205, 60 0,374, 40 M52
July 1uhd p 05,060 5, 512,00 202,60
lotal 23,369, 00 L1 151,64
o ek &Y o AT B D +HGEHRAREAEN

0/ This report  does not address the assue of utehrziny purchase orders

o to obtain what  arte escentyally  personal o services, However,
tegardless ot the type of contract, we tabe the position that tates
patd to andividuals cannot eveeed  the booed BN REAIT wi thaut

approptiate justrtrcation and approval,

- fhe  daaby o tate tor an the b step Tt the time was $000047,
(o0, 04 daveded by 00 days - B0
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According to AID Handbook 14, Subpart 731,205,606, Compensation  [or
Personal Services:

...Any compensation (i.e., the employee's or consultant's base
annual salary plus overseas recruitment incentive, if any) which
exceeds  the maximum  payable annual  or daily rate for a Foreign
Service Otficer Class FS-1 as set forth in the payment schedule  of
the Uniform State/AID/USIA repulations, as from time to time
amended, will be reimbursed only with the written approval of the
Contracting Officer, Contracting Officer's approval of salaries
in excess of  the maximun payable rate for a Foreign Service
Officer Class FS-1 will be based upon a memorandum fron the
technical otfice and approved by the Assistant Administrator or
Mission Director having program responsibility for the project in
support of which the contract is written,

At the time of our review in February 1985 the Mission did not provide any
justification for paying the contractor at a rate in excess of an FS-1,
Hence, the USAID  should recover the $1,151.84 that was p.id to the
contractor over and above the amount he would have received at  the FS-1
level., This matter is being handled via a special report to USAID "V,

UsAdh D7
Of 19 Personal Services Contract files reviewed in USAID "D, six files
indicated that the contractors were given substantially higher salaries
thun  they  were  rveceiving  previously,  The files did not provide
justifications for these increases which ranged from nearly 15 percent  to
nearly 44 percent,

Starting

Salary

Previous Current i Increase

Salary Contract Amount Percent
PSC A §37, 0T $48, 4007 $76, 580 5.3
PSC B 42,028 51,510 9,484 22.0
PSC ¢ 28, 280 35,585 4,303 15,2
PSC D 16,800 53,008 0,82K 14.0
ISC E 18,480 Sl 050 1,172 22,0
PSC F 24,200 34,030 107 10,005 44,0

USALD "L
AU WSATD/L,  whinle documentation was trequently ancomplete and 1 was hard
to determine  the  extent  of  arms-lepgth negotiation, no  examples  of
sertously negiaf ive results were found 1noout review,

1377 Anendment ot existing contiact,

-l(,-
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We belicve the cited examples are  symptomatic of an  agencywide problem
that needs to Dbe urgently addressed by AID's Bureau for Management with
the support and assistance of other concerned Bureaus and Offices.

B. Conclusions and Recommendalions

The discussion in  the preceding sections, when considered in  total,
indicates an  AlD activity almost totally lacking in overall well-defined
procedures, guidelines, management control and sanctions.

Fur ther, the guidelines that do exist are frequently ignored by Mission
personnel, Despite  the  bulk  of  AID contracting gpuidelines and
regulations and the Federal Acquisition Regulation, there is no concise
statement of those practices and procedures that deal specifically with
Personal Services Contracting abroad.  AIDAR Appendix D (48 CHR 7,
Appendix D) is referred to in various AIDAR  sections as  the source for
guidance involving personal  services contracting with U.S, citizens and
vesidents, yet Appendix D is virtually silent regarding the most  basic
aspects  of  contract negotiation and execution,  In fact, all that the
text of Appendix D specifically requires  is: 1) a security clearance,
(11) Mission and country clearance, and (i) a medical clearance,

As  allustrated in this report and exhibits, what regulations and guidance
exist are found 1n a variety of sources pertaining to a wide range of
contracting  sttuations.  Nowhere did we find a clear and cemplete
regulatory  outline of the requirements for execution of a personal
services  contract  overseas, including  a  listing  of  indispensible
documents  tor  the contracting process,  0f  perhaps cqual importance,
nowhere 1n the avartable regulations, nor an the ClBs, did we tind  any
specitic  sanctions  tor non-compliance with regulations by contracting
officers,

It there 1s to be any degree of consistency  tn ocontracting  for  personal
services  among  the  vartous WSAILS, and if such contracting 1s to be done
according to sound  tusiness  principles and omoa manner  designed  to
protect  U.S.  govermment anterests, then contracting of ficers need to have
clear and concise purdelines having the force  of  explicit Agency  policy
and regutation,

nce those  patdelines  are  established o unmastakable terms, the Agency
st devise o osystew for ensuring  the antegrity  of  the process,  and
contracting  offrcers  as well an Mission Directors 13/ mst be held fully
accountable  tor then actions,  As AlD's use of personal o services

377 Mission birectors are generally the principal  contracting  officers,

‘ but  they frequently  gedelegate  therr autherity within the Mission,
This redelepgation does pot relpeve Mission Directors of o primary
ateauniabi bty



contracts expands to meet Agency objectives, tne contracting process to obtain
those services must be tormalized and, at the minimm, anis-length negotiations
assured.  Only in so doing can the Agency hope to obtain the needed services
under the best possible terms and conditions. Anything short of this will
leave the Agency's projects and programs with less than they deserve.,

AlD's Otfice of Contract Management (SER/OM) did not tully agree with cour
conclusion on page 17 that well-defined procedures and guidelines were almost
totally lacking with regard to personal services contracting. ‘lhey emphasized
throughout their comments non-compliance by contracting ofticers with existing
regulations. SER/M stated in its July 19, 1985 response to the drat't report:

While SER/M agrees that we need "better and more" wel l-defined
procedures, guidelines, ctc., the puint we continue to make is
that current procedures were not even tollowed.  Further a
careful reading of Appendix D (including the material which is
referenced), will indicate that more is required than a security
clearance, Mission and  Country clearances, and a medical
clearance,

Recommendation No. 1

We recommend that AA/M, 1n consultation with the Office
of the ALD General Counsel, require SER/OM to:

a) review all  existing  wuidelines  and  regulations
applicable to personal services contracting and redratt
ALD Handbook 14, Appendix D to conpletely codity in one
place all such guidelines and regulations;

b) appropriately revise the  contract  nepotiating
checkhist and assue o Contract  Information Bulletin
requiring contracting otficers' completion;

C) obtain a written scope ot work and a statement ot
miniman - qualifications  from  the  oftice  requesting
personal  services  prior to the negotiation of  any
personal services contract;

d) prior to nepotiating  and  executing o personal
SerVIices contract, require  that contracting olficers
obtarn a tully completed and signed Standard Form 171
From cach prospective contractor, so that they can iehe
tndependent and antomed assessaents of cach prospect jve
contractor's  qualitications and  capabilities  and  can
teasonably  enpapge o araslength pegotiations, and  so
Ut contractors can be held  accountable for thenr
statetent g
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e) design a standard memorandum to be acknowledged by
the contractor via his/her signature and to be attached
to all memoranda of negotiations pertaining to personal
services contracts with U.S. citizens or U.S. resident
aliens, which clearly advises the contractor that:

(1) the salaries received trom AlD pursuant to the
contract are subject to F.l1.C.A. contributions and
Federal Income ‘Tax withholding,

(ii) he/she must tile a for W-4 with the cognizant All
Controller prior to commencing work under the contract,

(iii) he/she is not eligible to claim the "foreign
carned income exclusion" either on the W-4 or in his/her
tax returns to the IRS;

£) require verification of salary and cuployument history
for all personal services contractors, with such
verification being prior to execution of the contract
except in extreme emergencies; further, the validity of
any contract negotiated on the basis of unverified
information should be made explicitly contingent upon
such verification;

g) establish a4 written procedure to tmplement  the
required llandbook 17 function of conducting both pre
and post contract reviews of Alb-direct contracts for
contormance with regulations, policies, good business
practices, and professional standards.

Recommendation ho. 2

ke recommend  that AVM, in consultation with each
Regional Burcau and the Otfice of General Counsel,
establish specitic procedures for the mplenentation of
all regulations and guidelines applicable to personal
services contracting abroad and establish a procedure
tor holding Mission Dbirectors and contracting officers
accountable tor contracting actions.

Management Cotent s
AlD's  OFtice  of  Contract  Management  (SER/Q4) generally  agreed  with
Recommendations 1 oand 2 and indicated that work was in progress Lo revise

Appendix D to adhieve the recommended  results. However, SER/(QM, 1n their
July 19, U85 response  to the dratt  report disagreed with Kecommendation
y J |
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No. | (d) to the extent that it required the design of a standard
memorandun, In addition, SER/(M suggested that compliance with the
substance of Recommendations 1| (f) and 2 are in progress pursuant to
Exccutive Order 12352 concerning Federal Procurement Reforms,

0IG Response

The SER/M response scemed only to disagree with the notion of a standard
memorandum, while agreeing with the need to transmit the suggested
information. We believe that a standard memorandum signed by cach
contractor is the best means to clearly and concisely transmit the
necessary information,

With respect to reforms under Executive Order 12352, while aspects of
these reforms may ultimately satisfy Recommendation | (f) and 2, we
retain these recommendiations in their present form pending cvaluation of
the full implementation of the Executive Order,

C. Other Significant Issues and Recommendati.ons Regarding Personal
Services Contracting

Social Security (F.1.C.A.) and Federal lncome Tox

The General Provisions attached to contracts #ith U.S, citizens or U.S.
residents for personal services abroad state in clause 7 that, "F.I.C.A,
contributions and U.S. Federal Income Tax withholding shi'l be deducted
in accordance with regulations and rulings of the Social Security
Administration ard the U.S. Internal Revenue Service respectively.'" All
but one of the USAIDs we visited was withholding and reporting F.I.C.A.
contributions and U.S. Federal Income Tax. The one USAID that was not
procecded to do so after we pointed out the requirement.  However, many
of the contractors working at that USAID as well as same working in the
other USAIDs have claimed exemptions from withholding on their form W-4
by wvirtue of being overseas (foreign carned income exclusion). In those
cases the USAIDs were not withhoiding Federal Income Tax, and at least
one Mission was reporting these salaries to the IRS on form 1099 rather
than on Form W-2,

According to representatives from  the RS and as  stated in IRS
Publication 54, "Tax for U,S. citizens and Resident Aliens Abroad,'" U.S.
personal services contractors are subject to Federal Income Tax on  their
overscas carnings it they are in effect working as  U.S. Government
cmployees, T

Generally, U.S, citizens and resident aliens who are not U.S.  Government
employces  working  abroad  can exclude up  to $80,000 of income ecarned
abroad trom Federal Income Taxes under certain circumstances, according
to IRS Publication 54, However, Publbication 54 also states:
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For the purposes of both the toreign ecarned incone
exclusion and the toreign housing exclusion or deduction,
foreign carned income generally does not  include any
amounts paid by the United States or any of its agencies
to its employees. These amounts include payments to
employces ot Ammed Forces post exchanges, officers' and
enlisted men's clubs, Hubassy commissaries, and similar
instrumentalities of the U,S. Govermment.

AID's definition of a personal services contract is "...one which establishes
an cemployer-cmployce relationship" (48 CFR 7, Appendix D). Ttheretore, not
only are the USAID Missions required to deduct the Federal Incowe  Tax
withholding on salaries paid to personal services contractors, but the personal
services contractors are required to declare such income on their Federal
Income Tax returns and pay the appropriate tax. In order to establish
consistency within AID and to avoid any misunderstandings on the part ot the
personal services contractors, it should be made clear to them that the
salaries paid by Alb are subject to both F.1.C.A. contributions and Federal
Income Tax withholding.

The fom now used to pay personal services contractors 1s the Standard Form
1034, "Public Voucher for Purchases and Services Other than Personal," shown
as kxhibit o to this report. ‘This fomm has no provision for showing F.1.C.A,
and Federal Income Tax withholdings, and as such is not a proper tomat for
paying personal services contractors.

Recommendation No. 3

We recommend that AA/M require M/EM to use a
Statement of karnings and leave Form (AID 760-9)
or similar torm when paying personal services
contractors, The  form  should, as o minimuan,
provide for recording F.1.C.A, and Federal Income
Tax withholding from payments wmade purcuant  to
personal services contracts,

We were also advised 1n our discussions with  Internal Kevenwe  Service
representatives thac:

-- Copies of all h-1 Fomms on which personal services contractors lave
clatmed exenption trom withholding are to be sent to IRS.

-- Personal services contractor's carntngs should be reported on_a For h=d,
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Recommendation No. 4

We recommend that AA/M require M/EM to advise all
USAID Controllers that copies of Form W-4 on which
personal services contractors have claimed exenption
trom withholding are to be sent to the Internal
Revenue  Service and  that  earnings ot personal
services contractors are Lo be reported on Form W-2
and not on Form 1099. The Controller Guidebook
should be amended as  necessary to  reflect the
substance of this recommendation.



EXHIBIT 1
Page 1 of 2

APPENDIX A
RESPECTIVE ROLLS OF QONTRACTING AND OTHER PERSONNEL
IN THE A1D FROCURBMENT PROCESS
AID HANDBOOK 14 - PROCUREMINT REGULATIONS

1. Basic Policy

Only a contracting officer, designated to enter into contracts and uake
the determinations and findings related thercto (or an authorized
representative of the contracting officer acting within the limits of
his/her authority), may bind the United States Government to a contract,
or direct or authorize a contractor to proceed with work.

2. Planning, Competition, Negotiation, and Award

(a) Preaward technical discussions with potential contractors should be
conducted in such a manner as to preclude the assumption by any potential
contractor that a commitment has been made. AID employees are
responsible for insuring that no unfair competitive advantage 1is afforded
one contractor over any other contractor in competing for Agency
contracts. In this connection, discussions with prospective contractors
prior to the final selection of the contractor and commencement of
negotiations by the contracting officer must be conducted with the
greatest discretion. Under no circumstances should the specific amount
of funds which the Agency has available to support a contract be made
known to a prospective contractor. No AID employee is authorized to
dilute the Agency's negotiation position prior to or during an
"arm's-length' negotiation conducted between AID and the contractors with
whom it does business. The requirement for preservation of the Agency's
negotiation position must be scrupulously observed whether the
procurement is to be negotiated with a single, non-competitive source or
whether it is to be negotiated on the basis of multiple competitive
proposals. It is advisable to involve the contracting officer in the
project planning cycle as early as possible, and to insure that he/she or
his/her representative is either present at any meeting with prospective
project planning cycle as early as possible, and to insure that he/she or
his/her representative 1is either present at any meeting with prospective
contractors, or is consulted prior to such a meeting.

(b) Contracting personncl act upon requirements which are formulated by
the planning, technical, and research offices of the Agency. Contracting
officers obtain the information they need on technical requirements by
questions and discussions with the planning, technical, and rescarch
of fices of the Agency. If a contract is to be tenable, the end result
which is desired must be described with completeness and exactitude, The
scope of the work must be explicitly stated; otherwise the contracting
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of ficer cannot assure terms in a contract by which the desired action can
be enforced. If the requiring office cannot provide a point of departure
in these terms and deliver to the contracting officer a clear-cut
description of the purpose and outline the limits of the scope, results
may be disappointing and the possibility of deferring the project until
these elements can be given more concrete  dimensions  should  be
considered.  Finally, the requiring office should insure that the scope
of work and funding information are delivered to the contracting officer
with sufficient lead time to allow for proper preparation and planning of
the procurement.

(c) One of the paramount auties of the contracting officer is to sccure
competition to the maximum practical extent for any planned procurement.
The procedures for formally advertised, or for publicized negotiated, or
for limited source procurements ditfer, the contracting officer must
determine the proper method of procurement and contract type, and must
Jdetermine the extent of competition required. The technical office has a
continuing responsibility to assist the contracting officer in this
effort to obtain competition and negotiate o contract.,  Basically, this
commences  with adequate dratting of the statements of work and
specifications. The  technical  office «can  frequently  assist by
identifying additional technically competent sources for the solicitation
of proposals.

3. Contract Admintstration

Meetings to discuss contract matters with contractors should be preceded
by sufficient advance notification to all parties, including the
contracting officer, to permit advance arrangements for the attendance at
such  meetings. Technical  personnel  shall not hold discussions of
contract problems with contractors or technical problems with contractual
implications without arranging for attendance by contracting personnel,
Once a meeting with a contractor has been agreed upon and the issues  have
been made Known to all involved parties, an internal AID meeting should
take place between technical and contracting personnel, with the Country
besk  representative and  such  other personnel in  attendance as may be
necessary, to establish an AID position or line of inquiry to be followed
in  the weeting with  the contractor, If  differences of opinion arise
among AID personnel in the meeting with the contractor, such differences
should never be discussed in the wmeeting with  the contractor, AID
personnel shall adjourn to  resolve privately any such  differences  of
opinion, and resume discussions with  the  contractor only when the AID
position 1s consolidated.  The  AID individual  designated  to  chair
meeting with o contractor should be selected prior to the meeting with
the contractor.  Depending  upon the  issues  to be  discussed,  whether
primarily technical or priwarily contractual, the chairtman  should be
desipnated trom either the technical office or the contracting oftice,
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APPENDIX G
APPROVAL AND REFORTING PROCEDURES ROR QONTRACIOR SALARIES
AID HANDBOOK 14 - PROCURBMENT REGJLATIONS

1. Purpose
This appendix does the following:

(a) Provides guidelines for the use of prudent judgment when considering
salaries, especially salaries exceeding the FS-1 maximum salary
limitation (5 U.S.C. 5308 and Pub, L. 95-66);

(b) Establishes procedures fer justification of salary approvals;

(c) Prescribes procedures for control numbers and submission of copies of
salary approvals to SER/QM/SD/SS;

(d) [Lstablishes a semiannual report of salary approvals for the Deputy
Administrator.

2, Procedures

(a) Salary approvals. In accordance with 731.205-6, 731.311-6. and
731.703, contracting officer approvals of salaries exceeding the FS-1
rate arc to be based upon a memorandum from the technical office approved
by the Assistant Administrator or Mission Director having program
responsibility for the contract. The reasonableness of proposed salaries
excceding the FS-1 level must be evaluated by the appropriate technical
office in terms of the technical competence required, scope of
supervisory responsibilities involved, and the relationship of  the
proposed salary level to the individual's customary salary level for
similar work. Even though approval of salary levels above the FS-1 rate
are justified primarily by the Assistant Administrator or Mission
Director having program responsibility, it is the contracting officer's
responsibility to scrutinize increases as a matter of business acumen
whenever AlD negotiations deal  with  any  salaries  payable under
contracts. Increases in  the FS-1 statutory salary limitation are not,
and shall not be by themselves, a basis for upward salary revisions of
contractor employees,  Proposals for such revisions should be considered
normally when contracts are renewed, and must be carefully reviewed and
negotiated to ensure that increases are not automatically granted without
corresponding increases in the quality or quantity of services rendered,
salaries below the IS-1 maximum level should also be fully justified,
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even though formal approval procedures may not be involved, Personnel
compensation negotiated and payable under AlD contracts should be at the
minime levels necessary to attract needed technical  services in
competitive market.  Rates should be determined by the "market place'
where the types of services are obtained. Using such criteria, very few
salaries can be expected to approach or exceed the I5-1 level,

Actual discussions with contractors concerning salaries should be held
only by persons authorized to negotiate and execute contracts., (See  AIDIR
Appeudix A, )

(b) Justification of Approvals. There will be cases where the services
required are so unique and highly specialized that  few persons  are
available to perform thenm, In such instances, if justifications for
exceptional salaries are needed, particularly where the salary would
exceed the Fs-1 level, the project officer will be consulted. 1t no
alternative can be found, the project officer will prepare o salary
justification to support the negotiator's action. It is the negotiator's
responsibility to see to it that such cases are fully justified and that
a complete record of the rationale is included in his memorandum for the
contract file,

3. Approval Control Nambering and Submission to SIR /M

Copies of all approvals of salaries  that  exceed that  I5-1 level are
required to be sent to SHR/M/SD/SS. o assist SIR/M 1n determining
that they are receiving all copies from cach  approving of fice, approving
officials will have a consecutive control number starting cach fiscal
year asstgned to cach approval by their otfice, the record of which will
be maintained separately tfrom other approval documents.

4, Semtannual Report to the beputy Admnistrator
Commencing with March 31, 1978, o saniannual report listing all sulary

approvals that exceed the FS-1 maximum level will be  sent to the ieputy
Aministrator of AlD by the Office of Contract Management,
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MBMORANDIM FROM USALD "A™
DIRECTOR TO (NIRACIING OFFICER
REATING THE "SALARY HISTORY' OF A

PLRSONAL SHRVIGES QONIRACIOR

MIMORANDUM

DATE: March 27, 1984
IROM: Director
SUBJECT: Contract with Dr, X

0: Contracts Officer

I recognize that Dr. X's salary history is a difficult one to use in
arriving at a just and reasonable offer for her next contract, However,
I have done the following calculations that would provide a basis for
"reconstructing'" a four year 'history'" sufficient to justify an
appropriate level of compensation for this outstanding professional. her
services, these last three months, have clearly demonstrated  the
outstanding quality of her work. Moreover the scope of work for her
coming contract, based on the high quality of her work under the previous
contract calls for a more sophiticated analytical peformance and,
therefore, a dJditferent compensation package: one that recognizes that
she is not an "entry level' professional, which had been the basis of her
first contract salary,

Salary "history"

1. last full time cmployment as university professor was 1979-80 at
$10,500 per year (9/12) or $1,833.33 per month annual ized
(X 12) to $21,999,40.

2. Had she stayed at  the uriversity she would have enjoyed cach of
the following years an annual step increase plus a cost of  living
(inflation f{actor) increase of no less than 108 per year as
follows:
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1979-80 base year $21,999.96
2,199,99
1980-81 increase of 10% to new base 24,199,95
2,419.99
1981-82 increase of 10% to new base 26,619.94
2,661.99
1982-83 increase of 10% to new base 29,281.93

The reason that Dr. X does not have this salary history is because during
the reconstructed period she put her husband's carcer as an international
civil servant before her own and quit full time work to follow him.

[ believe that it 1s neither fair nor just to "punish'" a non-working
spouse, male or female, by failing to make the kind of reasonable
reconstruction of salary that I have done above so that upon reemployment
they will not fall behind the true market value of their skills,
especially when they have been so clearly demonstrated, as in Dr. X's
case, to be at the current market level of perfomance with no loss due to
the time away tfrom the "full employment' game.

Therefore, 1 am prepared to sign a contract, if you are not, that will
usce the $29,281.93 figure as the basis for a new daily rate of $112,18,

(365 days - 104 weekend days = 201 working days
$29,281 reconstructed base salary divided by 261 = $112.18)

We need to make a decision today since Mrs, X is leaving for the U.S. in

the morning. I would like to have an cxecuted contract before her
departure,
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1983 STATE TELE@RAM 220300
SALARY SETTING FROCEDURI:

STATE 220306

DATE: AUQUST 8, 1983
FROM: SEGSTATE WASHLC
T0: AID WORIDWIDL

SUBJECT:  SALARY SETTING PROCEDURLS

I. ON OCCASION WL EXPERIENCE DIFFIQILTIES IN NEGODTIATING SALARIES WITH
NEW HIRE APPLICANTS PARTIQULARLY IN INSTANCLS WHIRE AN OFFICIAL OF A
MISSION HAS COUNSELLED AN APPLICANT ON WHAT THEY CONSIDER TO BE AN
APPROIRIATE INITIAL  SALARY OFFER, IN ORDER TO0 AMOID THIS OCQURRENCE IN
THE FUIURE, WE WOULD LIKE TO OUTLINE THE [ROCEDURES ROLLOWE) IN SEITING
SALARIES.  THESE FROCEDURES HAVE BEIN  CARERULLY LESTABLISHED TO ENSURE
THAT EQUITABLE TREATMINT IS GIVIN 'TO ALL NiEW HIRE APPLICANTS, WHETHIR
FROM  OUISIDE THE AGENCY OR CONVERSIONS FROM CIVIL SERVICE, WHEN INITIAL
RATES OF PAY ARE BEING APPROVED)  AND NEGOTIATED.  TO DEVIATE MATERIALLY
FROM  THESE  STANDARD IROCEDURES RESULTS IN INEQUITIES AND POSSIBLE
OMPLAINTS BY EMPLOYEES AT A LATER DATE.

2, SALARIES OF NIW HIRE APPLICANTS OTHER THAN GS/(M  IMPIOYELS ARE  BASHD
ON  QRRINT EARNINGS. AS A RULEE UP TO A 3 PIRCINT INREASE ABOVE QURRENT
EARNINGS MAY BE GIVEN, HOWEVER, A 3 PERCENT INQREASE IS AWARDED ONLY TO
CANDIDATES  WHOSL  FARNINGS ARE BASHD) ON A PERIOD OF TWELVE MONTHS OR
MORE: 2 PERCENT FOR ISTABLISHED EARNINGS OF LESS THAN TWELVE MONTHS BUT
NOT LESS THAN OUR MONTHS; OR 1 PERCENT FOR ESTABLISHID EARNINGS DURING
THE PAST FOUR MONTHS. IF A CANDIDATE RECEIVES AN INQREASE OF EARNINGS
AFTIR  SANLAKY HAS BEEN NEQOTIATED, THE OFFER MAY BE RENEQTIATED USING THF
ABOVE PROCEDURE.,  ADDITIONAL PERCINTAGES MAY BE  GIVIN FOR THE FOLLOWING
FACIORS WI'TH A TOTAL IN(REASE NOT TO EXCEED 10 PERCINT. IF AN APPLICANT
HAS LIVED OR WORKNED IN A DEVELOPING GOUNTRY FOR MORE THAN TwWO YEARS AN
ADDITIONAL 1 PIRCINT IS AWARDED,  IDUCATION REATED 10 THE ARFA OF
SPECIALIZATION AND ABOVE THE MINIMIM - QUALIFICATION REQ/IRED WARRANTS AN
ADDITIONAL 1 PIRCENT  AND  THOSE SPECIALTIES OR  WHIQGI THERE IS KEIN
CMPETITION IN THE IMPIOYMENT MARKET OR A SHERIOUS SHORTAGE  CATEGORY
NATIONWIDE  ARLL AWARDID) AN ADDITIONAL 2 PFRCENT. OR YOUR INFORMATION,
TIE RITICAL CATEGORIES ARE: ECQONOMISTS, INGINEIRS, MIDICAL DOCIORS  AND
SERETARILS, IN ADDITION, RHATIED TEQINICAL EXPERIEN(E OVIR 5 YEARS
INQREASES  THE PHRCENTAGE BY 1 AND OVIR TIN YEARS BY 2. ALL REQUESTS FOR
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AN INITIAL RATE OF PAY ABOVE 1O PIRCENT OVER QURRENT EARNINGS  MUST B N
WRITING  AND  SUBJECT T THE  APPROVAL - OF THE: DIRECTOR, M/PM/0D.  AS YOl
AMNOW, APIOINTMENTS INVOLVING A TWO (RADE SIREAD  AS - WELL  AS  APIOINIMENTS
AT THE  FSL-1 LEVEL  MUST  ALSO  BE APPROVED  BY  THE DIRECTOR, M/PM/0D,
CURRENT  FARNINGS  ARE O COURSE ACIUAL EARNINGS  TOR WORN - REASONABLY
RELATED TO THE JOSTTION  FOR - wWHIGE THE APPLICANT IS BEING  CONSIDIRED,
SUPPLIMINTAL - FARNINGS  THAT  ENHANCE  THE  VALUE OF  THE APPLICANT Tu THL
AGENCY SUH AS CONSULTING OR CTEACHING, (OMMISSTONS OR BONUSES  WIEN  ACHUAL
FIQIRES OF A RECENT  YIAR ARE UsED, IOUKLY, WEERLY OR MONTHLY RATES 1F
RECETVED TOR AT LEAST ONE YEAR,

3. CIVIL SIRVICL BMPLOYEES SIRVING IN THE GS PAY  SCALL  ARE APPOINTED v
THE  FORELGN  SERVECE AT THE SAME SALARY  As  CTHEY  HOLD IN THE GENIRAL
SQHEDULE WITH APPOINTMINT AT THE STEP CLOSEST 1o IHE -GS SALARY  BUT - NOT
LESS.  THE  (RADE IS DETERMINED  BASID  ON A LINKAGE SYSTIM:  S-1 EWALS
(5-15; S5-2 BQALS G5-14; S=3 BQALS 5-13; 5-4 BUALS GS-12, TG,

Ao (M IMPLOYERS ARE ALSO APRODINTED USING THE SAME SYSTIM  AS THAT  TOR (S
IMPLOYEES, HOWEMER, (M IMPLOYEES AFPOINTED TO THE FOREIGN SERVICE IR ]TOR
TO CTHE END OF THE RATING YEAR ((URRENTLY JULY 31) 10SE THEIR RIGHE 10 ANY
FARNED  MIRET PAY  AND BONUSES.  THOSE M IMPLOYERS  APPOINTED 10 HHLE
FORETGN SERVICE AFTIR THE  END S OF  THE RATING S YEAR  AND IRTOR 1O FHE
BEGINNING  OF  THE  FIRST  PAY  PERIOD IN OCTOBIR WILL BE GIVEN AN IN(REASE
BASED ON THE AVERAGE  INCREASE THANT WOULD HAVID BEEN GIVIN  TO (M IMPLOYELS
WITH  THEIR - RATING ANDOIN THEIR (RADE LEVEL.  THOSE EMPLOYEES APPOINTED TO
THE FORETGN SERVICE AFTER THEIR MERTD  PAY  BONUSES  HAVE BEIN DETHMINED
BUT  BIFORE  THEY  ARE S ACTUALLY  AWARDILD,  WILL  BE GIVEN AN IN(RIASE
RETROACTIVE 1O THE FIRST PAY PIERIOD IN OCTUBLK,

G OBVIOUSEY, HHIERE ARE MANY NUANCES TO ESTABLISHING - SANLARITES - BUT THESE
BASTC  GHEDELINES  MAY  BE USEFUL TO YOHR S MISSTON - IN UNDERSTANDING TOW
SALARTES ARE LSTABLISHED,  WHILE THE ABOVE IROCEDURES  HAVE BIEN  ROVIDED
0 YOU  FOR YOUR  INFORMATION, T HOPE YOU UNDERSTAND THAT ONLY 1M HAS THE
AUTHOR TTY 10U ESTABLISH AND NEGOTIATE INFEIAL RALES  0F  PAY  AND RIAT YOU
WILL  (AUTTON  MIMBIRS  OF YOUR MISSTON 10O AKSTAIN FROM DISCUSS ING SALARTLS
hETH NEW THRE APPLICANTS OROENUNIRAGESG THEM TU SEEN HIGHIR  RATES OF 0 PAY
THAN - THUSE WARRANTED, EXCEITIONS 1o THE  ABOVE  IROCEDURIEYS  SHALD B
HWADLED NHROUGE APPROIRUIATE (HANNELS  AND S SipUlDh o THE BUREAU WISHE 1D
REQUEST A HEGHIR HALARY OR AN EXCEFLION,  THIES  SHOULD  BE S DBONE - WIHDUY
DISQISSTON W THEL APPLECANT, SULH DESAISSTONS OFFIN CAUS T APPLTCANTS
TO BEGME DISENCHANTED WEITE THL AGENCY  AND O THE  PIRSONNEL S SYSTIM S WHEN
THESE  EXCEPLIIONS Ol REQUES TS O HEGHER SAARY ARE DISAPPROVED AND CAN
RESULT IN A DISCRUNTLID IMPIOYEE TF HIRED O EVEN Lost Tu THE AGENCY  0F A
HEGHEY QUALTEIED BNDIVIDUAL, - SIRILED
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LIST OF RECOMMENDATIONS

Recommendation No. 1

We recommend that AA/M, in consultation with the Uffice of tie
AID General Counsel, require SER/GM to:

a) review all existing guidelines and regulations applicable
to personal services contracting and redraft AID itandbook 14,
Appendix D to completely codity in one place all  such
guidelines and regulations;

b) appropriately revise the contract negotiating checklist
and  issue a  Contract Information Bulletin requiring
contracting otficers' completion;

c) obtain a written scope of work and a statement of minimum
qualifications from the office requesting personal services
prior to the negotiation of any personal services contract;

d) prior to negotiating and executing a4 personal  services
contract, require that contracting officers obtain a fully
completed and signed Standard Form 171 from cach prosvective
contractor, so that they can make independent and informed
assessments ol cach prospective contractor's qualitications
and capabilities and can reasonably engage in arm-length
negotiations, and so that contractors can be held accowitable
for their statements;

¢) design a standard memorandus to be acknowledged vy  the
contractor via his/her signature and to be attached to all
memoranda of  negotiations pertaining to  personal  services
contracts with U.5. citizens or U.S. resident aliens, which
clearly advises the contractor that:

(1)  the salaries received trom AlD pursuant to the contract
are subject to F.LLCLA, contributions and Federal Income Tax
withholding,

(11) he/she must tile a for W-d with the cognizant Alb
Controller prior to commencing work under the contract,

(111) he/she s not eligible to cliim the "foreign carned
income exclusion" elther on the W-4 or in his/her tax returns
to the IRS;
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f) require verification of salary and cliployment nistory lor
all personal scrvices contractors, with such verification
being prlor to execution of the contract except in extremne
cicigencies; further, the validity of any contract negotiated
on the basis of wunverified informmation should be made
explicitly contingent upon such verification;

g) establish a written procedure to implement the required
Handbook 17 function of conducting both pre and post contract
reviews ot AID-direct contracts for conformance with
regulations, policies, good business practices, and
professional standards.

Recommendation No. 2

We recommend that AA/M, in consultation with cach Regional
Burcau and the Office of General Counsel, establish specific
procedures ftor the implementation of all regulations and
guidelines applicable to personal services contracting abroad
and establish a procedure for holding Mission Directors and
contracting officers accountable for contracting actions.

Recommendation No., 3

We recommend that AAM require M/FM to use a Statement of
Farnings and leave Form (AID 760-9) or similar form when
paying personal services contractors. ‘The torm should, as a
minimum, provide for recording F.I.C.A. and Vederal Income Tax
withholding ftrom payments made pursuant to personal services
contracts.

Recommendation No. 4

We recommend that AA/M require M/FM to advise all USALD
Controllers that copies of Form W-4 on which personal services
contr:ctors have claimed exemption from withholding are to be
sent to the Internal Revenue Service and that earnings of
personal services contractors are to be reported on Form W-2
and not on Form 1099, The Controller fuidebook should be
amended as  necessary  to reflect  the  substance of  this
recomnendation,
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APPINDIX ¢

REPORT DISTRIBUTION

No. of Copics

AA/MANAGEMENT 5
M/AAA/SER 2
M/SER/CM 2
AA/LAC |
AA/AFR 1
AA/ASTA and NE 1
LAL/CAR/GECI 2
LAC/GC l
LAC/CONT 1
LAC/IR 1
IAC/DP 1
AA/XA 1
XA/PR 2
LEG 1
6c 1
M/IM/ASD 2
SaT/AGR l
PPC/CDILL 3
M/SER/M) 1
AL AID Field Offices 1
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