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J AiWhAN LGAL TPRAININcj YP'JCF.Abl 

USAID ha, Indicat'ed ar. intention to terminate It., fundirg 
for Lhe ueor;,.o. , i,.ton dr:ivernity ?'fwh' r, L.'.ai Trainit" 
Progran. n t.:'air"... n i extremely imporTan: to Afshanistan s 
development. .'hi ; paper setLs forth the bac.vground, showinw
 
the needs 
 the 31e.,al training p.ro;?ran. i de, ited to meet. 

Ccort 8YSt en_, 

For the rurpose of thl paper we can say that Afghanistan

has two separate leeal system:., the Shariat (Islamic law sys
tem) and the st-,iutory systein. Each 
 has it.- :eaarate law, 
courts, anid e1U:aI.i n 

tcVr,,he .. at sy'Tem re".ared chiefly c,ei.eral Malters of
 
individual 
 T i :, ., Cej.T 'ri'L ,"onltracts, inh.r.:r, .onn 

itance and general criminal 
 law, and is based on the Hanafi
 
School of Islamic Jurisprudence. 
 In most rmaterial respects, this 
law has not cnanged since the tenth century. It is adminis
tered 
 in more thai: 200 primary courts located throughout Afghari
stan in almos (.,er'y small towr above the smallest village.

Appeal from 
 these courts goes o provincial courts located in 
the capitals of each of the natioi:'s provinc.:s. Appeals from 
the provincial cowrts go to the Tamiz Higrh Court in Kabul. 

I have '.'ie',ed cases decided in these courts and an 
actual cross section reflects a case involiing an attempt by 
a wealthy iandowner, to aquire fewa poor nei.-hhoring widow's 
acres because Uhore were no land records sh(Ai1nL her owner
ship; an ilJAii.raTe huhand's attempt to prove rd.s marriage
when his wife ran off with a porovincial governor; and the 
criminal trial of 
a man accused of murder. '[he clear fact 
is that the vast bulk of the cases handled by these courts are 
the everyday problemis of everyday people. In Afghanistan
 
that means pr'imarily the por. 
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The statutory court systen relates chiefly to governmental 
and comi.rci ,! proble:n. For example, there are commercial. 
traffic ano cifl! service statutes, administ~e ed through a
 
separate Fiystev of courts. courts -are locatedThese chiefly
 
in Kabul -,nd h;-vi their own system of intermediate courts of
 
appeal. Tnis .statutory syste is linked to the Shariat system
 
only by beinq subject to the same judicial adininintraT.ion and 
by sending apipeals to the Tamiz High Court. Also, statutory 
law Is prohitited from ccnflictin? with Isl2mric law, so many of 
the codes are besically codifications cf Islaic law. 

Typical cases in trw scatutor-y courts Include the case of 
a vagrant chila (juvenile court), a nolicemer. trying to shake 
down a small snopkeeper (police court), and ordinary business 
contract cases (conunercial court). VWhile 
a few of the cases in
 
this system involve disputes among the privileged, the majorlty
 
deal with everyday problems of the people.
 

Legal Educa-i on
 

Typically, the judges in the two court systems are dif
ferently educated. There are two faculties (schools) of law at
 
Kabul University, the Faculty of Shariat Law and the Faculty of
 
Law and Political Science. Graduates of the first frequently
 
go directly io be judges in the Shariat courts and graduates of
 
the second frequently go directly to be judges in the statu
tory courts, A substantial number of judges have not gone to
 
law school at all but are simply graduates of Islamic high
 
schools (madrassas) where they studied Islamic law.
 

Public prosecutors, court administrators and Department
 
of Justice administrators are also graduates of the two law
 
faculties. 
 Unlike in America, the two faculties of law are
 
undergraduate schools. Thus, the graduates have, at best, the
 
equivalent of' an American bachelor's degree. There is no post
 
graduate legal education in Afghanistan such as the American
 
law school.
 



Recently mry duties have led me to review the educa
tional backgrou ads of a public prosecutor- (Faculty of Law

and Folitical Sclence) arni 
% judrxe (Faculty of SIhariat Law).
The subjecis 
 they studied are instructive. The number of
 
years of stUdy is 
 in parerthesis. 

£acul:tv of Law and Political Science 
(Tf*u_ r year 'crric 1uM7-

General Islanic Law 
(3) 
 Crinarla] Procedure (2)
Economics (2, 
 Labor Law (1)

Introductlon to Law (1) 
 Commercial Law ()
Pushto (W) 
 Company Law (1)
Socialogy (I) 
 Administrative Law (i)
Constitutional!Law (2) 
 Private Law (i)

Political lii-tory 
 (2) Crii,-ita law ()
Torts h) 


Islamic Criminal Law (1)
Political The'..., (I) Compar, Live CCilrnal Law (1)
Statistics (1) 
 Civil Procedure (i)
History of Contemporary Afghanista) 
Comparative Civil Law (1)
 
Comparative Constitutional Law (1) 
 Accounting (I)

Private Internzi.jional Law (O. 
 Property (1)
 

While the titles of the courses indicate a broad legal education, the courses are taught almost entirely from political

science and cLi'rparative law viewpoints. 
In almost no course
is Afghan law taught directly. 
For example, criminal proce
dure includes Brivich, French and German (but not Afghan)

criminal procedure. 
 Islamic law covers the general Islamic
 
law as administered in Egypt and Saudi Arabia, 
but not Afghani
stan. 
Torts covers trie western tort law, but not Islamic tort

law. 
Similar cormnents could be made about the courses 
in civil,
private and company law. 
In a major curriculum modification,

the Faculty introduced for the first 
time this year a single

course on Afzhan law covering the structure of the Afghan
 
legal system.
 



The cr-Lri' c-_'!uru,of tLe 2 acul ty of Shari t Law is .uite 
differert. 
A t,vI.ca. Cou'se 3f study tLere i.s as followsl 

(four 'ear. cc, rse) 
Islarmi.c Lav (') Comn,enta,-y of Holy Koran (4)Prir,c~vi ] ct ,:!.i,-z ..Law (2) Molic:oned's Ifarration. (4)
Civil Law f%4; I ri eri tarne (1)
Lo 'ic (4) Mlaifazin:? L-i -sflanic Law (1)Arabic (4) 
 i ory of Islamic Law (2)
Eng~jih (2) EtymcQ~gy (4) 

While tne graduate has a good backgound in iarafj law

he knows notning of 
 the modern law of Afgharistan. Nowhere

has the 
 stu(n-7- toucfheJ on legislation in any form, modern
Afghan st-tul :s, cr -oeiiu .rr ual or z1ubstantive law.
Moreover, hne slan. th"the Fe-ct,tn, is as much toward the re
ligious applications of law as it is toward the more secular
 
applications.
 

Both the Shariat graduate 
and his brother from the

Faculty of LaW and Political Science have learned chiefly by

rote, copying and memcrizing facts from professor's lectures
 
with only the barest minimum of texts and without access to
library facilities. 
The law school libraries are traditionally
 
open only to 
racuity members. 
In short the graduates of

neither law faculty are trained to practice or effectively
 
apply the law in Afghanistan.
 

Effect on the Le.al stem
 

The deficiencies in legal 
education have a serious effect
 
on the moderni:,ation of Afghanistan. 
Legislq.-tion written by

persons not 
euo.&ted in drafting do not 
work, and several codes
 
are now prematuteiv under revision. 
The legal underpinning

of the banking sy!;tem 
is woefully inadequate 'nd fghaniatan

wll be totally unable to marshal the resources of its pri
vrIte citizens for devel opment u -less trie bankina ]aw is radically,
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changed by peraons having a sufficiant educational background 
to make ouch chtrges. Such high priority items as land re
form, water law and equal righte will not work unless the court 
system works. It is xta cour-Ts that will be called on to en
force the rights established by these reforms. 

The most irnpo"ettnt effect of the educational deficiencies 
direct onis the impact thc people through the administration 

of Justice. A hyocthetical case will illustrate the problems.
 
A r-ural farmer is accused of stealing a prize goat from his 
wealthy neighbcr. The prosecutor, a graduate of the Faculty
 
of Law and Poiitical Science, never studied Afghan criminal 
law or legal drafting, and had only survey courses in Shariat
 
law. 

The case comes before a judge who graduated from the
 
school of Snariat law, and whu never studied any statutes in
 
school. 
 Both the judi'e and the prosecutor are supposed to
 
apply the Afg han criminal nrocedure code, which neither of 
them have studied. The judge finas reasons under Sharlat 
law not covered by the code to refuse evidence from a witness
 
and to deny the penalty requested by the prosecutor. This is
 
not understood by the prosecutor, whose knowledge of Shariat
 
law is limited to the short survey courses, The judge can
 
not document his position because he does not have a library
 
available to refer to. Moreover, when the judge writes his
 
opinion he does not cite precedent, which is a concept foreign
 
to him. 
 Nor does his opinion explain his reasoning because
 
he has never beer: exposed to legal reasoning, having been
 
taught by rote, or to legal drafting. This creates, to put
 
it mildly, dissatisfaction on the part of the victim of the
 
crime and the prosecutor. So the prosecutor appeals the case.
 

Meanwhile, the defendant, without the benefit of counsel
 
(the nearest private attorney lives more than 100 miles away),
 
is relying upon the education, traininp, fairness and ability
 
of the prosecutor and judge to give him justice. 
Justice has
 
hardly been served and he also appeals. In addition, if he
 
is not ir.jail he gets on a bus and comes to Kabu'l to 
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petition the 6:i- stry of' Justice, in person, for justice.
At Dari.1a;,,; ja]acc' Vate'e tr.c Iv,,inistry of Justice sits,he joins sco of cthor petitione.s from all over Afghanistan,

complainir.* nti..t.t the armjnirotrstion of justice. These people
from the provinc. , n kn aid w,.ien, dressed in t.heir native

clothes cru,.,:d. - . h'..llu oi' 
 "arulImp on Iatlace i l.ustrate the
fact that tierz ..- e seriouF; pr.blemrn1 i the -diIirstration 
of juslicc.
 

Twice, threc tiunes if ).,-cai rmor tz. r,.is credited, in
the last two. ,c :t.is men from the provinces wr:t so far as

light ther,s(-lve:_; zn lire 

to
 
to call attestion to ;heir problems.

I witnessed th: !i.-t of these incidents. hile these particular pr biemrl dia no- arise out of a specific malfunctioniing
Cf the legal s.,stem, it appears clear tc thatme at least theburning thac I ,itrietsed migit not have occu-.y,.e6 if Afghanistan's
legal svYte:,i s .a wn.Ii ;: i-e r,c st.ructurcd a - givc.to nrcmpt,
effective josti..,e nar.r.f, . p o f ::l.. . 

In the midst of this overall situation, the chief ad
ministrator of the judiciary, who for years has been strug
gling with the problems of legal education, judicial reform

and petitions to administrators outside of the judicial


js tem (extra-judicial appeals) is being told by representa
tives 
of the American Government. that one of his basic reforms,

the education of the members of the Afghan judiciary in legal

technology at George Washington University, will not be funded

by 13AID because, to simplify the reasons to their core, the

program's benefits are too indirect, do not help the poor,

and help only a small wealthy elite.
 

Afghanistan already has the basic physical legal structure
 
needed for the country. 
 There is a court system with an
 
actual court located in every populous center of any size.

Each province has its court of appeals and there are special
ized court.; fcr 
most major technicil problems. There are two
law faculties and 
a heirarchy of legal administrators. Pro
secutors are actually present in every subprovince in the
 



country. 'ut 'Lhe lack of adequately trained personnel manes 

the system! se'iFauisly inefective. 

For exTak:yi , tIe . .g'an jitdiei; ry is exLremely concerned 
v

with the ploit% )' ux',.a-, udtciaI avpals to the Ministry of 

Justice, at-, describe( above. Therefore, a counittee was set 

up to study 1:iie problem. In essence the committee reported 

that these appeahu wvtve improper, time waistinp arid harmful, 

but that so lor., ac thfe level ol' judicial competence was as 

it is - "illiterates r'om the provinces" (a committee member's 

term), the pecoulc needed a safety valve to enable them to get 

a measure of j',.ztice *iat the courts were not providing. As 

a result, except. for sotne streamiliring of procedure, the system 

was not sub~cantially changed. 

As farther illustration of the problem consider a pro

posed substanitive refo:'m like the introduction into Afghanis

tan of cooperaliie associations, wherein people band together 

in a legal erit Ly to help tr,..::-;veE. Ur,ier thLe present legal 

system such innovative institutions could not function mean

ingfully. Even if experts draft a sound cooperatives law and 

Afghan legal experts are specially trained, the personnel of 

the legal system as a whole are not equipped to handle the 

novel an complex questions triat will arise in the implemen

tation of the new law. Questions of the standing of the co

operative to sue or be sued as an entity, interpretation of 

the cooperative statute, and ri~,hts of iridividLAls against an 

entity of the state are foreign to the education and training 

of the majority of primary court judges and practicing lawyers 

in Afghai-d.staij. 

Scope of Reform 

Heretofore the need for educational reforms in the legal 

system has not pone unnoticed either by the Judiciary or the 

Ministry of Justice. Art early key reform was the formation in 

1969 of a Judicial Trairing Frograin. Each year twenty-five. 

newly appointed judges enter a one-year training course
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designed to c.c --tE. .rnee bcth a theoretical and practical 

backgound to ,..itu,' a judge. sources are -iven in tte Afghan 

stat.41o V l. n1nd ener'l. legal theory. Cheervations of 

actual court c end ar, o'acticap tiraftini art undertaken. 
.A s milir p'C.':"':-:1 i Jdz; corsi-ieraticrn for punlic prose

cutcz's. 

A centr:-, , ,fidal l.w liblrary was just opened for legal
 

research ti.L7-. i,:<,'tLn and for the f 'rst tii.e a C.'"sten of case
 

repori rij Pf. i. , c:-ascs i- bei i ji oie:iT.d ed,
 

.1e-i;ir2,: t.: ux-rae t -6h;iOcatiio l level cf e:isting
 

judgec are n- :Stbjoc:, L nave inoht'ed a ten day
ni a. 

session on .. ra:' Jriijudicial decisions and enfiio'cement. of statu

tory provisior;. . for the thirty-two presidents of the Drovin

cia! courts; a w;3e'-iong semiinar of all commerc .al judges and 

trainees un st:bjects ouch a! pretri'! conferences; and a seminar 

for judges Ch1;e e. nlrcemenT of trie traffic code. 
A, r', .:.: aiL.ie b. ',h ir-rc>it .rion this year of a new 

course in the Faculty of Law and Political Science, the cur

riculum and apprbach of the two law schools are gradually 

changing.
 

Each of these reforms, however, has a fatal flaw. The
 

administrators, reformers and teachers are themselves products
 

of the system. T'hey also have nevei- been adequately trained.
 

Even knowing that chanTes are needed, they do not have the
 

educatiot.al background to bring the changes about. It be

comes an endless circle. The -ndereducated try to educate
 

the uneducateJ.
 

.':;e GeoriE." .a, ,hi rtcn Universi'ty Program 

It was to break this vicious circle that Afghanistan
 

and USAID imolemerted the Gpore.e 'lashington University Afghan
 

Legal Training 1-rogram. It was anticipated that each June
 

for not lest tha.n five yearc., and longer if possib.e, eight
 

to twelve Afp'hsi nrosecuiors, judges hndl Ia% professors were
 

to Po to ;eor-. Washi.gton I..aw School for an ei gheen-month
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0 11! ',' !.? (.. r;...Y, AfV'elr ,.} : i.T Y 

V;0 I.,i i r. *-- . . t . I t r. .I r e ; :M'-drt."ir 
-,s i -J !-I rint, t, I~-, I .,: ci :<v :,m z .. ] i . L. ior-. , , 

F~ 1 E: C16rnc. C I A:f 

du '. . ¢ ,,, 1.' '' ,' ',, , : ' ,t .&:-,,,. '; ern art. Ic-i 'p,"1'-.i ', t.i',1 "r ± r; Ir..'' 
,1 c' i",."p"~ .r; :e .. ee ann r-tro

v r ., 
tr-,

aI .r, .' : cedu'c~af~.::..''.t1 ~~i,*.JL, t si..q- Ac :t., ' LH ,~..

,. 

,, ~ t~ 1 ~ ya," . j special2 
SLUIfl~.1 t~c~*1.Ve,:~c~i .'~ti~~r~n of -the law of'tre 1 te, .[' , I ;10 r,..a : . l e--a 

- crvV~r~1 v-r:;ule'b~ ':iI~,sI ri Af-i'yhan 

by working o actual le;al aid cases and reted projecte.

Perhap; evern more important, merely by being at an
 

American )aw 
 C'~npC-t~rU.7 Wi-.1 Amtericani studerit 'the* 

-crairnee 


w:irenjrui ZiUcL els :ertary 'Le-*.mriloueE as using 
a libftra>'y et:viLe-l laW teXts' (tria ra>zic of existing
primary cnur't judgp-- have never once in tiiiir career used a 
l.aw libracry r.-- re:lcarcp. a problemn),letal working-4 ov.ertimre
and ,ub:*.. Jt .. , to .wolk reve-,e.crit'.al e 

In my t", the.. b c prb'e,'i w-ith Afz-,,n ju.s ice is 
priniarilr urie f* qua±)i Zv rnd I tuchniqrue, noi. of structurezy c.rmu t j e a e orsubstance. ioetv, d n ve n e i n a r e. thoe i e uprolemr, of structure and sub-
Stairce (e-.fi-,. -a1.opes, irA mu.r.T.i le dappeals,
antiquated i, ctu- .i-ti on anti wate a relxc of aJegn
substructui w :crk.hikio p imd o-whAtwhich I 
tav i. dedc ir c a:r i t 11re' 114. aeely soh 1ei u,n L"1 problems 
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of quality and technique are solved or at least on the way 
toward !oiution.
 

When tney returr: from George Washiruqtor, the trainees will
teach at the two faculties of law and in tnc. Judicial Training
Program. 
They will also work 
as 
judicial administrators, pro
secutors, anH judtes. Hopefully, by introducing a sufficient
number of wull trained persons into the legal system, thelegal educati urnl level _'Afghanistan will improve signifi
cantly aiid pccple within the country will be toable identify
and correct problems. Those voices advucating much needed
training reforrms will find receptive 
ears and capable re
fornners within the system.
 

In particalar, these who are assigned teaching positions

will be able to undertake curriculum reforms. 
Those returned
 
'trainees 
wnu are assigned to make substantive reforms such as
draftir 
 new codes will be better able to understand the
workin; of li..Iation. 
Tf,,,se who are assigned to be judges

in the provinces will better understand the legal problems of
the poor. But 
even more important, there should be a multi
plier effect. The teachers will pass 
on techniques to their
students and court administrators and appellate court judges
will be able to identify and correct inadequate work by trial
 
judges and prosecutors.
 

To end this prograni,now, before 
even the first group of
trainees returns to Afgnanistan, will be largely to throw
 
away the money already spent 
on the program. 
The relatively

small number of participants returning will be dispersed among

the two law faculties, the public prosecutor's office, the
judicial administration office (which supervises the Judicial

Training Program) and the judiciary itself. 
Only by having
 
a substantial number of similarly trained people at the
various levels of the leF-al system who can interact with eachother, understand and support each other when modern legalconcepts are used will the program result in a massive change

to a system that has roots more than &.thousand years old.
 



A dozen j,- a so'e cf t'ainees i9 nc .,,h. Eaoh additiona]
tv'inee rea:vuri wii1 h.,e et. 

port Ir and c..;nplerer;t.ir. et4ch 


- IT:fi; By sup
ctiiorI's effort-, fifty returned 

trainees will r ';,u . nor thai. Lk:'ce 9S eff:CLive aE twenty
five. Irn facc, tc 
ru.lcrkL .:;max!mutt effc-viiveness the program
should be exie:.,leci 't twnty par-,'icioaii-t- a.,nually for a mini
mum of ten :,e:-,L. 

Finaiyf, i e-m rialkirin, -this pr:,Jraam, v,wil oe ignor
irg the proble:,. f rn . bi]Iii r . Af;':..
,dI.itTedly, this
 
program will n, :,eforn thl ju!dicial E:vsic-i: 1 n:-rn'ee to five 
years. Bu' hC')i L1)ly awitl: rr.,a'isl.e inil oi' weil trained 
personnc. in the n,:.:.t five 'r:':, ttie rt-t .- elreratiorn of 
Afghans, rich :tid, pocr, wi.ll have a maerially beZter chance 
of receivi 1 -j.,:-.tice n the ooir-Ls. 

Richard C. Csaplar, Jr.
 
1974 -75 Fulbright Lecturer
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