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I.  EXECUTIVE SUMMARY 
 
In April 2012, ABA ROLI was awarded a grant of $1,950,000 from the U.S. Agency for 
International Development (USAID) to implement its four year Kazakhstan Judicial 

Independence Program.  Under this program, ABA ROLI will actively cooperate with the 
Kazakhstan Supreme Court, Union of Judges, and Institute of Justice (under the Academy of 
Public Administration under the President of the Republic of Kazakhstan) to improve the 
court’s administration and management and strengthen court employees’ and judges’ 
knowledge and application of best international practices in both judicial decision writing 
techniques and management styles.  
 
While the signing of the MOU between the Supreme Court and USAID is still in pending 
status, this quarter ABA ROLI implemented program activities according to the modified 
annual work plan approved by USAID on November 9, 2012.  
 
II. PROGRAM ACTIVITIES 
 
Objective One: Improved Administrative Systems within the Supreme Court 

 
Outcome One:  Updated judicial selection, appointment, and/or disciplinary procedures 
produced and disseminated. 
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According to the modified Year Two Work Plan, no activities under Outcome One were 
performed during the reporting period. Activities under this Outcome will commence 
following discussions with the Supreme Court once the MOU is in place.  
 
Outcome Two:  Higher-quality written decisions (verdicts and judgments) delivered by 
judges. 
 
Activity 2.1:  Develop written decision manual for judges. 

Decision Writing Manual 

During the reporting period, ABA ROLI completed the first draft of the Manual on Judicial 
Decision Writing. 
 
ABA ROLI worked closely with its local expert, Mrs. Inessa Kuanova, and international 
expert, Mr. Heinrich Schnitger, to coordinate their efforts to develop the Manual that outlines 
international standards in judicial decision writing. Both experts completed the first draft of 
their portion of the Manual, and ABA ROLI began to cooperate with the Supreme Court on 
reviewing the content of the Manual.  
 
Within the framework of cooperation with the Supreme Court of Kazakhstan and in order to 
ensure the high quality of the content of the Manual, ABA ROLI invited Justice of the 
Supreme Court, Mr. Mamontov, to review the Manual. By the end of the reporting period, 
Mr. Mamontov reviewed over 160 pages of the Kazakhstan-specific portion of the Manual, 
and provided ABA ROLI and the author of this section, Mrs. Kuanova, with valuable and 
detailed comments and critique. Mr. Mamontov’s main observation was that the Manual 
include clear links between the guidelines presented and the relevant articles of the civil code 
or civil procedural code to support those guidelines. Both experts will incorporate Mr. 
Mamontov’s comments into the next draft of the Manual during the next reporting period. 
Please see Attachment I as a separate document for the first draft of the Kazakhstan portion 

of the Judicial Decision Writing Manual with the comments of Mr. Mamontov in Russian. 

 
ABA ROLI also translated into Russian the section of the Manual composed by the German 
expert that outlines the German experience in judicial decision writing. This section of the 
Manual was presented to Mr. Mamotov for his review as well, and ABA ROLI expects to 
receive Mr. Mamontov’s comments on this portion in the next reporting period. Please see 

Attachment II for the first draft of the German part of the Judicial Decision Writing Manual 

in English. 

 
In the next reporting period, ABA ROLI will finalize the Manual, and publish and distribute 
it to all courts and law faculties of Kazakhstan. 
 

International Conventions in Electronic Format 
During the reporting period, ABA ROLI worked with the Supreme Court to obtain the full 
list and text of all international conventions ratified by Kazakhstan to compile as a resource 
for judges to utilize in making written decisions. 
 
During the previous reporting period, ABA ROLI postponed the distribution of the compact 
disks containing the international conventions because of complications in receiving the full 
list of documents. In January, upon the suggestion of ABA ROLI, the Supreme Court sent an 
official request to the Ministry of Foreign Affairs (MFA) – the government agency 
responsible for maintaining the country’s international conventions – to provide them with all 
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conventions. In response, in early February the MFA sent the Supreme Court a document 
listing all conventions ratified by Kazakhstan with URL links to the texts of these 
conventions on-line. The Supreme Court forwarded this document to ABA ROLI, and we 
then checked each of 212 links for full texts of conventions; however, we discovered that 
more than half of the links either did not work or did not contain the text of the conventions. 
ABA ROLI notified the Supreme Court of this, and the Supreme Court replied that they 
would take action. 
 
By the end of the reporting period, ABA ROLI had not received either the full texts of the 
conventions or any information from the Supreme Court regarding the status of their request. 
Because of this, ABA ROLI was unable to complete the electronic resource this quarter and 
again postponed distribution of the compact disks among the courts until all materials may be 
obtained and included in this disk. 
 

Year Two Expected Deliverable(s):  

• Develop one (1) manual on judicial decision writing, specifically related to civil cases. 
In Progress. ABA ROLI compeleted the first draft of the Manual and received 

comments from a Justice of the Supreme Court on one part of the Manual. Comments 

on the German portion are expected during the next reporting period. 

• Develop and disseminate electronic resource containing all international conventions 
ratified by Kazakhstan to all judges. 
In Progress. ABA ROLI worked closely with the Supreme Court to obtain all 

conventions from the MFA and will disseminate the CDs once it obtains all 

conventions. 
 
Activity 2.2:  Develop written decision course for judges.  

This quarter, ABA ROLI worked with its two experts on judicial decision writing to prepare 
the curriculum for the written decision course for judges.  
 
ABA ROLI developed the course curricula and compiled course materials that would 
incorporate both classic and interactive teaching methods, and provide the seminar 
participants both with the theoretical knowledge and practical skills necessary to compose a 
high quality written decision. By the end of the reporting period, ABA ROLI sent the seminar 
agenda to the Supreme Court for approval. Please see Attachment III for the first draft of the 

seminar agenda in English and Russian. 

 
ABA ROLI also worked with the Bishkek-based IT-company to develop the distance-
learning course on decision writing. The IT-company designed the interface of the course and 
ABA ROLI worked with the IT-company to design the appropriate tasks and graphics, 
incorporating the theoretical lessons into the course framework. 
 
By the end of the reporting period, the IT-company nearly completed developing the course; 
the interactive portion, which would incorporate material that Ms. Kuanova provided ABA 
ROLI with, still needs to be developed. This section will consist of different “cases” in which 
readers can choose their own answer and decisions: in this way, readers will enhance their 
skills in judicial decision writing by practicing subsumption and separating crucial facts from 
facts that are not significant for adjudication. 
 
ABA ROLI anticipates rolling out this distance learning course in the next reporting period 
during the training of 43 judges on decision writing skills. ABA ROLI will also disseminate 
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the course disks, together with the Manual, to all regional courts following the seminar, and 
will provide the Institute of Justice with copies of the course curricula and the distance-
learning course to include on their website. 
 

Year Two Expected Deliverable(s): 

• Training course on judicial decision-writing created in both in-person and distance-
learning formats. 
In Progress. ABA ROLI created the course agenda for the judicial decision writing 

seminar and began to coordinate with experts to develop course materials. 

• Distance learning course disseminated to courts on decision writing, specifically 
related to civil and administrative cases. 
In Progress. ABA ROLI recruited an IT-company and coordinated its work to develop 

a distance learning course. 

 
Activity 2.3:  Conduct written decision trainings for judges. 

During the reporting period, ABA ROLI, in cooperation with the Institute of Justice, 
continued to organize the two-day decision writing training that will take place on April 24-
25 for 43 judges. ABA ROLI also established cooperation with German Society for 
International Cooperation (GIZ) who invited another German expert – Manfred Stender, 
retired Chief Judge of the Administrative Court of Berlin – to the seminar.  
 
ABA ROLI worked through logistical issues to prepare for the training, including developing 
the course curricula, handout and resource materials, and coordinating with the experts on 
finalizing the Manual so it can be distributed during this first training session.   
 
In addition, ABA ROLI began discussions with the Supreme Court on the dates and specific 
regions for the peer trainings that will be led by judges attending the training-of-trainers 
(described below in Activity 2.5), which are tentatively scheduled for mid-May and late June.   
 
 Year Two Expected Deliverable(s): 

• Hold one (1) decision writing training in the Institute of Justice in Astana for 43 
judges from all regions of Kazakhstan. 
In Progress. ABA ROLI will hold the first training in partnership with the Institute of 

Justice and GIZ on April 24-26, 2013. 

• Two (2) peer trainings conducted in two regions of Kazakhstan for a total of 60 
judges. 
In Progress. ABA ROLI began discussions with the Supreme Court to determine in 

which regions the peer trainings will take place. 

• Subsequent training schedule drafted in cooperation with the Institute of Justice and 
the Supreme Court. 
To be completed later in the programmatic year  

 
Activity 2.4:  Develop Trainings of Trainers course on judicial decision-writing. 

This quarter, ABA ROLI began developing the curriculum and course materials for the 
training-of-trainers (TOT) on judicial decision writing.   
 
This TOT course will equip judges that will serve as peer-instructors with both theoretical 
knowledge on adult education and basics of different training methodologies, and practical 
skills in using different interactive learning tools.  
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ABA ROLI scheduled the TOT session to take place on April 26, the day following the main 
training on judicial decision writing. In this way, the peer-instructors will be familiar with the 
substantive content presented during the judicial writing course they will eventually teach. 
This will also enable the expert-trainers to dive deeper into course topics, discuss the teaching 
methods used, and create links between abstract theoretical knowledge on adult education 
with the actual training the peer-instructors will be teaching. The expert-trainers will also 
provide participants with ideas on how they can modify this kind of training to accommodate 
their needs and the needs of their future audience to ensure the material is responsive to a 
particular skill-level. Please see Attachment IV for the draft TOT agenda in English and 

Russian. 

 
Year Two Expected Deliverable(s): 

• TOT course on judicial decision writing developed 

In Progress. ABA ROLI began developing the TOT course on judicial decision 

writing in anticipation of the first TOT taking place in April, 2013. 

 
Activity 2.5: Conduct Training of Trainers on judicial decision writing. 

Following the judicial decision writing training that will take place in late April and described 
in Activity 2.3, ABA ROLI will hold a TOT session for eight judges to develop their skills 
and methodologies for how to conduct the decision writing seminar for their colleagues. The 
TOT will be led by the international and local experts to ensure mastery of course themes and 
topics. 
 
In order to select the most enthusiastic candidates to serve as peer instructors, ABA ROLI 
requested the Supreme Court to designate eight experienced judges from the regional courts 
who could serve as trainers. By the end of the reporting period, ABA ROLI received an oral 
approval from the Supreme Court on the participation of eight judges and ABA ROLI is 
expecting to receive an official list of the approved participants in the near future. 
 
 Year Two Expected Deliverable(s): 

• One (1) TOT session conducted for judges. 
In Progress. The TOT session for judges is scheduled to take place on April 26, 2013. 

 
Outcome Three: Increased transparency of judicial processes; increased efficiency and 
systematization of the judiciary’s administrative systems. 
 
Activity 3.1:  Develop Court Administration and Management Manual. 

This quarter, ABA ROLI continued to develop the Court Administration and Management 
Manual. 
 
Initially, ABA ROLI planned to develop a Court Administration and Management Manual 
which would consist of two parts: the international experience in court administration from 
the perspective of the US, Germany, and France, and an overview of Kazakhstan’s court 
administration system.  
 
However, as a result of discussions, together with USAID and the Institute of Justice, ABA 
ROLI postponed the development of the Kazakhstan section in order to focus on the 
overview of international experience in court administration. As part of these discussions, 
ABA ROLI also revised the title of the document to use the word “Overview” instead of 
“Manual” to reflect more appropriately the focus of the publication; thus, the revised working 
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ABA ROLI Program Director Sholpan 

Tashmukhambetova, Head of the EU Project in 

Kazakhstan Flavia Galanti and USAID AOR Irina 

Mitrofanova discussing perspectives of cooperation. 

title is “Overview of Court Administration Systems.” ABA ROLI will start developing the 
section on court administration and management in Kazakhstan only following a presentation 
of the international experience overview to the judiciary. The official presentation of this 
section will enable the Apparatus of the Supreme Court to provide comments on international 
best practices and identify the most important areas of the current court administration system 
in Kazakhstan to develop according to international standards and practices. 
 
With this decision, ABA ROLI continued to make substantial progress on the section 
outlining international experience in court administration. ABA ROLI recruited two pro bono 
experts: Markus Zimmer from the US, the leading expert in court administration, and Judge 
Johannes Zeidel from Germany. Both experts will conduct research and provide an extensive 
review of the chapters of the Manual; members of Judge Zeidel’s court have also volunteered 
to review the chapter on Germany and provide additional comments. 
 

In addition, the Head of the European 
Project “Support of Judicial Reform in 
Kazakhstan,” Flavia Galanti, offered the 
Project’s cooperation and support to 
develop this section, providing the French 
content and experience. In later 
discussions, the EU Project volunteered to 
hire experts from other European 
countries, and as result, experts from Italy, 
Estonia, and Holland will contribute their 
countries’ experience in court 
administration to this Overview. 
 
In order to ensure that all experts provide 
consistent information on the court 
administration system in their respective 
countries, ABA ROLI developed an 
outline highlighting issues that should be 
addressed in each country. In addition to 

the separate country entries, ABA ROLI is preparing a comparative analysis on all countries 
to provide the Supreme Court with a clear understanding of how different court 
administrative systems operate, and to identify similarities and differences between each 
system to facilitate greater analysis of the Kazakhstan courts. Please see Attachment V for the 

outline.   

 
In the next reporting period, ABA ROLI will finalize the Overview and organize an official 
presentation of the Overview in June 2013 before the Apparatus of the Supreme Court. 
 

Year Two Expected Deliverable(s): 

• Develop and complete initial draft of one (1) Court Administration and Management 
Manual 
In Progress. ABA ROLI established cooperation with the EU Project and contacted 

pro bono experts and a research fellow to compose the Overview on international 

experience in court administration. ABA ROLI has put the Kazakhstan experience of 

this resource on hold until an official presentation of the international experience to 

the Supreme Court takes place. 
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Objective Two: Strengthened Managerial Capacity at the Supreme Court  
 
The Supreme Court has expressed the need for increased managerial capacity and skills 
throughout the judicial system and clarity in the managerial hierarchy.  Senior personnel, 
both judicial and non-judicial, in all courts require training and guidance in management 
skills.  To strengthen the courts’ managerial capacity, ABA ROLI plans to coordinate with 
the Supreme Court to evaluate and update the management plan and internal procedures to 
increase the transparency, efficiency, and effectiveness of court processes while equipping a 
cadre of court managers with the tools necessary to maintain the court’s integrity and 
professionalism.  
 
Activities under this Objective will commence following discussions with the Supreme Court 
once the MOU between USAID and the Supreme Court is in place. 
 
III. ADDITIONAL ACTIVITIES 
 
ABA ROLI provided resources and support to the Union of Judges on improving the 
Constitutional Law on Judicial System, Civil Procedural Code and modernization of the 
judicial system. ABA ROLI provided the Union of Judges with information on the judicial 
systems in Ukraine, Belarus, and Armenia, as well as the US, Germany, and France, covering 
issues related to court structure, modernization efforts, information sharing and systems, and 
efficiency of proceedings. The Union of Judges utilized the information provided as a 
reference when composing recommendations to amendments to the aforementioned law and 
code.  
 
IV. UPCOMING ACTIVITIES 

 
In order to achieve the intended program goals and objectives contemplated as part of the 
Kazakhstan Judicial Independence Program, during the next reporting period, ABA ROLI 
will: 

1. Finalize, in coordination with its local and international expert, and Justice of the 
Supreme Court, the Judicial Decision Writing Manual; 

2. Conduct one, two-day training on judicial decision writing; 
3. Complete the development of a TOT course on judicial decision writing; 
4. Conduct a one-day training-of-trainers session on judicial decision writing; 
5. Finalize the distance learning course on judicial decision writing and dessiminate the 

compact disks with the course among the courts; 
6. Coordinate with the EU Project and pro bono experts to finalize the Overview of 

international experience in court administration and present it to the Apparatus of the 
Supreme Court. 
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Attachment I - Draft Decision Writing Manual with Comments in Russian, attached 

separately 
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Attachment II - First draft of the German part of the Manual 

How to write a judgement 
 
 
Раздел II. International comparison 
 
The closest connection with regard to the judicial systems exists between Kasachstan and the other 
now independent states of the former USSR. That’s not just because of the same past, but especially 
because the various Civil Procedure Codes as well as the Civil Codes are still similar in structure and 
content. All these states may learn something to it’s advantage from one another by keen observation 
of the diverse developments. This actually happens. What follows is a brief comparison with some 
structures of western judicial systems, especially with the German and to a lessor extent with the 
American. A look at these systems,1 though not that similar to the system in Kasachstan as for 
instance the Russian, may nevertheless or even more shed a light on long established ways of 
thinking, that are worth altering or being improved. It’s not possible to identify the characteristics of 
an entity by putting it in front of a mirror, but only by comparing it with a different entity of the same 
class. 
 
Глава 1. Similarities and differences 
 
In a broad sense judicial proceedings are similar all over the world. And as the judgement is just the 
final act of the proceeding, judgements should basicly look somewhat alike as well. As the Federal 
Rules of Civil Procedure put it: „Every judgement must be set forth on a separate document2“ On it 
„the court shall find the facts specially and state separately its conclusions of law thereon“ 3 The 
German Civil Procedure Code states in a similar way in a quasi official translation into the english 
language :“ The reasoning for the judgement shall contain a brief summary of the considerations of 
the facts and circumstances of the case and the legal aspects on which the decision is based“4. 
Translated in a more word-for-word translation into Russian this would be: „Аргументация 
судебного решения должна содержать краткое изложение рассмотрения фактов и 
обстоятельств дела и правовых аспектов, на которых основывается решение“. However in 
another translation from German into Russian it reads like this: «мотивировачная часть содерхит 
краткое обобщение доводов, из которых следует законность и обоснованность решения»5. This 
more free or loose translation makes reference to the basic idea of a judgement as expressed in the 
civil procedure code of Kasachstan and other countries of the former USSR: «Решение суда должно 
быть законным и обоснованным» 6 Therefore the last translation may sound much more familiar in 
the ears of lawyers and judges of Kasachstan. But which translation should be seen as „true“? This 
may highlight the difficulties not just of translation but more deeply of transfering a specific concept 
of doing justice from one country to another. In the midst of similarities you can sometimes find 
differences, which are not obvious from the very beginning. It seems therefore necessary to develop 
an accurate understanding of the working of a jurisdiction, and with it its history and culture.  
 

                                                             
1 For a general comparison see Hein Kotz, Civil Justice Systems in Europe and the United States, Duke Journal 
of Comparative & International Law, Volume 13, 61, available in the internet at 
http://ssrn.com/abstract=471241 
2 Federal Rules of Civil Procedure (FRCP) 2006, Rule 58 
3 Rule 52 FRCP 
4 § 313 Abs. 3 Code of Civil Procedure:“ Die Entscheidungsgründe enthalten eine kurze Zusammenfassung der 
Erwägungen, auf denen die Entscheidung in tatsächlicher und rechtlicher Hinsicht beruht.“ A kind of „official 
translation“ provided by the German Ministry of Justice is available at http://www.gesetze-im-
internet.de/englisch_zpo/index.html 
5 Гражданское процессуальное уложение Германии, перевод с немеского, Jourist Verlag (ISBN 3-932864-
261-9) 
6 See Article 218 Civil Procedure Code of the Republic of Kasachstan 
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In Great Britain the House of Lords wasn’t just part of the Legislature, but until 2009 it acted as well 
as the Supreme Court. One of the last cases, which were heard by the Appellate Committee of the 
House of Lords was decided in June7 Nothing could be more unfamiliar for a judge from Germany or 
Kasachstan, as to read the “opinion” of the Law Lords, which is similar to the judgement. Each of the 
5 Lords who act as judges, explains his opinion about the case one after another (seratim). It’s like a 
committee sitting, and the published opinion retains this form, as the opinion of each judge starts with 
“My Lords…” The opinions are sometimes detailed and sometimes just concurring, but always in a 
kind of fine tone, for instance Lord Hoffmann: “My Lords, I have had the advantage of reading in 
draft the speeches of Lord Phillips of Worth Matravers and Lord Hope of Craighead. For the reasons 
they give, with which I agree, I too would dismiss this appeal.” The style of the opinions are very 
personal, always hinting at the possibility of dissenting opinions, for instance: “It seems to me that 
Mr. Gill’s complaint is of a defect of procedure rather than of substance, albeit that defects in 
procedure may be capable of leading to an infringement of a substantive right.” In general the 
opinions of the English judges are esteemed to be of high quality. Judges are generally chosen among 
highly qualified lawyers. The American system evolved out of the Common law system of Great 
Britain and retains much of it’s features. But the US supreme court stopped the practice of seratim 
opinions early in the 19th century under chief Justice Marshall amidst political turmoil in order to 
enhance the court’s standing by speaking with a single voice. Unitary opinions for the Court lent 
greater force to the Court’s pronouncement, diffused responsibilitiy for controversial decisions and 
thus created the illusion that all members of the court concurred.8 The opinions of judges in common 
law countries still in general tend to be expressed in a rather personal style. 
 
An extreme opposite style of judgment represents the judgments of the French court of cassation. 
Traditionally it consists of just one sentence, though this may cover one or two pages9 Famously the 
French philosopher once taught, that the judge should act only as the mouth, which utters the words of 
the Legislature. This supposes, that the outcome of a proceeding is automatically reached by putting 
the facts of the case under the regulations of the law. Well, this is obvious an illusion, because history 
shows, that the legal practice can differ widely without changing a single word of the law. Concerning 
the civil code of France it was said, that it has been encrusted with so much judge made law, that it 
would be possible to take the law itself under it away without bringing the structure of the law to a 
downfall10. 
 
The different jurisdictions have different views about the role of a judgment in the legal system. In the 
common law countries the judgment is traditionally seen as a source of law. This is combined with the 
rule of “stare decisis”, meaning that the decisions of a superior court have binding effect on all lower 
courts in the same system.11 In the civil law countries like Germany judgments are not seen as a 
source of law and have no binding effects on other courts. However in practice the difference between 
these two approaches are not that big as it seems. The realm of the traditional common law has 
become smaller as the realm of statute law has expanded over the time. And the judgments of the 
courts, especially the higher courts in Germany for instance have persuasive authority. If you compare 
judgments of the supreme court of Germany with judgments of common law countries such as Great 
Britain and USA, you would easily notice, that the reasoning in all countries will often include 
extensive citations and discussions of all prior relevant cases. Moreover you will find citations of 
many secondary authorities, such as law review articles and treatises. 
 

                                                             
7 AS (Somalia) (FC) and another (Appellants) v. Secretary of State for the Home Department (Respondent) 
Copy available at http://www.publications.parliament.uk/pa/ld200809/ldjudgmt/jd090617/assom.pdf 
8 See Michael J. Klarmann, The Marshall Court, University of Virginia Law school, Public Law and Legal 
Theory Working Paper Series, Year 2007, Paper 73, available at  
9 See for details “Методика судебного Разбирательста по Гражданским делам» учебное пособие, Алматы 
2012, Нологовый Експерт, ISBN 978-601-8081-4-5, page 272 
10 Hein Kötz, Über den Stil höchstrichterlicher Entscheidungen, in RabelsZ Band 37 (1973), Seite 245, 251. 
11 William Burnham, Introduction to the law and legal system of the United States, Third Edition, 2002 West 
Group, USA, ISBN 0-314-25393-9, page 64 
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This may even be the most obvious difference to judgments in Kasachstan or other countries of the 
former USSR. This difference may be traced back to history as well. It has been the role of the 
Supreme court and the prosecutor, to realize the unity of the judicial practice. This function in some 
way can be seen as analogous to the doctrine of stare desisis or in the civil law systems the citation of 
former rulings and secondary literature. These are just means of demonstrating, that the judgment is 
based on the law and that the law is applied in the same way in all similar cases. It is at least 
questionable, whether the legal system of Kasachstan can work in the future without these tools of 
finding and demonstrating in the judgment itself, that it is based on the law. 
 
Глава 2. How to get to the correct judgment 
 
Some argue that the reasoning in judicial opinions is a post hoc rationalization of a decision 
determined by instinct or hunch. But even if a judge arrives at an outcome instinctively, reasoning 
must underlie the judge’s decision. The requirement, that judges give reasons for their decisions 
serves a vital function: constraining the judiciary’s exercise of power12 It’s not just a constitutional 
requirement, that judges have to justify their decisions, thus showing that they are exercising their 
power within the limits of the constitution and other governing laws. Hopefully the need to explain, 
that the decision has been reached according to the law, will at least in general as well lead to the 
obedience of the law by finding the correct solution. Before discussing the content of the judgment, 
we shall therefore characterize the proceeding of finding the correct solution of a case. 
 
It is generally believed, that the legal thinking consists oft two operations. First, the judge must 
determine what the facts of the case are. In a legal procedure this may include taking evidence by 
hearing witnesses, studying relevant documents etc. Second it must be determined, what the relevant 
law is. 
 
§ 1 Concepts of applying the law 
 
Applying the law just means, putting these two aspects together in one way or another. The art, in 
which this can be achieved, can be seen as the specific task of a lawyer or judge. Though this is 
universal and may be seen as even historical true, different approaches to this task can be identified. If 
one starts with the facts and looks up to the law, one might speak of „categorizing“ or 
„characterizing“ the facts in „legally relevant terms“. If one starts with the law and looks down onto 
the facts, one might refer to „applying the law to the facts“13 
 
In Kasachstan the process of applying the law is generally called „qualification“, it therefore seems to 
follow the first path as mentioned above. The judge seems to start with the facts and circumstances of 
the case and then moves on with qualifying the facts in legally relevant terms. In Germany the 
traditional way of thinking about this process is expressed in the word „Subsumtion“. The idea is, to 
start with the relevant law, define the elements of it and then find out, whether the facts of the case fit 
the elements of the law.  
 
If the case is simple, there may be no noticeable difference in these two ways of putting the facts and 
the law together. Take for instance the customer, who enters a shop and asks for a package of 
cigarettes. If the owner then hands it over to him and the customer pays the prize for it, no one would 
doubt, that a purchase agreement has been concluded. You don’t even have to be a lawyer to 
understand it this way. However normally in court cases the questions aren’t that simply to answer. In 
Germany the students are often confronted with the following case: In a supermarket a customer 
discovers an article with a rather low prize attached to it. He decides to buy it. But when he wants to 

                                                             
12 Gerald Lebovits, Ethical judicial opinion writing, bepress Legal series, year 2006, Paper 1743, Page 58, copy 
available at http://law.bepress.com/cgi/viewcontent.cgi?article=8178&context= 
 
13 See Tod D. Rakoff, The process of characterization, copy available at 
http://cyber.law.harvard.edu/bridge/Characterization/character1.htm 
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pay for it, the shop assistant at the cash register tells him, that the prize tag is erroneous and the article 
costs 50 % more. Is the customer entitled to keep the article to himself and just pay the lower prize for 
it? The answer obviously depends on the question, if a contract has been concluded. And this depends 
on the question, whether the “offer” of the article with its low prize can legally be qualified as an 
“offer” in the sense, that an acceptance on the side of the customer leads to the conclusion of a sales 
contract. Normally this is denied in Germany. The offering of articles in a shop with a special prize 
attached to it is seen only as an invitation to make an offer (As defined in Article 395, § 4 civil code 
of Kasachstan) If a customer takes the article and goes to the cash register, showing in this way, that 
he intends to “accept” the “offer” and buy it, this can not be construed as a valid acceptance. It must 
be seen as an offer on the side of the customer and this offer can be denied by the shop owner or 
accepted. However in another case, which seems to be similar, the supreme court in Germany 
(Bundesgerichtshof) decided differently. In this case at a petrol station the defendant had put petrol 
into the tank of his car. He then entered the saleroom of the petrol station, paid for some snacks, he 
had chosen, but then left the station without paying for the petrol. Some other circumstances of the 
case remained disputed. The plaintiff sued for compensation, after he had commissioned a lawyer and 
a detective to search the defendant. The supreme court held14, that the defendant had been in delay 
with paying the prize for the petrol and had therefore to pay damages to the plaintiff15. The court 
reasoned, that contrary to the above mentioned cases in shops the contract had been concluded at the 
very moment, when the defendant put the petrol into the tank of his car. The owner of the petrol 
station had made an offer towards anyone, to sell petrol at the station for the indicated prize (as 
defined in Article 395 § 5 civil code of Kasachstan). 
 
But how can these two kinds of cases be differentiated, or according to the civil code of Kasachstan, 
what is the difference between § 4 and § 5 of Article 395? Questions like these lay in the very centre 
of what a lawyer or judge actually does. Applying the law to specific facts, or to say it the other way 
round, characterising facts to the terms of the law, involves interpretation of the law as well as 
attaching meaning to the facts. There is no other way of concluding that a specific behaviour is to be 
seen as an “offer” in the sense of Article 395. Applying the law by interpretation involves as well a 
more far reaching question about the political implications of this process. As can be seen by the two 
sorts of cases mentioned above, contrary judgements could have far reaching effects. 
 
Article 6 of the civil code of Kasachstan seemingly aims at minimizing the latitude for judges in 
interpreting the law. The instruction , to interpret the provisions of civil legislation “literally” seems to 
imply, that no other interpretation - for instance in accordance with the “sense” of the regulation -  
should be allowed. Before discussing or even “interpreting” Article 6, the traditional ways of 
interpretation shall be shown, as they are taught in Germany16. 
 
Interpretation starts with the words of the law itself (interpretation according to the wording). This 
is just part of the theory that the judiciary is no legislator, it is not entitled to make laws but is bound 
to apply them. According to a specific trend in theory it can be said, that there is no such thing as 
“law” beyond the boundaries of written law. Interpretation according to the wording of the law 
operates with abstract definitions, it tries to find more and more precise definitions of the words used 
in the law. Ideally the solutions can be found by just such definitions. Take for instance Article 183 
civil code of Kasachstan: According to § 2 of this Article the course of the term of the statute of 
limitations begins anew, after it has been interrupted by a recognition on the side of the debtor. In 
general the expiry of the term of the statute of limitations is the basis for the court’s passing the 
decision to deny the action (Article 179, § 3). In a court case may arise the question, if the term of the 
statute of limitations started anew, in case the debtor recognized the claim after the expiry of the term 
of the statute of limitations. In principle this could be answered just with reference to the wording of 
Article 183 by stating: nothing can be “interrupted”, that has been already expired. 
 

                                                             
14 BGH Judgement 4.5.2001 – VIII ZR 171/10 - 
15 See Article 365 civil code of Kasachstan about debtor’s delay 
16 Dr. Hans-Joachim Schramm, Die Begründung richterlicher Entscheidungen 
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Such interpretation only according to the wording must assume, that the legislator carefully and 
purposefully has chosen the specific words of the law, which is not always the case. It must 
furthermore decide or “interpret” whether the words of the law bear the meaning of common usage or 
whether they must be interpreted as a technical term. This leads to a second form of interpretation, 
called “systematic interpretation”. This interpretation takes a broader look at the law, may be as 
well at other laws or/and the constitution. It assumes that the legal system must be seen as a unity with 
basically no contradictions in it. For instance should basics technical terms have the same meaning in 
it. With regard to the question above, whether a recognition of the claim by the debtor starts a new 
course of the term of the statute of limitation, it may be asked, whether this fits with basic ideas of 
other regulations within chapter 7 of the civil code. Based on Article 179 § 2 the conclusion could be 
drawn, that it is generally left to the debtor to apply the statute of limitation and as a consequence it 
might be seen as contradictory behaviour on the one hand to recognize the claim but on the other deny 
fulfilment with recourse to the statute of limitation. 
 
In such a situation, in which the law could be interpreted in different ways (and for a highly qualified 
lawyer this is almost always the case), it would be nice and helpful, to find out about the intentions of 
the legislator. This way of interpretation is called the “historical interpretation”. It requires, that the 
legislative history of a law is well documented and accessible to the user of the law (lawyer, judge, 
scholar, the general public). But even then there may be no easy way to find out about the intentions 
of the legislator, because often even to some extent conflicting ideas have lead to the law, some 
verbalizations may be the result of a compromise. In Germany sometimes the parliament even 
purposefully leaves it to the judiciary to find out the solution for highly specific problems and just 
pass a law with rather broad principles. A basic idea in implementing the “historical interpretation” 
demands, that only those intentions of the legislator can be taken into account, which have found their 
way into the wording of the law. A more profound question asks, whether the intention of the 
historical legislator should be taken that serious at all. Because these intentions seem to become more 
and more negligible, the older the law is. 
 
The longer a law has been applied, the more it seems to live a life of its own, guided by the objective 
purpose it has to fulfil, but more and more loosing the connections with the original legislator, that 
brought it into the world. Sometimes or may be even often an interpretation of the law can be found 
out of the function of the law, which it does fulfil and has to fulfil. This kind of interpretation often 
touches the boundaries between interpreting and redrafting the law. Therefore such kind of 
interpretation should not go beyond the wording of a law or even contradict it. 
 
In practice the courts in Germany (and the USA) are using these various possibilities of interpreting a 
law selectively, sometimes referring to the wording, the history or the function etc. Each interpretation 
must be convincing, but there seems to be no sequential arrangement about the employment of the 
various methods. Article 6 of the civil code of Kasachstan seems to give a clear instruction, but that’s 
not really the case. Only in outstanding cases seems it to be possible, to choose between conflicting 
ways of interpretation out of the fact, that one interpretation is more consistent with the constitution or 
other fundamental principles (Article 6 § 1). More often both ways of interpretation will fit these 
standards but deviate in detail. § 2 of Article 6 refer to two different standards, a historical 
interpretation on the one side and the “interpretation in judicial practise” on the other, but not 
deciding, which standard should prevail. 
 
The last standard seems to be contradicting itself and leads to one of the very basic questions of 
adjudication. It seems as if interpretation should follow the interpretation in judicial practise. This 
could be seen as a command to conservatism in applying the law, it could as well be interpreted as a 
kind of case law, as a judge should try to decide a case like other judges have done before him. In 
some respect that’s truly what it’s all about. “Law is what the courts decide to be law” is one of the 
mysteries of the profession. 
 
§ 2. Concepts of finding the facts of a case 
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William Blackstone, the English jurist who wrote in the 1760s, underscored the centrality of fact 
issues:“ Experience will abundantly show, that above a hundred of our lawsuits arise from disputed 
facts, for one where the law is doubted of” 17 Ascertain the facts in such a dispute, and the law is 
usually easy—so easy, indeed, that the parties will commonly settle the case, or the court will be able 
to dismiss it as groundless. Thus, the better a civil procedure system is at investigating and clarifying 
the facts, the less it will need to take cases to adjudication.18 One of the shortest judgements ever 
written in Germany – so goes an anecdote – consisted in its motivating part of just one sentence: “The 
trousers have been too short.” Imagine a case about a customer complaining about the quality of a 
dressmaker’s production, it can easily be seen, that this issue of fact was the basic question to be 
solved in the proceeding. And therefore the judgement only omitted seemingly superfluous and 
unnecessary further explanation. However it is not a correct proposition, to talk just of facts and 
circumstances of a case. What we are talking about, are facts and circumstances, that are crucial for 
deciding the case. 
 
A judgement must define the facts and circumstances of the case, which serve as the basis for it’s 
legal arguments. This can be described as a twofold operation: At first it must be decided, which 
circumstances of the case carry legal importance for the decision of the case, and then it must be 
found out, whether these facts really exist (are true). But should the judge himself find out about those 
facts. That’s not an easy question to answer. In an outright inquisitorial system this would be the case. 
In it the judge would decide, which facts and circumstances of the case might have significance for 
his decision. Than he would go on with hearing evidence and afterwards decide, whether his 
assumptions of the existence of those facts of the case could be proved to be true. In a strict 
inquisitorial system the judge acts as prosecutor and judge alike. This was (is?) the case in some 
proceedings within the catholic church, it may as well be the case in “proceedings” within private 
organizations aimed at “penalizing” an employee. However even in criminal proceedings the roles of 
prosecutor and judge are separated nowadays. 
 
If the judge – as in civil cases – has to decide a legal dispute among plaintiff and defendant, the roles 
of the participants are separated and the judge seems just to act as a judge and in no other capacity. 
But what are the limits of his authority? He is not entitled to define the matter in dispute, because this 
is done by the plaintiff in it’s complaint. But should the judge be free or even obliged to find out the 
“truth” about the circumstances within these boundaries? 
 
In a truly adversary system this is not the case: “The most fundamental principle of the adversary 
system is its insistence upon strictly separating the active function of investigating and gathering 
evidence from the more passive function of considering the evidence and deciding the case” The basic 
reason for this is the “natural human tendency to judge too swiftly in terms of the familiar that what is 
not yet fully known”19. A judge tends to make up his mind about the “true circumstances” of the case 
long before the proceeding has ended after hearing evidence. The “preliminary diagnosis” tends to 
become a fixed conclusion, as all that confirms the diagnosis makes a strong imprint on the mind, 
while all that runs counter to it is received with diverted attention. The biasing effects of preliminary 
theorizing are magnified when the judge as investigator controls, what further evidence will be 
investigated. 
“The simple fact of party presentation of opposing versions and interpretations of the evidence results 
in a clash before the passive decision-maker. But the clash is more than a by-product of partisan 
presentations. It is an essential element of adversary procedure. Partisan presentation of opposing 
viewpoints serves to counteract the tendency toward premature decision-making…”20 

                                                             
17 WILLIAM BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND 330, cited from John H. 
Langbein, The disappearance of Civil Trial in the United States, August 3, 2012, Electronic copy available at: 
http://ssrn.com/abstract=2123386 
18 Langbein op.cit. (Footnote 17) 
19 William Burnham, Introduction to the law and legal system of the United States, Third Edition, 2002 West 
Group, USA, ISBN 0-314-25393-9, page 81 (also the following arguments). 
20 William Burnham op.cit. (Footnote 19) 
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Neither the German civil procedure code nor the civil procedure code of Kasachstan follow this model 
of an adversary system, though both systems in a sense think of themselves as being not inquisitorial. 
Both civil procedure codes accentuate the fact, that the parties of the case are given broad leeway and 
to some extent they are in charge of operating the procedure. In the first place this does mean, that it is 
the right and obligation of the parties to present the facts and adduce evidence. But contrary to the 
model of an adversary system it is the duty of the judge, to decide, which evidence will be taken, and 
in the proceeding of taking evidence the court plays a larger role, and remains not just a passive 
spectator and arbitrator.  
 
§ 3. The role of the judge in the proceeding 
 
If a judge would start thinking about the correct solution of a case not until he has retired to the 
conference room for passing a decision, he would most certainly find out, that either something is still 
unclear in the case and needs further investigation, or, that most of the investigation has been 
unnecessary, because from the viewpoint of law the dispute about some facts and circumstances of the 
case was not relevant for the judgment. It is therefore important, that the judge is thinking constantly 
throughout the whole proceeding about the final solution and about the steps to be taken to reach this 
goal in a most effective way. In Germany as in Kasachstan the judge is in charge of operating the case 
right from the beginning to the end. In the USA this has traditionally not been the case. Instead, the 
ideal of a judge in a jury trial could rather be seen as someone, who doesn’t know much of the case 
beforehand, in order to retain his unbiased independence. Instead it is left to the lawyers of the parties 
– largely independently of the judge - to prepare the case for the final trial. The facts of the case are 
investigated and developed through a pretrial process called “discovery”. In theory this is still seen as 
a pretrial stage, though in reality this is most often the final stage as well, as most of the cases are 
settled in this stage, and only a tiny minority of less than 2 % of the cases reach the trial stage at all21 
This requires a more active role of the judge and this relatively new function of the judge has been 
dubbed “managerial” as the judge adopts the role of “case manager”, inducing or even “pushing” the 
parties to settle the case or at least to agree on limiting the issues to be tried. “In this respect, U.S. 
judges are starting to resemble more their civil law system counterparts than the traditionally passive 
referees of the past”22 
 
The active judge at the pretrial stage of the proceeding is not unfamiliar to the judges in Kasachstan. 
On the contrary, one could even say, that the activities of the judge before the final trial is in essence, 
what the pretrial stage is about. Only recently has Article 169-1 been introduced to induce also the 
defendant, to prepare for the trial by sending an answer to the complaint. But fundamentally “the 
judge shall carry out the preparation of the case for a court trial for the purpose of ensuring its timely 
and accurate solution” (Article 166 § 1). It is questionable, whether the tasks of the judge, prescribed 
for this stage of the proceeding, contradict the principle of competition, which governs the proceeding 
at the trial. 
 
An active judge, who leads the proceeding and decides, what evidence should be heard, should always 
be aware of the dangers, that are involved in it. As one justification for an adversary system it was 
said about the impossibility of an unbiased judge in an inquisitorial system: “It is simply impossible 
for a single investigator to develop in his or her mind, simultaneously and with equal force, 
completely contradictory theories of a case, and then to maintain those theories in balance until the 
end of the investigation. While some people are better at this than others, no single person can hold 
the opposing positions on an issue as well as the opposing parties themselves”23 
 
But at least ideally this kind of “impossible attitude” is just, what is expected from a judge in a civil 
law system like ours. Metaphorically speaking the judge must alternately put himself in the position 

                                                             
21 See Langbein op.cit. at footnote 18 
22 See William Burnham, op.cit. at footnote 19 page 237 
23 William Burnham, op.cit. (Footnote 19) page 82 
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of the plaintiff and the defendant, to find out, whether the judgment he is intending to pronounce, 
seems justified. And there is one more “movement” he has constantly to perform. His eyes should 
roam from the law to the facts and back to the law and so forth. That’s because both are in a peculiar 
way connected. This is not obvious from the start. The basic steps to be taken by the judge are 
described in Article 166 § 1 as  
“1) clarifying the circumstances which are material for the accurate settlement of the case and 
2) defining the legal relations of the parties and the law which should be used for guidance.” 
 
But it is not possible, to make these steps one after another. You cannot decide, what facts and 
circumstances are relevant for the judgment, unless you have already selected, at least tentatively, the 
legal rules, which govern the case. On the other side, it is often necessary to think of or even create a 
special factual situation, in order to understand, what issue or problem the law is meant to regulate. 
And although Article 166 is part of the chapter, that regulates the preparation of the case for the court 
trial, it must be added, that this task is not confined to the pretrial stage, but reaches into the trial 
stage, as only the final findings of the court can be its basis for the judgment. The assertions of the 
parties may alter during the proceeding, and the hearing of evidence may throw a new light on the 
case. The court may alter its legal thinking about the case as well. Therefore thinking about the 
solution of the case and finding the correct procedural way to reach this solution must not stop until 
the final judgment has been pronounced or an amiable agreement has been reached. It can be 
described as the final goal of the whole proceeding, to identify the facts, that are really decisive for 
the judgment, and try to reach this goal most effectively. Most effectively in this sense means without 
the need of hearing too much evidence or may be hearing no evidence at all24. The basic idea is, that it 
is not always necessary to find out, whether the assertions of the parties are true or not. 
 
In a jury trial in the USA the division of labor between Judge and Jury is in general, that the judge has 
to decide issues of law and the jury decides issues of fact. Further on the presentation of evidence 
follows a chronological structure, in which the plaintiff starts with presenting his proof (the plaintiffs 
case) and only afterwards has the defendant the possibility to present his proofs (the defendant’s 
case). But instead the defendant may move for a so called “directed verdict” on the basis of the 
plaintiff’s evidence. The motion seeks dismissal of the case as a question of law on the basis of the 
evidence produced by the plaintiff, without letting the jury decide about the truth of these facts25. A 
similar situation can arise in a German court, if the defendant doesn’t appear in a court hearing and 
the plaintiff asks the judge to pronounce a default judgment against the defendant. According to the 
civil procedure code of Germany in this situation the court has to assume that all factual assertions of 
the plaintiff are true, because the failure of the defendant to appear in a court hearing is deemed to be 
a confession of the factual assertions of the plaintiff. But even then the court has to evaluate, whether 
the plaintiff has rightfully a claim to the relief, which he asked for in his complaint. It is therefore 
possible, that the judge would dismiss the case instead of pronouncing a default judgment against the 
defendant. In both situations the judgment is based on facts, which are more or less not proven, but 
only assumed to be true. It is seen as a fundamental obligation of the plaintiff, to assert factual 
circumstances, which would allow a judgment in his favor, if these circumstances were true. In 
Germany it is said, that the assertions of the plaintiff must be “conclusive”, that is allowing as a 
conclusion of law a judgment in favor of the plaintiff. If the assertions of the plaintiff are not 
conclusive, the complaint will be dismissed without taking into account, what the defendant says 
about it, and without hearing evidence. In this first step of deliberation the German judge includes the 
facts of the case, which are not challenged by the defendant, and which therefore don’t need to be 
proven by hearing evidence anyway. 
 

                                                             
24 In a short version the „German method“ has been described above Раздел I Глава II, § 1. For a more detailed 
description see “Методика судебного Разбирательста по Гражданским делам» учебное пособие, Алматы 
2012, Нологовый Експерт, ISBN 978-601-8081-4-5, Page 57 ff. But as will be seen, some basic ideas are not 
just “German”, but more universal. 
25 See ‚William Burnham, op.cit. (Footnote 19) page 101 
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If the assertions of the plaintiff are conclusive, the German judge would in a second consideration 
take into account the assertions of the defendant, which are challenged by the plaintiff. The aim of this 
consideration would be, to find out, whether it is necessary to hear evidence about the truth of these 
assertions or not. If these assertions – even if they were true – wouldn’t lead to a total or partly 
dismissal of the complaint, it is said, that they are not “relevant”. The judge would therefore not hear 
evidence about the truth of these assertions. Only in case of their relevance for the final judgment a 
hearing of evidence would take place. 
 
It seems not to be the foremost goal of the civil procedure code of Kasachstan, to avoid hearing 
evidence. It could even be concluded from Article 166, that evidence has to be heard with necessity in 
each case. But from Article 66 it could as well be concluded, that evidence must only be heard about 
the circumstances which are material for the correct solution of the case (Обстоятельства, имеющие 
значение для правильного разрешения дела). Furthermore it can be concluded from Article 64, that 
concurrent assertions of the parties can be seen as sufficient proof. Then it is possible to interpret the 
civil code of Kasachstan in a way, that the consideration of the case, as described above, is consistent 
with it. The parties are obliged to make assertions about what happened and offer proof. Each party is 
of course convinced and should be convinced, that all her assertions are material for the correct 
solution of the case, that all these assertions are true and that they will lead to winning the case. But 
then the court after thinking hard about the assertions of the parties, decides according to Article 66 § 
2 which circumstances – from its legal point of view - are really material for the correct solution. 
These factual circumstances need to be proven by hearing evidence only if they are challenged by the 
opposing party. All other factual disputes, though one party or the other considers them to be material 
for the solution of the case, are left undecided. But this then must be reflected and justified in the 
judgment. 
 
Глава 3 How to write the judgment 

 
There are many similarities between the German civil procedure code and the civil procedure code of 
Kasachstan regarding the content of the judgment. The judgment (§ 313) consists of 4 parts like in 
Kasachstan (Article 221), only in a slightly different sequence: introductory part, resolutive part, 
describing part, motivational part. The different sequence is of no significance, although it might be 
interesting, to find in it as well a hint of the different ways of thinking about what a judgment should 
look like. The resolution looks like a consequence of the findings of the court, if it is put at the end. 
The formula being “and therefore the court decides…” If the resolutive part is put in the first place, 
then the describing and the motivational part appear as a justification for what has been already 
decided. You could figuratively put a “because” after the resolutive part. In a way that’s the style of a 
German judgement. As we will see in the motivational part there is a belief, that the logic of the 
motivation is such, that it’s almost always possible, to start the following sentence with a “because”. 
 
There exists a long tradition in Germany in teaching candidates, how to write a judgments. This 
includes a lot of formalities, the language used etc. To some extent these formal questions are similar 
to what has been described in Раздел I for Kasachstan. The more technical questions include the 
decision about who has to bear the costs of the proceeding, and when and how to decide about the 
interim enforceability. It wouldn’t be appropriate, to discuss these questions, because they are too 
much connected with special rules of the civil code. Instead the both most important parts of the 
judgments are discussed. 
§ 1. The describing part 
 
In Germany the describing part must highlight the petitions of the parties. That is because the court 
does not have authority to award anything to the party that has not been petitioned. This is a rather 
strict rule. The plaintiff has to formulate in his complaint very carefully his petition, because the court 
is only entitled to decide in the resolutive part of the judgment exactly, what the plaintiff moved for. 
The court can award less, but nothing different. In general the describing part shall in brief and based 
only on the essential content, summarise the claims asserted and the means of challenge or defence 
brought before the court. The details of the circumstances can be described by referring to the written 
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pleadings of the parties, the records of the hearings or other documents. The describing part must be 
short, understandable and comprehensive. This is not an easy goal to achieve, if it concerns a difficult 
case with a big court file. A general advice says: “Don’t just copy the file”. “Be short”, but your 
account of the pleadings of the parties must be comprehensive. 
 
Why is this necessary? The describing part of the judgment establishes evidence for the submissions 
made by the parties in oral argument (§ 314). Such evidence can be invalidated only by the record of 
the hearing. After the pronouncement of the judgment the parties are therefore entitled to petition a 
correction, if the describing part contains inaccuracies, omissions or contradictions (§ 320). Over the 
time this remedy has somehow come out of use, as the whole proceeding is based more and more on 
written pleadings. And the Supreme Court in Germany has ruled, that all written pleadings are 
deemed to have been made in oral hearings as well, if the record of the hearing doesn’t include 
something contrary26 
 
The describing part serves as well as self-control for the judge. While summarizing the assertions of 
the parties he can verify, that he hasn’t overlooked an assertion, which a party has meant as crucial for 
its legal position. The judge can furthermore demonstrate to the parties, that he has grasped their 
assertions correctly. This is especially important in regard to the loosing party. Facts must be 
presented neutrally, but it may be a natural tendency to shape the facts somehow in the direction of 
the decision, which has been found. Therefore it is especially necessary to address the facts the losing 
party has presented to show the losing side that its position has been considered.27 
 
Lastly the describing part of the judgment empowers higher courts to deliberate the case in an 
appellate or cassation proceeding without the need to read the whole file. In order to reach this goal 
the describing part must be structured in a thoughtful way. It’s obvious that the shortness of a 
describing part saves time needed for writing, but it extends the time needed for structuring the 
assertions of the parties and the results of the hearing of evidence. But this spent time is worthwhile, 
because a good structured describing part enables to write a convincing motivating part. To some 
extent the motivating part flows out of the describing part. How does this structure look like in a 
German judgment?  
 
It normally starts with a one or two sentence characterization of the case. For instance: “Plaintiff 
demands damages from a car accident. Defendant denies responsibility and challenges the volume of 
the demanded compensation.” Or “Plaintiff demands the prize for a sold machine. Defendant claims 
that the machine had defects.” Such an introductory sentence is especially important, if the case is 
complicated, because it gives the reader a general idea about the case and enables him to understand 
the issues of the case early on.  
 
The next part contains the uncontested facts and circumstances of the case. The importance of this can 
be demonstrated if one looks at the alternative, namely starting with all assertions of the plaintiff and 
then describing the assertions of the defendant afterwards. Such an approach involves necessarily that 
there are repetitions, because parties normally don’t tell totally different stories about what happened. 
Moreover the reader often, if not most of the time gets no clear impression about the factual issues, 
that are disputed among the parties. The author of the judgment should therefore try to write down the 
story of the case in a coherent and chronological way28. This involves – without squeezing the 
assertions of the parties into a “court-friendly” direction – to put as much as possible into this part of 
uncontested assertions. If for instance the parties quarrel about what kind of contract they concluded, 
there are normally circumstances of the case, that are uncontested. May be that both parties rely on the 
uncontested fact of a written document. Or they agree on the dates, when they met, the ways of 
communication and some common ideas about what should be achieved by the contract etc. In rare 

                                                             
26 BGH in WM 1981, page 799 
27 Gerald Lebovitz, op.cit. (Footnote 12) page 52 
28 Similar Advice is given to the New York Judges. See: Advanced Judicial Opinion writing, A Handbook for 
New York State Trial and Appellate courts, Edition 7.4, by Gerald Lebovits, page 63 
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cases it may even be necessary to include some contested circumstances in order to fill in a gap in the 
story. For instance in a case of a contested contract: “ Parties are close friends. Both have a business 
of their own. On March 1st. 2012 plaintiff sent a written proposal to the defendant offering to sell a 
used machine at a prize of 1000,- . On March 5th. the parties met for a dinner and spoke about the 
deal. The specific content of the speech is contested among the parties. On March 6th. an employee of 
the defendant phoned the office of the plaintiff and heard from the employee of the plaintiff, that the 
parties had agreed on the terms of the contract. On March 10th. the machine was sent to the 
defendant.” Normally then the reader of the judgment should know almost the whole story of the case, 
having only read the uncontested part. 
 
As a general rule it is said, that the describing part should not include the legal reasoning of the 
parties, but only the factual assertions. This requirement can not always be fulfilled and makes no 
sense, if the parties agree more or less on the facts and only disagree on the legal conclusions. In this 
case it is necessary to describe the conflicting points of view in a short way. But most of the time the 
parties make as well different factual assertions. These are to be described consecutive, starting with 
the plaintiffs assertions, followed by his petition, the petition of the defendant and the defendant’s 
factual assertions. 
 
It is often impossible to describe all factual assertions in detail, because this would too much expand 
the describing part. Therefore the factual assertions have to be summarized under a kind of heading, 
hinting at what the party does intend to demonstrate. For instance it may be said: “plaintiff alleges that 
the parties agreed at dinner about the terms of the contract”…”defendant contends that the terms of 
the contract were an issue, but alleges that the parties couldn’t agree on the prize” These are rather 
general statements. If the assertions of the parties were more detailed and the court has heard 
evidence, then it might be necessary to describe the assertions in detail in the motivational part in 
connection with the consideration of evidence. 
 
The assertions of the parties must be described carefully. And the judge should especially be aware, 
that the judgment is directed to the loosing side. The winning party could even easily do without a 
judgment. That’s why the American Bar Association wrote in a Committee Report: “Extreme care 
must always be taken to assure a fair and impartial statement. This is particularly true with respect to 
the facts favourable to the side which is going to lose…It has been said that a lawyer may forgive a 
judge for mistaking the law. But, not so if his facts are taken away.”29 
 
The last point of the describing part is the so called procedural history of the case. But essentially this 
does only refer to the evidence, the court has heard. The names of the heard witnesses and experts are 
named, but normally the content of the evidence is not reported. If in rare cases other parts of the 
procedural history are reported, then it is done in connection with the relevant part. If for instance the 
defence of the statue of limitations is at stake, then the date of the filing of the complaint would be 
reported at the beginning. If for instance the plaintiff has withdrawn part of the petition (which may 
be relevant for the question, which party has to bear which percentage of the costs of the proceeding) 
then this procedural fact is reported before the actual petition of the plaintiff. 
 
In comparison to judgments in Kasachstan the describing part seems to be more structured. Moreover 
it seems as if the parts of the judgments, as they are described here, in Kasachstan are sometimes put 
under the section of the motivating part. Even in Germany there is no strict rule, that it is not allowed 
to put describing parts into the section of the motivating part of the judgments. However, describing 
the assertions of the parties, can never be seen as a motivation for the judgment, it remains just a 
report about the assertions of the parties, wherever it is written down. 
 
§ 2. The motivating part 
 

                                                             
29 Advanced Judicial Opinion writing, A Handbook for New York State Trial and Appellate courts, Edition 7.4, 
by Gerald Lebovits, page 62 
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The motivating part always starts with the legal basis for the claim. But there are differences 
depending on whether the plaintiff wins the case or the complaint is dismissed.  
 
If the complaint is dismissed, the judgment only has to show, that at least one element of the legal 
basis is missing. Imagine the case that A gave a car to B, and B gave the car to C. A files a complaint 
against B referring to his right of ownership and demanding the return of the car pursuant Article 260. 
B asserts that C is the owner of the car und he just had handed the car back to the true owner. The 
elements of the legal basis for the claim are a) plaintiff must be the owner and b) defendant must be 
the possessor. In this case it makes no sense and isn’t necessary to decide the question, whether A or 
C is the owner of the car, because at least B is not in possession of the car, and therefore there is no 
claim against B based on Article 260. For an effective way of deciding a case it is sufficient to find 
out, that just one element of the legal basis is missing. In the judgment the court will then only 
indicate, that it didn’t need to decide, whether other elements of the legal basis of the claim exist or 
not. 
 
In this case both parties argued only with reference to Article 260. But the court wouldn’t be allowed 
to content itself with this outcome, as the judge is not bound by the legal assertions of the parties. This 
seems to be a universal duty and right of the court. The New York Court of Appeals once offered this 
justification: “To say that appellate courts must decide between two constructions proffered by the 
parties, no matter how erroneous both may be, would be to render automatons of judges, forcing them 
merely to register their reactions to the arguments of counsel at the trial level”30 The judge must 
therefore in our case analyse, whether there is another basis for the claim of the plaintiff. This could 
be Article 604 for instance. The motivating part of a judgment, which dismisses the complaint of the 
plaintiff therefore always starts with the sentence: “The complaint is not justified, because there is no 
legal basis for the claim at all” It then goes on with analyzing the legal claim, on which the plaintiff 
based his claim. In our case: “There is no claim based on Article 260, because notwithstanding that 
the question of whether A is the owner of the car, at least B is not in possession of it.” Ending with: 
“And there is as well no other legal basis for the claim”….analyzing some more legal bases that might 
be applicable. 
 
If on the other hand the judgment satisfies the complaint, the motivating part must just show, that 
there is one legal basis for this decision. It’s not necessary to find out, whether there are more legal 
bases for it. In our case the motivating part may start as follows: “ The complaint is justified, because 
B as a borrower is obliged to return the car to A as a lender according to Article 604.” It must then be 
shown, that all the elements of the claim are fulfilled, that is, that the parties agreed on the terms of 
such contract and that the agreed period of lending has elapsed. The conditions of this claim don’t 
require, that B is still the possessor. But it is questionable, whether the conditions of the claim are 
fulfilled, because according to Article 605 only the owner has the right to transfer property for 
gratuitous use. In our case the ownership of A is challenged by B, asserting that C is the true owner. 
There are different ways in which the judgment could deal with this objection. It could raise the 
question, whether the contract is still valid, even if A were not the owner. It could be argued, that the 
stipulation in Article 605 is only an indication, that the rights of the owner can not be infringed by 
such a contract. That is, the contract can not operate as a defence, if the owner asks for the return of 
the car. However in relation between A and B the contract remains valid. This conclusion could be 
reached only on the basis of a thorough interpretation of Article 605 taking into account the intention 
of the regulation. If however the court interprets the Article in a way that it concludes, that all lending 
contracts, in which the lender is not the owner of the lent object are invalid, then it is essential, 
whether the plaintiff can prove to be the owner. However, the assertions of the parties about the 
ownership aren’t yet really factual assertions, because the simple assertion, to be the owner of 
something includes the legal qualification. During the proceeding the court would then have to hear 
the parties about the details, on which they base their conclusion. Let us assume, that both parties 
agree, that A had concluded a Leasing contract with C and got the car as the leased object. A therefore 
thinks he can be seen as something similar like an “owner”, especially as Article 591 allows the 

                                                             
30 See Gerald Lebovits, op.cit. (Footnote 12) page 55. 
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leaseholder similar contracts with third persons. B insists, that the ownership belongs still to C as 
lessor, and that Article 591 regulates only an exception “within the framework of implementation of 
commercial operation”, whereas the lending contract between A and B were based on private 
connections between the parties. Again on this factual basis the judgment must interpret the law. It 
could interpret Article 591 as a principle, that all leaseholders are entitled to lend the leased car within 
the purpose of the leasing contract, or arguing that Article 591 is an exception and has to be narrowly 
interpreted within its wording. In the latter case the validity of the lending contract between A and B 
would depend on the question, if A was “authorized by the owner” (Article 605) to enter such a 
contract. The application of this stipulation would again depend on the interpretation of the law. Does 
it presuppose, that the owner expressly authorizes or is it possible, to deduce such authorization from 
the general circumstances. In the latter case the judgment would then depend on an evaluation, 
whether a leasing contract according to it’s treatment and understanding among the public can be 
interpreted in such a way as to authorize the leaseholder to enter contracts of lending for gratuitous 
use. 
 
What should have become obvious from these deliberations is the fact, that the motivational part 
should construe the argumentation in a logical order, always starting from the legal provision, then 
evaluating the facts, refining the legal requirements by interpretation, evaluating the details of the 
facts, whether they fit with these refined elements of the law and so on. In each sentence it should be 
clear, what status it has in this regard. Is it just a recollection of the assertions of the parties 
(essentially belonging to the describing part, but recollected here), is it an interpretation of the law, is 
it a demonstration, that the elements of the law are fulfilled by the facts (subsumtion).  
 
One element of the motivating part hasn’t been addressed yet, that’s the consideration of evidence. As 
has been shown once and again, the methodology tries to base the decision on uncontested facts. They 
can be used in the argumentation just by naming them as uncontested. To base a judgment on 
uncontested facts sometimes has the positive effect, that as well the legal argumentation gets a 
reflection of this “uncontested”. If it can’t be avoided, that the judgment is depending on facts, that 
are contested, and evidence has been heard, it then becomes necessary to consider the outcome of the 
evidence, before applying the facts to the law. Judges are not especially good at it, and normally not 
trained thoroughly on this subject. Investigations, though not uncontested, come to the conclusion, 
that juries come in most cases to the same result as learned judges31 However there is one advantage 
of the learned judge, namely that he has to justify his “intrinsic conviction” about his findings of the 
truth. In the judgment he has to report about the results of the hearing of evidence and his evaluation 
of these results. That at least allows the parties, to contest these findings in higher courts. One case of 
a Spanish court went through all the courts up to the European Court of Human Rights32 The court 
held, that a judgment must contain an appropriate motivation, but didn’t go into details. 
 

                                                             
31 See Burnham, op.cit. (Footnote 19) page 120 

32  ECHR, Judgment 21.1.1999 – 30544-96 
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Attachment III - First draft of the Judicial Decision Writing seminar agenda in English and Russian 

 

Draft Seminar Agenda  

 

International seminar on “Judicial Decision Writing Technique: Civil Case” 

April  24-26, 2013 

 

In the framework of cooperation between Institute of Justice under the Academy of Public 
Administration under the President of the Republic of Kazakhstan, American Bar Association (ABA 
ROLI) Program for court system and German Society for International Cooperation (GIZ)  
 
Wednesday, April 24, 2013  

 
9.00 – 9.30 Registration of the seminar participants  

 
9.30 – 10.00 Welcoming speeches: 

• Beibitov M.S., Director of the Institute of Justice;  
• Borissov V.M., Judge of the Supreme Court of the Republic of Kazakhstan, 

Chairman of the Union of Judges of the Republic of Kazakhstan;  
• Tashmulhsmbetova Sh.Zh., Country Director  for ABA ROLI in Kazakhstan;  
• Jorg Pudelka, Director of the GIZ Regional Program “Facilitation of the Legal 

Statehood in the Central Asian countries”  
I Session. Court decision as the act of justice  

Moderator: Beibitov M.S., Director of the Institute of Justice  

10.00 - 10.15 Court decision and legal culture   
Borissov V.M.  

10.15 - 10.30 Judicial decision as a procedural document 
Mamontov N.I  

10.30 – 10.45  Ethics of the judicial decision   
Kuanova 

10.45 - 10.55 Discussion  

10.55 - 11.00 Summing up the 1st session  
Beibitov M.S., Director of the Institute of Justice 

11.00 - 11.20  Coffee-break 
 

II session: How to write judicial decision  

Moderator: Jorg Pudelka  
 
11.20 – 13.00 What is methodic of judicial decision writing?  

Heinrich Schnitger, international expert 
 The specifics of judicial decision writing on public law disputes  

Jorg Pudelka  
 Preparation of the case to the court hearing, court hearing and court decision  

Kuanova I.Z. 
 Discussion  
13.00 – 14.00 Lunch 

14.00 – 16.00 Differences in techniques of court decision argumentation  
Heinrich Schnitger, international expert  

 Specifics of judicial decision writing on cases with indisputable facts  
Heinrich Schnitger, international expert 
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 Specifics of judicial decision writing on cases with disputable facts  
Kuanov I.Z.  

 Discussion  

16.00 – 16.20 Coffee-break  

16.20 – 17.35 
 

Use of the legal writing techniques when writing judicial decision  
Kuanova I.Z. 

 Discussion 

17.35 - 17.50 Summing up the 2nd session  
 

Thursday, April 25, 2013  
 
III Session: Structure and content of the court decision  

Moderator: Mamontov N.I.  
9.00 – 11.00 Procedural requirements to the structure of the court decision  

Mamontov N.I.  
 Claim and its justification  

Heinrich Schnitger, international expert 
 Субсумация при подготовке дела к судебному разбирательству и составлении 

решения 
Heinrich Schnitger, international expert 

 Introductory part of the court decision. Desribing part of the court decision 
Kuanova I.Z. 

 Motivating part of the court decision. Resolutive part of the court decision  
Kuanova I.Z.  
Heinrich Schnitger, international expert 

11.00 – 11.20 Coffee-break 

11.20 -13.00  Correction of the mistakes, typos in the court decision. Rendering of the 
supplementary decision.  
Kuanova I.Z. 

 Group work and its presentation  

13.00 – 14.00 Lunch 
14.00 – 16.00 Specifics of court decision writing on special categories of cases  

Mamontov N.I.  
 Discussion 

 
16.00 – 16.20 Coffee-break 

 
16.20 – 17.50 Interactive task: analysis of the court decisions  
 Discussion   

Cumming up the 2nd day of the seminar  
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Проект Программы 

Международный семинар на тему: «Техника написания  

судебного решения по гражданскому делу»  

 

 24-26 апреля 2013 год 
 
В рамках сотрудничества между Институтом правосудия Академии Государственного 
Управления при Президенте РК, Программы Американской Ассоциации юристов (ABA ROLI) 
по судебной системе и Германского общества по международному сотрудничеству  (GIZ) 
 
Среда, 24 апреля 2013 год 
 
9.00 – 9.30 Регистрация участников семинара 

 
9.30 – 10.00 Приветственные выступления: 

• Бейбитов М.С., Директор Института правосудия; 
• Борисов В.М., судья Верховного Суда РК, Председатель Союза судей РК; 
• Ташмухамбетова Ш.Ж., глава Представительства АВА в Астане; 
• Йорг Пуделька, Директор региональной программы GIZ «Содействие 
правовой государственности в странах Центральной Азии»  

I сессия. Решение суда как акт правосудия 

Модератор: Бейбитов М.С., Директор Института правосудия 

10.00 - 10.15 Решение суда и правовая культура  
Борисов В.М. 

10.15 - 10.30 Решение суда как процессуальный документ 
 Мамонтов Н.И. 

10.30 – 10.45  Этика судебного  решения  
Куанова 

10.45 - 10.55 Обсуждение 

10.55 - 11.00 Подведение итогов первой сессии 
Бейбитов М.С., Директор Института правосудия 

11.00 - 11.20  Кофе-брейк 
 

II сессия: Методика составления судебных решений 

Модератор: Йорг Пуделька 
 
11.20 – 13.00 Что следует понимать под методикой составления судебного решения 

Генрих Шнитгер, международный эксперт 
 Особенности  составления решений по делам из публично-правовых споров  

Йорг Пуделька 
 Подготовка дела к судебному разбирательству, судебное разбирательство и 

судебное решение  
Куанова И.З. 

 Обсуждение 
13.00 – 14.00 Обед 

14.00 – 16.00 Вопрос о различии в технике аргументации судебных решений 
Генрих Шнитгер, международный эксперт  

 Особенности составления решения суда по делу с бесспорными 
обстоятельствами 
Генрих Шнитгер, международный эксперт 

 Особенности составления решения суда по делу со  спорными 
обстоятельствами  
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Куанова И.З. 

 Обсуждение 

16.00 – 16.20 Кофе-брейк 

16.20 – 17.35 
 

Применение юридической техники при  составлении судебного решения 
(Куанова) 

 Обсуждение 

17.35 - 17.50 Подведение итогов второй  сессии семинара 
 

Четверг, 25 апреля 2013 год 
 
III сессия: Структура и содержание судебного решения 

Модератор: Мамонтов Н.И. 
9.00 – 11.00 Процессуальные требования к структуре судебного решения    

Мамонтов Н.И.  
 Требование и основание права требования 

Генрих Шнитгер, международный эксперт 
 Субсумация при подготовке дела к судебному разбирательству и составлении 

решения 
Генрих Шнитгер, международный эксперт 

 Вводная часть  решения. Описательная часть судебного решения 
Куанова И.З. 

 Мотивировочная часть решения. Резолютивная часть  решения 
Куанова И.З.  
Генрих Шнитгер, международный эксперт  

11.00 – 11.20 Кофе-брейк 

11.20 -13.00  Исправление ошибок, описок в решении. Вынесение дополнительного решения  
Куанова И.З. 

 Работа в группах и презентации (задания интерактива: анализ решений, 
цитирование норм) 

13.00 – 14.00 Обед  
14.00 – 16.00 Особенности составления решений по отдельным  категориям дел 

Мамонтов Н.И. 
  Обсуждение 

 
16.00 – 16.20 Кофе-брейк 

 
16.20 – 17.50 Практическое занятие по анализу судебных решений 

 
 Обсуждение  

Подведение итогов второго дня семинара 
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Attachment IV - Draft TOT agenda in English and Russian 

Friday, April 26, 2013  
 
Session IV: Improvement of quality of the judicial decisions  

Training of trainers on “How To Write a Judicial Decision On a Civil Case” Seminar  

Moderator: Inessa Kuanova, Heinrich Schnitger 

 
09.00 – 09.15 Improvement of quality of the judicial decisions  

Mamontov N.I.  
09.15 – 09.30 Introduction of the ToT course  

- what is ToT  
- goals  
- objectives 
- overview of the course 

9.30 – 10.15 Discussion and analysis of the previous 2 days of training 
10.15 – 10.30 Overview of the teaching methods (passive, active, interactive). 

«Learning Pyramid» 
10.30 – 11.00 Qualities and functions of a trainer / facilitator  

 (brainstorming, small group works) 
11.00 – 11.20 Coffee-break  

 
11.20 – 13.00 Analysis of the structure (main phases) of the training  

Methodology of the interactive teaching methods  
13.00 – 14.00 Lunch 

 
14.00 – 15.00 Review of the previous two days of training,  analysis of the teaching methods 

applied 
Questions / Answers Session  
 

15.00 – 15.30 Closing remarks 
Moderator: Mamontov N.I.  
 

15.30 – 16.00 Filling in the evaluation forms. Award of certificates.  
 

Пятница, 26 апреля 2013 год 
 
Session IV: Improvement of quality of the judicial decisions  

Training of trainers on “How To Write a Judicial Decision On a Civil Case” Seminar  

Moderator: Inessa Kuanova, Heinrich Schnitger 
 
09.00 – 09.15 Improvement of quality of the judicial decisions  

Mamontov N.I.  
09.15 – 09.30 Introduction of the ToT course  

- what is ToT  
- goals  
- objectives 
- overview of the course 

9.30 – 10.15 Discussion and analysis of the previous 2 days of training 
10.15 – 10.30 Overview of the teaching methods (passive, active, interactive). 

«Learning Pyramid» 
10.30 – 11.00 Qualities and functions of a trainer / facilitator  

 (brainstorming, small group works) 
11.00 – 11.20 Coffee-break  
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11.20 – 13.00 Analysis of the structure (main phases) of the training  

Methodology of the interactive teaching methods  
13.00 – 14.00 Lunch 

 
14.00 – 15.00 Review of the previous two days of training,  analysis of the teaching methods 

applied 
Questions / Answers Session  
 

15.00 – 15.30 Closing remarks 
Moderator: Mamontov N.I.  
 

15.30 – 16.00 Filling in the evaluation forms. Award of certificates.  
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Attachment V for the CAM outline 

 
Outline for the “Court Administration Overview” Chapters 

I. Country Background 
a. Government Structure/Legal Context 

i. Type of government 
ii. Branches of the government; responsibilities of each branch 

iii. Relevant historical and political context 
b. Relationship of other branches to the judiciary 

i. Independence of the judiciary 
c. Legal and infrastructural framework 

i. Laws establishing/overseeing the judicial branch 
ii. Structure of the court system 

iii. Other relevant entities (e.g., National Judicial Council, Administrative 
Office of the Courts) 

II. Overview of court administration structure 
i. Structure/leadership 

ii. Division of responsibilities 
iii. Relevant entities 
iv. Relevant legal framework 

b. Hiring of Court Administrators 
i. Educational/Professional requirements 

ii. Selection Process 
III. Functions of Court Administrators (as outlined in The Court Administrator: A 

Manual) 
a. Human Resource Management 

i. Recruiting, selecting, training, developing, and counseling court 
employees, establishing ethical standards; administering wage, salary, 
and performance appraisal and reward systems; and facilitating personnel 
matters for judicial staff. 

b. Fiscal Administration 
i. Preparing court budgets; administering accounting, purchasing, payroll, 

and financial control functions; and guiding the budget through state and 
local government review processes. 

c. Caseflow Management 
i. Evaluating pending caseloads; developing and implementing systems that 

support effective calendar management. 
d. Technology Management 

i. Evaluating opportunities for technologies that expand the capacity of the 
court system, including on-line information systems, electronic access to 
data, assessing modern technologies for video and telecommunication 
systems. 

e. Information Management 
i. Developing the capacity to deliver information to decision makers at 

critical events; monitoring system performance to milestones established 
by the court; informing court system employees of events that are outside 
performance measures established by the court and triggering the 
appropriate means of intervention; providing appropriate electronic 
access to court information for attorneys, litigants, governmental 
agencies, and the general public. 

f. Jury Management 
i. Managing the jury system in the most efficient and cost-effective way. 

g. Space Management 
i. Managing physical space to assure access to all citizens, provide 

adequate room for work and circulation, and instill public confidence. 
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h. Intergovernmental Liaison 
i. Acting as a liaison to other governmental agencies and departments to 

promote collaboration, integration of systems, and facilitation of change 
while maintaining the integrity of the court as a separate but equal branch 
of government. 

i. Community Relations and Public Information 
i. Acting as a clearinghouse for the release information to the media and the 

public; collecting and publishing data on pending and completed judicial 
business and internal functions of the court system. 

j. Research and Advisory Services 
i. Identifying organizational problems and recommending procedural and 

administrative changes. 
k. Secretariat Services  

i. Acting as staff for judicial committees or organizations. 
l. Other 

i.  Workload assessment, trust and accountability, performance 
management. 

IV. Role of Court Administrators 
a. Are roles clearly defined? 
b. Are the roles appropriate for the court’s objectives? 
c. Opportunities for job training, career advancement 

V. Challenges in Court Administration 
a. Access to resources 
b. Division of responsibility between judges and court administrators 
c. Budget administration 
d. Creation of an effective and credible management system 
e. Maintaining independence of the judiciary 

 
 


