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3MICT

BCTYVYIIL. Ponbp cynoBux IHCTUTYIIM B peanizamii TPUHIMITYY T€HIEPHOL
piBHOCTI

Cynosi pilieHHs1 y TPYAOBHX cIiopax

PO 3BUIBHEHHS 3 MMOCAaU KIHKM Yy 3B’S3Ky 13 TUM, IO BIATMOBIJIHY
pOOOTY MOKYTh BUKOHYBATH TUTbKH 40JNOBiKY (piwenns €CILI y cnpasi Emel
Boyraz v. Turkey 6io 2 2pyons 2014 poky)

Ipo TMOKJIAJaHHS TPOMAJCHKUX OOOB’SI3KIB TUIBKM Ha YOJIOBIKIB SIK
nposiB auckpuMinaiii (piwenns €CIII y cnpasi Zarb Adami v. Malta 6io 20
yepersi 2006 poxky)

PO BiAMOBY POOOTOMABIS 3MIHUTH POOOUMIA PO3MOPSAIOK IS JKIHKH,
sKa JOrJsiAae MalodiTHboro cuHa (piwenns €CIL/I y cnpaesi Garcia Mateos v.
Spain 6io 19 nromoeo 2013 poxy)

PO TEHJCPHI CTEPCOTHUIHN SK TMIJACTaBy JJIs 3BUTbHECHHS (piuterns
Komimemy 3 nixeioayii ouckpuminayii wooo xcinox y cnpaei P. K. b. npomu
Typeuuunu 6io 24 nromozo 2012 poxky)

npo 3a00poHeHI ISl JKIHOK BuUAM poOIT (piwenns Komimemy 3
JiKeioayii ouckpuminayii uo0o dicinok y cnpasi Ceimaana Medsedesa npomu
Pociiicoroi @edepayii 6i0 25 niomozo 2016 poky)

PO MOIIUPEHHS TPYIOBUX TapaHTii Ha 0Ci0, SKi BXOJATH JI0 KEPIBHOTO
opraHy KOMEpIIIHHOI opraHizailii i 37iHCHIOIOTh HOTO TPEJACTaBHHUIITBO 3a
areHTChKUM a0roBopoM (piwenus Cyoy €C 6io 11 aucmonaoa 2010 poky y
cnpaei C-232/09)

po MpaBo 0coOM, SIKa CKOpHCTajacs MpaBOM Ha JACKPETHY BIIMYCTKY,
IOBEPHYTHUCSA Ha CBOE Miciie pobotu (piwenns Cyoy €C 6i0 20 uepsna 2013
poky y cnpasi C-7/12)

PO TATap AOBEACHHS B CIIOPax MPO MPaBOMIPHICTH BIIMOBH B HaiiMi Ha
pobory (piwenns Cyoy €C 6io 19 keimmus 2012 poky y cnpasi C-415/10)

PO MPABO *KIHOK MEHCIHHOTO BiKy Ha mpaitio (piwenns Cyoy €C 6io 18
aucmonada 2010 poxy y cnpasi C-356/09)

PO 3aCTOCYBAaHHS OJHAKOBUX CTaHAAPTIB (DI3WYHOI TIATOTOBKH JIsS
YOJIOBIKIB 1 3KiHOK (piwenns Bepxoenoco Cyoy Kanaou y cnpasi bpumancvka

Konymbia (Komimem Oepoicasnoi  cuyscoOu mpyoosux 6i0HOCUH) npomu
B.C.G.E.U 6i0 9 sepecnsn 1999 poxky)

PO BIUIUB TCHIICPHUX CTEPEOTHUINIB y TPYIOBHX BITHOCHHAX (pilueHHs
Bepxoenozo Cyoy CIlIA y cnpasi Price Waterhouse npomu Xonkinc 6i0 1
mpashst 1989 poky)

po I[I/ICKpI/IMlHaI_III/IHy HOJIITUKY POOOTOJABLS 3 MUTaHb IIJBUIIEHHS
3apo0iTHOI TaTh i Kap’epHOTO mpocyBaHHs (piwenns Bepxoenozo Cyoy
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Cnonyuenux Illmamie Amepuxu y cnpasi Kopnopayis Bon-Mapm npomu
bemmi J]'oxc ma inwux 6io 20 uepens 2011 poxy)

Cynosi pilieHHs1 y cipaBax, MOB’A3aHUX I3 CEKCYAJIbHUMHU TOMATAHHAMU

npo 000B’A30K poOoTOMaBL yOE3MeYUTH CBOIX MPAIIBHUKIB Bif
CeKCYaJIbHUX JIOMaraHb MPH BUKOHAHHI HUMHU TPYJIOBUX OOOB’SI3KIB (pitueHHs
anenayiunozo cyoy CIIA (Ilyepmo-Piko) y cnpasi Estrella MEDINA—
RIVERA; Omar Cajigas—Quiriones, noopyococs Cajigas—Medina, npomu
MVM, INC. gio 10 xeimus 2013 poxky)

Cynosi pimieHns B cepi cimeilHOTo npasa

Ipo JUCKPUMIHAIINHI TOJOKEHHS 3aKOHOJABCTBA MO0 BUOOPY
npizBuma noapyxoks (piwenus €CILI y cnpasi Burghartz v. Switzerland 6io
22 momoeo 1994 poxy)

PO TMPaBO KIHOK IMICIsA OJPYKEHHS BHKOPHUCTOBYBAaTH CBOE JIBOYE
upizuine (piwenns €CILI y cnpasi Unal Tekeli v. Turkey 6io 16 nucmonaoa
2004 poxy)

PO JUCKPUMIHAIIIO HE3aMIKHIX KIHOK MOPIBHSHO 13 3aMDKHIMU TIpU
ycuHoBNeHHI HUME Jitew (piwenns €CILI y cnpasi Wagner and JM.W.L. v.
Luxembourg 6i0 28 uepsns 2007 poky)

PO MpaBO OAWHOKOI MPHUIOMHOI MaTepi Ha BKa3iBKYy CBOTO iMEHi B
nokyMenTax Ha gutuHy (piwenns E€CILI y cnpasi Goziim v. Turkey 6io 15
ciunsi 2015 poxy)

IpO HEMPOMOPIIIHHO KOPCTKI MpolecyabHl OOMEXKEHHS IIO0
MOJKJIMBOCTI OCKapKMTU CBOE 0AaTbKIBCTBO (piwennss €CIIJI y cnpasi Mizzi v.
Malta 6io 12 ciuns 2012 poxky)

Ipo TPaBOBI HACIIJKM HEBU3HAHHS OJIHOCTATEBUX COIO3IB TIPH
BU3HAYEHHI 00CATY (PIHAHCOBOI OMOMOIM Ha AITEH THUM 13 MOAPYAOKS, XTO
npokuBae okpeMo (piwenns €CILI y cnpasi J.M. v. the United Kingdom 6io
28 sepecns 2010 poxky)

Ipo TMOPYHIECHHS TMpaB Ol0oJOTIYHOTO OaThka depe3 Tmepemady Horo
JOHBKHM 10 MPUHAOMHOI pomauHu 0e3 ioro 3romu (piwenns €CIII y cnpasi
Keegan v. Ireland 6i0 26 mpaesusi 1994 poxy)

CynoBi pimeHHs y cnopax 3 NHTaHb COUIAJBHOIO i MEHCIHHOrO
3a0e3Mme4eHHs

Ipo OOMEXEHHS MpaBa >KIHKK Ha OTPUMAHHS NEHCIT yepe3 1HBaIIIHICTb
Ha TIJCTaBl MPUITYIIECHHS, IO Yy 3B’S3KYy 13 HAPO/DKCHHSIM JIUTHHU BOHA BCE
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piBHO O He mparroBana i He otpuMyBana 0 goxin (piwenns €CIIJI y cnpasi
Schuler-Zgraggen v. Switzerland 6io 24 uepsns 1993 poky)

po BiIMOBY 0c001, SiIKa 3MiHMJIA CTaTh Ha *KIHOYY, B OTPUMaHHI MEHCIl
y 3B’S3KYy 13 JIOCSTHEHHSM IEHCIHHOrO BIKY Ui KIHOK (piwenns €CILI y
cnpasi Grant v. the United Kingdom 6i0 23 mpasns 2006 poxky)

Ipo TPaBO YOJIOBIKIB-BIHCHKOBOCTY>KOOBIIIB Ha JEKPETHY BIAMYCTKY
(piwenns €CIL/I y cnpasi Konstantin Markin v. Russia 6i0 22 6epesns 2012
POKY)

PO BIICYTHICTh JUCKPUMIHAIIT MPU BCTAHOBJICHHI JAEPKABOIO PI3HOTO
NEHCIHHOTO BiKY ISl J)KIHOK 1 4oNoBiKiB (piwenns €CIL/I y cnpaesi Pearson v.
the United Kingdom 6io 22 cepnms 2006 poky)

PO TIPABO YOJIOBIKIB HAa PIBHHUM 13 KIHKAMHU COILIIAIbHUNA 3aXUCT Yy pasi
BTpaTH roxyBanbHuka (piwenns €CILI y cnpasi Zeman v. Austria 6i0 11
uepens 2002 poky)

PO Pi3HI MOJAATKOBI 3000B’A3aHHS ISl OJUHOKUX O€3[ITHUX YOJIOBIKIB
i xiHok (piwenns €CIL/I y cnpasi Van Raalte v. the Netherlands 6io 21
nomoeo 1997 poky)

PO MPABO YOJIOBIKA HA BIMIYCTKY JUIS JOTJISILY 32 AUTUHOIO (pilenHs
Cyoy €C 6io 19 eéepecns 2013 poxy y cnpasi C-5/12)

PO TMPaBO KIHOK, K1 MPAIIOIOTh Ha MIANPHUEMCTBI CBOTO YOJIOBIKA, Ha
coliaibHe 3a0e3MNeueHHs Y pa3i HapOKeHHsT TUTHHU (piwenns Komimemy 3
JiKeioayii Ouckpuminayii wo0o xcinok y cnpaei yume Txi Txyi Heyen npomu
Hioepnanois 6io 14 cepnus 2006 poky)

CynoBi pilieHHs1 3 AIMiHICTPATUBHUX CNIOPiB

PO pi3HI YMOBM HaJaHHS J03BOJIy Ha MPOKUBAHHS B KpaiHi 3aJIe)KHO
BIJl TOr0, ’KIHKa 9M YOJIOBIK IpeTeHAy€e Ha Takuil no3Bin (piwenns €CILI y
cnpasi Abdulaziz, Cabales i Balkandali v. the United Kingdom 6io 28 mpasHs
1985 poxky)

PO TOKJAJCHHS Ha YOJIOBIKIB JOJATKOBUX IOJATKOBUX 3000B’s3aHb
(piwenna €CILI y cnpasi Karlheinz Schmidt v. Germany 6io 18 nunus 1994

PpOKy)
PO HACHIJIKM HEJOTPUMAHHS MOJITUYHUMHU TApTISIMHM BUMOTH IOJO

NpEeACTAaBHUIITBA JKIHOK Yy BHOOpUMX chuckax (nocmawnosa Kuiscvkoeo

anenayitino2o aominicmpamugnozo cyoy e6io 30.09.2015 p. y cnpasi Ne
875/36/15)
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CynoBi pilieHHs1 y clipaBax 11010 HAJIEKHOI MeIMYHOI I0TIOMOTH

PO HEMPABOMIPHY CTEPHIII3AII0 KIHOK, SKI HaJleKaTh J10 €THIYHOI
meHmocTi (piwenns €CILI y cnpasi V.C. v. Slovakia 6i0 8 aucmonaoa 2011
poky, v cnpasi K.H. and Others v. Slovakia 6io 28 keimusa 2009 poky; piwenns
Komimemy 3 nixeioayii ouckpuminayii upo0o sxucinox y cnpagi naui A.C. npomu
Veopwunu 6io 14 cepnus 2006 poxy)

PO HEHAJICKHY MEJAMYHY JOTOMOTY BariTHIN JKIHII, 110 MPHU3BEJIO 0
HApPOJHKCHHS TUTHHH 13 CEPHO3HOI0 TEHETHYHOI0 XBOP00oto (piwenns €CILI y
cnpasi R.R. v. Poland 6i0 26 mpaeus 2011 poky)

PO OCKapKeHHs 3a00poHu abopTiB (piwenns €CILI y cnpasi A., B.
and C. v. Ireland 6i0 16 epyons 2010 poxy)

PO OCKapKeHHsT 3a00pOoHH HapouKyBaTu Baoma (piwenns E€CILI y
cnpasi Ternovsky v. Hungary 6io 14 epyons 2010 poky)

PO OCKAapKEHHSI HECAHKIIOHOBAHOT MPUCYTHOCTI CTYACHTIB-MEIHUKIB
nig vac nojoriB (piwenns €CIII y cnpasi Konovalova v. Russia 6i0 9
arcosmust 2014 poky)

PO HEHAJaHHS HAJIEKHOI MEIWYHOI JIOTIOMOTH, IO TPHU3BEIO [0
cMmepti namientku (piwenns Komimemy 3 nixkeioayii ouckpuminayii uwo0o
arcinox y cnpasi Mapis oe Jlypoec oa Cinea Ilimenmen npomu bpasunii 6io 25
qunusi 2011 poky)

PO BU3HAHHS HEMPaBOMIPHOK BIAMOBM Y 3MIHI CTaTl Ha MiJCTaBi
COIllaJIbHUX TIOKAa3HUKIB, TaKWX SK HAsBHICTh JUTHHH BIKOM 10 18 pOKiB,
BIZICYTHICTh POOOTH TOIIO (nocmarnosa OKPY’HCHO20 AOMIHICMPAMUBHO20 CYOY
M. Kuesa 6i0 19 ciuns 2015 p. y cnpasi Ne 826/16044/14)

CynoBi pilleHHs1 y cnpaBax IIOA0 JOMAIIHbOI0 HACWIBCTBA I I'eHJAEPHO
3yMOBJIEHOT0 HACWJIbCTBA

PO HEBUKOHAHHS JEP’KaBOIO OOOB’S3KY IIOAO BHUPIMICHHS ICHXIYHUX
npoOJjieM YOJIOBiKa, SKHH CHCTEMAaTHYHO BYMHSB aKTH HACHUJILCTBA B CIM’1
(piwenns €CIIT y cnpasi A. v. Croatia 6i0 14 scoemus 2010 poxky)

PO OCKapKeHHS e(peKTHUBHOCTI 3aKOHOAABCTBA B c(pepi monepepKeHHs
JOMAITHBLOTO HacuiabcTBa (piwennss €CIL/I y cnpasi Rumor v. Italy 6io 27
mpasns 2014 poky)

PO HEBWKOHAHHS JEPXKaBOK OOOB’S3KIB 13 IMIUIEMEHTAIlll CHCTEMH
MOKapaHb 3a JIOMAIllHE HACWIbCTBO Ta 3axXOJIB IIOJI0 3aXHCTy JKEpPTB
HacuibcTBa (piwennss €ECILIT y cnpasi Opuz v. Turkey 6io 2 uepsmns 2009 poky)

PO TIOPYIICHHS MMpaBa JUTUHU Ha OCOOMCTY HEJOTOPKAHICTD SIK (opMy
HacunbcTBa (piwenns €CILI y cnpasi Soderman v. Sweden 6i0 12 nucmonada
2013 poky)
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PO HEBUKOHAHHA JEP>KaBOI0 3000B’si3aHb y cdepl MONepekeHHs 1
00poThOM 13 TOOYTOBUM HACHIBCTBOM SIK (DOPMOIO AMCKPUMIHAIIT MO0
KIHOK (piwenus Komimemy 3 nixeioayii Ouckpuminayii wyo0o HCiHOK Y cnpasi
Llaxioa [ioxue npomu Aecmpii 6i0 6 cepnus 2007 poky)

IpO HEBUKOHAHHS JIEPKaBOIO  3000B’s3aHHS 13 3a0e3MeUeHHS
€(EKTUBHOTO 3aXUCTY BiJl CEPHO3HOTO PU3UKY, MOB’SI3aHOTO 3 IMOCSTAHHAM Ha
¢b13uUHy HETOTOPKAHHICTH, (PI3WYHE 1 MCHXIYHE 370pPOB’Sl KIHKH 3 OOKYy ii
KOJIMIIIHLOTO YO0JIOBiKA (piwenns Komimemy 3 nikgioayii ouckpuminayii ujooo
arcinok y cnpasi A. T. npomu Yeopuwunu 6io 26 ciuns 2005 poky)

PO HEHAJIEXKHI YMOBU TPUMAaHHS KIHKHU-1HBAIIA y >KIHOUIN B’ S3HUIII,
II0 CTaHOBWJIO COOOI0 HENMIOJIChKEe W Take, IO NPUHUXKYE TiIHICTH,
noBokenus (piwenns €CIII y cnpasi Price v. the United Kingdom 6io 10
qunusi 2001 poky)

Opo BIUIMB TEHJCPHUX CTEPEOTHUMIB NpPU BHPIMICHHI CHOpPaB MO0

CEeKCYaJIbHOTO HacWiIbCTBa (piwenns Komimemy 3 nixsioayii ouckpuminayii

w000 dicinok y cnpasi P.I1.b. npomu Dininnin 6io 21 nomozo 2014 poky)

npo 00pasnuBe i Take, M0 MPUHIKYE JIFOJICHKY TiTHICTh, TOBOKEHHS II0JI0

JKIHKHU M1 9ac aJIMIHICTPaTUBHOIO apemry (piuwenns Komimemy 3 nikeioayii

OucKkpuminayii wooo xucinox y cnpasi Ilnea Abpamosa npomu binopyci 6io 25
qunusi 2011 poky)
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BCTVYII

[IpaBo € BCEOXOIUIIOIOYUM, TaKUM, IO MPOHUKAE 10 OaraThbOX AaCIEKTIB
KUTTS JIIOJIeH, IHCTPYMEHTOM PEryJiIoBaHHS iX BIAHOCHH. MU BCl € CBiJIKAMU BCE
OUTbIIOT «OpUAUQIKAIID» KUTTS, TOOTO MOLIMPEHHS W OXOIUIEHHS IMPaBOBUM
XapaKTepoM BCe OUTBIIOrO 1 OUTBIIOr0 YHCIIa PI3HOMAHITHUX CTOPIH (ITyOMYHUX i
OpPUBATHUX) colianbHOro kUTTA. [IpaBo 1 mpaBoCcyaass MOXYTh CIHPHUSITH
aKyMYJIOBAHHIO JIIOJIbBMUA CBOiX TaJlaHTIB, PO3KPHBATH MOMJIMBOCTI JUIS iX
peamizarii, BIIKpUBATHA JOCTYI 0 TUX YW IHIINX PECYPCIB ¥ 10 BUKOPHUCTAHHS
rapaHTOBaHMUX iM TIpaB, 3a0€3MeuyBaTH MOXKJIMUBICTb MISITH SK BUIbHI, aBTOHOMHI
YYaCHHUKH CYCHUTHBHUX BigHOCHH .

JIOCSITHEHHSI CHPaBEAJIMBOCTI, Y TOMY YHCJI T€HAEPHOI PIBHOCTI, € METOIO
PO3BUTKY CaMoO IO €001 — BOHO HE BUMAarae J10JaTKOBOTO OOIPYHTYBaHHSI CBOE€I
neobxinHocti®. Tlopsia i3 MM, TeHJepHA PIBHICTb Bifirpae BaXIMBY pOJIb Y
3a0e3MeUeHH] CycnuIbHOro po3BUTKY. IIpoBeneni B wmil cdepl AOCHIIKEHHS
JEMOHCTPYIOTh MO3UTHUBHY KOPEJALII0 MK 3a0€3MEUYECHHSIM I'€HJIEPHOI PIBHOCTI B
npaBax ¥ 3400yTKaMu JJis )KIHOK y COIlajibHINA, eKOHOMIYHIN, TOMITUYHIN cdepax.
VY cBow uepry, BIAMOBIAHI JaHl CBil4aTh, IO MO3UTUBHI JIOCATHEHHS >XIHOK Y
IpPaBOBOMY, COIlaJIbHOMY, €KOHOMIYHOMY CTaTycax CHpPUSIIOTh PO3BUTKY
CycminbcTBA B IOMy°. BIOCKOHATEHHS PABOBOTO CTAHOBHINA JKIiHOK,
YTBEP/UKCHHSI TEHJEPHOI pIiBHOCTI Ta (opMyBaHHS (PAKTUUHOTO TE€HIEPHOTO
OamaHCcy € BaXJIMBUM acCIEKTOM CYCHIJIBHOTO PO3BUTKY. B JeMOKpaTuuHUX
CHUIBHOTAX MPOOJIEMATUKA Y3TrOIKEHHS CIMEHHOTO 1 TPO(ECITHOTO KUTTS KIHKH 1
YOJIOBIKA, HAJaHHS iM MOJKJIMBOCTI 3MIMCHEHHS iX PIBHHUX TPaB MPOTOJIONTYETHCS
ChOTOJIHI SIK OJiHA 13 0a30BUX CKJIAIOBUX y PO3B’sA3aHHI CYCHUIBHUX TPOOJIEM.
JIOoCSITHEHHS TEHJEPHOI PIBHOCTI, BTIJIEHHS 11 B CUCTEMY CYCHUIbHMX BIAHOCHH, —
e Ta pyHIaMeHTaIbHA MIHHICTD, KA 3YMOBIIOE peaabHI 3MIHH B €KOHOMIYHOMY,
TYMaHITapHOMY, COLIIaJJbHOMY BHUMIpax, 1 € MOTYXHUM PE3EPBOM JUIsl MPOTPECY
OyIb-sKO1 Iep KaBH.

! “The Role of the Judiciary in Promoting Gender Justice in Africa” // Accra, Ghana. — 19-21
November, 2008. — Report of the Partners for Gender Justice Conference hosted by the Judicial
Service of Ghana. — P. 10.

2 Nussbaum M. Women and equality: the capabilities approach / Martha Nussbaum //
International Labour Review. — 1999. — VVolume 138. — Number 3. — P. 227-245; Sen A. The Idea
of Justice / Amartya Sen. — Penguin, 2010. — 496 p.

3 Rea Abada Chiongson, Deval Desai, Teresa Marchiori and Michael Woolcock. The Role of
Law and Justice in Achieving Gender Equality / World Development Report, 2012. Gender
Equality and Development. — P. 12.



CynoBa cucrtema, ik OXOpOHELb 1 BAPTOBUI IIpaBa, BIJIIrPAa€ BaXKIJIUBY POJIb B
YCYHEHHI KOHKPETHHUX MpPOSIBIB HECHPaBEUIMBOCTI, SIKI MOXKYTh OyTH BHUKJIMKaHI
COIIIbHO-€KOHOMIYHUMH, TOJITHYHUMH, KYJIbTYPHUMH YW 1HITUMHU (HaKTOpaMHU.
Bona moxe 3a0e3neuuTH KOMIpoMic Yy 3a0e3leyeHHl peani3auii BiJIOBIIHUX
comianrpHux 3MiH. Cam 10 €001 3aKOHOJABUMK TIPUIIAC, HABITh HAWOLIBII
NpPOrPeCUBHUN, HE 3/1aTeH 3a0e3MeunuTH Takl 3MIHM B CYCHUIBCTBI 1032
eheKTHBHOIO CHCTEMOIO 3IiHCHEHHS IPaBOCY 1 . KOHCTHTYILiS He MOXe yCyHYTH
3a0000HM, IO BKOPIHWIUCA B CYCIUJIBCTBI, HE MOXXE IIOJ0JaTH ICHYIOUE
JMCKPUMIHAIIHE CTaBIeHHs . YHIKAIbHICTh CYJZOBHX {HCTAHIIH y 3ab6e3nedeHHi
BTUJICHHSA TEHJIEPHOI pIBHOCTI 3yMOBJICHA THM, IO BOHH, Ha BIAMIHY BIJ
3aKOHOJIABIs, MOKJIWKAHI BHUCTYIMATH 1HCTPYMEHTOM 3a0€3MeueHHs AOTPUMAaHHS
NpaB JIIOJIMHU, CTBOPIOBATH MPOCTIP, B SIKOMY MOXYTh 3HAXOJWUTU BHpa3 inmei i
pi3HOMaHITHI iHTepecH pi3HHX comiambHHX rpym’. CaMe TOMY BHIIPABIAHHM €
TBEp/DKECHHS, 10 Oyab-ska pedopma B cdepl mpaBa, y TOMY 4YHCII Cya0Ba
pedopma, 1110 BIZOYBAETHCS B MEXKaxX MPOLECY IEMOKpaTHU3alli, Ma€ pOOUTH aKLICHT
Ha 3a0es3ledyeHH] NpaB JIOMMHH SK HA PYIIiiiHiA crmi comiampHux 3min’. Ilpu
bOMY Ma€ OyTH HAsIBHUM PO3YyMIHHS TOTO, IO NPHUHIMI T€HAEPHOI PIBHOCTI €
OJIHI€IO0 3 PyHAAMEHTAIBHUX 3acajl IpaBa MpaB JIFOIUHH.

CynoBa cucrema, sika (QYHKIIOHYE HaJICKHUM YHHOM, € BaXXJIHBOIO
(GyHKLI€I0 CYyCNUIbCTBa, IO MepedyBae MiJ BIAJ0K0 IpaBa, 1 HEOOXIJHOIO
epe1yMOBOIO z[eMOKpaTi'1'8. Came TOMYy «Cyajai ChOTOJHI BIIITPAarOTh OLIBII
BaXXJIMBY pOJib, aHIkK paHime. Bonu miggatoTbest OUIBIIIN KPUTHIIL 1 CTUKAIOTHCS 13
HA6araTo GLIBII CKIIAJHUMH THTAHHSMH, aHDK 6YIb-KOIX B icTopii» . CyCIiIbcTBO
JTUBUTHCSI HAa CyJ K Ha IHCTUTYILIIO, IO 3/aTHA BUPIIIUTU CHIpP HAaBITh Yy THUX

* Mahlangu L. and Baloyi M. Redesignation of Courts: bringing justice closer to home // Justice
Today. — 2009. — Volume 1. - P. 4.
> Anleu S. Courts and social change: a view from the magistrates’ courts / Social Change in the
21st Century Conference, 20 October 2005, Queensland University of Technology, Brisbane.
® Gloppen S. Courts and social transformation: an analytical framework / Gargarella R., Domingo
P., Theunis R. Courts and social transformation in new democracies: an institutional voice for the
poor? — Ashgate Publishers, England, 2006. — P. 35.
’ Jlus. : Impediments in the Promotion of the Right to Gender Equality in Postapartheid South
Africa by Nomthandazo Patience. — Ntlama University of South Africa, 2010. — 386 p.
8 Winkelmann Justice Helen. ADR and The Civil Justice System / J. H. Winkelmann // AMINZ
Conference, 2011. — Taking Charge of the Future (6 August 2011) [Enexktponnuii pecypc]. —
Pexum JOCTYITY http://www.courtsofnz.govt.nz/
speechpapers/ADR%20and%20the%20C|V|I%ZOJustlce%ZOSystem pdf.

% Paul G. Kauper. The Supreme Court and the Rule of Law / G. Kauper Paul // Michigan Law
Review. — Vol. 59, Ne 4 (Feb., 1961). — P. 532.



chepax CycmuIbHOTO KUTTS, 10 Iie 50 pPOKIB TOMY BHXOIWIU JaJIeKO 3a MeEXI
cynoBoi ropucaukuii. [lepegaroun taki pyHKIIi cucTeMi IpaBOCys, CYCIIIBCTBO
CTaBUTHCS 10 BUKOHAHHS HEIO CBOIX (DYHKIIIH HabaraTo O1IbII BUMOTIUBO, aH1K J10
TOro. 3BHYANHO, TaKUM PO3BUTOK MO JEMOHCTPYE JOBIPY CYCHUILCTBA JIO
cya0BOi TUIKK Biaau. [Ipote Taka moBipa Mae MicIie JOTH, JOKH € BIEBHEHICTH Y
HE3aJIeKHOCTI Cy/IB i HATE)KHOMY BUKOHAHHI HUMH CBOIX (yHKILii ™.

[IpaBo ¥ chopsimoBaHa Ha #oro edexkTuBHE (YHKIIIOHYBAHHS CHUCTEMa
MIPaBOCYAS BIAITPAOTh KIIIOYOBY POJIb y PO3MOALTI TIpaB 1 pecypciB y BCix cdepax
CyCHUIbHMX BIJHOCMH. BoOHM cCHpsMOBYIOTH (DYHKIIIOHYBaHHS yCIX IHILIHX
IHCTUTYTIB i BU3HAYAIOTh PE3YJIbTATU PO3BUTKY. TOMY AOCTYM JI0 MPABOCYs € HE
TITBKM TIPABOM SIK TaKUM, BOHO TaKOX € 3aCO00M 3a0e3MeueHHs CIpaBeIIMBUX
pesyibTaris’ .

3a3HauuMoO, 110 JOCTYHHICTh NPAaBOCYAJs SK OJIHA 3 OCHOBOIOJOKHUX
BUMOTI BEPXOBEHCTBA MpaBa il He0OX1AHAa YMOBA HaJIekKHOI peasizallii mpas JIOAUHU
BHUCTYIMA€ HEBIJ €MHOI0 MEPEIYMOBOIO COIIaJIbHOI BKJIIOYEHOCTI W KPUTUYHUM
€JIEMEHTOM HaJEKHO (PYHKIIIOHYHOYOT I[GMOKpaTﬁlz. JlocTynHICTh TIpaBOCYIIsS
MO>XHA BU3HAUUTH SIK 3AATHICTh JOJEH, y TOMY YHCI1 OC10, 1110 HajJeXaTh A0 TPy,
K1 TepeOyBalOTh y HECHPUSITIMBOMY CTAHOBHIII, BIANIYKYBaTH ¥ 3100yBaTh
3aco0M 3axHCTy CBOIX IMpaB uepe3 (opmanbHi ¥ HedopmanbHI 1HCTPYMEHTHU
3M1MCHEHHSI MPaBOCY/s, 3T1IHO 13 BU3HAHUMU CTaHJAapTamMHu IpaB JIOJUWHHU, 0e3
3a3HaBaHHS IOPUIMYHUX, TTPOLIETYPHHUX, COLIAIbHO-EKOHOMIYHUX a00 KYJIbTypPHHUX

9 Brennan Gerard. Judicial Independence / Gerard Brennan // The Australian Judicial
Conference. University House, Australian National University. — Canberra, 2 November 1996
[EnexTponnmii pecypcl]. - Pexum JOCTYITY : http://www.hcourt.gov.
au/assets/publications/speeches/former-justices/brennanj/brennanj_ajc.htm.

' Justice  for the Poor, (2011). Justice = for the Poor  Website
http://web.worldbank.org/WBSITE/EXTERNAL/TOPICS/EXTLAWJUSTICE/EXTJUSFORPO
OR/0,,contentMDK:21
172652~menuPK:3282951~pagePK:210058~piPK:210062~theSitePK:3282787,00.html;  Yash
Ghai and Jill Cottrell. The Rule of Law and Access to Justice / in Yash Ghai and Jill Cottrell, eds.
Marginalized Communities and Access to Justice. — Routledge Cavendish, 2010; Maru Vivek.
Access to Justice and Legal Empowerment: A Review of World Bank Practice // Justice and
Development Working Paper Series. — 2009. — Vol. 9. — P. 1; Cappelletti Mauro and Bryant
Garth. Access to Justice: Emerging Issues and Perspectives. — 1979. — Vol. 3; Milan: Sijthoff and
Noordhoff — Alphenaandenrijn; Yash Ghai and Jill Cottrell. The Rule of Law and Access to
Justice / in Yash Ghai and Jill Cottrell, eds. Marginalized Communities and Access to Justice. —
Routledge Cavendish, 2010.

12 Press Release, Attorney General for Australia, A Strategic Framework for Access to Justice
(Sept. 23, 2009) [EnexTpoHHMIA pecypc]. - Pexum JOCTYTy
:http://www.attorneygeneral.gov.au/www/ministers/robertmc.nsf/Page/MediaR
eleases_2009_ThirdQuarter 23September2009-AStrategicFrameworkforAccesstoJustice.
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Oap’epiB. Bumora piBHOCTI, 1 30KpeMa IeHAePHOI pIBHOCTI, — B IIEHTP1 OCMHUCJICHHS,
3a0e3nedyeHHs 1 peasizalii mpaBa Ha IPaBOCY .

JlocTym 10 mpaBOCYIsl € MIMPOKUM TOHSATTAM, SIKE OXOIUTIOE BCl 3aX01u U
MEXaHi3MHM, W0 3a0e3neuylTh JOCTyln JI0 CyAy, M[paBOBOi JOMNOMOTH,
aNbTEPHATUBHUX CIIOCOOIB BHUPIIICHHS CIIOPIB, a TaKOX JOCTYI 10 OpraHiB i3
3a0e3MeUeHHs] PIBHOCTI, YIIOBHOBAXKEHOI'O 3 IMpaB JIIOAUMHU Ta 1HIIUX 1HCTUTYLIMH,
3aBJIaHHAM SIKUX € TMOAOJAaHHS PO3PUBY MDK HOPUIUYHMMM TapaHTISIMH TpaB
JIOMWHM 1 1X (haKTUIHUM BTUIEHHSIM. JlocTym g0 mpaBOCyAjasl OXOIUTIOE, aje He
BUYEPIYETHCS NIPAaBOM Ha €(PEKTUBHUU 3aci0 MPaBOBOTO 3aXMCTY, PIBHUM AOCTYIl
10 CyAy, COpaBEeIMBUI CYJJOBUI pO3ris] a00 MpaBOM HAa OTPUMAaHHS OPUIUYHOIL
normomorn ™

BruinBOBICTh Cy/10BOi CUCTEMH Y 3a0€31€UEHH1 BTUICHHS T€HAEPHOI PIBHOCTI
W TOoJOJaHHI TMPOSBIB JUCKPUMIHAINI 3a O3HAKOW crari abo TeHJepHOi
IIEHTUYHOCTI 3YMOBJIEHA TaKOX THUM, IO CYJJl HAJUIEHI JOCTaTHHO MIMPOKUM
KOJIOM MOXJIMBOCTEH:

BOHHM MOXYTh CTaBUTH TEepe]] CYyJIOM KOHCTHTYI[IHHOI FOPUCIUKIIT TUTAHHS
PO HEKOHCTUTYLIMHICTh TOTO YU IHIIOTO 3aKOHOJABYOIO MOJOKEHHS K TaKOro,
110 HOCHTh JUCKPUMIHAIIMHUN XapaKTep;

BOHM HE MOBUHHI YEKATH MPUHHATTS KOHKPETHOTO HOPMATHUBHOTO MPUITUCY
JUIsl TOro, o0 3a0e3MeUYnTH 3aXMCT BijJ MPOSIBY NUCKPUMIHALIMHOIO CTaBJICHHS,
SIKE€ TPU3BOAUTH 10 IOPYIICHHS TIPaB JIOANHHU;

CyAJll MOXYTh BUHOCUTHU PILIEHHS, CIPSMOBaHI Ha MOJOJAHHS yCTaJICHHUX
TUCKPUMIHAMINHUX TIIXO0/IB 1 MPaKTHK;

BOHU MOXYTh BUKOPHUCTOBYBAaTH Y CBOiX PIIIEHHSX MOBY MDKHApOIHUX 1
perioHaJIbHUX JOTOBOPIB y cdepi mpaB JIOAUMHH (HaBITh SKIIO TaKHil JOrOBIp HE
Oyno patudiKoBaHO; HOTO MOXE€ OyTH BHUKOPHCTAHO SK TEPEKOHJMBE, a HE SK
000B’SI3KOBE JKEPEIIO MpaBa), M0 TUIbKU MIJBUIIUTE JIETITUMHICTD PILICHHS, SKE
BUHOCHUTBHCS TaKUM CYJIOM Yy KOHKPETHIHN CTIpaBi;

Cy[IJli MalTh MOXIMBICTh MPSIMOTO 3aCTOCYBaHHS KOHCTHUTYILIHHUX
MOJIOXKEHB, SIKI FapaHTYIOTh 3aXMCT BIJl JUCKPUMIHALII, 3aKPIILTIOIOTh PIBHICTb,
30KpeMa, TeHIEPHY;

CyUIl MOXYThb 3BEpTAaTUCA JI0 MPEUEACHTHOI MNPAKTUKU MIKHApOIHUX 1
pEerioHaIbHUX CYIOBUX I1HCTUTYIIH JUIs apryMeHTamii BJAacHOi MO3MIIl Y
PO3TJIsIyBaHI CIpaBi TOIIIO.

13 Explanatory report to the Parliamentary Assembly of the Council of Europe Resolution 2054
(2015) “Equality and non-discrimination in the access to justice”, adopted on 24 April 2015.
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Cyni MOXYTh BHUCTYHaTH TOTY>XHUM 3aCO00M COIIAJIbHUX 3MiH, KOJIH 1X
JSUTBHICTh CHPSIMOBAHA Ha TMOJOJIAHHS JUCKPUMIHAILIT U 3a0e3neYeHHs TeHAepHO1
PIBHOCTI, OCKIIBKM iX TIO3WIlS y BIANOBIIHMX NUTAaHHSIX (akTudHO Gdopmye
NOJIITUKY JEp>KaBU B iX BUpilIeHHI. PimieHHs, npuiiHATE B KOHKPETHIM CIpaBi,
MOXE y MOJAJBIIOMY CTaTH 3araJIbHOI0 HOPMOIO JIJISl BCIX aHAJIOTIYHUX BHUIIAJIKIB.
B pesynbTarti, Xoua Nuile HEBEJIUKUN BIJCOTOK JIOJEH 3BEPTAETHCS N0 CYHy JIS
BUPILIEHHS CHIPHOI CUTYyallll, BIUIUB CyAy BUXOJIUTH JAJIEKO 3a MEXKI KOHKPETHOTO
CIIOpPY ¥ MOIIHUPIOETHCSA Ha HabaraTo OUIBII MHUPOKE KOJIO JIFOACH, aHDXK Ti, XTO CTaB
0e3nocepe/IHIM YYaCHUKOM CIIPaBH.

He3Bakaroun Ha BH3HAHHS YKpaiHOH 00OB’SI3KOBMMH 1Jiss ceOe 0a30BUX
MDKHApOJIHUX JOKYMEHTIB y cdepi 3a0e3neueHHs TeHIepHOT pIBHOCTI, 3aKPIMJICHHS
OPUHIUIY HEJUCKPUMIHALIT 3a O3HAKOK CTaTl Ha KOHCTUTYLIHHOMY pIBHI,
MPUAHATTS CIICIIaTLHOTO 3aKOHY MPO 3a0C€3MEUCHHS PIBHUX IPaB Ta MOXKIMBOCTEH
KIHOK 1 YOJIOBIKIB, CTBOPEHHS BIAMOBIIHUX 1HCTUTYLIMHUX rapaHTiil y uii cdepi,
npoOsiemMa JOTpUMaHHS TE€HAEPHOI PIBHOCTI 3aJIMIIAETHCA AKTYaJbHOK s
VYkpainu. Cepea NpUUMH Takoi CUTYaIlll — HU3bKUN PIBEHb 03HAHOMIIEHOCTI CYJI/TIB
13 TO3UTUBHUMHU MPAKTUKAMH «BITI3HAHHS» B KOHKPETHIH CIpaBi BUMAJKY, A€ Mae
MICIIe JTUCKPHUMIHAINS 3a 03HAKOKO CTaTi abo TreHaepy (HaBiTh SKIIO caMa KEpTBa
Tak ce0e He 1MeHTU(IKYE), BUABJICHHS JAUCKPUMIHAIIMHUX TOJIOKEHh YUHHOTO
3aKOHO/IaBCTBA M BHPILICHHS CIPABH 13 YpaxXyBaHHSIM BIANOBIAHUX MIKHAPOIHUX
cTaHaapTiB. Taka cUTyallisi 3yMOBJICHA, BEIUKOIO MIpOIO, BIJICYTHICTIO JOCTYITHUX
NEePeKIaaiB TaKUX «KpalluX MPAKTHK» CYJOBOTO BHUPILIECHHS CIIpaB, MOB’S3aHUX 13
TeHJICPHOIO TUCKPUMIHAITIETO.

Ile BugaHHS TOKJIMKAaHO YCYHYTH ICHylouy mnOporaiuHy. Hamu
MIPOAHAJII30BaHO TPAKTUKY BHPIMIEHHS BIJMOBIIHUX CIOPIB TaKUMH CYJOBUMU
IHCTHTYIISAMHU sIK €Bponelichbkuii ¢y 3 mpaB moauau, Komiter OOH 3 mikBigarii
BCIX (hopMm auckpumiHauii monao xiHok, Cya €sponeiicekoro Coro3y, BepxoBHuit
Cyn CIHIA, BepxoBumit Cyn Kanagu. 3 mpoaHami3oBaHUX PIlIEHb BiAIOpaHO
HaWOLIBII 3HAKOBI 3 METOI O3HAWOMJICHHSI CYJJIIB 13 ICHYIOYHMH IIIJIXO0JAaMHU
BUPILICHHSI CHpaB, NOB’SI3aHUX 13 TE€HAECPHOK JuCKpuMmiHauiero. Kpim Toro,
pillIeHHs MiAI0paHo TaKUM YHMHOM, III0 MPOASMOHCTPYBATH JIOBOJI ITUPOKY chepy
BIIHOCUH, B SIKMX IpaBa iX YYaCHUKIB MOXYTb MOPYUIYBaTUCS CaMe€ BHACIIJIOK
JTUCKPUMIHAIIITHOTO CTaBIIEHHS, ICHYIOUHUX Y CYCHUIbCTBI I€HAEPHUX CTEPEOTHUIIIB
Tomo. HaBeneHi pillleHHs CIYrylOTh MPUKIAJOM TOro, SIK CyJAJ1 BU3HAYAIOTh Y
KOHKPETHUX CIIpaBax, 4u AIMCHO Maja Micle JAUCKpUMIHAIlIS, Ha sIKi 0OOCTaBUHU
3BEPTaIOTh yBary, Ha KOTO 31 CTOPiH MOKJIAAa€ThCs TSrap AOBEACHHS, TOMIO.
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3a3HayuMoO, IO pINIEHHS HA3BaHUX CYJOBUX IHCTUTYLIM MarOTh pi3HE
IOpUIMYHE 3HAYCHHS JJIs1 HAIllOHAJIbHOT IIPaBOBO1 CUCTEMH Y KpaiHH, 1, BiIITOBIIHO,
CTyMmiHb O0OOB’A3KOBOCTI iX BpaxyBaHHA MPU BHUPIIMICHHI BIAMOBITHUX CIpaB
cyaamMu YKpaiHu Takox Oyjie HeOJHAKOBOIO.

Tak, HaWOUIBITY IOPUAWYHY CHIY CEpel BKa3aHWX CYIOBUX IHCTHTYIIIH
MalOTh PINICHHS C€BPONEHCHKOTO Cyay 3 TMpaB JIOAWHHA. SIK BiIOMO, TEKCT
KoHBeH1I1 Mpo 3axUCT MpaB JIIOJWHUA 1 OCHOBOIIOJIOKHUX CBOOOJ, IO 3aKJajiae
OCHOBY CITUTBHMX CTaHJAPTIB TpaB JIIOJAWHHU, SKI BU3HAIOTHCA OJHUM 13 TPHOX
CTOBIIIB  €BPOINEUCHKOI CHCTEMHU I[IHHOCTEH (Mopsia 13 JAEMOKpaTiero 1
BEPXOBEHCTBOM IIpaBa), € JIOBOJI JIAKOHIYHUM. 3MICT 1 3HAUCHHS ii TMPUIHCIB
BEJIMKOIO0 MIPOI0 PO3KPHBAETHCSI caMe y TPAKTHI €BpPOMEHCHKOTO CyIy 3 TpaB
JHOJMHU, 10 OOYMOBIIIOE 3aCTOCYBAaHHS Y €BPOIEUCHKIN IOpPUCHPYAECHIlTI TepMIHA
«1paBo €Bporeiickkoi KOHBeHI» (abo «koHBeHMmiiHe mpaBow)™. IIpemenentHa
npakTuka, BupodieHa CTpacOyp3pbKuM CyJJOM Ha OCHOBI MOJIOKEHb €BPOIEHCHKOT
KOHBEHIIIi, Bce Ounbine i Oumbmie HaOyBae xapaktepy jusS COmmune (3arajJbHOTO
npaBa) y cdepi npas JIIOJAUHHU TIEI MIPOIO, SIKOI0 BOHA «BCTAHOBIIOE HOPMH, IO
MAIOTh IHHHICTh UIS PSdy KpaiH HAIIOrO KOHTHHEHTY»' . B Vkpaiui yxBaieHo
OJIVH 13 HAUIIPOTPECUBHIIINX Y IIbOMY BiTHOIICHH] 3aKOH — 3akoH Ykpainu «IIpo
BUKOHAHHS PIillleHh 1 3aCTOCYyBaHHS TPAKTHKH E€BPOIMEHCHKOrO Cyay 3 TMpaB
moguHm» Big 23 motoro 2006 p. Ne 3477-1V, sxuit y crarti 17 nmpsmo 3aKpiruitoe,
mo «Cyzau 3acTocoByioTh KoHBeHMmio Ta mpaxtuky Cydy SIK juKepena mpasay .
BucnoBnenuii 3akoHOJABIEM MiAX1A MIAKPECToe, MO (QyHAaMEHTaIbHI IpaBa
JIOJMHW 1 OCHOBHI CBOOOJHN, SIKI TapaHTYIOThCS E€BPOMEHCHKOI KOHBEHINIETO,
H1UISITal0Th TIYMAYeHHIO 1 3aCTOCYBaHHIO y HalllOHAJIBHIA MpaBOBIM cHCTeMi 3
ypaxyBaHHAM IpeueAaeHTHoi npakTuku Cyny, a y OUIbII MIMPOKOMY KOHTEKCTI —
MapTh OyTH peami3oBaHi B 00cs31 cranmaprtiB, BupoOneHuXx CTpacOyp3bKuM
cyaom™ .

“ Harris D. J. Law of the European Convention on Human Rights / D. J. Harris, M. O'Boyle, C.
Warbrick. — 3-d ed-n. - Oxford: Oxford University Press, 2014. — 1080 p.

> CampBna M. [Ipeuenentel EBponeiickoro Cyaa mno mnpaBaMm desnoBeka. PykoBonsinue
NPUHIUIBI Cy/IeOHON MPaKTUKHU, OTHOcsIIelcss K EBporeiickoil KOHBEHIIMM O 3alllUTe IMpaB
YesioBeKa U OCHOBHBIX cB000. Cynebnas npaktuka ¢ 1960 mo 2002 r. / M. ne CanbBua. — CII6.:
N3patensctBo «HOpuanueckuit uentp [pece», 2004. — 1072 c.

'® TIpo BHKOHAHHS pillleHb Ta 3aCTOCYBAHHS MPAKTHKH €BPOMECHKOr0 Cyiy 3 TPaB JIOIMHM
[Enextponnuii pecypc] : 3akon Ykpainu Big 23 mot. 2006 p. Ne 3477-1V. — Pexxum noctymy:
http://zakon4.rada.gov.ua/laws/anot/3477-15

o KperoBa 1. 0. TinymaueHHs mpaBa: JOKTPUHH, PO3BUHYTI CBPONEHCHKHM CYyJIOM 3 TIpaB
moauau / Jlucepraiis Ha 3100yTTs HAYKOBOTO CTyNeHs KaHauaara oopuanyHux Hayk. 12.00.01.
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Otxe, aepxkaBu-yyacHulll KoHBeHii moBuHH1 OpaTu 0 yBaru He JUIIE Ti
pimieHHs €BpOMNEICHKOr0 Cyay 3 MpaB JIOJWHU, SIKI BHUHECEHO IIOAO0 L€l
KOHKPETHO1 JIep>KaBH, ajie W pilIeHHs, BUHECEeHI BIAHOCHO TPETIX KpaiH, OCKUIbKH
BOHU MOXKYThb HABUUTH iX, SIK YHUKHYTH MOJIOHUX MOPYIIEHb Yy MalOyTHbOMY 1
BIIMOBIAHUM YHHOM 3MIHHTH BIJIACHY IIPAaBOBY CHCTEMY 1 IIPaBO3aCTOCOBHY
npakTuky . Pimenns CyXy MOBHHHI OYTH CTHMYIOM IS Aep)KaB-y4acHHIb 10
3MiH 1X 3aKOHOJABCTBa Ta MPAaBO3aCTOCOBHOI MPAKTUKH IS TOrO, 100 LHUMHU
JIepkaBaMH HE TMOPYITYBAJIMCh IMpaBa JIOJWHHM 1 100 y MaiOyTHROMY BIJTHOCHO
HUX HE OyJI0 BHMHECEHO PIIIEHHS Yy cHpaBaX, L0 CTOCYIOTbCS THX camMux abo
momibHux muTaHe'. Bimpme Toro, Ilmemym Bepxosmoro Cyay VYkpainnm B
noctaHoBi «IIpo cynoBe pileHHs y MUBLIBHINA CIIPaBD» OKPEMO MIAKPECIIOE, 10 Y
MOTHUBYBAJIbHIA YaCTHHI KOKHOT'O PIIIEHHS ... Y pa3l HEOOX1JHOCTI MarOTh OyTH
nocwianHs Ha KoHBEeHIIII0 Ta pimieHHsS €BPOMENChKOro Cyay 3 MpaB JIOJUHHU, K1
3riiHo 13 3akoHoM Ykpainu Big 23 mrotoro 2006 poxy Ne 3477-IV «lIpo
BUKOHAHHS pIlIEHb Ta 3aCTOCYBaHHS MPaKTUKU EBPONEHCHKOTO Cyay 3 MpaB
JIFOJIMHIY € JUKEPETIOM TIPaBa Ta i UraloTh 3aCTOCYBAHHIO B Iiiil crpaBi» .

[Momo Komitetry OOH 3 mikBimarii AUCKpUMIHAINT OO >KIHOK, TO BiH
BIAMOBIAHO 10 crtated 1, 2 dakymbTaTUBHOrO NPOTOKONy a0 KoHBeHmii mpo
JikBiAamio ycix ¢opMm auckpumiHamili moao xiHoK Bix 7 BepecHs 2000 poky
YIOBHOBa)XEHUN NMPUKUMATHU 1 PO3MVISLAATH 1HAMBIAyaldbHI CKapru BiJ OCIO 1100
NMOpYyIIEHHS TpaB, rapaHToBaHux 1i€l0 KoHBeHIi€o. VYkpaiHa BU3HANIA
kommneTeHiiro Komitetry OOH 3 mikBijamii IUCKpUMIHAIT 110JI0 KIHOK (3aKkoH
Vkpaian «IIpo parudikariro PakyrpbTaTUBHOTO MPOTOKONYy a0 KoHBeHIi mpo
JIKBIAAIO yCiX GopM AMCKpUMIHALIL 11070 KiHOK» Bix 5 uepBHs 2003 poky Ne

— Xapkis, 2015. — 236 c.; ConositoB O. B. 3actocyBanHs €Bponeiichkoi KOHBEHIII 3 TpaB
JrOMHU Ta IpakTuku CTpacOyp3bKOTo cyay B YKpaiHi (3aralbHOTEOPETHYHI acTieKTH): aBToped.
auc. ... kKaaa. ropun. Hayk : 12.00.01 / O. B. Conosiios ; JIbBiB. Ham. yH-T iM. . ®panka. — JL.,
2011. - 16.c.

¥ Bemsmesnu O. A. [Ipo 3acrocyBaHHS mpakTUKK €BPONENUCHKOrO Cyay 3 IpaB JIOAUHU /
bensuesuy O. A. // Bicauk KHY im. Tapaca [lleBuenka. Cep. FOpunuuni Hayku. — 2009. — Ne 81.
- C. 32-38.

¥ JOnkiscoka I'. FO. Eomoriss pom €Bporeiicbkoro Cyay Ha IUISXy 0 TPOLeTypaisartii
dbynnamentanbaux npas / KOnkiscerka I'. FO. // Bicauk Bepxosnoro Cyny Ykpainu. — 2011, — No
7.—C. 19-22.

20 TTocranosa [Inenymy BepxoBnoro Cyny VYkpainu Big 18.12.2009 p. Ne 14 «IIpo cynose
pillieHHs y 1MBLIbHIN cripaBi» // Bicauk BepxoBrnoro Cyny Ykpainu. — 2010. — Ne 1. — Crop. 4.

14



946-IV21). [IpaBoBi mo3wilii, BucioBiIeHI KoMmiTeToM B MOro pilieHHsAX, HE MalOTh
st YKpaiHu 00OB’SI3KOBOI IOPUAMYHOI CHJIM 1 HOCSITh CYTO PEKOMEHIAIINHUMA
xapaktep. OgHaK BOHM MalOTh BpPaxOBYBAaTHCS IMPABO3aCTOCOBHUMHM, 1 B TEPIILY
4yepry CyJ0BHMH, OpraHaMu 3aBJsIKU iX npodeciiiHomy aBToputery. Taki pilieHHs
CIPaBEJIJINBO BBAKAIOTh AKTAMH «M’SIKOTO TIPaBay.

[lomo pimens Cymy €C, To yBara 10 HUX B YKpaiHi Ma€ 3p0OCTaTH 3 OISy
Ha €BpPOIHTErpallifHi IparHeHHs: YKpaiHu. Yroja npo acouiamio Mk YKpaiHoro, 3
omHi€el cTopoHu, Ta €BpomneiicbkkuM Coro30M, €BPONEHCHKAM CITIBTOBAPUCTBOM 3
aTOMHOI €Heprii 1 IXHIMH JIepKaBaMU-WICHAMHU, 3 1HIIOI CTOpOHU (3aKoH YKpaiHu
npo parudikariro Big 16.09.2014 p. Ne 1678-VIIl) Bkazye, cepen iHmoro, Ha
3000B’s13aHHs CTOPIH MOCUJIUTH AI1ajOr Ta CIIBPOOITHUIITBO MO0 3a0€3MeUCHHS
riAHOT Tpalll, MNOJITUKA 3aMHATOCTI, O€3MEeYHUX Ta 3J0POBUX YMOB TIpalll,
COINIaJILHOTO JTaIOTy, COIIaJbHOTO 3aXHCTY, COMIAIIBHOTO 3ay4eHHs, T€HICPHOI
piBHOCTI Ta HenuckpumiHamii (ct. 419). Ha nuiaxy A0 JOCATHEHHS L€l METH —
3a0€31e4YeHHs] TeHJIEPHOI PIBHOCTI Ta PIBHUX MOMJIMBOCTEN JJIs YOJOBIKIB Ta
KIHOK y cepi 3ailHATOCTI, OCBITM Ta HaBYaHHS, €KOHOMIYHOi Ta CYCHUIbHOI
JUSTIBHOCTI, a TaKOXK y mpouect npuiHATTA pimeHsb. Cya €C npuiiHsB LUy HU3KY
pIIICHH OO PIBHOI OIJIATH Tpalll JJis JKIHOK 1 YOJIOBIKIB, KOJH, HE OYIKYIOYH
KPOKIB JIEpKaBU y BUIMPABIICHHI CTAHOBUILIA HEPIBHOCTI, OKpEMi IPUBATHI 0COOU Ta
1HILIaTUBHI TPYyNHU MOYaIW IOAABaTU CKAprd Ha YMHHE 3aKOHOJABCTBO JlepikaB-
yieniB €C. Cya y BiJIIOBiJIb BUHOCUB PIIIEHHS, SIKI Y CBOIO Yepry BIUIMBAJIM Ha
mpoIiec 3aKOHOTBOPUOCTI y 1iK ramy3i. Came Ha piBHI npaktuku Cyny €C Oyio
NEPBICHO BU3HAHO, L0 MPAaBO HA OJHAKOBE CTABJICHHS € OJHUM 13 OCHOBHHX IpPaB
JIOJIMHU, OJTHOYACHO MIAKPECIIOI0UH 1 COolllajbHe 3HAYEHHs 1[boro npuHuuny. Cyn
€C okpecauB pIBHICTh YOJOBIKIB Ta KIHOK SIK TOTajJbHY, aOCOJIFOTHY pIBHICTb.
Koxna JlupexktnBa €C mijmsrae 3acTOCYBaHHIO 3 YpaxyBaHHSIM IPAKTHUKH ii
3acTocyBaHHs, BUpoOJeHoi Ha piBHI Cyny €C.

Pimenns BepxoBuux CymiB CIIA 1 Kanmaaum HaBOASTHCS CyTO 3 METOIO
O3HAWOMJICHHS BITUM3HSHUX MPABHUKIB 13 CHENU(PIKOI0 IOPUAUYHOI apryMeHTaIlil
CYJIOBUX 1HCTaHLIM aHJIIJI0-aMEpUKAHChKOI MPAaBOBOi Tpaguuli y CIpaBax,
OB’ s3aHUX 13 TEHJICPHOI0 JIUCKPUMIHAIIED, HAWOLIBII I[IKaBUMH IPUKIaAaMU
BUPILIEHHSIMA HUMHU MOJIOHUX CIIPaB.

21 3akon Vkpainun «llpo parudikanito PakynbratuBHOro mnpoTokoidy a0 KouBeHuii mpo
JIKBIJAIMipo ycix (GopM TUCKpUMIHAINT MIOA0 XIHOK» Bim 5 depBHs 2003 poky Ne 946-1V //
Odiuiiinnit Bichuk Ykpainu. — 2003. — Ne 26. — Ctop. 41. — Cr. 1271.
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HaBeneni pilieHHs SICKpaBO JEMOHCTPYIOTh: 3aCTOCYBaHHS BiAMOBIIHHMX
MOJIO)KEHb MDKHAPOJHUX 1 PErioHaJbHUX JOTOBOPIB, a TAKOX HAI[IOHAJIBHOTO
3aKOHOJ/IAaBCTBA JI0 PEAJbHUX CHUTYaIlli 3/aTHE BAWXHYTH B HHUX HOBE >KHUTTS,
HaJaTH HOBOTO 3BYYaHHs iX 3MICTY. A IIe B CBOIO YEpry O3Hauae, [0 peaizallis
NPUHIAITY TCHJEPHOI PIBHOCTI ¥ TPUBEICHHS HAIIOHAIBHOTO TIpaBa vy
BIIMOBIAHICT 13 MIKHAPOAHUMHU 1 PETIOHATHPHUMHU CTaHAapTaMu I cdepi He
MOXYTb OOMEXYBaTUCS CyTO (POPMaJIbHUM MEPEHECEHHAM BIJIOBIIHUX MPUIIHCIB
710 BHYTPIITHBOACP)KABHUX aKTiB.
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CYJOBI PILIEHHA Y TPYIOBUX CIIOPAX

Y yvomy po3oini namu mageoeno sumseu i3 piuenv €6poneticbko2o cyoy 3
npas naioounu, Komimemy OOH 3 nixeioayii oOuckpuminayii wjo0o JHCIHOK,
Bepxosnoco Cyoy CIIA i Bepxoswoco Cyody Kaumaou, 6 sAKUX BUKIAOEHO
apeymenmayito cyoié npu GUPIULEHHI HUMU PI3HOMAHIMHUX CHIPDHUX cumyayiu y
cghepi mpyoosux npaso8iOHOCUH, NOB SI3AHUX 3 TEHOEPHOK OUCKPUMIHAYIEN |
TeHOepHUMU CINePeomUnamiu.

Ocobnusuti inmepec cmanosums piwenns Komimemy OOH 3 nikeioayii
OUCKpUMIHAYii w000 HCIHOK, eunecene 25 nomozo 2016 poxy y cnpasi Ceimnana
Meoseoesa npomu  Pociticokoi Dedepayii. [lpeomemom pozensdy cmana
sakpinaena vy Tpyoosomy kodexci P® 3abopona 3anyuamu HCIHOK 00 OKpemux
eudie eadickoi i / abo Hebezneunoi pobomu. AHANOIYHY HOpMY Micmumb i
simyusnanuil Kooexc 3akowuie npo npayto. /o eionosionozo Ilepeniky éxooumo
oinbue nioie 500 3a60ponenux 0ns JHciHok 6udie podbim. Komimem eusznas gpaxm
OUCKPpUMIHAYIT 1l 8KOMpe 3aKIUKAB 0epicas nepeissHymu NnoOiOHI NOJ0NCEHHS
€8020 HAYIOHAILHO20 3AKOHOOABCMEA.

Pimenuss €Bponeiicbkoro cyay 3 npas JwauHu y cnpasi Emel Boyraz v.
Turkey Bix 2 rpyanst 2014 poky (6umﬂ2)22

<...> 3asBHuUlls, rpoMaigHka TypeudnHu, Oya mpu3HadeHa Ha rnocagy odimepa
Oe3neKku y BIAJJICHHI JEp>KaBHOI €JIEKTPUUHOI KoMIaHii. BoHa mpormpaiioBaa
Ha KOHTPaKTHINA OCHOBI Mailke TpU POKH Tepen TUM, sk ii y 6epesni 2004 poky
36inbHuNU uepe3 it cmamo. i Oyno 1oiHQOPMOBAHO, IO BOHA HE MOXKE
MpaIoBaTH Jalli, OCKUIBKA HE BIAMOBIAE KPUTEPISIM «OYMU UON06IKOMY» Ta
«MPONTH BIUCHKOBY ciykOy». Y motomy 2006 poky Cynd BiIMOBHWIM TaHI
boiipas, mocuiarounch Ha momepenHe pimeHHs Bumioro AAMiHICTpaTHBHOTO
Cyny, SIKMil BCTAHOBHUB, IO GUMO2U, SKI CMOCYIOMbCA CLYyHcOU 6 apmii,
0eMOHCmMPYIOmb, WO Y nocada 0yna 3ape3ep8osand 05l KAHOUOAMIi6-40108IKIE,
I wo ysa eumoza Oyna 3aKoHHON, bOepyuu 00 ysazu 0coOIUBOCMI nocaou ma
CYCRINTbHUU THmMepec.

<...> ¥Ypsan BiA3HAuUuB, 110 aH1 cTaTTs &, aHi crarta 14 KoHBeHuii y 1iii cripabi
HE MAIATaloTh 3aCTOCYBAHHIO, OCKUIBKM BOHA CTOCYETHCS IpaBa, sIKE HE €

rapantoBanuM KoHBeHIII€l0, a caMe MpaBa Ha MyOmiyHy ciayxO0y. <...> Ypsn

22 '3 [0OBHHM  TEKCTOM  pilICHHS MOXKHA  O3HAHOMHTHCS 33  ITOCHIAHHSM:
http://hudoc.echr.coe.int/eng?i=001-148271. INepeknaneHo ykpaincbkor OneHoro ['paboBChKOO
ta OJieHO0 Y BapoBOIO.
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MIJKPECINB, M0 BiAMOBAa HAWHATH O0COOy Ha TyONIYHY CIIy)O0y HE MOXKe
BUCTYIIATH MIPEAMETOM cKapru 3a KoHBeHIIi€10.

<...> 3agBHHUIII B CBOIO UEPry BiJI3HAYMWJIA, III0 MICIIeBa BJlaJia MOTOAUIACch Ha il
KaHJIUJATypy Ha MOCaAy CHIBpOOITHHKA CIyx)OM Oe3neku il mpuzHauuia ii Ha
nocajay, Xxo4da OyJjo BiJoMO, [0 BOHA JXKiHKa. TWMM HE MEHIIIEe, BOHA IMpalroBaia
Ha nocazl odiuepa ciayk6u 6e3nexu 3 11 aunus 2001 poky no 17 6epesns 2004
POKY, 1 JIUIIE MOTIM i OyJI0 3BUIILHEHO 3 3aiiMaHOi MOcaju.

<...> €sponeiicekuii Cyn Haragye, mo crarts 14 KonBeniii 3axuimae oci0 y
cB000J, TapanToBaHuX KOHBEHIIi€l0, 0€3 HaleXHOTO OOTPYHTYBAHHS TaKOi
pi3HUII y cTaBieHHl. [le mogokeHHs He Ma€e caMOCTIHHOTO 3HAYCHHS, OCKIJTBKU
JIl€ BUKJIIOYHO y B3a€EMO3B’SI3Ky 13 IpaBamMu 1 cBOOOJaMHU, rapaHTOBAHUMU
IHITUMHA MaTepialbHUMU nojioxkeHHIMu KonBenmii # IlpoTtokomamu 10 Hei.
<...> Jlna toro, moO crtartsa 14 morja OyTW 3acTOCOBaHa, JOCTATHHO, MO0
dakTu, K1 BIAHOCATHCS JO PO3TJSAIYyBaHOI COpaBH, MiAmaaanu mig chepy aii
1HIIIOTO MaTepiaabHOro monokeHHss Konserrnii abo IIpoTokomis mo el <...> VY
it crnpasi CyaoMm Oyio poO3IMVISIHYTO, UM MajO MiCIle MOpPYIIEHHS CTaTTl 8
KouBeHitii, aj1st TOTo, o0 MaTH MOKJIUBICTh 3aCTOCYBATH CTATTIO 14.

<...> Cyn Harajaye, mo npaBo OyTH MpU3HAYEHUM Ha JEepKaBHY CIyk 0y Oyio
crietiayibHO BUKIIIOYeHO 3 KonBeHiii. BiinmoBigHo, BiIMOBA MPU3HAYUTU OCOOY
JIep)KaBHUM CIIY>KOOBIIEM HE MOXE CIyryBaTH MPEIMETOM CKaprd 3a
Kousenmiero.

<...> Cyn ogHak 3BepTae yBary, 1o y Iiid CIpaBi MATaHHS, IKE PO3TIISIA€THCS,
MoJIsiTa€ HEe B TOMY, UM MaJjla 3assBHUIIS MTPABO OYTH MPU3HAYCHOIO HA JICPKABHY
cayk0y. 3asgBHUIII HE CKApKHUThCA Ha caMy IO cOO01 BIJIMOBY HaIllOHAJIHHOI
BIIaI TIPU3HAYUTH 11 Jep)KaBHUM CIIykOoBIleM. Bona, Hampukmaa, He
CKapXUTHCS HA BIJICYTHICTh MOXIIMBOCTI CTaTH JIEP’KABHUM CITY>KOOBIIEM Ha Tiif
TIJICTaB1, III0 B HET HEMae BIAMOBIAHOT KBamidikaliii, HCOOX1THOI /I KaHIUIaTiB
Ha IO TTOCcay. [i mo3wuIist OB’ s13aHa i3 TUM, 10 HAAGHA Pi3HUUA Y 6IOHOUWIEHHI
00 Hel, 3yM0671eHa iT Cmamegor) HA1eHCHICMIO.

<...> [loBepratounck 10 oOCTaBUH mpeacTaBieHoi cupasu, Cya Haramye, 110
3asBHHUIS OyJia 3BUIBHEHA JEPKAaBHUMHU IOCAIOBISIMU 3 11 mocaau y 2004 porri
yepe3 cBorwo cratk. Ha nymxy Cyny, nouamms «npueamune HCUmmsiy
HOWUPIOEMbCL HA ACNEeKMU, MO8 A3aHI 3 0COOUCMOI0 [0eHMUYHICmIo ma
cmammio T00OUHU, WO € HeBI0 'EMHOI0 CKAa008010 ii idenmuynocmi. ToMy maxa
0isl SIK 38IIbHEHHS 3 NOCAOU MINbKU HA NIOCMA8I cmami CNpasise He2amueHUll
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6NIUE HA O0COOUCMICMb NHOOUHU, ii CAMOCHPULHAMMA [ CAMON08A2Y I, SK
Hacniook, Ha ii npueammue Hcumms. KpiM TOro, 3BUIbHEHHS 3asBHUL BIUTMHYJIO
Ha 11 «BHYTPIIITHE KOJI0», OCKIJILKH BTpaTa poOOTH MTOBUHHA OyJia MaTH BIAYYTHI
HACJIJKU JJIs MaTepiaibHOTO J00poOyTy i Hel 1 i ciM'i. 3asgBHHIIS TaKOX
3a3Haja CTpaKJIaHb 1 3aHETIOKOEHHS y 3B s3KY 13 BTPATOIO CBOET mocaau. binbIie
TOTO, 3BUILHEHHS 3asBHUII BIUIMHYJIO Ha IIMPOKE KOJIO ii BIAHOCHH 3 1HIIUMHU
JIOIBMHU, Y TOMY 4YHCIl mpodeciiHoro xapakTepy, 1 Ha ii MOXJIHUBICTh
MpakTUKyBaTH Tpodeciro, ska BiamoBimae 1i kBamidikarii. Bigmosimao, Cyn
JIOXOJIUTh BUCHOBKY TIPO T€, IO CTATTS 8 € 3aCTOCOBHOIO JI0 CKapTH 3asBHUIIL.
<...> 3Baxarwuu Ha BuilleHaBeneHe, Cyn BBaxae, mo crartsi 14 KoueHii
MOXe OyTH 3acTOCOBaHa 10 OOCTaBWH Ili€i CIpaBHW, B3SATa B IOEJIHAHHI 3i
cTaTTero 8, 1 BIAXWISAE 3amepeueHHs Y psy.

<...> Cya BcTaHoBHB, 10 Majo wicie mopymeHHs crtatti 14 Kossenii
(3abopoHa AMCKpUMIHALIIT), TIIyMadeHe y TMOE€AHAHHI 13 cTaTTero 8 (mpaBo Ha
noBary J0 MPUBATHOTO Ta CIMEHHOIO JKUTTS), a TaKOX MopyiieHHs ctatti 6(1)
(TpaBoO Ha CIIpaBEIJIMBUH CY[I) Y 3B’SI3Ky 3 HaJIMIPHOIO TPHUBATICTIO TIPOIICAYPH,
CyNepeuwIMBAM XapaKTepoOM pillleHb, BUHECCHHX BummMm AIMiHICTpaTHBHHM
CynoM Ta BIACYTHICTIO aJ€KBAaTHOTO OOIPYHTYBaHHS Yy pilieHHi Buiroro

AnminictpatuHoro Cyny.

Pimennsi €BponeiicbKoro cyay 3 npas JIOAMHU y cnipasi Zarb Adami v.
Malta Bix 20 gepBHst 2006 poxy (sumsz)>

<...> 3asBHMKA BKJIIOYAJIU J0 CHUCKY MpUCSKHUX HA Manbti 3 1971 no 2002
poky. BiH mpaiitoBaB NpuCsSHKHUM Ta HACTABHUKOM Y TPbOX PI3HUX CHpaBax. Y
1997 poui HOro BUKIMKAIXA 3HOB, ajie BIH BIJMOBMBCS 3 SBUTHUCA 1 HOro
owmrpadyBanu Ha 240 eBpo. BiH BiAMOBUBCS IJIATUTH 1ITpad, OOIPyHTOBYIHOUH
1€ TUM, 1110 MaJia MiCIle JUCKPUMIHAIIIS, OCKUIBKY 1HIII JIFOJU B HOTO CTAHOBHIII
HE MaJldi TAaKOr0 HABAHTAXKEHHsI Ta OOOB’S3KIB 31 CIYKOWM NPUCSHKHUX, 1 110
3aKOH Ta HalllOHaJbHA NpPAKTHKA 3BUIbHSUIA JKIHOK BiJ Yy4acTi y cynl
npucsoKHUX. BiH BuMaras, mo0 HOro 3BUIBHWIN BiJl CIIY)KOU MPUCSKHUM, aje
oro 3asBu Biaxwiuiuch ax A0 2005 poky, Koiu MOro mMpoXaHHs
3aJI0BOJIbHUIIH.

<...> Cyn wnaragas, mo nyHkT 2 ctarri 4 KonBeHuii, skuii 3a00poHse

2 3 [0BHHM  TEKCTOM  pilICHHS  MOXKHA  O3HAHOMHTHCS 33  ITOCHIAHHSM:
http://hudoc.echr.coe.int/eng?i=001-75934. IlepeknaneHo ykpaincbkoro OseHoro ['paboBCHKOIO
ta OJiIeHO0 Y BapoBOIO.
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«IpUMYCOBY a00 000B’SI3KOBY IPAIT0», OXOPOHSIE OHY 3 OCHOBHUX I[IHHOCTEH
JNEMOKpPaTUYHOro cycnuibcTBa. Ha BIAMIHY BiAg OUIBIIOCTI MaTepiajibHO-
npaBoBuXx MojokeHb Konpentii 1 [Iporokomie Ne 1 ta Ne 4 mo mei, crartsa 4
KouBeHiii He nependavae KOJHUX BUKIOYEHB; BIMOBIIHO 0 IMMYHKTY 2 CTATTI
15 KoHnBeHiii BIACTYyH BiJ NependadyeHuX y Hiii 0OOB’SA3KIB € HEMOXKJIMBUM
HaBITh Y HAJ3BHYAHUX OOCTaBHHAX, AKl 3arpOXKyIOTh >KUTTIO Hauii. Tum He
MEHIIEe, MyHKT 3 1i€i CcTaTTi BKa3ye Ha Te, L0 BHpa3 «IpUMycoBa ado
000B’s13K0BA TpaIls» HE TOBMHEH BKIIFOYATH B cebe, inter alia, «OyIb-sIKy Ipalito
a00 ciyx0y, 110 € YaCTUHOIO 3BUYAWHUX IPOMAJCHKUX 000B’ I3KIBY.

<...> Cyn BBaxae, 1O OOOB’S3KOBE BUKOHAHHA (YHKIIH MPUCSKHOTO
3acigaTens, SK e Mae Miciie Ha ManbTi, € OJHUM 13 «3BUYANHUX TPOMAJICHKUX
000B’S3KIBY.

<...> [llpeuenentHe mnpaBo E€BpPONEUCHKOr0 CyAy BCTAaHOBIIIOE, IO
OUCKPUMIHAYISL O3HAYAE BIOMIHHICMb ) NOBOOMCEHHI 3 0COOAMU Y BGIOHOCHO
cxoolcux cumyayiax 6e3 00'€KmusHo2o 1 po3yMHO20 GUNpasoanHs. <...>
HasiBHICTH Takoro BUIIpaBIaHHS Ma€ OIIHIOBATUCS GIONOBIOHO 00 NPUHUUNIE,
AKI 3a38uuaii nepesaxcaromsv y O0eMOKPAMU4YHOMY cychnitbemegi. Pi3HHLS B
CTaBJICHHI MPH peastizallii TOro 4 1HIIOTO MpaBa, nepeadaueHoro KonpeHiiero,
Ma€ HE TUIbKU MepeciiyBaTu 3aKOHHY (JIeriTUMHY) MeTy: cTaTrTs 14 KonBeHiii
BBKAETHCSI TIOPYIICHOI TAaKOX TOJi, KOJIM YITKO BCTAaHOBJICHO BiJCYTHICTH
«PO3YMHOI TPOMOPIIIHHOCTI MDK 3aJISHUMH 3aco0amMu 1 TEpeciiTyBaHOIO
METOIO».

[HIIMMM cllOBaMHM, MOHATTSA JUCKPUMIHALII BKJIIOYAaE€ B ceO€ BUIAJKH, KOJIU 3
0c00010 a00 3 TPyMNoI0 0Ci0 MOBOAATHCS, 0€3 HAJNIEKHOTO OOIPYHTYBaHHSI, MEHIII
NPUXWIBHO, HIXK 3 IHIIUMH, HaBITh SKIIO OUIBII CHPUSTIMBE CTaBJICHHS HE €
Bumororo Konsenmii. Crarrss 14 KonBeniii He 3a00poHS€ BIAMIHHICTH Y
CTaBJICHHI, 5IKa 3aCHOBY€THCS Ha 00'€KTUBHIN OIIHII (PaKTUYHUX 0OCTaBHUH, 110
ICTOTHO PpI3HATBCS, 1, Oyaydd 3aCHOBAaHOK Ha CYCHUIBHOMY 1HTEpeci,
3a0e3nevye crnpaBeIIuBUN OalaHC MDK 3aXHCTOM I1HTEPECIB CYCHIJIbCTBA 1
NOBAroo /10 Ipas 1 cB0OO, rapaHToBaHUX KOHBEHLI€IO.

<...> 3akownu, MO AISTM HAa TOH MOMEHT Ha MambTi, He npoeoOUIU HCOOHOT
PIBHUYT MIJIC YONOGIKAMU [ IHCIHKAMU, HAOLIAIOYU IX DIBHUMU MONCIUBOCAMU
0J151 BUKOHAHHS 0008 'A3K16 NpucsadxicHux 3acioamenis. [[uckpuminayis, npo sKy
WIEThCS, HABIAKHU, 3ACHOBAHA HA MOMY, WO 3AA8HUK 68ANCAE 36UYAEM, STKUM
XapaKTepU3y€EThCSl BEIUKOK KUIBKICTIO (PAKTOPIB, TAKUX SIK CIIOCIO CKJIAJaHHS
CIIMCKIB KaHAWAATIB B MPHUCSKHI 3aciaTeni i KpuTepii 3BIIbHCHHS BiJ HECCHHS
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000B’SI3KIB MPHUCSKHUX 3acigaTeniB. B pesynbrati quwe Hesnaunuili 6i0comox
JHCIHOK 3ANYUAEMbCS 00 BUKOHAHHS 0008 A3Ki68 NPUCAICHUX 3acioamelis.

<...> Cyn BBaxae, 10 OucCKpuminayis, sika nomeuyitino nopyuye Kowneenyiro,
Modice Oymu pe3yibmamom He Juuie 3aKOH00as84ux 3axo0is, ane i cumyayii, aKa
Gaxmuyno ckranacs.

Cyn BiAg3Hauae, 10, SK BUAHO 13 HAJaHUX CTOPOHAMH CTATUCTHYHHMX JaHUX, Y
1997 poiii, Koau 3asBHUKA 3ay4MJIM 1O BUKOHAHHSA OOOB’S3KIB MPUCIKHOTO
3acimaTens, a BiH HE 3’SBHBCS Ha CYJIOBE 3acCiJaHHs, KIJIbKICTh YOJIOBIKIB,
BHECEHMX JI0 CIUCKIB KaHAMJAATIB y MpUCSHKHI 3acimareni (7503 ocobu), B Tpu
pa3u TepeBUINyBajia KiTbKICTh KIHOK (2494 ocobu). Y momepemHiil pik 1
pi3HuIg Oyna 1mie OLIbII ICTOTHOK, OCKUIBKH 1O CIHCKIB KaHIWIATIB Yy
IPUCSKHI 3acifareni Oyiao BHeceHO juiie 147 KiHOK, y TOM 4Yac sIK YOJIOBIKIB
TaM HapaxoByBasiocs 4298 oci6. Cyn TakoX BpakKeHHI Ti€l0 0OCTaBUHOIO, 1110 B
1996 pori 5 xiHOK 1 174 40NOBIKIB peaibHO BUKOHYBAIH O00B’ I3KM MIPUCSKHUX
3acijaresiB Npy Po3rJIs/ll CIIpaB y CyJax.

Ha nymxy Cyny, mi mudpu IeMOHCTPYIOTh, IO T'POMAJICHKUN 00O0B’SI30K
BUKOHYBAaTH (DYHKIIII MPUCSKHOTO 3acifjaTessi MOKJIaAaBCs MEPEeBaXXHO Ha
4OJIOBIKIB. BiJNnoBigHO, Mana micue piznuya y cmaeneHui 00 080X zpyn —
Y0106iKi6 [ JHCIHOK — $KI TIO0J0 IOTO OOOB’SA3KY 3HAXOAWINCh Y CXOXKIN
CUTYyaIlIi.

<...> K BKa3yIOTh MPEICTABHUKH JCPKaBU-BIANOBIIaYKH, 3 1997 poky modaBcs
aJMIHICTPaTUBHUN TMpoOIeC 3pIBHSIHHS KUIBKOCTI YOJOBIKIB 1 XKIHOK, IO
BHOCSITHCS /10 CIIMCKIB KaH/IUJIATIB Y MPUCSKHI 3acigareni. B pesynbrati y 2004
poiti 10 cnuckiB Oyno BHeceHO 6344 sxinku 1 10 195 4osoBikiB, 1O CBITYUTH
PO 3HAYHE 30UIBIICHHS KUIBKOCTI K1HOK, (DaKTUYHO MPUJIATHUX 10 BUKOHAHHS
000B’SI3KIB MPUCSHKHUX 3acimaTtemiB. OgHaK 1€ HE MPUMEHIIYE€ BHCHOBKY ITPO
Te, 0 B TOW Yac, KOJM 3asBHUKA OYyJIO 3aJy4e€HO /10 BHUKOHAHHS OOOB’SI3KIB
MPUCSHKHOTO 3aciaTens 1 BiH HE 3’SBHBCS J0 CyAy, JIMIIE Mi3€pHO HEBEJIHKa
YacTHHA JKIHOK OyJia BHECEHa /10 CIUCKIB KaHIUAATIB y MPHUCSIKHI 3aciateni i
(akTHYHO MOBHHHA OyJia BUKOHYBAaTU OOOB’S3KM MPUCSHKHUX 3acilaTesiB MpH
PO3TJISIL CIIpaB y CyAax.

<...> Cyn Haramye, 1m0, SKIO JACpKaBHUM Kypc abo0 3axi 3arajabHOTO
XapaKTepy HAHOCITh HEMPONOPLIMHY MIKOAY Ipymi 0Ci0, He MOKHA BUKJIKOYATH
MOXJIMBICTh PO3IIHIOBATH I1X SAK JWCKPUMIHAIIMHI, HaBITh SKIIO BOHU HE
CIIpsSIMOBaH1 caMme Ha 1110 rpyny. Kpim Toro, MaroTe OyTH HassBHUMH J1y>K€ Baromi
MIJICTaBU, 1100 BU3HATH PI3HUIIO y CTABJICHHI BUKJIIOYHO YE€pe3 HAJCKHICTD
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ocoOHu JI0 1HIIOI CcTaTi TaKolo, 110 BiAnoBigae KoHBeHIii.

Cyn Bia3HauMB mopyiieHHs crarti 14 (3a0opona auckpuminailii) KonBeHi y
noeaHanHi 13 crarrero 4(3) (d) (3abopona pabOcTBa 1 IMPUMYCOBOI mparii),
BPaxOBYIOUM HEMPOIOPIIiiHI 3ryOH1 HACHIAKY MOJITUKU IIOA0 TPYIH JIIOACH, Ta
BIJIMIHHOCTI Y TPAaKTyBaHH1 YOJIOBIKIB Ta >KIHOK.

Pimenuss €BponencpKkoro cyay 3 npas JoAuHu y cupasi Garcia Mateos
V. Spain Bix 19 awTroro 2013 poxky (6umﬂe)24

<...> 3agBHHUIIA TIpalfoBajla Ha MOBHY CTaBKy B cyrnepmapketi. ¥ 2003 porri
BOHA MOIMpOCHIa POOOTONIABISl CKOPOTUTHU il poOOUYMI yac, OCKUIbKH il OYJI0
MOTPIOHO JOTJISAIATH 32 CBOIM CHHOM, SKOMY HE BHIIOBHHJIOCH IIICTh POKIB.
[Ticns BimMOBH pOOOTONABI BOHA 1HIIIIOBAJIa CYJOBUM PO3TJSAI B CyIl 3
TpynoBux cnopiB. Y 2007 pomi KoHcTtuTymiiiHuii cyjJ BCTaHOBUB, IO IO
BIIHOIIICHHIO JIO 3asBHHIN OyJj0 TMOPYIIEHO NPHUHIMI HEAUCKPUMIHAINT 3a
O3HAKOI0 CTaTl, OCKUIbKM poOOTOJaBEllb MEpPEUIKOKaB i y TMO€IHAHHI
npodeciitnoro Ta cimeiiHoro xuTTa. Y 2009 pomi Kouctutymiiinuii cyn
BCTAaHOBUB, 10 Horo pimeHHs Big 15 ciuas 2007 poky He Oyj0 BHKOHAHO
HAJIG)KHUM YMHOM, OJHAK HOBE DIIIEHHS CyAy 3 TPYAOBUX CIOpIB HE MOIJIO
MaTH TpeIMEeTy po3IMJIAly, OCKUIBKM 3a 1€l Yac CHUH 3asBHULI JOCST
HIECTUPIYHOTO BIKY, 1 CyJ BCTaHOBHMB, WLIO0 3aKpIIUICHHS KOMIIEHCAIll $SIK
aIbTEPHATUBHOIO UIAXY HE OyJI0 mependadyeHo.

<...>

Cyn BCTaHOBUB, 110 MOPYIIECHHS MPUHIIMITY HEAUCKPUMIHAIIT 32 03HAKOIO CTaTi,
K 11¢ OyJ0 BCTAaHOBJICHO HAa KOPHUCTHh 3asBHUIl, HIKOJW HE OyJI0 BUIIPaBJICHO,
BpPaxOBYIOUM T€, IO BIAMOBIJHE PIINIEHHS HE BCTYMWUJIO B CHIY 1 il HE OyJo
npu3zHayeHo KommeHcauio. Cya BUsSBUB mnopylieHHs crarti 6 (1) (mpaBo Ha
CIpaBe/UIMBUN CYAOBHUI PO3TJISA BOPOJOBXK PO3YMHOI'O TEPMiHY) Y TMOEIHAHHI
13 ctarTero 14 (3abopoHa TUCKpUMIHAILT).

'3 [0BHHM  TEKCTOM  pilICHHS MOXKHA  O3HAHOMHTHCS 33  ITOCHIAHHSM:
http://hudoc.echr.coe.int/eng?i=001-116985. Ilepeknaneno ykpaincpkoro OneHoro I'paboBCHKOO
ta OJiIeHO0 Y BapoBOIO.
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Pimenns Komirery 3 gikBigaunii amckpuminanii monao xinok y cnpasi P. K. b.
nporu Typeuunnn Bix 24 mororo 2012 poky (sumsz)®

<...> Aptopkoro noBigomiierHs € nani P.K.b., rpomagsnka Typedaunnn.

<...> 3 uepBHa 2000 poky aBTOpKa MOBIAOMJIEHHS IpalfoBajla KaCHUPOM,
MOJIOAIIMM OYXTaJITEpOM 1 BI3AKHUCTOM Y MEPYKAPCHKOMY CAJIOHI 3 YOJIOBIYUM 1
)iHouuM 3aamu B Kokani. 8 motoro 2006 poky fito ii TpyJ0BOTO JOTOBOPY
OyJI0 IPUNIMHEHO, UMOBIPHO, Yepe3 HaSIBHICTh CKapTU Ha HE1 OJHOTO 3 KJIIEHTIB.
Bona He oTpuMmana Higkoi 1HIIO01 iH(GOpMAIIil PO MOTUBH CBOTO 3BUILHEHHS. Y
CBOEMY IE€PBICHOMY TOJaHHI aBTOPKA IMOCUIIAE€ThCS Ha cBiqueHHs maHi [ ]1., sika
MiATBEPANIIA, 1110, 0 TOTO SK aBTOPKa 3ajuIIiiIa CBOE pobode Micie, OJuH 3
MEHEKEPIB TepyKapHi CchpoOyBaB 3MYCHUTH ii MIAMHCATH TOKYMEHT, SIKHM
CBIIUUTH MPO Te, II0 BOHA CKOpUCTANaci BCiMa CBOIMH TIpaBaMH. 3a
CBITYCHHSIMH TOTO X CBIJKa, MEHEHKEP MOTPOKYBaB aBTOPIIl, 3asBIISIIOUH, 1110,
SKIII0O BOHA HE MIJMHUIIE 1 TOKYMEHT, BIH «IIOMUPUTh YyTKU TIPO ii 3B A3KH 3
IHIIUMHU ~ YOJIOBIKaMW». ABTOpKa, OyAyud 3aMDKHBOKO IKIHKOK, «IYy¥Ke
3MAKaNacsy, Mo Takl YyTKH 3aMoiI0Th 1l Cepio3HOT IIIKOAH, ajie, He AUBIISTYNCH
Ha 1€, BIAMOBUJIACS MIJIUCATH 3rajJlaHuil JOKYMEHT.

10 mororo 2006 poky aBTOpKa Iojaja MEpBICHY CKapry 10 CyIy 3 TPYAOBHUX
CIIOPiB, BUMAararo4u BUIUIATH 1l BUX1JIHOI JOIMOMOTH 1 KOMIICHCAIllT 3arOisTHO1
il IIKOJU, OCKIIBKM i 11 TPYAOBOrO OrOBOpY Oyiia MpUIIMHEHA 0€3 BaroMux
npuurH. ABTOPKa 3asBJIS€, 110 BIAMOBIIHO 10 cTaTTi 19 3akoHy mpo TPyAoBi
BiTHOCHHU POOOTOAABEIH 3000B'I3aHMIA YITKO BUKIACTH MPUYMHHU, 32 SKUMH BiH
HOPUIHUHSE TPYAOB1 BIIHOCUHU 3 MPAL[IBHUKOM.

1 TpaBHs 2006 poKy B CBOEMY 3alepeyeHHI /0 MO30BY poOOTOJaBellb BKa3as,
10 3asBHMIISI HA4eOTO HEOAHOPA30BO OTPUMYBAJIa YCHI 3ayBa)K€HHS ILIOAO ii
MOBE/IIHKY, SKa Cylepeunsia CIy>kKO0Biil €THIll, 1 0 BOHA HE HajJaBalia OJHUX
nosicHeHb. PoOoTomaBelb migKpecanB, 10 3asBHUILIS MOIIMPIOBAJIa HA PoOOOTI
pPI3HOMaHITHI YyTKH, JEMOHCTPYIOYH «BITHOCMHHM BHJHUMOi CEKCYaJbHOT
COPSIMOBAHOCTI 3 0co0aMM MPOTHIIEKHOT CTaTi Ha poOOYOMY MicCIi», SKi
BUXOJIWIIM 332 MEXI1 3BHUaWHUX APYKHIX BigHOCHH. PoGoTO/MaBelb 3asiBUB, 1IO B
JTaHii cdepl TPYAOBOI MISIIBHOCTI IS TPaIliBHUKIB HAJI3BUYAWHO BaKIIMBO
yTPUMYBATHCS HaBITh BiJl HAWMEHIIIOTO MOPYIICHHS MPUHIIUITIB MOPAJIBHOCTI, 1
OpPOCUB CyJ BIOXUIUTH JaHy cKapry. BiH TakoX 3asBUB, II0 aBTOpKa

MOBIJIOMJICHHSI HE Ma€ TMpaBa BHUMaraTd BUIUIATH BUXITHOI JOTIOMOTH 1

2 3 [OBHHM  TEKCTOM  pIlICHHS  MOXKHA  O3HAMOMHTHCS 33  IIOCHJIAHHSM:
http://juris.ohchr.org/Search/Details/1720. ITepexnaneno ykpaincskoro Bosogumupom Ilososo.
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KOMIIEHCAaIlli, OCKUTbKM ii MpeTeH3ii IoJ0 OIuIaTH Mpaii Oyiu 3aJ0BOJICHI B
MOBHOMY 00CS31, 1110 TEPMiH MO30BHOI JTABHOCTI 3a BCIMa CKapramu 3aKiHYUBCS,
110 aBTOPKa ITiAMKCaNa MIaTHKHI BIIOMOCTI 0€3 OyIb-SIKUX 3alepPeUcHb.

[1ix yac cygoBOTO PO3IIISIAY CIPaBU CYyJ 3aCiIyXaB CBIJIKIB, SIKI MPECTABISIOThH
o0uB1 cTopoHH. YOJIOBIK aBTOPKH MOBIIOMJIEHHS 3aCBIIUMB MOPSIHICTh CBOEL
JTPY>KWHH 1 J]aB CBITUYCHHS, 3T1AHO 3 AKUMH KoJjiera 3asBHuIll man 1. Y., 3 skum,
3riIHO 3 YyTKaMH, BOHa Maja 3B's30K, OyB juie apyroM ciM'i. BiH Takox
BKa3aB, IO OLIBIIICTh OJPYKEHUX YOJIOBIKIB, SKI MPAIIOBAIHN B MIEPYKAPCHKOMY
CaJIOHI pa3oM 13 3asBHUIICIO, MAJIM MO3AILII00HI CTOCYHKH 1 10 HOTO ApYy>XKHHA
1HO/II BHCIIOBJIIOBAJIa CBOE PO3ApPATyBaHHS 3 MPHUBOAY TaKOTO CTaHOBHIIA.
Komumras kosnera 3asBami mani I'.J[. mama cBig4eHHS, TIATBEPIUBIIN BEPCIIO
aBTOPKH MOBIIOMJIEHHSI IIPO Te€, 1O Michs ii 3BUIbHEHHS naH [I. Y. nmonpocwus ii
HE TTOJaBaTH MO030B, 1HAKIIIE POOOTOAABEIIb 3BHHYBATUB OM i B TOMY, III0 BOHA
Majia 3B'I30K 3 AKUMCh maHoMm Ha imM's M. . Tlani I'.J]. Takoxx migrBepawia, 1o
aBTOpKA MOBIJOMJICHHS HE Majia »KOJAHUX CTOCYHKIB 3 maHoMm JI. VY. 1 mo, Ha ii
TyMKY, TIpoOJIEeMH aBTOPKH IMOYAIKCS TICIS TOTO, SK BOHA BIIMOBHIIACS JaTH
KJIFOUl B1Jl CBOr0 OyJMHKY 1HIIOMY MEHEIKEpy calloHy nany M.A., sikuii XOTiB
3yCTpPITHCS TaM 31 CBOEIO 3HAHOMOIO, X04a BiH OYB O/IpY’KEHUM YOJIOBIKOM.

Cyn Takox 3aciayxaB CBIIKIB 3 00Ky poboroaasiis. [1an X.V. 3agBuB, 110 oauH 3
KJIIEHTIB HaIlKcaB Ha 3asBHUIO ckapry. Cepej 1HIIUX CBIAKIB POOOTOAABIIA
MeHekep mepykapHi maH M.A. 3asgBuB, mo <...> 3B'A30K MDK aBTOPOM
noBijioMJieHHs 1 maHoM J[. Y. HeraTuBHO MO3HA4YMBCsS Ha ii poOoTi. 30Kpema,
koiu naH /1. V. maB cripaBy 3 KIIl€EHTaMH JKIHOYOI CTaTl, 3asBHULS pearyBajia Ha
11e, JICMOHCTPYIOUYM O3HAKHM PEBHOIIIB 1 BIJBOJIIKAIOYM KOJIET 1 KII€HTIB. BiH
J0/1aB, 110 aBTOpKa moBiaomieHHsa 1 maH [. Y. iinum 3 mepykapHi 1 pa3om
oOimamu, MO aBTOpPKAa KOpPHUCTyBajacs CBOIM 3B'si3koM 3 manom /J[. VY. Ta
MepIoANYHO TPUXOoauiia Ha poOOTy 13 3ami3HEeHHsIM. [IpoTAroMm ocTaHHIX M'ATH
POKIB BOHA HE OOCITyroByBaja KIIEHTIB XKIHOYOI CTaTi, Kl i HE momoOaucs,
nporte 3 ii moBeaiHKow Mupuiucs. <...> [lan M.A. Takox 3asBUB, 1110 3BEPHEHE
W 70 IHIMMX KOJIET HOro MpOXaHHS JaTh HOMY KIIto4Yl BiJ OYJIHUHKY OYyJo
MOB'SI3aHO BUKIIFOYHO 3 WOTO MIPUBATHUM JKUTTSAM 1 HE Ma€ HISKOTO BiTHOIICHHS
10 3asIBHUII.

ABTOpKa 3asBIsi€, 10 3 JIMCTA-BIAMOBIII POOOTOAABIS 1 MOBIIOMIIEHHS PO
NPUIUHEHHS TPYJIOBOTO JOTOBOPY, HAJAAHUX IIiJl Yac CyJIOBOTO PO3TJIAIY, BOHA
«BIIEpIIE JII3HATIACS» TIPO TE, IO Jiisl il TPYAOBOrO JOroBOpy Oyjia MpUIMHEHA 3
OTJISITy Ha «JIEMOHCTPAINIO0 BITHOCHH BHUIMMOI CEKCYaJbHOI CIPSIMOBAHOCTI 3
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ocobamu TIpoTHIEKHOI cTaTi». 6 depBHs 2007 poky aBTopka Tmodana
JOJIaTKOBUIM TO30B, IO CTOCYEThCSA 1i HECHpPaBEIIMBOTO 3BUIbHEHHS. BoHa
3asBWJIA, 110, OCKUIBKKH pPoOOTOAAaBElh CTBEPKYBaB, IO MPUIUHOIO il
3BUIBHEHHS CTaiM ii BigHOCWMHHU 3 manoMm JI. V., ame mpu mpomy man [, V.
3BUIBHEHUN HE OYB, ysi HnogediHKa pobomooasys € «Nposi8oM [eHOEepHOL
OUCKPUMIHAYTL Ha pOOOUOMY MICYL».

<...> 14 Bepecua 2007 poky cyJ NOCTaHOBUB, IO MNPUIIMHEHHS TPYAOBOTO
JTOTOBOpPY OyJI0O HEOOTpyHTOBAaHWM. PO3TISIHYBIIM  TOBIJIOMJICHHS  IIPO
OPUNUHEHHSI TPYJIOBUX BIAHOCHH, naToBaHe 8 mororo 2006 poky, a Takox
MOKa3aHHS CBIJIKIB CTOPIH, Cy/] YXBalluB, 10 POOOTOaBEIh HE HAJAB >KOTHUX
KOHKPETHUX JI0Ka3iB 110,10 IepeOyBaHHsI 3asgBHUIIl Y «BIJJHOCHHAX CEKCYaJIbHOI
CIIPSIMOBAHOCTI 3 0oco0aMu MpOoTUJIekKHOI crariy. Cya NOpUHSAB apryMeHT
aBTOPKH ITOBIJIOMJICHHS MPO T€, [0 HE MOXHA 3asBJIATH, IO 1i dii, Takl 5K
«B1ABIYyBaHHS Kade 1 CHUIbHUN Npuxig Ha poboty» 3 manom /. VY., Oynu
MOPYILICHHSIM CIY>KOO0BOi €THKH, $KE€ BHUMArajo HEralHOro MNPUITMHEHHS
TPYJIOBOTO JOTOBOPY.

<...> [loao nmocunaHHs aBTOPKU MOBIIOMJICHHS Ha Te€, IO ii TPYIOBUM JOTOBIp
OyJ10 MIPUTIMHEHO 332 MOTHBAaMU T€HACPHOI JUCKPUMIHAIII 1 IO B 3B'SA3KY 3 UM
BOHA IMOBMHHA OTPUMATH KOMIICHCAIlII0 Ha TIJACTaBl CTaTTi 5 3aKoHy IMpo
TPYJIOBl BIJHOCHHM, CYJ 3 TpPYJIOBHUX CIIOpiB 3asiBUB PO HEMOKJIUBICTb
CTBEp/KYyBaTH, 10 aBTOpKa Oyja 3BUIbHEHA JIMIIE HAa TIHA MIACTaBi, 0 BOHA
Oyna «oco0oro xxiHO4oi cTaTi». Toil daxt, mo nan /. V. sk 1 paHiie npairoe B
NEePYKApCbKOMY CaJOHl, HE € JOCTaTHIM [JIi BCTAaHOBJIEHHSA TE€HACPHOL
JTUCKPUMIHAIIII.

<...> 3a eunamKom 6iON02IUHUX NPUYUH aDO NPUYUH, NOB'A3AHUX 3 XAPAKMEPOM
pobomu, pobomooaseyb He NOBUHEH Ni00ABAMU HCOOHIU NPAMIU aOO HenpAMil
ouckpuminayii 6y0b-1K020 NpayieHUKA NPU VKIAOEHHI MpPYy008020 002080pY,
BU3HAYEHHI 1020 YMOB, OOMPUMAHHI 1020 NOJIOJHCEHb | NPUNUHEHHS 11020 Oii
yepez cmamov NpayieHUKa abo uepe3 6aiMHICMb ma noJo2u. 3aCTOCYBaHHSA
PI3HHMX CTaBOK OIUIATH HA aHAJIOTIYHMX poOoTax abo 3a mpaifto piBHOI LIIHHOCTI
HE JI03BOJISIETHCS.

3acTocyBaHHsS OCOOJMBUX 3aXHCHHUX IOJOKE€Hb 4Yepe3 CTaTh MpalliBHUKA HE
MOBUHHO CJIYT'YBaTHU MiJCTaBOIO JJIsl BUILUIATU HOoMY/ il OLIbII HU3bKOI 3apIUIATH.
Axkmo poGoTomaBenp MOPYIIy€e BUIEBKa3aHI MOJOKEHHS B MPOIEC] TPYIOBUX
BIJIHOCHH a00 Ha eTaml iX MPUIMHEHHS, MPALIBHUK MOXKE 3aKaJaTH BUILIATH
KOMIICHCAIlT B PO3MIplI A0 YOTUPHOX MICIYHMX 3apIiiaT, a TaKOX
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BIJIIKO/TYBaHHS 1HIIMX 30MTKIB, SIK1 BiH / BOHA TIOHIC / TIOHECTIA.

<...> Tsrap noxa3yBaHHs HasBHOCTI TOPYIICHHS BHUIIE3a3HAYCHUX TOJOXKCHb 3
00Ky poOoTOAaBIIsI MTOKIAIA€ThCS Ha TpariBHUKA. O HAK B TUX BHMAAKaX, KOJIH
OpaliBHUK OOIPYHTOBYE BHCOKY WMOBIPHICTh TaKOTO TMOPYUIEHHS, TATap
JIOKa3yBaHHS TOTO, IO TependadyBaHOTO MOPYIICHHS HE OyJ0, MOKIAAaeThCs
Ha poOOTOAABIIS.

<...> ABropka 3agBisIE, 0 CYOd TPOASMOHCTPYBAJIM  COIIAbHY
yIepeHKEHICTh 1 He BiJpearyBajid Ha TOoW (akT, mo il MOpsAHICTh 1 TPUBATHE
KUTTS TMIAINACS TIOCSATaHHSAM 3 OOKy pOOOTOMABI-4OJIOBIKA 3a CTaTEBOIO
O3HAaKOI, B TOW dYac sK TOBEAIHKA CHIBPOOITHUKIB-YOJIOBIKIB HIKOJHM HE
posrisganacs Kpish NMPU3MY MOpAbHMX Kareropid. bimpme Toro, Tomi sk
HEIMpaBOMIpH1 Jii CHIBpOOITHUKIB-YOJIOBIKIB OyJIM MPOITHOPOBaHI, HEJOBEIECHI
nii aBTOpKHU OyiIM BiA3HAYCHI BArOMOIO MPUYUHOIO JIJIS 1i 3BIIBHEHHSI, OCKIIbKH
Cya 3 TPYJOBHUX CIOpPIB JIMIIIOB BUCHOBKY, IO 3BIILHECHHS OYJI0 HE3aKOHHUM
BUKJIIOUHO 4epe3 Te, 0 poOOTOJaBellb HE 3MIT HaJaTH KOHKPETHUX JOKAa3iB
BCTyIly aBTOPKM B CTOCYHKHM CEKCyaJbHOI CHIpPSAMOBAHOCTI 3 o0cobamu
MIPOTUIICKHOT CTATI.

<...> ABTOpKa CTBEPJIKYE, 10 BOHA € KEPTBOKO MOPYIICHHS MiAMYHKTIB a) 1 d)
nyHkty 1 crtarti 11 KonBenmii. PoborogaBenns crnpoOyBaB mpUMYyCUTH ii 10
MiTUCAaHHA JOKyMEHTa, 3 SKOr0 BHIUIMBA€E, IO BOHA CKOpHCTajacs BCiMa
CBOIMH IIpaBaMH, 3 METOIO MEPEIIKOAUTH MOJaHHIO HEIO BiJIIOBITHOTO II030BY.
B pasi BiAMOBHU BiH MOTPOXYBaB MOIIMPUTH YYTKH TPO TE, IO BOHA Maja
3B'SI3KM 3 1HIIMMU YOJIOBIKaMH. TakMM YMHOM, aBTOPKA Iij1aBajacs I'eHIepHIi
JTUCKPUMIHAIIT — YTUCKaM Ha po004YOMYy MicIl — 3 00Ky poOOTOaBIIs, ajie Cyau
HE PO3MJISHYJIU IF0 TIPoOIeMy 1 He Haaaimu il y 3B'S3Ky 3 IIUM KOMIICHCAIIIFO.
[IpyHIMT pIBHOTO CTaBieHHS OyB TaKOX MOPYIICHWA BHACTIAOK 3BLIBHEHHS
CHIBpOOITHUKA-KIHKHK 3a 11 HEAOBEJACHUN TMO3ANLTIOOHUHN 3B'SI30K Ha pOOOYOMY
MICIII.

<...> Komiter po3riasiHyB [aHe MOBIIOMJIEHHS B CBITJI BCl€i iH(oOpMaIlii,
HaJaHOi HOMY aBTOPKOIO MOBIJOMIICHHS 1 I€PKABOIO-YUACHUIIEIO.

<...> Komirer BBaxae, IO X04a CyJA JIWIIOB BHCHOBKY IPO HE3aKOHHICTH
3BUILHEHHS! 1 TOCTAHOBHMB BHIUIATUTH BUXIAHY JIONOMOTY, BIH HE MPHUILINUB
HAJIC)KHOI yBarm TBEP/UKCHHSM AaBTOPKH TOBIJIOMJIEHHS TIPO HAasBHICTH
TeHJICpHOI JUCKPUMIHAIl 1 MPEeICTaBICHUM Ha MOTO MATBEPKCHHS JTOKa3aM.
Komiter BBakae, 1m0 CyJ HaJaB 3aHAATO BY3bKE TIIYMaueHHS MPUHITUITY
«pIBHOTO CTaBJICHHS», KOJHM BIH 3asiBUB TIPO BIACYTHICTH MOKIJIHBOCTI
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CTBEp/KYBaTH, 110 aBTOpKa OyJia 3BUIbHEHA JIMIIE Ha Til MiACTaBl, [0 BOHA €
0c00010 JKIHOYOI CTaTl, 1 MO TOW ¢akt, mo mad . Y. Ak 1 paHilie npaioe B
IIbOMY TEPYKapChKOMY CaJIOHI, HE € JOCTATHIM JJIs MATBEPIKCHHS TeHACPHOI
nuckpuminaiii. KoMmiTeT BBakae, 1o Cya 3 TPYIOBUX CIIOPIB HE MPUUHSB 0
yBaru Toi (akT, Mo a1 poOOTOMABIIS CIIPaBa, 110 PO3IIISIAETHCS, TPYHTYETHCS
Ha MMOBIpHOMY 3B'sI3Ky aBTOPKHM MOBIAOMIICHHS 3 maHoM J[. V. — MeHemKepom,
0co0010, sIKa HaJlIeHa BJIAJHUMH MOBHOBAXKEHHSMH 1 siKa, OE3CYMHIBHO, Ma€
JEMOHCTPYBAaTH 3Pa3KOBY ITOBEMIHKY 1 Ha SKYy TaKOX IOKJIAIeHO OOOB’SI30K
«YTPUMYBATHUCS HABITh B1J HAMEHIIIOTO MOPYIIEHHS MPUHIIUITIB MOPATBLHOCTI.
<...> KoMiTeT MOCHIIa€ThCI HAa CBOIO MO3UIMIO, IO BUKJIAJEHA B 3arajbHid
pexkomenanii Ne 28 (2010) mpo ocHOBHI 3000B'sI3aHHS Jep>KaB-y4acHUIb 3a
crartero 2 KoHBeHIIli mpo JIKBIJALI0 BCIX (JOPM AUCKPUMIHALII MO0 JKIHOK,
3TIIHO 3 SKOK «BIAMOBITHO 10 MIAMYHKTY C) O0€piHCAU-YHACHUUI NOGUHHI
3a0e3neuumu, w06 cyou 6 0008’a3K080My NOPAOKY 3ACHOCOBY6AIU NPUHUUN
pisnocmi, 3akpinaenuii 6 Koneenuii, a npu maymaueHHi 3AKOHY 6
MAKCUMATILHO MOMCIUGII MIPI BUXOOUIU i3 30008 'A3AHb 0eprHCaAB-YUACHUUD 3d
Konegenuyiero». 3a uux ob6ctaBuH KomiTeT BBaxae, 110 Jep:kKaBa-yyacHULS
MOPYIIMIIa CBOi 3000B'sI3aHHS 3a MYHKTaMU a) 1 C) CTATTI 2, AKI PO3TISAAIOTHCS
cniabHO 31 ctarreto 1 KoHBeHIli BHAcHiiok He3a0e3MeUeHHs 3aCTOCYBaHHS Ha
MPAKTHUII TPUHITUITY PIBHOTO CTABJICHHS, MTepea0adueHoro 3aKOHOM PO TPYA0BI
BIIHOCUHU, 1 €(DEKTUBHOIO 3aXUCTy JKIHOK BiJI OyIb-SIKMX aKTIB T'€HJEPHOI
JTUCKPUMIHAIIII.

<...> KoMirTeT 13 3aHENOKOEHHSM BiJ3HAuYae€, MO0 CyJI 3 TPYAOBUX CIIOpPIB
JKOJIHOTO pa3y HE BHUCJIOBHB HETaTUBHUX KOMEHTAapiB IIOJO IOKa3aHb, JAaHUX
CBiKaMH poOOTOIABIIs, 3aCHOBAHUX Ha T'eHJCPHUX YIEPEKEHHSX, 1 TAKUX, SIKi
MarTh JUCKPUMIHAIIMHUN XapakTep. 3aMICTh TOTO, MO0 BiJIpaszy X BIAXWIUTH
Taki apryMeHTH poOOOTONABI, SIKI SBHO SBJSJIM  COOOI0  TEHIEPHY
JUCKPUMIHAIIIO MO0 ABTOPKM TMOBITOMJICHHS, CYyJ PO3IJISHYB HaBeACHI
po0OTOAaBIIEM JIOKAa3W 1 PETENhbHO IpOoaHaIi3yBaB MHUTAHHS TPO TMOPSIHICTH
JUIIEe aBTOPKW TMOBIJOMJICHHS, MpaIlliBHUKA <OKIHOYOI CTaTi», aje He
MpaIiBHUKIB Y0JI0BIYO0i cTaTi, a came mana M.A 1 mana /[.Y. Cyxa 3 TpynoBux
criopiB 1 Kacariiinuii cy >k0JTHOTO pa3y He BIAXWIIMIIA TIOKa3aHHS pOOOTOMaBIIS
SK BIZJOMOCTI, SIKI TOBHICTIO CTOCYBAJHCSl «IPUBATHOTO >KUTTSI» AaBTOPKHU
noBiioMJieHHs. KOMITET BIIXWJIsS€ TBEPHKCHHS JIePKABH-YUACHHII TIPO TeE, IO
CKapra aBTOPKH TIOBIJOMJICHHSI € SBHO HEOOTPYHTOBAHOIO 1 HEIOCTaTHBO
MIIKPITUICHOIO I0Ka3aMH, OCKUIBKHA BOHA HE TOpKaiacs Oyb-sIKUX COIlaJbHHX 1
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KyJIbTYpPHUX MOJEJEH, A 3MIHM SIKMX JiepKaBa-ydyacHHMIlSI He 3abesrneuunsia
NpUUHATTS HaleXXKHUX 3axonaiB. Kowmiter BBakae, 110 B CcIpaBi, skKa
PO3IIISIIAETHCS, CYO0BULl PO321a0 IPYHMYBABCS HA CMEPEOMUNHOM) VAGLEHHI
npo He2amusHUll Xapakmep NO3AuLIIOOHUX 36'A3KI6 JICIHOK, Npo me, o
nO3aUII00HI 38'93KU € NPUUHAMHUMU Ol 4OJ08IKI8, ane He OJisl JHCIHOK, I Wo
Juwe HCIHKU 30008'A3aHI «YMPUMYBAMUCS HABIMb 810 HAUMEHUO20 NOPYUIEHHS
NPUHYUNIE MOPATbHOCLY.

KowmiTteT migkpecmtoe, 1mo s moBHOI peanizarii KoHBeHtii xeobxiono, wob
oeporcasu-yuachuyi He MIiNbKU BHCUBANU 3aX00i8 U000 JNiKeidayii npamoi i
HenpamMoi OUCKpuMiHayii i peanrbHO20 NOJINUIEHHS CMAHOBUWA JICIHOK, a U
SMIHIO8ANU | MPAHCHOPMY8ANU TeHOepHI cmepeomunu ma JAiKeioyealu
NOMUNIKOBI TeHOepHi CMepeomunti YAeleHHs, AKI € 2IUOUHHOIO NPUHUHOI |
HACTIOKOM OUCKpUMIHAYIL no ei0HowenHlo 00 dcinok. KoMITET BBaxae, MO
TeHJIEPHI CTEPEOTHIM BKOPIHIOIOTHCS 3a JOTIOMOTOI0 HaWpi3HOMaHITHIIINX
Croco0iB Ta 1HCTUTYTIB, BKJIKOYAIOUM 3aKOHU 1 MPABOBI CUCTEMHM, 1 IO BOHHU
MOXYTh YTBEPKYBaTHCS JIep)KaBHUMH CyO0'€éKTaMH BCIX TUIOK 1 BCIX PIBHIB
BJIaJM, a TAKOXX IMPUBATHUMH CyO'€KTaMu. Y cCHpaBl, IO PO3IJIAJAETHCA, 5K
BBakae Komiter, cyn 3 TpyJOBUX CIOpPIB OJHO3HAYHO JOMYCTUB, II00 HOro
BHCHOBKHM, 3aCHOBaHI Ha 3aKOHOJABCTBI 1 (hakTax, MOTpamuid Tij BIUIUB
crepeoturiB, a KacamiiiHuil cyj, B3araji He B3SIBUIM JI0 YBaru I€HACPHHIA
aCIeKT, 3aKpiMuB TEHACPHI CTEPEOTHUIH MIOAO pOJl JKIHOK 1 YOJOBIKIB,
3aCHOBAH1 Ha MPUUHSATTI TOTO, 110 YOJIOBIKM MOXYTh MaTH MO3aIUTIO0OH] 3B'sI3KH.
Tomy Kowmiter poOUTh BHUCHOBOK MpO T€, IO JEpKaBa-y4yaCHUIIS MOPYIIUIa
OyHKT a) ctarti 5 KoHnBeHiii.

[Io cTocyeTbcsa TBEPIKEHHS aBTOPKU MOBIJOMIJICHHS HPO TE, 110 A0 TOTO 5K
BOHAa IIOKMHYJIa CBOE€ poOoYe Micle, BOHA IMiAgaBajacs «IbKyBaHHIO» 1
nepeciilyBaHHsiM 3 OOKy TpelIcTaBHHKAa poOOTONaBIsl, a came OJHOIro 3
MEHEKEPIB MEePYKAPCHKOrO CAJOHY, SKHM 3MyIIyBaB i MIAMKCATA JOKYMEHT
npo Te, 1o i OyJ0 BUIIAYEHO BCE HAJEKHE 1 1[0 BOHA CKOpHCTAlacs BCiMa
CBOIMHM MpaBaMH, 1 MOTPOKYBAB il y BUMAJAKY BIJIMOBH MOIIMPUTH YYTKH PO TE,
[0 BOHA MaJjla «IIO3alUII0O0H] 3B'S3KM 3 IHIIMMH 4YoJoBiKamu», Kowmirer
3a3Havae, MO SKOM aBTOpKa IIOBIOMIICHHS MiAmucaiga Ied JTOKYMEHT B
pe3yJibTaTi BYNHEHOTO Ha HEl THUCKY, BOHA HE Maja O MOXJIMBOCTI MOJATH M1030B
npoTu cBoro poboromaBiia. KomiTeT BBakae, 10 BUYMHEHHH Ha aBTOPKY
MOBIJJOMJICHHSI TUCK 1 XapakTep MOrpo3 1 MepeciilyBaHb MOB'A3aHl 3 TUM, LIO
BOHA € JKIHKOIO 1, KPIM TOTO, 3aMI>KHBOIO JKIHKOIO, 1 I1€ SBJIIE€ COO0I0 MOPYIICHHS
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OPUHIMIY pIBHOrO cTaBiieHHA. KomiTeT Takox BBaxkae, 10 O0OOB'SI30K
poOOTONABIIsl YTPUMYBATUCS BiJI TEHJIEPHOI JAUCKPUMIHALI, BKJIIOYAIOYU
TIepecyiIyBaHHs, HE TMPUIUHSIETHCS TICS PO3IpBaHHS TPYAOBOTO JIOTOBOPY. Y
cripaBi, 1o posrisigaeTbess KomiTeT 3a3Hadae, mo poOOTOJaBEIb HE TUIHKU
MOTPO’KYBaB aBTOPIII MOBIJOMJICHHS TOIIMPEHHSM YYyTOK MPO ii WMOBIpHHIMA
MO3aINIIIOOHUHN 3B'SI30K, a ¥ CTBEP/UKYBaB B CyJi 3 TPYJOBHX CIIOPIB, 110 BOHA
JEMOHCTpPYBaJia «BIJIHOCMHU BUJIUMOI CEKCYaJIbHOI CHPSIMOBAHOCTI 3 0co0amu
MPOTHIICKHOI CcTaTli HA poOodYOMYy MicIli». Y CBITJII BHIIeHaBeaeHOro Komiter
BBa)Ka€, M0 CTaBJICHHS JIO aBTOPKM TOBIJOMJIEHHS 3 OOKY KOJHUIITHBOTO
poOOTO/IaBIsI B KOHTEKCTI HE3aKOHHOTO PO3ipBaHHS 1i TPYJOBOTO JOTOBOPY B
pe3yibTaTi MOPYIICHHs ii MpaBa Ha MpaIl0 Ta PIBHE CTABJICHHS SIBISE COOOIO
TeHJIEpHY AUCKPUMIHALIIO 332 3MICTOM MiAMYHKTIB a) 1 d) myHkty 1 crarti 11
KonBeHI1ii, 1 TOMy aBTOpKa MOBIJOMJICHHS CTajla KEPTBOK MOPYIICHHS CBOIX
mpaB, nepen0adyeHuX [IMMH MOJ0KECHHIMHU.

Pimennss Komirery 3 sikBigaunii nuckpuminamii momo KiHOK y cnpasi
Ceitiiana MeaBeneBa npotu Pociiicbkoi @eaepanii Big 25 awtoro 2016 poky
(6ums2)*®

<...> V¥ 2005 poui CpiTinana MenBejeBa 3aBepiliiiia HaBYaHHS 32 CHEIIaIbHICTIO
cynHoBojis, 13 1 uepBHs 2012 poky ii Oyn0 npuiHITO Ha POOOTY BOJIISI-MOTOPUCTA
1o CaMapchKOro piukoBOTO Maca)KUPChKOrO MIANPUEMCTBA, SIKE € TOBAPUCTBOM 3
00MEKEHOI0 BiAnoBiganbHicTIO. [i Npu3HaYeHHS OYIO CXBAJIEHO 3aCTYIIHUKOM
JTUPEKTOpa KoMMaHii. 29 yepBHS TOro K POKYy il OyJI0 3BUIBHEHO 3 TIOSICHEHHSIM, IO
YVKIJIQJIEHHS 3 HEI0 TPYAOBOIO JOTOBOPY CynepeuuTh CT. 253 Tpy10BOro Kojaekcy i
noctaHoBl ypsiay Ne 162, B sAKii mepepaxoBaHo mpodecii, 3a00poHEeH] I KIHOK
a00 Taki, 1[0 BUMAraroTh JUIsl HUX MEBHUX OOMeExeHb. <...> Cepej 3a00pOHEHUX
Ha3BaHO pPoOOOTY Bomisg-motopucTa. OpHAK JAOJATKOBO  3ayBa)KEHO, IO
poOOTONABEIL MOXKE MPHUIHATH PIIICHHS MPO BUKOPUCTAHHS TMpali XIHKK Ha
3a00pOHEHIN Mocajl, SKIIO AJIA Oro CTBOPEHO Oe3me4yHl yMOBH podoTu. <...>
[Tpu oMy Ha 3aKOHO/JABUOMY PIBHI HEMA€ >KOJHOTO IMOSICHEHHS, YOMY BKa3aHa
poboTa € MIKIATUBOIO JJIsl 3I0POB’ ST KIHOK.

<...> Ilani MexaBeneBor Oyia0 MOAAHO MO30B JO CYAy 3 METOK NPUMYCHUTHU

KOMIAHII0  CTBOPUTH  O€3MeuHi yMOBH  POOOTH, HEOOXImHI I i

26 3 IIOBHUM TEKCTOM piHIeHHH MO>Ha O3HAIlOMHUTHCS 3a INOCUJIaHHSM:
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CEDAW%2f
C%2f63%2fD%2f60%2f2013&Lang=en. [TepexinaneHo ykpaincbkor OneHOH YBapoBOI.
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mpareBiamTyBaHHsi. B cymi BoHa mnocwianacs Ha npunucu KoHcTuTymii 1
TpynoBoro kojaekcy, sKi TapaHTYIOTh I€HACPHY pPIiBHICTh, PIBHE CTaBJICHHS O
YOJIOBIKIB 1 JKIHOK Ta 3a00pOHSIOTH TCHACPHY AUCKPUMIHAII B TPYJOBHUX
BiIHOCHHAX. <...> Auje 11 mo30B Oyyo BiaxwieHo. HaiioHanbH1 Cyau BKa3aju, 110
BCTaHOBJICHA 3abopoHa HE MOpyIIy€e paBo 3asIBHUIII Ha
MpaIeBalITYBaHHA,OCKUTPKA 3aXHIMAa€e i1 Bl MKIJJIMBAX YMOB TIpaili, sKi
HETaTHMBHO BIUTMBAIOTh HA Hei 1 Ha ii penpoaykTuBHE 370poB’s. KpiMm Toro, cyn
nocwiascs Ha no3uiiio Koncrurymiinoro Cyny Pl (pimennst Ne 617-O-O Big 22
oepesnst 2012 p.) y cmpaBi, ska cToCyBamacs 3a00pOHH Ui KIHOK CTaBaTH
MOMIYHUKAMU MAIIMHICTIB €JIEKTPOMOI3/IIB.

<...> JepxaBa-y4yaCHHIII HE 3amepedye, 10 aBTOpka Oyja TiajgaHa
nu(epeHI1ioBaHOMY CTaBJICHHIO 3a O3HAKOKO CTaTl, aj€ TaKe CTaBJICHHS Oyio
nepeadaYeHo HalllOHAJIBHUM 3aKOHOJABCTBOM 1 € CKJIQJOBOIO CHEIIaIbHUX 3aXO0/IiB
13 3aXHUCTY JKIHOK Yy MEBHHUX cepax 3ailHATOCTI Yepe3 MPUUYMHHU, MOB’s3aHi 3 iX
(13MYHOI0 PUPOJIOIO, & CaMe iX 3JaTHICTIO CTaBaTH MaTEPSIMH, & TOMY TaKl HE CII1]
BBa)KaTH JUCKPUMIHAIIITHUMH.

<...> KowmiTeT BBaxae, 10 3aeaivbHa 3a00POHA, 5IKA 3ACMOCOBHA 00 B8CIX JHCIHOK,
He3aNeMNCHO BI0 iX 8iKY, CIMeliHo20 CMAaHy, 30amHoCcmi abo baxcaunHs mamu oimel,
npeocmasisie cobo NopyuleHHs npas <...> Ha Pi6Hi i3 Y0JI08IKAMU MONCIUBOCMI
npayesiaumy8ants i c600600y subopy npodgecii ti micys pobomu.

<...> BiamoBigHe 3aKOHOJIABCTBO «B1A0Opa)ka€ CTIMKI CTEPEOTHUIIN MO0 POJICH 1
00OB’s3KIB JKIHOK 1 YOJIOBIKIB y pOJMHI W B CYCHUIbCTBI, SIKI CIPHUSAIOTH
30€peXKEHHIO TPAIULIMHUX pOJIEH KIHOK SIK MaTepiB 1 JAPYKHUH, MIAPUBAIOTH
COIIaIbHUI CTAaTyC KIHOK 1 iX OCBITHI i mpo(eciiiHl MepCIeKTUBH.

<...> Kowmitery He OyJi0 HagaHO >KOAHHMX JAHUX TPO TE, M0 BKIIOYCHHS MOCATU
MOTOPHCTA-PYIBLOBOTO JI0 CIIHCKY 3a00pOHEHUX Mpodeciii OOTpyHTOBYETHCS TUMHU
YU 1HITMAMHA HAYKOBUMHM JIOKa3aMH, siki O MiATBEPKYBAIH, 1O 1151 TIpodecist MOKe
OyTH IIKiIJTUBOIO JIsI PETPOAYKTHBHOTO 3/I0POB’ S KIHOK.

<...> Pocigs sax kpaina-ygacHuns KouBeHIli mnpo JikBijgamito BCix GopMm
JUCKPUMIHALIT IIOJ0 ’KIHOK Ma€ CTBOPUTH O€3MEYH1 YMOBHM Mpalll B YCIX Tayry3six
MPOMHMCIIOBOCTI 3aMICTh TOTO, 00 TMEPEMIKOKATH MPAIIeBIAITYBAHHIO KIHOK B
NmeBHUX cdepax W 3anuIIaTH CTBOPEHHS OE3MEYHUX YMOB TMpaill Ha PO3CY.
poboronaBus. <...> Kpim Toro, Pocis 3000B’s3aHa 3a0e3reuyBaTv 3aXHUCT
PENPOAYKTUBHOTO 3/I0POB’ ST PIBHOIO MIPOIO JIJIS ’KIHOK 1 JIJIST YOJIOBIKIB.

<...> Yepes BiAMOBY B MpalleBIAMITYBaHHI 3aIBHUIIS ONUHAETLCS B CUTYaIlil, KOJIU
BOHA HE MOKE€ 3apoOisiTH co0i Ha KUTTSA 3a JONOMOrow mpodecii, skiii BoHa
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HaBuanacs. <...> KoMiITeT 3akjMKae HaJaTH 3asSBHUII HAJICKHE BIIIIKOTYBaHHS
3aBAAaHOI IIKOAM, @ TAKOK MOJIETIIMTH JOCTYII 3asBHULI 10 poOOTH, IS SIKOT BOHA
Ma€e HeoOX1aH1 KBaji(iKaIiro.

<...> Kowmirer 3aknukae Pociiiceky Denepariiro:

- TMEperJisiHyTHU i BHECTU 3MIHHM J10 cTatTTi 253 Tpy10BOTO KOJIEKCY;

- TEepIOJIMYHO MEeperisiaTy, 3MIHIOBATH M CKOPOUYBaTH Mepesiik 3a00pOHEHUX
npodeciit abo mpodeciit, JOCTyn A0 SKUX OOMEKEHO, TAKUM YHWHOM, 1100 BOHU
3aCTOCOBYBAJIUCh CyTO JIsl OXOPOHW MaTEpPUHCTBA W 3a0€3MEeUeHHs CHeliaTbHuX
YMOB JIJIsl BariTHUX K1HOK 1 K1HOK, 1110 TOYIOTh TPYJIIO0;

- CHOpPUATA W TOJNIETHIYBaTH JOCTYH J>KIHOK N0 IUX mnpodecii NUBsIXoM
MOKpAIICHHS] YMOB pOOOTH ¥ MPUUHSATTS CHEIIaJbHUX TUMYACOBUX 3aXOJIB s
3a0X0YEHHS HAIMYy JK1HOK B IIUX Tajly3sX Mparii.

Pimennss Cyny €C Big 11 aucromaga 2010 poky y cmpasi C-232/09
(eumsz)”’

<...> Pimennsam Bixg 21 ciuas 2006 poky mani JlaHoca Oysi0 MpU3HAYCHO €THHUM
wieHoM Pamau nupektopiB akiionepHoro ToBapuctBa Latvijas Krajbanka.
Pimmennam Bix 11 ciuns 2007 poky HarisigoBa paja aklIOHEPHOTO TOBAapUCTBA
BCTAHOBHWJIa BUHAropoJy uwieHaM Paau AUpPEeKTOpiB, a TaKOXX YINOBHOBAXHJIA
rOJIOBY HAIJISIIOBOI pajid YKJIACTH JOTOBOPU, HEOOXIAHI Ui peanizaiii LbOro
pileHHS.

<...> [lani [lanoca Hamomsrasa Ha YyKJIaJIeHHI TPYJOBOIO KOHTPAKTY, OJHAK
Latvijas Krajbanka Bignmano mnepeBary areHTCbKIM yroji, sika, Ha iX JyMKY,
OLTBIIIO0 MIPOIO BIATIOBIIajIa BAKOHAHHIO 3aBJaHb YiCHA MTPaBIIiHHS.

3aranbH1 300pu akuionepis 23 nunHs 2007 poKy IPUIHSIN PIlLIEHHS YCYHYTH HaH1
Hanoca 3 ii mocagu uineHa Paau nupektopiB. 24 nunus 2007 poky il Oyio
HAIpaBJIeHO KO0 BUMKUCKY 13 MPOTOKOJY 3aCiJaHHs 3arajbHUX 300PiB.
BBaxkaroun cBoe 3BUIbHEHHs He3akoHHMM, maHi Jlanoca 31 cepmus 2007 poky
nojaia mo3oB npotu Latvijas Krajbanka.

[Tani Jlanoca 3asiBUiia B Cyji, 110 BOHA, IMICJIS CBOTO MPHU3HAYECHHS, JOOPOCOBICHO
BUKOHYBaJla CBOI MpodeciiiHl O00O0B’S3KM, K 1€ MepeadadyeHO BHYTPILIHIMU
JIOKyMEHTaMHU aKIIOHEPHOTO TOBAPHUCTBA, SIK1 PETYJIIOIOTh MOPAI0K pobdoTtu Paau
nupekTopiB. BoHa TakoX CTBeppKyBasla, IO OCKUIBKM BOHAa OTpHUMYyBaJia

'3 NOBHHM TEKCTOM pilllEHHS MOXKHA O3HAWOMMTHCS 3a mnocumanHam: http://eur-

lex.europa.eu/legal-content/EN/TXT/?qid=1458284920975&uri=CELEX:62009CJ0232.
[lepexnaneHo ykpaiHcbkor0 OneHO0 Y BapoBOIO.
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BUHATOPOJAY 3a CBOIO poOOTY 1 1 OyJ0 HajaHO MPaBO HA BIAMYCTKY, TO PO3YMHO
Oys10 3poOUTH BUCHOBOK MPO iICHYBAaHHS TPYIOBUX BITHOCHH. BpaxoByrouu, 1o Ha
MOMEHT 3BUIbHEHHS BOHA TepeOyBania Ha 11 TWKHI BariTHOCTI, Take 3BUIbHCHHS
crano mnopymieHHsM cT. 109 TpymoBoro Kojekcy, ska 3a00pOHs€ 3BUIbHEHHS
BariTHUX >K1HOK. 3a cioBamu naui J[anoca, 4. 4 ct. 224 KomMmepiiiiHOTO KOAEKCY,
sKa JI03BOJISIE 3arajbHUM 300paM aKI[IOHEPHOTO TOBAPUCTBA B OY/b-SIKUH MOMEHT
3BUTHHUTH WiIeHa Pagu aupekTopis, cynepeduTs cT. 109 TpymoBoro Kojmekcy, sskui
HaJla€ BariTHUM >KiHKaM TIeBHI COIliajbHI TapaHTii.

Cynau miepiioi 1 anessiiHo1 1HCTaHINN He MATPpUMaIu T0BOAIB maHi JlaHoca.

[Tani J/[anoca cTBepKyBaja, 0 BOHA MAa€ PO3TISIATUCS SIK HATMaHUHN MpalliBHUK
JUTsL 1Iiel 3acTocyBaHHs mpaBa €C, HaBITh AKIIO BOHA HE Ma€ TaKOro CTaTyCy 3a
JaTBINCBKUM 3aKOHOAABCTBOM. Kpim Toro, y cBiTii 3a00pOHM Ha 3BUIBHEHHS,
nependaveHoi cT. 10 Jlupextuu 92/85, ¥ roiaoBHOI 11111, SKY IMepeciiaye Ha3BaHa
cTaTTs, JlaTBifichbka JepkaBa Ma€ — B YCIX THIAxX IPaBOBIAHOCHH, IO MAarOTh
O3HaKU TPYAOBHUX — MPArHyTH TOTo, 00 yciMa 3acobamu, y TOMY YMCII MUIIXOM
CYJIOBOTO 3aXHCTy, 3a0e3medyBaTH JJIs BariTHUX KIHOK BIAMOBIAHI FOPUANYHI U
COlLllaJIbHI rapaHTii.

Latvijas Krajbanka, 3 iHIIOI CTOpOHH, CTBEP/KY€E, IO WieHH Pamu IupekTopiB
KOMEpUIHHOI Oprasi3aiiii He BUKOHYIOTh CBOiX 3aBJaHb MiJ KEPIBHUITBOM IHIIOI
JIOJIMHU, a OT)Ke, BOHM HE MOXYTh PO3TIISAIATHCS SK HaliMaHI MpaliBHUKH JIS
et mpaa €C. € BumpaBgaHuM, IO Pi3HI PIBHI 3aXMCTy HAMAIOTHCS s
NpAaIiBHUKIB, 3 OJIHI€] CTOPOHHU, 1 ujeHIB Paau AMpeKTopiB, 3 IHIIOI, OCKUIbKU
BUKOHAHHSI O0OB’A3KIB OCTaHHIMHU 3aCHOBaHE Ha BiJHOCWMHAax JoBipu. [IpaBo €C
OPOBOJUTH PIZHUIIO MDK 0co0amMH, $KI BHKOHYIOTH CBOi (YHKIIT i
KEpIBHUIITBOM pPOOOTOJABIS, 1 TUMH, XTO HAAUICHUH TOBHOBAXXEHHSIMU
MPEACTAaBIATH  CaMOro  poOOTOMaBIlA, IepedyBardM 103a  BIIHOCHHAMU
H1IOPSIKYBaHHS.

BinmoBinHO 10 pO3yMiHHS TOHSITTS «IPAIliBHUK» Yy TpeneaeHTHIN npaktuili Cymy
€C 3 ypaxyBaHHAM IIijieH, ski mepeciiaye JupektuBa 92/85 1 skl moNSATrarOTh y
3aXMCT1 BariTHUX XIHOK BiJ] 3BUIbHEHHS, Ma€ OyTH BU3HAHO, 1110 3aMHSATTS MOCAIU
yneHa Pagu qupektopiB oxommoeTbes TakuM MOHATTSIM. Ct. 10 {upexktuBu 92/85
MiJJIsATae 3aCTOCYBAaHHIO J0 TakKoi 0coOW, HEe3BaKarouud Ha Te, 1o 4. 4 cT. 224
naTBiicbkoro KomepIiiiHOro KOAEKCYy HEe BCTAaHOBIIOE OOMEKEHb Ha 3BIJIbHEHHS
0ci10, o mianagaTh i aito Ha3BaHoi crarTi. | JlupexktuBa 76/207, 1 lupektuna
92185 3aboponsirtoms posipsarms mpyoosux 8i0HOCUH Y PA3i 8A2IMHOCMI HCIHKUL.
3Bakal0uM Ha BUKJIAJCHE BUIIE, HAIIIOHATILHUNA CY]l MPU3YTIMHUB PO3TIISA] CTIPABH 1
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3BepHYyBCs 10 Cyny €C 3 TaKUMU UTaHHSIMU:
«(1) Uu OXOIUTIOEThCS WIEH KEPIBHOTO OpraHy KOMEpLiHHOT KoMmaHii
MOHATTSM «IPAIIBHUK» B TOMY 3HA4Y€HHI, SIKE B HHOTO BKJIajae mpaBo €C?

(2) Yu cynepeuuts 4. 4 ct. 224 narBifickkoro KoMmepuiiHOro KOAEKCY,
3riIHO 13 AKOK wieH Panu aupekTopiB KOMEpLIHHOI KOMIIaHii MOXe OyTH
3BUIbHEHUHN 0e3 OyIbp-skux oOMmexeHb, cT. 10 HupextuBu 92/85 1 mpeneaeHT Hid
npaktull Cyny CripaBeyiuBOCTI?»

Posrasg mocraBnennx nutanb Cyaom
Cnin mepin 3a Bce 3a3Ha4uTH, 1110 B Cyl BAHUKIIN MEBHI CYNIEPEYHOCTI 11010 TOTO,
0 CTaJIO IMiJACTaBOIO 3BUIbHEHHS TaHi JlaHoca 3 mocaau dieHa Pagu qupekTopis i
gy OyJ0 KEpIBHHUIITBO KommaHii moiHGopMoOBaHO Tpo Te, mo maHi JlaHoca €
BariTHOIO 1, SIKIIO TaK, TO KOJIU caMe.

Latvijas Krajbanka 3a3mavama, mo BariTHICTh maHi J[aHOCa >KOJHMM YHHOM HE
BIUIMHYJIa HA MPUUHATTA PIllIEHHS Tpo 11 3BUIBHEHHA 1 1o cama madi JlaHoca He
NOBIJOMJIsIIa TIPO CBOKO BariTHICTh. B TOH ke wac mani JlaHoca 3amepedyBaiia
nosumito Latvijas Krajbanka, ctBepmkyroun, mo BoHa OyJia 3BUTBHEHA caMe depes
BariTHICTh, OCKUIbKH IHIIUX M1JICTAB JJIsl IPUIHSATTS TAKOTO PIIICHHS HE OYJIO.
3aBIaHHSAM HAILlIOHAIBHOTO CYAY € 3’ACyBaHHS (DAKTIB, IO MOXKYTh MaTH 3HAUYEHHS
JUTsl BUPIILICHHS CIIPaBH.

<...> B posrasayBaHiil cripaBl NUTaHHS BUIUIMBAE 13 Ti€1 MOCHIIKH, IO VCYHEHHs.
naui /lanoca 3 nocaou unewa Paou oupexkmopie mano micye, abo Mo210 Mamu
Micye, uepe3 il eacimuicmo. HallloOHaIbHUIM CyJ] Ma€ CyMHIBH IIOJI0 CYMICHOCTI
HaIlIOHAJIBHOTO 3aKOHOJ/IABCTBA, K€ 3a00pPOHSI€ 3BUILHEHHS 3 MPUYUH, OB’ A3aHUX
13 BariTHICTIO, OJHAK HE Tepeadadae »KOJAHUX OOMEXKEHb JJIs 3BUIbHEHHS YJieHa
Panu nupexTopiB KoMepIiiiHO1 KomnaHii, 13 npaBom €C.

[HmuMu cmoBaMm, HamioHANMBHUN cya 3BepraeTbes no Cymy €C 13 mpoxaHHSIM
HAJIaTH BIJMOBIIb HA TUTAHHS, SIK1 CTOCYIOThCS TiyMaueHHs nipaBa €C, 0JHOYAaCHO
13 MM 3aJIHINAI0YM HE 3’SICOBAHUMHU OKpeMi (DaKTUYHI €JIEMEHTH PO3IJISIyBaHOI
CIpaBH, 30KpeMa, HEOOXiAHI AJisi TOro, 100 BCTAHOBHUTH, YU OyJO0 PIMICHHS MPO
3BUIBHEHHS IPUIHATO Yepe3 BariTHICTH MaHi JlaHoca.

<...> [lepwe numanns

B cBoemy meprmioMy nmuTaHHI HalllOHAJBHUN CyJ MO CYT1 3alUTYy€, YA MA€ YJICH
Panu nupekTopiB KOMEpIIIHOI KOMITaHii, SKUH 3I1HCHIOE BIAMOBIAHY AISUTHHICTH
Ha KOPUCTh TaKOi KOMMAaHIi, pO3rsaaTrCs SK MPaIiBHUK B pO3yMiHHI JIupeKkTrBH
92/85.

Ax nmependaveHo npeneaeHTHIM paBoM Cyy, TOHSATTS «IPAIIBHUK» IS IUICH
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HupextuBu 92/85 He MOXKe TIAyMAuUTHCS TO-PI3HOMY B PI3HUX HaIllOHATBHUX
MPaBOBUX CHCTEMaX W Ma€ BU3HAYATHCS BIAMOBIIHO J0 00’ €KTUBHUX KPHUTEPIiB,
SK1 BIPI3HAIOTH TPYAOBI BIIHOCHHH 3aJICKHO BIJl XapakTepy B3aEMHHUX ITIpaB 1
000B’s13k1B  cTOpiH. CyTTEBOIO OCOOJMBICTIO TPYJAOBUX BIJHOCUH € Te, IO
YOPOJOBXK IEBHOTO MEPIOAY Yacy JIIOJIMHA BUKOHYE POOOTY IMiJ KEPIBHUIITBOM
1HI101 0cO0M, 3a 1110 OTPUMY€E BUHAropoay <...>.

CyTb TpyJOBHX BIIHOCHH, SIK ii BH3HAYa€ HalliOHAJIbHE TPaBO, HE BIIMBAE Ha
pO3yMiHHS iX XapakTepy BiamoBigHo mo mpaBa €C. Skmo ocoba BiAMoBigae
yMOBaM, Ha3BaHUM Bulle B 1. 39, Ha Hel nowmuproeTbes i Jupextusu 92/85.
Kpim Toro, (opmanbHe BigHECEHHS OCOOM /0 KaTeropii camo3aHITHX ocib 3a
HaIllOHAJIbBHUM 3aKOHOJABCTBOM HE BHKIIOYA€ TOro, IO Taka ocoba Oyne
BBa)KaTUCS MPAIIBHUKOM IS 1ie JlupexktuBu 92/85, Ko HE3aleKHICTh TaKoi
0CcoOHM € MPOCTO YMOBHOIO M TaKOI0, [0 HACIIPaB/Ii MPUXOBYE TPYAOBI BITHOCHHH.
3BiJIcH MOKHA 3pOOUTH BUCHOBOK, 1110 BCyneped TBeppkeHHsAM Latvijas Krajbanka,
aHl TOW (pakT, IO JIATBIACHKE 3aKOHOJABCTBO HE BBAXKA€ BIAHOCHUHU MIXK
KOMEPIIIHOI0 KOMITaHI€ 1 wieHOM Paam mupekTopiB TPyJOBHMH, aHl TOH (akT,
0 MDK BKa3aHWMH CyO’€KTaMHM HE YKJIaJaBCsS TPYIOBUU JOTOBIp, HE MOXYTh
CIIyryBaTW TMIACTaBOIO I BHUCHOBKY, IO pO3MJIAIyBaHi BIAHOCHHU HE
OXOIUTIOI0ThCS Ai€to JupextuBu 92/85.

Sk cBimuaTh Marepiadu CHpaBU ¥ HE 3amepedyeThcs cTopoHamu, maHi JlaHoca
3MIICHIOBaNA AISUTBHICTH HA KopucTh Latvijas Krajbanka, perynsipHo i B 0OMiH Ha
BUHAropoay. BianoBiaHi 000B’si3kM OyJi0 MOKIJIAJEHO Ha HEl 3riJHO 31 CTaTyTOM
KOMIIaHIi 1 mpaBujiaMu poOoTH Pagu TupekTopiB, €AMHUM UYJIEHOM SIKOi BOHA OyJa.
Bceynepeu tBepmxennsm Latvijas Krajbanka, nist BupieHHs 1aHoro criopy He Mae
3Ha4YEeHHs TOM (DaKT, 10 BKa3aHi nMpasuia 0yJsio po3pobsaeHo camoro mani Jlanoca.

3 1HIIOI CTOPOHHM, MOTPEOy€e TaKOXK 3’SACYBaHHS, UM ICHYBaJdu MK maHi J[aHoca 1
Latvijas Krajbanka BigHOCHMHM cyOOpAuHALli, SIK IILOTO BHMAarae MpeleleHTHa
npaktuka Cyay €C aisa BU3HAYCHHS TMOHATTS «MPalliBHUK» B TOMY 3HAYCHHI, SKE
rnomy Hagae paBo €C B oMy 1 Jlupexktuna 92/85 30kpema.

Latvijas Krajbanka 3a3naudae, mo 3a JaTBIMCBKMM 3aKOHOJABCTBOM 3 YICHAMU
Panu gupekTopiB B KOMEpIiiiHIM KOMMaHIi BIIHOCHH CYyOOpJWHAIII, SIK I[bOTO
Bumarae mnpereacHTtHa npaktuka Cyay €C, nemae. Latvijas Krajbanka 1
JATBIMCBKUN ypsiJl MIIKPECTIOITh, 110, 3a 3arajlbHUM MpaBWiIoOM, 4WieH Panu
JTUPEKTOpIB, KM Oyna maHi JlaHoca, BUKOHYy€ CBOi 3000B’s3aHHS Ha ITi/ICTaBi
areHTChHKOTO JIOTOBOPY, CaMOCTIMHO 1 0Oe3 1HCTpyKiid. BoHM BKa3ywoTh, 10
BIJIHOCHHH MK akKIliOHepaMH KOMEpIiiHOI kommaHii 1 / abo, 3a HEOOXIIHICTIO,
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HarJIS0BOIO PajJiol0, 3 OJHIET CTOPOHH, 1 wieHamMu Paam nupexkTopis, 3 1HIION,
MaroTh 0a3yBaTHCs Ha JOBIP1, a OTXKE, BTpaTa JI0OBIpY O3HAYA€ HAABHICTh I1JCTaBU
TS PO31IPBAaHHS BITHOCHH.

BianoBinb Ha MUTaHHS, YU HOCSThH BITHOCHHM CYOOpJUHAIIINHUN XapaKTep B TOMY
CEHCl, fIK 1€ pPO3yMIETbCA MPU BU3HAUEHHI MOHSTTS «IPALIBHUKY», 3aJEXKUTh BIJ
KOHKPETHHUX 00CTaBHH CIIPAaBH B KO)KHOMY OKPEMOMY BHUIIAJIKY.

CnpaBa B TOoMy, M0 Jjuiie Toro ¢akty, mo nadi Jlanoca Oyma wieHom Pamu
JTUPEKTOPIB KOMEPIIHHOT KOMIIaHii, HEJOCTATHbO JJII TOTro, 00 BHUKIIOYUTH
MO>XKJIMBICTh 1CHYBaHHSI BITHOCHH MiANOPSAKYBAaHHS MIDK HEIO 1 KOoMmaHiew. J[s
BIJIMIOBI/II HA 1€ MUTaHHSI HEOOXITHO JETAThHO MPOAHANII3yBaTH: YMOBH, 3a SIKUX 3
HEero OyJI0 BCTAHOBJICHO BIIOBIIHI BIIHOCHHU; XapakTep 000B’S3KiB, OKIAIECHUX
Ha HEi; yMOBHU iX BUKOHAHHS; 00CST MOBHOBAXKEHD; CTYIIIHb 11 y4acTl B KEPIBHUIITBI
KOMIIaHI€I0, TOIIIO.

ITepm 3a Bce, cimiji 3BEpHYTH yBary Ha Te, III0 BUBYCHHS MPEJICTABICHUX Yy CIIpaBi
¢akTiB cBIIuUTh: NaH1 JlaHoca Oyna npu3HavYeHa €JMHUM WwieHOM Panu nupekTopis
Ha (DIKCOBaHWH TEPioa Yacy, KM CTAaHOBHWB TPU POKH; Ha Hei Oys0 IMOKIIaJICHO
BI/IMOBIJAIBHICT 32 YIPaBJIIHHS aKTUBAaMU KOMIIaHii, 00OB’S3KH 13 KEPIBHUIITBA
KOMIIaHI€10, a TAaKOX ii MPeJCTAaBHUIITBA y BITHOCHMHAX 13 TPETIMU 0coOaMH; TaHi
Jlanoca OyJia HeB1JI'EMHOIO CKJIAJ0BOIO KOMIIAHI].

Hacrynue: He3Bakaroum Ha Te, 1o maHi JlaHoca kopucTyBanacsi cBOOOJON Y
BUKOHAHHI CBOiX OOOB’S3KIB, BOHA MaJia 3BITYBaTH IEpE] HATJAIOBOIO PAao0 1
B3AEMOJIISITH 13 IIUM OPTaHOM.

HapemiTi, BIAMOBIAHO A0 JaTBIMCHKOrO 3aKOHOJABCTBA 4WieH Panu AupexTopiB
MOKe OyTH YCyHYTHH BiJl BAKOHAHHSI CBOiX O0OB’SI3KIB 3a PIIICHHSIM aKI[10HEPIB, a
B JICIKUX BHITQJIKaX IbOMY MOKE TIEpPEIyBaTH PIlICHHs HATJISIOBOI pajy Mpo HOTo
BIICTOpOHEHHS. BiamoBigHo, pimeHHs Tpo 3BUTbHeHHS TmaHi Jlanoca Oyio
OPUIHATO OpPraHoM, SIKMM, 32 BU3HAYEHHSM, BOHA HE KOHTPOJIOBANIA 1 AKUN Oy/b-
SIKOT MHT1 MIT IPUHAHATH PIIIICHHS BCyneped ii 0a)kaHHIO.

Xo4a He MOYKHA BHKJIFOYATH TOTO, IO YWICHH KEPIBHOIO OpraHy KOMIIaHii, TaKOTro
gk Paga aupekTOpiB, MOXYTh HE OXOIUTIOBATHCS TIOHATTSIM «IIPAIliBHHUKY,
BPaxOBYIOUM KOHKPETHI OOCTaBMHHM CIIpaBM, TOW (akT, 1m0 O0OOB’SI3KH
BHKOHYBAJIMCh 32 BUHArOpPOJy Ha KOPHUCTh KOMIIAHII, sKa 3iHCHUIA TPU3HAYCHHS
Ha Tocaay, MiJ KePiBHUITBOM 1 KOHTPOJIEM IHIIOTO OpraHy, Mpu 1IbOMYy ocoba —
yneH Paau nupekTopiB BUCTyNHa€e HEBIJ EMHUM €JIEMEHTOM CaMOi KOMITaHii 1 MOXKe
OyTu B OyAb-SIKHi MOMEHT YCYHEHMI BiJl BUKOHAHHS CBOiX OOOB’SI3KIB, - yce 1€
Ja€e TIACTaBM BBa)XKATH, IO 3a TaKUX yMOB oco0a Mmamagae mij BU3HAYCHHS
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npalliBHUKa 3a mpereaeHTHIM npaBom €C.

[Ifo crocyeTbcst MOHSATTS «BariTHA MpaIiBHUI), TO CIIiJI MaTH Ha yBasi, 110 3a
BU3HAYCHHM T1. (a) cT. 2 lupexktuBu 92/85 «sazimnoro esadxcacmvcs npayisHuys,
SAKa nogiooMula c6020 pobomooasys npo Ceili cmax 8 NopsoKy, nepeodaiuesHomy
HAYIOHATbHUM 3AKOHO0ABCMBOM I / b0 HAYIOHALHOIO NPAKMUKOIO.

<...> HaBiTh skmo 1. (a) cr. 2 JupexktuBu 92/85 BimHOCHUTH A0 cdepu
peryJIlOBaHHSl HAIIOHAJIHHOTO 3aKOHOJABCTBA 1 / ab0 HAIllOHAJIBHOI MPAKTUKH
BHUPIMICHHS THTAaHHS IOJ0 TMPOIEAYyPH, 3a SKOI MPAIIBHHUI Ma€ IMOBIJOMHUTH
poOOTOIABIS TIPO CTAH BAriTHOCTI, CJI1J] BUXOJIUTH 13 TOTO, IO TIPOIIEAYPHI BUMOTH
HE MOXYTh NEPEBAXUTH CYTHICTh CIIELIAJIIBHOIO 3aXHCTy, nependadeHoro cr. 10
JIupeKkTuBHU, KO BCTAHOBJIECHO 3a00pPOHY HA 3BUIBHEHHS BariTHUX JKIHOK, KIHOK,
SIK1 HEIIOJaBHO HAPOAWIA W TOAYIOTh, KPIM BUHATKOBUX BHIMAJKIB 3 TIPHUYUH, HE
MOB’S3aHUX 13 BariTHICTIO TpaliBHUI. SAKwo, He Mmawuu @GOpMaAIbHO20
NOBIOOMJIEHHA 8I0 NpayieHuyi, pobomooaseysb OIZHAEMbCA NPO il 8aAIMHICMb, HA
Hb020 nowupiolomsca eumoau cm. 2 Jlupexmusu 92/85. Inme 1i TiymadyeHHs
cynepedmno 0 ayxy i 1M JupekTuBm.

Ha miacTaBi BUKI1aIeHOT0 BUIIE BIAMOBIIb HA MEPIIe MOCTABJICHE MUTAHHS MOJIATa€e
B TOMy, L0 4WieH Paau AupeKkTopiB KOMEpUIWHOI KOMMaHii, SKUN 3A1HCHIOE
JISUTBHICT, HAa KOPUCTH III€1 KOMIMAaHIi, € HeB1J €EMHOIO CKJIQJOBOIO ii JISIIBHOCTI,
MOBUHEH pO3TJSATUCS SIK TaKui, 110 Ma€ CTaryc ImpalliBHUKA [JIs IiIel
JupexktuBu 92/85, KO Taka AISIBHICTD 3IIMCHIOETHCS YIPOIOBK MEBHOTO Yacy,
1] KEpIBHUIITBOM a00 KOHTPOJIEM 1HIIOTO OpraHy L€l koMnasii, 1 3a ii 311iicCHeHHs
ocoba oTpumye BuHaropoay. HalioHanbHMII CyJ Ma€ MEpeBIPUTH, YU
JOTPUMYIOTHCSI Ha3BaH1 YMOBH B pO3TJISIAYBaHIi CIIpaBi.

Jlpyee numannsi

[Ilo crocyeThcsi apyroro MUTaHHsS, TO BOHO TOJIATa€ B TOMYy, 4 Mae cT. 10
HMupexktuBu 92/85 TiaymauuTuch SK Taka, 10 3a00pOHSE€ HAI[lOHAJILHE
3aKOHOJIaBCTBO, SIK€ JOIMYyCKAa€ 3BUIbHEHHs ujieHa Pamu AUpEeKTOpiB KOMIIaHIi,
30KpemMa, 0e3 ypaxyBaHHsI TOTO, III0 BIAMOBIAHA 0c00a MOXe OyTH BariTHOIO.

[Io crocyeThest chepu 3acTOCyBaHHS 3a00pOHU Ha 3BUIBHEHHS, MMEpe10aveHoi CT.
10 QupextuBu 92/85, TO croyaTKy ciij HaragaTH, mo Metor Jupektusu 92/85 €
CHpUSHHS 3a0e3MeUeHHI0 Oe3MeKd 1 3J0pOB’s BaAriTHUX KIHOK 1 JKIHOK, Kl
HEU[O0aBHO HAPOAWIN a00 KOPMJISATD.

[Ile mo mouarky aii dupexktuBu 92/85 Cyn Bke BCTAaHOBHUB, 11O B CHITY TIPUHITUITY
HEJIMCKPUMIHAIIIT 1, 30KpeMa, BIAMOBIHO 70 nookeHb lupexktuBu 76/207 3axucm
810 36IIbHEHHS MAE OYMU HAOAHUL HCIHKAM He MIIbKU Ni0 Yac 8IONYCMKU Y 38 3Ky
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i3 gacimuicmio i pooamu, ane u ynpoooec ecici sacimnocmi. Ha nymxy Cyny,
36LIbHEHHS, AKe MAE Micye 8 3a3HAYeHi nepioou, 3ayinac MmilbKu JHCIHOK, d MOMY
npeocmasisie cob0io npamy OUCKPUMIHAYIIO 3a O3HAKOIO CIMami.

Came y 3B’S3Ky 13 IIKIAJMBUMM HACHIJKaMH, PHU3UK SKUX TATHE 3a COOOO
3BUIBHEHHS, JJI (DI3UYHOrO 1 MCUXIYHOTO CTaHy BariTHOI JKIHKM a00 JKIHKH, sIKa
HENI0JIaBHO Hapoauiia ado TOye TPYAJII0, BKIIOUAIOUHU CEPUO3HUIN PU3UK TOTO, 1110
BariTHa JKIHKa JOOPOBUIBHO MOKE NE€pepBaTH BariTHiCTh, ¢T. 10 JupextuBu 92/85
nepeadavyae OCOONMMBHM 3aXHUCT KIHOK, 3a00pOHSIOYM 3BUTBHEHHS 3 IOYaTKY
BariTHOCTI 1 10 3aBEPILIECHHS BIAMYCTKH Y 3B’ 513Ky 13 BariTHICTIO 1 MOJIOTaMHU.

<...> B TOMy BHmMaJKy, SKIIO HAlllOHAJIBHUM CyAOM OyjJe BCTAHOBIJICHO, IO B
po3rsiayBaHiM  crpaBl  maHl  JlaHOca  OXOIUTIOETBCS  TOHSATTSAM — «BariTHa
OpamiBHULS Ui LuIed 3actocyBaHHs JlupextuBu 92/85 1 mo pimeHHsS Opo
3BUIBHEHHSI OYJIO NPUHHATO 3 TMPUYWH, TICHO TIOB’S3aHUX 13 BariTHICTIO TaHI
Jlanoca, TO CyJl, HE3Ba)KarO4yM Ha Te, 1110 BKa3aHe PIIICHHS HE CYNepeyuTh YUHHOMY
Hal[lOHAJIbHOMY 3aKOHOJIaBCTBY, MAa€ BU3HATH, 10 MAJIO Micle mopyueHHs cT. 10
JupexktuBu 92/85.

3 1HIIOro OOKy, SIKIIO PIIIEHHS MPO 3BUIBHEHHS, MPUHHATE B MEPIOJ 3 MOYATKY
BariTHOCTI 1 /10 3aBEpILEHHS BIAMYCTKH y 3B’S3KY 13 BAriTHICTIO 1 MOJIOTaMH, HE
OyJ0 MOB’S3aHO 13 TaKOI BAriTHICTIO, TO BOHO He mopyirye cT. 10 Jupexktunu
92/85 3a ymoBu, mo (1) pobGoromaBeub HaABEAEC NEPEKOHIMBE OOIPYHTYBAHHS
IPUYMH 3BUTBHEHHSI B MUCHbMOBOMY BHTJISL, 1 (2) Take 3BUIBHEHHS JOMYCKAETHCS
HalllOHAJIbBHUM 3aKOHOJaBCTBOM 1/ a00 HAIlIOHAJIBLHOIO MPAKTUKOIO.

Pimrennst Cyay €C Big 20 uepsus 2013 poxy y cnpasi C-7/12 (sumsz)*®

<...> Ilani Pixuin 14 mucromama 2005 poxy Oyno mpW3HAYCHO Ha IOCATy
TOJIOBHOTO pajgHuka FOpuauyHoro miapo3ainty AIMiHICTPAaTUBHOTO JENapTaMEHTY.
Y 2006 pomi mani PikHIl mpoiinia miopiuyHy npodeciiiHy SK aepKaBHUN
M0Ca/I0BEIIb 3 METOIO0 BU3HAUEHHS AKOCTI ii pOOOTH 1 BU3ZHAUYEHHS ii MPOQeCciiHOTO
po3BUTKY («mpodeciiina artecramisi»). OliHKa mOpoBoAWIacs 3a II'SITbMa
KPUTEPIsIMHU, KOKEH 13 KX BKJIFOYAB Il ACKUIbKA CYOKpHUTEPiiB. 3a pe3yJbTaTaMu
OLIIHKH 32 KOKHHUM 13 KpUTEPIiB JaBajacs MiJCyMKOBa OLlIHKA.

[Tani Pixnin nepeOyBana B AekpeTHii BiamycTili 3 14 muctomama 2007 poky 1o 6

? 3 [OBHMM TEKCTOM pilllEHHS MOXHA O3HAWOMMTHCS 3a mnocumanHam: http://eur-

lex.europa.eu/legal-content/EN/TXT/?qid=1458110750849&uri=CELEX:62012CA0007.
[lepexnaneno ykpaincbkoro OneHo0 YBapoBOIO.
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tpaBHsa 2009 poky. Y 2009 pormi mocamy TroJOBHOTO pagHuka HOpuandHoro
Oiapo3auTy AJMIHICTPaTUBHOTO JA€MapTaMeHTy Oyino ckopoueHo. [[ns Ttoro, mo0
BU3HAYNTH, KOTO 13 CIY’KOOBIIIB 3adimaTHME II€ CKOPOYECHHsS, OyJi0 3H1HCHEHO
OLIIHKY Pe3yJIbTaTUBHOCTI poOOTH i KBasi(ikalii YOTUPHOX CHIBPOOITHUKIB, CEpe]
akux 1 madHl PoxHin. OiiHka 3a1MCHIOBAaNIacs 3a OJIHAKOBOKO ILKAJIOK 13
BUKOpPUCTAHHAM BOCbMH KputepiiB. [lopiBHsiHO 13 arecramiero 2006 poky Tpu
KpuTepii Oy HOBUMHU.

JIBo€e 3 TMOcamoBIiB, YOJOBIK 1 XKIHKA, SKUX HE OyJI0 3BUIBHEHO, IMPOXOJIHIIH
aTecraiito 3a nepioa 3 1 mortoro 2008 poxy mo 26 mrororo 2009 poky. Ilani PixHin
Ta 1HIIMK TMpaIiBHUK, SIKUA TAaKOX CKOPHUCTABCS JEKPETHOIO BiAMYCTKOIO, Oynu
aTECTOBaHI Ha ITIJICTaBl OCTAHHBOI IMIOPIYHOI OI[IHKH, Ky BOHHU MPOXOIWIN TIEpe]T
TUM, K B35ATH BiamycTky. [lani PixHIN, sika oTpumasia OLIbII HU3BKY 3arajibHy
OIIHKY, aHI)K BOHA Maja 3a pe3ynbTaTaMu arectailii 2006 poky, 3aifHsIa OCTaHHE
MicIie B peUTHHTY. [HIIa XKiHKa, sKa TAaKOK CKOPUCTANIACS IEKPETHOIO BiITYCTKOIO,
oTpuMaja OUIbII BUCOKY OLIHKY, sika OyJila Takow XK, SIK 1 OLIHKAa IpalliBHUKIB,
SKUX HEe OYJIO 3BIJILHEHO.

Bianosigno, 7 tpaBHs 2009 poky anmiHicTpaiis mnosizoMuia maHi Pixwin, mo
TPYZOBa Yrojia 3 HEI0 PO3PUBAETHCS Yepe3 CKOPOUEHHS MOCa/Id, IKY BOHA 3aiiMara.
OpHouacHO 13 MM il OyJ0 3ampONOHOBAHO 1HIIY MOCAJy — CTPAIIHOrO paaud B
HenapramenTi iHdopmauiiaux cucreM. [lani PoxHII Biagpa3y noroaumiach Ha
MIPOTIO3UIIIFO.

18 tpaBus 2009 poky y 3B’s3Ky 13 (pIHAHCOBMMHU TPYAHOILIAMHU AJIMIHICTPALIIE€IO
OyJ10 MPUKHATO PILIEHHS PO NPUUHATTS HOBUX 3aX0/1B €eKOHOMII. 26 TpaBHsa 2009
poxky mani Pikailm Oynmo moBigomsieHo, 1o 1ii mocamga B JlemaprameHTi
1H(OpMaLIHHUX CUCTEM CKOPOYYETHCS, Y 3B 3Ky 13 UUM TPYJOBUIA JOTOBIp 13 HEIO
PO3pUBAETHCHA.

[Tani PixHil Oysio moaaHo Mo30B 10 cyay Ha aii aaMidicTpamii. <...> 20 rpyaHs
2010 poky cyn BIAMOBHB y 3aJ0BOJICHHI MO30BY. PimieHHsi cyny OasyBanocs Ha
TOMy, 110, To-miepuie, kBamidikamis nani Pikuin Oyma oliHeHa, BUXOIAYU 13
pe3ynbTaTiB arecrauii. [lo-gpyre, anMiHicTpamis Aisiia 3aKOHHO, OCKUIbKH
3ampoIOHyBaa TaHi PDKHII 1HITY mocaay, KOJIM BOHA MOBEPHYJIACS Ha poOOTy 3
neKkpeTHoi BiamycTku. Ha Toii MOMeHT mie He OyJio BiJIOMO, IO BKa3zaHa mocajaa
Oyze 3rofoM TaK0K CKOpOUEHa.

[Tani Pokuin momama ckapry no BepxoBaoro Cymy. Bona crtBepmkyBana, 1o,
cepel 1HIIOTO, Bi0N0gioHo 00 3axkonooaecmea €C npayisHuyi, sKi Oepymo
0exkpemmy 8iONYCMKY, MAlOMmMev NpPaso Nicls ii 3a8epuieHHs NOBEPHYMUC HA CBOI0

38




nocady abo na exsisaienmny ii. BinmosigHo, podoToAaBeh MaB a00 3AUIINATH il
Ha TIA camiil mocajal abo mepeBecTH Ha 1HIY aHanoriu"y. CyJl, Ha JyMKy HaHl
PixHIN, BUXOIMB 13 HeNpasuibHO20 pPO3YMIHHA NPUHYUNY HEOUCKPUMIHAYII,
BBAXKAIOUU, 10 HpaAyieHuKuU, sKI nepebdysaiu Ha podbomi, [ NpayieHuxu, sKi
BHAXOOUIUCL 8 OeKPemHill 8IONYyCmyi, MOJICYMb aAmMecmosy8amucs Ha NiOCMasi
PIZHUX NPUHYUNIE.

BepxoBuuii Cyja BuUpIlIMB NPU3YNHMHUTH PO3IJISA CIpPaBU 1 MOCTABUTU MEpen
Cynom €C Taki TUTaHHS:

«1. Yu marote nonoxxenns upexktusu 76/207 it bazoBoi yroau npo 1eKpeTHy
BIJITYCTKY PO3YMITHUCS SIK TaKi, III0 HE JOMYCKAIOTh OyAb-IKUX Aiil poO0TOMaBIIs (B
TOMY YHKCJI1 TIPOBEACHHS aTeCcTallil MpaIliBHUII B MOMEHT 1i BIICYTHOCTI Ha pOOOTI),
Kl MOXYTh HPHU3BECTH A0 BTPATHU MpaLIBHULEIO, sKa IMepedyBae B JIEKPETHIM
BIIMTYCTINI, 11 pOOOTH TiCIIS TOBEPHEHHS 3 BiIITYCTKHU?

2. Yu Oyze BIANOBIIL HA MepIle MUTAHHS BPaXOBYBATH Te, IO Yepe3 CKIAAHY
€KOHOMIYHY CHUTyalll0 B JIepKaBl B YCIX JEpKaBHUX CTPYKTypax MpOMILIN
CKOpPOYEHHS 1 IM0cajia, Ky 3aiiMaia BIJIOBIIad, TaKOXK OyI0 CKOpOUYEHO?

3. Uu mae arecrauis kBajgipikaiii mpaiiBHULI, sika 0a3yeTbCsd HA OCTAaHHIX
MOKa3HUKax ii poOOTH, 3apikcOBaHUX 10 11 ACKPETHOI BIAMYCTKH, PO3IIHIOBATHUCS
K HEeNpsiMa JUCKPUMIHALIS, OCKUIBKM aTecTallisl MpaliBHUKIB, 110 MPOIOBKUIH
aKTUBHY 3alHATICT (M y TOMY YHCIl MaJld MOXJIMBICTH OTPUMAaTH IEBHI
3a0X0UYEHHA B p0o0OOTI), 31HCHIOETHCS Ha MIACTaBl BXKE 1HIITUX KPUTEPIiB?»

Po3risg nocraBieHux NUTaHb
VYci Tpu nuTaHHS, K1 CTaBUTh HAL[lIOHAIBHUMI CYJ 1 5K1, sIK BOAYa€ThCs, JOLIBHO
PO3TISTHYTH Pa3oM, 3BOJATHCS J0 TOTO, un MaroTh JlupexktuBa 76/207 1 PamkoBa
yroga Mpo JEKPETHY BIAMYCTKY TIyMAuUTHCS SK Taki, LI0 BHUKJIOYAIOTh
MOJKJTUBICTb:

— cHTyarlli, KOJIM B HACIIJOK aTecTallli MpalliBHUKIB, sika MPOBOAUTHCA 3
METOI0 CKOPOYEHHS OKPEMHUX IOCaj JAEpPKaBHUX CIY>KOOBIIIB 4Yepe3 eKOHOMIYHY
CUTyallll0 B JIep)KaBl, MpPAIliBHUIl, SKa CKOpHCTanacs IPaBOM Ha JACKPETHY
BIJIITYCTKY, aT€CTYEThCS B NEPIOJ 11 BIICYTHOCTI HA poOOTI HA MIACTABI MOKA3HUKIB
OCTaHHBOI arecTallii, sSKy BOHAa TMPOXOJWJIA JI0O CBOro JACKpeTy, ajie i3
3aCTOCYBaHHSAM J0 ITUX ITOKAa3HWKIB HOBUX KpPHUTEPIiB OIIHKH, B TOH dYac sK
NpaliBHUKYU, 10 NPOJOBXKWIA B LIEW MEPIOJ aKTUBHY 3alHATICTh, OLIHIOKOTHCA,
BHUXOJSTYH 13 TIOKA3HUKIB iX poOOTH 32 OCTaHHIM MUHYJIMH TIEPIOI, 1

— CUTYyallll, KOJM MpaliBHULA, SKy OyJ0o NEepeBeAeHO Ha IHUIy M[ocaxy
HAMPUKIHIN i1 JEKPETHOI BIAMYCTKH, 3TOJIOM 3BUIBHIETHCS 3 POOOTH Yy 3B’S3KY 31
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CKOPOYEHHSIM TaKO1 MOCAIH.

Sk BuruMBae 3 npeamOynu PamMkoBoi yroau mpo JeKpeTHy BiOIYCTKY 1 maparp. 5
3araJlbHUX 3ayBakeHb 10 Hei, PamkoBa yroga mepembadae 3000B’s13aHHS B cdepi
YOPaBIIHHS 1 Mpall, SKe MOJIArae y 3aCTOCYyBaHHI 3aXO[iB, LIJISXOM BBEIEHHS
MIHIMQJIBHUX BHMMOT, IIOJO 3a0€3MEUEHHsS pIBHUX MOXJIMBOCTEH 1 pPIBHOTO
CTaBJICHHI JI0 YOJOBIKIB 1 XKIHOK, Y TOMY YHCJI HUIIXOM HaJaHHS M MO>KJIUBOCTI
MOEHYBATH CBOI MpodeciiiHi 000B’I3KU 13 CIMEHTHUMH.

3 miero meToro PamMkoBa yroma Hajgae ocobaM, siki cTaaud O0aThbKamH, MPaBO B3STH
nepepuB B PoOOOTI IS TOTO, MO0 MPUCBATUTH ceOe CIMEHMHUM OOOB’sI3KaM,
rapaHTyIO4d MpU [IbOMY iM BIEBHEHICTb, 110 BOHU 3MOXYTh MIOBEPHYTHUCS HA Ty XK
poOOTY Mmiciis 3aBEPIICHHS BIAMYCTKU. <...>

JloiabHO  po3MoYaT 3  TOTO, uYuU Modxce pobomooaseyvb, Ni0 NPUBOOOM
HeoOXIOHOCMI  CKOPOYeHHs  BIONOBIOHOI  nocadu, NposoouUmMuU  amecmayiio
npayieHuKa, aKutl nepedysac 8 0expemuill 8ionycmui.

Sk 3a3HaueHo B n. 2.4 PamkoBOi1 yroau, mpamiBHUKU MarOTh OyTH 3aXUIIEHI Bij
3BUTBHCHHS dYepe3 Te, IO 3asBIISIOTh MPO CBOE Oa)kaHHS TITH B JEKPETHY
BIJIIYCTKY a00 mnepeOyBatoTh B HiA. Takuil 3axMcT Mae ICHyBaTH Ha piBHI
HAI[IOHAJILHOTO MPaBa, KOJIEKTUBHUX YroJl a00 MPAKTHKH.

Ile o3nauae, moO poOOTOMABIIO HE 3a00POHEHO 3BUIBHATH TMpaIliBHUKA, SKUN
nepedyBae B JACKPETHIN BIAMYCTIl, 332 YMOBH, IO 3BUIBHEHHS HE B110YyBAa€ThCS
yepe3 Te, [0 TMPAIiBHUK 3asgBUB MPO CBOE OaXaHHS CKOPUCTATUCA TaKOIO
BIJITYCTKOIO 200 B34B Ti.

BignosinHo, PamkoBa yrojia He BHKJIIOYA€E CUTYyallli, KOJIM poOOTOAaBEIb Yepe3
HEOOXIJHICTh CKOPOTHTH T1OCaay TMPOBOAUTH aTECTallll0 TpalliBHUKA, SKUN
CKOpDHUCTaBCs IpPaBOM Ha JACKPETHY BIAMYCTKY, 3 METOI0 IEPEBEICHHS TaKOTO
mpaIiBHUKA Ha Taky X a00 CX0xy rmocany. Ile Takok € mpaBOMipHUM B CHUTYyaIlii,
KOJIM poOOTOJaBellb CKOPOYY€ KUIbKICTh TMpALIBHUKIB B YCIX JEpHKABHUX
yCTaHOBax dYepe3 EKOHOMIYHO CKIagHy cuTyauilo. PoOoTonmaBens Mae mpaBo
peopraHizyBaTH CBOi MIAPO3AUIA 3 METOK 3a0e3medeHHs OuThbll e(PEKTHBHOTO
yIPaBIiHHS CBOEIO OPraHi3alli€o 3a YMOBU JOTPUMAaHHS NMPUNKCIB npaBa €C.
[To-apyre, Takox Mae OyTH PO3IIISHYTO, YA HE TIOPYIITyBaja aTeCTalis MpaliBHUIIL,
sika nepeOyBaja B ACKPETHIN BIMYCTI, MPUHIIUI HEIUCKPUMIHAIL].

Cnig B3atu a0 yBaru, mo 1. (¢) 4. 1 cr. 3 JupextuBu 76/207 3a00poHsie
JUCKPUMIHAIIIO 32 O03HAKOIO CTaTl MIOA0 YMOB POOOTH, Y TOMY YHCI YMOB, SKi
3aCTOCOBYIOTH JIO TMpaliBHUKA, SKUWA mepeOyBaB Yy JEKPETHIM BIAMYCTII 1
MOBEPTAETHCS HA POOOTY.
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Cyn HeOAHOPA30BO MIJAKPECIIOBAB, 110 HENpAMA OUCKPUMIHAYIA MAE Micye mam,
0e nepedbayeHi HayioHATbHUM 3AKOHOOABCMBOM 3AX00U, X04a U CHOPMYNbOBAHI 6
HeUmpaibHux mepmiHax, OiloMmb HA WKOOY JHCIHKAM OLIbWOw MIPOH, aHIdiC
YOJI0BIKAM.

Kpim toro, sik 3a3nauaB Cyn B ofHii i3 monepeanix cmpaB (crmpaBa C-333/97),
JHCIHKU Oepymb OekpemH)y 6i0nycmK)y Habazamo uacmiuie, aHINC YOJOGIKU.
Bionosiono, sicinku nabacamo 6invue cmpazicoaroms 8i0 Mux 3ax00i8, 3 NPUoOy
AKUX HAYIOHATLHUM CYOOM 0YI0 NOCMABNIEHO NUMAHHS.

BignosinHo, 115 Toro, mo0 3amo0irTu Oyab-sKOi AUCKpUMIHAINT 1 3a0e3meunTH
piBHI MOMJIMBOCTI JUIsl JKIHOK 1 YOJIOBIKIB, METOJMKA TMPOBEACHHS aTecTarii He
NMOBMHHA CTAaBUTU TMPALIBHUKIB, fKI B3JIM JEKPETHY BIAMYCTKY, B MEHII
COPUSTIIMBY CUTYallO MOPIBHSHO 13 MpalliBHUKAMM, K1 TaKy BIAIYCTKY HE Opaiu.
B cmopaBi, mo po3rnsgaeTbes, poOOTOMABEIb  3AIMCHIOBAB  aTECTAIlilo,
OpIEHTYIOYHUCH Ha Mepioj] poOOTH BIJICYTHBOTO IMpalliBHUKA, KWW MepeayBaB HOro
BUXOJly B JIEKPETHY BIAMYCTKY. Xoua aTecTallls MpaliBHUKIB HA MIJACTaBl JBOX
pI3HUX TMEpioJiiB poOOTH HE € iaeaJbHWM pINICHHSIM, THM HE MCHIIE, BOHA €
JOMYCTUMOIO, BpPaxOBYHOUM, IO NPALIBHUKH, SIKI MNepeOdyBarOTh B JEKPETHIN
BIJIITYCTIll, OyJW BIACYTHIMH Ha POOOTI MPOTATOM TEpioay, 3a KM MPOBOIUTHCS
aTecTallisi, ajie 32 YMOBH, IIJ0 BUKOPUCTOBYBaHI 1]l Yac aTecTallli KpuTepii OLIHKU
HE CTaBIIATh TAKUX MPAIIBHUKIB B HEBUT1IHE JUISI HUX CTAHOBUIIIE.

Jlyist Toro, o0 He TOCTaBUTH MPAIIBHUKIB, SIK1 B3SUTH JCKPETHY BIJITYCTKY, B TaKe
HEBUTIJHE JUJIi HUX CTAaHOBHINE, aTeCTallii Ma€ BIANOBIAATH NEBHOMY Ha0OOpy
BuMor. Cepeq HUX — BOHA Ma€ OXOIUIIOBATH BCIX MPAIIBHUKIB, SKHUX MOXKE
3a4eNUTU CKOpOuYeHHs mocaau. KpiM Toro, taka artecraiis Mae Oa3yBarucs Ha
KpUTEPISX, SIKI € A0CONIOTHO 1A€HTUYHUMH TUM KPUTEPIsM, Ki 3aCTOCOBYIOTHCS J10
MpaIiBHUKIB I Yac iX aKTUBHOI TPYAOBOI MIsJIBHOCTI. BimmoBigHi KpuTepii He
NOBMHHI BUMaraTd OCOOMCTOI NPHUCYTHOCTI TMpalliBHUKA, SKAW TiepeOyBae B
JEKPETHIN BIAMYCTIll, TOOTO YMOBH, Ky TaKUi MPAI[iBHUK HE MOYKE BUKOHATH.

B posrasigyBanomy BUMaaKy 1M’ aTh KpUTEPIiB, Ha sikuX OazyBanacs atectaiis 2006
POKY, JIUIIE YaCTKOBO IMEPEKPUBAIOTH KPUTEPli, SKI BUKOPUCTOBYBAIMCH IiJ 4ac
atecramii 2009 poky. Kpim Toro, arecramis 2006 i artectamis 2009 pokiB Manu
pI3HY METY: SKIIO mnepiina Oyia cripsiMOBaHa Ha OLIHKY SIKOCTI poOOTH il CIIPUSIHHSA
npodeciiHoMy pO3BUTKY IMPAIiBHUKIB, TO Ipyra IpOBOAMIACH Yepe3 HEOOX1AHICTh
CKOPOTHUTH MOCAIYy.

3a 1mux oOCTaBUH Cyqy HEOOXIJHO 3’sCyBaTH, MO-NEpIle, YU HE 3/11CHIOBANIACh
atectariss 2009 poky B Takuii crmociO, KOJHM 3arajibHa OIlIHKa, sIKy OyJi0 HaJaHo
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naHi PiKHIN, BUKOPUCTOBYBajia KpUTEpId, SIKOMY BOHA HE MOTJa 3a/I0BOJIbHSITH
gepe3 CBOO BIICYTHICTH Ha poOoTi. | mo-apyre, 4u Oys10 BUKOPUCTAHO Pe3yJIbTaTh
atecrarii 2006 poky 00’ exTuBHO mig yac atectaiii 2009 poky.
Kpim TOro, B cBOEMy TpeThOMY NHUTaHHI CyJ MOCWJIAETbCS Ha TOM (HakT, IO
3M1MCHEHHS] aKTUBHOI TPYAOBOI MISUIBHOCTI JIO3BOJIJIO CJIY>KOOBLISIM MIABUILIUTH
cBiil mpodeciitnuii piBeHb. Ypsaa HinepmanaiB B oMy acleKkTi 3a3Havae, M0 MaHi
PixHin, sika OyJa mo36aBieHa MOKJIIMBOCT] OKPAIUTH CBOIO POOOTY, ONMMHUIIACS B
HECTIPUATIMBOMY ISl Hei CTAHOBHIII IMOPIBHSIHO 13 KOJIETaMu, K1 He TiepeOyBaiu B
JEKPETHIN BIAMYCTIIL.
<...> Takox cniz nepeBipuTd, 4 Oyna y podoTomaBI maHi PHXHIIT MOXKIHUBICTH
MepPEBECTH 1i Ha IHIITY TTOcay 3a pesyiabraramu atecrairii 2009 poky.
BiamosigHo 1o m. 2.5 PamMKkoBOi yroau npo ASKpETHY BIAMYCTKY MICIIsI 3aBEpIICHHS
JEKPETHOI BIMMYCTKHU TMPAIiBHUK Ma€ MPaBO MOBEPHYTHCS Ha Ty caMy ab0 CXOXKY
nocany.
Tomy cyn Mae BU3HAUWTH, YU JIHCHO Y pOOOTOMABI B PO3TIISAYBAHOMY BHUIIAIKY
He OyJI0 MOKIIMBOCTI 3a0€3MEUNTH MOBEPHEHHS MaHi PLKHIII HA Ty caMy Tocany, i
SKIIO TaKoi MOXJIMBOCTI JiCHO He Oyno, yum Oyna mocana, ska i Oyna
3ampoIroHOBaHa 3aMiCTh CTapoi, OJM3HKOI0 UM €KBIBAJICHTHOIO CTapiil mocai.
[Tani PixkHin, 30KkpeMa, CTBEpKyBaia, 10 poOOToAaBellb OyB MOIH(POPMOBAHUM
PO CTPYKTYPHI MEPETBOPEHHS, K1 TOTYBAJIUCS, 11010 MIAPO3ALUTY 1H(POPMAIIHHUX
CUCTEeM, B SKOMY iii OyJO 3ampoOIrOHOBAHO TOCaay, a TOMYy BOHa HE Morja
BBAXKATHCS €KBIBAJICHTHOIO MOCA/IL, SIKY paHilie 3aiiMana naHi PikHilL.
SAkio 1e A1CHO Tak, TO € OYEBUIHUM, 110 MOJIOHUI CIieHapid, CIIPSIMOBAHUNA HA
no30aBieHHs naHi PikHII rapaHTOBaHUX il paB, HE € MPUHHATHUM.
PoGoronaBenb HE MOXKe HiBEIIOBaTH IPaBO MpaIliBHUKA, SKHH B3SB JIEKPETHY
BIIMMYCTKY, OyTH MPUAHATAM Ha BIAMOBIIHY MOCAAy IMICHS i1 3aBEPIICHHS MIJIIXOM
MPOIO3HUIIIT 3alHATH MOCANY, AKY IUIAHYETHCS CKOPOTUTH.
<...> VY CBITJI BUKJIAQAECHOI'0 BHIIE, BIAIMOBIIL HA ITOCTABJICHI MUTAHHS IIOJISITAE B
tomy, 1o JlupexktuBa 76/207 B ymMoBax, KOJU YHUCIIO XKIHOK, SIKI KOPHUCTYIOTHCS
IpaBOM Ha JEKPETHY BIAMYCTKY, 3HAYHO IMEPEBUINYE KUIBKICTH YOJIOBIKIB, IO
BHUKOPHUCTOBYIOTh aHAJIOTIYHE TIPABO, 1 116 MOXKE OyTH MEepeBIpeHO HaAIIOHAIIBHUM
CyJIoM, a TakoXk PaMkoBa yrojma, o CTaHOBUTH J0JaTOK A0 JupextuBu 96/34,
MaroTh PO3YMITHCS K TaKi, 1110 HE TOMYCKAIOTh:

— cuTyarllii, KOJy TiJ Yac aTecTarii MparliBHUKIB, 10 MPOBOJUTHCSI 3 METOIO
CKOPOUYEHHS TI0Caj Yyepe3 €KOHOMIYHI CKJIQJIHOII, MPAIliBHUK, SKUH CKOPUCTABCS
IPaBOM Ha JICKPETHY BIAMMYCTKY, OI[IHIOETHCS B MIEP10]] CBOET BIICYTHOCTI Ha poOOTI

42




Ha OCHOBI KPUTEPIiB, SIKI CTABJIATH HOTO a00 i B MEHII CHPHUSATIMBE IMOJOKCHHS
NOPIBHSHO 13 MpaliBHUKAMH, SIKI B AEKPETHIN BIAMYCTLI HE nepedyBanu. s Toro,
o0 TEPECBIMUUTHCS B TOMY, YM Majla MICIIC Taka IOBEIIHKAa B PO3IJISAyBaHIN
cIpaBi, HAI[IOHAJILHUM CyJ Ma€ BIEBHUTHUCS, IO aTeCTallis MPOBOIMIACS IIOA0
BCIX MPAaIliBHUKIB, SSIKUX MOIJIO 3a4€ITUTH CKOPOYEHHS MOCa/IU, 1[0 BOHA OazyBasacs
Ha OJIHAKOBHUX KPUTEPISAX; a TaKOXK B TOMY, IIO 3aCTOCYBAaHHS LIMX KPUTEPIiB HE
BUMarajad OCOOMCTOI0 NPHUCYTHOCTI MpalliBHUKA, SKUW nepeOyBae B JEKPETHIN
BIIITYCTII; 1

— cuTyallli, KoJii 3 TpaIIBHUIICIO, Ky OyJO MepeBeACHO Ha 1HITY TOCamy
micis i1 BUXOy 3 JIEKPETHOI BIAMYCTKHU 3a pe3yJbTaTaMH aTecTallii, pO3pUBA€ThCA
TPYJIOBUW JOTOBIp dYepe3 CKOPOUEHHA Takoi mocanu. HamioHanpHUN cya Mmae
3’sCyBaTh, YU JIMCHO Yy poOOTOJaBIsl HE OYJO MOXKIMBOCTI 3a0€3MeUnuTH
MpaIiBHUIII MOXKJIMBICTh ITOBEPHYTHUCS Ha CBOIO IOIMEPETHIO MOCATy 1, AKIIO Tak,
Yy JiCHO poOOTOMaBellh HE 3HAB Ha MOMEHT IPOIIO3UIli 3aifHATH HOBY IOCATy
po Te, 110 ii TaKOXK OyJIe CKOPOUYEHO.

Pimrennst Cyay €C Big 19 kBitast 2012 poxy y cnipasi C-415/10 (sumsz)®

<...> «Speech Design» omyOnikyBaja B Ta3eTi OTOJIOMICHHS TMPO TMOMIYK
«JIOCBITYEHOTO PO3pOOHUKA MporpaMHoOro 3aodesneueHHs». [lani Meiictep 3a 1um
OTOJIOIIEHHSIM HaIlpaBWJIa CBOX 3asBKy S5 kOBTHA 2006 poky. 11 xoBtHsa 2006
poky «Speech Design» Biaxunuina ii 3asBKy Oe3 3alpollleHHS Ha CHiBOeCiTy.
Henos3i micis nporo «Speech Design» moBTOpHO po3MicTHIa OTOJIOLIEHHS PO
BakaHcito. 19 xxoBTHs 2006 poxy maHi MelcTp MOBTOPHO HaNpaBuiIa CBOIO 3asBKY
3a uuM orojomeHHsM. Onnak «Speech Design» 3HOBY Biaxuiuia ii 3aiBKy 0e3
3anpouIeHHs Ha ciiBOeciay 1 0e3 MOSCHEHHS! IPUYUH B1JIMOBH.

Cyny He Oyno HajgaHO )OJHOI 1HGOpMalii, sika O MATBEPKyBaJIa TBEPKCHHS
«Speech Design» 11010 HEBIAMOBIAHOCTI piBHSA HpodeciitHocTi naHi Meiictep Tum
BUMOTaM, SIK1 BUCYBaJIMC i Yac MONIYKY IpalliBHUKA Ha BAKAHTHY MOCay.
BBakaroum, 1m0 BoHa BiJMOBifaNma yCIM BUMOTaM, 110 BUCYBAJIUCS JO BIAMOBIIHOI
nocaau, naHi MelcTp nepekoHaHa, 1o ii 6110 nocmagneno 8 MeHu CNpusmiuge
cmanoguwe Hide 0y0b-aKy HULYy ocoby 6 cxodxciu cumyayii yepe3 ii cmamo, GIiK i
emuiune noxooddicenns. Tomy Hero Oyno mojgaHo 1mo3oB 10 «Speech Design» 3
BUMOTOI0 [0 KOMMaHIi Tpo BHUIIATY KOMIIGHCAIli 3a JAMCKpUMIHAILiiHE

# 3 [OBHHM TEKCTOM pilllEHHS MOXHA O3HAWOMMTHCS 3a mnocumanHam: http://eur-

lex.europa.eu/legal-content/EN/TXT/?qid=1458111323804&uri=CELEX:62010CJ0415.
[lepexnaneno ykpaincbkoro OneHo0 YBapoBOIO.
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MOBOJKEHHS B cepl 3alHATOCTI, a TAKOXK MPO HaAaHHS 1i 1HGOopMaIllii mpo ocody,
sika OyJja HallHATa, JJIsl TOTO, 11100 BOHA MaJjia MOXJIMBICTh JOBECTH, IO € OUIBII
KBaJT1(DiKOBAHUM CITCIIIATICTOM.
Cyn nepiioi iHcTaHuii BIAMOBUB MaHi MelicTep y 3aJ0BOJICHHI ii TO30BY, y 3B’A3KY
3 YMM BOHA 3BEpHYJIacs J0 BHUIIOTO CYIy 3 TPYIOBUX CIOpPIB, SIKHI TaKOX
BIJIMOBUB 1H1 y 3a710BOJICHHI M030BY. Ilicist 1iboro mani Metictep mojana ckapry a0
denepaibHOTO TPYJAOBOTO cyay. lluTaHHs, sK1 CTaBUTh HAIIOHAJIBHUU CY/I,
MOJISITAlOTh Y TOMY, YW Ma€ maHi MeiicTtep mpaBo Ha jmoctymn g0 iH(opmarii Ha
nigcrasi Jupextus 2000/43, 2000/78 1 2006/54 1, ax1110 TakK, TO SKUMUA MalOTh OyTH
HACJIKY BIIMOBH Y PO3KPHUTTI Takoi iHdopmariii 3 6oky «Speech Designy.
VY 3B’s13Ky 13 IUM CY]l BUPIIIWB MPU3YTTMHUTH POBAKEHHSA Y CIIPaBi 1 3BEpPHYTHUCS
10 Cyny €C 13 TaKUMH MTUTAHHSIMU:

«1. Ym marots 4. 1 c1. 19 JJupextuBu 2006/54, 4. 1 ct. 8 lupextuu 2000/43 1
4. 1 ct. 10 upextusu 2000/78 po3yMiTHCs K TaKi, 10 BU3HAIOTH 3a 0C000I0, sIKa
JI0OBEJia CBOIO BIJMOBIJHICTE BUMOTaM, IO BUCYBAJIKMCS 10 MOCaaU 3TiAHO 13
OTOJIONICHHSAM, 3pOOJICHHM MparieaaBlieM, IpaBo JOCTYITy 0 iHdopMalii mpo Te,
gy OyJI0 TMPUHHATO Ha II0 MOCaay IHILY OCO0y 1, SKIIO TaK, Ha MIJICTaBl SIKUX
KpUTEpiiB 11e 0ys10 3p00aeHO0?

2. SIxkmio BIAMOBIAL HA TEpIE MUTAHHS € MO3UTUBHOIO, TO JPYre MUTAHHS €
TaKHUM:

Sxmo mparenaBen He PO3KpUBAE BIAMOBIIHY 1H(POpMAaIlito, TO Y¥ Ma€ IIe
OPU3BOJAUTH  J0  MPE3yMIIii TOro, 110 TMpaIiBHUK TMOCTPAXKIaB  BiJ
JUCKPUMIHAIIIHOTO BIAHOIICHHS 1010 HHOT'0?»

llepwe numanns

<...> [lepu 3a Bce, ciiJ Bia3HauyuTH, 1o 1. (a) 4. 1 ct. 3 Jlupextusu 2000/43, 1.
(a) u. 1 ct. 3 Iupextuu 2000/78 1 1. (a) apyroro ab3amy ct. 1, a Takox 1. (a) 4. 1
ct. 14 HupexktuBu 2006/54 3acTOCOBYIOTHCS J0 0CIO, Kl HIyKalOTh poOOTYy, a
TaKOX II0JI0 KPUTEPIiB BiIOOPY 1 HaliMy B cdepi 3aifHITOCTI.

HazBani gupexktuBu (4. 1 crt. 8 JupexktuBu 2000/43, 4. 1 ct. 10 upexkTuBn
2000/78 1 4. 1 ct. 19 HQupextuBu 2006/54) nependadarots, mo JlepxaBu-yyacHuUIl
MarOTh MPUUHATA HEOOXIJHI 3aXOAW Ha PIBHI HAIIOHAIBHOI CYJOBOI CHCTEMHU 3
METOI0 CTBOPEHHS TapaHTIM TOTo, IO 8 cumyayii, Koau 0codba, AKa 68aANCAE CBOL
npasa NopyuleHuMu uepe3 He3acmocy8aHHA 6 i cumyayii NpuHyuny pieHo20
cmaenenns, 8 cyoi Yu 8 THUOMY KOMNEMEeHMHOMY Op2ani Mae Oiamu npasuio, Koau
mseap 008e0eHHsT NOKIAOAEMbCS HA 8I0n0gioaud:; 6iH MAe 008ecmu, Wo He
NPUNYCMUBCsL NOPYUEHHS HA36AH020 NPUHYUNY.
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Cning Bim3HAYuTH, 10 (HOPMYIIOBAHHSA IEPEpPaxOBAaHUX TIOJIOKEHb € Maixke
imentuyauM 4. 1 cr. 4 upexktuBu Big 15 rpynus 1997 poky mpo Tsrap
JOKa3yBaHHS y CTIpaBax Mpo JUCKPUMIHAIIIIO 33 03HAKOIO cTaTi. <...>

Cyn 3a3nauae, o ct. 1 JupexktuBu 97/80 Bka3zye Ha HEOOXIAHICTh 3a0€3MEUCHHS
OUIbIIOl  €(EeKTUBHOCTI 3axOJiB, IO BXHUBaIOThCA JlepkaBamu-wieHaMu Jis
BIIPOBA/KCHHS MPUHIIMITY PIBHOTO CTABJICHHS 3 TUM, 1100 3a0e3MeUnTH Oy ab-sKii
0co0i, sKa BBa)ka€ CBOi MpaBa MOPYIICHUMHU BiJ HE3aCTOCYBaHHS MPHHIIUITY
pPIBHOTO CTaBJICHHS, MOXJIIMBICTh ITOHOBJICHHS CBOiX TIpaB depe3 CyI IMICHIs
MO>KJIMBOTO 3BEPHEHHS JI0 1HIIMX KOMIIETEHTHUX I1HCTaHUIA. Y LbOMY 3B’S3KY
noTpioHO migkpecautu, mo 4. 1 c¢r. 7 JupexktuBu 2000/43, 4. 1 ct. 9 JlupekTuBu
2000/78 1 4. 1 ct. 17 Jupextuu 2006/54 3BepTatoThCsi 10 1BOTO K MPUHIIHITY.

Cyn cBoro yacy (maparp. 34 y cmpasi Kelly) niitimoB BucHOBKy, mo 4. 1 cr. 4
JupexktuBu 97/80 He MICTUTH CIemianbHOI BKa3iBKM IMOJA0 MpaBa oci0, sKi
BBKAIOTh CBOI IIpaBa IOPYHICHUMH B PE3yJbTaTi HE3aCTOCYBaHHS JO0 HHX
MPUHIIUAIY PIBHOTO CTAaBJEHHS, MaTW JIOCTYI JI0 1H(poOpMaIli ajs Toro, mobd BOHU
MOTJIH BCTAHOBUTH «(aKTH, SKI MOKYTh BKa3yBaTH Ha Te, II0 MaJia MICIle mpsMa
abo HempsiMa JuckpuMiHaiis». OjHaK 1€ HE BHKJIOYAE TOrO, IO BiJIMOBA
BIJIMIOBI/Ia4a PO3KPUTH BIAMOBITHY 1HGOPMAIIIIO TO3UBAYEBI POOUTH HEMOXKITHBUM
JOCSITHEHHSI METH, SIKy Tepeciiaye po3risayBaHa JlupektuBa, i mo30aBise ii
MOJIOKEHHS J1€BOCTI.

HupextuBa 97/80 Oyna ckacoBana i 3amineHa JlupexktuBoio 2006/54. Opnak,
HIYOr0 HE BKa3ye Ha Te, 10 3aKoHoAaBuuil opraH €C mae Hamip 3MIHUTH CBIH
MIIX17 70 BUPIIIEHHS] MUTAHHS MPO TSrap JOBEJICHHS, BioOpaxkeHud y 4. 1 cT. 4
HupextuBu 97/80. BianoBigHO, Y KOHTEKCTI BCTAHOBJIEHHS ()aKTIB, SIKI MOXYTb
CBIJTYUTH MPO Te€, IO Majla MICLIEe IpsiMa ab0 HempsiMa AUCKPUMIHALIISL, HEOOX1THO
MePEeKOHATHCS, 10 BIJIMOBA BIJMOBiAa4a BIJ PO3KPHUTTSA BIAMOBIIHOI 1H(pOpMAITi
nepes] MO3UBaYeM HE CTA€ MEPEIIKOA0I0 Ha MUISXY TIOCATHEHHS IIJICH, SIK1 CTaBJISITh
nepen coooro Jupexruru 2000/43, 2000/78 1 2000/54. <...>

Otrxe, cyn Mae BINEBHUTHCA, 10 BigMoBa «Speech Design» Big po3KpUTTS
1H(popMalli, ska 3anuTyBajlach MaHi Melctep AJi1 BCTAHOBJIEHHS (DakTiB, SIK1
MOTJIM 3aCBIYUTH 3aCTOCYBAHHS 0 Hel mpsiMoi ab0 HEmpsAMOoi TUCKpUMIHAI, HE
Hece B €001 3arpo3W HAHECTH IIKOAY MAOCITHEHHIO METH, SIKy TMepel co00ro
ctaBisaTh Jupextusu 2000/43, 2000/78 1 2006/54. <...>

Y 3B’M3Ky 13 IMM CJIJ HarajaTd, IO HalllOHaJbHE 3aKOHOJABCTBO abo
HalllOHaJIbHA MpakThKa Jlep)kaB-ujeHIB MOXKe Iepeadadyar, cepej IHILIOTO, IO
axkmu HenpaAmMoi OUCKPUMIHAUIT MOMCYMb GCHMAHOGIIO6AMUCA 0YO0b-AKUMU
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3acobamu, y momy 4ucii 3a 00nOMo2010 CIAmMUCMUYHUX OAHUX .
Cepen obcTaBUH, 110 MalOTh OYTH NMPUUHSTI 10 YBaru, ciij, 30Kpema, Ha3BaTH Te,
10 B PO3TJISAAyBaHii crpaBi poOOTOaBeIh BIIMOBHUB MaHi MeicTep y m10oCTymi 10
OyIb-s1KOi 1HQOpMallii, sika HEIO 3aUTyBaIACh.
Kpim Toro, <...> «Speech Design» He 3amepeduye Toro (akry, 10 piBEHb
npodeciitHoro aocBigy TmaHi MeicTep BIANOBIIaB BUMOTaM, 3asBICHUM B
OrOJIOUIEHHI MpO poOOTYy, OJJHAK HE3BAXKAIOUM Ha IIe, il He OyJI0 3alpoIlleHO Ha
cmiBOeciay. CuTyallis Majia TIOBTOPEHHS ITICIIS PO3MIMICHHS HOBOTO OTOJIOIICHHS
po poooTY.
3 ypaxyBaHHSIM BHUKJIQJICHOTO BHIIE BiJAMOBIAL HA TIEPIIC MUTAHHS TOJIATAE Y TOMY,
mo 4. 1 ct. 8 Hupexktusu 2000/43, 4. 1 cr. 10 JupextuBu 2000/78 1 4. 1 ct. 19
Jupextusu 2006/54 MaroTh pO3yMITHCS SIK TaKl, 110 HE HAJAIOTh MPALIBHUKY, SIKUW
OCKapyKye Jii mparenaBIisd, SKUi HE MPUUHAB HOTO HA po0OOTY, HE3BAKAIYHM HA TE,
0 BiH BIANOBIJIaB BHMOTaM, 3asBJICHUM B OTOJIOIICHHI IPO PoOOTy, MpaBa Ha
JOCTyIl A0 1H(hopmanli, sika po3KpUBA€E, YU OYyJIO HAMHATO 32 LUM OTOJIOLIECHHSAM
HIITY JTFOJTUHY.
TuM HE MeHIle, HE MOKHA BHUKIIIOYATH TOrO, IO BIJIMOBA BiJIOBiJlaya HajaTH
TaKui JOCTyM 10 iHpopMmarii Moxe OyTH OZHUM 13 (PaKTOpiB, AKi CIiJ B3ATH 0
yBaru IMpu BCTAHOBJIEHHI, UM Maja Micle npsiMa abo HempsiMa JAUCKPUMIHALIS.
Came 3a80auHAM CY0y € 8CMAHOBIEHHS BIONOBIOHUX (aKmMis, Npumarodu 00 ysazu
8ci 06CmasuHU CNPasu.

Jlpyee numannst
BianoBinp Ha mepiiie MUTaHHS CBITYUTH MPO BIJACYTHICTh MOTPEOU y BIAMOBIII Ha
Jpyre MATAHHS, IKe OYJI0 TOCTaBJIEHO HAIlIOHAJIBHUM CYI0OM.

Pimenns Cyay€C Bix 18 jmcromaga 2010 poky y cmpasi C-356/09
(6umse)™

<...> Ilani Kneiict, 1948 poxky Hapo/KeHHs, MpaloBaja rOJOBHUM JIIKapeM B
YCTAHOB1 TEHCIHHOTO 3a0€3MeUeHHS. YCTaHOBOK OyJI0 TPUHHATO PIIICHHS
po3ipBaTH TPYAOBI JOTOBOPHU 3 yCiMa IpalliBHUKaMH, Oyab TO YOJIOBIK UM KIHKA,
K1 Jocsrau neHciiHoro Biky. [Tani Knelict moBimomuna poOOTOAaBIIO, 1110 BOHA
HE Ma€ Hamipy BUXOJUTH HA TIEHCII0 y 60 pOKIB 1 X0U€ MPAIFOBATU 10 TOCATHEHHS
65 pokiB. OgHak pobOoToAaBelb 3rofAoM iHGOpMyBaB ii Mpo 3BUIbHEHHs. I[laHi

* 3 [OBHMM TEKCTOM pilllEHHS MOXHA O3HAWOMMTHCS 3a mnocumanHam: http://eur-

lex.europa.eu/legal-content/EN/TXT/?qid=1458111438712&uri=CELEX:62009CJ0356.
[lepexnaneno ykpaincbkoro OneHo0 YBapoBOIO.
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Kneiict ockapxuna 3BiibHEeHHS B cyai. ChopaBa mivinia go BepxoBunoro Cyny
ABcrpii. <...>

BepxoBauit Cyn B posrisgyBaniii cmpaBi moctaBuB mepen Cymom €C Ttaki
MATAHHS:

«1. Yu mae n. (¢) u. 1 cr. 3 upexktuBu 76/207 TIiyMayuTUCS — B KOHTEKCTI
TPYJIOBOTO TIpaBa, B SKOMY 3arajJlbHUM 3axUCT NPAILIOIOYMX BiJl 3BUILHEHHS
3yMOBJIEHUH X COLIaIbHOIO ((hDIHAHCOBOIO) 3AJIEKHICTIO B poOOTH — K TaKui,
M0 BUKIIOYAE IO TOJIOXKEHb KOJEKTUBHOTO JOTOBOPY, IO MepeadavyaroTh
CIeiaIbHUM 3aXKUCT BiJl 3BUIBHEHHS (B JOMOBHEHHS JI0 3aTaJIbHOTO 3aKOHOaBYOTO
3aXHUCTy) TUTBKA JI0 TOTO MOMEHTY, KOJIM, B 3arajibHOMY BHUMAAKy, Yy OCOOH
3 SIBJISIETHCS] TIPABO Ha coIlaibHy ((PiHAHCOBY) MIATPUMKY y BUTIIAJI MEHCIT, SKIIO
JUIS1 YOJIOBIKIB 1 KIHOK TaKe MPaBo 3’ SIBISETHCS B PI3HOMY Billi?

2. Y CBITJI Takoi CUCTEMHU MPABOBOTO PETYNIOBAHHS TPYJOBUX BITHOCHUH YU
3aboponsie 1. (¢) 4. 1 cr. 3 JIupextuBu 76/207 pimeHHs myOa19HOTO pOOOTOMABIIA,
AK€ TIEpEpHUBAE MpallCBIAIITYBaHHS >KIHKM BChHOTO Ye€pe3 JEKUIbKa MICALIB MICIs
TOTO, SK BOHA 3700yJla TpaBO Ha TIEHCIIO, MiJ MPHBOJAOM HEOOXITHOCTI
MpaneBJIAITYBaHHS HOBUX IMPAIlIBHUKIB?»

Po3srisan nocraBieHUX NUTaHb
[lutanHs, mnocTaBieHI HAIIOHAJBHUM CYJOM, JOIUJIBHO PO3TJSHYTH DPa3oM,
OCKUIBKH TIO CYTlI BOHHU 3BOJSITHCA JO TOro, 4u mae 1. (c) 4. 1 ct. 3 JlupextuBu
pO3YMITHCS  SK  TaKWW, [0 BBaXXa€ JUCKPUMIHAIMHUMH  TIOJIOKECHHS
HAI[lOHAJIBHOTO 3aKOHOJABCTBA, SIKi, 3apajud CHIPUSHHS MpaleBIallITyBaHHIO
MOJIOAUX CHELIATICTIB, J03BOJSIOTh NPALEAABUI0 3BUIBHUTHU MPALIBHUKA, SKUAN
JOCST BIKY, 3 IKOTO BIH MOK€ CKOPUCTATHUCSI TIPABOM Ha MEHCII0, B CUTYaIlli, KOJIH
JUIS KIHOK Taka MOXJIMBICTh 3 MBJISIETHCS Ha II'SITh POKIB paHiIIe, aHDK IS
YOJIOBIKIB?

Ha nymky mani Knedict, doszsonsarouu 36inbHerHs npayi6HUKie Jcinouoi cmami i3
00CACHEHHAM HUMU NeHCIliHO20 8iKy, mobmo 60 poxis, 6 cumyayii, Koau maxuil 6iK
€ PI3HUM OJ1s YOJI08IKIB [ JHCIHOK, 0epaHcasa 00N)yCcKae OUCKPUMIHAYINIHE CIMABIeHHS
3a o3naxoro cmami. Taka AUCKpUMIHALIS cynepeunTs 1. () 4. 1 cr. 3 upextuBu
76/207. <...>

VYcranoBa, B skiil npairoBana nani Kneict, cTBeppKyBaia, 110 mpaBuia, ki CTalu
IPEAMETOM pO3TIsALy, 0a3ylOThCsl Ha PI3HOMY CTaBIICHHI, K€ JIUIIE HEMPSMO
3YMOBJICHO CTaTTIO; pi3He CMABIeHHA ) OAHOMY 6UNAOKY BUNPAagi08yEmbCs
00’ ekmusHol0 nompeboio 3abesneuenus Moa00i pobomor, a MmMoMy He €
Henpasomiproilo ouckpuminayicio. Kpim Toro, BKazyBajoch Ha HEOOXITHICTH
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YHUKATH CUTYyallli, KOJU >KIHKM MOXYTh OJHOYACHO OTPUMYBATHU 1 3apOOITHY
1JaTy, 1 rapaHTOBAaHY 3aKOHOM TIEHCIIO TOJIl, KOJIU TaKa MOXIJIMBICTb BIJCYTHS Y
YOJIOBIKIB. <...>

Bionogiov Cyoy
[Tepm 3a Bce, ciif BiJ3HAYWTH, IO YMOBHU BUILUIATH TIEHCIi i YMOBU MPUIUHEHHS
TPYJAOBUX BITHOCHH € BIJIOKPEMJICHUMH OJIMH BiJ OJTHOTO MUTaHHSIMHU.
[Ilo cTtocyeTbcsi yMOB MPUNUHEHHS TPYAOBUX BIIHOCHH, TO M. (¢) 4. 1 cr. 3
JlupextuBu mependadae, M0 3aCTOCYBaHHS MPHUHIIUIY pPIBHOTO CTaBJICHHS B
MUTAHHSAX 3BUIBHEHHS O3HAYae€, 10 HE Ma€ OYTH HISIKOT aHl MpsIMOi, aHl HEMPAMOi
JUCKpUMIHALT Ha MIiACTaBl CTaTl B IMyOJIYHOMY 4YM IPUBATHOMY CEKTOpax,
BKJIFOYAIOYH JIEPKABHI OpPTraHu.
[ToHATTS «3BUIBHEHHS», SIKE€ BUKOPUCTAHO Y HABEJICHOMY IOJOXKEHHI, Mae
BUKOPHCTOBYBATHUCh Yy IIMPOKOMY 3HAYCHHI, OXOIUTIOIOUM TaKy IiJCTaBy s
NPUMUHEHHS TPYJAOBUX BIIHOCHH SIK IOCSTHEHHS MEHCIMHOTO BIKY, sIka MOXKe OyTH
nepedayeHa 3arajbHOI0 MOJITUKOIO TMpaIleIaBllsd, HABITh SKIIO TaKe 3BUIbHEHHS
OB’ S3aHO 13 HATAHHAM IICHCIT 110 Tpyay. <...>
Cnipn 3a3Haunty, 1o Cya BUXOJIUTH 13 TOTO, 11O 3a2albHA NOMIMUKA 8 NUMAHHAX
PO3Ip8anHs mMpyoosux BIiOHOCUH, BKIIOUAIOYU 38I1bHEHHA NPAUIOIOYUX MHCIHOK
minibKu Ha mill niocmaei, w0 60HU O00CA2AU NEHCIUH020 6IKY, AKUI 34
HAUIOHATIbHUM 3AKOHOOABCMBOM € PIBHUM 01 JHCIHOK [ 40/]106iKi6, €
OUCKPUMIHAUIEIO 3 O3HAKOI0 CIami.
VY oMy 3B 3Ky Mae OyTH MIIKPECICHO, 1110 BIAMOBIIHO A0 Mepiioro adsairy 4. 2
cT. 2 lupextuBu 76/207 npsima JUCKpUMIHALIIS MAa€ MICIE, KOJIU JIO OJIHIET JIFOJUHU
CTaBIIATHCS MEHIII CIIPHUATINBO, HIXK J0 1HIIO1, Ha MiACTaB1 i1 cTaTI.
VY naHoMy BUNaJKy BCTAHOBJIEHE MPABOBE PErYJIIOBaHHS Mependadano, 1m0 3aXucT
JiKapiB BiJ 3BUTBHCHHS HE MOMIMPIOETHCS HA BUMAAKH, KOJIU PO31pBaHHS TPYIOBHX
BIJIHOCUH OOYMOBJIEHO 3700yTTSIM HUMHM MpaBa Ha OTPUMAHHS MEHCIi. 3rigHO 13
HAI[IOHATPHUM  3aKOHOJABCTBOM  YOJOBIKM  3/J00yBaloTh Take IMpaBo 13
TOCSITHEHHSIM  65-piyHOTO BIKY, a XIHKM — 60-piunoro. Hacmigkom Takoro
pPEryJIIOBaHHS € CHUTYyallls, KOJM J>KIHKa MOXXe OyTH 3BUIbHEHA, KOJIM iif
BHUIMOBHIOETHCS 60 pOKiB, 4OJIOBIK — 65.
Takuii KpuTepid, HEBIAIUIBHUN BiJ CTaTl MpaliBHUKA, MPEICTaBIsAE€ COOOIO
PI3HMIIIO y CTABJIEHHI, 3aCHOBaHy Ha cTartl. <...>
Taka pi3HHIT HE MOXE OyTH BHIpaBJaHa MPAarHCHHSIM POOOTOMABI CIPHITH
MpaleBIANITYBAHHIO MOJIOJUX CIEIIATICTIB.

Ha mincrasi BukiaaeHoro suiie Cy1 BUPIIINB:
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IT. (¢c) u. 1 ct. 3 HupexktuBu 76/207 Big 9 motoro 1976 p. nmpo peanizariiro
OPUHIMIY PIBHONPABHOTO IMOBOJDKEHHS IMOJO YOJIOBIKIB 1 JKIHOK y MUTaHHAX
TOCTYTyY J10 poOOYUX MiCIlb, MPO(ECiHOT OCBITH Ta MPOCYBAHHS, a TAKOX POOOUHX
YMOB Ma€ pO3yMITHUCA SIK TaKWM, 1110 BU3HAE MPSIMOIO TUCKPUMIHALIIEIO 32 O3HAKOIO
CTaTl HALIIOHAJIbHI IIpaBuUJa, 5IKl, 13 MOCUJIAHHAM HAa HEOOXIJHICTh CTBOPEHHS YMOB
JUIS  TpaleBIIAIITYBaHHS  MOJOAMX  CIEINATICTIB, JO3BOJSIOTH  3BUIBHATH
NPAaIiBHUKIB, K1 JOCATIM NEHCIMHOTO BIKY B yMOBaX, KOJIU JUIsl )KIHOK TaKUM BIK
CTAHOBHTH Ha 5 POKIB MEHIIIE, HIXK /IS YOJIOBIKIB.

Pimennss BepxoBnoro Cyny Kanaagm y cnpaBi bpurancska Koaymois
(Komiter nep:xkaBHOi cay:x0m TpynoBux BinHocun) mporu B.C.G.E.U. Bin 9
Bepecust 1999 poky(sumsz)*’

<...> 3agBHHIlI TIpaIfoBaja MPOTATOM TPhOX POKIB WICHOM KOMaHIHU JIICOBUX
MOKEKHUKIB TTOYaTKOBOTO pearyBaHHs. He3Bakaroum Ha Te, 1m0 BOHA J100pe
BUKOHYBaJIa CBOIO POOOTY, i OyJ0 3BUIBHEHO MICIS TOrO, SIK ypsii 3aTBEPIUB
HOBY Cepit0 BUMPOOYBaHb MPUIATHOCTI IJIS JIICOBUX IMOXKEKHHUKIB. 3asBHUIIS
npounuia TpW BUMNPOOYBaHHS, OJHAK 3 YETBEPTUM HE  BIOPAJaCh.
BunpoOyBanHs ckiagasiock 3 Oiry Ha AWCTaHIND 2,5 KM, SKE 3asBHHUII
BUKOHYyBaja Ha 49,4 ceKyHAM JOBIIE, HIK TIEpe10aYeHO CTaHIapTOM.

<...> Tperelicbkuil cCyIas BHUSIBHUB, 1110 3a3HA4Y€HI aepoOHI CTaHIAPTHU
MPU3BOJAATH 0 HETAaTHMBHOTO IMCKPUMIHAIIHHOTO BIUIMBY 3a O3HAKOIO CTarTi,
OCKIJIBKM YOJIOBIKM $IK Tpyna MaroTh OLIbII BUCOKY MPOXIAHY 3/JaTHICTb, HIXK
JKIHKH, 1 OTKE, MalOTh OUIbIIE MOXKJIMBOCTEH i1 BUKOHAHHS BCTAHOBJICHHX
ypsinoM cranaaptiB. CepeAHbOCTATUCTUYHUN YOJOBIK, MIATOTYBAaBIIUCH, MOXKE
BUKOHATH BCTAHOBJICHI HOpMaThBU. CepeIHbOCTATUCTUYHA JKiHKA, HABITH MPH
JIOCTATHINA MIJArOTOBII, HE MOXeE 1X BUKOHATH. OTKE, 3acmocy8ants 00HAKOBO2O
cmaHoapmy 0OHOYACHO 00 6CIX NPAYIBHUKIB YCY8ac 3 npoghecii binbuue HCIHOK,
AMidHC YON0BIKIS.

TpeTelcbknid Cymsl TaKOXK JIMIIIOB BUCHOBKY, IO YpsJ HE JOBIB, IO BIH
MOTNEePEHBO MIITOTYBAB 3assBHUIIIO 10 MalOyTHIX HEBUIIPABIAHUX TPY/IHOIIIIB.
Tpereiicbkuii cynnas 3000B’s3aB  BITHOBUTH Ha TMOCaJl 3asiBHUIO 1
KOMIICHCYBaTH BTpadeHy 3apo0iTHy 1iaTy Ta miaeru. lLle pimeHHs

TPETEUCHKOro CyJAl OyJ0 CKacoBaHO ameJsiiHUM CcyJioM bputaHcbkoi

3 '3 [OBHMM TEKCTOM pillGHHS MOXHA O3HAHOMHTHCS 3a TOCHIAHHAM: http://scc-

csc.lexum.com/scec-csc/scc-csc/en/item/1724/index.do.  IlepekmaneHo ykpaiHCbkowo —TeTsHOMO
Mopaps.
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Komymo0ii.

Ha nymky BepxoBHoro cyay Kananau, y By3bKOMY 3Hau€HHI CIpaBa CTOCY€ETbCS
3’sICyBaHHSI HEMPABOMIPHOCTI 3BUIBHEHHSI YPSJIOM 3asBHUIIL 3 MTOCAIN JIICOBOTO
NOKEKHUKA. Y IIHUPOKOMY CEHCl TMHUTaHHA TIOJSATa€ Yy BCTaHOBJIEHHI
HECIIPaBEeUIMBOCTI a€pOOHUX CTAHJIAPTIB, HAMPABIEHUX HA YCYHEHHs KIHOK BiJ
JICOBUX MPOTUIIOKEKHUX POOIT.

AepoOHuii cranaapt OyB po3poOIeHUN I YPSLY JOCIITHUKAMHU Y HIBEPCUTETY
Bikropii. Cyn BBaxkae, 1o ABa acleKTH METOO0JIOTI JOCTITHUKIB BHIAIOTHCS
npobiemMaTuyHUMHU. [lo-miepiie, ITOKa3HUKH HOCSITh OIMCOBUH  XapakTep,
3aCHOBaHMI HA BHUMIPIOBaHHI CEPEIHBOTO PIBHA MPOAYKTHBHOCTI ¥
MEePETBOPEHHI MHUX JaHWX Ha MiHIMaJbHI cTaHgapTu edektuBHOCTI. [lig dac
CYJI0BOTO PO3TJIsiy HE OYyJI0 MPOJAEMOHCTPOBAHO, IO 111 CTAHJAPTH HACIIPAB/Il €
HEOOX1THUMU JIJIs 0€3MEeYHOTO M HAJIC)KHOTO BUKOHAHHS IpalliBHUKAMU POOOTH.
[To-gpyre, He Oyno HamaHo iH(oOpMAIi TPo Te, MO MJ Yac JOCTIIHKCHHS
IPOBOJMIIACS PIZHUIISI MIXK YOJIOBIKAMHU 1 )KIHKaMU. /[ocniodcenns ne 008600umn,
WO JHCIHKAM | YOJI08IKAM NOMpiOeH 0OHAKOBUL MIHIMANbHUL pPiGeHb aepoOHOT
ni02omosKu, uwjob be3neyHo Ui e(hpeKmu8Ho BUKOHY8AMU POOOM) .

<...> Tpetelicbkuii Cya/i1 BCTAHOBUB, 1110 HCBUKOHAHHS CTaHAAPTIB 3asBHUIICIO
HE CTAaHOBUTb CEpPHO3HOI 3arpo3u il Oesmewi, Oe3mell CHiBpOOITHUKIB abo
ITUPOKOi TPOMAJICHKOCTI.

<...> Cya moroKy€ThCS 3 TPETEHCHKUM CY/ICIO, 110 32 3BUYAHOTO ITPaBOBOTO
MIJXO0Y JI0 3aCTOCYBaHHS 3aKOHOJABCTBA B TaJly31 MpaB JIFOJWHU B 11 CUTYaIlii
BUABNEHO He2AMUBHUL OUCKPUMIHAYIUHUL 6NIUG.

<...> Twm ©He wMenm, Ha aymKky Cyay, € HEOOXiIHUM TepPerISHyTH
3arajJbHONPUUHATUN MIAX1J, SKUH BIAOKPEMIIIOE MPsIMY JUCKPUMIHALIKO BiJ
HECIIPUSATIMBOTO JUCKPUMIHAIIITHOTO BIUIMBY, BU3HAYAIOYU TIPH I[OMY TPSIMY
JUCKPUMIHAIIIO K BIAKPUTY a00 $IBHY, a HETaTUBHHUM JAUCKPUMIHALIMHUIMA
BIUTMB SIK JUCKPHMIHAIIIHI HACIIIKH, IO CTAlOTh PE3yJIbTaTOM, 34aBajocs O,
HEHUTPAIbHOI MOBENIHKU. 3aXUCT B NPsIMOi JAUCKpPUMIHALII TOJATAaE B TOMY,
o0 MoKa3aTH, IO MPAaBWIO € A0OPOCOBICHOI NpO(eciiiHOI BUMOIow. 3a
BIJICYTHOCTI TakMX JIOKa3iB TpaBWJIO OyAe BIAXWJIEHO. 3aXHUCT BiJ
HECIIPUSATIMBOTO JAUCKPUMIHALIMHOTO BIUIMBY MOJIATae B TOMY, 100 JOBECTH,
[0 Ha 3adBHUKA MOKJIAJAIOThCA JOAATKOBI HEBUMpaBAaHl TpyaHoull. <...>
BepxoBauit Cyn Kanaam mae MOXIUBICTH CHOPMYITIOBATH HOBUN «ETHHHUIN)
MIIX17, 110 BUKJIOYAE€ BIAMIHHICTD MIXK TOPSMOI JUCKPUMIHAINIEWD 1
HECTIPUATIMBUM JUCKPUMIHAIIIITHIM BILJTUBOM.
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B Mexax eaumHOTO MAXONY ICHYE€ mpucmyneHesuil mecm, AKuil 00nomMazae
SU3HAYUMU, YU € OUCKPUMIHAUIUHUI CMAHOAPmM CYMIAIHHOIW RPogheciiino
eumozor. Pobomooaseyv nosunen dogecmu, mo:

- ctaHgapt OyB NPUMHATHUI 3 METOI, PO3yMHO IIOB’SI3aHOI0 3
BUKOHAHHSM POOOTH;

- KOHKPETHUM CTaHAapT OyB MNPUHHATUNA 3 J0OpPOCOBICHUM 1
CYMJIIHHUM TPUNYIICHHSM, 1110 BiH € HEOOX1THUM JJIsi BUKOHAHHSI BIJIIOBIIHOT
poboTH;

- CTaHJAPT € PO3YMHO HEOOXITHHUM ISl JTOCATHEHHS BIIMOBIIHOI
3aKOHHOI (JieriTMMHOT) MeTu. lle MyHKT BMMarae mpoaeMOHCTpPYBaTH, IO 1l
JOCSITHEHHS 0€3 0COOIMBUX TPYAHOIIIB € HEMOKJIMBUM.
3acTOCOBYIOUM TakuWi miAxiag a0 i€l crpaBu, Cyo eeaxcac 3a HeodOXiOHe
36UIbHUMU  3AAGHUUI0 610 mA2APA 008C0EHHA MO20, W0 CHMAHOAPM
OUCKPUMIHYE MHCIHOK, OCKIIbKU YpA0 He 006i8, W0 CMAHOApPmM € PO3YMHO
HeoOXiOHum. YPps] TakoX HE JIOBIB, 10 BUKOPUCTAHHS IHIIOIO CTaHAAPTY
MPU3BEJICHE IO HETPOTOPIIIMHO BETUKUX BTPaT.

Pimennsi BepxoBnoro Cyany CIHIA y cnpagi Price Waterhouse nporu
Xonkinc Big 1 rpaBus 1989 poxy (eumﬂe)32

<...> Bignosigau OyB cTapmiiM MEHEIXKepoM B 0QiCl MO3MBAUKH, KOJU ii
KaHIUAaTypa Oysa 3almpoIoHOBaHa JUIs mapTHepcTBa B 1982 pomi. lif ani He
OyJI0 3ampoNOHOBAHO TMApPTHEPCTBO, aHl BIAXWUJIECHO 11 KaHAUIATYpPY, a TOMY
PO3IJIsi] TUTaHHS OYJIO MEPEHECEeHO Ha HACTYNMHUH pik. OgHAK KOJIU MapTHEPH B
il oici y moanbIIoMy BiIMOBHIINCS ITOBTOPHO 3alIPOIIOHYBATH il KaHAUIATYPY
JUIsl TIapTHEPCTBA, O3MBAaYKa 1Moj1aja 3asBy /10 DeaepaibHOro OKPYKHOTO CYy,
3asBUBIIM, [0 Maja MICLIE€ JUCKPUMIHAIIA HAa OCHOBI cTaTi. PailoHHui cyj
BUHIC PIMICHHS, 10 8i0N08Ii0ay MA€ Hecmu 8i0N0BIOAIbHICMb, 88ANCAOYU, WO
3AA6HUYIO HE3AKOHHO OY10 OUCKPUMIHOBAHO HA OCHOBL cmami, C8I00MO
NPURYCKAIOYU KOMEHmMapi napmuepie w000 Hei, AKi npuseeiu 00 IeHOePHUX
cmepeomunie. ANENSUIAHUA CyJ TIATBEpAUB 1e pimeHHs. O6uaBa cyau
MOCTAaHOBWIIM, 110 pobomooaseyb, 6 OiAX K020 3AsA6HUYA  8OAYAE
OUCKPUMIHAYIUHULL MOMUB, W00 3MIHUMU piuleHHs CY0y, NOBUHEH 008ecmu 3d
00NOMO20I0 SCHUX | NEPeKOHIUBUX O00KA3I8, WO BIH MAK CAMO YYUHUB OuU I 3

32 3 IIOBHUM TEKCTOM piHICHH)I MOKHa 03HAaMOMHTHCS 3a ITOCUJIAHHSIM .
http://caselaw.findlaw.com/us-supreme-court/490/228.html. [lepeknaneHo YKpPaiHChKOIO
Onexcannporo [ly6iHot0.
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NPAYIBHUKOM THULOT cmami ma wo 8 tlo2o OisiX 8i0CYMHI OUCKPUMIHAYISL.

<...> V Price Waterhouse crapmmii MeHeIXep MOXKE CTaTH KaHAUIATOM Y
MapTHEPH TOJ1, KOJHM MapTHEPH B HOro odici 3amponoHyBajad HOr0 B SKOCTI
KaHaujaTa. YCIM IHIIMM MapTHepamMu (IpMHU Micis LbOTO MPOMNOHYETHCS
HAJIaTU MHUCHMOBI 3ayBa)KE€HHS JO KOXXHOTO KaHJuJaTa — Y «IOBIIH» abo
«KOPOTKiW» (popMi, 3aJIe’KHO Bij iX CTaBJICHHS 10 KaHaumata. [licis po3rsiay
KOMEHTapiB 1 CHUIKYBaHHS 3 MapTHEpamu, fKi Hanucainu ix, llpuitmanbHa
KoMmicis ¢ipMu Hamae pekoMeHmarii Paml gupekTopiB, sfKa BUPINIYE, YH
BUHOCHUTH KaHJWJaTa Ha TOJOCYBaHHS, 30epiraTi B TAEMHHUII KaHIUIATYPy abo
BiIMOBUTH Yy mapTHepcTBi. llpmitmanbHa KoMmiciss 1 Paga aupexTopis
TOTPUMYIOTHCSI OCHOBHUX MPUHIIMIIIB: MIEBHA KIJTBKICTh MTO3UTUBHUX KOMEHTAPIB
BiJl TapTHEPIB HE TrapaHTy€ IOMYCK KaHIUAATypu A0 TMapTHEPCTBa, a IEBHA
KUIBKICTh HETaTHBHHUX KOMEHTAapiB HE OOOB’S3KOBO O3HAYa€ BIJIMOBY B
naptHepcTBi. Price Waterhouse He BCTaHOBIIOE KOAHMX OOMEXKEHBb IIOJI0
KUIBKOCTI 0C10, SIK1 MOKYTh BUCYBaTH CBOI KaHAUIATYPH.

Enn Xomnkinc mpairoBana B Price Waterhouse y Bamunarroni, okpyr Koaymois,
OPOTATrOM II'SITU POKIB, KOJIM MApTHEPU B 1bOMY O(ici 3amponoHyBaiu ii SIK
KaHIuJaTa Ha MapTHEPCTBO. 3 662 napmuepie y ¢hipmi nHa mou uac oOyno 7
acinok. 3 88 0ci0, 3aMpONOHOBAHUX ISl TAPTHEPCTBA B TOMY POILIi, TUIBKU OJ{HA
Oyna xiHkoro. Lle 1 Oyna Enn Xonkinc. Copok ciM 13 IHMX KaHAMAATIB OYyJo
JTOMYIIEHO 70 mapTHepcTBa, 21 kanauaaT OyB BiaxuiaeHui, 1 20 — y ToMmy guci
XonkiHC — OyJIO BIANPABIEHO JJIsi OBTOPHOTO PO3TJISAAY B HACTYIHOMY POIIL.
Tpunanusats 13 32 mapTHEpiB, Kl NPEICTaBWIA KOMEHTapl A0 KaHAMIATypH
XonkiHC, MATpUMAIA 11 KaHAMAATYpY Ha NapTHEpCTBO. Tpu mapTHepu
NOPEKOMEHAYBAJIM BIAKIACTU 11 KaHIUAATYpy, BICIM 3asBUIH, 110 HE MAIOTh
oOrpyHToBaHOi iH(pOpMAaIIlli Ipo Hel, 1 e BiciM BKa3ald Ha Te, IO i Mae OyTH
B1JIMOBJICHO Y TTapTHEPCTBI.

VY cninbHO TATOTOBJCHIN 3asBi, MIATPUMYIOYH il KaHAWIATYpPY, MapTHEPH B
odici XOMKIHC BKa3aaH, M0 3aBISKH i1 poOO0TI OyJI0 OTpHUMaHO KOHTPAKT Ha 25
MJIH. J0JUl. BoHa — «€MHA 3 yCiX 1HIIMX KaHJUJATIB HA MapTHEPCTBO, XTO 32
pIK BCTAHOBHMB TOMIOHWH PEKOPA IMIOAO YCIIIIHOTO 3a0e3MEUYCHHS BEITUKUX
KOHTPAKTIBY.

<...> [laptHepu B odici XomkiHC Janu CXBaJbHI BIATYKH Mpo ii xapakrep,
omucany ii SK 49yaoBoro mpodecioHana, TOBAPHUCHKY, CHIBHY Ta HE3aIC)KHY
ocoOucTicTh. KilieHTH TakoX MOTOAWIMCS 3 UMM OILIIHKAMH, ONMUCYIOYH 1i 5K
HAJ3BUYAHO KOMIIETEHTHY, PO3YMHY, CWJIBHY 1 MpsAMY, HyXe MPOAYKTHBHY,
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eHEepriiiHy 1 TBOpYy. TakoX BiJ3HAYATUCS PIITydicTh XOMKIHC, 11 ITUPOKUN
KpYyTOo3ip, IHTEJIEKTyalbHa SICHICTb.

<...> Bopgnowac, Mamu Miclle BKa3iBKM 1 Ha arpecHBHICTh XOIKIHC.
CriBpoOITHUKM 1HOMAI BIAUYBaau Ha 001 1i Pi3KICTh. 3aJI0BrO J0 TOTO, K BOHA
noJjiajna 3asBKy Ha MapTHEPCTBO, ii Kojiera paauB ii MOJIINIIUTH CBOI BIJHOCHUHU
3 OTOYYIOUMMH. XO4Ya OI[IHKA BKa3ylOTh Ha MOJIMIICHHS, aje BCE X Takh Yy
XonkiHC Oynu Taki BaXJIMBI HEJOJIIKH, 4Yepe3 sSKI B PEITI-pemT il He
3amponoOHyBaiM  MapTHEPCTBO. [IpakTMYHO BCI HETaTHUBHI  3ayBa)KCHHS
napTHepiB Mpo XONKIiHC (HaBITh MapTHEPIB, AKI i1 MIATPUMYBAIM) MOB’S3aH1 3
Ii€f0 0COONMUBICTIO ii XapakTepy. /[Ba MpOTHUBHUKH 11 KaHIUIATYpU 3a3HAYNIIH,
0 BOHA 1HOJA1 HAJMIPHO arpecuBHA, HAAMIPHO CypOBa, 3 HEI BaXKO
MPALOBATH 1 110 BOHA HETEPIUISYA 3 IEPCOHATIOM.

Opnak, HassBHI O3HAKU TOTO, IO OesKi Napmuepu He2amusHo 8iopeazysaiu Ha
Kanouoamypy Xonkinc uepe3z me, wo ona o6yna sxcinkoro. OJIUH MapTHEP OINKCAB
il SIK «Ma4do»; 1HIIMK BKa3zaB, 10 BOHA «3aHAATO MEpEeHAcU4eHa, 100 OyTh
KIHKOIO»; TpPETIH MopaauB i TPOWTH «Kypc IIKOIM dYapiBHOCTI». Kimbka
NapTHEPIB KPUTUKYBadu 1i 32 BHUKOPUCTAHHS HEHOPMATUBHOI JEKCHUKH. Y
BIJIMTOBI/Ib OJTMH 3 MApTHEPIB CKa3aw, IO 1i TAPTHEPU KPUTUKYBAIH 11 TIIBKH 32
T€, 1110 BOHA JIAETHCS, TOMY L0 «II€ JIeJ[l, @ BUKOPUCTOBYE HELIEH3YPHY JIAUKY».
[i npubiunuk MoscHUB, MO Xo4ya XONKIHC i TPOXM YKOPCTKO BUCJIOBIIIOETHCH,
Belle ce0e «I0-4OJJoBIYOMY», ajie € KpalluM KaHauaaToM. YTiM, I K oco0a,
HaMararoyuch 30UIBIINTH HIAHCU XONKIHC Ha MapTHEPCTBO, PEKOMEHAYyBaia iif
«Oymu  OLbUlL IHCIHOUHOI, 2080pUMU, 00SA2AMUCH NO-HCIHOYOMY, poOUmMuU
MAKIAHC, 3AYICKY, HOCUMU NPUKPACU .

H-p Csrozen ®dick, cowiaJbHUI MNCUXOJOT 1 aaA'tOHKT-podecop MCUXOJOTril
VuiBepcutery Kapaeri-Memnmona, y CBOiX CBIAYEHHSX B CyJl 3asBHIIA, IO
nporec BigOopy mnaprtHepiB y Price Waterhouse BinOyBaBcs, sk MOXHA
NPUITYCTHUTH, IiJ BILTABOM IeHOepHux cmepeomunis. Takuii BUCHOBOK 3p00JIEHO
HA OCHOBI HE TUIbKU THX 3ayBakKeHb, sIKI MaJld CTaTeBE 3a0apBIICHHS, aje il Ha
TeHJCPHO-HEUTpaAIbHUX 3ayBaxkeHHsX. OnOuWH 13 MapTHEpIB, HANPUKIA,
BIIKPUTO 3asBHB, IO XOMKIHC HE MOo00amacs BCIM CIIBPOOITHUKAMH, a 1HIITANA
omucaB il AK Ty, IO «BECh Yac ApATye 1 ApaTyew; 1 e OyJIu JIOAH, K1 JTyXKe
MaJio KOHTaKTyBaJIn 3 XOMKIHC.

<...> VY momepeaHi poKH, 1HII KaHAUAATH-KIHKHA TaKOXK ITI/ITaBAIUCS OIIHKAM
Ha OCHOBI CTaTeBOi MPUHAIECKHOCTI. «KaHIUAATKN MPUXUIBLHO PO3TISAAINCS,
SKIIO TapTHEPU BBAXaNH, IO BOHHW 30€periv CBOI JKIHOYHICTh, CTAIOYH
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epeKTUBHUMU MpOoQEeCiHHUMU MEHeKepaMu». 37100yTH XapaKTePUCTUKY
(beMIHICTKM BBa)Kajaocsl HEraTUBHUM IPOBOM. Takoxk OyJio BCTAaHOBJIEHO, IO B
MOTIEPEIHI POKU KOOUH I3 NAPMHEPI8 HEOOHOPA3080 3A3HAYAE, WO BIH HE MOXICE
posensoamu 6y0b-sKy JHCIHKY 8Ceplio3 K KaHOuoama 0as NapmHepcmad, HCIHKU
He 30amui (QyHKYioHyeamu Hasimv 6 aKocmi mon-meneodxcepisy. dipma He
BXXKWJIa SKOJHHMX 3aXOiB, MO0 TEPEnKOAUTH TMOAIOHUM KOMEHTapsM, TOJ0C
napTHepa 0yJio BKJIFOUEHO J0 3arajbHOTO Pe3I0OMe KaHIUIaTKU.

<...> Cyn aidmoB BUCHOBKY, IO JCSKI 3 3ayBaKE€Hb MAapTHEPIB MO0 XOIKIHC
HOCWJIM HENPUITYCTUMO CTEPEOTHUIHUN XapakTep 3 MPUBOJY «IIPABUIHHOL
MOBEIIHKHA JKIHOK», 1 KOMMaHis He 3po0uia HIYOoro, mo0 MNPUIIMHUTH Taki
KOMEHTapi ¥ He mMmokjamathcs Ha HuxX. Ha gymky cymy, Price Waterhouse
HE3aKOHHO JUCKPUMIHYBaJIM XOIKIHC HA OCHOBI CTaTI.

<...> Mema uuHHO20 3AKOHO0ABHUO20  pe2YIBAHHA —  3A00POHUMU
pobomooasysam 8paxo8ysamu reHOepHuLl haKxmop npu YXeaieHHi pilueHHs Wooo
npayesniauimysants. 3aKoH 3a00pOHsiE€ POOOTOJABIIO «BIIMOBIISITH B MPUMOMI
Ha poOOoTy abo0 IHIIMM YHWHOM JUCKPUMIHYBaTH Oyab-sIKy o0co0y» abo
«PO3IIATU UM KJIacu(IKyBaTH CBOIX CHIBPOOITHUKIB a00 KaHIUAATIB HA POOOTY
Oyab-sIKUM CHOCOOOM, SIKUW TM030aBUTh a00 mparHe MMo30aBUTU OyIb-sKY
JIOIMHY MO>KJIMBOCT1 TIpaIeBJIAIITYBAaHHS YW 1HAKIIE HETaTUBHO BIUIMBAE Ha ii
CTaTyC K MpalliBHUKA, HA MIJCTaBI ... CTAaTl Takoi ocoOu». Mu po3ymiemo 11
CJIOBa TakK, IIO CTaThb HE MOBHUHHA BPaxOBYBATHUCS SK (PAKTOpP MPHU MPUUHSTTI
pilIeHb MO0 3aHHATOCTI.

<...> [HIIMM Ba)XJIMBUM acIeKTOM € Te, 10 B poOOTO/IaBIlsl € cB0OOIa BUOODY.
30epexxeHHsT  11l€i  cBOOOAM  O3HAyae, 1m0 poOOTOAAaBEllb HE  HeEce
BIJIMOB1JAJIBHOCTI, SKIIO BIH MOJKE JOBECTH, IO BiH JIHIIOB OM 0O TAaKOTO K
CaMOT0 BUCHOBKY 11010 KOHKPETHOI JIIOJIMHU, HaBITh HE OEpyYH J0 yBaru CTaTh.
<...> ToBopsiuM, 10 cTaTh BIJIrpae MOTUBYIOUY POJb I[PU BHUPIIIEHHI
TPYJIOBOTO CIIOPY, MM MAaEMO Ha yBa3i, 10, SKIIO0 0 MU CIUTAIH MpaleaaBis B
MOMEHT MNPUUHSTTS PIIIEHHSA, YOMY BIH 3pOOHMB Takui BUOIp, 1 AKIIO O MH
OTpUMaJIM MpaBAWBY BIJINOBIJIb, TO OJIHIEIO 3 IPUYMH, HA SIKy BKazaB OHU
poboTtoaaBens, Oyno O Te, MmO 3aIBHUK a00 CHIBPOOITHUK OyB JKIHKOM. Y
KOHKPETHOMY KOHTEKCTI MJIEThCsI MIPO T€HAEPHI CTEPEOTUIH, SIK1 TTPOSIBIISIIOTHCS
B TOMY, 10 poOOTONABELL KEPYETHCS NEPEKOHAHHSAM, IO KIHKa HE IOBHHHA
OyTH arpecHuBHOIO.

<...> JlocuTh Ba)XXKO JOBECTH, IIO0 CaM€ CTaTh BijAirpana BUPIIIAIbHY POJb Y
OPUIHATI KOHKpeTHoro pimeHHs. [lo3uBauka TmMOBMHHA JOBECTH, IO
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poboTonaBels (PAKTUYHO OpIEHTYBABCS Ha ii CTaThb NPU NPUUHATTI PIIICHHS.
TyT cTepeoTuIIHI BUCIOBIIIOBaHHS, 0€3yMOBHO, MOXKYTh OyTH CBITYEHHSIM TOTO,
0 CTaTh BIJIIrPae PoJib.

<...> B saxocTi 0Ka3iB CBO€I mo3ullii poOOTOAaBelb, B OUIBIIOCTI BHUIAJKIB,
MOBUHEH MPEJACTaBUTH MEBHI 00’ €KTUBHI JIOKa3U TOTO, 10 HOTO pilieHHs 0yJo
NPUITHSATE 32 B1ICYTHOCTI HE3aKOHHOT'O MOTHUBY.

<...> HacnpaBni, MU CXWJIbHI TOBOPUTHM MpO T€, L0 CBIAYEHHS EKCIepTa
noktopa Dick Oynau mpocTo riaazyp’to Ha TopTi Xomnkinc. He € HeoOXimHUMU
crieliajgbHl 3HaHHS, 100 MOOAYUTH MPOSB T€HACPHUX CTEPEOTUIIB B OMHMCAHHI
arpecMBHOI TpAIliBHUIN, B fAKOI BUMAararOTb MPOUTH KypC Y «IIKOJI
4apiBHOCTI». TaKko MOBEPTAIOUUCH JI0 TIOPAIH, IKY HaJaBalu XOMKIHC 1 OLlIHKa
SIKOT TaKOX HE BUMArae CreliajbHUX 3HaHb 3 MCHUXOJIOTI, 00 3pO3yMITH, 1110
SKIIO HEMOJIKH Y «MDKOCOOMCTICHMX CTOCYHKaxX» CIY>KOOBISI TPOIIOHYIOTh
BUIMPABUTH IIJISTXOM 3MIHH KOCTIOMa 200 HOBOTO BIJITIHKY ITOMaJIH, TO, HAIICBHO,
caMe cTaTh MpaliBHULI, a HE 1 HAaBUYKU MIKOCOOMCTICHOTO CIIJIKYBaHHS
MOCTYTyBaJia IMiICTaBOIO JIsl KPUTHKH. <...>

Pimennsi BepxoBaoro Cyny Cnoayuyenux ItatiB AMepuku y cnpasi
Kopnopauisa Boa-Mapt nporu berri /I’okc Ta inmux Big 20 yepBus 2011
poKy (sumsz)>

<...> Mu 3ITKHYJHUCS 3 HAWJAOPOKUMM 3a BECh Iel yac mo30BoM. OKpYKHUU
Cyad Ta AMNCISIAHAA Cya PO3TISHYJIW KOJCKTHUBHUW TMO30B, KWW 00’ €qHYE
O0sm3bko 1,5 MIIH. MO3MBAyiB, HUHIMIHIX 1 KOJUIIHIX MPAIliBHUIL 3asBHUKA —
kommnaHii Bom-MapTt — ski CTBEpKYIOTh, IO PIIICHHS, 3IIMCHIOBAHI iXHIMH
KEpIBHUKaMHU 3 MPUBOAY 3apOOITHOI IJIaTH Ta MPOCYBAHHS MO Kap €pHIH
CXOJIMHII, TPU3BOIWIIN JI0 JUCKPUMIHAILIIT )KIHOK.

<...> Bon-Maprt € HaiiOUIbIIUM TpUBATHUM POOOTONABIIEM Ta KEPYy€E YOTHpPMA
TUIIAMU YHIBEpMariB po3JpiOHOI TOPriBil MO BCIM KpaiHi: JUCKOHTHI Mara3uHu,
rinepMapKeTH, MiHI-MapKeTH Ta Mepeka IICHTPIB ONTOBOI Ta JPIOHOONMTOBOI
topriii. Ili yHiBepmaru mnopiuieHi Ha 7 MAPO3ILIIB, SIKI B CBOIO 4Yepry
OXOIUTIOIOTh COPOK OJWH perioH, Big 80 A0 85 Mara3uHiB y KOXKHOMY 13
perioniB. Koxen maraszun mae npubausHo Big 40 go 53 Bigaimis i Bix 80 g0 500
IITATHUX MPAL[IBHUKIB.

33 3 IIOBHUM TEKCTOM piHIeHHH MO>Ha O3HAIlOMHUTHCS 3a INOCUJIaHHSM:
http://www.supremecourt.gov/opinions/10pdf/10-277.pdf. Ilepeknaneno ykpaincpkoro Turpana
Janiensna.
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Pimennss momo migBuimeHHS 3apoOITHOI IIaTH Ta MPOCYBAaHHS Kap €PHOIO
CXOOMHKOW y Bon-Mapri, 3a3Bu4aii, nNpuilMaroTbCs MICHEBUMH KEpIBHUKAMHU
(menemxepamu). MiclieBHil MEHEIKEp MOKE 30ULIBIIMTH MOTOAWMHHY OIUIATy
CHIBpOOITHUKY (B MEBHUX ME¥XKaxX), KEPYIOUUCH OI[IHKOI SKOCTI HOro poOOTH.
[Ilo crocyeThcst HaliMaHUX MpPaLIBHUKIB, TAKUX SIK MEHEI)KEpU Mara3uHiB 1 iX
3aCTYMHUKH, BHUIIl KOPIOPATHUBHI OpPraHd MalwTh MpaBO Ha CBIA po3cyA
BCTAHOBJIIOBATH 3apIUIATy B MONEPEIHHO 0OYMOBIECHOMY Jl1alla30Hi.

Tak camo 3IIMCHIOIOTBCS TIPOCYBAHHS Kap €PHOIO CXOIWHKOK. Bom-Mapt
J03BOJISIE KEpIBHUKAM Mara3uHiB (MEHEeKepaM) 3aCTOCOBYBaTH CBOi BJAacHI
Cy0’€KTHBHI KpuUTepii mpu BimOOpI KaHAWAATIB Ha TMOCaay 3acTylHHUKa
KEepIBHHMKA, IO € TEpPIIMM KPOKOM Ha MUIAXY A0 MOcaau Oe3rnocepeaHboro
KepiBHUKa MarasuHy. OJHaK JOMYCK 0 HaBYAJIbHOI MPOTrpaMHU «MEHEKEPIB»
BUMarae, 1mo0 KaHIWJAT BIJAMOBIIAB IEBHUM 00 €KTHUBHUM KPHUTEPIsAM, SKi
BKJIIOYATh: PEUTUHT MNPOIYKTUBHOCTI, KOTpUM Mae OyTH TpUHANMHI BUIIE
CepeHbOro, nepeOyBaHHsd Ha JIaHIi Mocajl IpPOTArOM OJHOTO POKY Ta, B pasl
HEO0OX1THOCTI, TOTOBHICTH IIepeixaTu 3a MicIieM POOOTH.

Ane KpiM LIMX BUMOT, PET10HAJIbHI Ta OKPYKHI1 KEPIBHUKHU (MEHEIKEPH) MAIOTh
paBO 3aCTOCOBYBATH CBOi BIIACHI KpHUTEpii BiAOOpY KaHIWUIATIB Ha MOCATy
MeHemkepa. ToOTO mpocyBaHHS Ha BHIY MMOCaAy 3aBXKIU BiOyBaeTbCAd Ha
pO3Cy/l KEpIBHULTBA.

<...> [lo3uBayamu y 1[bOMy CyJOBOMY MpOIIECI, SIKI MPEACTaBISAIOTh 1,5 MIIH.
pOOITHUKIB, € TpHW (HUHIIIHI Ta KOJUIIHI) crmiBpoOiTHULI Bon-Mapt, sxi
CTBEPIKYIOTh, 10 KOMNAHISL YNEPeoAHCeHO BIOHOCUNACS 00 HUX HA Niocmasi
iXHboi cmami, 6iOMoenAlouU iM 6 pieHiu oniami npayi ma npocy8aHHi
Kap '€PHOI0 CXOOUHKOIO.

<...> berti /['tokc mouama mparroBatyd y [litcOyp3skomy Boa- Mapri, mrar
Kamidopnis, y 1994 poui. Cnouarky BoHa MpaiffoBajia KacupoMm, ajie MOTIM ii
Oy7i0 TMABUINEHO Ha TMOCaAy MEHeIKepa 3 00CIyroByBaHHS Kii€HTiB. OjHaK
micas cepli JUCHUIUTIHAPHUX MopylieHb J['tokc Oyfia 3HOBY IepeBeleHa Ha
nocajay Kacupa, a MOTIM CTajla B3arajl HpaloBaTH THM, XTO 3yCTplyae
BIJIBITyBayiB CyIIepMapKeTy.

JI'tokc BU3HAE, MO0 TOPYIIWJIA TONITHKY KOMIMaHIi, ajae CTBEpPKYE, IO
YOJIOBIKM-CHIBPOOITHUKM HE OynM mMmokapaHi 3a moaiOHI mopylieHHs. Bona
TaKOXX CTBEPIDKYE, IO JBOM YOJIOBIKAM, SIKI TEK MPAIIOIOTh 3yCTPIYAIOUNMHU Y
marazuHi [liTcOypra, miaaTaTe OuIbILIE, HIXK iH.

Kpictin KBamHOBCki mparioBasia B cymepMmMapkeTi B mrTartax Miccypi Ta
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Kamidopnis Outblry 4acTUHY CBOTO XKUTTS. BoHa 3aiimMana BeIUKY KUIBKICTH
nocaji, BKJIOYAIOYM 1 HAMAOBI mocaau. BoHa cTBepixkye, MO KEpPIBHUK
cynepMapKeTy Ay’Ke 4acTO CBAapWB il Ta KpWYaB HA IHINIHNX KIHOK-TPAIliBHUIIH
MarasuHy, aje 4oJIoBiKiB He uimaB. llelt kepiBHUK ka3aB, mo KpicTin Tpebda
BUTJISIIATH Kpallle: pOOUTH MaKisDK, TAPHO OJIATATUCS TOIIIO.

Enit Apana npamoBana B cynepmapkeri Bom-Mapt y wmicti [yapTi, mrar
Kamidopnisa, 3 1995 nmo 2001 pik. ¥ 2000 Bona HaOmu3uigach A0 MOCAAU
KEepIBHHKA CylepMapKeTy, aje TMOTIM Bia Hel BiIMaxHyJucs. ApaHa midmuia
BHUCHOBKY, 110 1l OyJIO BIIMOBJIEHO Y MOXJIMBOCTI IIPOCYBaHHS uepes3 il CTaTh.
Bona mockapykumnacsi, micis 4oro i BeIM 3BEpHYTHCA O€3mocepeqHbo 0
paliOHHOTO KEpiBHMKA CyNepMapKeTamu, SKIO, Ha i1 JAyMKy, MEHemkep Iii
MarasuHy JOTYCTHB HecrpaBeiuBicTh. OMHAK ApaHa BUPIIIAIA 3MUPUTHUCS 3
M 1 OUIBIIIE HIKOJHM HE TOJaBaTH 3asBKY Ha ydacTh y HaBYaJIbHIA Iporpami
«venemkepiBy. Y 2001 poui i 3BUTBHUIIN 32 MOPYIIEHHS NOMITHKK Bon-Mapty
(3ami3HEHHs, HECBOEYaCHE BUKOHAHHS 3aBJIaHb).

[{i 3asBHHUII CTBEPKYIOTh, 10 Bom-Mapt mae cneyugiuny xopnopamusmy
NOJIMUKY U000 CMAarHo8uwa HCiHox. Bonu exasyioms nHa me, wo 0ii ix micyesux
MeHeodHcepie npu UPIUEHHI NUMAHbL ONJIAMU NPayi ma NPoCcy8anHs no ciyxcoi,
€ HenponopyiuHumu, 30IUCHIOIOMbCS HA  KOPUCMb  YOJOGIKIB, U0 €
OUCKPUMIHAYIEIO NO BIOHOUWEHHIO 00 HCIHOK.

3asBHUIIl BKa3ylOTh, M0 JUCKPUMIHAINT TMIAJAIOTBCA yCl  TpaIiBHUII
cynepmapkeTiB Bon-Mapt. OCHOBHE NPHUITYIIIEHHS TOJISTa€E B TOMY, 110 CUJIbHA
1 €IMHA «KOPTOpPATUBHA KYJbTYpa» JO03BOJISIE YIEPEIKEHE BiAHOIICHHS, TUM
CaMUM IIJITa€ KOXKHY KIHKY B KOMMaH11 JUCKPUMIHAIII].

<...> 3asBHUIIl COUPAIOTHCS HA TPU BHUAM JIOKA31B: CTATUCTUYHI TMOKA3HUKU
JTUCKPUMIHAIIT TIOA0 JKIHOK 3 TPHUBOAY MIABHUINCHHS 3apOoO0ITHOI IUIaTH Ta
Kap’€pHOTO MpocyBaHHs, cBiqYeHHs 120 xiHOK — mpauiBHUIL Bon-Maprty Ta
eKcrepTHa oOmiHka comionora Jlokropa Bimbsima binbdi, skuii mpoBiB
COIIIOJIOTIYHMN aHali3 KyJbTYpH Ta KaJpoBOi MOJITUKH KepiBHMIITBA Boin-
Mapry.

<...> Bgaraim, iCHye BeJaWKa KOHIICNITyaJbHA PI3HUIS MK 1HIWBIAyaIbHUM
TBEP/DKCHHSIM MIOJ0 BIAMOBH y TIPOCYBaHHI Kap’€pPHOIO CXOIWHKOIO (abo
MiBUIIEHHS 3apO0ITHOI IJIaTH) HA JTUCKPUMIHAIIAHIA OCHOBI1, 3 OJHOTO OOKY,
Ta ICHYBaHHSM KOJIEKTHBY JIFOJICH, K1 MTOCTPAXKIAIH BIJl TAKUX CAMUX yTHUCKIB, 3
HIIIOTO.

<...> «KopnopatuBHa mnomiTuka» Bon-Maprty, ska [03BOJsIE MICHEBUM
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KEepIBHUKAM JISITH HAa BIACHUN PO3CY]l B MUTAHHIX MpalleBIallITyBaHHS, € JIyXKe
NOIIUPEHUM, MMOBIPHO PO3YMHHMM CIIOCOOOM BEIEHHSI Oi3Hecy, aje 1€ He €
OPUBOJAOM  JOXOJAWTH  BHCHOBKY, IO BOHAa  TPEJACTaBIs€  COOOIO
JTUCKPUMIHAIIIHY TTOBEIIHKY.

Kpim Toro, Bon-Mapt He Bu3HA4aB 3arajibHOTO MOPSJKY 3/1MCHEHHS Tak
3BAHOTO PO3CYyy, SIKM OyB OM XapakTepHUM Il BCiel kommaHii. s kommaHii
TaKMX pO3MIpIB Ta reorpadiuHoro mnomupeHHs, sk Boun-Mapt, nyxe
MaJIOBIpOTiAHO, IO BCl 11 KEpPIBHUKKA dIIOTh OJHAKOBO B IIUTAaHHSIX
npareBiIallTyBaHHs.

Cratuctuuna iHGOpMaIlis y i cHpaBi HajaHa CTAaTHCTHKOM JIOKTOPOM
Puuapnom [porinom Ta mokropom Mapkom benmikom. JporiH mpoBiB CBiif
aHali3 BiJ pErioHy [0 pErioHy, MOPIBHIOIOYM YHUCIO XIHOK, SAKUX Oyi0
MPU3HAYCHO Ha I0Caay KEPIBHHKIB, 3 BIJCOTKOM JKIHOK, SIKI TIPAIIOIOTH Ha
3BUYANHIN MOroIMHHIA poOoTi. B pe3ynbTaTi BiH IIHIIIOB BUCHOBKY, 1110 HASABHI
iCMoOmHui cmamucmuyHi 6IOMIHHOCMI MIidC 4o08IKamu i dHcinkamu y Bon-Mapm
Ha nocadi kepisnukie. 1li BIAMIHHOCTI MOXXHA TJIYMA4YWTH SK CTaTeBY
JTUCKpUMIHAIiI0. beH ik MOpIBHAB MaHi 11010 NpailiBHUKIB y Bon-Mapti ta y ix
KOHKYPEHTIB, 1 IIAIIIOB BUCHOBKY, 110 Bon-Mapt migBuiitye Ha mocaji MEHIIHMA
B1JICOTOK JKIHOK aHI’K MOTO KOHKYPEHTH.

Tum He MeHie, 1i€i 1HQoOpMaIllli HeAOCTaTHLO, a0 MIATBEPAUTH BUCYHYTI
npeTen3ii. JIuCKpuMiHAIHOTO JOCBIY OMHIET JIOJWHU HEIOCTAaTHBO, MO0
3pOOUTH BUCHOBOK, 1110 1 BC1 1HIII MpaliBHUKKA MaJld Takuil camuil g1ocBia. Yepes
T€, 0 3aABHULI HE MOXYTh 3a0€3MECUUTH MEPEKOHIMBUX JOKAa31B ICHYBAHHS
JUCKPUMIHAIIIHOT MOMITUKKA y KoMmaHii Bon-MapT, Mu JiHIIUIM BUCHOBKY PO
BIJICYTHICTb MIJICTAB JIJISI KOJIEKTUBHOTO MTO30BY.
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CYJOBI PILIEHHS Y CITPABAX, ITIOB’SA3AHUX I3 CEKCYAJIbHUMHA
JOMAT AHHSIMH

Ilo yvoeo po3diny exmOuUeHo nuue OO0HY Cnpagy (8iOnosioHe piuleHHs
anensyivnozo cyoy CIIIA), ane 6ona yikasa mum, K cy0 nioxooums 00 po32asioy
NUMAaHHA w000 008e0eHHs (aKmy CeKCYalbHUX O00MAa2anb, a MAKOMC U000
BU3HAYEHHSI 0008 3Ky pobomooasys yoeneuumu c8oix Npayi6HUKI6 8i0 NOJIOHUX
00oMaA2aHb NpU BUKOHAHHI HUMU MPYO0osUX 0008 a3Ki8, HABIMb AKWO CAMI
CEKCYANIbHI 0OMA2AHHS NOX00sMb He 810 npeocmasHuKka pobomooasys abo ocoou,
wo nepebysac i3 pooomooasyem y mpyoosux GiOHOCUHAX, a 3 OOKYy mpemboi

CMOpPOHU.

Pimennsi anensimiiinoro cyny CILHA (ITyepto-Piko) y cmpasi Estrella
MEDINA-RIVERA; Omar Cajigas—Quifiones; moapy:x:xsa Cajigas—Medina,
nporu MVM, INC. Bix 10 kBitast 2013 poxy (sumsz)>

<...> B ciuni 2008 poxy Menina BiamTyBajiacs Ha poOOTY 3 YacTKOBOIO
3alHATICTIO O(illepoM 3aTpUMaHHs 3a BUKINKOM Y MVM, npuBatny ¢ipmy, sika
HaJla€ OXOPOHHI MOCIYTH Ha KOHTPAKTHIN OCHOBI.

He maroun vitkoro rpadiky, Mezaina npairoBaia TO/1, KOJIU 1€ 0yJI0 HEOOXITHO
(BpaH11i, BIeHb a00 BBeuepi). Hacom, BOHA IpallfoBaja JIMIIEC pa3 Ha THKICHD, Y
TOMy 4ucial TomMy 1o MVM BHUKOPUCTOBYE CHUCTEMY CTapIUIMHCTBA IS
3alydeHHsI 10 poOoTH. 3asBHHISA Oyiia OMvK4de M0 KIHIT TaKOTO CIHCKY —
npuban3Ho 16 3 momixk 20. Jlo TOro  iHII MpamiBHUKA Majlu OUIBIINANA 3a HEl
TpynoBuid ctax. Takoxxk Ha ii poOOTy BIUIMHYJO T€, IO BOHAa IoyYala
BIJIBITyBaTH BeuipHi 3aHATTSA B YHIBepcureti [lyepto Piko B cepmai 2008 p.
Menina Ta i komerm 3 MVM mnpamoBanu 3 arentamu |ICE, ame Oymnm
nigkoHTpoasHi MVM, a ne ICE.

[Ipubmm3no B cepenuni xoBTHA 2008 p. Menina mnoBigoMuiaa OJHOMY 3
iHCcTekTopiB, Benackecy, mo arent |CE — BoHa He ckasaia, XTO caMe — OTpUMaB
ii TemegoH 31 CHUCKY MpPAIIBHUKIB 1 IMOYaB «HEMOKOITH» ii J3BIHKAMHU.
«HenokoitT» — CJI0OBO, sIK€ BOHAa BHUKOpHCTalla B CBOIX CBIJYEHHSX, XO4a

3 [oBHMM  TEKCTOM  pilICHHS  MOXKHA  O3HAHOMHTHCS 33  ITOCHIAHHSM:
http://caselaw.findlaw.com/us-1st-circuit/1627669.html. Tlepexinaneno yxpaincekoro MapToro
boravosoro.
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Mi3HIIIE BOHA 3aMIHWJIa HOTO Ha KIEPECIIiIye» B CBOIX MOJANBIINX CBITYECHHSIX
nig npucsror. CroIiBatOYuch, MO A3BIHKUA NPUNUHATHCS, MeliHa 3BepHYyJacs
no Bemackeca 3 mpoxaHHSM BUKIIOYUTH 1i HOMEp 13 CIHCKY, SKUH OyB
noctynHuii ICE-arentam. Ha 1ie BiH BIZNOBIB, 10 HE MOXE I[OTO 3POOUTH,
ockinbku npaBuia MVM ta ICE 3akpinuiu, mo Homepa TenedoHiB odiuepiB
MalTh 30epiratucs y I KiMHaTi. Aje BIH J07aB, MO0 3asBHUIS «HE
3acMydyBajacsi» ¥ MOOOINSIB BUPINIUTH 1€ MUTAaHHS 3 OJHUM 31 CBOIX
KepiBHUKIB, HaBappo.

<...> Ilepenecemocs y 23 xoBTHs 2008 p. Menina ¥ iHIIa >xiHKa-odiuep,
OpeHro, OXOpOHSIM KIHKY Ta ii Jouky B rotemi. Komu 3’aBuBcs arent ICE
Pamon Oprtic, sikomy Oyi0 DOpy4eHO CYNpPOBOKYBAaTH MaTip 1 JOYKY [0
JIKapHI JUIsl peHTT€HIBChbKUX 3HIMKIB, IOMITHO HEPBYIOYH, MeliHa MOBEpHYIacs
no Openro ¥ 3amurtana: «Yomy BiH?». Openro Toai Ha mpoxanHs OprTica
CYyHpoOBO/KyBaJla MaTH 1 JOYKY JO TpaHcmopTHoro ¢yprony. Haomunmi 3
Meninoto B rorenbHOMY Homepi OpTic cXonuB ii 1 MOYaB LUTyBaTHU MPOTH il
BoJi. BiH TOpKaBcs Behoro ii Tia. BoHna cnpoOyBana BIAMITOBXHYTH MOTO Bij
cebe, ane He 3Moruia. Bin 3ynuHuBcs, ko OpeHro noBepHyJiach.

Hactynnoro mus Mexina moBimomuna HaBappo mpo cBoi mepeXxuBaHHS MO0
Oprica. Bona Takox po3mnoBijia, 110 3a ASSKUM yac A0 UbOro iHuuaeHty Opric
1HO/A1 MIAXOJUB AYy’K€ OJIM3bKO /10 HEI, TOBOPUB, 110 BOHA «TapHO MaxHEey, 1
HamMmaragecs ii oOiiHsaTH. HaBappo ckazas, mo koim Bemackec MOBiIOMHB IIPO
TenedOoHH1 A3BIHKHU MepeciiayBaya, BiH nependayan, o Opric Moxe 0yTu came
TUM, XTO TelepoHyBaB. <...>

[TowaBmm gisitu, HaBappo mnepeagaB ckapry Meninu uepes MVM 1o
aJIMIHICTPaTUBHOTO OpraHy B TOH ke AeHb. OpTiC MOBMHEH OYB TpUMATHUCA
noaam Bix Mexainu. 27 koBTHI MeniHa MmoBioMmIa MeHekepy 3 MVM, 1o
BOHA 0OIThCS MOBEpTATUCS HA POOOTY, 0OCOOJIUBO 3 TOrO MOMEHTY sik OpTiC CTaB
030poeHnM areHToM. Toai Menina B3sja TPUIECHHY BIAMYCTKY. Tpoxu Mmi3HIIIe
(31 >xoBTHs) OpTica Oyyno mepeBeneHO 10 1HIOro odicy, pO3TalIOBaHOTO B
1HIIOMY MICTI.

3a ymoBamu koHTpakTy Mibk MVM Tta ICE Bci odinepu noBunHI npoitu 40-
TOJIMHHUNA KBaMPIKaIMHUN TpeHYBaJIbHUI Kypc, 1O SKOTO Cepeja 1HIIOro
BKJIFOYEHO OOOB’SI3KOBUI CEMIHAp MpO CEKCyallbHI JaoMaraHHs. [IpoBonus
nporpamy criBpooiTHUK MV M Ilizappo. Ilix gac ceminapy y rpyaai 2008 poxy
[Ti3appo mpuHu3uB Meziny, 3amuTaBIId OPO il PO3YMIHHS «CEKCyalbHOTO
JOoMaraHHs». 3HepBoBaHa Ta 30¢HTe)KeHa MemiHa He XOTiIa BIAMOBIIaTH. AJjie
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[Ti3appo cTBepaKyBaB, 1110 BOHA 3Ha€ BiMOB1Ib. [loMiTHBIIN ii TpUBOTY, KOJIEera
cupoOyBaB BianoBictTu 3a Hei. «Bac 3Byrs Ectpenna Menina?», - 3anuras
[Tizappo #oro capkactuuno. Komm Menpina movana TjiakaTH, 1HIIAA KoOJera
cnpoOyBaB HajaTu Bu3HaueHHs. «Bame iM’s Ectpemna Menina?», - 3HOBY
cka3zaB [lizappo. B pemri-pemit Menina BinoBuia, MO «CEKCyallbHI JOMaraHHs
MarTh MICIIe TOJI, KOJIW OJHa JIIOJWHA CIOHYKAa€ I1HITY J0 CEKCYaJbHOTO
3B’SI3KY MPOTH i1 BOJID».

[Ticns BuyepmaHHS aaMiHICTpAaTHBHUX 3aco0iB MemiHa pa3oM 3 ii 4OJIOBIKOM,
CTBEP/KYIOUM, IO Majia MICIIE JUCKPHMIHAINS 3a O3HAKOK cTaTi B (opmi
JIOMaraHHsi y BOPOXoMy poO0O4OMy CEpeIOBUII, i BUMararo4yu BiJIIIKOAyBaHHs
3a IIKOJTy, HAHECEHY TMePECIIiTyBaHHIMU, 3BEPHYJIHCS 10 Cyy.

<...> CekcyajlpHE JoMaraHHs € (OpMOIO TEHIEPHOI TUCKpPUMIHAINI, SK
noctaHoBuB BepxoBuuit Cyja, ans mpaiiBHUKA, SKHH 3MYIICHUH TEPIITH
CeKCyallbH1 JJOMaraHHs BiJi poOOTOAaBIIs, 3MIHIOIOTHCS YMOBH pobotu. OuH 13
TUIIB CEKCYaJIbHUX JIOMaraHb — «HaJMipHa yBara Ta CeKCyasibHI 3ayBaKCHH,
HEBAKIIMBO «CEPHO3HI abo0 3BHWYAKHI», IO CTBOPIOIOTH «BOPOXKY pobOOUy
atMochepy». Ocoba, sika OOBHHYBAUy€eThCS Y CEKCYyaJbHUX JOMaraHHSIX, HE
Oyna cmiBpoOiTHuKOM MVM, sk Mexaina. Ane poOoTojaBili TMOBHUHHI
3a0e3neunuT pOOITHUKY O€3MeyHl yMOBHM Tpalll, MPaliBHUKU HE TOBHUHHI
CTpa)XKJaTH BiJl CEKCyalbHUX NEpeCciiyBaHb a00 HE3A0pPOBOI MOBEAIHKH 1HIIOI
ocobmu.

<...> [lo3umis Mexinu nossirae B TOMy, 110 BOHA He 3BUHYBauye MVM mron0
BIJIMOBIJII Ha 1i ckapry 3 npuBoay Hamaay Oprica, OCKUIBKH, B PEIITI-pElIT,
Optica Oyno mepeBeneHo a0 1HIIOTO odicy dYepe3 MAeKiaIbKa JHIB IiCIs
innuaenty. 1i Ginbiie oOypuao cTaBaeHHs 10 Hei micis 1i 3BepHEHHS 3i
cKaproo. [i apryMeHTH 3BOAAThCS MPUOIM3HO 10 Takoro. Ilepes HamajgoM B Hei
OyB Bemackec, sikuit nobpe 3HaB mnpo Te, mo areHT ICE «typOyBaB» i
«mepecmiayBaBy ii mo tenedony. Toil areHT A3BOHUB il OIM3BKO CcTa pa3iB. Ale
MVM He BimpearyBasio, HaBiTh 3Baxkaiouu Ha Te, mo HaBappo Bu3HaB ii
nigo3pu moxao Oprica, a micis po3MoBH 3 Benmackecom Opric B3araii HamaB Ha
Hei B roteni. B cBoro uepry, Ilizappo npuHU3MB ii HAa cemiHapi.

Tum He MeHIIe, y crpaBi HasiBHI JOKa3u TOro, 1o MejiHa He MOTJia CKa3aTH
Benackecy mpo Benuky KiIbKICTh A3BiHKIB Bif OpTica, BOHa BUTaJaia 1€ micJs
Hanany. Cama x MeniHa BU3Haja, 110 BOHA BIIEBHEHA B TOMY, IO JIBa pasH
areHT i TouHo a3BoHuB. Ilig yac mepioi TenedpoHHOT PO3MOBU BOHA CKazalia
Opricy: «Hikonu He A3BOHM MeH1 OumbIie», - 1 MOTIM MOKJIajga CIyXaBKy.
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Kemxkurac, 1 40oJ0BIK, BIANOBIB HA Ipyruid 13BiHOK. OpTic cka3aB: «CKaxiTh ii,
mo aredHT Optic tenedonyBaB». Ilicns nporo ani MeniHa, aHi i 4OJIOBIK HE
BIIMOBIAIM Ha 1HIN A3BIHKHM areHTa. Ajie 11eHTH(dIKaTOp aO0OHEHTa BKa3yBas,
IO J3BIHKH MOXOIWJIA 3 OJHOTO M TOro camoro Homepy. BusiBuioch, 1o 1e
pobounii Homep ICE, a He ocoOuctuii Homep Oprtica. Ane MeniHa Bce OJHO
BBa)kae€, 110 BCl A3BIHKM 3/1HcHIOBaB came OpTic, HAaBITh IPU TOMY, IO XTOCH,
MOXJIMBO, TesiedOHYBaB i 3 Ti€l caMoi JIiHITI B pOOOYMX HJISIX.

<...> CKJIaJHICTh CIIpaBH MOJIATAE TAKOXX B TOMY, 1110 YUHHE 3aKOHOJABCTBO HE
3a00pOHSIE TIPOCTE TEPECIiIyBaHHs, HE3aJIeKHO BiJ TOT0, HACKUIBKH BOHO €
CWIbHUM a00 HaIloJIETJIMBUM, SKII0O BOHO HE BIJMNOBIa€ O3HAKaM came
CEKCyaJbHOTO JOMAaraHHs, BiJl SKUX, 3aKOH 3axuilae Oe3mocepenuHbo. CioBa
«TypOyBaTH» 1 «IEpECIiyBaTh» MalwTh pPi3HI 3HAYEHHS, 3aJE€XKHO Bij
KOHTEKCTY, II¢ MOXYTh OyTH Mii, SKI «IIpH CIpsSIMYBaHHI Ha IIEBHY OCOO0Yy
MOXYTh JIpaTyBaTH, BUKIUKATH TPUBOTY ab0 CTaTH MPHUYUHOK EMOIIMHUX
pO3NajiB, HaBITh SKIIO BOHU € 3aKOHHUMWY, SIK, HAIPUKIIAJ, KOIH «KPEIUTOP
BUKOPHCTOBYE TIOTPO3y a00 00pa3inuBYy TaKTHUKY 3aiUIsl MOBEPHECHHS OOpPTy».
Tox, Te, mo Menina noBinomuna Benackecy, He miarBepaxye, mo arent ICE
nepeciiayBaB ii B CeKCyallbHOMY IUIaHi. <...> BOHA MOBHMHHA OyJia MOBIAOMUTH
! mpo 1HIII cUTyallii, Sk, HanpHUKJIaa, Ipo Te, U0 el caMuii areHT MiAXOAUB 110
Hel HanaTo OJM3bKO, TOBOPHUB, IO BOHA «J00pe MaxHe», a TaKOX HaMarabcs
oOiitHsTH. Briepie BoHa ckazana mpo 1e mij yac 3ycTpidi i3 HaBappo Tingbku
nicis 6e3nocepeanboro Hamaay Oprica. | moBigoMuiia, o yMOBUyBaja Ipo Iie,
00 Oosylach 3BUIBHEHHS. XO04Ya HEB1JIOMI MIJICTaBH, 4epe3 sKi i cTpax OyB Ou
O0OTPYHTOBAaHHM.

Kpim Toro, rosopstun 13 HaBappo, Menina npumyckana, mo Optic OyB
nepeciaigyBayeM. lle mnpunymenHs mnoBuHHO Oyno 3mycutu Haappo
posibpartucs y cuTyalrlii, 1o, B Teopii, Morjio 0 3anmo0irtu Hanaay 3 0oky OprTica
Ha Meniny. Jlo nmporo Bemackec takox minmuBcs i3 HaBappo iHdopmaliiero mpo
Te, o Meainy TypOyrOTh MOCTIMHUMHU A3BIHKAMHU. Alie He OyJI0 3a3HAYEHO, 1110
NIJCTAaBOI0 LIUX IEpecilyBaHb MO TenedoHy Oyia crarth noreprnuioi. Briwm,
HaBappo w™ir mnpumycTuTn, SKUH XapakTep Majad Il J3BIHKKM 1 SKi IIUT
nepeciiayBas Opric. <...>
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CYJIOBI PILIEHHS B C®EPI CIMEMHOI'O ITIPABA

Jlo yvoco po3odiny Hamu BidiOpamo cnpasu: nNPo  OUCKPUMIHAYILHI
NOJIOJACEHHS 3AKOHO0ABCMBA U000 8UOOPY NPI3BUA NOOPYIHCHCA, A MAKOHC UOOO
npasa MHCIHOK NICsL 0OPYHCEHHS BUKOPUCMOBY8AMU C8OE Oigoue Npizeuuye; npo
OUCKDUMIHAYTIO HE3AMINCHIX JHCIHOK NOPIBHAHO 13 3AMINCHIMU NPU YCUHOBIIEHHI
HUMU Oimel, a Mmakoxc wooo Npasa O0OUHOKOI NPUUOMHOI mamepi HA 6KA3IBKY
6020 IMeHI 6 OOKYMEHmMAax Ha OUMUHY, HNPO HENPONOPYIUHO HCOPCMKI
NpoOYeCyanvbHi 0OMeNCeHHs W00 MONCIUBOCTIT OCKAPHCUMU CBOE OAMBKIBCMBO,
npo Npaso6i HACAIOKU HeGU3HAHHA OOHOCMAMesUX CO103i68 Npu BUSHAYEHHI 00cs2y
Qinancosoi donomocu Ha oimel MumM i3 NOOPYHCIHCI, XMO NPOACUBAE OKPEMO; NPO
nopyuierHs npas 6ion02iuHo2co0 bamvKa uepe3 nepeoay 1Uo2o 00HbKU 00 NPULLOMHOT
PpoOouHu 6e3 1020 3200U.

Pimennss €Bponeiicbkoro Cyay 3 mpas jJwauHu y cnpasi Burghartz v.
Switzerland Bix 22 mrotoro 1994 poky (sumse)™

<...> 3agBHuns Buinuia 3amixk y Himeuuwni y 1984 pomi. 3a 3aKOHOJaBCTBOM
Himeuunnu npyxkunHa 30epersia cBo€ Npi3BHILE, sike Oyio oOpaHO SIK IPi3BHILE
MoApy#oKks. i 4ojoBiK oTpuMaB mojBiiiHe npisBume. Y Ileiiuapii Bimin
peectparllii 3amucaB BiAMOBUB YOJOBIKOBI y TOMY, 100 JI0AaTH 10 JIBOYOTO
Opi3BUILA JPYKUHH, SIKE CTAJIO NPI3BHUILEM MNOJPYKAKS, CBOE MPI3BUIIE, I MaTH
MOBIMHE MPI3BUIIIE.

<...> 3asBHUKU AOpIKAJIM MIBEHIAPCHKIM BlIaJl B TOMY, 110 BOHAa 6IOMOSUNA 8
MAaKiti MONCIUBOCMI UOJIOBIKOGI, 6 MO 4acC 5K Weetyapcbke 3aKOH00A8CMB0 HA0A€E
make npago Opy’CUHAM, SIKi 00pany Mpi3BUIIE YOJIOBIKA SK MPI3BUILE MOIPYKIKS.
Bonu ckapxwiucs, 110 Taka CUTYyallisi € akTOM JUCKPUMIHAIlT 32 O3HAKOKO CTaTi,
AKUW € 3a00poHEeHUM CT. 14 €Bporerchbkoi KOHBEHIIT 3 MpaB JIOJWHU, & TaKOX
MOPYIICHHSIM 1X MpaBa Ha TOBary CIMEHHOTO JKUTTS, SIK€ TapaHTOBAHO CT. &
Kousenmii.

<...> Cyn Bij3Hayae, MO HA BIAMIHY BIJ HU3KU IHIIAX MDKHAPOJIHUX TPABOBHUX
IHCTPYMEHTIB, CT. 8 €BpONENChKOI KOHBEHIIII 3 MpaB JIIOAUHU HE MICTUThH SIBHUX
MPUIKCIB, K1 O BigHOCWIHMCSA 10 Tpi3Buma ocodou. Hapite Oymyum 3acobom
imenTtudikamii ocodu W NPHUB'A3KK 10 KOHKPETHOI CciM'(, Tpi3BHUIE 0OCOOHU
BITHOCUTbCA 10 cdepu i mpuBaTHOro I ocoOuctoro xuTTa. lLlbomy He

® 3  [OBHMM  TEKCTOM  pilIEHHA  MOXXHA  O3HAHOMUTHCS  3a  IOCHJIAHHAM:
http://hudoc.echr.coe.int/eng?i=001-57865. [1epeknaneno ykpaincbkoro OseHoro ['paboBChKOIO.
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MEPEIIKO/XKAE€ TAaKOXK 1 3allIKaBJIEHICTh JIEpkKaBU 1 CyCHUIbCTBA B perjamMeHTaIli
BUKOPUCTAHHS TPI3BUIL, OCKUIBKU 11 CTOPOHHU IyOJIIYHOTO IpaBa MO€JHYBaHI 3
MIPUBATHUM J>KUTTSAM OCOOM, SIK€ OXOIUIIOE MEBHOIO MIpOIO ii MpaBoO 3aB'sA3yBaTH 1
PO3BHMBATH BIJHOCUHU B PI3HUX c(pepax, 30kpeMa, y npodeciitHiii 1 koMmepuiiHii. Y
pO3IJIAlyBaHOMY BUIIAJKY, 30€pEkKEHHS 3a 3asIBHUKOM HOTro Mpi3BHILA, IMIJ SIKUM,
3a MOro CIoBaMH, BIH CTaB BIJOMUM B aKaJIEeMIYHHX KOJaX, MOXKE€ MEBHUM YUHOM
BIUIMHYTH Ha oro kap'epy. BianosigHo, ct. 8§ KonBeHuii migsrae 3acToCyBaHHIO.
Cyn Harafye, 10 npocysanHs 00 pi6HOCMI cmamell € Cb0200HI 8ANHCIUBOIO MEMOI0
Oeporcas-unerie Paou €eponu,; euxoosauu 3 ybo2o, miibKu 0yHce 8a20Mi MIPKYBAHHA
Mmoocyms  sunpasdamu  cymicuicmos 3 Koneenyiero 6iominHicmb Y CMAasieHHi,
3ACHOBAHY CYMO HA IOMIHHOCMI 8 cmami 0cooOu.

<...> Ha miaTpuMKy ocroproBaHoro peryitoBanHs ypsa llIBeinapii nocunanocs
CIOYaTKy Ha TypOOTY 3aKOHOJABYOI BJIAJU MPO Te, MO0 €IHICTH CiM'T 3HaAXOAMIIA
nposB uepes ii npizBuie. Lleit apryment He nepexoHaB CyJ, OCKUIbKY MTPUETHAHHS
YOJIOBIKOM CBOTO TMpI3BUILA JI0 CIMEHHOIO Mpi3BUIA, B3STOTO Yy JPYKUHHU, HE
MEHIIIOI0 MipOl0 BigoOpakae €mHICTh CciM'T, aHDK 3BOPOTHE PIMICHHS, IO
nomyckaetbes L{luBuibHuM konekcom IlIBelinapii.

<...> Kpim Toro, Ha 1yMKy Cyny, B pO3rJsifyBaHOMY BUIaJKy HE MOYKHA TOBOPUTH
PO CIPaBXKHIO TPAAMINIO: TMPABO, SKUM KOPUCTYIOTHCS JPYKMHH 1 Ha SKe
npeTeHaye 3asBHUK, icHye B IlBeimapii Tumekun 3 1984 poky. Tum wyacowm,
KoHBeHI1is1 TOBUHHA TIIYMAYHUTHCS B CBITJI1 CBOTOAHINITHBOT OOCTAaHOBKH 1, 30KpEMa,
3HAUEHHS, SIKE HAJA€ThCA NMPUHIMIY HEAUCKpUMiHalii. Tak camo, HEMaE KOAHOI
pI3HMIII B TOMY 4YHM IHIIOMY THpi3BHILI, OOpaHOMY oOOomMa 3 TOAPYXKSA SK
CIMEHHOMY .

<...>Cyn BcTaHoBUB mopylleHHs cTaTTi 14 (3a0opoHa nuckpuminanii) KonBenii
y TIOE€THAHHI 31 cTaTTero 8 (IMpaBo Ha MOBary J0 MPUBATHOTO Ta CIMEHHOTO JKHUTT).

Pimennsi €Bponeiicbkoro cyay 3 npas joannu y cnpasi Unal Tekeli v.
Turkey Bix 16 aucromaga 2004 poky (sumse)™>

<...> Ilicns oxapy>eHHs 3asiBHULA B3sijla MPI3BUIIE CBOTO 40JIOBIKA. OCKUIBKH Y
npodeciiiHoMy cepelloBUIll BOHa OyJia BijjoMa 3a CBOIM JIBOYMM IIPI3BUIIEM
(3asgBHUIISI  BXE  TOJMI  IIpalfoBaja  IOPUCTOM), BOHa  IIPOJIOBKYBaHHS
BUKOPUCTOBYBAaTH HOro mepejl CBOIM HOBUM NPi3BHILEM, aje iCHyBasia 3a00poHa
BUKOPHCTOBYBATH 00M 1Ba Mpi3BUIIA HA OPIIIIHHUX TOKYMEHTaX.

% 3 [0BHMM  TEKCTOM  pIlICHHS  MOXKHA  O3HAMOMHTHCS 33  [IOCHJIAHHSM:
http://hudoc.echr.coe.int/eng?i=001-67482. Tlepeknaneno ykpaincbkoro Onenoro ['paboBCHKOIO.
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<...> VY 1995 poi 3asBy 3asBHULII PO BUKOPUCTAHHS JUIIE ii 11BOYOTO MPI3BUIIA
OyJ0 BIOXWJIEHO CYAOM IEpIIOi IHCTAHIII Ha MiJCTaBl TOro, IO BIAMNOBIAHO 10
[uBinpHOTO KOACKCY TypeudwmHH, OJpYKEHI >KIHKM TMOBHHHI BUKOPHCTOBYBATH
NPI3BUILA iX YOJOBIKIB IPOTATOM 3aMIKKSI.

<...> 3axkoHOJaBcTBO Oyno 3MiHEHO Yy 1997 poui: 3aMDKHIM >KiHKaMm OyJo
JI0O3BOJICHO J0/JaBaTH iXHI JIIBOYl MPI3BHINA MEPEa MPI3BHINAMHU CBOiX YOJIOBIKIB,
ajie He BUKOPUCTOBYBATHU JIMILE JIBOYE Mpi3BUIlEe. BTiM, 3asBHULIS POJIOBKYBaJa
JIOMaraTruCcs MOKIIMBOCT1 HOCUTH JIMIIIE CBOE JIBOYE TIPI3BHUIIIE.

<...> 3agBHHUII CTBEPJUKYyBaja, MO BIOMO8A HAYIOHALbHUX CYOI8 00360aumu il
3anuwumu co€ 0igoue Npizeuwye € Hecnpaseou8UM 8MPYYAHHAM Y i npaso Ha
nosazy 0o npusamuozo dcumms. [locunarouncey Ha cr. 14 KoHBeHrii, B3ATYy y
noeHaHH1 31 cT. 8 KOHBEHIII1, 3asiBHULS TaKOX BKa3zyBajla Ha Te€, 10 CTOCOBHO HEi
Majla MiCIle JUCKPUMIHAISA, OCKIIBKH 3TiTHO 3 HAIllOHAJILHUM 3aKOHOJaBCTBOM
OJIpY>KEH1 YOJIOBIKH, Ha BIIMIHY BiJl 3aMDKHIX KIHOK, HE OOMEXEH1 Y MOKIMBOCTI
30epiraTi Npi3BUILE CBOIX OATHKIB MICIHI OAPYKEHHS.

<...> Cyn BU3HAaB, HI0 GIOCYMHICMb V 3AMINCHIX JHCIHOK MONCIUBOCMI 30epecmu
ceo€ O0igoue npizsuuje Nicasi OOPYICEHHS Y NOPIBHAHHI 3 MUM, WO OOPYIHCEHI
YOJI0GIKU MAtomMb make npaso, 0e3yMOBHO CMAHOBUMb KPIZHUYIO V CIMABIEHHI» 34
03HaKo0 cmami 00 atodel, AKI nepeby8amy 6 AHANO2IUHUX CUMYAYISX.

<...> Illono nmuTaHHA OpPO T€, YM MOKHA BBAXKATH TaKy PI3HULIO y CTaBJICHHI
Bunpapaanoro, Cyna 3ayBaXuB, M0 JOCATHEHHS PIBHOCTI MK CTaTsIMH €
NPIOPUTETHOIO METOI0 JepkaB-ydacHUIp Panu €Bponu. Bin Haranas, 1mo y ABOX
CBOIX pe3omtouisx, yxsajgeHux y 1978 1 1985 poxax, Komirer MiunictpiB Panu
€Bponu 3aKJIMKaB JCpKABU-YUACHUIN JIIKBITyBaTH OyIb-SKYy AUCKPUMIHAILIIIO 3a
03HAKOIO CTaTI1 1010 MOXJIMBOCTI JIFOJIMHU BUOUPATH TIPI3BUILIE.

<...> Cyna BiJ3Ha4uWB, 110 HA CHOTOAHI cepel AeprKaB-ydacHHUIL Pamu €Bpomnu
HAsSIBHUM KOHCEHCYC y TUTaHHI BUOOPY KOXKHUM 13 MOJPY>KKs MPI3BUIIA HA PIBHUX
3acamax. Sk Bumaerbes, nauimie TypeyduwHa 30epira€ YMHHUM 3aKOHOJIABCTBO,
BIIMOBIHO /IO SKOTO TOAPYXKS 3000B’si3aHEe OOpaTH TMPI3BUINE YOJIOBIKA SK
NPI3BUILE JJIs1 CBOET HOBOCTBOPEHOI CIM 1.

<...> Cyn He 3BaXHB Ha BUPIIIAIBHHUNA, HA JYMKY Ypsay, apryMEeHT II0JI0 TOTO,
110 0OpaHHsI MPI3BUILIA YOJIOBIKA JJII HOBOCTBOPEHOT POJMHU MOXOAUTH 3 TPATUIILT,
BIJIMOBIJTHO /10 SIKOi €JHAHHS TOAPYAOKS 1]l OJHUM MPI3BUIIEM CBIAYUTH IIPO
eqHanHg ciM’i. Cya BBakae, IO €IHICTh CIM’1 MOXKE 3aCBIIUyBaTHCh TaKOXK
OOpaHHSIM IS POJMHM JIBOYOTO MPI3BUIIA >KIHKM YU TOEJHAHHIM POIUHHUX
IPI3BUILL YOJIOBIKA 1 APYKUHHU.
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<...> Cyn BcTaHOBUB MNopyuieHHs ctaTTi 14 (3a0opona auckpuminaiiii) KonBeHii
y TIO€JJHaHHI 13 cTarTeto 8 (MpaBo Ha MOBAry J0 MPUBATHOTO Ta CIMEHHOIO JKUTTH),
BKAa3aBIIM HA «BIIMIHHE CTaBJIEHHS» 34 O3HAKOIO CTAaTl J0 OCi0 B aHAJOTIYHUX
CUTYyaIlisiX.

Pimennsi €Bponeiicbkoro cyay 3 mpas JroauHu y cnpasi Wagner and
J.M.W.L. v. Luxembourg Big 28 uepsusi 2007 poky (sumse)*’

<...> V nucronani 1996 poxy mnani BarHep ycuHOBWJIa TpHUpPIUHY MAIBUYMHKY,
HapokeHy B Ilepy. YcuHOBIeHHS Oyio 3AIMCHEHO Ha MIACTaBl PIIICHHS
MmicieBoro cyay llepy.

1997 poxy 3assBHUKHU 3BEpHYJIUCA 10 MicLeBoro cyay JlrokcemOypra 3 mo30BOM Hpo
BU3HAHHS CYJIOBOTO DIIIEHHS MPO YCHHOBJIEHHs, yxBaneHoro y Ilepy. Llel kpoxk
OyB HEOOXITHUM nJii HaOyTTA MAIBUYMHKOIO TIOBHOTO LMBUIBHOTO CTaTyCcy B
JIrokcemOyp3i, a TAKOK MOKJIIMBOCTI CTaTH TPOMASHKOIO IT1€1 KpaiHHU.

Opnak y yepBHI 1999 poky wmiclieBuil Cya BIIMOBHUB Y 3aJ0BOJICHI MO30BY Ha
MiJICTaBl HOPMU MPO T€, IO YCUHOBNEHHS He Modice OYymu 30IUCHEHO He3AMINCHbOIO
JHCiHKO10. 3aABHUKUA OCKAPKWJIM 1€ PIIICHHS, BKa3yl04uu, 30KpeMa, Ha MOPYIICHHS
cT. 8 €BporneichbKOi KOHBEHIIIT 3 MPaB JIIOJUHU. <...> anelsiiHUN Cya MiATBEPIUB
pIIICHHS Cyay TepIIoi iHCTaHINI PO HEBU3HAHHS PIlIEHHS MiciieBoro cyay Ilepy
10JI0 YCUHOBJICHHS, OCKIJIbKM YCHHOBJICHHSI MaJio BiOYTHCS 3a 3aKOHOJIABCTBOM
JIrokcemOypra, a He 3a 3akoHoAaBcTBOM llepy. <...> Kacauilinuii cyj 3aiuIIuB y
CHJIl pIIICHHS CYIIB TMEpIIoi Ta amesaIiiHol 1HCTaHIlINA 1 BKa3aB, 30KpeMa, Ha Te,
10 TBEPKEHHS 3asBHUKIB 11010 opyuIieHHs cT. 8§ KoHBeH11i He OyJIM HaJEKHOIO
MJICTaBOIO VISl ANeNAIIHHOT CKapTH, OCKIIBKY 11 TBEPKEHHS MaJld «CyMHIBHHA,
HEBHU3HAUYECHUI 1 HETOYHUHN XapaKTep».

<...> Cyn Haraaye, 110, 3 OJHOTO OOKY, BIAXWISIOYM TOW YW 1HIIMA apryMEHT
CTOPOHH, CyJIM HE 3000B’S3aHI MOSCHIOBATH NMPUYUHU BIAXUICHHS y KOXHOMY
Bunajaky. OAHak CyId TNOBUHHI JaBaTH HAJIEXKHI TMOSICHEHHS Ta BIANOBIAb Ha
BUKJIQJI CTOPOHOIO TOJIOBHUX ITyHKTIB CBO€I MO3UIIi. K10, O TOTO K, 11 IIyHKTH
CTOCYIOThCS TIpaB 1 ¢cB00O/, rapanToBanux Konseniiero ta [IpoTtokomamu 10 Hei,
HaI[lOHAJIbHI CyJIM MaloTh MIJXOJUTU A0 iX PO3MIISIAY 3 OCOOIMBOK MUJIBHICTIO 1
yBaroxo.

Ha nymxy Cyny, oqHUM 3 TOJIOBHUX IMYHKTIB ameNsIiHHOI CKapru 3asBHUKIB OyB
apryMEHT TIPO Te, 110 PIICHHS Cyly TepIIoi IHCTaHIlii HECyMiCHE 3 BUMOTaMH CT. 8

% 3 [OBHMM  TEKCTOM  pIlICHHS  MOXKHA  O3HAMOMHTHCS 33  IIOCHJIAHHSM:
http://hudoc.echr.coe.int/eng?i=001-81328. Ilepeknaneno ykpaincbkoro Onenoro ['paboBChKOIO.
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KoHBeHi1i1, 30kpemMa HaroJollyBaHHs 3asBHUKIB Ha TOMY, 1110 BIJMOBIAHE PIIIICHHS
HE VY3TO/UKYEThCS 3 TMPUHLUUIIOM JOOPUX MDKHAPOJHUX BIAHOCUH (BOHU
CTBEp/DKYBaJId, IO TIJIXOJM, 3alpOBa/DKCHI Yy 30BHIMIHINA TOMITHIlN, MPSIMO
BKa3yBaJIM Ha Te, 110 pillieHHs MiciieBoro cyay [lepy om0 ycuHoBieHHs Mae OyTH
BU3HaHO Yy JItokcemOyp3i Ha BukoHaHHs cT. 8 KoHBeHilii). 3a3HaueHUN apryMeHT
noTpeOyBaB OKPEMOi Ta YITKOI BIAMOBiAlL 3 00Ky cyay. OMHAK aneNsiiiHui Ccy] He
PO3IJISIHYB Ta HE BIJTIOBIB HA 11€ MipKyBaHHS.

<...> 3Bakarouu Ha 3a3Ha4eHl oOcTaBuHU, Cy/ TIWIIIOB BUCHOBKY TIPO T€, 110 CYIX
JlrokcemOypra He 3a0e3nedriv 3asiBHUKaM €(EeKTUBHOTO PO3MIIAY iX CIpaBH, a
BiJITaK HE CIIPOMOTJIHMCS TapaHTYBAaTH MPAaBO Ha CIPABEIJIMBUN CYJOBUN PO3IIISI,
nependoavyeHe 4. 1 cr. 6 Komsenmii. Tomy Cya mocTaHOBHB, IO Majio MicCIie
MOPYILIECHHS ITI€T CTATTI.

<...> Cyna Big3zHauuB, 1O BiAMOBa cynaiB JltokcemMOypra BU3HATH Ta BUKOHATH
pimenns cyny Ilepy 1mom0 yCHHOBIEHHS TIOCTajga dYepe3 BIACYTHICTh Yy
3aK0HO/1aBCTBI JItokceMOypra HOpMH, sKa O nependaydana s HEOAPYKEHOT 0coou
PaBO YCHMHOBJIIOBATH JUTHHY. 3Ba)KalOUd Ha KOHKPETHI 0OCTaBUHU IIi€l CIIpaBH,
Taka cutyartis, Ha fymMKy CyJy, 03Haudaja BTpy4YaHHs Y MPaBo 3asBHUKIB HA MOBAry
JI0 X CIMEHMHOIO JKUTTS.

<...> Cyn 3ayBakuB, 1110 B €BPOIIl ICHY€ MTUPOKUNA KOHCEHCYC 1010 MOXKJIMBOCTI
HEOJPY>KEHUX OCI0 YCHHOBIIOBATU JITeH. J[OCHIKEHHS 3aKOHOJIABCTBA JIEPKaB-
ydacHuIlb Pagu €Bponu 3 1bOro MUTAHHS MIATBEPAWIIO, IO MPABO HEOAPYKEHUX
0ci0 YCHHOBIIOBaTH AUTHHY Oe3 OyJb-sSKUX OOMEXeHb Oyjo mependaueHo y 47
KpaiHax.

<...> Cyn BkazaB Ha Te, mo cyau JlrokcemOypra, BiAMOBJISIOUKNCH BHU3HATH Ta
3a0€3IeunT BUKOHAHHS pillieHHs cyay llepy 1070 YCHUHOBJIEHHS, HE B3sUIH JIO
yBaru COIliaJbHUX HACIAKIB, SKI MOTJIM MaTH iX PIMICHHS IJIsS 3asBHUKIB. AJDKE
HEBU3HAHHS PINMICHHS 100 YCHUHOBJICHHS O3HA4yaj0 HEBU3HAHHS CIMEWHOTO
3B’s13Ky MK 1. Barmep ta Jlx. M. TakuM 4wHOM, 3asBHUKH Oynu 1mo30aBiieHi
MOXKJITMBOCTI TIOBHOIIIHHO peaiizyBaTu B JIrokcemMOyp3i CIMEHHHI 3B’SI30K, SKUUH
OyB IOpUIUYHO CTBOpeHMI M HUMH y Ilepy. Bigrak 3asBHUKM 3MyIlIeH1 Oyiu
JI0JIaTH YWCJICHHI MEPEeNIKOAN y TOBCAKIACHHOMY JKUTTI. [[iBunMHKa, 30KpeMa, He
MOTJIa KOPUCTYBATHUCS IOPUANIHUMHU TApAHTISIMH, SKI O JTOMTOMOTJIH il ITIIKOBHTO
IHTErpyBaTUCs y IPUMOMHY CIMIO.

Cyn Bi3HA4MB, 0 Y TaKUX CIIpaBax, K JaHa, IHTEPECU TUTHUHU € TUM (DaKTOpOM,
SIKUM TIepeyciM Mae OpaTucs 10 yBaru. 3Baxkarouu Ha 1e, CyJ1 A1IIIIOB BUCHOBKY,
0 HE MOKHa Oyj0 00’€KTMBHO BHIPABIATH HEXTYBaHHS cydamu JlrokcemOypra
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IOPUIMYHOTO 3B S3KY, 1[0 BUHUK MK 3asiBHUKaMU Ha 3aKOHHHX TifcTaBax y [lepy.
et 3B’s130K BIANOBIAAB MOHATTIO CIMEMHOTO KUTTS Y ceHcl cT. 8§ Konpeniii. Tomy
Cyn TOCTaHOBHB , 110 MaJIO MICII€ TOPYIIICHHS ITi€T CTATTI.

<...> Cyn 3ayBakuB, 10 BHAaCIiIOK BiAMOBHM cyaIiB JltokcemOypra BU3HATH Ta
3a0e3neYnuT BUKOHAHHA pimeHHs cyny llepy mono ycuHoBienHs J[Ix. M.,
JIBYMHKA 3MylleHa Oylia 3a3HaBaTH y TOBCSKICHHOMY HUTTI 1HIIE CTaBJICHHS
o0 cede, aHbK Te, SIKE OTPUMYBAJIU TI JIITH, Y€ YCUHOBJICHHS, 3I1HCHEHE 3a
KOPJIOHOM, BH3HaBajgoch Yy JltokceMOyp3i. 3B’S3KkM JIBUMHKHA 31 CBOIMHU
OilojoriyHMMH OaThbkamMH OyJiM po3ipBaHi 1 He OyiaM 3aMmilleHl MOBHOLIIHHUM
3B’SI3KOM 13 MPUHOMHOIO Matip’to. Binrak auThHa OnMMHUIACS y TNPaBOBOMY
Bakyywmi. | 11e cTaHOBHIIIE HE MOJIMITYBaB TOM (DAKT, 0 3assBHUKAM OyJIO HaJIaHO
TaK 3BaHE€ BIIKPUTE YCUHOBJICHHS.

<...> Ocxkinpku J[x. M. He Bosomina rpomaasHcTBOM JlrokcemOypra, BoHa HE
MOTJIa KOPUCTYBATHUCSl TIepeBaramu, siki HaJlaloThCsl TpoMajsiHaM €BPOIEHCHKOTO
Coro3y. Kpim TOro, ynpoaoBx MOHaJA JECATH POKIB 3asBHUKU MaJId MEPIOIUYHO
OTPUMYBATH ISl JIBUMHKH JO03BUT HAa TPOKMBAHHS 1 BI3y y JIESIKI €BPONEHCHKI
Kpainu, 30kpema y llBeitnapito. besymoBHO, n. BarHep Takoxx 3myiieHa Oylia
3a3HaBAaTH TMEBHUX HETATMBHUX HACHIJIKIB y 3B’SI3Ky 3 THUMH TPYIHOIIAMH, SIKi
BUHUKAIU I i1 TPUHOMHOI JOYKM. AJDKEe MaTip Majga BHUKOHYBAaTH yCl
aJMIHICTpaTUBHI (HOPMANBHOCTI, KOTPl 3yYMOBJIIOBAJINUCH BiACyTHICTIO Y JIx. M.
rpomaasHcTBa JIFokceMOypra.

Cyn He 3HAWIIOB BUIIPABJAHHS JJIA Takol JUCKpUMIHAIlI, OCOOIMBO 3 OTJIsAy Ha
Te, MO 3a SKUUCh 4Yac J0 MmoJii y cropaBl y JliokcemOyp3i Oe3nepemkomaHo
BU3HABAJUCh PIIICHHS 100 YCHHOBIJICHHs, yxBajeHi B Ilepy, HaBITh SKIIO
YCUHOBUTEJSIMU OYyJIU HEOJIPYKEH1 OCOOMU.

<...> Cyna yxBajuB, IO Majl0 MICII€ MOPYIICHHS CTaTTi 8 (IIpaBO Ha IOBary Ao
NpUBATHOTO Ta ciMeidHoro >kuTTs) KOHBEHINi, BHACIIIOK BIIMOBH CyJaMHu
JlrokcemOypra BU3HATH CIMEHHI 3B’43KH, 110 BUHHUKJIM BHACIIJIOK TOBHOTO
YCHHOBIICHHS, HamaHoro Ilepy, Ta mopymenns crarti 14  (3abopona
JUCKpUMIHAIIIT) B3STOT y MOEIHAHHI 13 CTaTTEI0 8; NUTHHA (Ta B pPe3yJIbTaTi il MaTH)
3a3HAIA TIEPECHiAyBaHb Yy IIOJCHHOMY JKMTTI Ha TIJACTaBl CTATyCy MPUHOMHOL
JUTUHU Ta HE3aMDKHBOI Marepi — rpoMaasHku JlookcemOypra, — iX ciMeliHi
3B’SI3KM, CTBOPEHI HA OCHOBI 1HO3EMHOI'O CYAOBOTO PIIIEHHS, HE OyJIu BU3HAHI Y
JIrokceMOyp3i.
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Pimennsi €Bponeiicbkoro cyay 3 mpas JiioauHu y cnpasi GOzim v. Turkey Bin
15 ciuns 2015 poky (sumsz2)®

<...> V¥ tpaBni 2007 poxy 3asBHHIIS, HE3aMDKHsS NPUHOMHA MaTH, HE 3MOTJja
JOMOTTUCS, 100 B JIOKYMEHTax AUTHUHU OyJ0 3a3HA4Y€HO ii IM'd, a HE IM'd
010J10r1YHOT MaTEP1 IUTHUHH.

VY mucronani 2007 poxy MUPOBMI CyJ 3aJMIINUB MOJAHy 3asBHUIICIO CKapry 0e3
3aJI0BOJIEHHSI, KPIM 1HIIOr0, Yepe3 Te, 1O ii BUMOTH HE MaJv MiJi COO0I0 MPAaBOBUX
nijgcTaB. BoHa ockapkuia 1e pileHHs B KacaliifHoMmy mopsaky. Y oepesni 2009
POKY, KOJIM 1i cKapra e He OyJia po3TJsHyTa, Bi0ynacs peopma 3aKOHOTaBCTBA,
B pe3yibTaTi SKOi y HE3aMDKHIX NPUUOMHUX MaTepiB 3'SBUIACS MOMIJIHUBICTH
BHOCHUTH B JOKYMEHTH IWUTHHU CBO€ 1M's, a He 1M's 1i OlojoriuyHoi Mmarepi.
HesBaxaroun Ha 1ie B smcronanl 2009 poxky kacauliHUN CyJ 3aJMILKAB PIIIEHHS
Cyay TepIoi IHCTaHIlT 6e3 3MiH, aHl CJIOBOM HE 0OMOBHUBIIKCH TIPO IO pedhopmy.
Y muctomaai 2010 poky 3asBHUIL Aomorjacs, Io0 ii iM's Oyio odiiiiHO
3apeECTPOBAHO SIK 1M sl MAaTEPl JUTHUHH.

<...> Ilpm momyky piBHOBaru MDK pPI3HUMH IHTEpecaMu OI0JOTIYHOI Matepi,
TUTHHA Ta MPUHOMHOI CiM'T 1 3araJlbHHMH I1HTEpECaMH JepiKaBa KOPUCTYEThCS
MEBHOI0O CBOOOJIOI0 PO3CYNy, OMHAaK y Oyap-fKiii CcHUTyalii TpiopuTeT Mae
BifyaBaTuca 1HTepecam auTuHU. CBoOojma po3cyay JepkaBu 30iraerbcs 3
JTUCKPEIIMHUMH TTOBHOBAXEHHSMHM, SIKUMH HAQIUICHI CyIH Yy IHUBUIBHUX CIpaBax
Ipy  BPIBHOB&XKEHI1 pPI3HOHANpPABIEHUX OCOOMCTUX IHTEpECiB, TMOB'S3aHUX 13
YCUHOBJICHHSIM JIUTUHU OJIHI€I0 JrouHo0. [IpoTe aHi cyn mepinoi iHCTaHIIli, aHi
KacamiiiHui CcyJ HE B3sAJdM [0 yBard IMOCWIAHHS 3asSBHUIIl Ha HOPMH, IO
BUILTMBAIOTH 31 ctarti 1 [uBinbHOrO Komekcy TypeduwHH, 3TiTHO 3 SKUMHU CYIU
3000B's13aH1 YCyBaTH BUSIBJICHI B 3aKOHI MPOTAJIMHU TaKUM YUHOM, 11100 3aXUCTUTH
pI3HOCIIPSIMOBAH1 1HTEPECH, TOB'SA3aHI 3 YCHHOBJICHHIM JUTHHU. <...> B CHIPHUX
pILIEHHSAX BIACYTHI OyAb-sIKI BKa31BKH, K1 MOTJIM O MIATBEPAUTH, IO B JAHOMY
BUMAJIKYy CyAW TparHyid 10 30alaHCOBAaHOI OINIHKM KOHKPETHUX OOCTaBWH
O3S yBAHOI CIIPAaBH 1 TUM OLIbIIE CTABWIIM 3a METY 3a0e3MeYUTH HaWKparmi
3aXUCT IHTEPECIB TUTUHHU.

<...> KpiMm Toro, B muBiIbHOMY TIpaBi TypeydywHHU ICHYyBaja MpOTrajuHa MO0
MATAHHS YCUHOBJICHHS JUTHHU OJIHIEIO 0CO0OI0, IO 3adirmajia IHTepecH Oci0, sKi
3HaXOJIUJIMCh B CUTYyallli, aHAJOTIYHINA 10 CUTyallii 3asBHUI. BumMoru 3asBHUI

% 3 [oBHMM  TEKCTOM  pilICHHS  MOXKHA  O3HAHOMHTHCS 33  ITOCHIAHHSM:
http://hudoc.echr.coe.int/eng?i=001-150800. I1epeknaneno ykpaincekor OmneHoro ['paboBCHKOO
ta OJIeHO0 Y BapoBOIO.
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3ayilaiyd IOPUAMYHI TUTAHHSA, SKI 3aKOHOJABCTBO TypeyuwHH SBHO HeE
nependayano 1 HE BPEryJloBalO TaKUM YMHOM, 100 JOTPUMATHCS CHPaBEJIMBOI
pIBHOBarm MK 3araJlbHUIMH 1HTEpECaMH 1 pI3HOCHPSIMOBAHUMH 1HTEpPECAMH
IpUBATHUX OCI0.

<...> Cya niiuioB BHCHOBKY, LIO Majo MICLIE NOPYUIEHHS cTarTi § (IpaBO Ha
MOBAry /10 MPUBATHOTO Ta CIMEUHOrO >XKUTTs) KOHBEHII11, BKa3aBIliy, 1110 IUBLUIHHO-
IPaBOBUM 3aXUCT MPOTATOM BIAMOBIIHOTO Yacy OyB HEMPOMOPLINHUM y PO3yMiHHI
3000B’a3aHb TypeuunHu 3a crarrero 8. BiH 3a3HauuB, 30KkpeMa, 110 Y TYPEILbKOMY
UMBUIBHOMY 3aKOHOJIAaBCTBI ICHyBaJla MPOTajJnHa 1010 YCUHOBJICHHS OAMHOKUMU
MaTepsMH, OCKUIbKM B TOM Yac, KOJM 3asBHULA I[OJaja MPOXaHHS, HE OyJo
PETYJIITOPHUX PaMOK Il PO3MIIICHHS 1IMEH OJWHOKUX TPUHOMHHX OaThKiB B
MICIIi, € PO3MIIIYIOThCS iMeHa O10J0T1UHUX 0aThKiB. Lle mocTaBuio 3asiBHUIIIO Y
CUTYaIlIF0 TPUBOXKHOI HEBU3HAYCHOCTI MO0 11 MPUBATHOTO M CIMEHHOTO KUTTS 3 1i
CUHOM.

Pimennsi €Bponeiicbkoro cyay 3 npas JoauHu y cnpasi Mizzi v. Malta
Bix 12 ciuns 2012 poky (sumse)>

<...> JlpyxuHa 3asBHHMKa 3aBariTHuila y 1966 poumi. Y 1967 poui BoHHU
PO3IIYYHIINCh. [XHS JOHbKA Oyla aBTOMATUYHO BH3HAHA SK JUTHHA 3asABHMKA |
TOMY 3asiBHMK OYyB 3apeecTpoBaHUM SIK ii Ol0j0riyHUN 0aTbhKko. 3a pe3ylibTaTaMmu
tecty JHK, sxuii mokaszaB, mo BiH He OyB OaTbKOM, 3asBHUK O€3yCHIIIHO
HamaraBcsli pO3MOYaTH IUBLIbHE MPOBAJKEHHS JUIsl TOro, 100 3peKTucs
OaTbKIBCTBA: BIAMNOBIAHO 10 BHYTPIIIHBOTO 3aKOHOJABCTBA YOJIOBIK, KOTPHUI
BBa)XKa€ThCd OATbKOM AUTHHHU, sSKa Oyja 3adaTta y IUTFOOI, MOXE JIOBECTH, IO
HAcIMpap/al BIH HE € 11 0aTbKOM, SIKIIIO B CYJOBOMY MOPSIAKY MIATBEPAUTH 3paay
JIPYXUHU Ta 3BEPHETHCA 13 CYJOBUM II030BOM HE II3HIIIE, aHK IIICTh MICSIIB
MiCIIst HAPOJKEHHS JTUTHHHU.

<...> VY 1997 poii HUBUIBHUHN Cy]l 3aJI0BOJIbHUB BUMOTY 3asBHUKaA. lle pimeHHs
mi3Hime 0yno BimMiHeHO KOHCTUTYIIIHHUM CYIOM.

<...> 3asBHUK CKap:KMBCS Ha Te, 10 oMy OyJIO BIJIMOBJIEHO Yy JIOCTYMI 0 CyAY.
Takox BIH CTBEpKyBaB, II0 HECIIPOCTOBHA MpPE3yMIIlisi OAaThKIBCTBA, Ky OyJO
3aCTOCOBAHO y MOTO BHMAAKY, CTAHOBHJIA HEIIPOIIOPITIHE BTPYYaHHS B 1OTO MPaBO
Ha TOBary A0 MNPHUBAaTHOTO 1 cimMelHoro >xutts. Kpim Toro, BiH BBaxkaB, IO
CTOCOBHO HBHOTO MaJila MICIIE€ JUCKPHMIHAINSA, OCKUIBKH A0 1HIIUX 3alliKaBJICHUX

¥ 3 [oBHMM  TEKCTOM  pIlICHHS  MOXKHA  O3HAMOMHTHCS 33  IIOCHJIAHHSM:
http://hudoc.echr.coe.int/eng?i=001-150800. [Tepeknaneto ykpaincskoro OneHoro ['paboBCHKOO.
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oci0 y cmpaBi, SIKI MOTJIM TOPYIIMTH B CyAl MUTaHHA NOpO OaThKIBCTBO, HE
3aCTOCOBYBAJIMCh TaKi cami CyBOpI IpoIleCyalibHI YMOBHU Ta 4YaCOBI OOMEXKEHHSI, SIK
710 3asIBHUKA.

<...> Cyn B3sIB 10 yBaru, 110 3a NMEBHHUX OOCTAaBUH BCTAHOBJIEHHS OOMEXKEHUX
CTPOKIB Il 3BEPHEHHS 3 I030BaMM IIOJO OATbKIBCTBA CIYrye 3a0€3MEUYECHHIO
IHTEpeCiB AUTHHHU Ta MPUHILHUIY MPaBOBOi BU3HA4YeHOCTI. [IpoTe Taki oOMexeHHs
HE MOBUHHI IUIKOBUTO 1M030aBIATH 0CO0Y CyJOBOTO 3ac00y 3aXUCTy CBOIO IpaBa.
Cyn nifmoB BHCHOBKY, IO 3asBHUK, MO CyTi, OyB 1030aBICHUN MOKIMBOCTI
OCIIOPUTH CBO€ OaThKIBCTBO II€ BiJ caMoOro JHsS Hapo/KeHHS auTtuHu. Cyn
KBaJTi(DiKyBaB 1[I0 CUTYAIl0 K MOPYLICHHS MpaBa 3asiBHUKA Ha IOCTYII A0 CYyIy.
<...> HallOHaJbHI CYJU BHUSIBUJIUCS HECIPOMOXHHUMHU BCTAHOBHUTH CITPABEIMBUIN
OalaHC MK 3aKOHHUM IHTEpECOM 3asBHUKAa y TOMY, aOU OTpUMAaTU CyJO0BE
pIIIIEHHST TIOAO OCIOPEHHS CBOTO OAaThKIBCTBA, Ta 3a0E€3MEUCHHSM MPUHIUITY
MPaBOBOT BU3HAYEHOCTI 1 1HTEpECIiB 1HIIMX 0ci0, 3amyueHux o crnpaBu. Ha nymky
Cynay, BTpy4aHHS 70 TpaBa 3asBHUKA CTAJO IS HHOTO HAAMIPHUM TATapem. A
0TKe, MaJIo MicIie mopymeHHs 4. 1 c¢T. 6 KonBeHitii.

<...> [anm Cyn po3riasiHyB TBEp/KEHHs 3asiBHUKA MPO Te, 1110 Y HOoro crpasi Maja
Mmiciie auckpuMiHaiia. Cya 3ayBakuB, IO TOH OOMEXEHUN CTPOK TMO30BHOI
JABHOCTI, SIKUA 3aCTOCOBYBaBCS JO BHUMOTM 3asBHHKA, HE IMOIIMPIOBABCS Ha
MO>KJIMBI1 Cy/I0B1 3BEpHEHHSI 1HIIUX 3alliKaBiIeHUX cTopid. CyJ BKa3aB, 10 KOPCTKI
PaMKH CTPOKY ITO30BHOI JIaBHOCTI, a TaKOX BigMoBa KOHCTHTYIIMHOTO Cydy Xoda
0 sSKOCh MOM’SIKIIUTU JJI 3asiBHUKA LEW CTPOK 3pPEITON MO030aBMIM 3asiBHHUKA
npaB, rapaHtoBanux ct. 6 Ta crt. 8 KonBeHniii. HartoMmicTh iHII 3aIlikaBieH1
CTOPOHU MOTJIM IIIJIKOM CKOPUCTATHCA BIAMOBIAHUMHU TipaBamMu. Tomy Cyn IIHAIIOB
BUCHOBKY MpoO Te, MO0 Majo Micue mnopyuieHHs cr. 14 KouBeHuii, B3STOi y
rmoeaHanHil 3 4. 1 cr. 6 Ta cr. 8 Kouseniii.

Cyn Big3HauuB mopylieHHs ctaTTi 14 (3abopona nuckpuminaiii) KonBeHuii y
noenqHaHHl 13 crtarreto 6(1) (mpaBo Ha cHpaBeUIMBUN CYJOBHH pPO3TIAN B
pPO3YMHHI TepMiH) 1 cTarTi § (IpaBO Ha IMOBary A0 IMPHUBATHOTO Ta CIMEHWHOTO
KUTTS), y 3B’SA3KY 3 THUM, 1110 JI0 3asiBHHKA OyJIM 3aCTOCOBaHI 4acoOBl paMKH, 5Kl HE
CTOCYBAJIUCh 1HIIMX «3aIliKaBICHUX CTOPiH», SKI BCTyHadd B CHIy IS
OCKap KEeHHS HOT0 0aThKIBCTBA.
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Pimennss €Bponeiicbkoro cyay 3 mpas JoauHu y cupasi J.M. v. the
United Kingdom Bix 28 Bepecusi 2010 poxy (sums2)™

<...> Ilicasg Toro, SIK 3aABHMIII Ta 1 YOJOBIK PO3IIYUHUIUCH, 3asIBHUIS TMOKHWHYJIA
cimeitauii aiM. 11 KOMUIIHIH YOIOBIK OTpUMaB OINIKY HaJ IXHIMH JBOMa JITbMH, a
nepes 3asiBHULEIO, SIK MaTip 10-HEPE3UICHTKO, Oyia MocTaBieHa BUMoOra opartu
y4acTh ()IHAHCOBO Y IXHbOMY BHXOBaHHI. 3 1998 poky 3asBHHI NMpOXHBaiIa 3
iHIIIOIO ’KIHKOIO B iIHTUMHHX CTOCYHKaX. i 060B’sI30K I[010 YTPUMAaHHs JiTeii 6yio
omineHo y BepecHi 2001 poxy BIAMOBIAHO 10 TIpaBUJI, SIK1 3aCTOCOBYBAIMCS B TOU
yac. Bouu nepedbauanu 3meHuieHHs cymMu y 6UNAOKy, AKUWO OOUH 13 8IOCYMHIX
OamvKie 6cmynue y HO8I 8IOHOCUHU, ) wiodi abo no3a HUM, ajle He 8Paxo8y8au
o0HOCmMamesux cmocyHKig. 3asBHUIIS CKap>KWJIACch, 10 PI3HUIA Oyia BITYYTHOIO.
[i ckapra Oyna miaTpuMana B cy[ax TpbOX iHCTaHIIH, aje crpaBy OyJ0 BiIXuieHO
B [Tamari nmopais y 2006 porri.

<...> Cyn BBaxae, IO 3asA6HUK Modice, O yineti cmammi 14, nopieuamu ceor
cumyayiro sIK 00H020 3 OAMBKIE, XIMO NPOAHCUBAE OKPEMO | CIMBOPUB HOBY POOUHY, 3
aHANo2TUHO cumyayiero, 6 AKii onununacs 6 ocoba, Axa ymeopuia HOgy CiMm 10 3
ocoboro npomunedxcroi cmami. €auHe, B YoMy OyAe NOJAraTH PI3HULS, —
cekcyanvHa opienmayisi. B ycbomy iHIIOMY cuTyauii OyAyTh Iy»Ke CXOKHMHU.
VYyacTh y BUXOBaHHI CBOIiX JAITEH y JABOX LIMX CUTYallISX OLIHIOETHCS MO-PI3HOMY
yepe3 XapakTep HOBUX BIAHOCHH. 3aJIMIIAETHCS BU3HAYUTHUCS, YU ICHYIOTH IS
TaKOl PI3HUII MEPEKOHIIMBI i BaroMi IiJICTaBH.

<...> VYpsan cTBepIXKye, 110 TaKUHW CTaH pedyell € BUIIPABJAHUM TUMU
BIIMIHHOCTSIMH, SIKI ICHYBaJIM y PO3TJISAYBaHHMM MEPioJ MK 3arajlbHUM KOJIOM
BUTOJI 1 TATOT JJIs1 OJHOCTATEBUX 1 PI3HOCTATEBUX Map, JJIA Map, sIKi nepedyBaroTh y
U001, 1 U1 TUX, XTO B U001 He nepedysae. <...> Opnak Cyj, 3Bakar04u, 110
METOI0 OOTOBOPIOBAHOTO TMPHUIIMCY € 3aro0iraHHs HaAMipHOMY (iHAHCOBOMY
TATapIo, SIKUW MOKJIAIA€ThCS HAa TOrO 3 0aThKIB, XTO MPOKUBAE OKPEMO U YTBOPIOE
HOBY POJIUHY, He 80auae HcoOHoi niocmasu 011 mo2o, oo cmasumucs no-pizHomy
00 makux 6amvKi6, 3aneHCHO 8I0 Mo2o, 3 KuM maxa cim’s ymeoproemsvcs. Tak,
30KpEMa, € 30BCIM HEOUEBUJAHUM, YOMY BUTPATH HA KUTJIO MAIOTh 3100yBATH 1HIILY
OIIHKY, 3aJIeKHO BiJ TOTO, 3 KUM TPOXKHUBAE 3ASBHUIA — I3 YOJ0BIKOM YU i3
IHCIHKOIO.

<...> Cyn Bu3HaB nopyuieHHsi crarti 14 (3abopona auckpuminanii) Konsenuii y

3 [oBHMM  TEKCTOM  pIlIGHHS  MOXHA  O3HAMOMHTHCS 33  OCHIAHHSM:
http://hudoc.echr.coe.int/eng?i=001-100711. Iepeknaneno ykpaincbkor OmneHoro ['paboBCHKOO
ta OneHorw YBapoBolo.
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noeIHaHH1 13 nopyueHHsaM ctaTTi 1 [Iporokomy Ne 1 (3axucT BI1acHOCTI), OCKUIbKU
3000B’s13aHHS 3asIBHUIII I0JI0 YTPUMaHHS AiTel OyJIM OI[IHEH1 Y BIIMIHHUHN CMOCiO,
Oepyuu 10 yBarv mMpupoy ii HOBUX 3B’ S3KIB.

Pimennss €Bponeiicbkoro cyny 3 mpas Jioaunu y cnpabi Keegan v.
Ireland Bix 26 Tpasus 1994 poky (sumse)™

<...> Ilonmpyra 3asiBHUKA HapoJaWJia JOHBKY, SIKiil BiH OyB OaThkoM. MaTu Bijgaaia
JIOHBKY 710 MPUMOMHOI CIM’1 Ta 3roJIOM MOBIJIOMUJIA TIPO 1€ 3asiBHUKA. OCTaHHIN
NOPYIIMB CHpPaBy NpPO MpPU3HAYEHHS HOro OMIKYHOM JIOHBKM W OTpHMMaB OIIKY.
Martu 1 NOTeHLIMHI YCUHOBUTEN 3BEpHYIHCS A0 Bumoro cyny, sikuil BCTaHOBUB,
00 3asBHUK BIJNOBIAAB KPUTEPISIM, SIKI BHUMAraloThCsi IS TPU3HAYEHHS
OMiKyHCTBa. BepxoBHUM Cya BCTaHOBUB, IO OlOJIOTIYHUI OAaThbKO HE Mae mpaBa
OyTu mpu3HAYeHUM OMIKyHOM. <...> Toxi Bummuii cya BiIMOBUB 3asiBHUKY y HOTO
MIPOXaHHI PO OITIKY Ta MIKJITyBaHHS.

<...> 3asgBHHUK CTBEP/KyBaB, IO JiepKaBa HE MOBa)Xka€ HOro CiMeHHE >KUTTH,
OCKUJIBKH CIIpUsUIa TAaEMHIM Tepeaadi Horo JOYKM Ta il yJAOo4YepiHHIO 0e3 #oro
B1JIOMa 1 3r0JId; BOHA HE 3p0o0uMIa HIYOTO IS TOTO, 00 MK HUM 1 HOTO JTOYKOIO 3
MOMEHTY i1 HApOPKEHHs OYJI0 BCTAHOBJIEHO ITPaBOBUH 3B'S30K.

binpmie Toro, kputepiii, skuii BukopuctaB BepxoBHmit Cya mnpum BHUPIIICHHI
NUTAHHS MPO OIIKy, MOCTaBMB HOr0 B HEBUTIJHE CTAHOBHUIIE MOPIBHSIHO 3
NpUIMOMHUMH OaThbKaMH. Big HbOTO BHMaraaum JOBECTH, IO TE€, IO TUTHHA MOXKE
OTpUMaTH BiJ NPUHOMHUX OaTbKiB, € HEAOCTATHIM IJs ii Omaromonydus. 3a
TBEP/PKCHHSIM 3asiBHUKA, BIAMOBIIHO 10 cTaTTi 8§ KOHBEHII BiH TMOBHHEH 3a
3aKOHOM MaTH IPaBO Ha OMIKYHCTBO, 1 B OyAb-SIKOMY CYIEPHHUIITBI IIOBUHHA JISTH
3amepeyyBaHa MPE3yMIILis, 10 Onaromojiyyus JAWTHHM — 3a0€3MeuyeThCs
HaWKpamnmM YUHOM, SIKIIO JJOYKA 3HAXOAUTHCS 1T OMIKOIO PIAHOTO OaThKa.

<...> 3 ToukM 30py VYpanry, JepKaBU-yUYAaCHUIl KOPUCTYIOTHCS IIMPOKOIO
CBOOOJIOI0 PO3CYAYy B NUTAHHSAX yCUHOBJEHHsS. [IpaBo Ha moBary 10 CIMEHHOTO
KUTTSI HE TMOBMHHO TIYMAyUTHCS TakK, 100 MpaBo OaTbKa JUTHHH, HAPOJKEHOI
no3a nuirooom, OyJIo MOCTaBJIEHO BUIIE IHTEPECIB caMOi JUTUHU BCymneped pakTam,
BCTAHOBJIEHUM CYJIOM.

<...> Cyn Haranaye, 10 OCHO8Ha Mema cmammi 8 noaseae 8 3axucmi ocoou 6io
CBABLILHO20 BMPYUAHHA O0EPAHCABHOI 610U, BOHA BCMAHOBIIOE NEBHI NO3UMUBHI

3 [OBHMM  TeKCTOM  pIlIGHHS ~ MOXHA  O3HAMOMHTHCS 33  [OCHIAHHSM:
http://hudoc.echr.coe.int/eng?i=001-57881. IlepeknaneHo ykpaincbkor OneHoro I'paboBCHKOIO
ta OneHorw YBapoBolo.
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30008 ’43aHH5, NOKIUKAHI 3a0e3neuumu «nosazy» cimetinozo sxcumms. OIHAK MEXI1
MK TTO3UTUBHUMM 1 HETAaTUBHUMH 3000B’ I3aHHSIMHU, 1110 BUIIJIUBAIOTH 3 III€] CTATTI,
BAXKO TOYHO BHU3HAYMTH. B 000X BHmagkax — 1 B I[bOMY BOHH CXOXI — €
HeOOXIOHUM CHpaBednusull OANaHC MIHC KOHKYPYVIOUUMU IHmMepecamu OKpeMoi
ocoou, 3 00H020 OOKY, | cycnilbecmea — 3 IHUWO020, I 8 000X KOHMEKCMAax 0epiicasa
KOPUCMYEMbCS NEBHOI0 8000000 PO3CYOY.

<...> BianoBigHO 10 NPUHIMIIB, 3aTBEp/PKEHUX mpakTukoro Cynay, Tam, e
ICHYBaHHS CIMEHHUX 3B’SI3KIB 13 TUTHHOIO € OYCBUIHUM, JIep)KaBa MTOBUHHA TISITH
Tak, o0 I 3B’S3KM PO3BUBAIKCS, BOHA Ma€ CTBOPUTH 3aKOHHI TapaHTii, ki O
JIO3BOJIMUIA JUTHHI BIUTHUCS B CIM O 3 CAMOTO 11 HAPOKEHHS. Y IIbOMY KOHTEKCTI
MO)XHa TIOCHJIaTUCS Ha TpUHIMIN, Bukiaaenuit y crarri 7 Kousenuii OOH mpo
npaBa autuHM Big 20 nucrtomana 1989 poky, BIANOBIIHO 10 SIKOI AUTHHA Mae
MpaBO, HACKUJIBKHU II€ MOXKJIMBO, 3HATH CBOIX OAaThKIB 1 IpaBO HA MIKIIyBaHHS 3 iX
6oky. Kpim TOTO0, TOpEeUHO HaramaTH, o 83dEMHe CRIIKY8AHHA OAMbKA i OUMUHU €
OCHOBHUM  €JleMeHmMOM CIMEUHO20 JHCumms, HABImb KOJIU GIOHOCUHU  MIJC
bamvKamu 3incy8anucsi.

<...> 3asgBHUK OCKapXuB Ty 00CTaBUHY, IO MPHU 3AIMCHEHHI HUM CBOT'O IIpaBa Ha
MoBary J0 CIMEWHOTO KHUTTS OyJIo JOMYIICHO OUCKpuMinayito, MO CYNEepeYUuTh
cratrti 14 KonBenmii B moegHaHHi 31 crarteto 8. <...> BiH CTBepKyBaB, IO
OamvKo OUMuUHU, AKA HAPOOUNACSL 8 WL00I, 8 NOOIOHUX 0OCMABUHAX 3HAXOOUBCS O
nosenicmio nio 3axucmom cmamei 8 i 6.

<...> Cyna BU3HaB MopylieHHd cTaTTi § (IpaBO Ha IMOBary N0 IMPUBATHOTO Ta
CIMEHHOTIO JKUTTA) Ta nopyuieHHs crarti 6(1) (mpaBo Ha crpaBeUIMBUN CYyIOBUI
MpOoLIeC BIPOJOBK PO3YMHOI0 TEPMiHY), BKa3aBIIK Ha (haKT, 110 ipJaHAChKe MPaBO
JIO3BOJISIIO TAEMHY Tepefadyy JUTUHU B NPUHOMHY ciM’i0 0e3 iHhOpMYyBaHHS YU
3rOJH 3asiBHHUKA.
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CYOBI PIHLIEHHA Y CIIOPAX 3 IIMTAHBb COHIAJIBHOI'O I
IMEHCIMHOI'O 3ABE3IIEYEHHSA

Lo yvoco po3diny yeivwinu cnpagu npo. 0OMeMCeHHs Npasa MHCIHKU Hd
OMPUMAHHS NEHCIT Yepe3 THBANIOHICMb HA NIOCMABL NPUNYWEHHS, WO YV 38 3K) I3
HAPOOJNCEHHAM OUMUHU BOHA 6cCe pIBHO O He npaylosanda, a omoce — He
ompumysana 6 00xi0; 8i0M08y 0co0i, AKaA 3MIHULA CMAMb HA JHCIHOYY, 8
OMPUMAHHI NEeHCIT Y 38 A3KY 13 00CACHEHHAM NEeHCIUH020 BIKY Ols JHCIHOK; Npaso
YON0BIKIB-BIUCLKOBOCYIHCOOBYIE ~ HA  OeKpemHy  8IONYCMKY,  8IOCYMHICMb
OUCKPUMIHAYIL NpU 6CMAHOBIIEHHI 0ePHCABOIO PI3ZHO20 NEHCIUHO020 8IK) OJISl HCIHOK |
Y0N08IKI8, NPABO HOJI0GIKIE@ HA PIGHUU 13 IHCIHKAMU COYIANbHUL 3aXUCM ) pasi
empamu 200y8abHUKA,; PI3HI NOO0AMKO8I 30008 s3aHHs 051 0OUHOKUX Oe30imHUX
YON0BIKIB [ MHCIHOK;, NPABO YON0BIKA HA 8IONYCMKY OJis1 00210Y 3a OUMUHOIO; NPABO
JICIHOK, AKI Npayrwms HA NIONPUEMCMBI C8020 UYOJO0GIKA, HA COYIdlIbHE

3a0e3neueHts y paszi HapoOICeHHs OUMUHUL.

Pimennst €Bponeiicbkoro cyay 3 mpas JoauHu y crnpasi Schuler-
Zgraggen v. Switzerland Big 24 uepBns 1993 poky (sumsz)*

<...> VY 1979 pomui 3asgBHHIS OTpHUMajla YaCTKOBY TEHCIIO y 3B’s3Ky 13
3aXBOPIOBAHHAM Ha TyOepKyiab03. Ili3Hime i Oyio 3BIIBHEHO 3 OIJIsAy Ha ii
XBOpOOyY 1 BOHA OTpUMaJia MOBHY IEHCI0. J[BOMa pokamu mi3Hillle BOHA HAPOAMIIA
cuna. Ille yepe3 nBa poku BUIUIATYy MeHCIT T OyJi0 MPUNMHEHO pileHHsIM bropo
COIIAJIHOTO CTPaxyBaHHs y BUIAJIKY 1HBaJIIJHOCTI, OCKUJIBKH i CTaH 3/I0pOB’S Ta
CciIME¥HI OOCTaBMHHM IIOMITHO 3MIHWJWCH. 3asBH 3asABHHUIIl TIPO BIIHOBJICHHS
BUIUIATH TIOBHOT YM YaCTKOBOI MEHCIT 0yJI0 BIAXHUIICHO.

<...> DenepanpbHUil CyJI 3 MUTaHb CTpPaxyBaHHs IMOCTAHOBUB, IO BOHA Maja
MiJICTaBH OTPUMYBAaTH YAaCTKOBY IICHCIIO 3a yMOBH, IO y Hei Oynu (iHaHCOBI
TPYJHOIl, Ta MEpPEHANpaBUB COpaBy 10 Biaauny 3 BUILUIATH KOMIIEHCAIN AJis
3’scyBaHHS, uyd Oyia 1 ymoBa 3amoBoiieHa. Cyj mpoaHami3yBaB, SKOK MipOIO
3asBHHI Oyira OOMEXeHa y CBOIM JISUIBHOCTI SIK JIOMOTOCIIOAAapKa, aje He Te, 4u

3 [OBHMM  TEKCTOM  pIlICHHS  MOXHA  O3HAfOMHTHCS  3a  [OCHIAHHSM:
http://hudoc.echr.coe.int/eng?i=001-57922. Tlepeknaneno ykpaincbkoro Onenoro ['paboBCHKOIO.
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3Morjia 0 BOHA IMPAIOBATH HA KOJUIIHIN pOOOTI, K 1€ BUXOIUIIO 3 NPUNYUEHHS,
Wo Maryu Maty OUmuHy, 60Ha 6 NOKUHYA ONIA4y8ary pobomy, Ha8ims AKWO O He
mana npoonem 3i 300po8s siM.

<...> Cyza Bia3HauuB nopyuieHHs ctatTi 14 (3abopona auckpuminaiii) Konsenii
y 3B 513Ky 13 cTaTrTero 6(1) (mpaBo Ha cripaBeIMBUN CYJJOBUI PO3IJIsiA B PO3YMHHUIA
TEPMiH), OCKIIBKU npunywenHs, 3poonene DedepanbHum cyooM 3 NUMAHD
CMPAaxy8anHs, wjo OCKIIbKU 8OHA CMALA Mamip 10, 3aa6HuYys i max Ou NOKUHYIa
pobomy, Hagimv AKwo 0 y Hei He OYI0 npobiem 3i 300p08°AM, ABIAE COOOH
OUCKPUMIHAYTIO 3 O3HAKOIO CMAmi.

Pimennss €Bponeiicbkoro cyay 3 mpas Jiroaunu y cnpasi Grant v. the
United Kingdom Bix 23 TpaBus 2006 poky (sumse)™

<...> 3asgBHuL, 68-piyHa TpaHCCEKCyaJKa IiCis omeparii mo 3MiHI cTaTi 13
YOJIOBIYOI Ha KIHOYY, CKap)KWiach Ha Opak 3aKOHOJABYOTO BHU3HAHHS 3MIHM il
TeHJiepy 1 BIIMOBHU Yy BUILIATI ik TIEHCIT 32 BIKOM, sika HaJaBaJlach 1HITUM KIHKaM (3
60 pokiB). Ii 3asBy Oy7n0 BiIXHIEHO Ha MiACTaBi TOro, IO BOHA MOTJA OTPUMATH
MpaBO Ha JIEp)KaBHY IICHCIIO JIMINE TOJI, KOJW JOCSITHE BIKY 65 pOKIB, SKUU
BBA)KABCS IEHCIMHUM BIKOM JUISl YOJIOBIKIB. ANENALI0 OYJI0 TAKOXK BIAXUIIEHO.
<...>V 2002 porri 3assBHAIS BUMarajia, moo ii crpaBy OyJ10 BIAKPHUTO IMMOBTOPHO Y
CBITJI pimieHHa €Bponeiricbkoro Cyay 3 npaB moauHu Big 11 gunus 2002 poky
Christine Goodwin v. the United Kingdom. 5 Bepecus 2002 poky Bimmin mpari ta
NICHCIH BiJIMOBUB Tl Y HaJJaHHI Jep)KaBHOT MeHCiT y Ha mijacrasi pimmenns Christine
Goodwin v. the United Kingdom. V rpyani 2002 poky, Koiu 3asiBHUIIS A0csTia 65-
pIYHOTO BIKY, il TOYaIM BUIIAYyBATH ITCHCIO.

<...> Cya AiimoB BHCHOBKY, II0O Majo MICLIE€ MOpPYIIEHHS cTarTi § (mpaBo Ha
noBary Ji0 MpUBATHOTO Ta ciMeiHoro kutts) Konsenii. B Toil yac, sk 3asBHUIA
HE MOTJIa BB@XaTHCS >KEPTBOIO TICIS TOrO, SIK BCTYNHUB Yy CHIy 3aKOH TMPO
BU3HaHHA TeHaepy Bix 2004 poxky, TakuM UYMHOM HAJalOud i MOXIMBICTh
OTpPUMATH IOPUAWYHE BH3HAHHA HAa HAI[IOHAIBHOMY piBHI, BOHAa MOIJIa, OJHAK,
BBAXKATHUCH KEPTBOIO BHACIIAOK Opaky IOPUAMYHOIO BU3HAHHS 3 MOMEHTY BUXOIY
pimenns y cmpasi Christine Goodwin v. the United Kingdom, micns sikoro
OpUTaHCBbKI OpraHu BiaAu (HaKTUYHO BIAMOBWIIM iil y 3asiBi, 30Kpema 3asiBi BiJ 5
BepecHs 2002 poky.

3 [OBHMM  TEKCTOM  pIlICHHS  MOXHA  O3HAfOMHTHCS  3a  [OCHIAHHSM:
http://hudoc.echr.coe.int/eng?i=001-75454. Tlepexnaneno ykpaincbkoro Onenoro ['paboBCHKOIO.
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Pimennsi €Bponeiicbkoro cyay 3 mpas Jwaunu y cmpasi Konstantin
Markin v. Russia Bix 22 6epesust 2012 poky (sumse)™

<...> 3asBHUK, POCIHCHKHU BIMCHKOBOCITY)KOOBEIb, OTPUMAB OITIKY HaJ CBOIMHU
JTITBMH ICJIST PO3Jy4YEHHS. 3r0J0M BiH 3BEPHYBCS JI0 CBOTO KOMAaHAYBaHHS 3
NPOXAaHHSIM MPO HAJAHHSA 3-PiduHOI BIAMYCTKH MO JOTISAY 3a AUTHUHOIO, aje Horo
npoxaHHs OyJIO BIIXMJIEHE Ha MIJCTaBl TOTO, 10 TaKa BIAMYCTKa MOXKE Ha/1aBaTUCh
e KiHkam. Moro 3asBa Takox Oyna BixuieHa BifichKoBHM cymoM. ITizHiure
HOro YacTWHaA Hajaja WOMYy BIAMYCTKY IO JOTJSAIY 3a JUTHHOI 3 (hIHAHCOBOIO
HIATPUMKOIO Ha JBa pOKU. BiiiCbKOBHIA CyJl BUAAB PIllIEHHS, B SKOMY KPUTHUKYBaB
BIMCHKOBUU MIAPO3/IA 3a ITHOPYBAaHHS PIMICHHS CyAy. 3asBHHUK 3BEPHYBCS 10
KoHCTUTYIIIHHOTO Cyy, OCKap)KylOud TOJIOKEHHS aKTy MpPO BIHCHKOBY CIIyX)OY
HIOZ0 TPUPIYHOI BIAMYCTKH MO JOTJISIAY 33 TUTHUHOIO, sIKa Cylepeduia MPUHITUITY
piBHOCTI, 3akpimieHoro Ha piBri Koncruryuii. Moro 3asBa Oyma BiaxuieHa Ha
miJcTaBl 0COOIUBUM YMOB, SIKI BUCYBAIOTHCS /10 BIICHKOBOCITYKOOBIIIB.

<...> Bianycrtka no Aoy 3a JUTUHOIO 1 HAIEKHI BUIUIATH MiANAAAI0Th M1 [0
crarti 8 KoHBeHIIIi, OCKUIBKA BOHHU CHPHSIIOTh CIMEHHOMY JKHUTTIO 1 HEOAMIHHO
BIUIMBAIOTh Ha CIIOCIO, y KM BOHO oprasizoBaHe. Tomy y Iiiii crpaBi crarts 14
N1JUISITa€ 3aCTOCOBYBAHHIO (B CYKYITHOCTI 31 cTarTeto §). YOoJ0BIKM 3HAXOIATHCS Y
aHAJOTIYHOMY 3 JKIHKaMHU CTAHOBHIIII 11010 BIAMMYCTKH IO JAOTJISAY 32 TUTUHOO (Ha
IPOTUBAry BIAMYCTLI 3@ BariTHICTIO 1 OJIOTaMM) 1 HaJIeKHUX BUILIAT. BianoBigHoO,
K BIMCHKOBOCITY>KOOBEIIb, 3asBHUK 3HAXOAWBCS Y AHAJIOTIYHOMY 3 JKIHKAMH
CTAHOBMIIN, TOPIBHSHO 3 >KIHKaMHU-BiMiCbKOBOCTYKOO0BIsiMU. OTxe, Cyn wmaB
BU3HAUUTH, YU PI3HULA y CTaBJI€HHI MDK YOJOBIKAaMM 1 JKIHKaMu
BIMCHKOBOCITYKOOBIISIMU III0JI0 iXHBOTO IIpaBa Ha BIAMYCTKY IO JOTJSAIY 3a
JTUTUHOIO OyJia 00’ €KTUBHO 1 PO3YMHO BUITPaBIaHOIO.

<...> V 38’a3ky 3 num Cyn Harajgas, 110 Ha CbOT'OJIHI IPOCYBaHHS T'€HIEPHOT
PIBHOCTI € OCHOBHUM 3aBinaHHsM JlepkaB-yuyacHuup Paau €Bpomnu, 1 TomMy
HEOOX1/JHI Jy’ke Baromi IMiJACTaBu, aOW Taka BIJMIHHICTb y CTaBJI€HHI MOIJIa
BBa)XKaTUCh cyMmicHOIO 3 KonBeHiero. 30kpemMa, TOCHIaHHS Ha TPaauIlli, 3araiabHi
NPUIYILIEHHS a00 ICHYI0Y1 COLIaJIbHI BIAHOCUHU Y TIEBHINM KpaiH1 € HETOCTATHIMHU.
<...> Cyo mHe noeoouscs, wo GUNPABOAHHS PIZHUYI V CMABIEHHI Y GUNAOKY
3AA6HUKA MOXCE NOAAAMU, AK CMBepoxCy8as Ypsao, y ocobausii coyianvHiu poni
JoHcinku 'y euxoeanni Oimeu. CydacHE €BPOIEUCHKE CYCIUIBCTBO IPOCYHYJIOCH
BIIEpE 10 PIBHOTO PO3MOAUTY BIAMOBIAAIBPHOCTI 3a BHXOBaHHS MJITEH MIK

“ 3 1OBHMM  TEKCTOM  pIlIGHHS  MOXHA  O3HAMOMHTHCS 33  [OCHIAHHSM:
http://hudoc.echr.coe.int/eng?i=001-109868. IlepeknaneHo ykpaincbkorw Onenoro ['paboBCHKOIO.
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YOJIOBIKAMU 1 XIHKaMH, 1 POJIb YOJIOBIKIB y JOTJIS/I 3@ JIThbMHU CTaja BU3HAHOIO.
binbmiicte  €Bpomeiichbkuid  KpaiH, BkiIroyarouum Pocio, Temep  J03BONSIOTH
IIMBUTBHUM 0C0O0aM, YOJOBIKaM 1 JKIHKaM, BIAMYCTKY IO JOTJISAY 3a AUTHHOIO, 1
3HayHa KUIbKICTb KpaiH TaKoXX TMOIIMPWIM 1€ MpaBO Ha  KIHOK-
BIMCHKOBOCITY>KOOBIIIB 1 YOJIOBIKIB-BIMCHKOBOCIYKOOBIIIB. Pi3Huyto y cmaegieHui y
BUNAOKY 3ASBHUKA HE MOJMCHA 68aXdCamu NO3UMUBHOIO OUCKPUMIHAYIEID Ha
KOpUCMb  JHCIHOK, OCKILIbKU B0HA SIBHO He CHpPAMOBAHA HA BUNPABILEHHS
NPUSHOOIeHO020 CMAHOBUWA JHCIHOK Y cychninbemagi. HaTomicTh, BOHA CIIPpUYHHMIIA
noeaubieHts reH0epHuUx cmepeomunis 1 0yjia HECIPHUSATIUBOIO K JJIs podeciiHoi
IISTIBHOCTI JKIHOK, Tak 1 A CIMEMHOIO >KUTTA 400BiKiB. TOoOTO MOCHMIIAaHHS Ha
TPAIUIIMHUN PO3IMOAIT TEHASPHUX POJIEH Y CYCIUIBCTBI HE MOXE BHUIIPaBIATH
B1JIMOBY YOJIOBIKaM, BKJIFOUHO 3 BIHCHKOBOCTY>KOOBIISIMU, Y MPaBl HA BIJAMYCTKY 1O
JOTJISAY 3a IUTHHOKO.

<...> Cyn He MepeKoHaB TaKOX 1 apryMeHT Y Py, [0 MOMIUPEHHS BIAMYCTKH IO
JOTJSAy 3a JUTUHOK Ha 4YOJIOBIKIB-BIICBKOBOCTYKOOBLIIB MaTUME HETAaTUBHHIA
BIUTMB Ha OO€3aTHICTH 1 OmMepaTHBHY €(PEKTHUBHICTh 30poitHMX cui. Pocilicbka
BJIaJa HE 3/1MCHIOBAJIA )KOJHUX €KCIIEPTHUX YU HAYKOBUX JTOCIHIIKEHb JJI OLIHKH
KUTBKOCTI  YOJIOBIKIB-BIMCHKOBOCTY>KOOBIIIB, SIKI OyAyTh CHOPOMOXKHI 4
OaXXaTUMYTh B3ATH TPUPIYHY BIAMYCTKY MO JOTJISAAY 3a AUTHHOIO, abu 3pO3yMITH
SIKUM YMHOM 11€ MO€E BIUIMHYTH Ha BIHCBHKOBY e(peKTHUBHICTh. HaBeneHi Ypsgom
CTaTUCTHYHI JaHi Oynm Oe33MiCTOBHUMH. Jlume Tod ¢akT, 1m0 BCl YOJIOBIKH-
BIMCHKOBOCITYKOOBIII € «pENpOAYKTHUBHOTO BiKYy», OYB HEIOCTaTHIM s
BUIIPABJIaHHS PI3HUIl y CTaBJICHHI /10 >KIHOK 1 YOJIOBIKIB BIMCHKOBOCIYOOBIIIB.
Opnak, Cyn moroauBcs, IO, 3 OISy HAa BAXJIUBICTh apMii JJId 3aXHUCTYy
HaIllOHAJIBHOT Oe3MeKH, JMesaKl 0OMEKEHHS Ha HaJlaHHS BIAMYCTKH MO JOTJIAIY 3a
JTUTHHOIO MOKYTh OyTH BHIMpaBAaHl 32 yMOBH, 110 BOHH HE € JUCKPUMIHAIIIHHAMH.
To6To, HanpuKIIaI, 1 BIMCHKOBOCIY>KOOBIIIB, SIK YOJOBIKIB, TaK 1 KIHOK, MOXE
OyTH BUKIIOYEHA MOMJIMBICTH OTPUMaHHS BIIIMYCTKH MO JOTJSAY 3a JUTHHOIO,
SKIO iX HEJIETKO 3aMIHUTH 3 OTJISAy Ha KEpiBHE CTAHOBHIIE, PIIKICHY TEXHIUHY
kBamikamito abo ywyacTe y akTuBHUX OoioBux misix. Ilpore, B Pocii
HEMOXKJIUBICTh OTPUMAHHS BIIMYCTKH TO JOTJSAAY 3a IWTHHOIO aBTOMATHYHO
MOIIHUPIOETHCST Ha BCIX YOJOBIKIB-BIMCHKOBOCTY>KOOBIIIB, HE3BaKalOYuW Ha IXHE
BiliIChKOBE 3BaHHS, MOXKJIMBICTh 3aMIMICHHS a00 Ha 1HIIE ocoOucTe cTaHoBuUIe. Ha
nymky Cyny, make 3azaibHe i a8Bmomamuyne 00MedNceHHsl, 3aCmoco8ane 00 pynu
Jr0o0ell 3a 03HAKOK cmami, He NiOnaode nid HCOOHY NPUUHSIMHY MONCTUBICMb
pOo3cyoy 0epaicasu.
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3asBHUK TpaIOBaB OMEPATOPOM PATIOPO3BIIKH 1, OTXKE, MIT OyTH 3aMIIICHUHN SIK
YOJIOBIKOM, TaK 1 JKIHKOIO BiiiCbKOBOCIY>kKOO0BLeM. CiiiJi 3a3HAYUTH, 110 MOII0HI
mocajay y HMOro BIMCHKOBIM YacTHHI 9acTO 3alMaiM KIHKH-BIMCHKOBOCITYKOOBIII,
KOTp1, Ha BIIMIHY BiJi HbOTO, MaJ O€3yMOBHE MPABO HA TPUPIYHY BIAMYCTKY IO
JOrJsiAy 3a DUTUHOK. OTXKE, 3aA6HUK 3a3HA6 OUCKpUMIHAYII 3a O3HAKOI0 cmami
Oe3 po3ymMHO20 abo 00 €EKMUBHO20 BUNPABOAHHS. 3 OTIIAY Ha HAP1KHY BaXKJIUBICTh
3a00pOHU AMCKPUMIHALIL 32 03HAKOIO CTaTi, TOW (haKT, IO BIiH MIJIUCAB KOHTPAKT
Ha TMPOXO/KCHHS BIMCHKOBOI CHyXKOHM, HE MOXE CIY)XKHUTH IIJICTABOIO JIJIS
no30aBJeHHs HOTO MpaBa HE 3a3HaBATU JUCKPUMIHAIII.

<...> Cyn BcTaHOBUB NopyleHHs cTaTTl 14 (3a0opona auckpuminaiii) KoHBeHmii
y MO€HAHH] 13 cTaTTero § (MpaBo Ha MOBAry J0 MPUBATHOTO Ta CIMEHHOTO YKUTTS)
Ha TJCTaBi TOTO, IO TMOJOKECHHS, SKE Mepeadavyac HalaHHs BIITYCTKH IO JOTJISITY
3a TUTUHOIO JIUIIIE JIJISl ’KIHOK, HE € PaIlloHATBFHO OOTPYHTOBAHUM.

Pimennss €BponeiicbKkoro cyay 3 npas JiwauHu y cupasi Pearson v. the
United Kingdom Bix 22 cepmusi 2006 poxy (sums2)™

<...> 3asBHUK, BIKOM 63 pPOKH, CKap>KMUBCS, 1110 BIH HE MOXE OTPUMATH JICPKABHY
MEHCII0 JOKU BIH HE JOCSATHE 65, B TOM yac K >KIHKM MOTJIM 3BEPTATHUCH 32 HEIO Y
Biri 60 pokiB. Bin OyB 0e3poOiTHMM Ha TOW Yac, ajie SKIo O BiH MOBEPHYBCS Ha
poboTy, BIH Ta OyAb-SKUM MOTEHI[IWHUM poOoTOjaBelr Oyiau O 3000B’s3aHi
CIUTayyBaTH BHECKH Ha JepKaBHE CTpaxyBaHHA. 3asgBHUK I1HIIIIOBAB MPOILIEC MIO0
3aBJaHUX 30UTKIB y 3B’SI3Ky 3 auckpuMiHarieo y Cronydenomy KopomiBceTsi, ane
Horo BUMOrM He OyiM 3a/l0BOJIEHI 1 oMy OyJO BIAMOBIEHO y [J03BOJI Ha
OCKap KeHHSI.

<...> OCHOBHMM IHTAHHSM y 11 CIPaBl € NUMAHHA WOOO DI3HUYI Y CMAGIEHHI,
AKA NPOABUNACS 8 MOMY, WO 3AA6HUK He Mi2 OmpumMamu O0epiHCA8HY NEeHCIto,
oonoxu GiH He Odocsiene 65 poKie, 6 Mol uac AK JHCiHKa ompumana 6 npaso Ha
nencito y 6iyi 60 poxis, 10 CTAHOBUTh JIHUCKPUMIHALIIO y PO3YMiHHI cTarTi 14
KoHnBeHnii.

3riiHo 13 mpeteaeHTHUM npaBoM Cyy pi3HHULS Y CTaBJICHHI € JUCKPUMIHALIITHOIO
oI e crarti 14, Km0 BoHAa «HE Mae€ 00 €KTUBHOTO MW PO3yMHOTO
BHUTIPABAAHH», TOOTO HE TEpeciiaye «3akoHy (JIETITUMHY) METy», a0 SKIIO
HEMa€e PO3yMHOTO OallaHCy MIXK 3aco0aMu, 1110 BUKOPUCTOBYIOTHCS, 1 METOIO, sIKa
nepecaiayeTbes. Jlep:kaBu-ydacHHUINl KOPUCTYIOTHCS TIEBHOIO CBOOOIOI0 PO3CYAY

3 [OBHMM  TEKCTOM  pIlIGHHS  MOXHA  O3HAMOMHTHCS 33  [OCHIAHHSM:
http://hudoc.echr.coe.int/eng?i=001-76762. [1epeknaneno ykpaincbkoro OseHoro ['paboBChKOIO.
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IpY BU3HAYEHHI TOTO, YM € BUIPABIAHOIO PI3HUIIA y CTaBJICHHI B TiM YW 1HIIIN
cutyaiii. Tum He MeHIEe, MalOTh OyTH HAsSBHUMHU JyXKE MEPEKOHJIMBI IiJICTaBU,
06 Cya MIr po3risgaTH Pi3HUINO Y CTaBJIEHHI, 3aCHOBaHYy CyTO Ha IiJCTaBl CTaTI,
sk cymicHy 13 KoHBeHili€0.

<...> po3cy0 3aKOHO0A84020 OpeaHy U000 peanizayii coyiarbHO-eKOHOMIYHOI
nonimuxku mae oymu Oyoce wupoxum. lle BITHOCHTBCS, 30KpemMa, 10 CHUCTEM
OMOJAaTKyBaHHs, 300piB, SKI HEMUHYy4Ye JU(EpPEHLIIOI0ThCS MK TIpynaMu
TJIATHUKIB MOJIATKIB ¥ pealri3aliis AKX 3aBKIH 3aJIeKUTh Bl KOHKPETHOT CUTYaITi.
VYpsig Moke 4acTo CTUKATUCS 13 HEOOX1IHICTIO 30allaHCyBaTh MOTPeOy 301JIbIICHHS
JOXOAIB ¥ 3aJ0BOJBHUTH 1HII COMIabHI Il Yy TIOJATKOBIA TOJITHIIL.
HamionanpHa Bitama, o4eBUIHO, TTepeOyBa€e B KpamoMy HoJioxeHHl1, aHnibk Cyn, 1
OLIIHKM LIMX MOTpeO 1 BUMOT, fKl y IIi crpaBl y TOMY YHUCI BKJIIOYAOTh CKJIAJIHI
nuTaHHs (iHAHCYBAHHS MEHCIH, 110 BIUTMBAIOTH HA CYCHIJIBCTBO B IIJIoMY. B Takmx
nutanasasx Cyn 3a3BHdail moBakae BHOIp TOJMITHKHA 3aKOHOJAABYOTO OpraHy, SKIIO
BIH HE € IBHO HEOOTPYHTOBaHUM.

<...> Cyn 3a3HauuB, 110 HEe OyJI0 MopymieHHs cTarTi 14 (3a00poHa nUCKpUMIHAITT)
y moeananHi 13 crarreto 1 Ilporokomy Ne 1 KouBeHIii (3aXxucT BIJIACHOCTI),
CIUPAIOYMCh HA BU3HAYaJbHE OOIPYHTYBAHHS 3aXO[iB 3 KOpEryBaHHs (PIHAHCOBOI
HEPIBHOCTI MIXK CTATSIMHU Ta BUXOJSYHN 3 TOTO, 1110 3aKOHOIABUO MPUHHATA MOJIITHKA
10JI0 BIJICTPOYCHHSI BUPIBHIOBAHHS MEHCIMHOTO BIKY JJIS YOJIOBIKIB Ta >KIHOK JO
2020 poky JIeXHTh Y cepl paMOK PO3CYay JAepKaBH.

Pimenns €Bpomneiicbkoro cyay 3 mpaB JWIWHH Yy cnpaBi Zeman v.
Austria Bix 11 yepsusi 2002 poxy (sumse)™®

<...>Ilicnsa cmepTti cBO€ apyxuHu y 1996 poiil 3asiBHUK 3BEpHYBCS 13 3asBOIO PO
MpU3HAYCHHSI HOMY BHUILIAT, €KBIBAJICHTHUX TUM, SIKI MOTJIa OTPUMAaTH BJIOBA, YU
YOJIOBIK IIOMep 3a 0OCTABUH, MOMIOHMX JI0 THX, IO i JPYXKHHA 3asBHUKA. MneThcs
Opo JOMOMOTY BJOBaM Ta JIONOMOTY MarepsM-BIOBaM, sIKa BUIUIa4yBaJlach
BIJIMTOBITHO /10 «3akoHy 1992, Woro poXaHHs 0yJI0 BIIXHICHO.

<...> Hlomo BIACYTHOCTI y 3asBHHMKAa TMpaBa Ha COIIAJIbHY JOIMOMOTY, sKa
CIUIAYy€ThCS BJIOBAM, a TaKOX Ha COIIaJdbHy JOMNOMOTY, SIKa CIUIAYy€eThCs
oBaoBuMM MartepsiM, Cya 3ayBakwB, II0 MPEAMETOM CIOpY HE OyJo Te, II0
3asiBHUK HE 3aJI0BOJIbHUB KIJIbKOX Iepe0aueHUX 3aKOHOM YMOB JJI OJE€pXKaHHs
X JBOX BHJIB MaTepilajabHOI TOMOMOTH. €Ouroio niocmagoio OJisi 8i0MO8U 8

3 [OBHMM  TEKCTOM  DIIGHHS  MOXHA  O3HAHOMHTHCS 33  TOCHIIAHHSM:
http://hudoc.echr.coe.int/eng?i=001-60499. [epeknaneno ykpaincbkoro OseHoro ['paboBChKOIO.
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HAOAHHI UOMY Yux ninve Oy1o me, wjo 6iH — yonosix. JKiHKa y TakOMy CaMOMY
CTaHOBUIII Majia O MpaBoO OJep>KyBaTh 0OUJIBa BUIU JIONIOMOTH, 1 II€ IIpaBo O0yIio O
3aXHUIlEeHEe TTO30BOM 32 HalllOHAJTLHUM 3aKOHOM.

<...> Cya B3sIB A0 yBaru Te, 110 APYyXXUHA 3asiBHUKA MpalioBaja MPOTATOM
OUIBIIOCTI POKIB CBOI0 3aMDXIKs, CIUIAYyOYM BCl BHECKH 13 COLIAJIBHOTO
3a0e3IeueHHs K 0c0o0a, M0 MPAIIoEe 1 yTPUMYE CIM'T0, 1 TaK camo, SK 11 poOuB Ou
4OJIOBIK B 11 craHoBuIll. Cy/1 TaK0oX B35IB /10 YBaru, 10 3asiBHUK 3aJIMILKB POOOTY,
00 TOTIISIIaTH 3a IPY>KUHOIO Ta MKITyBaTHCS TIPo aiTed, 3 nmucromama 1995 poky i
110, 3 OIJISIIY Ha CBOIO BIIHOCHO HU3BKY 3apO0ITHY IJIaTy, BIH BUPIIIUB, 1O MICIs
CMEpTI APYXHHH JIi HHOTO OyJe €KOHOMIYHO HEBWUTITHUM Hajaii MpaItoBaTH
HEIMOBHUI pobounii AeHb. He3pakaroun Ha BCe II€, MICIS CMEPTI IPY>KUHU BiH MaB
npaBO HAa 3HAYHO MEHII (PIHAHCOBI MUIBIM, HIXK Ti, sIKI O BiH MaB, skOu OyB
KIHKOIO, a MOTr0 APY>KMHA YOJIOBIKOM.

<...> Cyo 6u3Has, wo pizHuys 8 nioxo0ax y HAOAHHI NPABA YOJ0BIKAM M HCIHKAM
HA 00epICaHHS COYIAIbHOI 00NoMo2u 8008aM Ma 0BO0BLIUM Mamepsm He Mald
00 ’€EKMUBHO20 U PO3YMHO20 OOIPYHMYBAHHSA, a omoce, 0YI0 OONYUeHO NOPYULEHHS
cmammi 14 Koueenyii, B34101 y noegHanHi 31 crarreto 1 [Iporokomy Ne 1.

<...> lIlo crocyeTbcst BIACYTHOCTI Yy 3asiBHHMKA IIpaBa Ha MEHCIHHE 3a0e3MeYeHHH,
siKe crutauyeThest BmoBaMm, CyJ1 BU3HAB, 1110, HABITh SKOM 3asBHHUK OyB JKIHKOIO, BiH,
3riJIHO 3 YMOBAaMHM, BUKJIAJeHUMHU B 3akoH1 1992 poky, He MaB Ou mpaBa Ha Take
neHciitHe 3a6e3neueHds. @akTUYHO BAOBA y CTAHOBHII 3assBHUKA HE MOTJja O MaTu
npaBa Ha Taky MeHciio npuHaiiMHi 70 2006 poky 1, MOXIJIMBO, 30BCIM HE MorJia 0
OTPUMATH HOTO 3 OIVISly Ha YAHHICTh 1HIINX Mepe10auyeHnX 3aKOHOM YMOB, 3T1THO
3 SKAMHU, HaMpUKIAJ, TPETCHJEHTIl Ha Take MpaBO 3a00pPOHEHO BCTYMAaTH B
NOBTOPHUM LUTIO0 10 JaTH, Ha SIKy Mareplaji3yeTbCs il mpaBO Ha MeEHCio. B
IHITOMY pa3i BOHA M030aBIIIETHCS TAKOTO TIpaBa.

<...> Cyn BcranoBuB nopyueHHs ctatTi 14 Konsenuii (3a00poHa 1uCKpUMIiHAILT)
y moeaHaHHi i3 crarreto 1 Ilporokomy Ne 1 (3aXWCT BIACHOCTI), BKa3yIO4H, IO
BIZIMIHHICTh y TPAaKTyBaHHI YOJIOBIKIB Ta JKIHOK, SIKa CTOCYEThCS TIpaBa Ha
COIllaJibHy JOMOMOTY, HE Ma€ TiJ CO000K J>KOJHOTO OO0 €KTUBHOTO Ta
palioHaIBHOTO OOTPYHTYBaHHS.
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Pimennss €Bponeiicbkoro cyay 3 mpas JwauHu y cnpasi Van Raalte v.
the Netherlands Bix 21 ;motoro 1997 poxy (sums2)”"’

<...> 3agBHUK HIKOJIX HE OyB OJIpy’)KEHUM Ta HEe MaB Jiteil. Y 1987 porii mogaTkoBi
opraHu oOmyOJiKyBajdu OIIIHKY BKJIAJIB, BHUIUIAY€HUX 3asiBHUKOM 3 1985 poky
BIIMOBIHO JI0 PI3HUX OOOB’SI3KOBUX CXE€M COLIAJIBHOTO 3a0e3MedyeHHs,
BKJTIOYAIOYHM CXEMY, BCTAHOBJICHY 3aKOHOM IpPO 3arajbHy JTOMOMOTY Ha JIWUTHHY.
3asBHUK MOJ]aB 3allepeyeHHs, BKa3yHOUH, 110 JaHWUW 3aKOH 3BUIbHSIB HE3aMIKHIX
O€3ITHUX JKIHOK CTapImXx 45 pokiB BiJ 000B 3Ky CIUIauyBaTH BHECKH, HA BIAMIHY
BiJl HEO/IPYXKEHNX YOJIOBIKiB TAKOTO % BiKy. Moro 3amepedeHns He OyJIM NPUHAHSTI,
a TOJAJIBIIN amensiii BiAXwiIeHl. 3BUIbHCHHS IS JKIHOK CTapiiux 45 pokiB TUM
gacoMm OyJio ckacoBaHe mounHarouu 3 1989 poky, 1 BepxoBHuil cyq moctaHOBUB,
inter alia, 1o He OyJ10 MPUYMH 3asBIISATH, IO 1€ 3BIIbHECHHS TaKOXK 3aCTOCOBYETHCS
10 1985 poky 10 HEOAPYKEHUX YOJIOBIKIB CTApIINX 45 POKIB.

<...> Cyz po3riisiHyB IMMATaHHS PO T€, YU MaJia MICIIe BIIMIHHICTb Y ITOBOKEHHI 3
ocobamu, skl nepeOyBarOThb B aHaNOriuHii curyanii. CyJ BIANOBIB Ha HBOTO
MMO3UTHBHO 1 KOHCTATyBaB, IO ISl BIAMIHHICTh IPYHTYBaJIaCch Ha PI3HUII y CTaTi.
Busnatoun meBHy MeEXY pO3CyAy, SKUM KOPUCTYIOThCS JE€pKaBU IPU BBEJCHHI
3BUIBHEHb, L0 JIO3BOJIAIOTh YHUKHYTH OOOB’SI3KOBOTO BHECEHHS BHECKIB 3a
PI3HUMH KaTEeropisiMu colfiaabHoro 3a0e3neueHHs, Cyn BU3HAB, IO HAOAHHSA
NOOIOHUX Nilbe NOBUHHO 3ACMOCOBY8AMUC 8 0OHAKOGIU MIpi i 00 Y0108IKI8, i 00
JHCIHOK, 304 BUHAMKOM MUX BUNAOKIB, KOAU ICHYIOMb 6d20MI NPUYUHU, WO
sunpagoogyloms pisHuyto y cmaenenni. Y 1upomy Bumaaky Cyn He OyB
NEPEeKOHAHUM B ICHYBAaHHI TakMX NpUYMH. € XIHKM 45 pOKIB 1 cTrapiue, 374aTHI
HApOJKYBaTH IITEH, MOXYTb ICHYBaTH 1 4OJIOBIKM 45 pOKIB 1 MOJOJIIE, BXKE
HE3/JaTHI1 10 MPOJIOBXKEHHS pody. Tak caMO MO)XHa YSBUTH COOl CHUTYaIlll0, KOJIU
He3aMDKHs Oe3miTHa JKiHKa 45 poKiB 1 cTapiie MOYMHAE BIAMOBIIATH YMOBaM
OTPUMAaHHS JIOMIOMOTH 3a BHUIIEBKa3aHUM 3aKOHOM, HAINPUKIIA/, BUHIIIOBIIN 3aM1kK
3a 4OJIOBIKA, 1[0 Ma€ JAITEH BiJ MONEPEHbOro NUI00Y. I, HapemTi, apryMeHT, o
BUMOTa CIUIATH BHECKIB JO Kach PpOJAWMHHOI JOMOMOTH Hecima O y coOi
HECIpPaBEJIMBE €MOIIIiTHE HAaBaHTAXXEHHS JJISI HE3aMIKHbOI O€3JITHOT KIHKH, B
PiBHIM Mipi MOKHA 3aCTOCYBaTH 1 0 OE3ITHOTO YOJOBIKa abo X A0 O€3ITHOTO
noApyxxks. OTke, He3aJeKHO BiJl BIATIOBI/II HA MUTAHHS PO TE, YM MOXKE OaKaHHS
3 yBaror MOCTaBUTHUCS J10 MOYYTTIB O€3AITHUX KIHOK IEBHOTO BIKY PO3IJIAIATUCA
K 3aKOHHa (JIETITUMHA) METa, HE MOJXKHA BUIPABIAATH OCIOPIOBAHY PIZHUINO Y

'3 [OBHMM  TEKCTOM  pIlIGHHS  MOXHA  O3HAMOMHTHCS 33  [OCHIAHHSM:
http://hudoc.echr.coe.int/eng?i=001-58031. [Tepeknaneno ykpaincbkoro OseHoro ['paboBChKOIO.
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CTaBJIEHHI 10 0COOM 3aJIeKHO BIJ il CTaTI.

<...> Cyn BcTaHOBUB NOpYIIEHHs cTarTi 14 (3a6opoHa auckpuminaiiii) KonBeniii
y moemHanHi i3 ctarrero 1 IIporokomy Ne 1 (3axmcT BmacHOCTI) y TOMYy, IO
3BUILHEHHS BiJl 3000B’sI3aHHS CIUIauyBaTH BHECKU 3@ CXEMOIO BHUILIAT Ha JAUTHHY,
SAKUM KOPHUCTYBAJIMCh HEOJPYXEHI OE3ITHI KIHKM y Bill 45 pokiB 1 crapiie, He
3aCTOCOBYBAJIOCHh TAKOX /10 HEOJPY>KEHUX OC3ITHUX YOJIOBIKIB TOTO XK BIKY.

Pimennst Cyay €C Bin 19 Bepecus 2013 poxy y cnpasi C-5/12 (eumﬂe)48

<...> BianoigHo 10 maTepiamiB crpaBu maH berply € HalitMaHOIO 0C00010, 1110
MiJa1a€e M Ai10 3arajibHOT CUCTEMH COIIabHOI'O CTPAaXyBaHHS, IO € YaCTUHOIO
3araJIbHOJICP)KaBHOI ICIIAHCHKOI CHCTEMH coIiajgbHOTO 3ab0e3medeHHs. [lani
Makapena Oiuie € caMo3ailHATOIO 0Cc0000, JISJIBHICTH $KOI TIOB’s3aHa 13
IPEJICTABHULTBOM 1HTEPECIB KIIIEHTIB B CY/Jll Y BUMIAJKAX, IEpe10aYeHUX 3aKOHOM.
Konu monii, o po3risgaroThCs y crpasi, Manu wmictie, nani Osie mana Bubip —
KOPUCTYBATHUCS CICIIATBHOI0 CXEMOIO CTpaxyBaHHS, IO € YaCTHUHOIO JEp KaBHOI
CHCTEMH COIIIAJIbHOTO 3a0€3MEeUeHHS, K caMO3aiHATa 0co0a 4u, SIK IOPUCT, OyTH
YaCTUHOIO CHUCTEMH CIJIBHOTO aJIBOKATCHKOI'O CTpPaxyBaHHS, SKa € HE3aJIC)KHOIO,
BIJIOKPEMJICHOIO BIJI IEp)KaBHOI, CHCTEMOIO CoIliabHOTO 3a0e3meueHHs. JlepkaBHa
CHCTEeMa CTpaxyBaHHS Il CaMO3alHATHX 0Ci0 Tepeadadae BIMMYCTKY Y 3B’ SI3KY 3
BariTHICTIO 1 MOJIOTaMH, Ha BIMIHY BiJ CIUIBHOTO aJBOKAaTCHKOTO CTpaxyBaHHS,
SIK€ BCTAHOBIIIOE TIIbKU BUILIATy aonomoru. [lani Onne obpana mis cebe cuctemy
CHUJIBHOTO CTPaxXyBaHHS.

ITicns HapomxkenHs cuHa 20 xBiTHS 2004 poky man berply monaB 3asBKy Ha
OTPHMAaHHS COIIaIbHOI JOTIOMOTH, Mepea0adeHoi 3aKOHOM PO COIiaTbHUN 3aXUCT
3 METOI KOMIICHCAIl BTpPaTH JOXOIYy THUM i3 OaThKiB, XTO MPHU3YIHUHSE CBOIO
TPYAOBY IISIBHICTH JUIsl AOTJIAYy 3a AMTHUHOIO. 3asiBKa maHa berpily crocyBanacs
10-TrxHEBOrO TEpioay, AKUM CIITy€e MICHS CIUIMBY O-THKHEBOI BIAIMYCTKH, IO B
000B’SI3KOBOMY TOPSIIKY HATA€THCA MaTepsM BIAMOBIAHO 10 cT. 48 TpymoBoro
CTaTyTy.

B pimennsix Bix 28 nunus 1 8 cepnus 2004 poky nany berpiy Oyino BiAIMOBJIEHO B
HaJIaHHI COIlaJbHOT JOMIOMOTH Ha TiM MiJACTaBi, M0 3rigHO 31 c¢T. 133 3akoHy mpo
COIlaIbHUI 3aXHCT y B3a€MO3B 3Ky 31 cT. 48 TpymoBoro craryTy mpaBo Ha

“ 3 [OBHMM TEKCTOM pillleHHS MOXKHA O3HaioMuTHCS 3a mocwiaHdsm: http://eur-

lex.europa.eu/legal-content/EN/TXT/?qid=1458396117176&uri=CELEX:62012CJ0005.
[lepexnaneHo ykpaiHcbkor0 OneHO0 Y BapoBOIO.
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BIJIMYCTKY € TMpPaBOM MaTepiB, HI0 3a0€3MeUyeThCs JEPKABHOIO CHUCTEMOIO
colianbHOro crpaxyBaHHs. Kpim Toro, y cBiTiiI 010JOT1YHOrO OATHKIBCTBA, Ma€
TAaKO’)X BpPaxOBYBaTHUCS, 110 OaThKO HE MAa€ BIJIACHOTO AaBTOHOMHOI'O IIpaBa Ha
BIJITYCTKY, HE3QJIEKHOTO Bl IpaBa Marepl. B HbOro € TUIbKM T€ MpaBo, SKE €
NOXIJTHUM B1Jl TIpaBa maTepi. Y posrisayBaHii cnpaBl Ha mnadHi Omie He
MOIIHUPIOETHCS JIEPKABHA CHCTEMa COILIAJIBHOIO 3aXHCTYy, a OTKE BOHAa HE Mae
npaBa Ha BIANOBIAHY JeKpeTHY BiamycTKy. Lle o3Hauae, mo man berpiy Takox He
MOXE€ CKOPHUCTATHCS TaKOK BIAMYCTKOK a0o0, BIAMOBIZHO, COIIAILHOIO
JIOTIOMOT010, 1110 HA/IA€THCS Pa30M 13 HEIO.

[Tanom betpiy Oyio mojaHO MO30B MPO OCKAPKEHHs PIIIEHHS IOAO0 BIJIMOBH Y
Ha/IaHHI OMY JIOTIOMOTH Y 3B’SI3KY 13 HapOPKCHHSM JUTWHU. BiH aprymeHTyBaB
M030B THUM, III0, CEpe]l 1HIIOr0, OyJI0 MOPYIIEHO HOro MpaBO Ha pPiBHE CTABJICHHS,
OCKUIBKHM y pa3l YCHHOBJICHHS IWTHHH, MOJIOAIIOI 6 pokiB, cT. 48 TpymoBoro
CTaTyTy TapaHTye KOKHOMY 13 0aTbKiB MPABO Ha JACKPETHY BIAMYCTKY.

ITin yac mpoBajpkeHHS 3a LI crpaBoro nepen Koncturymiinum Cynom Oyiio
MOCTABJICHO MUTAHHS 1010 BiAMOBIIHOCTI CT. 48 TpymoBoro craryty Konctutyirii
[cnanii.

Pimennsam Bim 19 TtpaBas 2011 p. Koucturymiithuit Cya miaTBepAuB
KOHCTUTYIIHHICTD cT. 48 TpynoBoro craryTy, y TOMy 4Mcii ii BIATOBIAHICTH CT. 14
Koncrutynii Icnanii, sika mporosiourye piBHICTh KOXHOTO IMEpea 3aKOHOM, CT. 39,
10 TapaHTy€e 3aXUCT CIM 1 Ta JITAM, a TaKOX CT. 41, sika MPUCBSIYEHA COLIIAIbBHOMY
CTpaxyBaHHIO.

OpHak okpemo 0yJi0 MOCTaBJICHO MUTAHHS 1I0A0 BIAMOBIIHOCTI CT. 48 TpyaoBoro
cratyTy npaBy €Bporneiicekoro Coro3sy.

VY 3B’a3ky 13 muM cyaom Oyno miakpecieHo, mo cr. 48 TpyaoBoro craryTy
nepeadoavdae 000OB’SI3KOBE HAJaHHS MaTepl O6-THKHEBOI BIAMYCTKH ITICHS TOJIOTIB.
[e Toii mepion, NPOTATOM SIKOTO 0ATbKO HE MOXKE CKOPUCTATUCS CBOIM IIPABOM Ha
JIEKPETHY BIAMYCTKY, 1 Taka PI3HUIA y CTAaBJICHHI 0 MaTepl 1 10 O6aTbKa, 10 HE €
IPEeIMETOM CYJIOBOTO OCKap>KeHHs B JaHOMY CIOpi, BUIIpaBIaHa HEOOXiIHICTIO
HaJaHHS 0COOJIMBOTO 3aXUCTy MaTepl y 3B SI3KY 13 HAPOIKEHHIM HEIO JUTUHHU.

V Ttoii ke vac, moao 10-TmKHEBOTO IEPioAy, SIKUKM CITIAYE MICIA CIUTUBY MEPIINX 6
TUXKHIB MICISL HAPOJKEHHS AUTHUHH, YIPOJOBXK SIKUX BUKIIOUHO MaTEpl HAIA€ThCA
000B’sI3K0Ba BiJIITyCTKa, HE3BAKAIOUM Ha Te€, 110 0AaThKO 1 MAaTH, 110 MAIOTh TPYIOBY
3aMHATICTH, IEPEOYBAIOTh y TOPIBHIOBAHUX YMOBAaX, CTABJICHHS JI0 HUX € PI3HUM,
OCKUJIbKH MpaBo OaTbKa Ha JEKPETHY BIAIMYCTKY TPAKTYEThCS K MOX1IHE BiJ] IpaBa
matepi Ha Hei. Ha mymky cyny, Takwii 10-TroKHEBHI Tepiona CIiJl pO3YMITH SK
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BIIMMYCTKY MO JOTJISAIY 3a JUTHUHO, 3axXiJl, KWW CHOPSIMOBAaHMN Ha Te, 100
OPUMUPUTH HEOOX1IHICTh POOOTH 1 MOTPEOU CIMEMHOTrO KUTTSA. A OT O10J0TTYHUI
(dakT BariTHOCTI 1 MOJIOTIB, KU OB’ SI3aHO JHIIE 13 )KIHKOI, 3yMOBJIIOE HATaHHS
6-TvKHEBOI BIAMYCTKA Yy 3B’SI3Ky 13 BariTHICTIO 1 MOJOraMu, Ha SKy MOXeE
NpeTeHyBaTh TUIbKHM KiHka. OTxke, 1 Math, 1 0aTbKO JUTHUHH, O0€3 MPOBEICHHS
OyIb-IKOi PI3HUILI MDK HUMH, [OBUHHI MAaTH MOXIJIMBICTh B3ATH BIJITYCTKY,
NUTAHHS MPO AKYy CTAJO0 MPEIMETOM I[bOTO CYJIOBOTO IPOBA/KEHHS, SKIIO BOHU
oOn/iBa MarOTh TPY/IOBY 3alHATICTb.

Kpim Toro, crt. 48 TpynoBoro craryTy BHUXOAUTH 13 PI3HOTO MPaBOBOTO
peryJitoBaHHs 1010 O10JIOTIYHUX OaThKiB M OaThKIB-yCHHOBIIOBAYiB. Y BHUMAJAKY
YCHHOBJICHHS TUTWHH IISI CTATTS JIO3BOJISE 1 OATHKOBI, 1 MaTepi JOMOBUTHUCS MIXK
co000 PO Mepioj BIAMYCTKH JUIsl JOTJISALY 3a JUTHHOK, HE HAJAIYM YKOJHOI
nepeBard maTepl B KOPHCTYBaHHI IIMM TIPaBOM. TakuM YHHOM, Y BHUIAJKY
YCUHOBJICHHS IUTHUHH MPAIIOI0YU 0aThKO, COLIAIbHUI 3aXUCT SIKOT0 FapaHTOBAHO
JEP’)KaBHOI COLIAJIBHOKO CUCTEMOIO, MOXE B3STU JEKPETHY BIAIYCTKY IOBHOI
TPUBAJIOCTI ¥ OTPUMATH BIAMOBIIHY IOTIOMOTY, HaBiTh SKIIO MaTH JWUTHHU HE
3axuieHa 3 OOKy JepkaBHOI colianbHOi cucteMu. OIHOYACHO 13 IUM, SAKIIO
iaerbcs mpo OionoriyHoro OaThbka AWTHUHU, TO Yy BHUMAJAKY, SIKIIO MaTH HE €
YYaCHUKOM JIEP’KaBHOI COILIaJIbHOI CHUCTEMH, OaThbKO TaKUMHU K [paBaMH
CKOPHUCTAaTHUCS HE MOXKE.

BpaxoByroun HaBeneHi OOCTaBMHHU, CyJ BUPIIIMB MPU3YNUHUTH MPOBAIKEHHS 1
nepenaru Ha po3risia Cyny CripaBeJyIMBOCT] TaKl MUTAHHS:

(1) Ym cynepeuars J[upexktuBi 76/207 1 [upexktuBi 96/34 mnonoxeHHs
HaIlIOHAJIBHOTO 3aKOHO/aBCTBa, 30KpeMa cT. 48 Tpy10BOro cTaTyTy, BiATIOBITHO 10
SKUX Y pa3i HApOKEHHS IUTUHU — MICIS CIUTMBY O-TH)KHEBOTO CTPOKY 3 MOMEHTY
HAPOJKEHHS, a TAKOX 332 BUHATKOM BHUIIAJIKIB, KOJIH € PU3HK JJIA 3J0POB’ST MaTepi —
MEePBICHUM 1 CAMOCTIMTHUM Cy0’€KTOM IIpaBa Ha JICKPETHY BIAIYCTKY € Tpalioroya
MaTH, a TPaIoIYnii 0aThKO Ma€ TITFKH BTOPUHHE MPABO Ha JEKPETHY BIAMYCTKY,
SKAM BIH 3MOX€ CKOPHUCTATHUCS, TUIBKM SKIIO MAaTH, IMO-TIEPIIe, € IPaIfOr0u0io
0c00010 1, TO-ApYTe, NOTOIKYETHCS 13 HAJIaHHSIM JIEKPETHOL BIAIMYCTKH OaTbKy?

(2) Yu cynepeuamv npunyuny pieHo2o CmasienHs, AKUl 3a00pPOHAE OYOb-SKY
OUCKPpUMIHAYTIO 3a O3HAKOIO CMAami, NOJONCEHHs HAYIOHATbHO20 3AKOHOOA8CMEd,
30kpema cm. 48 Tpyoosoco cmamymy, wo euznarome npiopumemue npago mamepi,
a He bambKa — HABIMb NIC/ISL CHAUBY O-MUNCHEB020 CIMPOKY NICHA HAPOOICEHHSL | 3a
giOCymHOCMI pu3uKy Ol 300p08’si mamepi — HA NPU3YNUHEHHS MPYO0oBoi
OisinbHOCMI Ul NOBEPHEHHS HA M) JHC camy pobomy 3 GUNIAMOI0 COYIAIbHOL
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oonomoau, WO O3HAYAE, WO NPABO G35MuU OeKpPemH) BIONYCMKY HYO0JI08IKOM
NOBGHICINIO 3ANeNCUMb 8I0 B0JICBUABIIEHH Mamepi OUMUHU?

(3) Um cymepeuarh TPHUHIMIY PIBHOTO CTaBJCHHS, SKHA 3a00pOHsE
JUCKPUMIHALIIO, TOJIO)KEHHSI HAIllOHAJIBHOTO 3aKOHOJABCTBA, 30Kpema cT. 48
TpynoBoro craryTy, Skl BHU3HAIOTh IPAIIOI0YOro OaThbka Cy0’€KTOM IpaBa Ha
NPU3YIUHEHHS TPYIOBOI MIsUIBHOCTI 1 OBEPHEHHSI MOTIM Ha MICIIE CBOET poOOTH,
a TaKOX Ha OTPUMAaHHS COLIaJIbHOI JOIMIOMOIH, Y pa3l yCUHOBJICHHS AUTUHU, OJTHAK
HE HAJAI0Th aHAJIOTTYHUX MPABOBUX MOKJIUBOCTEH I OaThKa y pa3i HapOMKEHHS
1oro 610JI0T1YHOT TUTUHH, CTABJISIYM B 3aJICKHICTh HOTO MpaBa Bl BOJICBUSBICHHS
MaTtepi TUTHHH?

<...> Po3rmsg noctaBieHnX IMUTaHb

[lepuie 1 fpyre nuTaHHs

[Tonepeani 3ayBaxkeHHS <...>

B acnekTi muTtanp, sKi OyJO IMOCTaBJICHO, HEOOXITHUM € 3BEPHEHHS TAaKOX JO
HupextuBu 92/85 mpo 3ampoBapKeHHsS 3aXOJIB 13 3a0XOYEHHS BIOCKOHAJIEHb Y
rajxy3i Oe3MeKu Tpalll 1 OXOPOHHM 370POB’sl BariTHUX MPAIIBHHUKIB 1 MPAIiBHUKIB,
AK1 HEIIOJAaBHO HAPOAWIA a00 TOAYIOTh IPYI[I0, sika Mae OyTH B3STH JO yBarw,
HE3BaYKAaIO4M Ha Te, 1110 MPSMO HE 3raJy€eThCsl.

[luTaHHA BIAMYCTKU TIOCTa€ y 3B’SI3KY 13 HApPOJKEHHAM JUTHHU. CTarTs §
JupextuBu 92/85 rapanTye npaBo Jyisl )KIHOK Ha Oe3nepepBHY ACKPETHY BIAIMYCTKY,
Ha CTPOK HE MEHIMH 3a 14 TWXKHIB, SKa HATAEThCS A0 Ta/ab0 TICIS TIOJIOTIB
BIJIMOBITHO /10 HAIIOHAJIHHOTO 3aKOHOJABCTBa Ta/ab0 mpaktuku. [lpu npomy
HalllOHAJIbHE 3aKOHOJIABCTBO MOXE HAJABAaTH >KIHKAM BIAMYCTKY Ouiblie Hixk 14
THXKHIB, OJHAK II¢ HE O3HA4Ya€ TOro, IO Taka BIJIMYCTKAa Ma€ pPO3TJIsAIaTUCH
0e3BigHOCHO cT. 8 JlupektuBu 92/85.

<..>

Posrnsia mo cyTi

BingmoBimHo nmo mpenenentHoi mnpakTuku Cygay TmpaBO Ha BIAMYCTKY, SKE
rapaHTy€EThCSA BariTHUM JKIHKaM, IO IMPaIlOl0Th, MAa€ PO3TIISAIATHCS SIK 0COOJIHBO
BAXJIMBUN MEXaHI3M 3aXUCTy B cpepi TPyIOBOro mpasa. 3akoHogaBuuil opran €C
BUXOIUTH 13 TOTO, IO CYTTEBI 3MIHM B yMOBAaX JKHTTS B MEPIOJ, IO CKIIAJa€ HE
MeHIIe HIDK 14 TWKHIB 1 OXOIUTIOE dYac MO 1 TICIsA TOJIOTIB, BHCTYIAIOTh
IPaBOMIPHOIO MIACTaBOK JJI TOro, MO0 XIHKAa MOIJla MNPU3YNHHUTH CBOKO
TPYAOBY MisUTBHICTB, 1 aHI JIePKABHO-BJIAJHI CTPYKTYypH, aHl poOOTOJaBeIb HE
MOXYTh CTABUTH TiJ] CYMHIB BKa3aHE MPaBO.

BaritHi mparmiBHUINI 1 TpaIiBHUIN, SKi HEIIOJAABHO HApOIWIIH, MepeOdyBaroTh B
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0COOJIMBO YPa3JIMBOMY CTaHOBHIII, III0 POOUTHh HEOOX1THUM rapaHTyBaTH IIPaBO Ha
BIJIIYCTKY Yy 3B’SA3KY 13 BariTHICTIO 1 MOJIOTaMH, SIKY HE MOXHa MOPIBHIOBATH 13
BIJIMMYCTKOIO, TTOB’SI3aHOI0 13 XBOPOOOIO YOJIOBIKA a00 JKIHKH.

Bianyctka y 3B’s3Ky 13 BariTHICTIO 1 MOJOTaMM, sIKa TaKOX TapaHTye KiHII
BUILIATY BIAMOBIHOI COILIaJbHOT JOMOMOTH, Ma€ CBOIM MPU3HAYEHHSM, MEpUI 3a
BCE, 3aXUCT O10JIOTTYHOTO CTaHy KIHKH YIPOJOBIK, a TAKOXK MICIsS BariTHOCTI, 1, MO-
Jpyre, OXOPOHY OCOOJMBUX BIJHOCHH MK KIHKOKO 1 il JAUTHHOIO MPOTITOM
nepioAy, SKUH CIAy€e MICASA TOJOTIB, NUISXOM MOMEPEIHKEHHS CHUTYyallli, KOJIu
JKIHKa 3MYIII€HA J0JIaTH YMCIIEHHI TATOTH Yepe3 HEOOX1THICTh MONIYKY POOOTH.
<..>

Crarrs 8 JlupexktuBu 92/85 mnepenbadvae, mo JlepkaBU-4I€HU BXXHBAIOTH
HEOOX1IHMX 3aXOJlIB JiJis 3a0€3MEeUeHHs] TOro, 1100 MpaIliBHUIIS, 32 BU3HAYCHHIM
CTaTTI 2, Majia paBo Ha Oe3MepepBHY JACKPETHY BIAMYCTKY Ha CTPOK HE MCHIIIHH 3a
14 TwkHIB, SKHH HaIaeTbcd [0 Ta/ad0 Imciad IIOJIOTIB, BIAMOBIAHO JIO
HaIlIOHAJIBHOTO 3aKOHO/IABCTBA Ta/a00 MPAKTUKHU.

VY posrasayBaniii cnpaBi cT. 48 TpymoBOro craTyTy, TapaHTYIOUHM BIiJIITYCTKY
TpuBajicTiO 16 THXHIB, Hajlae MaTepi OUIbIIL rapaHTii, aHDK TOW MIHIMYM, SIKH
nependadeHo cT. 8 lupextunu 92/85.

3rigHo 13 yacTuHow 2 cT. 8 JlupexktuBu 92/85 nexperHa BiAMYCTKAa Ma€ BKIIOYATH
000B’S3KOBY BIJAIYCTKY y 3B’SI3Ky 3 BariTHICTIO Ta MOJOTraMH, TPUBAJIICTIO HE
MEHIIIe, SK JBa THJKHI, SIKA HAJA€THCS 0 Ta/a00 MiCJsl IIOJIOTIB, BIANOBIAHO JIO
HaI[lIOHAJILHOTO 3aKOHOAABCTBA Ta/a00 MPAKTUKHU.

Crarrs 48 TpynoBoro craryTy, sika nependadae O0OOB’SI3KOBY O-TH)KHEBY
BIJIMYCTKY JUIsl MaTepl BiJpa3y IICIAsS HAPOJKEHHsS AWTHHH, TAKOX Wae nani
HaBeAE€HOI MIHIMAJILHOI BUMOTH.

Cnim TakoXX JOJaTH, SK CBIIYWATH TMPEIEJCHTHA TIPaKTHKa, IIPaBO IKIHKH
NPU3YIUHUTH CBOIO TPYAOBY AISUIBHICTH Ha MEPiof, IK MIHIMYM, 14 THXKHIB, SIKUN
nepeaye Ta CHiAye 3a TOoJIoTaMH, HE MOKEe OYyTH TMOCTaBJICHO TIiJ MHUTaHHS
BIAJHUMHU CTPYKTypamu 1 poOoTojaBiieM. BiamoBiiHO, AEKpETHA BIAMYCTKA,
nependayena B cr. 8 {upextuBu 92/85, He moxke OyTu BiniOpaHa B MaTepl NPOTH ii
BOJI1 I TOTO, 00 OyTH MPU3HAYECHOO B IIJIOMYy a00 B MEBHIM YaCTUHH OAaTHKOBI
JTUTUHU.

B Toii e vac, BIAMOBIAHO 110 MpeleieHTHO1 mpakTuku Cyy, xoua JepiKaBUu-WICHU
3000B’s3aH1 BiAMOBIAHO a0 CT. 8 JlupektuBm 92/85 mpuiHATH BCi HEOOXITHI
3aX0AM i 3a0€3MeUEHHs TOTO, 00 MpaIloroyl KIHKM Majld IIpaBO Ha JEKPETHY
BIJIMMYCTKY TPUBAIICTIO HE MEHIIE HDK 14 TWXKHIB, Taki >XIHKM MaroTh IPaBO
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BIJIMOBUTUCS BIJ TaKOi BIJNYCTKM 3a BUHATKOM 2 TH)XXHIB BIAMYCTKH, SIKY
nependayeHo B 4. 2 cr. 8§ J{upekrunu 92/85.

Bignosinno, lupexktrBa 92/85 He mepemkopKae ToMy, o0 MaTH TUTHHH, KA Mae
CTaTyC IMpaleBlallTOBaHOI 0COoOU, NpHUIHSIA PIIIEHHS MI0J0 BUKOPUCTAHHS
O0aTbKOM JIUTUHH, SIKMM Ma€ Takuil camMui CTaryc, MOBHICTIO a00 YacTKOBO
BIJIMTYCTKU B MEPIOA, KU CIIAyE MICHs MEepioy BUKOPUCTAHHS 00OB’SI3KOBOT st
Matepi BIAMTYCTKH.

[ls nupekTHBa TakKOX HE BHUKIIOYAE TOro, MO0 OaTbKO MIT CKOPHUCTATHUCS
BIJIMMYCTKOIO B CHUTYallli, KOJU MaTH € CaMO3aiHATOI0 0CO00I0 1 HE € HallMaHOIO
0c00010, a TaKOX TOMdi, KOJIM MaTh pOOWTH BHOIp HE HAa KOPUCTH JEPKABHOI
CUCTEMH COIliaIbHOTO 3a0€3MEUCHHS, KA TapaHTye TaKy BIAMYyCTKy. Taka curyartis
He mianazaae mig aio Jupexktuu 92/85, gxa 0XOIUIIOE TUTLKU BariTHUX MpalliBHUIb
1 IpaIiBHUILIB, K1 HEIMOAABHO HAPOIUIN a00 TOAYIOTh TPY/I/II0, 1 SKI MPAIIO0Th 3a
HalMOM.

o crocyerbes dupextuBu 76/207, TO HOpMU, 3 IPUBOAY SIKMX BUHUKIIN MUTAHHS
B Iii cmpaBi, mepeadadaroTh pi3HE MPaBOBE PETYJIIOBAaHHS Ha MiACTaBl CTaTi, Y
PO3yMiHHI CT. 2 II€i TUPEKTUBHU, & CAME IO-PI3HOMY BPETYJIbOBYIOTh BIJJHOCHHH,
3aJIeKHO BIJ] TOTO, XTO BUCTYMAa€ iX Cy0’€KTOM — MaTH 31 CTaTycoM HaliMaHOi
ocobu un 0aThKO 13 aHAJOTIYHUM cTaTycoM. Ha3BaHi HOpMU nependadaroTh MpaBo
Ha BIAMYCTKY JUIS MaTepi AUTHHHU, KA € HAMaHOIO 0CO00I0, a sl OaTbKa, SIKUl
TaKOXX € HaMaHOI 0CO000, TaKe IMPaBO CTABUTHCS B 3aJICKHICTh BIJl TOTO, YU
JI03BOJIIE HOMY MaTH IUTHHH CKOPHCTATHUCA TOBHICTIO ab0 YacTKOBO TaKoi
BIJITYCTKOIO, HABITh SKIIO MOBEPHEHHS MaTepl 10 poOOTH HE CTAHOBUTH PU3UKY
T 11 3]I0POB 4.

[Ilomo oOrpyHTYBaHHSI Takoi PI3HUIl y CTaBjieHH1, TO cT. 2 Jlupextusu 76/207
nepeadavae, mo I JAPEKTHBA HE 3advilae IMPHUIKCIB, CIPIMOBAHMX Ha 3aXHUCT
KIHOK, 30KpEMa, y 3B’A3KY 13 BariTHICTIO 1 MATEPUHCTBOM.

3 mpuBoay 1poro CyJ HEOJHOpPAa30BO BM3HABAaB, 110, BU3HABIIM 3a JlepkaBamu-
YyJeHaMH TIpaBo 30epiraTé ab0 BBOJAUTH HOBI IMOJIOKEHHS, CIIPSMOBAaHI HAa 3aXHCT
KIHOK Yy 3B’SI3KY 13 BariTHICTIO 1 MAaTEPUHCTBOM, CT. 2 J{upektuBu 76/207 Bu3HaIIa
MPaBOMIPHICTh 3 TOYKH 30py IMPHUHIMIY PIBHOTO CTaBICHHS J0 TPEICTaBHUKIB
PI3HOI cTaTi, Mo-TMepiiie, 3aXUCT KIHOK 3 OIJISIIy Ha O10JIOTTYHMI CTaH BariTHOCTI Ta
micist Hel, 1, MO-Apyre, 3aXUCT O0COOIMBOTO 3B’SI3KY MIXK JKIHKOIO 1 1i TUTHHOIO B
0COOJIMBHI TIEP10/1 MICIS TOJIOTIB.

<...> B cBiTJi BChOrO BUKJIAJICHOTO BUIIE, BIIMOBIAL HA TEpIIE 1 APYre MUTAHHS,
Ak 1e caigye 13 monoxeHb JlupexktuBu 92/85 1 upextuBu 76/207, mae
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IPYHTYBAaTHUCSI HAa PO3yMIHHI TOTO, IO BKa3aHI JTUPEKTUBH HE 3a00POHSIOTH
3aCTOCYBaHHSI HAI[IOHAJIBHUX MOJIOKEHD, 3T1JIHO 13 SKUMU OAMbKO OUMUHU, SIKUU €
HAUMAaHow o0coboio, 8npasi 3a 3200010 mamepi OUMUHU, KA MAKONC € HAUMAHOIO
000010, CKOPUCMAMUCSL OEKPEMHOI0 8IONYCMKOI0 8 Nepiood Nicis CAUGY 6 MUMCHI8
3 OHs HAPOOJICeHHS OUMUHU, NPOMI2OM AKUX Mamepi 8 0008 A3K0B8OMY NOPAOKY
Haoaemucs sionycmka. B mot orce uac, 6amoko, AKUll € HAUMAHOIW 0C00010, He
MOJice CKOPUCMAMUcs OeKpemuor GIONYCMKO0, AKWO Mamu OUMUHU He €
HAUMAHOI 0C00010 1 He OXONIIOEMbCA OI€I0 0ePIHCABHOI cUCmeMU COYIAIbHO20
3a0e3neueHns.

<..>

Tpere nuranHs

[Ilogo TpeThOro MUTAHHS, SKE CTAaBUTh HAI[IOHAIBHUHN CyJ, TO BOHO IOJSTAE B
TOMY, YM Ma€ TMPUHIIUI PIBHOTO CTaBIICHHS, 3aKpiruieHui B mpaBi €C, po3yMiTucs
SK TaKW#, 10 BUKIIOYAE MOXKJIMBICTD Jii HAI[IOHAJLHUX MPHUITUCIB, BIAMOBIIHO 10
SKUX HaiiMaHa 0c00a, sTka BCHHOBJIIOE TUTHUHY, Ma€ MPaBo Ha JEKPETHY BIAMYCTKY,
HaBITH SKIIO MaTH TaKoi yCMHOBJICHOI JUTHHHU HE € HAWMaHOI0 0CO00I0, B TOM yac
SK 0aThKO CBOET PiHOT JUTUHU MOXE OTPUMATH TaKy BiIMyCTKY TUTBKH 32 YMOBH,
[II0 MaTH TaKOX € HaliMaHOI0 0c00010?

<...> V po3riasgyBaHOMY BHIAJKy TPETE€ MUTAHHS CTOCYETHCS 3aCTOCOBHOCTI
NPUHIMIY PIBHOTO CTaBJICHHS, SIKUU 3aKkpimuieHo B npasi €C, 1mo10 0610J0r14yHOTO
Oarbka 1 0aTbka YCHHOBJIEHOI IMTHHU B aCMEKTI iX MpaBa Ha JACKPETHY BIJIMYCTKY,
nependayeHoro ct. 48 TpyaoBoro craryTy.

OpnHak, Mae OyTH MiAKPECIEHO, 1110 3aKOHOJAaBCTBO, 3 IPUBOJIY SIKOTO BUHUK CIIIP,
HE OXOIUTIOETHCSA Ji€ro TipaBa €C.

Sk 3a3HaYMB roJIOBHUM aJIBOKAT y CIIpaBl B CBOiM OKpeMiil 1yMIii, HA MOMEHT, KOJIH
MOJ11, IO PO3TIISAIAIOTHCS B IIM CIIPaBi, MaJIM MICIIE, )KOJHE MOJ0KeHHS mpaBa €C,
y ToMy uucil xojaHa nupektuBa €C yu Oynb-akuil 1HmMK npunuc npasa €C, He
CTOCYBaJIOCS TIMTAHHS JUCKPHMIHAINI y CTaBJIeHHI A0 O10JOTi4HOro OaThKa 1
0aThbKa YCHHOBJICHOT JUTHHHU.

<...> Ha miacraBi Bukiajiesoro Buiie, CyJ1 BUPIIIHB:

Jupexktua 92/85 Big 19 xoBTHA 1992 poKy Mpo BKHUTTS 3aXOIB 3 IMOTIIIICHHS
0e3MeKH Ta OXOPOHU 3/I0pOB’sl Ha BUPOOHUIITBI BariTHUX MPAIliBHULIb, IPAIlIBHUIL,
SIK1 HEIOJaBHO HapoIwiIn, abo roayroTh 1 Jupexkrtusa 76/207 Bin 9 motoro 1976
POKY MPO IMIUIEMEHTAIIII0 TPHUHITAITY PIBHOTO CTABJICHHS /IO YOJOBIKIB 1 XKIHOK y
cepl 3alHATOCTI, AOCTyHl 10 MNPOQECIHHOrO HABYaHHSA 1 MOXKJIMBOCTEH OyTH
MIJBUIICHUM, a TaKOXX IOJ0 YMOB Ipalli MamTh TIYMAUHWTHCS SK Taki, IO HE
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BUKJIIOYAIOTh HAIlIOHAJIBHUX MPUITKCIB, SKI TepeadadaroTh, M0 O0aThbKO JUTHHU,
KU € HallMaHOI 0CO00I0, BIpaBi, 3a 3roJ0K0 MarTepi, sKa TaKoX € HallMaHOIO
0c00010, B3SITH ACKPETHY BIAMYCTKY B MEPi0JI, HACTYITHUH 3a IMEP10JI0M TPUBAIICTIO
6 TWXKHIB TICJIS TOJOTIB, Ha SIKUA MaTepl HaJaeTbcs OOOB’A3KOBa BIJITYCTKA.
BuHATOK CTaHOBIISITH BUMAJKH, KOJIU € 3arpo3a Jjisi 3J0poB’s kiHKU. Ha BigMiHy
B1JI IIbOTO OATHKO JWTHHH, SKUM € HalMaHOIO 0CO00I0, HE HAUICHUN MPaBOM Ha
TaKy BIIMYCTKY, SKIIO MaTH JUTUHU HE € HAWMaHOK OCO0O0I0 1 HE OXOILTHOETHCS
JEePKaBHOIO CUCTEMOIO COIIATBbHOTO 3aXHCTY.

Pimennss KomiTery 3 JikBigamii AucKpuMiHamii M1040 KIHOK y CHpasBi
Ilyur Txi Txyi Hryen nporn Higepaangis Bix 14 ceprast 2006 poky (sumsie)™

<...> ABropkoto noBigomieHHs Bix 8 rpynnsa 2003 poky € mani Hynr Txi Txyi
Hryen, sxa naponunacsi 24 uyepBHa 1967 poky 1 sika € MOCTIHHOIO MEIIKAaHKOIO
Hinepnannais, memnikae Ha 1eil yac B MicTi bpena, Hinepnanau. Bona ctBepxkye,
0 BOHa cTaja xepTtBoro mnopymeHHs Hinepmannamu myskty 2 (b) crarmi 11
KouBeH11i1 po iikBiAaiito Beix GopM AUCKPUMIHALIL 010 KIHOK.

<...> ABTOpKa mpalfoBajga SK INTaTHAA CIIyKOOBEIb, 3aWHATHN HETIOBHUM
poOoumii JeHb (TMMYacoBa 3aMHSTICTh SIK KOHTOPCHKUHM MpalliBHUK), a TaKOX
npaloBajia CIuIbHO 31 CBOIM YOJIOBIKOM Ha ioro mignpueMmctBi. Bona Hapoauna
auTuRy 13 17 ciunas 1999 poxy minmia B IEKpPETHY BIATYCTKY.

ABTOpka Oyja 3acTpaxoBaHa BIAMOBITHO 10 3aKOHY PO JOTMOMOTY Y BHUIIAJIKY
HETpare3aTHOCTI 1 OTpUMYBaa JOMOMOTY B TOPSIAKY KOMITCHCAITlT 32 BTpauyeHHUM
HEI0 3apo0ITOK BIJ OIUIaYyBaHOI pPOOOTH MPOTATOM Il JEKPETHOI BIAIMYCTKH
TPUBAIICTIO 16 TUKHIB.

Kpim Toro, aBTopka Oymna 3acTpaxoBaHa BIAIOBITHO 10 3aKOHY MPO CTpaxyBaHHS
Ha BUMAJO0K 1HBAIIAHOCTI (SIK CAaMOCTINHO 3aifHsATa 0c00a) B 4acTHHI ii poOOTH Ha
nianpueMcTBl 1i donoBika. 17 BepecHs 1998 poky, A0 mouarky ii AEKpPETHOI
BIJIIYCTKM, BOHA HaJaja KJIOMOTAHHS NP0 BUIUIATY i JOMOMOTHU y 3B’SI3KY 3
BariTHICTIO Ta MOJIOTAMM BIAMOBIJHO J0 IbOro 3akoHy. 19 mororo 1999 poky
HamionaneHuil 1HCTUTYT COLIANBHOIO CTpaxyBaHHS, YCTaHOBA, L0 3alMaeThCs
BUILJIATOIO JOTIOMOTH, MPUKHSIIA PIIIEHHS PO T€, 110, HE UBIAYMCH HA i IPaBO
Ha OTpPUMaHHS JONOMOI'M, aBTOpPKa ii HE OTPUMYBAaTUME Yepe3 3aKPIIJICHE B 3aKOHI
«aHTHMHAKOMUYYBAJIbHE 3acTepekeHHs». BOHO Jomyckae BUILIATy JOMOMOTHU
TIIBKM B TOMY pPO3Mipi, B SIKOMYy BOHHU MEPEBUILYIOTH JIONOMOTY Ha BHMaJ0K

3 [OBHMM  TeKCTOM  pIlICHHS ~ MOXHA  O3HAfOMHTHCS  3a  [OCHIAHHSM:
http://juris.ohchr.org/Search/Details/1717. Ilepexnanero ykpaincskoro Bosogumupom 1ososo.
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Hempale3gaTHocTli. Po3Mip 10X0oAy aBTOpPKH, OJEPKYBAaHOTO B pe3yJbTari ii
poOOTH Ha MIAIPUEMCTBI il YOJIOBIKA, HE NEPEBUIIYBaB pPO3MIPY TOXOAY BIJ il
OTUTa9yBaHOI pOOOTH.

<...> 8 tpaBusa 2002 poky aBTOpKa MiluIa B IPYry JEKPETHY BIAMYCTKY (Y 3B'SI3KY
3 1l JOpyrorw BariTHICTIO) 1 3HOBY HampaBWia KIJIOMNOTaHHS PO BHUILIATY i
noroMoru. 4 dyepBHsa 2002 poky ycTaHOBa, 110 3aMAa€EThCS] BUILJIATOIO JOIIOMOTH,
BUpILIWIIA, 110 JOMOMOra MO HENpale3JaTHOCTI, Ha OTPUMAaHHS SIKOi Majla IpaBo
aBTOpKa, OyJe MOMOBHEHA PI3HMIICIO MIX il CyMOIO 1 JIOTTOMOTOI0, Ha SIKy BOHA
Maja mpaBo B pe3yibTaTi poOOTH Ha MiAMPUEMCTBI YOJIOBIKA.

<...> ABTOpKa CKap»KUTbCS Ha T€, 10 BOHA € >KEPTBOIO MOPYILIEHHS JEpP’KaBOIO-
yuacHurero myHkTy 2 (b) crarti 11 KouBeHmii mpo mikBijamito Bcix ¢Gopm
JUCKpPUMIHALIT 1100 KIHOK. BoHa 3asBisie, 10 JaHe MOJOKEHHS HaJa€ KIHKaM
IPaBO HA JIEKPETHY BIAMYCTKY 3 BUILIATOIO MOBHOI KOMIIEHCALII] 32 BTPATy JOXOIY
BiJl iX poOOTH. ABTOpKa CTBEP/KYE, IO KIHKH, TIOXOIU SKUX YTBOPIOIOTHCS 3a
paxyHOK OIUIa4yBaHOI Ta IHIIMX (OpPM 3alHATOCTI, OTPUMYIOTH JIUIIE YACTKOBY
KOMIIEHCAIIII0 32 BTPATy AOXOJY MPOTArOM iX JAEKPETHOI BIANMYCTKU. Y 3B'S3KY 3
IUM aBTOpKa 3asBJIsi€, 10 BariTHICTh HETATUBHO BIUIMBAE HA JOXOAM III€T KAaTEropii
KIHOK. BoHa cTBep/pKye, IO 4YacTKOBAa KOMIICHCAIllsl 3a BTpaTy JAOXOJYy He
BijnoBijae BumoraMm nyHkTy 2 (b) crarri 11 KouBeHii 1 piBHO3HAYHA MPsAMIii
JUCKPUMIHALIIT IO BIIHOLIEHHIO JI0 ’KIHOK B PE3yJIbTATI iX BariTHOCTI.

ABTOpka cTBep/kye, 1o ctarTs 11 KoHBeHIii 3acTOCOBYeThCA 10 Oyab-gKOi
MOXJIUBOI MpOQeCciiHOTl NISUNIBHOCTI, 3A1MCHIOBAHOI 3a IUIATy, 1 MOCUJIAETHCS Ha
IOpUJIMYHY JIITEPATYPY, 110 CTOCYETHCS MIATOTOBUMX MaTtepiaiB JlaHoi KoHBeHilil,
B OOTPYHTYBaAHHS CBOT'O CTBEpKEHHs. BoHa BBaxkae, 1110 1I€ € TykKe BaXJIUBUM IS
OLIIHKK CYMICHOCTI MOJIOKEHb HAI[IOHAJIBHOT'O 3aKOHY, 110 CTOCYIOThCSI BariTHOCTI
Ta moJioris, Ta ctarTi 11 KonBenmii. BoHa Takox BBajka€ Ba)KJIMBUM BCTAaHOBHTH,
o 3a00poHa MUCKPUMIHAINT MO0 JKIHOK O3HA4a€, Cepell IHIIOro, Te, IO
BariTHICTh 1 MOJIOTH HE MOXYTh MPHU3BOJUTH A0 APYTOPSTHOTO CTaTyCy *KIHOK B
MOPIBHSHHI 3 YOJIOBIKAMHU.

<...> 3 ypaxyBaHHSM BHIIEBUKIIAJECHOTO aBTOpKa NpocuTh KoMITET po3risiHyTH
MATAaHHS TIPO T€, B AKIA Mipi Tak 3BaHE «AaHTHHAKOTMYYBAJIbHE 3aCTEPEKEHHS, B
pe3yJsbTari aii SKOro BOHA HE OTpUMAaja >KOAHOI KOMIIEHCAIIl 3a BTPAuYC€HHI HEIO
JOX1J] SIK CIIJIBHO MPAIIOI0Uu0i APYKUHU B 3B'A3KY 3 ii JEKPETHOIO BIAMYCTKOIO, €
JTUCKPUMIHAIIRHAM MOJIOKEHHSM 1 opymrye myHKT 2 (b) crarti 11 KonBentrii.
<...> JlepxaBa-y4acHUIlsl BBaXKa€, U0 MPABO HA OTPUMAaHHS JOMOMOTH Y 3B SI3KY 3
BariTHICTIO Ta IMOJOTaMH € MJIbIOK0 BUKIIFOYHO IS KiHOK. KpiM TOro, B IijIOMYy
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0a30BUi MPUHIUIT HEHAKOMTMYEHHSI PI3HUX BUJIIB JIOTIOMOTH 3aCTOCOBYETHCS TAKOX
y pa3l OJHOYACHOTO OTPUMAaHHS JONOMOTH 3a BAriTHICTIO 1 MOJIOTaMH Ta SIKOICh
1HIIO1, KA HE HAJICKHUTH JO IMUIBI MaTepiB, 0€3 Oyab-sIKOi PI3HUII MK KIHKAMH 1
YOJIOBIKAMH.

<...> ABTOpKa 31 CBO€i CTOPOHU CTBEpPKY€, IO BTpaTa JOXOMIB HEraTHBHO
B1IOMBAETHCS JIMIIIE HA JKIHKAX, a YOJOBIKH HIKOJIM HE MOXYTh MOCTPaXJAaTH Bij
Hei. Brpata poxony, 110 € HacliIKOM 3raJlaHOro 3aKOHY, MPEJCTaBiisie CO0O0I0
JTUCKPUMIHAIIIFO.

<...> Posrnmsnyre KomiTeTOM NHUTaHHS TOJSATaE B TOMY, MO0 BU3HAYUTH, YU
CTAaHOBHWJIO TOPYIIEHHS MpaB aBTOpk:u 3a IMyHKTOM 2 (b) crarti 11 KonBeHiii
3aCTOCYBaHHS 10 HEl HalllOHAJBLHOTO 3aKOHY B YAaCTHHI 11 MOJANBINOI BIITYCTKUA Y
3B’S13Ky 3 BariTHIiCTIO Ta nojoramu y 2002 poii, OCKUIbKH II€ MPU3BEIO [0
OTPUMAaHHS HEIO0 MEHIIIO1 JOTIOMOTH, HI’)K BOHA OTpUMasia 0, IKOH 11 TTOJI0KEeHHS He
TS0, 1 BOHA MorJjia 0 3BEpHYTHUCS 32 JOTIOMOTOI0 OKPEMO SIK MPAIIBHUK 1 OKPEMO
K CIIUIBHO Ipalftoroua ApyxkuHa. Mera nyHkty 2 crarTi 11 nonsdrae B Tomy, 1mo0
pO3TIIAIaTH BUITAAKK TUCKPUMIHAIIT 1010 JKIHOK, SIK1 TTPAIIOIOTh 32 HAMMOM I103a
JIOMOM, Y€pe3 BariTHICTh Ta HAPOJKEHHs TuTUHU. KoMiTeT BBaxkae, 110 aBTOpKa HE
oOrpyHTyBaJIla Te, IO 3aCTOCYBaHHS BIAMOBITHOTO MOJIOXKEHHS HAI[IOHAJILHOTO
3aKOHY OYJIO MUCKPUMIHAIIIMHUM II0JI0 HEl SK KIHKU 3 TPUYWH, BUKJIAJCHUX B
nyHkTi 2 crarri 11 KonBeHuii, a came oapykeHHs abo MarepuHCTBO. Komirer
BBa)Kae, M0 NMPUYMHU TepedadyBaHOro Au¢epeHIiHioOBaHOTO TTOBOKEHHS 3 HEIO
Oynau moB’si3aHl 3 TUM (AaKTOM, II0 BOHA Oyjia OIUIa4yBaHUM IMPAI[IBHUKOM 1
npaioBajia K CHUIBHO Mpaloloya APY)KMHA HAa TOMY K HIANPUEMCTBI, IO 1 ii
YOJIOBIK, OJTHOYACHO.

[Tonoxenus nynkry 2 (b) crarti 11 BuMarawoTh, 100 AepkKaBU-yUYaCHUII B TAKUX
BUIQ/IKaX BBEJIM OTUIA9yBaHI BIAIMYCTKH a00 BIAIMYCTKHU 3 COMIaIbHOIO JOTIOMOTOIO
y 3B’S3KYy 3 BariTHICTIO Ta IOJoraMu 0e3 BTpaTH colllaJibHUX BHIuIaT. KomiteT
3a3Havae, mo B MyHKTI 2 (b) crarti 11 HE BUKOPUCTOBYETHCS TEPMIH «ITOBHAY
orJiata, a TaKOXX HE BUKOPUCTOBYETHCS (HOPMYIIOBAHHS «IOBHE BIAIIKOIYBaHHS
BTPAUYEHOr'0 JIOXOJY» B PE3yJbTaTl BariTHOCTI 1 HApOJKEHHS IUTUHU. [HIIMMU
cnoBamu, KoHBeHIlIs Hagae Aep:kaBaM-ydacHHUISIM MEBHY CBOOOIY Yy BHU3HAYCHHI
CUCTEMH TIUIBT y 3B'S3KY 3 BIAIYCTKOIO MO HAPO/IKEHHIO TUTHUHU JJII BUKOHAHHS
nependauennx B KouBenmii Bumor. Komiter 3a3Hauae, 1o 3aKOHOJABCTBO
Jep KaBU-YYaCHUIN Tepeadadae, M0 CaMOCTIMHO IMPaIfolodl KIHKH 1 CHIJIBHO
Ipalye MOAPYXKKSI, a TaKOXK JKIHKH, SKI BUKOHYIOTh OIUIadyBaHy poOOTY,
MaloTh MPaBO Ha OIJIadyBaHy BIJITyCTKY Y 3B’S3KYy 3 BariTHICTIO Ta TMOJIOTaMH, ajie
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3a PI3HUMHU CTPaxXOBUMH IIaHaMmu. Jlomomora 3a oOomMa TuUTaHAMU MOXKE OYyTH
MpU3HaYeHa OJHOYACHO, SIKIO Y CYKYITHOCTI OOMJIB1 JIOTIOMOTH HE MEPEBUIIYIOThH
BU3HAYEHOI MAaKCUMAaJIbHOI CyMU. Y TaKUX BHUMNAIKaX MPOBOIAUTHCS KOPHUTYBaHHS
BHECKIB JI0 IUIAHIB CTpPaxyBaHHS CaMOCTIHHO MPAILIOIOYUX JKIHOK 1 CHUIBHO
IPAIIOI0YOro MOAPYACOKS BIAMOBIAHO 3 PIBHEM JOXOJIB BiJ IX OIIa4yBaHOIO
3aitHATOCTI. Ha po3cyn BiANOBIIHOI JepKaBH-YUACHHIN 3aJIUIIAETHCS BU3HAYCHHS
HAJIC)KHOTO PO3MIpy JONMOMOTH Yy 3B'S3Ky 3 HapOJDKCHHSIM IUTWHH. Ha po3cyn
BIJIMOBIAHOT JE€p)KaBU-YYACHUIIl TaKOXX 3aJUIIAETHCS 3aCTOCYBAaHHS KOMILICKCY
IIUX MPABUJ MIOAO KIHOK, Kl YaCTKOBO MPAIIOIOTH SK 1HAWBIIYaTbHI TIPHUEMII],
a 9aCTKOBO — 3a HaiiMOM. 3Ba)karouM Ha BHINeHaBeaeHe KoMiTeT poOUTh BUCHOBOK
Ipo Te, IO 3aCTOCYBaHHS HAIllIOHAJLHOTO 3aKOHOJABCTBA HE IIPU3BEIO J0
JTUCKPUMIHAIITHOTO MMOBOHKCHHS 3 aBTOPKOIO 1 HE CTAHOBWJIO MOPYIIEHHS ii TIpaB
3ri1HO 3 myHKTOM 2 (b) crarTti 11 KonBentii.
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CYAOBI PILIEHHS 3 AJIMIHICTPATUBHUX CITIOPIB
Jlo yvoco po3diny Hamu Gidibpano maxi cnpasu. npo pizHi YMOBU HAOAHHS
00360/1Y HA NPONCUBAHHS 6 KpAiHI 3ANeHCHO Bi0 MO020, IHCIHKA YU UYONOBIK
npemeHOye Ha MAaxKuii 00361, NPO NOKIAOEHHS HA YOJ0BIKIE 000amKOBUX
nO0amKoBUX 30008 ’513aHb; NPO HACAIOKU HEOOMPUMAHHS NOAIMUYHUMU NAPMIAMU

BUMOCU OO0 NPEOCMABHUYMBA HCIHOK Y BUOOPYUUX CHUCKAX.

Pimmennsi €Bponeiicbkoro cyay 3 npas JgwauHu y cnpasi Abdulaziz,
Cabales i Balkandali v. the United Kingdom Bix 28 tpaBus 1985 poky
(6umse)™

<...> Ilant AOpena3i3 Hapoaunacbk B ManaBi. 3asgBHULS MpOXHUBaIa Yy
Cnonyuenomy KopomiBetBi 1 iii  Oyno J03BOJIEHO 3ajMIIATHCh TaM Ha
HEBU3HAUYCHUI TepMiH. BoHa onpyxunacs 3 mopTyraiblieM, sIKHi nepeOyBaB y
CnonyyeHomy KopoJiiBCTBI Ha OCHOBI J03BOJYy Ha THUMYacOBE MPOKHUBAHHS.
Oprany BJaJd BiMOBIIM HOMy Y NOCTiHHOMY IpoxuBaHHI. Moro amensuiro He
OyJ10 3a10BOJIEHO.

<...> [Ilami KabGanec wnapomunace ©Ha @uminminax. Bona mnpoxuBama y
Cnonyuenomy KopomiBctBi 1 i Oysno [03BOJICHO 3alMIIATUCh TaM Ha
HEBU3HAUeHU TepMiH. BoHa onpyxunack 13 rpomMaigsHuHOM QDuINNIH y IiH
kpaini. Opranu Biaau CHojy4eHOro KOpoJiBCTBa BIIMOBHIIM HOMY Yy BHJaul Bi3u
JU1s 00’ €THAHHS 13 CBOIO JIPYKHUHOIO 3 METOIO CIUILHOTO MPOKUBAHHS. AMEISIs
oyna BimxuneHna. Cnomydene KopomBcTBo Bkazano, 1mo numod Ha DiminmiHax 0yB
HEJIMCHUM 1 cTopoHHM ojapyxuiuch y CnomydenoMmy Kopomiersi. YomoBik
3asBHHULII OTPUMMAaB JO3BUI Ha MPOXKMBaHHSA Ha mepiox 12 micsmis, 1 Horo Oyio
noiH(GOPMOBAHO, IO BIH MOXE 3BEPTATHCh 32 OTPUMAHHSM JI03BOJIy Ha MOCTIHHE
MPOKUBAHHS TICIIS 3aKIHUCHHS 1[OTO TEPMIHY.

<...> Ilani bankangam wnapomunace y €runti. Ha migctaBi cBoro mnumoOy i3
rpoMagsinuaoM  CrnonydyeHoro  KopomiBcTBa BOHa  oTpumana  JO3BUT  Ha
nepeOyBaHHs B KpaiHl Ha HeBU3HaueHW Ttepmid. IIm006 po3maBcs 1 BOHa
OJIpYKWJIACh 13 TPOMAASHUHOM TypeyuuHH, SIKAW HEJNerajbHO IPOXKUBAB Y
Cnonyuenomy KoposiBcrBi. Opranud Biagu BiJIMOBWJIM 3asBHUIIl Yy HaJaHHI
J03BOJIY JJI1 HbOTO 3aJUIIUTUCh B KpaiHl. BiH 3anuIuMBCS B KpaiHl HEJIETalbHO.

3 [OBHMM  TEKCTOM  pilICHHS  MOXHA  O3HAHOMHTHCS 33  MOCHIAHHSM:
http://hudoc.echr.coe.int/eng?i=001-57416. [1epeknaneno ykpaincbkoro OseHoro ['paboBChKOO.
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Horo mpykuHa OTpUMala OpPUTAHCHKE IPOMAISHCTBO HA IiJCTABi THMYaCOBOTO
3aKOHY, @ Taki, SIK ii YOJIOBIK, OTPUMAalM JI03BUI Ha MPOXXUBAHHS BIPOJOBXK
HEBU3HAUYCHOTO TEpMiHY. IMMmirpamiiiHi mpaBuia, $KI IisSUTM HAa TOM dYac,
nepeadavyaiy, 110, 110 YOJIOBIK-IHO3EMEIlb, SKUW Oa)kae TMPUEIHATHCh YU
3aUIINTUCH 13 CBOEIO JIPYKUHOIO, sIKa HAa 3aKOHHUX IiJCTaBaxX IPOKUBAE Y
Cnonyuenomy KopouiBCTBI, HE MOXKE OTpUMATH O3B Ha B’13]1 UM nepeOyBaHHS,
SKIIO TUIbKK BOHA HE € rpomaasHkoro CronyuyeHoro KopomniBcTBa. 3 1HIIOro 00Ky,
IpYKHWHA-1HO3eMKa MOTJIa OTPMMATH JO3BUI HA B’i3/1 YU TIPOKMUBAHHSI.

<...> Cyn 3BepHyBCs, IMepul 3a Bce, J0 MNHUTaHHSA TMpo mepeadavyyBaHy
TUCKPUMIHAIIO Ha TiAcTaBl cTaTi. BiH migkpeciauB, MmO 3a 6i0n08iOHUMU
IMMIcpaAYIUHUMU — NPABUNAMU  YOA0BIKY, wo npoxcusac 6 CnoayueHomy
Koponiscmsi, necwe, Hidxc scinyi, ompumamu 00361 015 8'130y i npodcusants O
CBOEI OPYIHCUHU, 5IKA He € 2POMAOSHKON YIEl KpaiHu (auixc y pasi HeoOXiOHOCmI
OMPUMAHHSL 003801y Ol 4OJ08IKA, AKULl He nepedysac y epomaosncmsi). Cyn
MOTOJMBCS 3 THM, IO MpaBWia MAlOTh JIETITUMHY METY, fKa MOJSIrae y 3aXHcTi
BHYTPIIIHHOTO PUHKY TIpalll MiJ 4ac BUCOKOTO PiBHA 0e3p00iTTs. OHAK OCKUIBKU
COpPUSIHHSL PIBHOCTI CTaTe€d € OJHIEI0 3 TOJIOBHUX LUJIEH JAepkaB-ujieHiB Paau
€Bponu, pi3HUI y CTaBICHHI HAa OCHOBI CTAaTeBOi MPUHAICKHOCTI MOXKE OyTH
cymicHa 3 KOHBEHIII€I0, TUIbKH SKIIO MOXYTh OyTH BHCYHYTI Jy>X€ Baromi
BUIIPABlyBaJbHI MOTUBH. PO3IIISIHYBIIM CTATUCTUYHI JaHi, 10JaH1 10 cupasu, Cy[
HE TIEPEKOHABCS y TOMY, IO PI3HUI, SKa MOXE ICHYBaTH MDK BIJAIOBIIHUM
BIUIMBOM YOJIOBIKIB 1 )KIHOK Ha PUHOK Tparli, Oyja JTOCUTh BXKIUBOIO ISl TOTO,
00 BUIPABAATH PI3HULIIO y CTaBJICHHI. BIH TakoX HE MEpEeKOHaBCs y TOMY, IO
J0JIaTKOBa MeTa MpaBWil 31 30epekeHHS TPOMAACHKOTO CIIOKOI0 Mae OyTH
JIOCSITHYTA 32 JIOMTOMOT'OK0 TTPOBEJICHHSI BIIMIHHOCTI MI>K YOJIOBIKAMH 1 KIHKaMHU.
<...> Cyxa Bu3HaB mopymieHHs cTaTTi 14 (3ab0opona muckpuminailii) KonBeHrii,
OCKUIbKH JKIHKaM OyJI0 TIPOCTIiIlle BUKOHATH BUMOTH II10JI0 OTPUMAaHHS J03BOJTY Ha
npoxuBaHHs y CnomydeHoMy KopomiBCTBI, HIXK 4YOJOBIKaM, IO CTaHOBUTH
JTUCKpUMIHAIIIO 32 o3HaKow craTi. Cya Tako)K BCTAaHOBUB MOPYIICHHS CcTaTTi 13
(mpaBo Ha edexTuBHI 3aco0u 3axucty) KonBeHii.

Pimennss €Bponeiicbkoro cyay 3 mpas Jroaunu y cnpasi Karlheinz
Schmidt v. Germany Bix 18 munns 1994 poky (sumsz)>

<...> V banen-Byprem0Gep3i, ne mTpoXuWBaB 3asBHUK, ICHyBajga OOOB’S3KOBa

°. 3 noBHMM  TeKCTOM  pilIeHHS  MOXKHA  O3HAHOMHTHCS 33  ITOCHIAHHSM:
http://hudoc.echr.coe.int/eng?i=001-57880. [1epeknaneno ykpaincbkoro OseHoro ['paboBChKOIO.
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MOKEeKHA CITy>kK0a ISl BCIX Ta 00OB’S3KOBHI MOJATOK HA TOXKEKHY CIYXKOY s
YOJIOBIKIB.

<...> 3 kBitHa 1982 poky micneBa Biaaa M. TerHanr (3emis banen-Broprembepr)
3000B’s3a71a 3asBHUKA CIUIATUTU TOXEXKHUN 301p 3a 1982 poky y po3mipi 75
HiMelbKuX Mapok. IligcTtaBoro aisg Takoro pimeHHs OyB NMyHKT 43 3eMeabHOro
3aKOHY MpO MOXKEXKHI Opuramu 3 nompaBkamu Big 27 muctomana 1978 poky Ta
MYHIIMOAIBHUN JEeKpeT Bia S rpyaHs 1979 poky.

<...> 20 gumasa 1982 poky paiioHHa amMmiHiCcTpalis OKpyry boaeHse Bimxuauia
CKapry 3asiBHHKA Ha PIllIEHHS MICIIEBOT BIaIH.

<...> Anensmis 3asBHMKA B aJMIHICTpPATUBHUHN cyJ M. 3irMapiHr€Ha CTOCOBHO
crareBoi AWCKpuMiHamii Oyna BigxwieHa 18 cepmas 1983 poky; momanbiia
anessisi B 3eMENbHUM aJAMIHICTPATUBHUM amnessmiiHuil cyn Oyjla TakoxX
BimxwmieHa 25 6epe3ns 1986 poky, 1 0lHOYACHO 3asBHHUKY BiJIMOBJICHO y CKap3i 3
ornsigy Ha 3akoH. 31 ciuna 1987 poxy Denepanvuuit Koncturymivinuii Cyn
BIJIMOBUBCSl MPUWHATH KOHCTUTYLIWHY amellil0 Ha yXBajJ€Hl pIIIEHHS,
MOTHUBYIOYH 1€ HEOCTATHIMHA MOYKIMBOCTSIMHU yCHIITHOTO PO3B’I3aHHS.

<...> CyJ 3a3HauMB, 110 JEsAKl HIMEI[bKI 3eMJII BCTAHOBIIIOBAJIM Pi3HI 000B’SI3KH B
it cdepi mis ocid pi3Hoi crtati 1 mo B baaen-BropremOGep3i HaBiTH KiHOK
npuiiMaiu Ha TOOPOBUIBHY CIIYkO0Y B MOXKEKHUX 3arOHaX.

<...> HezanexHo BiJ TOTO, Y4 MOXKE€ Ha ChOTOJHINIHINA JACHb ICHYBaTH OyJb-siKe
BUTMPABIAAHHSA JJISI HEOJHAKOBOTO CTaBJICHHS JO 4YOJOBIKIB 1 IHOK, Y HI,
BU3HAYAJLHUM Y CIpaBl € TOW (akT, 1mo 00O0B’SI30K BUKOHYBATH TaKy poOOTYy
HaJIe)KaB JIMIIE 10 MUTaHb MpaBa ¥ Teopii. bepydyn 10 yBaru moctiiiHy HasBHICTh
JOCTATHBOI KUIBKOCTI JOOPOBOJIBIIIB, JKOJEH YOJIOBIK TIPAaKTHYHO HE OyB
3000B’s13aHUN CIYKUTH B TMOXKEKHUX Opuragax. BHecOK rpiliMM — HE CTUIbKH
IOPUJINYHO, CKITbKH (PAKTHYHO — BTPATHB CBi KOMIICHCAIlIMHUM XapakTep 1
MIEPETBOPUBCS B €MHUM HassBHUM OOOB’SI30K — 301p. [3 BCTAaHOBIEHHSAM TaKOTO
300py pi3HHMIIA Y CTaBJI€HHI JI0 0Ci0 Pi3HOI cTaTi HE Oysa OOrpyHTOBaHA.

<...> Cyn BcTaHOBUB TOpYyIIeHHS cTaTTi 14 (3a00opoHa auckpuminaiii) KonBenmii
y mnoenHanHi 13 crarrero 4(3) (d) (3aboponHa paOGcTBa 1 HMPUMYCOBOI TMpaili),
3ayBaKUBINM, IO BIIMIHHE CTaBJICHHS 3a O3HAKOI CTaTi MpHU HaKIaJACHHI
(b1HaHCOBOTO TATAPsI HE MOXKE OYTH BUIPABIAHHM.
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IHocranoBa KHIBCHKOro ameJsAniiHOr0 aJAMiHICTPATHBHOIO Cyay Bij
30.09.2015 poky y cnpasi Ne 875/36/15 (6umﬂe)52

<...> KwuiBcbka MichKa opranizamis mnojiThudHOoi mapTii «O0'eqHAHHS
«CamMonomiu» 3BepHyJNach 10 CyAy 3 aAMIHICTPATUBHUM TO30BOM JO
[{eHnTpanbHOi BUOOPUOI KOMICIT PO BU3HAHHSI HEUMHHUM Ta CKaCYBaHHSI IIyHKTY
4 Po3’sicHeHHS MIOA0 3aCTOCYBaHHS ACSKUX IMOJOKEHb 3akoHY Ykpainu «IIpo
MicLIeBl BUOOpH» MiJ Yac peecTpallii KaHAUAATIB y Aenytatu BepxoBHoi Paau
ABtoHomHO1 PecniyOniku Kpum, kaHIUIaTiB y AenyTaTy oOJaCHUX, PalOHHUX,
MICHKHX, PAHOHHUX Yy MICTaX, CUIbChKHUX, CEJIMIITHUX PaJl, KAaHIUIATIB Ha TTOCATy
CUIbCHKOTO, CEJMIIHOTO, MICHKOTO TOJIOBM Ta CTapoOCTH ceja, CeJuIla,
BUCYHYTHX MICIIEBUMH OpTaHi3allisiMH TOJITUYHUX TAapTii HA YEproBUX,
M03a4YEProBUx Ta MEpPUIMX MICIEBUX BHOOpax, 3aTBEPIKEHOIO MOCTAHOBOIO
[entpanbroi BuOOpUoi komicii Ne 362 Big 23.09.2015, momxo 3acTocyBaHHS 4.3
cT. 4 3akony Ykpainu «IIpo micieBi BUGOpm».

<...> IlpencraBHMKHM BIAINIOBIJa4a B CyJOBOMY 3aCiJiaHHI 3allepedymyid MPOTH
3aJI0BOJICHHS TO30BHUX BUMOT, Ta MPOCHJIM BIIMOBUTH B 33J0BOJICHHI [1030BY.
PosrasinyBIIM nogaHi CTopoHaMU TOKYMEHTH, BCEOIUHO 1 MMOBHO 3'sICYBaBIIU BCi
¢dakTuyHi 0OCTaBMHHU, HA SIKUX IPYHTYETbCS IO030B, O0'€KTHMBHO OI[IHUBIIH
JIOKa3H, SIKI MAalOTh IOPUIUYHE 3HAUEHHS AJIA PO3TJISAY CHOPaBU 1 BUPILICHHS
CHOpy 1O CYTI1, CyJl IPUHIIOB /10 BUCHOBKY PO 33J0BOJIEHHS T030BHUX BUMOT.
[Mpunucamu n. 1 4. 2 cr. 16 3akony Ykpainu «lIpo llenTtpansny BuOOpUy
KOMICI10» BCTAHOBJIEHO, 110 KOMICISI 32 pe3yjibTaTaMu y3arajlbHEHHS MPAKTUKU
3aCTOCYBaHHsI 3aKOHOJIaBCTBAa YKpaiHM Mpo Bubopu 1 pedepeHaymMu Ta
NPaKTUKU TPOBEJEHHS BUOOPIB 1 pedepeHayMiB B YKpaiHi, a TakoX y pasi
HEOOXIJTHOCTI MOKE€ 3a BJIACHOIO 1HILIATHUBOI PO3IJISSHYTH Ta HPUUHATH Y
BCTAHOBJICHOMY ITUM 3aKOHOM HOPSJKY PIIIEHHS CTOCOBHO HaJaHHS BUOOpYUM
KOMICISIM, KOMICISIM 3 pedepeHayMiB pO3'ACHEHb 1 pEeKOMEHAAIld 11010
3aCTOCYBAaHHSI 3aKOHOJABCTBA Y KpaiHU Mpo BUOOPH Ta peepeHIyMH.

Ha Bukonanns 1mwporo 3akony Ne 1932-1V 23.09.2015 poxy IlleHTpansHOMO
BUOOpUOIO KOMicClero TpuitHATO moctaHoBy Ne 362 «IIpo Po3z’sicHeHHs 1107110
3aCTOCYBaHHsI JCSKHUX TMOJOKEeHb 3aKkoHy Ykpainu «IIpo micieBi BUOOpU» mif
yac peecTpamii KaHauaaTiB y jgemytatd BepxoBHoi Pamu  ABTOHOMHOT
PecniyOmiku Kpum, kaHnunatiB y aenyratu OOJacHUX, pPallOHHUX, MICBKHUX,

paiOHHMX y MiCTaX, CUIbCHKHUX, CENHMINHUX paj, KaHIWJIATIB Ha I0Caxy

52 3 IIOBHUM TEKCTOM piH_IeHH}I MOXHa O3HANOMHTHCS 3a IIOCUJIaHHSAM:
http://www.reyestr.court.gov.ua/Review/51659827.
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CUIBCBKOI'O, CEJUIIHOTO, MICBKOrO TOJIOBU Ta CTapoCTU cejla, Cenulia,
BUCYHYTHX MICIEBUMH OpraHi3alisiMM TOJITUYHUX NapTii Ha YEeproBuX,
M03a4eproBUX Ta TNEPIIMX MICIHEBUX BHOOpax». JlaHOW IOCTAaHOBOIO
3aTBepKEHO PO3'AICHEHHA MOAO 3aCTOCYBaHHS JESKHX IIOJOKEHb 3aKOHY
VYkpaiau «IIpo micuesi BUOOpu».

VY nynkri 4 Po3’ssicHeHb HAaBOAUTHCS TMOJI0KEHHS 4.3 ¢T.4 3aKOHY 00 BUMOTH
IpeJICTaBHUITBA OCI0 O/IHIET CTaTl y BUOOPUMX CNMCKAX KAHIUJATIB Y JENyTaTH
MICIICBUX paj] y OaraToMaHJAaTHUX BHOOpPYMX OKpyrax He MeHmre 30 BiJACOTKIB
3arajbHOI KUJIBKOCTI KaHIWAATIB y BHOOPYOMY CHHCKY (MPUHLMUI T€HJIEPHOI
PIBHOCTI), MICIs YOTO 3a3HAYa€ThCs, MO0 cepen mepembadeHux 4. 1 cr. 46
3akony Ykpaiam «IIpo micreBi BuOOpw» MiACTaB JjIs BIIMOBH B peecTparii
KaHauAaTa B JIEMyTaTH, KaHIWZATa Ha IMOCaaAy CLIbCHKOTO, CEIHUIIHOTO,
MICBKOT'O TOJIOBH, CTApPOCTH CE€Jla, CENWIa, BUCYHYTUX Ha MICICBUX BHOOpax,
BKa3aHE TOJIOYKEHHSI BIJICYTHE.

3 ormsaay Ha ne LIBK pos’scHioe, mo BigMoBa B peecTpauli KaHAUAATIB y
JeryTaTd 'y OaraToMaHJaTHOMY BHOOpYOMY OKpy3l 3 BHOOpIB JEITyTaTiB
BepxoBnoi paau ABtoHoMHOI PecnyOniku Kpum, oOnacHux, paillOHHHX,
MICBKUX, PAHOHHHUX Y MICTax paj 3 MiJICTaB HEJOTPUMAHHSI MOJOKEHHS 3aKOHY
HI0JI0 MPEJICTaBHUIITBA OCIO OJIHIETI cTaTi y BUOOPUMX CHUCKAX KaHAUAATIB Y
JEeNyTaTh MICLIEBUX pajl y OararoMaHIaTHUX BUOOPUYMX OKpyrax Ha MiJCTaBl II.
1 4. 1 ct. 46 3akony Ykpainu «IIpo micieBi BUOOPU» HE TOMYCKAETHCA.

<...> Ilpu po3risizi HpOro crnopy KoJeris Cy/I1B BKa3ye Ha MOJO0KEHHS 4. 3 CT.
4 3akony Ykpaiau «IIpo micueBi BUOOpHU», IKUMH CEpEA 1HIIOTO MepeadadeHo,
mo yci kaHaugatu y genyTtatd BepxoBHoi Pagm ABToHOMHOI PecryOmikm
Kpum, o6GnacHux, palOHHUX, MICBKUX, palOHHUX Y MICTaX, CUIbCHKUX,
CeJIMUIHUX pajJ, KaHAWJATH Ha I0caay CLIbCHKOTO, CEJIUIIHOIO, MICHKOTO
rOJIOBU, CTApOCTH, 3apEeECTPOBaHI y BCTAHOBIECHOMY UMM 3aKOHOM MOPSAKY,
MaloTh pIBHI TpaBa 1 MOXJIMBOCTI OpaTh yd4acTh y BHOOpPYOMY IIpoOIIeci
BI/IMOBIHUX MICIIEBUX BUOOPIB.

[IpencraBHUUTBO 0CIO OJHIEI CTaTl y BUOOpPYMX CIIMCKaxX KaHAWJATIB Yy
JIeMyTaTH MICLEBUX paJl y OaraToMaHJIaTHUX BUOOPUUX OKPYrax Ma€e CTAaHOBUTHU
He MeHIe 30 BiJICOTKIB 3arajibHOT KUIBKOCTI KaHAUIATIB Y BHOOPYOMY CITHCKY.
OaHMM 13 OCHOBHUX NPHHIIMIIB MPOBEACHHS BHOOPIB, SKHUI 3aKpIMJICHUI
nonokeHHsMu ¢T. 70 Korctutymii Ykpainu, cr. 4 3akony VYkpainm «IIpo
MICLIEB] BUOOPH» € MPUHILIMI PIBHOTO BUOOPUOro Mpasa. BakIMBUM el1eMEHTOM
3a0e3MeueHHs peatizallii MPUHIIMITY PIBHOTO BHOOPUYOro MpaBa Ta 3a0e3MeueHHS
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PIBHHX IpaB Ta MOXJIMBOCTEH KIHOK 1 YOJIOBIKIB € BU3HaueHa y 4.3 cT.4 3akoHy
Vkpainn «IIpo wmicueBi BuOOpu» BHUMOra IIOJO TE€HAECPHOI KBOTH ¥y
MPEJICTaBHUIIBKUX OpraHax BaaH.

Ha migcraBi aHamizy BKa3aHUX TOJIOKEHb, CyJ MPUXOIUTH JO BHUCHOBKY, IO
BKa3aHl 3acaJy L0JI0 MPEACTaBHULITBA Y BUOOPUYMX CHHUCKax OCiO O/HI€I cTari
He MeH1ie 30 BiJICOTKIB MOLIMPIOIOTHCS Ha YC1 MPABOBIIHOCHHU MPHU IIPOBEICHHI
MICLIEBUX BUOOPIB yCIX PIBHIB, Ta 0€3 BUKIIIOUEHb.

Bonnouac, IlenTpanpHa BuOOpua Kowmicisg, TpH HaJAaHHI OCKap)KyBaHOTO
Poz'scHennss B n. 4 ¢akruuHo mnepedbupae Ha cebe PyHKIII 3aKOHOAABYOTO
OpratHy, BCTAaHOBJIIOIOYM BUKJIIOYEHHS 13 JIaHOTO IpaBHJIa, Ta 3a3HAayvae Mpo Te,
0 BIAMOBa B peecTpallii KaHAuAaTa B JACMyTaTd, KaHAuAaTa Ha TMOCaTy
CIITBCBKOT0, CEITUIITHOTO, MiCHKOT'O TOJIOBH, CTApOCTH Ha miAcTaBi 1. 1 4. 1 cT. 46
3akony Yxkpainu «IIpo miciieBi BUOOpW» HE NOMYCKAETHCS, OCKIIBKHA JAHOIO
HOPMOIO HE IepedaueHa BiIMOBa B peecTpallii mpu HeJAOTPUMaHHI BUMOT 4. 3
CT. 4 BKa3aHOT0 3aKOHY.

CynoBa Kkoneris 3a3Hadae, MmO MoJokeHHs 4.3 c¢r.4 3akony Ykpaiam «IIpo
MICLIEBI BHOOpU» € IMIEpPaTUBHUMH, Ta HOCATH 3arajbHOOOOB'I3KOBHIA
xapaktep, a Binrak [IBK mpu mpuitaarti . 4 Pos'scHeHHs aisiia BCymeped
BHUMOT 3aKOHY.

Kpim Toro, po3'sCHeHHsI 110/10 3aCTOCYBaHHS MOJ0KEHb 3aKoHy Ykpainu «IIpo
MicIieBI BHOOpW» TPU3BOAUTH OO0 TOPYIICHHS 3acaj] BUOOPUYOro IIpaBa,
3akpimienux B cT. 11 3akony Ykpainu «lIpo micieBi BuUOOpu», a Takox 10
HIBEJIFOBAHHS IPUHIUITY PIBHOTO BUOOPYOTO Mpasa.

Hemonmyctumum € # Te, mo cy0’eKT BHOOpUYOro mpaBa Ha BIACHUM PO3CY]
npuiiMae pilIeHHs HI0JI0 HEOOXITHOCTI JOTPUMAHHS BCTAHOBJIEHOI 3aKOHOM
HOPMH, 110 BU3Ha4a€ 00OB’A3KOBY IS BCIX KaHIWJATIB y JCMyTaTH MICIIEBUX
pan y baraToMaHJIaTHUX BUOOPUYUX OKpyrax BUMOTY.

3 ormany Ha 1e, m. 4 Po3z’scuenns LlenTtpambpHOi BHMOOpUYOi Kowmicii Mmoo
3aCTOCYBaHHA JESKUX TMOJIOXKEeHb 3akoHy Ykpainu «[Ipo micueBi BuOOpm»,
3arBepmkeHuid [loctanoBoro IleHTpanbHOi BHOOpuUoi komicii Ne 362 Bifg
23.09.2015 cynepeyuTbh BUMOTaM 3aKOHY.

<...> 3 ypaxyBaHHSIM BUKIaJaeHOTO, T. 4 Po3’scHeHHS TPU3BOIUTH 0
NOPYUIEHHS NPABOBOi HOPMHU BHUKJIAJAEHOI y 4. 3 ¢T. 4 3aKOHY, Ta MOPYILICHHS
IPUHITUITY PIBHOTO BUOOPUOTO MpaBa, a TOMY € HEUHHHUMHU.

Koneria cynniB Takox Bkazye Ha Te, 1mo 24.12.1980 p. YPCP parudikypana
MDKHaApOaHy Kowueenyilo npo nikeioayito 6cix ¢opm oOuckpuminauii ujo0o
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acinoxk. BignoBigHo o ctatTi 7 KoHBeHIT nep)kaBU-yUyacHHUIl BXXUBAIOTh YCIX
BIJIMOBITHUX 3aXO0/11B IO JIIKBIAAIT AUCKPUMIHALIT IIOJI0 KIHOK Y TOJITUYHOMY
1 CYCIUJIIBHOMY JXKHTTI KpaiHU 1, 30KpeMa, 3a0e3MeuyroTh JKIHKaM Ha PIBHHUX
yMOBax 3 YOJIOBIKAMH IPaBO: a) roJIOCyBaTH Ha BCiX BUOOpax 1 MyOJIYHUX
pedepennymax Ta oOupaTucs 10 BCIX MyOJ1YHO OOMpPaHUX OpPTaHiB.

Bignosigno 1o ct. 420 rnaBu 21 Yroau mpo acormialiiro MK YKpaiHOw, 3 OJTHI€T
cTopoHu, Ta €BponeicbkkuM Coro30M, €BpONEHCHKUM CIIBTOBAPUCTBOM 3
aTOMHO1 eHeprii 1 iXHIMH Aep)KaBaMH-YJC€HAMH, 3 1HIIOI CTOPOHH, IO OyJa
patudikoBaHa CTOPOHAMH, CIIBPOOITHULTBO Yy cdepax COIIaJbHOTO A1aJiory,
COIIAIBHOTO 3aXWCTY, COIIAJIbHOTO 3aJy4deHHs, TCHACPHOI PIBHOCTI Ta
HEJMCKpPUMIHAIII, Tiepeadavyae JOCATHEHHS TakuxX IMijiei: 1) 3a0e3nmedeHHS
I'€HJIEPHOI PIBHOCTI Ta PIBHUX MOKJIMBOCTEH [JIsl YOJIOBIKIB Ta KIHOK Yy cdepi
3alHATOCTI, OCBITM Ta HABYaHHS, €KOHOMIYHOI Ta CYCIUIBHOI IISJIBHOCTI, a
TaKOX y TpOIeCl MPUUHATTA pIIIEHb; T) MOAOJAHHS JUCKPUMIHAIT B yCIX 11
dopmax Ta mposiBax.

Vkpaina cepen 190 iHmmx kpain npuemaHamacs mo Jlekmaparii THCSIYOMITTS
Opranizauii O6'eqnanux Hariif, BU3HAUMBIIM METYy 3a0€3MEYEHHSI T'€HJIEPHOI
PIBHOCTI SIK BaXJIMBY CKJIQJIOBY MOJAJBIIOTO PO3BUTKY Ta OJMH 13 MPIOPUTETIB
JIep>KaBHOI MOJIITHKH, 1 B3sla Ha cebe 3000B's13anHs 10 2015 poky 3abe3neunTtu
I'€HJIEpHE CITIBBIJHOILIECHHS Ha piBHI He MeHuIe Bia 30 1o 70 Ti€l uM 1HIIOL cTaTi
y MPEJICTABHUIIBKUX OpraHax BJIaJIH.

Bignosigno 50 4. 1 ct. 71 KAC VYkpainu kokHa CTOpOHA IMMOBUHHA JIOBECTH Ti
00CTaBUHM, Ha SIKUX I'PYHTYIOThCS i1 BUMOTM Ta 3allepeyeHHs, KpiM BUIAJKIB,
BCTaHOBJIEHUX cTarTero 72 uporo Koaekcy.

3rimio 3 4. 2 cr. 71 KAC VYkpaiHm B aaMiHICTpaTUBHHX CIIpaBax Ipo
MPOTUIIPABHICTH PIIIEHb, 1M 9U 0€3M1SIbHOCTI Cy0'€KTa BIIaIHMX MTOBHOBAYKCHD
00OB'SI30K MO0 JJOKA3yBaHHS IPABOMIPHOCTI CBOTO pIIMICHHS, i YH
Oe3isTIbHOCTI TOKJIAJAEThC Ha BIAMOBIAAaYa, SKIIO BIH 3amepedye MpPOTH
aJMIHICTPATUBHOTO MTO30BY.

Cyn BBaxkae, 110 BIANOBIAAYEM HE HAJAHO JIOKa3iB, $KI CBIAY4aTh PO
BIIMOBIAHICTh TIpaBOBOi mo3utlii IleHTpanbHOI BHOOpPUYOi KOMICii BHMOTam
YUHHOTO 3aKOHOJABCTBA TIpW 3aTBep/pkeHHI m. 4 Po3’saCHeHHA 11070
3aCTOCYBaHHSI JCSIKUX TOJOXKEHb 3akoHy Ykpainu «IIpo micueBi BUOOpH» mmif
yac peecTpamii KaHaumaTiB y gemytath BepxoBHoi Pamu  ABTOHOMHOT
Pecny6niku Kpum, kanaupatiB y aenytatd oOJacHUX, PAllOHHHMX, MICBKHX,
paliOHHHX Yy MiCTaX, CIUIbCBKHX, CCNMINHUX paj, KaHIWIATIB Ha I0Caxy
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CUIBCBKOI'O, CEJUIIHOTO, MICBKOrO TOJIOBU Ta CTapoCTU cejla, Cenulia,
BUCYHYTHX MICIEBUMH OpraHi3alisiMM TOJITUYHUX NapTii Ha YEeproBuX,
M03a4eproBUX Ta MEPIIMX MICIEBUX BHOOpax. Biarak, mo30BHI BUMOTH IIIOJ0
BU3HaHHS npotunpaBHoro moctaHoBu [[BK Ne 362 Bix 23.09.2015 p. B yacTuHi
UIATAI0Th 3a10BOJIEHHIO.

<...>
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CYJOBI PILIEHHS ¥ CIIPABAX I[0JI0 HAJEXXHOI MEJIUYHOI
JIOMOMOTI' 1

o yvoeo po3oiny ysitiuiiu cnpasu npo: HenpagoMipHy Cmepunizayiro HCiHok,
SAKI Halexicamos 00 eMmHIYHOI MEeHULOCMI; HeHANeHCHY MeOUudHy 00NOMO2y 8A2iMHIU
JHCIHYI, WO Npu3eeio 00 HAPOONCEHHS OUMUHU 13 CEepPUO3HOI 2eHeMmUYHOIO
X80p0o0010;  OocKapoiceHHss — 3a00pOHU  aOOpmMiB;  OCKApPIICeHHS  3A00POHU
Hapoocy8amu 800Ma; OCKAPIHCEHHSI HECAHKYIOHOBAHOI NPUCYMHOCMI CMYOeHmig-
MeOuKie nio 4ac nonoeie; HeHAOAHHS HAIEHCHOI MeOUYHOI 00NOMO2U, U0 NPU3BETIO
00 cmepmi NAYIEHMKU;, BU3HAHHA HENPABOMIDHON GIOMOBU Y 3MIHI cmami Ha
niocmasi coyianrbHUX NOKA3ZHUKIB, MAKUX K HAABHICMb OumuHu 8ikom 0o 18 pokis,
giocymuicms pobomu mouo.

Pimennss €Bponeiicbkoro cyay 3 mnpas JwauHu y copasi V.C. v.
Slovakia Bix 8 ucronmaga 2011 poky (6um;ze)53

<...> V¥V 2000 pomi 3afBHHUIO, >KIHKYy POMCBHKOTO TIOXO/KCHHS, OYyJIO
CTEpUJII30BAaHO B JEp>KaBHIM JKapHI MiJ 4ac HApOHKEHHS HEI0 JIPYroi JUTUHU
IUIIXOM KecapeBoro po3tuHy. Crepwimizaulis Mojisraja B IEpepi3yBaHHI Ta
nepeB’s3ii  GamtonieBuX TpyO 3 METOK 3amoOiraHHs 3amumaHeHHI0. Peectp
MIPOBEJICHHS TI0JIOTIB 3asBHUIII MICTHUB YiTKI MOCWJIAHHS HA 11 €THIYHE MOXOHKCHHS,
a TaKOXX MPOXaHHS MPO MPOBEACHHs cTepwiizauii Ta i mignuc. Tum He MeHI,
3asBHUIIST CTBEP/DKYyBaja, 110 BOHA HE PO3yMUIa TEPMIHY «CTEpHIII3allis», 1 IO
BOHA IMijANucajga MPOXaHHS TIJ Yac POJOBOI JISUIBHOCTI Ta IICIS TOro, SK
MpaIiBHUKM JIIKApHI CKa3ajdu ii, M0 SKII0 BOHA 3aBariTHIE 3HOBY, TO BOHa abo
JUTUHA MOXYTh IIOMEPTHU. 3a CJI0BaMU 3asiBHULII, MMiJ Yac i nepeOyBaHHs B JIKapHi
il OyJIO TTOMIIIIEHO JI0 TajaTH 3 1HITUMHU KIHKaMHA POMCBKOTO MOXOKCHHS, 1 Ti1 He
J03BOJISUIOCH KOPHCTYBATHCh TUMHU K BAaHHUMH KiMHATaMH Ta TyajeTaMH, SKUMH
KOPHUCTYBAJIHMCh JKIHKH, SIKI HE OyJIM pOMCBKOTO MOXOJKkeHHs. Ilicis mporo BoHa
Oyna miggaHa BUTHAHHIO 3 POMCHKOI TpOMajaud 1 Temep, MICHIsS PO3aydeHHs, il
OE3IUTLAHICTD € OJHIEIO 13 IPUUMH PO3PUBY 3B SA3KIB 3 1i KOJUIIHIM YOJOBIKOM.

<...> 3BasgBHHL O€3yCIIIIHO Hamarajacsi OTpUMAaTH BIJIIKOJYBaHHS B paMKax
IIMBLIHLHOTO MPOBA/KEHHS, CTBEP/UKYIOUH, IO 11 CTepruTi3aiiio 0yJo MpoBEICHO B
MOPYIIICHHS HAI[IOHAJTHHOTO 3aKOHOJABCTBA 1 MIDKHAPOJAHHMX CTaHIApTIB TIpaB

3 [OBHHM  TEKCTOM  pilICHHS  MOXXHA  O3HAHOMHTHCS 33  MOCHIAHHSM:
http://hudoc.echr.coe.int/eng?i=001-107364. Ilepeknaneno ykpaincbkorw Onenoro ['paboOBCHKOIO.

102




JIOJIMHY, 1 110 11 He OYyJI0 HaJIeKHUM YMHOM MPOiH(OPMOBAHO MPO MPOLERypy, ii
HACNIKK 200 anbTepHATUBHI pillleHHs. [i I0AabIly KOHCTUTYLIHHY CKapry TaKoX
OyJI0 BIIXUJICHO. .

<...> Cyna BCTaHOBHUB, IO 3asBHHIIS TEPEKWIA CTPAX, CTPAKIAHHS Ta MMOUYTTS
HEMOBHOIL[IHHOCTI BHACIIIOK CTepWii3allli, a TakoX Yepe3 Te, SAKUM YHHOM ii
3MYCWJIM Ha II€ TOTOAWTHCh. BoHa cTpakaama ¢GI3UYHO Ta ICUXOJOTTYHO
BIIPOJIOBK JIOBIOT'O IMEPIOAY, B TOMY YMCII Y 3B 43Ky 3 ii BIJIHOCUHAMU 3 TOJIIIHIM
YOJIOBIKOM B POMCBHKIM rpomaji. He3Bakaroum Ha BiJICYTHICTH JOKa3iB TOTO, IO
MEANYHUHN TiepcoHa OyB MPUUETHUHN M IEMOHCTPYBAB MOTaHE MTOBOJKEHHS, BOHU
TSI 3 BEJTUKOIO HEITOBAroko JIo ii Mpapa MallieHTa Ha aBTOHOMIIO Ta BHOI.

<...> crepwii3aiis CTaHOBWJIA 3HAYHE BTPYYaHHS B CTaTyC PEMPOJTYKTUBHOTO
310poB's ocoOM 1 Majia y OararbOx aclekTax HacialAKh aasi 11 0COOMCTOi
HEJIOTOPKAHHOCTI, BKJIFOYar0UH ii (pi3umuHe Ta IcuxigyHe OJIaromoxydds 1 eMoriiHe,
TyXOBHE Ta CIMEWHE KHUTTA. be3 3road NCUXIYHO 3J0pPOBOTO MOBHOJITHHOTO
naii€eHTa BoHa OyJia HECYMICHOIO 3 BHMOTOIO MOBAarud J0 CBOOOJIM Ta T1JHOCTI
moauan. KpiM Toro, 3araJpHOBH3HAHI MIKHAPOJHI CTaHAAPTH mepeadadaiu, 1o
CTEpUJII3aLi0 MOXe OyTH MPOBEJICHO JIMIIE 32 YMOBH MONEPEAHBOI 1HPOPMOBAHOI
3rojiv, 3a BUKJIIOYCHHSIM BUHSATKOBUX HEBIJIKIAIHUX CUTyauid*. 3asBHUIIO OyJ0
CTEpHWJII30BAHO B JIepKaBHIM JIKapHI BiJpa3y Micis MNPOBEJICHHS IOJIOTIB 3a
JIOTIOMOTOI0  KECApeBOT0 PO3THUHY, OCKUIBKM JIiKapli BBa)KaJld, II0 HACTYIHA
BariTHICTh TIOCTaBUTh B HeOe3MeKy ii KUTTS Ta XKUTTA JuTuHH. OJHaK, SK
3aCBIIYMB OJIMH 3 JIIKApIB, HEBIAKIAIHOT MEJAMYHOI CUTYyaIlli, 110 Tsrja 3a co00o
HEMUHYYMI pU3UK HAHECEHHS] HENMOMNPABHOI IIKOJM ii KUTTIO, HE Oyno. OCKUIbKU
3asiBHULS OyJia MCHUXIYHO 3J0pPOBOIO0 MOBHOJITHBOIO MAIll€EHTKOIO, i1 1HPOpMOBaHa
3roga Oyia HEOOX1JHOI MEPEeayMOBOIO ISl 3/11IMCHEHHS TaKoi MpOLeaypH, HaBITh
SKIO TPUITYCTUTH, M0 BOHA Oyja «HEOOXITHOK» 3 MEIWYHOI TOYKH 30pYy.
3asBHULIIO MOMPOCWIN JJaTH 3r0/y B MUCHMOBIH (popMi MiJ1 yac poOBOI MIsIBHOCTI,
0e3 3abe3neueHHs ii MOBHOIO iH(OPMAIlIEI0 TIPO CTaH 11 370pOB'A, TPOIOHOBAHOT
nporeaypu abo aabTepHATHBHUX MOXJIUMBOCTEH. [IpoxaHHs HagaTw 3roay B Takid
JENIKaTHIA cHUTyalli BOYEBUAb HE JO3BOJLUIO 1M NMPUHHATH PILIEHHS IO CBOIN
BJIACHIM BOJI Ta MICHISA PO3TIISAAY HEH BCIX HACTIAKIB a00 OOTrOBOPEHHS 31 CBOIM
naptHepoM. [latepHanicTchbkuii ciocio, B IKUH 1B IEPCOHAI JIIKAPHI, HE 3aJIUIIaB
3asiBHUIIl HIYOTO, OKpPIM $K MOTOJUTHCH HA MPOLEAYpYy, AKYy JiKapl BBa)kaiu
TOIIpHO0. BigTak mporeaypa crepuiizalili, BKIIOYAOYHM CIrocid, B SKUH Y
3asiBHUIIl OTpUMald 1i 3rojly, BOYEBH/Ib BHKJIMKAJIa B HEl MOYYTTA CTpaxy,
CTpaXJaHHS Ta HEMOBHOLIHHOCTI. BoHa Takox mnpu3Bena A0 TPUBAIOYHX
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CTpaXaaHb, OCKIJIbKU depe3 i1 0e3IuTiAas 3 HEI0 PO3IYUHBCS 11 YOJIOBIK, a pPOMChKa
rpoMaja miggaia il ocTtpakizmy. Xoua KOAHUX O3HAaK TOro, IO MEIUYHI
MpaIiBHUKU Majd HaMmip >KOPCTOKOTO TMOBOKCHHS 3 HEI, He OyIo, ixHe rpyde
ITHOpYBaHHsA 1ii MpaBa Ha CaMOCTIMHICTh Ta BHOIp fK Nali€eHTa MNIAAAN0 ii
MOBOJIP)KEHHIO, 3a00poHeHOMY cTarTeto 3 KoHBeHIli.

<...> YwucieHHl MDKHapOJHI oOpraHizaiii, BKJIOUYalouu E€BpPONEHChKY KOMICIIO
IpoTU pacu3My Ta Hetepnumocti, Komiter 3 mikBigamii ycix Gopm auckpumiHamii
moa0 KiHok Ta Komicapa Pagm €Bponm 3 mpaB mOaWHM, 3a3HAYWIM TIPOOIEMY
crepuiizamii poMchbkuX >KiHOK B CroBauy4yMHI 1 3aKJIMKaJId J0 BCTAaHOBJICHHS
HaJIC)KHUX TapaHTId. Y MOSCHEHHI NMOCWJIAHHS B MEAWYHIA KapTIi 3asBHHI Ha 1i
POMCBKE TIOXOJUKEHHS ypsiJ CTBEP/KYyBaB, IO TaKWi 3amuc OyB HEOOXITHUM,
OCKUIbKM TAIlIEHTH POMCBKOTO TOXO/KEHHSI YacTO HEXTYBajd COILIaJIbHOIO
JIOTIOMOT'OI0 Ta OXOPOHOIO 3/I0POB'S, a OTXE, BUMaraiau ocobnuBoi yBaru. HaBiTh
SKI0 MOKHA Oyyo 0 3 1uM moroauTrch, Cy HEe MIT HE BIA3HAYUTH TIEBHHUM THII
MUCJIEHHS 3 00Ky MEAMYHOIO MEPCOHANY IIOJ0 CIOCo0y, B KU HEOOX1AHO OyIo
KOHTPOJIIOBAaTH MEIUYHY CHTYallll0 POMCHKHX XKIHOK. He3Bakaroum Ha Te, IO
YUHHE Y BIJANOBIJIHUA MOMEHT 4acy HalllOHaJbHE 3aKOHOJIABCTBO BUMArajio 3rojiu
MaIl€HTIB TIEpe TMPOBEJASHHSAM CTepWii3allii, y CIpaBi 3asBHHUI[I BOHO HE
3a0e3MeuyBajio HaJeXKHUX TapaHTii 1 NpuU3BEIO 1O OCOOIMBO CEPHO3HOTO
MEIUYHOrO0 BTpy4YaHHs 0e3 ii iH(popmoBaHOI 3roau. TakuM YUHOM, BIJICYTHICTb
rapanTii, ki 0 IPUAUIIA 0OCOONMBY yBary pernpoayKTUBHOMY 37I0POB'IO 3asiBHUIII
SIK KIHKH POMCBKOTO TTOXOJIPKEHHSI, SIBJISJIO COOOI0 BIJIMOBY JIepKaBU-BIJIMOBIIa4ya
y BHUKOHAHI CBOTO TMO3UTHMBHOrO 3000B'sI3aHHS MIOAO0 3a0e3MedYeHHs MpaBa Ha
noBary 0 ii mpuBaTHOTO 1 ciMeHoro *utTsa. Y 2004 poui Oynu 3ampoBaKeH1
CIeliayibH1 3aX0/U, COPSIMOBAaH1 HA YCYHEHHSI TaKUX MPOLETYPHUX HEIOJIKIB, aje
BJXKE€ TIICJIS TOTO, SIK BIIOYJIMCH BIAMOBIAHI (DaKTH y CIIpaBi 3asiBHUIII, a BIATAK BOHU
HE MOTJIM 3MIHUTH 1i CUTYAIIIIo.

<...> BignoBigHo, cTepuiizamisi Oyna mopymieHHsM cTarti 3 (3a0opoHa
HEJTIIOJICBKOT0 Ta TaKoro, IO MPHHWXKYE TiAHICTH moBokeHHs) Konpenmii. Cyn
Jlall 3a3Hay4MB, 1110 HE OYyJIO MOPYLIEHHS CTATTI 3 B YACTHUHI, IKa CTOCYETHCS CKapru
3asBHMIIl HAa HEAJEKBATHICTh PO3CIIAYBaHHS MO0 ii cTepuiizarii. 3pemroro, Cyna
BIJI3HAYMB MOPYIIEHHS CTaTTi 8 (MpaBo Ha MOBary /10 MPUBATHOIO Ta CIMEHHOTO
#uTTs) KOHBEHIlT CTOCOBHO OpaKy 3aKOHOAABYMX TapaHTIB, SKI 3BEpPTaIH
0CcoOJIMBY yBary Ha ii pempoJyKTHUBHE 3JI0POB’S K MPEACTABHUIII HApOIy poMa B
TOM 4ac.
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Pimennss €Bpomneiicbkoro cyay 3 mnpas Jwauau y cnpasi K.H. and
Others v. Slovakia Bix 28 kBiTns 2009 poky (sumsz)>*

<...> 3agBHHUIN, BICIM JKIHOK POMCHKOTO TIOXOJKEHHS, HE MOTJIM OLIbIIe
3aBariTHITH MICJs TOTO, SIK MPOMIILIM JIKYBaHHS Y THEKOJOTIYHUX BIIIIJICHHAX Y
JBOX PI3HUX JIKAPHSX, 1 M1J03PIOBAJIN, IO 1I€ CTAJIOCS BHACIIOK CTEpHIII3aLlli, IKY
Oyso 3po0JeHo Mij Yac iXHBOTO nepedyBaHHsS B JiKapHAX. BoHM ckapXuinch Ha
T€, 110 HE MOTJIM OTPUMATH (DOTOKOIIIH CBOIX METUYHHUX KapPTOK.

<...> 3ITKHYBIIUCH 31 CKJIQTHOIIAMHA B OTPUMAaHHI JOCTYIY J0 MEAUYHUX KAPTOK,
3asiBHULIl 1HILIIOBAJIU MPOBAHKEHHS Y MICHEBHUX CyJax. Y pe3yJsbTari, OUIbIIOCTI
3asiBHUIL OyJ0 JO3BOJIEHO mMeperisaHyTH ixHi (aitnu. Ilpote, ixHe mnpoxaHHS
3pobuTH GOTOKOIIT OYJIO BPEIITI PEIIT BIAXUICHO 3 MOCHJIAHHAM Ha YHHHE Ha TOU
MOMEHT HAaI[lOHaJIbHE 3aKOHOJABCTBO, SKe TMependadano, M0 MEAWYHI KapTKU
HaJIeKaIM JIKapHi 1 1m0 OOMEXEeHHS JOCTymy Oyjio OOIpyHTOBAHMM 3 METOIO
3armo0iraHHs 3J0BXXHBAHHIO JTAaHWUMHU, SIKI B HUX MicTwiucs. [licnsa mpuitHATTS
HOBOro 3akoHojaaBcTBa B 2005 poui yci 3asBHULI, KpiM Jpyroi, 4ui MeIWYHI
3anmucd OyJauW THM dYacoM 3aryOjeHl, 3 9acoM OTpPHMAajd IOBHHH ITOCTYH 0
3alUTyBaHUX MEAMYHUX JOKYMEHTIB Ta iM OyJi0 [03BOJICHO pOOUTH 3 HHX
doTtokomii.

<...> [lo3utuBHI 3000B’sA3aHHS JEpXkaB 3a CTATTEI0 § OOOB’SI3KOBO BKIIIOYAIOTh
000B’s30K Hajmatu cyO0’ekTy JaHuUX Komii #Horo ¢ainiB panux. lLle e
BIIMOBIJANBHICTIO  JICp)KaBH  BHU3HAYUTH  TOPSAIOK  KomitoBaHHA  (paiiiiB
NEPCOHABHUX JaHUX a00, KOJIM JOPEYHO, HABECTH IMEPEKOHJIMBI MPUYMHH IS
BIJIMOBU B KOIIIOBaHHI. Y CIpaBl 3asBHUIb HAIIOHAJIbHI CYJIU IEPEBAKHO
0OTpyHTYBaJId 3a00pPOHY Ha KOMIIOBAHHSI MEIWYHUX KapPTOK MOTPEOOI0 3aXHCTUTH
BIJINOBIIHY 1H(OpMalito BiJ 3noBxuBaHHs. [Ipore Cya He 3MiIr 3po3yMiTH, SKUM
YUHOM 3asBHHII, IKUM y OyIb-sIKOMY pa3i Oyji0 HaJaHO TMOBHUM JOCTYI J0 IXHIX
MEIUYHUX JaHUX, MOTJIM 3JI0BXKHUBATH 1HGOpPMAIIIEI0 CTOCOBHO cebe. binbliie Toro,
PU3UK TAKOTr'O 3JIOBXXKUBAHHS MIT OyTH yCYHEHUH 1HIIMMH 3aco0amu, HX BiAMOBa
KOITIOBAaTH MEAWYHI CIpaBU 3asBHUIIb, HAMPHUKIAQA, IUIIXOM OOMEXEHHs KoJjia
0ci0, sKI Majlu MpaBoO JOCTYIly JO ChpaB. TakuM 4YHMHOM, JepKaBa HE 3yMiJia
JIOBECTHU HASIBHICTH JOCTATHHO MEPEKOHJIMBUX MPUYHMH JJISl BIIMOBU 3asBHUISIM B
edeKTUBHOMY JIOCTYTI 10 1H(hOpMAIlil TPO iXHE 30POB’sI.

<...> CyJ BCTaHOBMB NOPYILIEHHS cTaTTl § (IIpaBO HA MPUBATHE Ta CIMEUHE KUTTS)

3 [0BHMM  TEKCTOM  pilIGHHS  MOXKHA  O3HAHOMHTHCS 33  ITOCHIAHHSM:
http://hudoc.echr.coe.int/eng?i=001-92418. [1epeknaneno ykpaincbkoro OseHoro ['paboBChKOIO.
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MEIUYHUX KapTOK. BiH 3a3HauyuB, 1110, HE3BAXKAIOYM HA BIPOBAHKEHHS HACTYITHHUX
3MiH y 3aKOHOJABCTBI, SIKI TPUBOAMIIN HOTO y BIAMOBIAHICTG 10 BUMOTr KoHBeHIi,
11e B110YI0Ch 3aHAATO IMI3HO TSI 3aIBHUIIb.

Pimennss KomiTery 3 JikBigamii nmckpuMiHamii momo xiHOK y cnpasi
naui A.C. nporu Yropumuu Bix 14 cepmns 2006 poky (sumsz)™

<...> ABTtopkoto mnoBigomieHHs Big 12 mororo 2004 poky e mani A.C.,
yTOpCchKa KIHKa-MPECTaBHUIISL HAPOIHOCTI pOMIB, Hapo keHa 5 BepecHs 1973
pOKy. 3riiHO 3 ii TBEpKEHHSIM BOHa OyJia B MPUMYCOBOMY MOPSAKY IIJIJaHa
MIePCOHAJIOM OJIHIET 3 YTOPCHKHUX JIIKAPEHb MPOIIEIYyPl CTEPUIIi3allii.
ABTOpKa € MmaTip’to Tpbox AiTeil. 30 tpaBHs 2000 poky BoHa Oyiia OIJIsiHyTa
JiKapeM, SKUi BCTAaHOBUB BAariTHICTH 1 BU3HAYMB WMOBIPHUN TEPMIH TMOJIOTIB —
20 rtpymns 2000 poxky. Y 1eill mepio BOHAa BHUKOHyBaJlla MPUIHCH 3
JIOTIOJIOTOBOTO JAOMIISiAy Ta Oyjia Ha NpPU3HAYEHOMY HOpPHUMOMI y JUIBHUYHOT
menacectpi 1 riHekomora. 20 rtpymas 2000 poky aBTOpkKa MpUHNIIA 0
noyioroBoro BijiieHHsa JikapHi dexepabspmar. Orisg mokaszas, 110 BOHA
nepedyBasia Ha 36-37 THXKHI BariTHOCTI, 1 i OyJIO CKa3aHO MPUNTH 0 JIKapHI,
KOJIA Y HET TOYHYTHCS IEPEUMMU.
2 ciyas 2001 poxy y aBTOpPKM mMoOYaduCs MepedMH, 1 y Hel BIIIALIUIM
HABKOJIOIUTITHI Boau. Bce 1€ CympoBOKYBAIOCS CHIIBHOIO KPOBOTEYEIO. Ii
BIJIBE3/IM A0 JiKapHi DexepapapMar MalIMHOKW IMBUAKOT gomomoru. Ilig gac
OTJIsIIy AaBTOPKHM JiKap, IO HaAaB il OMOMOTY, BCTaHOBHB, IO IUIL]
(BUKOPHUCTOBY€ETHCS TEPMiH «eMOpIOH») MOMep B yTpoOi, 1 moiHGopMyBaB ii po
HEOOX1IHICTh HEBIAKJIATHO MPOBECTH KECapiB PO3THUH 3 TUM, 00 BUIAIUTH
MEpTBHH TUTiA. ABTOPII, KOJIM BOHA TepedyBaja Ha omepariiHoMy CTOi, OyJ1o0
3aMpoOINOHOBAHO Tianucatu (opmy, IO MIATBEPKYE ii 3rogy Ha Omeparliio
KECAPEBOI'0 PO3TUHY.
Bona mignucana 1o ¢opmy, a TakoxX JieJib po30IpIMBY 3aMUCKY, HAITUCAHY Bif
PYKH JiKapeM, sika Oyia MpuKIIaaeHa 10 JaHo1 (OpMH 1 siKa CBiIUmMIIa:
«/li3HaBIIUCh TIPO CMEPTh IJIOAY B yTpoOi, s 3BepTarocs 3
HACTIMJIMBUM TPOXaHHSIM IIOJ0 MO€i crepuiizaiii [OyB
BUKOPUCTAHUM HEBIIOMUI aBTOPIIl JIATUHCHKUN TEpMiH]. S HE

Mar HaMipy 3HOBY HapOJDKyBaTH MITEH; S TaKOXK HE X0Udy

3 [OBHAM  TEKCTOM  pIilIGHHS  MOXHA  O3HAOMHTHCS 33  [OCHJIAHHSM:
http://juris.ohchr.org/Search/Details/1716. ITepexnaneno ykpaincskoro Karepunoro Jlaiinexo.
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3HOBY BariTHITH».
Jlikap 1 akymepka mianucany 1o kK (Gopmy. ABTOpKa TakOX MiANKcalia 3asiBH,
10 MATBEPHKYIOTh 3T0Ty Ha TIEPEIMBAaHHS KPOBI Ta aHECTE31I0.
<...> JlikapHsH1 3anucH CB1IYaTh MPO Te, U0 yepe3 17 XBUWIMH Ticas NPUOyTTS
70 JIKapHI MAaIIMHM IIBUJKOI JONOMOTM OyJjio 3A1MCHEHO KecapiB pO3THH,
MEpPTBHM IUTI 1 MuianieHTa Oyiu BHUJAJEHI, 1 Yy aBTOPKH OYJIO TEpeB’s3aHO
¢damioniesi Tpyou. Ilepir Hi’>k MOKMHYTH JIIKApHIO, aBTOPKA 3alUTaNa y JTOKTOpa
PO CTaH CBOTO 3/0pPOB’S 1 PO T€, KOJU BOHA 3MOKE CIPOOYBATH 3aBECTH 1€
oqHy auTuHy. TinbkM B 1€ MOMEHT BOHa 3pO3yMijia 3HAYCHHS CJIOBA
«cTepumizarisy. 3rigHO 13 3aUCOM Yy MEAWYHIN KapTi, CTaH 3I0POB’S aBTOPKH
micas mpuOyTTs 10 JikapHi OyB moraHuM. Y JIiKapHi BOHA BiauyBajia
3alaMOpOYeHHs, y Hei Oyja Oulblia, HDK LEe OyBa€e B TaKUX BHUIAJKaX,
KpOBOTEYa, 1 BOHA OyJia B IIIOKOBOMY CTaHi.
ABTOpKa 3asBIsie PO Te, IO CTEpHUIIi3allisl Majia JIyKe BEJIUKWWA BIUIUB Ha il
KUTTS, Yepe3 110 BOHA 1 ii MapTHEp NPOWILUIM Kypc MEAUYHOIO JIIKyBaHHS BiJ
nernpecii. Bona Hikomm He morogmmacs O Ha CTEpHUT3alliio, OCKIILKM BOHA
JOTPUMYETBCS ~ CYBOPUX  KATOJNMIBKUX  PENIriiHUX  TNEPEeKOHaHb,  SKi
3a00pOHSIOTh KOHTpAUENIil0 OyAb-IKOTO BHUIY, BKIIOYAIOYM CTEpPUIII3alilo.
Kpim Toro, BoHa 1 ii mapTHEp KMBYTHh BIAMOBIIHO A0 TPAAUIIMHUX 3BUYAIB
HapOJHOCTI POMIB, BIANOBIAHO 10 SKUX HApOJKEHHS 1 BUXOBAHHS NITEH €
IIEHTPAJLHUM €JIEMEHTOM CHCTEMHU I[IHHOCTEH CiMel pOMIB.
<...> 22 nucronana 2002 poky micbkuil cyn dexepapsipMaTr BIIXWIMB IO30B
aBTOPKM, HE3Ba)Kal0UM HA BCTAHOBJIEHHA (DaKTIB MEBHOI HEAOANOCTI B JIISIX
JiKapiB, SIKI HE BUKOHAJIM HU3KY IOPUIMYHUX BUMOT, a came He 1H(opMyBaiu
napTHEpa aBTOPKHU MPO ONEpallilo Ta ii MOKJIMBI HaCHiIKU 1 HE 3aTpeOyBaiu
CBIJIOLITBA TIPO HAPOJDKEHHS KUBUX JiTell aBTopku. Ha nmymKy cyny, y BUMajaky
3 aBTOPKOIO MEAMYHI MOKA3HUKH JI0 CTEpHIII3allli Maju MEePEeBaKHY CHIIY 1 BOHA
Oyna moiHdopMOBaHA TMPO CTEpWIi3aIlil0 1 OTpUMaia BCIO BIAMOBIAHY
iH(dopMallito B JOCTYIHIN st HEeT GopMmi. 3a BUCHOBKOM CYJIy, aBTOpKa jana
3roy HajleXHUM 4YUHOM. CyJ TaKOX BHU3HAB «YaCTKOBO IMOM’SIKILIEHY MPOBHHY
BI/IMOBIa4a, SIKWH MPOSBUB HEA0ATICTh, Ta 0OCTaBUHY, IO 3a 3TOJ00 aBTOPKH
JiKapl MPOBEJIM CTEPUIIIZAII0 OCOOJMBO ONMEPATUBHO OJHOYACHO 3 KECAPEBHUM
PO3TUHOMY.
<...> Ha nymky amemnsmiiiHOTO Ccyay, xoda myHKT 4 (a) crarti 187 3akony
YropimiuH TPO OXOPOHY 3J0POB’Sl JOMYCKA€ CTEPUIII3Alll0 Y BUHSITKOBUX
BUITAJIKaX, Omepallis He Oyya omepaiicro 3a KUTTEBUMH MOKa3HUKAMH, 1 TOMY
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cTepuiizallis MOBMHHA Oyyia MPOBOJAUTHCS 3a HAsIBHOCTI Ha T€ YCBIJIOMIICHOL
3roAM aBTOPKHU. ATENAIMINHUNA CyJd TaKOXX BH3HAB, IO JIKapli BHUSIBUIU
HeI0aIICTh, HE HAJABINM i JeTalbHY 1H(QOpMarito (IIpo crocid MpoBEIEHHS
orepaitiii, Ipo MOB’sI3aHy 3 HEIO HEOE3NeKy 1 Mpo aJbTEePHATUBHI MPOLEAYPH 1
METOJIM, BKJIFOUAOYHM 1HII CIIOCOOM 3armoOiraHHs BariTHOCTI), 1 [0 IHChMOBA
3roja aBTOPKH came 1o co0l He 3HIMae BIAMOBIAANBHICTH 3 JikapHi. Pazom 3
TUM, anesAUIMHUN Cyl BIAXWIMB amlesiilo Ha TIH MiJCTaBi, 110 aBTOpPKa HE
JOBEJIa HASBHICTh KaJliITBA Ta HOTO OOYMOBJCHICTh MisIMH JIIKAPCHKOTO
nepconany. Ha aymky amensuiifHOro cyay, MpoBelieHa CTepuiii3allisi He Mae
JIOBTOCTPOKOBHUX 1 HE3BOPOTHUX HACHIJIKIB, OCKUIBKH TepeB’si3aHi (aiomeni
TpyOH BITHOBIIOIOTHCS MUISIXOM IJIACTUYHOI X1PYpPriYHOI OIeparti€i 1 o He CIif
BUKJIFOYATH MOXJIUBICTh 3a4aTTsl 3a JOMOMOTOI IITYYHOTO 3aruliIHCHHS.
Buxoasun 3 Toro, mo il He Bgansocs JOBECTH, IO BOHA € HEBIABOPOTHO
BTpaTUJIa 3/IaTHICTh J0 HAPOJKEHHS JITEH 1 10 1€ 00yMOBJICHO JIsIMU JIIKapIB,
anessuiiHuN Cy BIIXUIUB arelsiio.

<...> ABTOpKa CTBEpIKYeE, 1m0 YropiiuHa nopymmia crartio 10 (h), ctarTio 12
1 myHkT 1 (e) crarti 16 KonBenii. Bona miakpecitoe, o cTepuiiizaliis HIKOJIH
HE BUCTYTMA€E MPOIEAYPOIO 3 TOPATYHKY JKHUTTS, KA MOBUHHA BiOyBaTHCS Ha
HEBIJAKJIAIHIA OCHOBI 0€3 TMOBHOI 1 YCBIIOMJIEHOI 3rofu mamieHta. lle —
oreparis, sika 3a3BU4Yail € HE3BOPOTHOIO, a XIpypriyHa Omepalis 3 JIKB1Jawii
CTepUJIi3allii € CKIaAHOIO 1 PIJIKO KOJU YBIHYYETHCS YCIIIXOM.

<...> Illo crocyeThecst nependauyBanoro nopymeHHs crarti 10 (h) Konsenuii,
TO aBTOpPKa CTBEPIXKYy€e, WO i He Oyno HalgaHo OyJb-SKOi KOHKPETHOI
iHpopMmarii  momo  cTepwmizamii, HACHIAKIB  Ii€l  omepamid  anma il
penpoAyKTUBHUX (DYHKIIIHA a00 KOHCYJIbTAIlIN 11010 TIJIAHYBAHHS CIM’1 1 3aX0/11B
KOHTpaIenIlii — sk 0e3rmocepeIHbo Mepe/l orepaliero, Tak 1 gepe3 MiCsIll/pOKH
micisg TpOBEAEHHs ormepaiii. Bona cTBepmxkye, mo i He Oyma HamaHa
iH(bOpMaIlis MO0 XapakTepy omepairii, HeOe3MeK 1 HACHIIKIB — y TOCTYTMHIH Tif
dopmi, m0 TOrO, sIK il OyJO 3ampoOmoOHOBAHO TiamUcaTH ¢GopMmy, sKa
MiATBEPAXKYE i 3romy. 3 METOO MiIKPIMICHHS CBOIX apryMEHTIB aBTOpPKa ITUTYE
nyHKT 22 3aranbHoi pekoMenpaiii Ne 21 Komitery, 1Mo cTocyeTbes MU0y Ta
CIMEMHUX BITHOCHH.

Ha noka3z mnependauyBanoro mnopymeHHs ctarti 12 KosBeHuii aBTOpka
nocuiaeTbes Ha MyHKTH 20 1 22 3arambpHOi pekoMernmarii Ne 24 Komirtery, 110
CTOCYEThCSl KIHOK 1 OXOPOHH 3JI0pOB’sl, 1 3asBJsi€, 110 BOHA Oyjia HE B 3MO31
3poOUTH yCBIAOMIIEHUI BUOIp, Mepil HiXK mianucaTd ¢GopMy Hpo 3roay Ha
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nporeaypy crepuiizaiii. Bona cTBepKkye, mo BIACYTHICTh Y HEl MOXKIIHMBOCTI
JaTh YCBIJOMJICHY 3rOjy BHACIIJIOK HAJAHOI il HEMoBHOI 1HQopMaIli €
HNOPYIIEHHSM IpaBa Ha HAJEKHI MOCIYT'M B rajly3l OXOpPOHHU 3710poB’s. Bona
TaKOXK BKa3y€ Ha HAsBHICThH SIBHOI'O MPUYMHHO-HACIIJKOBOIO 3B’ 513Ky MIXK THUM,
IO JIIKapl HE B MOBHOMY 00cs31 MoiH(popMyBanu ii mpo CTEpHUIII3aLiio, 1 TIEH
HIKO/IO10, SIKY OyJ10 iii 3aBJaHO K y (PI3UYHUX, TaK 1 B EMOIIHHUX BITHOCHHAX.
ABTOpKa CcTBepmXKYye, 1m0 myHKT 1 (e) crarts 16 KonBeHiii Oyyio mopyIieHo
BHACIIZIOK TOTO, IO JepKaBa-y4aCcHHII OOMEXmiIa ii penpoayKTHUBHI
MOJXKJIUBOCTI, 1 B 3B’SI3Ky 3 IIMM BOHA IMOCWJIAE€THCS HA MYHKT 22 3araiabHOi
pexomenparii Ne 21 Komitery Ta myHkTu 22 1 24 3aranbHoi pekoMmenaiii Ne 19
KomMirtety, 10 CTOCYeThCS HACHIIBCTBA IIOJO0 KIHOK. BOHa Tako»X CTBEPIXKYE,
110 (pakTH MO JaHiil crpasl CBIAYATh PO TE, 110 il OyJI0 BIAMOBJIEHO B JOCTYII
1o iHbopmarlii, 3aXo/1iB y cdepl OCBITH 1 0 MOKIUBOCTI 3T1HCHCHHS HAasSBHOTO
y Hel mpaBa HAa MNPUUHATTS BUIBHOTO 1 BIAMOBIAQJIBHOIO PIIIEHHS MO0
KUIBKOCTI JIITEH 1 MPOMIXKKIB 4acy MIXK iX HAPOKEHHSIMU.

<...> JlepxaBa-ydacHuiias BBaxae, mo crarts 10(h) Konsenmii He Oymna
nopyuieHa, OCKUIbKH, Oepyyu /10 yBaru MEpTBUH I, Y aBTOPKHU € TPHU 1HIII
KUB1 JUTUHH, 10 O3HA4a€, IO BOHA OyJa 3HalloMa 3 MPUPOJO0 BAriTHOCTI 1
HApPO/DKCHHST JiTell 0e3 OyIb-SKUX JOJATKOBUX 3aXOJIB IPOCBITHUIILKOTO
XapakrTepy.

JlepxaBa-yyacHuIlsd CTBEpIKye, mo myHKT 1 crtarti 12 KonBenuii He OyB
NOPYUIEHUH, OCKUIBKH aBTOPKa O€3KOIITOBHO OTPUMYBaJia JOTIOMOTY 1 MOCIIYTH,
Kl OTPUMYIOTh BCl YTOPChKI KIHKM B NEPIOJ BAriTHOCTI 1 MICIS HAPOIKECHHS
TUTHHHA. ABTOpIIl HAJIEKHUM UYMHOM B JaHMX oOCTaBMHAX Oyjia HajaHa BCS
iH(popMmaliss B MepioJ 0 MPOBEAEHHS XIPypriyHoi omnepamii. 3rigHo 3
MMOCTAHOBOIO CyJy aBTOpKa IepeOyBaja B ITOJIOKEHHI, B SIKOMYy BOHa Oyja B
CTaH1 pO3yMITH 1110 1H(OpPMAILIIO.

JlepxaBa-y4acHUIlA MIAKPECIIOE, IO BIAMOBIAHO 10 3aKOHY MPO OXOPOHY
3I0POB’Sl JIIKAp MOXKE 3IACHIOBATH XIPYPTiduHY OTmepaliio crepwiizaiii 0e3
OyIb-SIKOi crelianbHOI NPOLEAYpPH, KOJIU BiH BBAXKAE 11€ 32 HEOOX1/IHE B IEBHUX
ymoBax. Lli ymoBu Oynu MpUCYTHI, a caMe B TOMY IUIaHi, 0 11¢ OyB HE TIEPIITHit
pa3, KOJu aBTOPIIl pOOMBCS KecapiB pO3THH, 1 il MaTka Oyja B Ay>Ke MOraHOMY
crani. Kpim Toro, nepskaBa-y4acHMIIS BBaXKae€, IO JaHA XipypriuyHa oreparis
Oyna Oe3MevHOr0, BPaXxOBYIOUH e OUTBII Cepio3Hy HEOE3eKy BUMHEHHS I
ONIHI€I omepauli B pailloHI 4YepeBHOI NOPOXKHUHH, SKa MpPeICcTaBlsiacs
HEMUHYYOIO 32 JaHUX OOCTaBHUH.
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<...> KowmiTeT Haraaye mpo CBOIO PEKOMEHAIlI0 3arajJbHoro xapakrepy Ne 21,
[0 CTOCYETHhCS PIBHOMPABHOCTI B NUTKOOI 1 CIMEMHUX BIIHOCHH, B SIKiM
BU3HAETHCS B KOHTEKCTI «IIPAKTHKUA MPUMYCY, SIKa Ma€ CEPHO3HI HACTIAKHA IS
YKIHOK, HAaMPUKJIAJ B pa3l HACUJIBLHUIIBKOI ... CTEpUIII3AI », IO JIJIsT TPUHHSATTS
CBIJIOMOTr0 PILIEHHS 100 O€3MEeYHUX 1 HAAIMHUX KOHTPAICNTUBHUX 3aXO/IIB
JKIHKM TIOBUHHI MaTH «lH(opMaIlito 00 KOHTPAIECNTUBHUX 3aXOAIB 1 iX
BUKOPHUCTAHHS, a TaKOX TapaHTOBAaHWUW JOCTYIl JIO CTaTeBOr0 BUXOBAaHHA 1
cayk0 TIaHyBaHHS po3MmipiB ciM’in. Komiter mpuiiMae 10 yBaru TBEpKEHHS
JIepKaBU-y4acCHUIIl TIPO Te, 10 aBTOpIl Oyja HajaHa TOYHA 1 HAJIEKHA
iH(bOpMaIIis mig yac MpOBEJEHHS orepallii, B IepioJl JOMOJIOTOBOTO JOTIIAIY Ta
B TIEPIOJ TPHOX ii MOMEPEIHIX BariTHOCTEH, a TaKOX 11 TBEPIXKEHHS PO TE, IO
BIJIIOBIJIHO JI0 PILIEHHS CyJly HMKYOI 1HCTAHIII1 aBTOpKa nepedyBaiia B CTaHl, B
SKOMY BOHA MOTJIa PO3YMITH HajaaHy i iHdopmarlito. 3 iHmoro 6oky, Komiter
Oepe 70 BiJioMa MOCWJIAHHS aBTOPKH Ha MOCTAHOBY amleSIIHHOTO CyNy, B SIKii
3a3HAYa€ThCs, IO aBTOPII He OyJia HajaHa JeTajdbHa 1H(dOpMaIs Mpo
CTEpHITI3aIio, BKIIOYAIOYM IIOB’S3aHlI 3 MM PU3UKH 1 HACHIIKH XIPypTidHOi
poIEeAYPH, aTbTEePHATUBHI MPOLEAYpU YM KOHTpamenTtuBHi meroan. Komirer
BBaXkae, 1m0 y aBTOpku Oyno 3axumieHe crarrero 10 (h) Konsenrii mpaBo Ha
KOHKpETHY 1H(}opMaIiio nOpo CTepuili3alilo Ta albTEePHATHUBHI METOAU
IUTAHYBaHHS CIM’1 3 METOIO0 HEJOIYIICHHS MPOBEACHHS TaKOi Mpouexypu 0e3
OPUIHATTS HEI HAJISKHUM YHHOM YcBiomiieHOro pimeHHs. Kpim Toro,
KomMirer npuiimMae 10 BijloMa OMKC, 110 CTOCY€ETHCSI CTaHy 370pOB’Sl aBTOPKU B
MOMEHT ii mpuOyTTS 0 JIKapHI, 1 3a3Havae, MO0 OyAb-sIKI KOHCYJIbTalli, SKi
BOHA OTpuMasa, Oynu, WMOBIPHO, HaJaHI B OOCTaHOBILI CTpPECy 1 y BEJIbMHU
HECIIPUSATIMBUX yMOBax. 3 oryiany Ha Bcl w1 ¢daktopu Komiter BBaxkae, 110
Jep’KaBa-y4acHUIll 4Yepe3 JIKApHAHWM TMepcoHal He Hajaja HaleKHOT
1H(}opMmarlli Ta KOHCYJIbTAILIl PO MIIAHYBAHHS PO3MIPY CIM 1, IO € MOPYILIECHHSAM
npaB aBTOpKH BiamoBigHO 10 crarTi 10 (h) Korsenmii.

<...> lllo crocyerbcsi muTaHHA MPO Te, UM JINCHO JeprKaBa-y4yaCHHUIIS
nopyuiwiia npaBa aBTOpPKH, nepeadaueHi crtarrero 12 KonBeHIi, mpoBiBHIM
CTepuiizallifo, HE OTPUMAaBIIM Big Hei ycBimomseHoi 3roaud, To Komirter
npuiimMae 70 BiJIoMa OMUC aBTOPKOIO 17-XBUJIMHHOTO MPOMIKKY 4acy 3 MOMEHTY
HAJIXOJIPKEHHS JI0 JIIKapHI 1 10 3aBEPILICHHS JIBOX MEAUYHUX MPOILEAYpP. 3TITHO 3
MEIMYHOI0 KapTKOIO IMCIs TPUOYTTS 10 JIKapHI aBTOpka Oyja B OdykKe
IIOraHOMY CTaH1; y Hei OyJI0 3aIlaMOpPOYEHHs 1 TOCUTh CUJIbHA KPOBOTEYA 1 BOHA
nepeOyBasia B ctani moky. [IpoTsrom mux 17 xBuiauH BoHa Oyiia miArOTOBIICHA
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70 XIpypriuHoi omepaiiii, MiJnucana 3asBU MPO 3rOJy Ha KecapiB PO3THUH,
cTepuIIizallito, MepeuBaHHs KPOBI 1 aHEeCTe310; i Oyiau 3po0JieH] ABI MEIUYHI
MpoIeAYpH, a came KecapiB pO3THH — ISl BHUAAJICHHS 3aru0jioro Iwioma — i
crepuiizamis. Komiter gami 6epe 10 Bijjoma 3asBy aBTOPKH IIPO Te, 1110 BOHA HE
3p0o3yMijia JJATUHCBKOTO TEPMIHA «CTEpUIi3alis», AKuid OyB BUKOPUCTaHUU B
Majopo30ipauBii 3asB1 PO 3rojy, CKIAAEHIA BIJ PYKH JIIKapeMm, KOTPUH HEo
3aiiMaBcs, 1 mianucadid Hero. Komiter Takox Oepe 0 Biaoma TBEPAKECHHS
Jep KaBU-YYaCHUIIl PO T€, M0 MPOTATOM MuX 17 XBHJIMH aBTOpII Oyia HaJaHa
BCs BiAmoBigHa iH(opMaris B moctymHikd s Hel ¢gopmi. Komiter BBakae
MaJOMMOBIPHHM, IIIO 32 IIEH BIAPI30K Yacy JiKapChKU MepCOHAT Ha/laB aBTOPII
JIOCUTHh BCEOIYHY KOHCYJBTAIIO Ta 1HGOPMAIIIO0 MPO CTEPHIII3aIlii0, a TaKOXK
Npo aJlbTEPHATUBHI PIIICHHS, HEOE3MEeKW Ta MepeBard, 3 TUM 00 aBTOpKa
MOTJIa MPUAHATH 00ayMaHe 1 JOOpOBUIbHE PIMICHHS NPO cTepuiizaiiro. Kpim
toro, KomiTer npuiiMae 10 BijomMa HIKMM HE OCIOPIOBaHWN (pakT, 10 aBTOpPKa
3amuraia Jikaps Mmpo Te, KOJIM BOHA 3MOXE 3HOBY 3a4aTH, IO SBHO CBIAYUTH
npo i1 HEoOI3HAHICTh MPO HACTIAKH cTeprum3amii. 3rigHo 31 crarTero 12
KonBeHlii  nepkaBu-ydyacHHIl  «3a0e€3MeuyloTh  KIHKaM  BIAMNOBIJHE
00CITyrOByBaHHsI B TIEPiOJl BAariTHOCTI, TOJIOTIB 1 MICSAMOJIOTOBUI Tiepion». Y
CBOIM 3aranbpHId pexomeHpamii Ne 24, 1m0 CTOCYeTbCA >KIHOK 1 OXOPOHH
310poB’si, KoMiTeT MosicHUB, 110 «IIPUHHITHUM € TaKe 0OCIIyTOBYBaHHS, Ha SIKE
KIHKa HAJa€ YCBIJOMJIGHY 3rOJly 1 TMpU sIKOMYy 3a0e3ledyeTbcs moBara ii
rigHoCTI...». KomiTeT TakoX 3a3HayuB, IO Jep>KaBU-y4YacCHUIl HE TOBHHHI
JOIyCKaTH Taki (OpMH MPUMYCY, SIK CTepuii3auis 0e3 OTpUMaHHS 3r0JH .., SIKi
NOPYUIYIOTh TpaBa >KIHOK Ha YCBIJJOMJIEHY 3TrOJAYy 1 Ha MOBary Jo ii T1AHOCTI ».
Komiter BBaxkae, 110 B JaHOMYy BHIAJIKy JIep>KaBa-yyacHHUISI He 3a0e3neunsia
OTPHMAaHHS TOBHICTIO YCBIJOMJICHOT 3TOJM Ha CTEPHIII3alliio, a OTXKE, IpaBa
aBTOPKHU 3a cTaTTero 12 0yyo nopyuieHo.

<...> Illo cTocyeThCcst MUTAHHA MPO TE, UM MOPYIIYE JeprKaBa-y4acHUIIS MpaBa
aBTOpKH 3a myHKTOM 1 (e) crarti 16 Koneniiii, To Komiter Haramye mpo cBoio
3araibHy pekomeHaanio Ne 19, Mo cToCcyeThCsl HACHIIBCTBA MO BiIHOIICHHIO J10
KIHOK, B SIKIf BIH 3asBJISIE TIPO T€, IO «IIPUMYCOBA CTEPHIII3ALIIS ... HETATUBHO
MO3HAYAETHCS HAa (DI3UYHOMY 1 MCUXIYHOMY 3JI0pPOB’i KIHOK 1 OOMEXYye iXHE
paBO BUPINIYBATH NHUTAHHS NPO KUIBKICTh JITEH 1 MPOMDKKH 4Hacy MK iX
HapO/DKEHHSAMY». XIpypriuHa mMpoleaypa 13 TMPOBEACHHS cTepuiizamii Oyma
3pobJsieHa aBTopil Oe3 ii MOBHOI i yCBIJOMIIEHOI 3r0Jid, 1 TOMY CIIiJl BBaXKaTH,
0 BOHA HE3BOPOTHIM YHHOM T030aBuiia ii MPUPOIHOI PENpPOIAYKTHUBHOI
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dbyukiii. BignosigHo 10 mporo Komiter BBaXkae, 1110 mpaBa aBTOPKHU 32 IyHKTOM

1 (e) crarti 16 OyJ0 mOpyIIEHO.

Pimennsi €Bponeiicbkoro cyay 3 npas jgwaunu y cnpani R.R. v. Poland
Bix 26 TpaBHs 2011 poxy (sumsi2)>°

<...> BaritHiii maTepi IBOX AITEH, sKa BUHOLTyBaja TPETIO IUTHHY 1 BBaXKaJia, 1110
BOHA CTpa)XJa€ Ha BaXKy TEHETUYHY aHOMalil0, OyJI0 YMHUCHO BIJMOBJIIEHO Y
CBOE€YACHOMY JOCTYITl JI0 TEHETUYHUX TECTIB, MPU3HAYCHUX JIKAPSIMH, IS
nepemkoau abopty. Ilicnsa mecTu TWXKHIB, IO MUHYJU Bij nepuioro Y3/l ske
Mmokaszajao 3arpo3y jaedopmalnii IJIoay B pe3yibTaTl aMHIOIEHTE3y, BkKe OyIio
3aHAJITO MI3HO MPUNMATU YCBIJIOMJIEHE PIIICHHS IPO MPOJOBXKEHHSA YW 3aKOHHE
nepepUBaHHs BariTHOCTI, OCKUIbKU OyJI0 NEPEBUIIEHO YACOBl PAMKHU, BCTAHOBJIEHI
3aKkoHOM. JlOHbBKa, sIKa 3roJIOM HApOAMUIIach, Maja BIAXUJIEHHS Y HAOOpI XpOMOCOM
(cunnpom Tepuepa). Bona cTBepaxyBajia, II0 HAaBUYAHHS Ta BUXOBAHHS Ba)XKO
XBOPOi AWUTHHU MPUHOCWIO IIKOAY i Ta IHIIMM ABOM JITSIM. YOJOBIK TaKOX
MOKWHYB ii MiCIsl HAPOXKEHHS TPEThO1 AUTHHH.

<...> 3asgBHHUISI HEOJHOPA30BO HaMmarajacs NPOWTH TE€HETUYHI TeCTU AKlI O
niaTBepAwn abo crpocTtyBaid O i OCTpaxu 3 MPHUBOMAY MATONOTIH. 3’siICyBaHHS
NUTAaHHS, YM BOHA NOBUHHA Oyna, sSK 1€ I1d paawid JiKapi, TPOWTH TECTH,
BiIOyBaJIocs 3a yMOB TSTaHWHU, ITyTaHWHH, HecTadl mopax 1 iHdopmamii. He
OCKap)Ky€ThCs, 0 TUTBKU T€HETUYHI TECTU MOXYTh MIATBEPAUTH a00 CIIPOCTYBaTH
MOYaTKOBHI JiarHo3, 1 He OyJI0 H1 3asBJIEHO, H1 JOBEJEHO, II0 HA Yac MOMIN I
TECTH HEMOXXJIMBO OYJI0O TMPOBECTH, 4Yepe3 HecTady MpHiIaasd, MepcoHamy ado
¢iHancyBaHHs. HailoHaibHE 3aKOHOJABCTBO OJTHO3HAYHO MOKJIAANO HA JIEpKaBy
000B’s130K TapaHTyBaTH O€3MEepPenIKOHUN JOCTYI A0 iHpopMaIlii 1 TpeHaTaTbHUX
JTOCTIKeHb, Y pa3l pU3UKY TEHETUYHOI aHoMajii abo aHomamii pPO3BUTKY.
3aKOHO/IaBCTBO TAKOK 3000B’s3yBaJIO JIIKAP1B HAJaBATH MalllEHTaM YCIO HEOOX1IHY
iHQopMaIit0O CTOCOBHO iX BHIAAKy, 1 IOBaA)KATH IX MpPaBO Ha OJCpPKAHHS
iHdopmanii 1moa0 cTaHy ix 3740poB’s. TakuM UYHWHOM, YHWHHI HOPMATHUBHI
MOJIOKEHHS YITKO IPOTOJIONIYBAJIA, HA Yac MO/, MO3UTUBHI 000B’A3KH JIepKaBU
CTOCOBHO JIOCTYITy BariTHUX >KIHOK J0 1HQopMalii npo iX 370poB’s 1 PO CTaH iX
3apOAKY.

<...> 3asBHUIA 3HaXOUIACs Y CTaHl KpailHLOI1 Bpa3nMBOCTI. BHACTIIOK TATaHWUHU,

®® 3 [OBHMM  TEKCTOM  pilICHHS  MOXXHA  O3HANOMHTHCS 33  MOCHIAHHSM:
http://hudoc.echr.coe.int/eng?i=001-104911. Tlepeknaneno ykpaincbkor Onenoro ['paboBCHKOIO.
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710 SIKO1 BIAJUCS MEIWYHI MPAIIBHUKH, 1 HE3BAXKAIOUM HA iX 3aKOHHHM 00OB’SI30K
rMOOKO YCBIIOMJIIOBAaTH CBOi 3aBJaHHsS 1 BUKOHYBAaTH iX, BOHA 3MylleHa Oylia
MPOBECTH MIICTh THJKHIB y OOJICHIM HEBH3HAYEHOCTI IMOJO CTaHy 3apojaka. He
OyJl0 3Ba)KEHO HA TEPMIHOBICTH CHUTYallli, 1 TAKUM YUHOM HaBITh KOJIM HAPEILITI
3asIBHUIIS OJIeprKajia pe3ysibTaTu TECTIB, OYJI0 HAATO Mi3HO, 00 pOOUTH CBIIOMUM
BUOIp MK JIOBEJICHHSM BariTHOCTI JI0 3aBeplleHHs abo i1 mepepuBaHHsAM. Takum
YiuHOM ii OyJI0 MpUHMKEHO, 1, Ha AyMKy Cyay, 1l CTpaKJaHHs AOCATIU PIBHS
BaXKKOCTI, IKUH TATHE 32 COO00 TIOPYIIIEHHS CTaTTi 3.

<...> HarioHanbHe TIpaBo, Y TOMY BHUTJISIII SIK BOHO OyJI0 3aCTOCOBAHO JI0 CUTYyaIlli
3asiBHUII, HE mependavano ePeKTUBHUX MEXaHI3MIB sIKlI J03BOJWIM O 1l maru
JOCTYH J0 MIarHOCTHYHHMX CIYXKO0, Xoua IMed J0oCcTyn OyB BHUPIIIAIBHUM IS
CBIJOMOTO BUIIIEHHS MHUTAHHS, MPOJOBXYBaTH YU IEpPEpPUBATH BariTHICTh. Lls
CUTyaIlisl CTBOpWJIA BpPAKAIUY HEBIAMOBIAHICTE MIXK THM, WO JUCHO3UIT
HAI[IOHAJIBHOTO TIPaBa TEOPETUYHO TIepeadayaiu, — MpaBoM Ha 31HCHEHHs abopTy,
— Ta iX NPAaKTUYHY peanizauiro. TakuM 4YMHOM, HalllOHAJIbHI OPTraHU HE BUKOHAJIH
CBOTO TIO3UTHBHOTO 3000B’S3aHHS TapaHTYBaTH 3asABHHIIl IPaBO Ha €(PEKTHUBHY
[I0Bary 110 il HpUBAaTHOTO KUTTH.

<...> CyJ BCTaHOBMB MOPYILIEHHS CTATTI 3 (3a00pOHA HEIIOJCHKOrO Ta TaKOro, 1110
NPUHIKYE T1IHICTh MOBOKEHHs) KOHBEHIIIT CTOCOBHO 3asBHUIII, siKa mepedyBalia
y HaJ3BUYallHO Bpa3JMBI cHUTyalli, CTPaKJalOUd BIJl NPUHMKECHHS Ta
«3aHen0aHHs, 1 PIMICHHS MPO Te, Y TMOBMHHA BOHA MAaTH JOCTYH O T€HETUYHUX
TECTIB, SK II€¢ PEKOMEHAYBAJIM JIKapi, CYNPOBOKYBAJIOCh 3aTPUMKOIO,
3aMIIIaHHSIM Ta OpakoM HEOoOXiAHUX KOHCyJbTaliid Ta iHpopmalii. Cya Takox
BIJI3HAYMB MOPYIIEHHA CTaTTi 8 (MpaBO Ha MOBary /10 MPUBATHOTO Ta CIMEHHOTO
#uTTs1) KOHBEHII], OCKIJIbKM TMOJbChKE 3aKOHOJABCTBO HE MICTUIIO >KOJHUX
¢(heKTUBHUX MEXaHI3MIB, SIKI MOTJIM O YMOYJIMBHUTH 3asBHUII JTOCTYI 0 HasBHUX
JUarHOCTUYHUX TOCAYr Ta MNPUUHATTA, 3 YypaxyBaHHSAM 1X pe3yJbTaTiB,
OOTpYHTOBAHOTO pIIIEHHSA MO0 TIEPepUBAHHS YM 30€pEKEHHS BariTHOCTI.
BpaxoByroun, 1m0 MmoiabChKe HAI[lOHAIbHE 3aKOHOJABCTBO O3BOJISIO aboOpTH Y
BUMNAJIKaxX nedopmalli mioay, ICHyBajau aJeKBaTHI IPAaBOBI Ta MPOLEIYPHI paMKU
JUI. TapaHTyBaHHS, IO BIAMOBIAHA, MOBHA Ta JOCTOBIpHA I1H(OpPMAIS ITIPO
3I0pPOB’S TUIOAY € JAOCTYIHOIO JjIsl BariTHOI KiHKU. CyJl HEe MOTOAMBCS 3 ypsIOM
[MonbIi, M0 HAZAHHS JOCTYIY JO MPEHATaTbHUX T'€HETUYHHUX TECTIB Majo CBOIM
HACJIIJIKOM BIIKPHUTTS AocTymy a0 aboptiB. Kpim Toro, aepkaBu 3000B’s3aHi
OpraHizyBaTH HaJaHHS MEIUYHUX MOCIYT Tak, 100 3abe3nedyeHHs ePEeKTUBHOI
peasnizaiii cBOOOAN CyMJIIHHS MEIWYHHMX TMPAIiBHUKIB y mpodeciiiHOMYy 3Ha4Y€HHI
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HE MEePEeuIKoHKAJIO MallieHTaM OTPUMYBATH JOCTYI JI0 MOCIYT, Ha sIKI BOHU MalOTh
3aKOHHE IIPaBo.

Pimennsi €Bpomneiicbkoro cyay 3 nmpas joannu y cnpasi A., B. and C. v.
Ireland Bix 16 rpyans 2010 poky (sumse)°’

<...> Tpwm XiHKH, IO TpoXWBadu B Ipianmii Ta manum HeOakaHy BariTHICTb,
CKApXKUJINCh, 110 YepPe3 HEMOMKIIMBICTh 3pOOUTH 3aKOHHUM abopT B Ipnanmii, BoHU
NOBUHHI Oynu moixatu i nporo B Crnomydene KopomiBcTBo, 1 1o mpoueaypa
OyJja MPUHU3IMBOIO, CTUTMATHU3YIOYOI0 Ta 3arpo3JIMBOI0 JJI iXHBOTO 37I0POB’S.
[lepepuBanHsi BariTHOCTI, ab0 JomoMora Yy TMEpEepUBaHHI BariTHOCTI, €
KpUMIHAJILHUM 3JI0YMHOM B Ipimanmii. ogHaK B KOHCTUTYIIII 3aKPIMJICHO MPAaBO Ha
NepepuBaHHS BariTHOCTI Y BUNAJKAX, SIKIIO € peaJbHUM Ta ICTOTHUN PU3HUK KUTTIO
matepl. OJiHa a3 3asiBHULb, IEPEKUBAIOYHN MEPIOJ peMIcii pIaKICHOI (JOpMH paky 1
HE 3HAIOYM, 10 BOHA 3aBariTHiJA, MPOMWIIa OOCTEXEHHsS, MPOTUIIOKAa3aHE MPHU
BariTHOCTI. BoHa 3po3ymifa, 110 i BariTHICTh MOKE CIIPOBOKYBATH PEIUIUB 1 OyJia
MepeKOHaHa, 1110 11e MTOCTABUJIO 11 )KUTTS IT1]T 3arpo3y.

<...> B ipnanacpKoMy MpaBi Ji€ KpUMiHAJIbHE MEPECIIiyBaHHs aOOPTy Ha MiICTaBl
crateit 58 Tta 59 3akony Big 1861 poky mpo 3mounHM npoTH ocodbucrocti. Kpim
toro, pedheperaym 1983 poky mpusBiB 10 3ampoBamkeHHsS 10 KoHCTHTYIIT CcTaTTI
40.3.3 (BochbMa MmormpaBKa), B CHIIy SIKOI IpJaHACbKa JepKaBa BHU3HAE IPaBO Ha
KUTTS 111€ HEHAPOJKEHOI IUTHUHU Ta, 3 HAJIKHUM BpaxyBaHHSM PIBHOTO IpaBa Ha
KUTTSI MaTepl OUTUHM, TapaHTye IoBary A0 LbOTO IpaBa B HaLlOHAJIbHOMY
3aKkoHO/aBCcTBl. Ll HOpma Oyna iHTeprpeToBaHa BepXOBHUM CyJIOM Yy BiJOMIi
crpaBi X B TOMy CEHCI, 10 a0OpT € 3aKOHHUM B IpmaHaii y BHMMAAKy, KOJIU ICHYE
peanbHul 1 cepilo3HUN PU3UK JIs KUTTSA — a HE JIMIIE JUIsl 3J0pOB’S — MaTepi,
SAKOTO MOKHA YHUKHYTH JIMIIE€ [I€PEPUBAHHSIM BariTHocTi. BepxoBHuil cya
BHCJIOBUB B TOM CaMHUi 4ac CBOIO MPHUKPICTh CTOCOBHO TOro, 110 [lapiamenTom He
OyJ0 yXBajJ€HO HISKMX 3aKOHOJABYMX aKTIB Ha PpO3BUTOK I[bOTO IIpaBa,
rapantoBanoro Koncturyitiero. B 1992 pormi iHmmit pedepeHaym Npu3BIB 10
OPUMHATTS TPUHAIUATOI Ta YOTHUPHAAUATOI momnpaBok a0 KoHCTUTymii, sKi
CKAaCcOBYBaJIM 3a00pOHY BUIKDKATH JI0 1HIIMX KpaiH 3 METOI abopTy 1 103BOJISIN
PO3MOBCIOKeHHS 1H(OpMaIii B Ipmanmii moa0 MOKIUBOCTEHN JIETATbHOTO abopTy
32 KOPJIOHOM.

<...> VYV cBoix mo30Bax 10 E€BpOMEHCHKOrOo CyAy TMepiia 1 Japyra 3asBHHII

3 [OBHMM  TEKCTOM  pilIGHHS  MOXKHA  O3HAHOMHTHCS 33  ITOCHIAHHSM:
http://hudoc.echr.coe.int/eng?i=001-102332. IlepeknaneHo ykpaincbkor Onenoro ['paboBCHKOIO.
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OCKap KyBaJId BIJCYTHICTh MOXJIMBOCTI JUIsl JerainbHoro abopry B Ipmanmii,
OCKIJIBKH 1pJIaHJICbKE MPaBO 3a00pOHsIE aOOPT 3 MOTHUBIB 3/I0POB’S Ta/4M JOCTATKY,
3a BUHSATKOM BHIIAJIKIB, KOJU ICHY€E MATBEPHKECHUN PU3HUK IS KUTTI MalOyTHBHOI
Mmatepi. 3a clioBaMM TPEThOI 3asBHMIII, BOHA BBa)Kala, 1110 il BariTHICTh CTAHOBHJIA
HeOe3neKky Juist il KUTTSA, 1 L0 BOHA HE Majla B PO3MNOPSIHKEHHI HISKHUX
3aKOHOJABYMX HOPM YH MIPOIIEAYP, K1 O JTO3BOJUIIN i1 BCTAHOBUTH 110 HEOE3MEKY,
a OT)Ke yOe3NeunuTUCh Bl PU3UKY 3a3HATU MEpEeCciAyBaHb y BUIAJKY 3/11HCHEHHS
abopty B Ipmanmii.

<...> SKIIO CTaTTA 8 HE MOXKE IHTEPHPETYBATUCH K TaKa, L0 3aKPITUIIOE MTPaBo Ha
abopt, 3a00poHa aboOpTy 3 MOTHBIB 3/I0pOB’Sl Ta/4M JTOCTATKY, SIKY OCKap>KyIOTb
mepiia Ta Jpyra 3asBHUIN, a TaKOXK HEMOXIMBICTh [JI TPEThOI 3asBHUII
BCTAaHOBUTH, YU BOHA 33J0BOJIbHSJIA YMOBAM JJIsl JIETajJbHOTO abopTy B Ipmannii €
NUTAaHHSIMH, SIKI MalOTh CTOCYHOK [0 TpaBa 3asBHMIbL Ha MOBAary 10 IXHbOTO
IPUBATHOTO YKHUTT.

<...> 3 OISy Ha IIHUPOTY TMOHSATTS «IPUBATHE >KUTTS» B CEHCl CTATTi § siKke
BKJIFOYAE, 30KpeMa, MpaBO Ha OCOOMCTY CaMOCTIMHICTH Ta MpaBO Ha (Pi3WUHy Ta
NICUXOJIOTIYHY HEJOTOPKAHICTh, HEMOXJIMBICThH JUIsl MEPIIOi Ta APYroi 3asBHULb
nepepBaTy BariTHICTh 3 MOTHBIB 370pPOB’S Ta/4M JOCTATKy Ma€ PO3TJISAATUCH SIK
BTPYUYaHHs y MPaBO 3asBHUIIb HA MOBAry J0 MPUBATHOTO XUTTSA. BTpyuanus Oyio
nependayeHe 3aKOHOM 1 MEPECiAYBANIO JIETITUMHY METY IIOAO0 3aXUCTy INIMOOKO
BKOPIHEHUX MOPAJbHHUX I[IHHOCTEH, SKI MOAUISE OUIBIIICTh 1PJAH/IIB 1 K1 OyJIn
3akpirieHi pepepenaymom 1983 poky.

<...> 3Ba)kalouM Ha HA/JA3BUYANHY YYTIMBICTH MOPAJIbHUX T4 €TUYHHUX MMUTAHB, TIPO
K1 MAEThbCs, € MPUHIIMIIOBO JOPEYHUM HAJaTH 1pJAHJICHKIN JepkaBl HMIMPOKUMA
IpOCTIp ISl OLIHKU TOro, 4u OyB 3a0e3medyeHuil cripaBeIMBUN OajaHC MIiX, 3
OJHOTO OOKYy, 3aXHCTOM, 3TiAHO 1pIaHACHKOTO IpaBa, XUTTS IIE HEHAPOHKECHOI
JUTUHU Ta, 3 IHIIOTO 00Ky, KOHKYpYIOY€e MpaBo JABOX MEPIIUX 3asBHULb Ha MOBary
JI0 TIPMBATHOTO JKUTTSA. HaBiTh SKIIO B 3HAYHIN OULIBIIOCTI JepiKaB-wicHIB Pamm
€BpOIH CIOCTEPIraeThCsl TEHICHINS Ha KOPUCTH JIO3BOJIY MPOBEIEHHS aOOpTIB 3
OUIbII MIMPOKOro, HIK B IpJAHACBKOMY MpaBl, Kojla MOTHBIB, 3a3HAUCHUH
KOHCEHCYC HE Ma€ BUPIIIAIBLHOTO BIUIMBY JAJIsi OOMEKEHHS IIUPOKOr0 OLIIHOYHOIO
POCTOPY, KU HafgaHu# AepskaBi. OCKUIbKU HE ICHY€ €BPOMEHCHKOIO KOHCEHCYCY
B NUTAHHI HAyKOBOTO Ta MPAaBOBOTO BU3HAYECHHS MOYATKIB KHUTTS, BU3HAUCHHS
MOMEHTY BIIKPUTTS MpaBa Ha KUTTS 3HAXOJIUTHCS B MEXaX OLIIHOYHOTO MPOCTOPY
JepKaBU. 3BaXKalOUW Ha HEPO3IAUILHUH 3B’ 30K, SIKHI ICHY€ MK IIpaBaMu 3apOJIKy
Ta TpaBaMU MalOyTHBOI MaTepi, BIATOMI SK Jep)KaBaM HANA€TbCS OIIHOYHHMA

115




MPOCTIP B MUTAHHI 3aXUCTY I1Ie HEHAPOHKEHOT JUTHHU, € HEOOX1THUM 3aJIHIIATH IM
TaKO»K OLIHOYHUHN MPOCTIp LIOAO0 TOrO, B SIKMHl croci0 3a0e3neuyBaTu piBHOBAry
MDK IIMM 3aXHCTOM Ta 3aXMCTOM KOHKYPYIOYHMX IPAB BariTHOI KIHKH.

<...> JloBra, ckjajiHa Ta TEPHUCTA TUCKYCId, KA TpUBaA€ B IpiaHii moma0 3MICTy
HAI[IOHAJIFHOTO TIpaBa 3 MHUTaHb abOpTy, MpH3Beia A0 BUHUKHEHHS HACTYIHOIO
BUOOPY: IpJaHJChKE MPaBO 3a00pOHSE MPOBEACHHS B KpaiHi a0OpTIB 3 MOTHBIB
3JI0pOB’s 200 JOCTATKY, ajie 103BOJISA€ JKIHKaM, sIKI Oa)KaroTh 3pOOUTH abopT 3 IUX
MOTHBIB, BHDKIDKaTH 3aKOpJOH 3 Ii€f0 MeToro. Ha 3akoHomaBuoMy piBHI OyIi0
BXKUTO 3aXOJiB ISl PO3MOBCIOJKEHHA 1H(OpMaIii Ta mopaj IMoA0 HasBHHUX
MOKJIMBOCTEH — cepell KMX MOCIYrd 3 a0OpTy 3a KOPAOHOM — Ta 3abe3ledeHHs
MEIUYHOT0 HarJIsay JI0 1 MCHsl MepepruBaHHs BariTHOCTI. BaxiuBa poiib jikapiB B
HaJaHH1 1H(GOpMaIlli Ipo BCl HAsBHI MOXJIMBOCTI, B TOMY YHUCII MOCIYTH 3 abOpTy
3a KOpJIOHOM, Ta IiXHI OOOB’S30K HaJaBaTH BCl HEOOXIAHI MEAWUYHI ITOCITYTH,
30Kpema, IiCIIs IEpPEepPUBaHHS BariTHOCTI, HAISKHUM YHHOM 3TaIyIOThCS B poOOTax
Ta JOKyMEHTaX ATEHTCTBA JOTIOMOTH BariTHHUM, a TaKOX Yy (paXOBHX IUPEKTUBAX
Ha aJpecy MEIWYHMX IMpaIiBHUKIB. J[Bl meprii 3asBHUII HE HABEIH JIOKa3iB TOTO,
o iM OpakyBaiio iHpopmallii a00 HeOOX1AHUX MEIUYHHMX TOCIYT, MOB’SI3aHUX 13
NepepUBaHHAM iXHBOI BariTHOCTI.

<...> TakuM YMHOM, 3Ba)KAalOYW Ha Te€, MO0 B IpraHmali iICHye MOMJIMBICTH IS
KIHOK, HE MOPYUIYIOUM 3aKOHY, BHUIKIDKATH 3aKOPJAOH 3 METOK abopTy Ta
OTPUMYBaTH B IIBOMY 3B’SI3Ky ajeKBaTHY 1HGOPMAII0 Ta MEAWYHI TOCITYyTH B
Ipnannii, ipaaHachka aepskaBa, 3a00pOHSIOYN Ha CBOIH TEpUTOpPIi a0OPT 3 MOTUBIB
310pOB’st a00 OCTaTKy Ha MiJICTaBl MIMOOKO BKOPIHEHMX MOPAJbHUX LIIHHOCTEH
1pJIaH/ICBKOTO HapoJy, HE BHMIIIA 32 MEXI OI[IHOYHOIO MPOCTOPY, SKUM BOHA
BOJIOJIIE B IIMX MUTAaHHAX. TakuM YMHOM, OCKapXyBaHa 3a0opoHa 3a0e3neunsia
CIpaBeUIMBY PIBHOBAary MiX IMPaBOM MEPIIOi Ta IPYroi 3asBHUIL Ha MOBAry M0
MIPUBATHOTO KUTTS 1 MPaBaMU I11e HEHAPOHKEHUX JITEH.

<...> Tperts 3asBHUII 3aKuaNa IpIAHACHKIN JAepKaBi BICYTHICTh IPOIECTYPH, KA
© mo3Bojuia i BCTAHOBUTHM, YW BOHA 3aJ0BOJIbHAJIA yMOBaM JUIsl JIETAJbHOTO
abopty B Ipmannii 3 orysigy Ha pU3MK, SKUM SBISIA AN ii AKUTTA 1 BariTHICTb.
Bona ctpaxnana Ha piaky ¢opMy paky i, AI3HABIIUCH PO CBOIO BAaTiTHICTh, Malia
noOOIOBaHHS 3a CBOE KUTTS, OCKUIBKM BBa)Kajia, 1[0 1 CTaH 30UIbIIYBAaB PU3UK
peLuanBy, 1 1110 BOHA HE 3MOYKE€ OTPUMATH JIIKYBaHHS Bl paky B Ipmanzii uepes
CBOIO BariTHICTh. 3 TOUKHU 30py Cymay, MOXKIJIMBICTG JJIs 3asiBHUIIL 3’ ACYBaTH, IO ii
BariTHICTh CTAHOBWJIA PU3HK IS ii )KUTTS, BOUEBUb CTOCYETHCSI OCHOBOIIOJIOKHIX
LIHHOCTEH Ta KJIOYOBUX ACIEKTIB il MpaBa Ha MOBAry 10 IPUBAaTHOT'O KUTTSL.
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<...> EdeKTUBHICTb €IMHOTO M03aCyJ0OBOTO CIIOCO0Y, SIKHM, 3r1HO MO3UIIIT ypsiay,
MIT OM JJO3BOJIUTH BCTAHOBUTHU TAaKUil PU3UK, a caMe 3BUYANHHI IPOIeC MEITUIHOT
KOHCYJIbTAIlll MK JKIHKOIO Ta 11 Jikapem, MOB’s3aHU 13 HU3KOW mpodieM. [lo-
nepiie, €IUHUN MOTHB, 3 SIKOTO JKIHKa MOXe 3poOutu abopTt B Ipmannii, He
NOPYIIMBINY 3aKOH — PEAJIbHUN Ta CEPUO3HUN PU3HK IS KUTTS Marepi, SKWid
MO)kKe OyTH BIJBEpHEHHUH JIHIIIE MEPEPUBAHHSAM BariTHOCTI — CPOPMYIHOBaAaHUHN B
3arajbHUX TepMiHaX. B ipjaaHAChKOMY MpaBl HIKOJIM HE BU3HAYAIUCA KPUTEPIi 4u
MPOTICAYPH, SIKI O JO3BOJWIN OIIHWTH YW BCTAHOBUTH IIeH pu3uk. KpiMm Toro, He
ICHY€ JKOJTHOT'O MEXaHI3MYy, SIKHI JI03BOJISIB OM pO3TIsSaaTH po301KHOCTI B OIIHKAX
MK JKIHKOIO Ta ii jikapem, ab0o MK BHUCHOBKaMH PI3HHMX JIKapiB, Ta TOXOAUTU
€IUHOTO PIMIEHHS 3 IOTO MUTaHHS. B Takii cuTyarii 3Ha4HOI HEBU3HAYEHOCTI,
Cya 3 OYEBHMIHICTIO KOHCTAaTye, IIO0 KapHl MOJOXKEHHsS 3akoHy 1861 poky
CTaHOBJIATH, MiJ Yac MEIUYHOI KOHCYJbTallll, BIAUYyTHUN CTPUMYIOUHA (PaKkTop sIK
JUTSI JKIHOK, TaK 1 JIJIsl JTIKapiB, OCKIIBKH JIJISl MEPIIUX ICHYE PU3UK KPUMIHAIBHOTO
NEepeclilyBaHHs, a Uil JAPYrMX — KPUMIHAJIbHOTO MEpECHiAyBaHHS 1
JTUCIUTUIIHAPHOTO MTOKAPaHHSL.

<...> Hlono cymoBux mpoueayp, Mpo siKi 3ragye ypsia, KOHCTUTYLIHHUN MO30B 3
METOI0 BCTAHOBUTH, YU TPETS 3asIBHUII Majla Y Hi MpaBo Ha abopT B Ipmanmuii, He
SIBJISIB OW I OCTAaHHBOI €(PEeKTHMBHUM 3aci0 3aXHCTy CBOTO IIpaBa Ha IOBary o
OPUBATHOTO KUTTA. CHUCTEMa KOHCTUTYLIMHOTO CYJOYMHCTBA HE HAJa€ Kparioro
MEXaHI3My JUIsi TOTO, a0W BH3HAYWTH, YW JKIHKA 3aJ0BOJIBHSIE YyMOBaM IS
JeraqbHOro adopTy B KpaiHi, TOOTO BU3HAYUTH, B KO)KHOMY MOJIOHOMY BUIAAKY, 3
HEOOXIIHUMH JI0Ka3aMU — MEPeBaXHO MEAMYHOTO XapakTepy — YU 3asBHULS
3’scyBajia yMOBH, abu 3poOutu JeranbHuil abopT B Ipmanmii. o Toro , Oyno 6 He
30BCIM pPO3YMHO BHMAaraTH BiJ JKIHKM pO3IOYaTH TaKy CKIAAHY HPOIEAYyPY
KOHCTUTYIIIHHOTO TI030BY, KOJM BOHA Ma€ MOXJIMBICTH 3asBUTH, 3 TOUYKHU 30Dy
KoHcTuty1ii, cBOe He3amepedyHe MpaBO HA MPOBEACHHS a0OpTy 3a HAsBHOCTI
HiATBEPAKEHOTO pU3UKY IS ii skuTTs. KpiM TOro, He 30BCIM 3pO3yMiNO, SKUM
YUHOM CYyJOBI OpraHd MOTIJIM OW 3a0e3MeuYnTH BUKOHAHHS yXBajdu, ska O
3000B’sA3yBasia Jiikaps nepepBaty BaritHicTh. 1lo & 10 3ampomoHoBaHOI ypsaoM
MOXXJIMBOCTI ToJaTh, Ha TiAcTaBi 3akoHy Big 2003 poky mpo €BpomehchKy
KOHBEHIIIFO 3 TMpaB JIOJWHHW, IPOXAaHHS MO0 3asiBH IPO HECYMICHICTh Ha
BUKOHAHHS BIJIOBIAHUX IIOJOKEHb, TO IMOJIOHA 3asiBa HE HaKJajajla OM Ha
JeprKaBy HISIKOTO MPABOBOTO 3000B’sI3aHHS 11010 BHECEHHSI 3MIH 10 BHYTPIIITHHOTO
npaBa Ta HE 3yMOBHJIA OM aBTOMATUYHOT BUIUIATH TPOIIOBOTO Bi KO TyBaHHS.
<...> TakuM ymHOM, aHi MpPOUEC MEAUYHOI KOHCYJbTalli, aHl 3rajjaHl ypsJoM
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CY/ZIOBl TI030BH HE SIBISIIOTH CO00I0 €(PEeKTHUBHY 1 JOCTYIIHY MpOIEaypy, sSKa O
YMOKJIMBUJIA JIJISl TPETHOT 3asiBHULII BCTAHOBJICHHS (paKTy ICHYBaHHS, B 11 BUNAJIKY,
mpaBa Ha TMpoBelAcHHS abopty B Ipnanmii. HeBusHadeHiCcTh, fKa TOpPOKEHA
HEBUKOHAHHSIM Ha 3akoHoAaB4YoMy piBHI ctaTTi 40.3.3, a 0COOIMBO BIJCYTHICTIO
e(EeKTUBHUX 1 JOCTYMHUX MNPOUEAYp, AKI O YMOMJIMBWIM AJI1 TPEThOi 3asBHUIIL
3’CyBaHHs HAsIBHOCTI, B 1i cHTyallii, mpaBa Ha abOpPT Ha MiJCTaBi IIi€l CTaTTi,
npu3Besia B LI KOHKPETHIH copaBl A0 SBHOTO MNPOTUPIYYUS MIK TEOPETHUYHO
BU3HAHMM 3a JKIHKaMH IPaBOM poOWUTH abopT B IpiaHmii y BUIMMaaKy HasSBHOCTI
HIATBEPAKEHOTO0 PU3UKY Il IXHBOTO OJKUTTS Ta KOHKPETHUMHU peanisiMu
3aCTOCYBaHHSI I[bOTO TpaBa. JKOJHOTO MEPEeKOHIMBOrO MOSACHEHHS HE OyJI0 HaJaHO
Ha BHUIMPABJAHHS BIACYTHOCTI MexaHI3My 3ajisHHsA ctarTi 40.3.3, monpu BU3HAHHS
HEOOX1THOCT1 MPOSICHUTH MPABOBY CUTYAIIilO B IbOMY BIJIHOIIEHHI. B micymKy, He
YXBAJIMBUIM 3aKOHOAABUYMX YH PErJaMeHTHHMX IOJIOKEHb, SIKIi O 3ampoBaguiIu
JTOCTYHHY 1 €heKTUBHY TPOIIEAYPY, 3a JOIMIOMOTOI0 SIKOi TPETS 3asBHUIIS MOTJIa On
3’sCYyBaTH MOKJIMBICTh UM HEMOJKJIMBICTD JJI HE1 poOUTH abopT B Ipnannii, BiaaHi
OpraHd He JOTPUMAJId CBOTO MO3UTHUBHOTO 3000B’si3aHHS 3a0€3MEYUTH 3asBHUIIL
e(eKTUBHY MOBAary 0 ii IPUBATHOTO KHUTTS.

<...> Cyn 3a3HaumB, mo Iprnanzis 3a0e3neunsia JOTPUMAHHS KOHCTUTYLIMHOTO
mpaBa Ha 3akKOHHMHN aOopT. BigmomimHo, Oyno mopymieHHs cTarti 8 (IIpaBo Ha
NoBary J0 MPUBATHOIO Ta CiMeNHHOro kuTTs) KoHBeHLIi m010 3asaBHUL, B SKOi
crioctepiranack pemicis ¢dopmu paky (Cyn MOCTaHOBUB, IO HE OYJIO MOPYIICHHS
CTaTTi 8§ CTOCOBHO JIBOX 1HIIUX 3asBHUIIb), OCKLJILKKM BOHA HE MOTJIa JOBECTU CBOE
IpaBO Ha 3aKOHHUM abopT HI B CyJax, HI B MEAMYHMX CIykKO0ax, HasBHUX B
Ipnanaii. Cyn 3a3HauMB, IO HEBU3HAUEHICTh, sIKA CYMPOBOJKYBaia MPOIEC
BCTAHOBJICHHSI TOTO, YW BAriTHICTh >KIHKA HOCHWJIA 3arpo3y U il JKUTTA, 1 IO
3arpo3a KPUMIHAJIBHOTO TEPECHTiayBaHHSA, Mamu €()EeKT «3HAYHOTO HETaTHBHOTO
BILJTUBY» SIK Ha JIIKApiB, TaK 1 HA *KIHOK, SIKUX 11€ CTOCYBaJIOCh.

Pimennss €Bponeiicbkoro cyay 3 npas JoauHu y cupasi Ternovsky v.
Hungary Bix 14 rpyans 2010 poky (sums2)*®

<...> 3agBHHUIIS CKapXujlach Ha BIJIMOBY y MOXJIMBOCTI HapOJKyBaTH BJIOMa,
CTBEP/IKYIOUH, IO 3aKOHOM (haKTUIHO HE PEKOMEHTyBAJIOCH aKyIIEpPKaM Ta 1HIITUM
MEIWYHUM  TIpalliBHUKAM  JomoMaraTd i, OCKUJIbKM 1M  3arposKyBajio

'3 [OBHAM  TEKCTOM  pIilIGHHS  MOXHA  O3HAOMHTHCS 33  [OCHJIAHHSM:
http://geboortebeweging.nl/wp-content/uploads/2015/10/Ternovsky-v-Hungary.pdf.
[Tepexnaneno ykpaincbkoro Onenoro ['paboBchKoI0.
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NepeciIiIyBaHHs.

<...> Hacamnepen Cyn Bif3Hayae MO3UIIIO ypsiay IpO Te, 110 3asiBa CTAaHOBUTH
actio popularis 3 ormsgagy Ha BIiACYTHICTh OyAb-KMX KOHKPETHHMX il 110
BIJIHOIICHHIO JI0 3asiBHMUIIL, K1 O cpUuMHUIM 11 mkoay. OaHak, ik BOA4aeTbes 3
oOCTaBHH CIpaBH, BOHA OyJja BariTHa HAa MOMEHT I0Jayl CKapTy 1 XOTi1a HApOAUTH
TUTUHY BIoMma. 3a Takux oOctaBuH CyJn BBaXkae, IO 3asBHULS MOXeE
CTBEP/KYBAaTH, 110 € )KEPTBOIO MOPYIIEHHS CBOTO Mpasa 3a crarrero 8 KonBeHii B
CIJIy CaMoro ICHYBaHHS OCKap)KyBaHOTO 3aKOHOJABCTBA, HAaBITh SKIIO IO
BIIHOIIICHHIO JI0 HET 1 He 3/1MCHIOBAINCH OY/Ib-5K1 KOHKPETHI Jii.

<...> HacrynHe mnuTaHHS, sK€ MOTPIOHO PO3TJISHYTH, CTOCYETHCSA TOTO, YU
CTAaHOBUTh OCKAap)KyBaHE 3aKOHOJABCTBO BTPYYaHHS Yy 3A1MCHEHHS IIpaB,
rapaHTOBaHMX 3asBHHUII cTaTTero 8 § 1. «IIpuBaTHE XUTTS» € MUPOKUM TEPMIHOM,
SKUW, cepell I1HIIOr0, OXOIUIIE acHeKTH (I3UYHOT Ta COLIAIBHOI 1AEHTUYHOCTI
JIOJIMHU, BKJIFOUAIOUM MTPaBO HA OCOOMCTY aBTOHOMIIO, OCOOMCTICHUI PO3BUTOK Ta
CTBOPEHHSI 1 PO3BUTOK CTOCYHKIB 3 1HIIMMU JIFOJJbMHU Ta 30BHIIIHIM CBITOM, 1 BOHO
BKJTIOYa€ B ceOe IpaBo Ha MOBary JI0 pillieHb SK PO Te, MO0 cTaTh 0aTbKOM, TakK i
npo te, o6 HUM He ctaTu. [loHATTa cB0OO U nepeadayvae nesaKy Mipy BUOOpy mij
yac 1i 3nificHeHHs. [IoHSITTS 0cOOMCTOT aBTOHOMIT € OCHOBOTIONIOKHUM TIPHHITUTIOM,
IO JISKUTh B OCHOBI TIlyMaueHHs rapaHTii ctarti 8. Tomy mpaBo, 1[0 CTOCYETHCS
pillieHHsI CTaTU 0aTbKOM, BKJIIOUYAa€ B ceOe mpaBo Ha BUOIp 0OCTaBHH, 3a IKUX 0c0o0a
BHpimrye ctatu 6atbkoM. CyJ1 BBaXKae, 0 YMOBH HAPOKEHHS TUTHHU O€3TEPEIHO
€ YaCTUHOIO MPUBATHOTO JKUTTS JJIS LIJIEH [IOTO MOJIOKEHHS;, YPsII HE OCKap>KyBaB
poro. CyJ1 3a3Havae, 10 3assBHUI HE Majia TIEPEIIKO T sIK TAKUX JJIT HapOHKCHHS
TUTUHU BAOMa. TUM HE MEHI, BHOIp IMOJ0 HAPOJDKECHHS IUTHHU BJIOMA, SK
npaBuwiio, mepeAdavae ydacTb MeIUYHUX (DaxiBLIB; CTOPOHUM HE OCKap>KyBaJu
nporo mnpumymieHHs. Ha nymky Cyay, 3aKOHOIABCTBO, fKE€, MOXKJIHBO, €
MEepPenKko00 Uil ThX (axiBIIB, fAKI 1HAKIIE MOrjau O OyTH TOTOBI HaJIaTH
HEOOX1JJHY JI0NIOMOTY, CTAHOBUTh BTPYYaHHS y 31MCHEHHs I[paBa Ha IOBary 10
MPUBATHOTO KUTTS TAKUX MallOyTHIX MaM, SIK 3asBHUIIS.

<...> Jlns Toro, mo0 BCTaHOBJICHE BUIIE «BTPYYAHHs» HE MOPYIILYBaJO CTATTIO &,
BOHO MOBHHHE B MEpITy 4epry OyTH «3TiIHO 13 3akoHOM». Cyj BBaxae, 1o BUpPa3
(BT1IHO 13 3aKOHOM» TOCHJIAE€THCS HA T€ K CaMe TMOHATTS 3aKOHHOCTI, Ha SKe
KoHnBeH1iss mocwiaerbcst 1 B OyIp-fIKMX IHIIMX CBOIX IIOJOKEHHSX LUISIXOM
BUKOPUCTAaHHS THX caMUX a00 > TMOMIOHWX TEPMIHIB YW CIIOBOCHOJIYYCHb,
HaIPUKIIAd, «3aKOHHUX» (OOMEKEHb) Ta «BCTAHOBJICHI 3aKOHOMY, 1110 MICTATHCS B
yactuHax Apyrux crareil 9-11. Ilonarrs 3akoHHocTi 3a KoHBEHIli€0, OKpIM
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BIJIMOBITHOCTI HAIIOHAJIBHOMY 3aKOHOJABCTBY, TAaKOX BKJIIOYA€ Taki SKICHI
BUMOTU JIO HAI[IOHAJBLHOI'O 3aKOHOJABCTBA, SK Iepen0ayyBaHICTh 1, B IJIOMY,
BIICYTHICTB cBaBiusa. Cyj 3a3Havae, 110 BiH BCTAHOBUB, 1[0 caMe 3aKOHOJIaBCTBO
CTAaHOBUTH BTPYUYAHHs Y MPABO 3asBHULIl HA MOBary A0 ii NPUBATHOTO >KUTTS, aJie
BBaXKa€, 110 L€ BUCHOBOK HE BHKJIKOYAE MOKJIMBOCTI PO3IJISIAY MUTAHHS IPO TE,
Yy BIJAMOBiJana SKICTh 3aKOHOJABCTBA BHUMOTAM CIIOBOCIIOJIYYEHHS «3TITHO 13
3aKOHOMY, 1110 MICTUTBCSI B YaCTHHI JIPYT1i CTaTTI 8.

<...> Cyn BBakae, IO B TUX BUMAJKaX, B AKUX BUOIp MIOA0 3A1MCHECHHS MpaBa Ha
MOBAry Ji0 MPUBATHOT'O KUTTSA 31HCHIOETHCS B 3aKOHOAaBYO BPETyJiboBaHii cdepi,
Jiep)kaBa TOBHMHHA 3a0e3MeuyBaTd HAJeKHUN 3aXHUCT LIBOTO IpaBa B paMKax
3aKOHOJIaBUMX TIOJIOKEHb, 30KpeMa, MUIIXOM 3a0€3MEeUYeHHs] JOCTYIMHOCTI Ta
nepen0ayyBaHOCTI 3aKOHOAABCTBA, 110 HAAACTh OKPEMHM OCO0AM MOXIJIHMBICTh
BIJIMOBITHUM YMHOM KepyBaTH CBOiMM disiMu. [[ilicHO, B IIbOMY IJIaHI JeprKaBa
KOPUCTY€ETBCSI IIUPOKOIO CBOOOJOI0 PO3CYAy, OJHAK PpEryJIOBaHHS Mae
3a0€3MeUUTH HAJICKHUM OanaHC MiX I1HTEpecaMH CYCHIIbCTBA Ta BIAMNOBIIHUM
npaBoM. 1[0 cToCyeThCs MUTaHHS JOMAIIHIX TIOJIOTIB, SIKE CIIJ PO3TIAIATH B
SIKOCT1 TUTAaHHSI 0COOMCTOro0 BUOOpPY MaTepi, IIe 03Hayae€, 110 MaTH Ma€ MpaBoO Ha
3aKOHOJIaBY€ Ta OpraHi3alliiHEe CEPEelOBHILE, SIKE AO3BOJIUTH il 3I1HCHUTH CBIU
BUOIp, OKpIM BHUIMAJKIB, KOJW 1HIII TpaBa BHUKIMUKAIOTh HEOOXITHICTh Y
BIJIOBITHUX OOMexeHHsAX uboro mpaBa. Ha nymky Cyny, mpaBo Ha BuHOIp Y
MATaHHSIX HAPOJDKCHHS AITEH BKJIIOYAE B ceOC MPaBOBY BH3HAUYCHICTH IIOJIO TOTO,
110 BUOIp € 3aKOHHUM 1 HE MIAJAra€e NpsIMUM a00 OIMOCEPEIKOBAHUM CAHKIIISIM.
Bognouac Cyn ycBiaoMIIIO€, 110 32 BIACYTHOCTI NEPEKOHJIMBUX JIOKa3iB Y
MEIWYHIM HayIll ICHYIOTh JUCKYCIi IOJI0 TOTO, YA HECYTh IOMAIHI IOJOTH, 3
TOYKH 30PY CTATUCTUKH, 3HAUHO OUIBIII PU3UKHU, HIK TIOJIOTH B JIIKApPHI.

<...> VY namii cnpaBi Cyn Oepe mn0 yBarm Te, IO HAPODKCHHS JIUTHHU
PEryJIoe€ThCs HE JIMIIE CHUCTEMOI0 TPOMAJCHKOI OXOpPOHHM 370pOB’s, ane W
CHUCTEMOIO collianbHOro 3axucTy. 3a KoHcTuTyli€o, oxopoHa 310pOB’S Ta
coIfiajJbHe 3a0€3MeUCHHS 3MIMCHIOEThCS YEpe3 CHCTEMY COIialbHUX ycTaHOB. Ha
nymky Cyny, Takuil KOHCTUTYUIMHMA OOOB’A30K BHUIPABIOBY€E 1CHYBaHHS
IIPABOBOT'0 PETYJIOBAHHS, SIKE O HaJEKHUM YMHOM Opajo J0 yBaru mpaBo BHOODPY
Marepi.

<...> Cyn 3a3Hayae, mo crarti 15 ta 20 3akoHy npo 0XopoHy 310poB’st 1997 poky
BU3HAIOTH TPABO TMAIll€HTa HA CAMOBH3HAYEHHS B KOHTEKCTI HaJaHHA MEIUYHOI
JIOTIOMOTH, B TOMY YHCJ TpPaBO BIAMOBUTUCH BiJ TEBHUX BHUJIIB JIIKYBaHHS.
Boanouwac crarts 101(2) IloctanoBu ypsay Ne 218/1999 nepenbauae cankiii asns
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MEUYHUX TMPaIIBHUKIB, sIKI 3aiMal0ThCsl TPO(PECiiiHOO AISIBHICTIO Yy CIIOCIO, 1110
HE BIANOBIZA€E 3aKOHY abo ymoBaM ixHboOi JineHnsii. Ha gymky Cynay, 11 npaBoBi
MOJIOKEHHSI MOXKHA PO3TIIAATH K Takl, IO Cynepedarh OJHE OAHOMY B MUTaHHI
HaJaHHS JOMOMOTH NpH 31MCHEHHI JOMAIIHIX MOJOTIB - Y MUTaHHI, SIK€ B PELITI
3QJIMIIAETHCS HEBPETYJIHOBAHUM 32 YTOPCHKUM 3aKOHOJIABCTBOM. Y I[bOMY 3B’S3KY
Cyn 3a3Hauae, 1O ypsj BU3HAB, IO NPWHAWMHI B OJHOMY BHHIAAKy OYJIO
MOPYILICHE TMPOBA/PKEHHS BIJHOCHO MEIUYHOTO TIpalliBHUKA, SKWAWA HaJaBaB
JOTIOMOTY TIpH 3IWCHEHHI JOMAIlHIX moJjioriB. BiH Takox Oepe m0 yBaru i
noctaBiieHe ypsaoBi 3akoHoM Ne CLIV 2009 poxy 3aBmaHHS BpeTyJIIOBaTH 11€
NUTAaHHS B MOCTAHOBI. TWMM HE MEHI, CTOPOHHU TOTO/KYIOTHCSA, IO BiAMOBIIHI
MPaBOB1 TIOJIOXKEHHSI JI0 CHOTOAHI INe HE OyNHM TNPHIHATI, X04a Ypsa 1 BHU3HAB
HEoOX1HICTh y HuX. L1 MipkyBaHHs 103BoJisAI0TE Cyay 3pOoOWUTH BHCHOBOK, IO
MATaHHS MEJAWYHUX TPAIliBHUKIB, SKI HAJalOTh JOMOMOTY TpH 3IIMCHEHHI
JIOMAIITHIX TI0JIOT1B, OTOYEHE MPABOBOI0 HEBU3HAYEHICTIO, SIKa MOYKE TIPU3BECTH 0
cBaBUUIA. Bigrak, BBaxkatu, 1O MaillOyTHI MaMH MOXYTb O€3MEepPEIIKOIHO
KOPHUCTYBATUCh TAaKOIO JOIIOMOTOI0, HE MOKHA, OCKUIbKHY B cuity [loctaHoBu ypsay
Ne 218/1999 Tta BincyTHOCTI cnienu(iyHOTO 3aKOHOJIABCTBA, SIKE O PEryroBajo 1e
NUTaHHS B LIJIOMY, MEAUYHI MpPAI[iBHUKH, Kl OaXaloThb HaJaBaTH JOMOMOTY IIiJl
yac JIOMAIlIHIX TIOJIOTIB, 3HAXOAATHCS B TOCTIHHIN HeOe3melll MPUTATHEHHS 0
BIJINIOBIJIAJIbHOCTI. BiJICYyTHICTh MPaBOBOi BU3HAYEHOCTI Ta HeOe3neka, 10 MOocTae
nepes MeIUIHUMHU (axiBIIMHA, OOMEXXYIOTh MOKJIMBOCTI 3asBHUII TIPU BUPIIICHHI
NMUTAHHS Ha KOPUCTHh JoMariHix mojoriB. Ha nymky Cyay, Take MNOJ0XKEHHS
HECYMICHE 3 MOHATTAM «IIepe0adyBaHOCTI» , 4 OTHKE, 1 «3aKOHHOCTD».

<...> Cya BCTaHOBHUB, IO 3asABHHI)T (PAKTHYHO HE MOTJIa BIILHO OOMpaTH
MOXJIMBICTH TOJIOTIB BJIOMAa, BHACIIAOK MOCTIMHHUX 3arpo3 B IMEpPEeCiilyBaHHAX, 3
SKAMH CTHUKQJINCh MEIWYHI TIPaIliBHUKK Ta BIJACYTHOCTI CIEMIaJIbHOTO Ta
BCEOIYHOT0 3aKOHOJABCTBA 3 IILOTO MPHUBOAY, Y MOPYIICHHS CTarTi 8 (IMpaBO Ha
MOBAry JI0 MPUBATHOTO Ta CiIMEWHOTO KUTTsA) KoHBEHITI1.

Pimennsi €Bponeiicbkoro cyay 3 npas JioauHu y cnpasi Konovalova v.
Russia Bix 9 sxoBTHs 2014 poxy (sumsz)>°

<...> 3asgBHULA CKap>KWJIaCh HA HECAHKIIOHOBAHY MPUCYTHICTh CTYACHTIB-MEIUKIB
nij 4ac ii MmoJsioriB, CTBEPAXKYIOUHM, II0 BOHA HE JaBajia MHUCbMOBOI 3TOJU Ha Te,
o0 Ha Hei AUBHUIINCH, 1 Oyma Maibke 06e3 CBIOMOCTI, KOJIM 1l CKazaM MpO TaKy

3 [OBHHM  TEKCTOM  pilICHHS  MOXXHA  O3HANOMHTHCS 33  MOCHIAHHSM:
http://hudoc.echr.coe.int/eng?i=001-146773. TlepeknaneHo ykpaincbkor Onenoro ['paboOBCHKOIO.
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3rofy.
<...> Cya BCTaHOBUB, 110 MaJIO MICLI€ MOPYIIEHHs CcTarTi § (IpaBO HA MOBAry a0
mpuBaTHOrO Ta ciMeiHoro uTTs) Konpenmii. Bin 3a3HaumB, 30KpeMa, IO
BIJIMOBIIHE HAIIOHAJIbHE 3aKOHOAABCTBO B MEP10] HAPOKCHHS JUTUHU 3asIBHULIL —
1999 — He MICTWIIO KOJHMX TapaHTIB JUIS 3aXUCTY IpaBa Ha MPUBATHICTH OATHKIB.
Takuit ceplo3HMM HEAOJIK TOCWIIOBABCS MpolLEeaypaMud JKapeHb 1010
OTpPUMAaHHS 3TOJIM BiJ MAIll€EHTIB Ha Te, 100 OYTH BKIIOUYEHUMHU JO KITHIYHUX
HAaBYAJIBHUX IMPOTPaM T Yac IXHHOTO JIKyBaHHS. 30KpeMa, JiKapHSIHI OyKIIeTH,
SK1 TTOBITOMJISUIM 3asIBHUILIIO TIPO ii MOMIIMBE BKIIFOUEHHS 10 HABYAJIbHOT IPOrPaMH,
OyiM pO3IUIMBYACTUMU Ta iX 3MICT OyB B 3arajbHOMY IpEJCTaBICHHUM iil y Takui
c1oci0, M0 BOHA HE MaJjia 1HIITOTO BUOODY.

Pimennss KomirTery 3 JikBigamii iuckpuMiHamii momo kiHOK y cnpasi
Mapisa ge Jlypaec na Cina IlimenTen nporun bpaswiaii Big 25 aunuasa 2011
poxy (sumsz)®

<...> Ammniga CinBa [limenten Teiimeiipa, rpomansuka bpazumnii adhprukaHCbKOTO
NOXO/DKeHHs, Hapoawnacs 29 BepecHs 1974 poxy. Bonma Oyma oapyxeHa i
BuxoByBaJsia oHbKY, A.C.II., sika Hapoaunacs 2 nuctonana 1997 poky.

11 nucromama 2002 poky mani ga CinBa, BIJYYBalOUM CUJIbHY HYJOTY 1 OUIb Y
KWBOTI, 3BepHYyJach A0 MeauuHoro 1eHTpy «Kazami Cayai Hocca Cenbitopa i
['nopis a1 bendopa-Pomy» (nami — «meauunuii ieHTp»). B 11eit yac BoHa Oyna Ha
[IOCTOMY MICSIII BariTHOCTi. AKYyLIEp-T1HEKOJIOT, KU 1 OTJIAHYB, BUMIUCAB il JIKU
Bi HyAo0TH, BiTamiH B-12 1 mpemapaTt micieBoi aii ais JiKyBaHHS BariHAJIBHOI
1H(eKIii, TPU3HAYUB il B SKOCTI 3aX0J1IB 0O0EPEKHOCTI CTAHIAPTHI aHAJI3U KPOBI1
Ta cedui Ha 13 mucromaga 2002 poky i BignmpaBuB maHi ga CiaBy gomomy. Bona
HeraifHO rmoyvajia mpuiMaTy BUMHMCAHI 1H JIIKH.

VY mnepiog 3 11 mo 13 nucromama 2002 poky cran mnani jga CiaBH 3HA4YHO
noripmmBcs, 1 13 aucronama 2002 poky BOHA BiAmpaBuUiiacs B MEAUYHUN IIEHTP
pa3oMm 31 CBO€IO MaTip 1o, 1100 MOTPANUTH Ha OTJIS] 10 aKyIIepa-TIHEKOJIora, SIKUi
NpU3HAYUB B3ATTS aHaTi3IB KPOBI Ta ceyl. AKYIIEpP-TIHEKOJIOT TpPUUHSIB i1 B
MEIUYHOMY LEHTP1 Ta OMJISIHYB 11 0 8 rof. 25 XB.

VY mnonoroBomy BiaaiieHHI naHi Aa CuUIBy OIVISIHYB IHIUMHM JIIKap, SIKAA HE 3MIT
BUsIBUTH cepueouTTs mwioay. Jlo 11 rox. 00 xB. 11e MATBEPAWIO yIbTPa3BYKOBE

% 3 noBHMM  TeKCTOM  pIlICHHS  MOXKHA  O3HAMOMHTHCS 33  IIOCHJIAHHSM:
http://juris.ohchr.org/Search/Details/1701. ITepekianeHo ykpaiHChbkor0 AHApieM MaTaToMm.
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JIOCITIKEHHS.

Jlikapi MEAMYHOTO IEHTPY MOB1OMIIIK TaHi ja CuiBa, 110 1 HoTpiOHO NPUNHATH
MEIWYHI TIpenapaTy JJIs TOTO, MO0 CTUMYJIIOBATH HAPO/KEHHS MEPTBOTO TUIOMY, 1
noyajny CTUMYJIIOBaTU mepemu npuonusno o 14 roa. 00 xB. o 19 rox. 55 xs.
naHi ga CuiBa Hapoauia 27-TH>KHEBY MEPTBY AUTHHY. Binpasy micis nporo y Hei
3aIaMOPOYMIIaCh CBIJIOMICTb.

14 mucronana 2002 poky, Mo 3aKiHYEHHIO OJU3bKO 14 TOJIMH MICHs TOJIOTIB, MaH1
na CinaBi 3poOuIM Xipypriyae BUCKOOTIOBAHHS, 100 BUIATUTH 3aTUIIKHA TUTAIICHTH
1 mocniay. Ilicnsa uporo ii cTaH NpoAOBXKYBaB MOTIPIIyBAaTUCS (CUIIbHA KPOBOTEUA,
OMtoBaHHS 3 KPOB'10, HU3bKUN KPOB’SIHUH THUCK, 3allaMOpPOYCHHS CBIJJOMOCTI Ta
KpaiHsa (i3uyHa cIa0KICTh MPOTSATOM TPUBAJIOTO Yacy, HE3AATHICTh KOBTATH 1KY).
Martu 1 40I0BIK MOKIMHOT HE BIIBIJJaJIM B TOW JIEHb MEIMYHUM LIEHTP, MOKJIABIIUCH
Ha OTpUMaHi TeJeOHOM 3ameBHEHHs B ToMy, mo maHi na CinBa modyBae cebe
noope.

3a TBepKEHHAM aBTOpKH, 15 nmucronana 2002 poky y nani ga CuUIBH 11€ CUIIBHIIIE
MaMOPOYMJIaCh CBIJIOMICTh, 30epiraBcsi HHU3BKHM KPOB’STHUM THCK, TPHUBAIN
0JIFOBOTa Ta KpoBOoTeua 1 Oysio yckiagHeHO auxaHHs. CHiBpOOITHUKH MEIUYHOTO
IIEHTPY BUKOHAJH MYHKI[II0 YePEBHOI MOPOKHUHM, ajie KpOBl HEe BUABWIH. [laHi na
CinBa oTpuMyBaja KMCeHb, IUMETUIMH, MAHITOJ, AEKAIPOH 1 aHTUO10TUKH. JliKapi
NOSICHWIN 11 MaTepi, MO il CUMIOTOMHU BIAMOBIJAIOTH CHUMIITOMAaM S>KIHKH, SIKa
HIKOJIM HE OTpHMYBaja JOMOJIOTOBOI JOMOMOTH, 1 10 1l HEOOXigHEe MepeTuBaHHs
KpoBi. Ha niboMmy eTamni mMaTu BHKJIMKaia 4oJjioBika maHi ga CiaBH, SIKMM MOiXaB y
meauuauil neHtp. O 13 roxa. 30 xB. cHiBpOOITHHKM LIEHTPY, HE 3HAMIIOBIINA B
HBOMY MEIMYHOT KapTH BariTHOI, 3alIUTaIMN Mpo Hel y marepi nadi ga CijiBu.

Jlikapi MEIWYHOTO UEHTPY 3BEpPHYJHUCA JI0 OUIbII BEJIUKUX JIIKApeHb SK
JIepKaBHUX, TaK 1 MPUBATHUX, 3 MPOXaHHAM mpuitHATH TaHi ga CinBy. BigbHe
MICLIe BUSIBUJIOCS TUTbKM B MYHIIIMnanbHiM JikapHi «XKepanai Hosa-Iryacy», ane us
JiKapHS BIJIMOBHWJIACh HAJATH CBI €IWHUMABTOMOOUIH IIBUIAKOI JTOMOMOTH JIJIS
HEraifHOrOTPAaHCIOPTYBAaHHS XBOPOi. Ii MaTW 1 YONOBIK He 3MOINIM 3aMOBHUTH
NPUBATHUN aBTOMOOUIb MIBUJKOI JOMOMOrH, 1 maHi ga CiaBa MpoOTArOM BOCHMU
TOJIMH YeKaJla aBTOMOO1Ib MIBUAKOI JOMMOMOTH JJIsl TIEPEBE3CHHS 10 JIIKapHi, MpH
IbOMY TPOTSTOM OCTaHHIX JIBOX TOJMH BOHA nepelyBana B KPUTUYHOMY CTaHl 3
BUPAKCHUMU KIIIHIYHUMU CUMIITOMaMH KOMHU.

Ha moment mpuOytTs mani mpa CiiBH B JIKapHIO B CYNPOBOJI JBOX JIKapiB 1
yosioBika 15 mucronana 2002 poky o 21 roa. 45 XB. y Hel ciocTepirajvcs 3HUKEHa
TeMrepaTrypa Tila 1 TocTpa JWXalbHa HEJIOCTATHICTH, Taka KIHIYHA KapTHHA
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CyMiCHA 3 CHUHAPOMOM JIUCEMIHOBAHOTO BHYTPIIIHBO CYJAMHHOTO3TOPTaHHSI.
KpoB’ssHuif THCK NallieHTKX BIaB JO HYyJsd, 1 i MOTpIOHO OyJ0 MPOBECTU
peaHimaliiro. Y JKapHi i THMYacoBO BHUAUIMIM YacCTUHY MPHUMIIIEHHS Y
BECTUOIOJI peaHIMaliHOTO BII/INIEHHS, OCKUIBKH BIJIbHUX MICIb HE OYJI0.
MenuuHi npaniBHUKKA HE NPUBE3NM JI0 JIKAPHI MEAUYHY KapTKy MallI€HTKH.
3aMICTh IILOTO BOHW KOPOTKO BUKJIAJIN 11 CAMIITOMH JIIKYIOUOMY JIIKApPIO.

16 nucronana nani Aa CinBy BijBizana ii Mmatu. [lanientka Oyna Onina; Ha ry0ax 1
Ha onexi y Hei Oyma kpoB. CmiBpoOITHUKM JIIKapHI BIANpaBWIA MaTip THaHl aa
CintBu B MEIUYHUHM IIEHTP 3a i MEIUYHOIO KapToro. Y MEIUYHOMY LIEHTpl MaTh
MaIl€EHTKY 3aUTYBAJIH, JIJIS 9OT0 i MOTpiOHA KapTa, 1 3SMYCHIIA YEKATH.

16 muctomaga 2002 poky o 19 roxa. 00 xB. mani ma CinBa momepna. OditiifHOO
NPUYUHOID CMEPTi, BCTAHOBJCHOI TPH PO3THHI, OyJI0 MIIYHKOBO-KHIITKOBA
KpOBOTeYa. 3a CIOBaMU JIKapiB, BOHA OyJ0 BUKJIMKaHA HAPOKEHHSM MEPTBOTO
10Ty .

17 nucronaga 2002 poky Ha mpoxaHHs JikapHi MaTip maHi ga CiiBH 3HOBY
BHUpYIIWJIA B MEIWYHUN LEHTP, 1100 3a0paTh MeAWYHI JOKYMEHTH TOHBKH. Jlikapi
MEIUYHOTO IEHTPY CKa3aH i, IO Uil 3HAXOIUBCS B yTPOOi MEPTBUM MPOTITOM
JEKUTBKOX JHIB, IO 1 CTAJ0 MPUYUHOK CMEPTI.

3rigHo 3 Matepianamu cupasy, 11 moToro 2003 poky vonosik nani ga CiiBu nojan
M030B TPOTH OpraHiB OXOPOHU 3I0POB’S MPO BIAIMIKOTYyBaHHS MarepiajabHOI Ta
MOPAaJbHOI IIKOIH.

ABTOpKa cTBepakye, 1o ctarts 2 KonBeHuli mpo JIKBIJALIIO BCiX ¢Gopm
JUCKpPUMIHAIIT [IOAO JKIHOK BHUMAara€ HEBIJKJIAJIHUX 3axXO/diB 3 JIKBIJAIli
JTUCKPUMIHAIIT 1010 JKIHOK, BU3HA4YeHoi1 y ctarti 1 miei KonBeHIi, y Bumagkax
MOPYIICHHS TIpaBa >KIHKM Ha JKUTTSA BHACIIIOK TOTO, IO HE 3a0e3MeuyeThes
Oe3IeKa KIHKH 1] Yac BariTHOCTI Ta IIOJIOT1B.

ABTOpKa cTBepakye, o crarta 2 (¢) KoHBeHIii BumMarae He TIUIbKM HPAaBOBHUX
3aX0JIiB MO OOpOTHOI 3 NHCKPUMIHAINIEI, aje W 3a0e3MeUeHHS HEBIIKIATHOI
MPaKTUYHOI peanizarii 1mux 3axodiB 1 mpaB. KoMmiTeT BCTaHOBHB, IO JCp)KaBU-
y4acHUIIl TIOBUHHI 3a0€3Me4yBaTH, 1100 SIK 3aKOHO/aBYl Ta BUKOHABY1 3aX0JIU, TaK
1 TIOJIITHKA BIJIOBIAIA 3000B’I3aHHIM JTOTPUMYBATHCS, 3aXHUINATH 1 3MIMCHIOBATH
IpaBoO KIHOK Ha OXOPOHY 3JIOPOB’S, a TaKOXX IOBHHHI BIIPOBAKYBaTH CHCTEMY,
mo 3a0e3neuye e(peKTUBHMM CyAOBHH 3axucT. HeBUKOHAaHHS 1€l BHMOTH
ctaHoBHUTH mopymieHHs ctaTTi 12 Konsenmii. Kpim toro, Komiter 3a3HaumB, 110
CHA TPUAUIATH OCOOIMBY yBary motpebdaM 1 mpaBaMm y cepi 0XOpOHHU 370pOB’si
KIHOK, 10 HAJIeKaTh 0 BPa3IWBHUX 1 HE3aXWINCHUM TPYM, 1 IO B OOOB’SI30K
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JIKBIAYBATH JUCKPUMIHAIIIO MpU 3a0€3MEeUeHH] JOCTYMHOCTI OXOPOHH 3JI0POB’S
BXOJIUTHh 1 OOOB’A30K BPaxOBYBATH B3a€EMO3B’A30K MIXK OXOpPOHOIO 3J0pOB’S 1
COITlaJIbLHUMHU YMHHUKAMU, K1 Pi3H1 IS pI3HUX TPYII KIHOK.

3a TBEpHKEHHSIM aBTOPKH, 3000B’SI3aHHS Y cepl OXOPOHH 310POB’sl BIAMNOBIIHO
no crareit 2 1 12 KonBeHuii € 0e3nocepeHbO0 3aCTOCOBHUMU, OCKUIBKM ITpaBa Ha
KUTTS 1 HEAUCKPUMIHALIIO O€3MOoCcepeIHbO 3MIMCHUMUMHM 1 iX MOPYIIEHHS
noTpeOyloTh HEraHOro BTpydaHHs 3 Ooky jepxaBu. [locunarouuch Ha
MiKHapoaHUN MaKT MPO E€KOHOMIYHI, COIIaJbHI Ta KyJIbTYpHI IIpaBa, aBTOpPKa
CTBEpKYE, 10 3000B’si3aHHS «3a0e3mevyyBaTH» MIANATAIOTh HEBIAKIAAHOMY
BUKOHAHHIO 1, Ha BIAMIHY BiJl 3000B’Si3aHb, 110 CTOCYIOTbCSI «BU3HAHHS», HE
MOXYTb 3/IIICHIOBATHUCS TIOCTYTIOBO.

Sk Bka3ye aBTOpka, bpasmiis He 3a0e3neunsia JOCTYN A0 SIKICHOI pOAOIIOMOUYI,
MOPYIINUBIIIM TUM CaMHM CBOi 00OB’SI3KM BiAMOBIAHO A0 crareit 2 1 12 KonBeniii.
OCKUIbKM OCHOBHY MPUYMHY CMEPTI BariTHUX >KIHOK CKJIaJar0Th BIJICTPOYKH B
HaJIJaHH1 HEBIJKJIaJIHOI JOTIOMOTH y BHUMNAJKaX YCKJIAJHEHHS BariTHOCTI — SIK II€ 1
cragocs 3 mani ga CinBoro, — KpamidiKoBaHa JOMOMOTa IPHU BariTHOCTI,
BKJIFOUAIOYM HEBIJKJIAAHY aKyLIEPChbKY JAOMOMOTY, € OJHHUM 13 )KUTTEBO BAKIMBUX
¢dakTopiB 3amo0iraHHs MaTepUHCHKOI CMEPTHOCTI.

Xoua mani na CuiBa oTpumania JIONOMOTY aKyllepa-TiHEeKoJora i, TAaKUM YHHOM,
dbopmaibHO Majla JOCTYI JO MOCIYTr KBaldi()iKOBAaHOTO MEIUYHOIO MpAIIBHUKA,
HU3bKAa SKICTh HAJaHOI 1M JOMOMOTH 3irpajia BUPIIAIBHY pOJb y 11 CMEpTI.
KomnerenTHuit MmenuuHuii (haxiBelp, K MOBIIOMIIIETHCS, 3BEpPHYB OU yBary Ha Te,
10 CHJIbHA HyJI0Ta 1 00JI1 B KMBOTI, HA SIKI BOHA CKapKWJIacs Ha MIOCTOMY MiCsIl
BariTHOCTI, CBIYaTh IMPO HASBHICTh MOTEHI[IHHO cepilo3HOI mpodiemu, 1
po3mnopsiAuBCcss O MpO HaJeKHE JIKyBaHHA. SIkOM aHami3u KpoBi 1 cedil Oyiu
3po0JIeH] B TOM K€ JI€HB, TO OYyJI0 O BUSBJICHO, IO TUTI/T 3aTMHYB 1 IO CJTiJT HETaHO
CTUMYJIIOBATH TOJIOTH, IO 3aro0iriao O MOTipIIeHHIO 11 CTaHy.

ABTOpKa JIOTPUMYETHCS TYMKH, IO BIIICYTHICTh JOCTYIY 1O SKICHHUX MEIMYHUX
MOCIIyT TPU TOJIOTaX CBIAYMTH MpO OLIBII 3arajibHi CHUCTEMHI TpoOJIeMHU B
YOpPABIIHHI KaJpaMyd B CHUCTEMI OXOpPOHHM 3110poB’s bpazumii. 3abe3neueHHs
KBaTi(DiKOBAaHOI JOMOMOTH IIJI dYac TIOJIOTIB O€3MOCEPEeTHBO 3alCKHUTh BIJl
(GYHKIIOHYBAaHHS CHUCTEMU OXOPOHHU 310poB’s. s 1poro moTpiOHI: JOCTaTHS
KUIBKICTh KBaJlipiKOBAaHOTO TIEPCOHATY CKpi3b, A€ 1€ HEoOXiTHO; 3a/0BLIbHA
3apo0iTHa TIUIaTa Ta MOXIMBICTH Kap €pPHOTO pOCTy; €(EKTUBHI MEXaHI3MH
HarJIsiAy; Ji04Yl  MEXaHI3MHM TIJBUINECHHS SKOCTI; 1 Oe3nepebiiiHa cucrtema
NEepeBe/IeHHs Ta TPAHCIIOPTYBAaHHS XBOPHX, 110 J03BOJIsiE€ 3a0€3MEYUTH CBOEYACHUN
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JOCTYH JI0 BHCOKOKBaII(pIKOBAHOI  MEIWYHOI  JOIMOMOTH, OCOOJMBO B
HaJ3BUYaiHUX cuTyauisax. [Iposeneni ycranoBamu Opranizanii O6’eqnannx Haii
TOCIIKEHHS IMOKa3yIOTh, IO B HAITIOHAJILHIN CUCTEM1 OXOPOHH 310poB’ st bpazmmii
€ 3HaYHI BaJM MO BCIM BUIIEBKAa3aHUM HAIpsSMKaM. 3a JTaHUMHU JTOCIIIHKCHHS,
npoOiemMu, MOB’A3aHl 3 HU3bKOK KBaIl(IKALIE NEPCOHANy, BKIHOYAOYU HU3bKI
BUMOTH JI0 TIEPCOHATY, TOCTPIIIE BIIUYyBAIOTHCS HA MYHIIMIIAJLHOMY PiBHI, HI)K Ha
piBHI mTaTiB a00 Ha (peaepasibHOMY PIBHI.

ABTOpKa JOTPUMYETHCS IyMKH, 110 bpaswimis B mopymieHHs crared 2 i
12KonBeH1iii He 3a0e3neunsia CBOEYACHUN JIOCTYN A0 HEBIIKIAIHOI aKylIEepPChbKOi
JIOTIOMOTH. 3 ypaxyBaHHSM SIK TUX KOHKPETHUX HEJIOJIKIB, K1 MPOSIBUIKCS B TaHIN
crpaBi, Tak 1 OUIbII CHCTEMHHX HEIOJIKIB y OOpOTHO1 JeprkaBU-yUaCHHUIIN 13
3ano00IraHHsM MaTEPUHCBKOI CMEPTHOCTi, OCOOJMBO aKTyajibHI SIK MIHIMYM TpH
MOKAa3HUKH JOCTYIMHOCTI Ta SKOCTI HEBIAKIAAHOI akKymiepchkoi momomoru. Lle
HACTYMHI MOKAa3HWKH, Ha SIKI MOCWJIAE€ThCS aBTOpKa 1 skl BkitoueHl y «KepiBHi
OPUHLMAIKA ~ KOHTPOJIO 32 HAsBHICTIO 1 BHUKOPUCTAHHSM  aKyHIEPCHhKHUX
nocyr»(>koBTeHb 1997 poky) Jutsdoro ¢onay Opranizamii O6’exqnanmx Harrii
(FOHICE®), BceciTHpO1 opranizauii oxoponu 3a0poB’ss (BOO3) ta donny
Opranizaiii O6’eqnannx Hariit B o61acti HapogoHacenenns (FOH®DITA):

a) CIpaBeJIUBUN reorpadiuyHuil PO3MOAUT YCTAaHOB HEBIIKIAAHOI aKyIIepChKOT
JOTIOMOTH  (YOTHPU YCTAHOBM 3 HAJaHHsS MEpIIOi HEBIAKIAIHOI aKylIEepChKOi
JOTIOMOTH Ta OJWH 3aKjaj] 3 HaJaHHS KOMIUIEKCHOI HEBIIKIAIHOI aKyIIepPChKOi
nonomoru 500000 4o0BIK HACETICHHS);

b) 3amoBoneHHS MOTPEO KIHOK y HEBIAKIAAHIN aKylmIepChbKiil T0momo3l (Taky
JIOTIOMOT'Y Ma€ OTPUMYBATH SIK MIHIMYM OLIBIIICTB KIHOK, SIK1 11 HIOTPEOYIOTh);

C) MOKa3HUK CMEPTHOCTI CepeJl )KIHOK 3 POJIOBUMHU YCKJIAJHEHHIMU, 110 HAAIHILUIN
JI0 yCTAaHOBH HEBIAKIAAHOI aKylIEpPChKOi JJOMOMOTH, TOBHHEH CTAHOBUTH HE
ourbmre 1 BigcOTKA.

Ha aymKy aBTOpKH, HETaTUBHMI pe3yJbTaT B OyIb-sAKil 3 IUX TPbOX KaTeropiu
3acBITUYE, 1110 JAep’KaBa HE BUKOHYE CBOTO 3000B’s3aHHS 3 OXOPOHH MaTePUHCTBA.
<...> 3a TBEpP/UKEHHSIM aBTOPKH, K (paKkTU y II{ crOpasl, Tak 1 JaHl JOCIIIKEHb
010 THUTAaHHA TIPO MATEPUHCHKY CMEPTHICTh B bpasumii cBimuaTte T1Ipo
HEJOTPUMaHHs 3000B’s13aHHS 3a0e3MeuyBaT OXOPOHY MaTEpPUHCTBA. Y HasBHOCTI
JI0Ka3u TOTrO, IO CIpaBeUIMBHI reorpadiyHuil po3Mojaiyl yCTaHOB HEBIJIKIAIHOT
aKyIIepchKoi JIOMOMOTH BIICYTHIN (TEPIIMM TIOKa3HWK), IO IOTPEOHW IKIHOK
3QJIMIIAIOTHCS HE3aJI0BOJICHUMHM YaCTIIIe, HIXK 1€ JOMYCTUMO (IPYTuidi MOKAa3HUK) 1
0 pPIBEHb CMEPTHOCTI MiJ 4Yac TOJOTIB Yy BIJAMOBIHUX YCTAaHOBAaX BHIIE
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JOMYCTUMOTO (TpeTiil moka3HuK). Lle cBimuuTh mpo Te, 10 JAepikaBa-yyacHUIS HE
3a0e3nedye JOCTYIMHICTh 1 SKICTh HEBIAKIAJAHOI aKyIIepChKOi JOMOMOTH Y
BIJIIOBIAHOCTI 31 CBOIMH 3000B’A3aHHsIMU BianoBigHo 1o ctarti 12 KonBeHIti, o
CTOCYIOThCSI MpaBa Ha MEIMYHE 00CITyTOBYBAHHSI.

BHacnilok HEpIBHOMIPHOTO pO3MNOALTY 3aKjiaJlB OXOPOHU 3JI0pOB’S  OUIbII
BHUCOKOT0 piBHS naHi fa CiiBa 31TKHYJIACs 3 BEJIMKUMU TPYIHOIIAMU MIPH MOIIYKaxX
JiKapH1 caMme TOJ1, KoJIi i moTpiOHa HeraiiHa MeJuYHa JI0TIOMOTra: €JIMHA JIIKapHS,
roToBa ii MPUHHATH, 3HAXOAMJIACS B CYCITHBOMY MYHIIHMMATITETI MPUOJHM3HO B
JIBOX TOJWHAX i31M. 3 ypaxyBaHHSIM TOTO, III0 HA MUISAX JO HAWOIMK4OI JIIKapHI
BUMAaraBcsl 4ac, SIKM B CEpeHbOMY MOXE TPOXHUTH JKIHKa B i CTaHi, MOXHa
CKkazaTu, mo y Hei He OyJo peaqbHOro AOCTYIY JI0 HEOOXI1THOT HEBIAKIATHOI
nonomoru. Tak camMo HEpIBHOMIPHO PO3MIIIYIOTHCS 3aKJIaJl OXOPOHU 370POB’S MO
mTaTax.

3a TBep/KEHHSIM aBTOPKH, Yy 1IN CIpaBl 4yepe3 BIACYTHICTb a00 HEePEKTUBHICTH
CUCTEMH NEPEBE3CHHS 3 MEAUYHOIO LIEHTPY B YCTAHOBM OLIbII BUCOKOTO PIBHS, a
TaKOX Yepe3 BIACYTHICTh KOOPAMHAINT MM MDK JIOMOJOTOBOIO Ta aKyIIEPCHhKOIO
JIOTIOMOTOI0 JIOCTYN KEPTBU JO0 MOCIYyr OyB BIIKIAJCHUI HAa KPUTUYHO JIOBTUM
TEepPMiH 1, HMOBIPHO, KOIITYBaB il KUTTA. 3 yCIX JIIKAPEHb, 10 SKUX 3BEPHYIHUCS 3
MEIUYHOrO0 UEHTPY, TUIbKM B OAHIA BHUsBUJIOCS BuUlbHE Micue. He Oyno
3abe3rneueHo niepeBe3eHHs] maHl Aa CiUIBH, OCKUIBKM ISl JIIKAPHS B1JAMOBUJIACS
BUJIUTUTH CBIM €IMHUN aBTOMOOLIb IMIBUAKOI JOMOMOTH. Y MEIUYHOTO IICHTPY HE
OyJI0 BJIACHOTO TPAHCHOPTY [JIsl TMEPEBE3CHHS XBOPHUX, a MaTH MALlIEHTKA HE
3MOrja 3HaWTHU MPUBATHUNA aBTOMOOUIL HIBUJIKOI JAOMOMOTH. Y JiKapHi He OyIo
BUTBHUX JIDKOK, 1 JIIKapi 3 MEIAUYHOTO LIEHTPY HE HAMpPaBWJIU TYIU MEIUYHY KapTy
MaIEHTKHU.

Ha nymky aBTOpkM, nepkaBa-ydacHMIS Topyiimia mnpaBa mnani na CiiaBu
BiAMoBiaHO A0 ctaTTi 2 (c) KonBeninii, He 3a0e3neunBiy eeKTUBHUIN 3aXHUCT MIpaB
KIHOK. ABTOpPKa MOCHUJIA€ThCs Ha mpakTuky Komitety B moBimomuienHi 5/2005
(«lllaxioa I'voxue (TokiWiHA) MpoTH Ascmpii»), B skomy KomiteT 3asBUB, M0
CTBOPEHHS JI€PKaBOIO-YUACHUIICIO MPABOBUX Ta IHIIMX 3ac00iB 3aXHUCTYy [Bi]
MOOYTOBOTO HACWJILCTBA] Ma€ MIATPUMYBATHCS JACP)KaBHUMH CyO €KTaMH, SKi
JTOTPUMYIOTBCSI B3SITUX JIE€PKABOIO-YYACHHUIICIO 3000B’f3aHb IO JIOTPUMAHHIO
HasexkHoi ob6auHocTi. KpiM Toro, aBropka Harajaye, HaCKiJIbKA Cepio3HE 3HAUCHHS
Hajae MikaMepUKaHChbKa KOMICIS 3 TpaB JIIOJAWMHU 3000B’SI3aHHSAM JCp)KaB IO
opraHizanii CBOIX YypsIIOBUX CTPYKTYp 3 THM, 00 3a0e3MeuuTH 3amoOiraHHs,
PO3CIiTyBaHHS 1 TTOKapaHHS HACHIIBCTBA 1 TUCKPHMIHAINI, a TaKOX KOMIIEHCAIIIIO
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111 JkiHOK. DakTH TaHOT CIpaBu CBIIYATh MPO T, IO JAeprKaBa-y4acHUIIS SBHO HE
npuBelia B JIII0 CUCTEMY, M0 3a0e3nedye e(eKTUBHI CYJOBI il Ta 3aXUCTY
BUIAJIKaX MOPYLIEHHS y cdepl OXOpOHU PENpOAYyKTUBHOIO 310poB’s. Ha mymky
aBTOPKH, BIJACYTHICTh 3aXO/IB pearyBaHHs 3 OOKY Cy/J0BOi CUCTEMHU SIBHUM YHHOM
BKa3y€ Ha CUCTEMAaTUYHY BIJIMOBY J€p>KaBU-Y4YaCHUIIl Bl BUSHAHHS HEOOX1JHOCTI
BXKUTTSI 3aXOJIB IO BIJIIKOJYBaHHIO, K1 3a0e3medyBaiin O KIHKaM, SIKi 3a3Hald
JUCKPUMIHAIIITHE TTOBOJIXKEHHSI, KOMIICHCAIIIO 1 PECTUTYIIIIO.

<...>V cBoemy noganHi Bix 13 cepmas 2008 poky neprkaBa-ydacHHIlS BKa3ye, 1110,
JlaHa crpaBa IOB’s3aHa 3 HACTYIHUMHM MUTAHHIAMU: a) JIKBIAALIEI0 TUCKPUMIHAIIT
I0/T0 JKIHOK 3 TUTaHb JOCTYITY 10 MEIUIHOTO OOCITYyTrOBYBaHHS, OCOOJIUBO THX, K1
HaAJEeXaTh JI0 BariTHOCTI Ta MOJOTiB; b) MPUIHATTAM Ha 3aKOHOJABUYOMY piBHI
JepKaBHOI MOJIITUKKM Ta THIIUX KOHKPETHHUX 3aXOJIB, SIKl 3a0€3MeuyrOTh HaJaHHS
MOCIIYT 3 OXOPOHHM PEMPOAYKTHBHOTO 3J0POB’s; C) TOKJIQJCHUM Ha JIEpiKaBy
OCHOBHO{1 BIAMOBIAAJIBHOCTI 32 OXOPOHY 3J0pOB’S KIHOK; 1 d) BUMOTroio Mmpo Te,
o0 ICHYIOUl 3aKJIaJd OXOpPOHHM 3JI0pOB’S TapaHTyBald IOBHE YCBIJOMJICHHS
3TOJM, MOBAry T1AHOCTI BCIX Ta KOH(DIACHIIHHICTE; €) M00 MpaIiBHUKH OXOPOHU
37I0pOB’sl BPaxOBYBaJu OCOOJIMBI MOTpeOU KIHOK. JlepkaBa-ydacHUIlS MOSICHIOE,
10 TIPaBO Ha OXOPOHY 3J0POB’s, mepeadadeHe ctaTTsaMu 6 Tta 196 deaepanbHOl
KOHCTHUTYII1 bpa3uii, Bu3Hauae cy0’eKTHUBHE MPaBo 0Ci0O, BIAMOBIIHO IO SIKOTO Y
JepKaBU € SIK MO3UTHBHI, TaK 1 HEraTUBHI 3000B’s3aHHA. BOHO mOsiCHIOE, 1110
MEIWYHI TIOCIYTH, IO HAJAIOThCA HA OCHOBI JIEPXKABHOI TMOJITHKH B Tay3i
OXOPOHU 37I0pOB’sl, € JIEPKABHUM MEXaHI3MOM, SIKMM BIANOBIZAE 3a peati3allito
BOTO IIPaBa, a TAKOXK JTOKJIAHO OIMHUCYE SIK MPOPLIAKTUYHY, TaK 1 3aXUCHY QYHKII]
nepkaBu 'y cdepi OoXopoHH 310poB’s. JlepkaBa-ydyacHUIlS Jajil 3a3Hadae, M0
MOHSATTS TPAaBO HA OXOPOHY 3JIOPOB’S BKIIIOYAE KiJIbKa €JIEMEHTIB, OCKUIbKHU
3I0pOB’ ST BU3HAYAETHCS K TTOBHUM COMIAIBHUMN, AyIIEBHUHN 1 Pi3uaamil 7o0OpoOyT, 1
MpaBO HAa MEIUYHE OOCIYrOBYBaHHS SBIsiE€ COOOIO JIMIIE OWH Horo acmekt. Kpim
TOTO, BOHO BiJ3HA4ya€ PI3HUII0O MK MPABOM Ha OXOPOHY 3JI0POB’Sl 1 MPaBOM Ha
MEIUYHY JOTOMOTY, OCKITBKH OCTaHHE 3BOJMTBHCA 1O MEIUYHOI JiSIBHOCTI,
3M1MCHIOBAHOI B IUIAX JIarHOCTUKMU Ta JIKYBaHHS 3aXBOPIOBAaHb, 1 TMOB’SI3aHO 3
IpaBOM Ha OXOPOHY 3J0pPOB’S B IUIaHI MOXIJIMBOCTI BUJIIKOBYBAaTH XBOPOOH 1
pOIOBXKYyBaTH KUTTA. [IpaBo Ha OXOpOHY 3J0pOB’s a00 MEIUYHY JOIOMOTY 3a
BU3HAUYCHHSIM BHUMAara€ oOprasizanilo Ta (YHKIIOHYBaHHsS CIyk0 3 HaJgaHHS
JIOTIOMOTH.

Jlep>kaBa-y4acHUIISI TAKOXK PO3TJISIHYBIIIU MPABO HA OXOPOHY 37I0pPOB’Sl B KOHTEKCTI
cBoei DenepanbHOi KOHCTUTYIT 1 KOMIIETEHINI B Il Taly3i BIAMOBIIHHUX
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MOJIITUYHUX MeEXaHI3MIB 1 mpuBaTHOro cektopa. Crarrs 196 ®enepanibHOi
KOHCTUTYI[Ii BU3HA4Ya€ OXOPOHY 370pOB’sl B SIKOCTI 3arajbHOTO MpaBa i 000B’SI3KY
Jep KaBH, 3AIMCHEHHS SIKUX TapaHTYEThCS SK 3a JIOTIOMOTOI0 MOJTITHYHUX 3aXO/IiB,
Tak 1 3a JIONOMOTOK 3arajJlbHOro pPiBHOTO JIOCTYMY [0 [ISUIBHOCTI Ta TOCHYT,
CHPSIMOBAaHUX Ha MPOQPIIAKTUKY, OXOPOHY 1 BIZHOBJICHHS 340pOB’S. JIsNIbHICTH Ta
MOCIIYTH 3 OXOPOHH 3/I0POB’S MOXYTh 3/IIMCHIOBATUCS JIEPKABOIO Oe3Mmocepe/IHbO
abo uyepe3 TpeTl CTOPOHHU, NPUUOMY 3a JEP:KaBOIO 30epiraeTbCcsi BUHITKOBA
KOMTIICTEHIIISI TT0 PETyJIFOBaHHIO, KOHTPOJIIO 1 HarsiAy. JlepkaBa 3A1HCHIOE BCIO 11O
TISJIBHICTH 1 HaJa€ BCl Il MOCAYTH 3a JIONMOMOTOI €JIMHOI CHCTEMH OXOPOHHU
3JI0pOB’sl, IO Ma€ peTioHaNbHYy iepapxiuHy cTpykTypy (SistemaUnicodeSatde).
Tomy BuIE3ramani MiSUTBHICTh 1 MOCIYTH 3 OXOPOHHU 3I0POB’S OXOIUIIOIOTH SIK
OXOPOHY 3710pOB’s1 a00 MEANYHY JOMOMOTY, TaK 1 psiJi IHIIKUX (QYHKIIHN (HanpuKIiIaz,
HarJIAy 3a OXOPOHOIO 3JI0pPOB’sl), sKI B CYKYHHOCTI OXOILUTIOIOTH TIPaBO Ha
310pOB’sl.

®denepanbHa KOHCTUTYLIS BCTAHOBIIOE, IO IPUBATHUM CEKTOP MOXKE JIMLIE
HaJaBaTH MEANYHY JoTIoMory. BiH He YITOBHOBa)XEHHI 3M1MCHIOBATH JISIIBHICTD Y
chepi oxopoHHU 370poB’s, Ky mnependayae crarts 200 Konctutyiii 1 sika He
NOB’sI3aHAa 3 OXOPOHOIO 310poB’s. IlpuBaTH1 3aknanu MOXyTh OpaTu ydacTb y
CHUCTEM1 OXOPOHH 3J0pOB’S BIAMOBITHO N0 1i KEPIBHUX MPUHITUIIB HA IMiJICTaBI
KOHTpakTy a0o yroau, ykiaJeHuX B pamkax myOmiudoro mpasa. Lo ctocyeThcs
po3MoalTy 000B’SI3KIB cepell MOJMITUYHUX OpraHiB Biaau, To yactuHa VII crarti 30
Koncturyuii bpasumii 1 nepenbavae, 110 MyHIIUOANIbHI YpsAOBl OpraHu
3a0€3MeuyoTh TOCHYrd y cdepl OXOpOHHU 370pOB’S MJid HACEJEHHS TMpHU
TEXHIYHOMY 1 (DIHAHCOBOMY CIIPHUSIHHI (De/iepanibHOro ypsay 1 ypsiAiB IITATIB.
BignoBinHo no moainy 0o00B’s3kiB, BcTaHOBJIEHUX KOHCTUTYIlIEI0, O00OB’A3KH, 1110
CTOCYIOTBCS TIpaBa Ha 370pOB’Sl B MOr0 HAWIIMPIIOMY 1 TOBHOMY pPO3YMIiHHI,
BKJIFOYAIOYM OXOPOHY 3J0pOB’Sl Ta 1HIII J1i Ta MOCIYyTH 3 OXOPOHH 3/I0pOB’sl, €
BUKJIIOYHOIO MTPEPOTaTUBOIO JEP>KaBU, TaK CaMO fK 1 iX peryJitoBaHHs, MPUBEICHHS
B JII0 1 KOHTpOJb. [IpuBaTHUN CEKTOp YHNOBHOBAXXCHUW HAAaBATH MEIUYHY
JOTIOMOTY, II0 OXOIUTIOE MEINUYHI 1 (papMalleBTUYHI OCIYTH, a MyHILHUI] HECYTh
OJTHOOCOOOBY BIIMOBIAANIBHICTh 3a TIOCIYTH 3 OXOPOHHU 3J0pPOB’S HACEICHHS B
uitomy. Takum ymHOM, cepa AISIIBHOCTI JEp)KaBU 3HAYHO IIUPINA TI€l, sKa
BCTAHOBJIIOETHCS ISl MPUBATHOTO CEKTOpa. [HIIMMM cloBaMu, MOJITUKA y cdepl
OXOPOHH 370pOB’s, TaK CaMO 5K 1 JMISUTBHICTH 31 CITOCTEPEKEHHSI 3a MOCTyraMu y
chepl OXOpOHHM 30POB’Sl, 110 JIAIOThCS MPUBATHUM CEKTOPOM, € IPEPOraTHUBOIO
MOJIITHYHUX OpPTaHiB.
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JlepxaBa-y4yacHUIIS Jajll MOSICHIOE CB1i 00OB’SI30K PETYJIIOBATH, IPUBOJUTH B 110 1
KOHTPOJIFOBATH Jii Ta TMOCIYTH 3 OXOPOHH 370pOB’s. MIiHICTEPCTBO OXOPOHU
3I0pOB’SI CTBOPIOE HAIlIOHAIBHY peBi3iliHy cucteMy (SistemaNacionaldeAuditoria)
1 KOOpIUHY€E TEXHIYHY Ta (DIHAHCOBY OLIHKY CHCTEMH OXOPOHHU 3J0pOB’Sl MO BCIH
TEPUTOPIi KpaiHU MPU TEXHIYHOMY CHOPHSHHI IITATIB, MyHIIUMIIB 1 PeaepanbHOro
okpyry. HamionanpHa peBi3iiiHa cucTeMa JCIEHTPATi30BaHUM ILISAXOM 3A1HCHIOE
HAyKOBO-TEXHIUHY OLIHKY, OyXraiaTepchki, (pIHaHCOB1 Ta MaliHOBI PEBI3ii CUCTEMU
OXOpOHU  370poB’s.  JlemeHTpamizamiss  3a0e3MeYye€ThCs  JACP)KaBHUMH 1
MYHIIUINAILHUMU OpraHaMHi, a TaKOXK OpraHaMy MIHICTEPCTBA OXOPOHU 3/10POB’SI B
KOXXHOMY Opa3uibCchkoMy mTaTi 1y denepaibHOMY OKPY3i.

[TpuBaTHI 3aKJIa i MOXKYTh IOPUANYHO HAJIECKATH O CHCTEMU OXOPOHHU 3JI0POB’sI
TIIBKA Yy BHIIQJKY, SKIIO IOCIYTHW HEIOCTaTHbO JOCTYIHI [UIsi TOTO, 100
rapaHTyBaTH iX HACEJICHHIO JaHOi reorpadidHoi MiceBOCTI. TakuM YHMHOM, POJIb
NPUBATHUX YCTAHOB Yy paMKaX CHCTEMH OXOPOHH 3JIOpPOB’s TIOJSTa€ B HaJaHHI
MEJIUYHOI JIOMOMOTH, a HE B [ISUIBHOCTI WIOJI0 3a0€3MEeUeHHs, KOHTPOJIIO,
peryiroBaHHs ab0 3MIMCHEHHS Jep)KaBHOI IMOMITUKH B paMKax INE€l CHCTEMU. Y
TOMY IIIO CTOCYETbCS OIIIHKM SIKOCTI MOCIYT, Ili YCTaHOBU MiAMOPSIAKOBYIOTHCS
IPUHITUTIAM CUCTEMHU OXOPOHHU 3/I0POB’sI Ta HAIIOHALHOT PEBI31MTHOT CHCTEMH.
<...> Xouya JepkaBa-ydyaCHUIIS CTBEp/DKyBaia, mo cMmepTh mani ga CinBu He
BUKJIMKAHA BariTHICTIO Ta MOJIOTaMHU Ta 0 MOJIMBOIO MPHUYMUHOIO ii cMepTi OyB
KHUIIIKOBUM KpOBOBWJIWB, KomiTeT Bij3Hayae, MO MOCTIAOBHICTh MOJIIN, sKa Oyra
BUKJIaJICHa aBTOPKOIO 1 HE 3alepeueHa Aep>KaBOIO-yYaCHULCI0, a TAKOX JTyMKHU
(axiBLIB, NPEJICTABICHI aBTOPKOI, BKa3ylOTh Ha T€, M0 cMepTh naHi na CiiBu
THCHO TOB’3Y€ThCS 3 YCKIIATHEHHSIMU MICIS aKyIIepPChKOTO BTPYYaHHS Y 3B SI3KY
3 BariTHicTIO. Ii CKapru mpo cuibHY HyJOTY i 60 B IUTyHKY HA IIOCTOMY MicsLi
BariTHOCT1 He Oy B3ATi A0 YBard B MEIUYHOMY IICHTpI, ¢ HE OyJIM TEPMIHOBO
B3STI aHATI3U KPOBI 1 ceul JIsl BCTAHOBJIEHHSI TOTO, Ui OyB *KUBUU I, AHami3u
Oynu 3poOJieHi uepe3 JBa JIHI, 10 MPU3BENO 10 ToripmieHHs ii cTaHy. KomiteT
Harajye CBOIO 3araibHy pexomenzaiito Ne 24 (myHkT 27), B sIKiil BiH 3asBIIsI€, 1110
JepKaBa-y4acHUIlsl 3000B’si3aHa 3a0€3MEUUTH  3A1MCHEHHS TIpaBa KIHOK Ha
Oe3revHe MaTEePUHCTBO 1 HEBIAKIAAHI aKyIIePChKl TIOCIYTH, a TAKOX BUIAUIUTH Ha
HAQ/JIaHHS 3a3HAYCHUX IMIOCIYyT MaKCUMajdbHUH 00CSIr HasBHUX pecypciB. Y
pEKOMEHJalli TaKOK TOBOPUTHCA (IyHKT 11), 110 B cUCTEM1 OXOPOHU 3[10pOB s, B
SKIA BIJICYTHI TOCTYTH 3 TOTNEPEKESHHsI, BUSBICHHS Ta JIIKYBaHHS CIEIU(DIIHUX
KIHOUMX 3aXBOPIOBaHb, 3aXOJU HIOJI0 BUKOPIHEHHS AUCKPUMIHAII] BBa)KalOThCS
HEJIOPEUHUMU. 3 ypaxyBaHHSM 3a3Hau€HUX 3ayBakeHb KOMITET BiJIKHIa€ TaKOX
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apryMEHT JIepXKaBU-y4YacHHUIIl TpO Te, [0 B TMOBIJOMIICHHI HE TMepeadadyeHo
KOJTHOTO PUYNHHO-HACIIIKOBOTO 3B’ 513Ky MIXK CTATEBOIO IPUHAJICKHICTIO TaHi /1a
CiiBM 1 MOXJIMBUMHU JOMYIIEHUMU MEIUYHUMHU MOMHUJIKAMU, & TAKOX IO 3asiBU
CTOCYBAJIHCSI BIJICYTHOCTI JOCTYIy JO MEAMYHUX TIOCIYT, TIOB’S3aHUX 3
BariTHICTIO. Y 1[boMY 3B’si3Ky KomiTeT MOTpUMY€TbCS NyMKH MPO T€, IO CMEPTH
nani ga CiIBU CiJ] pO3TISAATH SIK CMEPTh, BUKJIMKAHY BariTHICTIO Ta MOJIOTaMH.
<...> KowmiTeT Big3Ha4a€ TaKOXX TBEPIKEHHS aBTOPKH, IO CTOCYETHCS HHU3BKOI
SKOCTI MEIMYHHUX TIOCIIYT, HaJaHUX i1 JOHBII, IO O3HAYAJIO HE TIIBLKH Te, IO HE
OyJnu 3po0JIeH] aHaII3| KPOBi 1 cedl, aje 1 Te, 0 omepallis 3 BUCKOOTIOBAHHS IS
BUJIAJICHHS TIOCIIy 1 TUTAIIEHTH, SKI HE TOBHICTIO BUHILIA B MPOIIECi TOJOTIB 1
MOTJIM BHUKJIMKATH KPOBOTEUY 1 HaBITh CMEpTh, OyJlia 3pobiieHa TUTbKU depe3 14
TOJIMH MICTS IITYYHUX MOJO0TIB. XipypriuHa onepariis 0yia 3po0jeHa B MEJUYHOMY
IIEHTpl, HAJIG)KHAM YUHOM HE MPHUCTOCOBAHOMY JUIS ITi€i METH, 1 IepeBeACHHS
NAIlEHTKH B MYHIIMIAIbHY JIKApHIO 3alHsUI0 8 TOAWH, OCKUIBKM IS JIKapHS
BIJIMOBUJIACS HAIMPABUTU CBIM €IMHUI aBTOMOOUIh MIBUIKOI JOMOMOTH JJIs ii
MEepPEeBE3CHHS, a CIM’S TMOCTpaXJaajaoi HE Morja JJ03BOJIUTH Cco01 HaWHATH
OpUBAaTHUN aBTOMOOUIb MIBUAKOI Aonomoru. KomiTeT Bifg3Hauae TakKoX, IO
nepeBefieHHsT madl ga CinBu B MyHIIUTNAIBHY JIIKapHIO 0€3 icTopii XBOpoOW Ta
iH(popmarlli npo crta” ii 370poB’S HE JIaB KOJHOTO pe3yJibTaTy, OCKUIbBKH BOHA
3aJIMIIQIacsl MPaAKTUYHO Oe3 JOTJsiy B TUMYAcOBO OOJaJHAHIM 30HI BECTUOIOJIS
JikapHi TOpoTsaroM 21 TOAWHUM 10 MOMEHTY cMmepTi. JlepaBa-ydacHHIIST HE
3amepevyyBaia MPOTH HEAJAEKBATHOCTI MOCIYT 1 HE CIPOCTyBajla OJEH 13
3a3HauyeHUX (aktopiB. Bona Bu3Hana, mo Baxkuil ctaH nadi jJa CijaBU BUMaraB
1HUBIIyaIbHOTO MEJMYHOTO JIIKYBaHHS, sIke HE OyJ0 HaJaHO Yepe3 HeHaJaHHS
MEAWYHOT JTOTIOMOTH MPHUBATHUM MEIUYHHM 3aKJIaJIoM, IO CTaJO0 Pe3yJIbTaToM
npodeciitHoi  HegdamocTi, HeaAeKBaTHY  1HPPACTpyKTypy 1  BIACYTHICTH
npodeciiiHoi miaAroToBaeHocTl. Y 1boMy 3B’s13ky KomiteT poOUTh BUCHOBOK MPO
Te, mo nani ga CinBi He 3a0e3MeYeHo MOCTYM 0 BIAMOBIIHUX MOCTYT B Tepion ii
BariTHOCTI.

<...> JlepkaBa-ydacHHWIISI CTBEp/DKyBajga, IO HEAJCKBATHICTD MEIUYHOTO
00cITyroByBaHHsI IOBHHHA CTOCYBAaTUCS HE 11 BUHU, @ BUHU MMPUBATHOTO MEIUYHOTO
3akiany. BoHa 3asBuia, 1o 3po0sieHi 3asBU pO3KpUIIU psifl Hee(heKTUBHUX METOI1B
JIKyBaHHsI, TPUMUCYBAaHUX TPUBATHOMY 3aKJIaJly, PE3yJIbTaTOM SIKHX CTajla CMEPTh
nani ga CinBu. Bona BW3Ha/a HEAOMIKKA B CHCTEMI HaJaHHS MOCTYT MPUBATHUMU
MEANYHUMU 3aKJIaJaMU 1, OT)KE, CIIOCTEPEKEHHS Ta KOHTPOJb 32 HUMU. Y IBOMY
3B’s13ky KomiTeT Harosomrye, o JaepaBa Hece MpsSAMY BiAMOBIAAIBHICTH 3a il
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NPUBATHUX 3aKJaJiB y THUX BHITQJKaxX, KOJM BOHA Iepeaac Ha Miapsil HaJaHHS
MEIMYHUX TIOCIYT, 1 OUIbIIE TOTO Jep)KaBa 3aBXIU PETYII0€ 1 KOHTPOIIOE
TISUTBHICTh TPUBATHUX MEIWYHUX 3aKjaaiiB. BiamoBimHo mo myHKTY (€) crarti 2
KounBeniii aep:kaBa 3000B’si3aHa MPOSBIATH HaJEKHY OOQUHICTh MJIsi BXKUTTA
3aX0A1B 1I0AO0 3a0€3MeUeHHsl TOro, 1100 MOoMITHKA Yy cepl OXOpOHU 3A0pOB’S 1
METOAM JKyBaHHS Oyiau OOIPYHTOBaHMMH. Y JaHOMY KOHKPETHOMY BHUIIAJIKY
000B’S30K JEpKaBU-yYacCHUIl MILHO 3aKpiIUICHO B Opa3uiibCbKid KOHCTUTYIIT
(ctarTi 196-200), B sIKifi perIaMEHTY€EThCS MPABO HAa OXOPOHY 37I0POB’Sl B SKOCTI
3araJIbHOTO TIpaBa JIIOAWHA. Buxoasun 3 nporo, Komiter H10X0IUTh BUCHOBKY PO
Te, 110 JIep KaBa-y4acHULA HE BUKOHAA CBOi 3000B’s13aHHS 32 IMMyHKTOM 2 CTaTTi 12
Kounseniui.

<...> Kowmiter 3a3Hayae, 10 aBTOpPKA 3asBIS€, IO BIJICYTHICTH JHOCTYIY MO
BHCOKOSIKICHUX MEAWYHUX IMOCIYT B MEPiOJ BariTHOCTI — II€ MOCTiiHA mpobemMa B
bpasuii, i Hacammepes BOHA TOB’si3aHA 3 THUM, SIK 3IHCHIOETHCS YIPABIIHHS
JIOJCBKUMHU pecypcamMu B Opa3smiibChbKIM CHCTEM1 OXOpOHHM 310poB’s. Komirer
MpuiiMae TaKOX JO BioMa apryMEHT JeprKaBU-YYaCHHII PO Te, IO BiJMOBAa B
JIKyBaHHI HE OOYMOBJIEHa BIJCYTHICTIO J€p>KaBHOI IMOJITHUKMA Ta 3axo0JiB B
JIep’KaBi-y4yacHUIll, TaK SK € psAJI HaOpsAMKIB TOJITHKH, IO CTOCYHOTHCS
3aJI0BOJICHHSI 0COOIMBHX MOTPeO kiHOK. KomiTeT mocuiiaeTbcsi Ha CBOIO 3arajibHy
pekomengaiiro Ne 28 (2010) (mynkt 28) mpo OCHOBHI 3000B’Si3aHHSI JIEpKaB-
y4aCHUIIb BIAMOBIIHO a0 cTarTi 2 KoHBeHINli Ta 3a3Havae, M0 MOMITHKA JIePKABH-
YYaCHMIII MOBHMHHA OyTH OpIEHTOBAHA HA NPUUHSATTS KOHKPETHUX 3aXOJIB 1
JOCSITHEHHSI KOHKPETHUX PE3yJbTaTiB, @ TAaKOX LI0 Ha 11 3/11MCHEHHS NOBUHHI
BUJIIISITUCS BIMOBIIHI (piHaHCOBI pecypcu. Kpim Toro, BiJiMOBIIHO 10 3a3HAYEHOI
MOJIITUKM B paMKax JIep>KaBHOI BHUKOHABYOI BiIaAuM HEOOXIHO 3a0€3MeuuTu
CTBOPEHHS MOTYKHUX CITCIaTI30BaHUX 3aKjIaiB. BiICYTHICTh aIcKBaTHUX MOCITYT
3 OXOPOHU MATEPUHCHLKOTO 3JI0POB’S B JepiKaBi-y4aCHMWIIl, SIBHO HE BIJNOBIJIAE
KOHKPETHUM 1 OCOOJMBHM MEIUYHUM IMOTpedaM Ta iHTepecaM JKIHOK, € He JIUIIE
nopymeHHsM TyHKTY 2 crarti 12 KoHBenIiii, a # AUCKpUMIHAIIEIO MO0 >KIHOK
BIAMOBIAHO a0 mnyHKTY 1 crarri 12 Ta crarrero 2 Kouenuii. Kpim Toro,
BIJICYTHICTh HAJIG)KHMX TIOCIYT TI0 OXOpPOHI 370pOB’S Marepi poOHUTH
HEMPOTOPIINHUHN BIUIUB HA MPABO >KIHOK HA JKUTTS.

<...> Kowmirer 6epe 10 Bizioma 3asBy aBTOpPKH Ipo Te, 1o nani aa Cinea Oyna
KEPTBOIO MHOXUHHHUX (PopM AHCKpUMIHAII 3 TPUYMHHA 11 apUKaHCHKOTO
MOXOJ/KEHHS 1 COLIaIbHO-€KOHOMIYHOTO CTaHOBHINA. Y 1boMy 3B’si3ky Komiter
MOCHJIAE€THCS Ha CBO1 3aKIIIOYHI 3ayBakKeHHsS 1Mo bpaswiii, mpuitHaTux 15 cepmHs
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2007 poky, B SIKMX BIJ3HAYA€ThCS HASIBHICTh (PAKTMUYHOI TUCKPUMIHAIT LI0JI0
KIHOK, HacaMIiepe]l *IHOK, I10 BIJIHOCSTBCSA 10 HAWOUIBII Bpas3JIUBUX BEPCTB
HACEJICHHS, TAKUX SIK KIHKA a(pUKAHCHKOTO MOXOHKEHHS. Y HUX HAroJOIIyEThCS
TaKOX, 10 TaKa JUCKPUMIHAI[S MOCHUIIIOETHCS PEriOHAbHOI, €KOHOMIYHOIO Ta
comianbHOO HepiBHICTIO. Kpim Toro, Komiter Haragye CBOI0O 3arajibHy
pekomengaitiro Ne 28 (2010), mo cTOCyeTbCs OCHOBHHMX 3000B’s3aHb JIepKaB-
y4acCHUIIb BIJMOBIAHO 10 cTarTi 2 KOHBEHIIli, BU3BHAIOUH, 110 JUCKPUMIHAIIIS 00
KIHKM 3a CTaTeBOIO Ta TCHACPHOI0 O3HAKOK HEBI €MHO IOB’S3aHa 3 I1HITUMU
YUHHUKAMH, 10 pOOJIATH BIUIMB HA >KIHOK, TAaKMMH SIK pacoBe Ta ETHIUHE
MTOXOJKEHHSI, PEIIITis 1 BIpOCIIOBIIaHHS, CTaH 3J0pOB’s, CTAHOBHIIE, BIK, KJIacOBa 1
KacToBa MPHUHAJICKHICTh, CEKCyaJbHAa OpIEHTAIlisl 1 TeHJIepHA 1JIEHTUYHICTb.
Komiter Big3Hauae TakoXX, IO Jep)KaBa-y4acHHWISI HE BHUKIIOYAE, IO
JTUCKPHUMIHAIINSA B TIEBHIN, ajle HE BUPIIIANBHINA Mipl MOTJIa CIIPUSATH CMEPTi JOHBKH
aBTOpKHU. [[epkaBa-y4acHHIIS BU3HAE TAKOXK, 110 301r YU 3B’ 130K PI3HUX E€JIEMEHTIB,
BUKJIQJICHUX aBTOPKOIO, MOIJIM CIPUATH TOMY, IO ii JOHBLI HE OyJI0 HaaaHO
HEOOX1MHI 1 HEBIAKIAAHI MEAWYHI IOCTyTH, IO TPHU3BEIO OO0 CMepTi. Y
chopmoBanux oOcraBuHax KomiteT poOUTh BUCHOBOK Mpo Te, 110 naHi jga Cinsa
Oy7a KepTBOIO AUCKPUMIHAIII] HE TIJILKU 32 03HAKOO CTaTi, aje i TOMy, 110 BOHA €
KIHKOIO a()pUKAHCHKOTO MOXOJ/KEHHS, a TaKOX yepe3 il ColliadbHO-€KOHOMIUHMMA
CTaTycC.

<...> o crocyeTbes 3po0IeHOT aBTOPKOIO 3asBH BIAMOBIIHO J10 ctaTedt 12 1 2 (¢)
KonBentii mpo Te, 1o aepxaBa-ydyacHMISI HE BBeJla CHUCTEMy, IO 3abe3neuye
eheKTUBHUN CYIOBUN 3aXUCT, a TaKO He 3a0e3meumsiia aJeKBaTHHUX CYIOBUX
3aco0iB 3axucTty, KoMiTeT Bij3Hayae, 1m0 HE OYyJIO MPUUHATO 3aXOMAIB JJIS TOTO,
11100 BCTAHOBHUTH BIJIMOBIJAILHICTE 0OCIO, SIKI BIJIOBIJAIM 3a HaJaHHS MEIUYHHX
nocayr mani ga Cinsi. Kpim Toro, TMBUIBHUHN MO30B, SKWHA OYJIO MOJAHO B JTIOTOMY
2003 poky ciM’€r0 TIOKIMHOI, Bce e mepedyBae Ha PO3TIIsLAl, HE3BaKAlOUd Ha
3aCTepeKEHHA JIep KaBU-YUaCHUIIl PO Te, IO PIIICHHS Tepeadadanocs NPUHHATH
B smumHI 2008 poky. Ha momaTok 10 mporo Oynm BiIXWJIEHI JBa MPOXaHHS IIPO
tutelaantecipeda — cymoBoro mexaHi3Mmy, siKHii MIir OM BHKOPHCTOBYBATHCS IS
HEJIOMyIIEHHSI HeOaKaHUX 3aTPUMOK 3 YXBAJICHHSIM CYJOBOTO PIIIEHHS. Y TaKHX
ymoBax KomiTeT BBaXxkae, 1110 JepKaBa-y4acHHI[S HE BUKOHAJIa CBOTO 3000B’sI3aHHS
1010 3a0e3MeueHHs €EKTUBHOTO CYJOBOIO PO3IJISAY Ta 3aXUCTY.

<...> KowmiTer BU3HAE MOpaIbHY IIKOAY, 3aBJIaHy aBTOPIIl B pe3yJbTaTli CMepTi 1i
JIOHBKH, a TaKOX MOpajJbHUW 1 MarepiaJbHUNA 30WUTOK, TOHECCHHH JOHBKOIO
MOKINHOT, IKY TOKMHYB 11 0aTHKO 1 IKa dUBE 3 aBTOPKOIO Y BAXKKUX YMOBaX.
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IHocranoBa Okpy:xHOrO0 agMiHicTpaTuBHOro cyay M. Kuesa Bin 19 ciuns
2015 p. y cipaBi Ne 826/16044/14 (sumsz)®

<...> OCOBA 2 3BepuyBcsa a0 MiHicTepcTBa OXOPOHHU 3A0pPOB's YKpaiHu 3
MO30BOM IMPO BU3HAHHS TaKWM, IO HE BIJANOBIJA€ IMPABOBUM aKTaM BHIIOi
IOpUJIMYHOI CWJIM Ta cKacyBaHHA 0. 3 Menuko-010J0T1YHMX 1 COLIaJIbHO-
NICUXOJIOTIYHUX  TOKa3aHb Il 3MIHM  (KOpEKIii) CTaTeBOi  HaJEXKHOCTI,
3aTBEPKEHUX Haka3oM MiHicTepcTBa 0XOopoHU 310poB’st Ykpainu Big 03.02.2011
p. Ne 60 «IIpo ymockoHaneHHS HaAaHHS MEIUYHOI JOTIOMOTH oco0aM, SKi
noTpeOYIOTh 3MIHM (KOPEKIIii) cTareBoi HajexHOCT» (mami — Hakaz Ne 60), B
YaCTHHI MPOTUIIOKA3AHb: - HASABHICMb dimeli 8ikom 00 18 pokis; - epyoi nopyuleHHs
coyianvHoi adanmayii (8i0cymuicms pooomu, NOCMIHO20 MICYS NPOANCUBAHHS).
<...> Ilo3uBau 3a3HaumB, mo 15.07.2014 craB Ha 0OmK I OOCTEKEHHS 3a
niarHo3oMm F.64.0 «tpanccekcyamizm» y KuiBcbkomy IIeHTp1 TJIaHyBaHHS CiM'T Ta
pPenpOAyYKITii J1e 1 Ji3HABCS MPO HasBHICTH Hakazy Ne 60, mis SKOTO MOITHUPIOETHCS
Ha HbOro. OOIPYHTOBYIOUHM I1030B, 3a3HA4YUB, WO Yy M. 3 Meauko-010J0TIYHUX 1
COITIaJTLHO-TICUXOJIOTIYHHUX TMOKa3aHb I 3MIHHM (KOPEKIIii) CTaTeBOl HaJIe)KHOCTI
3a3HAYEHO TMPOTUIOKA3aHHS I 3MIHU (KOPEKIii) CTaTeBOl HAJIEKHOCTI, SKi
MO>XYTbh HOPYIIMTH HOTO Mpasa 1 CBOOOU, a caMe: - HasIBHICTb JITEN BIKOM 10 18
POKiB; - Tpy0l MOPYIIEHHS COIIaIbHOI afanTalii (BiICYTHICTb pOOOTH, TTOCTIHHOTO
MICIISl IPOKUBAHHS), TakK ik Mae nuTUHY 2004 p.H. 1 He Mae pobOTH Yepe3 Te, 1110 €
BUMYIIICHUM TiepeceneneM 3 JJoHenpkoi o0macTi Ta yepe3 MpuxoBaHy COIIAIbHY
JUCKPUMIHAIIIO0 TpaHCEKCYyallbHUX OCi0. BBakaroum ockap:KyBaHUW HaKa3 TaKWM,
10 Ma€ 03HAKU OOMEKEHHS [IpaBa Ha MOBary J10 MNPUBATHOTO (OCOOUCTOrO) KUTTH 1
HE BIJIMOBIJA€ MPABOBUM aKTaM BHUIIOI FOPUAMYHOI cwuim, a came: KoHcTutyti
VYkpainu, KonBeHuli mpo 3axucT mpaB 1 OCHOBHUX CBO0OOJ nroAuHu, OcHOBaM
3aKOHOJaBCTBA YKpaiHU PO OXOPOHY 3/10poB's, LuBimbHOMY Konekcy YKpainw,
IPOCHUB 33J]0BOJILHUTHU MTO30B.

<...> 3aKOHOJIaBCTBO YKpaiHU MPO OXOPOHY 310poB's 6azyeThcs Ha KoHcTUTyMIT
VYkpainu 1 cknagaeThbes 13 3akoHy Ykpainu «OCHOBU 3aKOHOAABCTBA YKpaiHU MPO
OXOpPOHY 3JIOPOB’SI» Ta IHIIUX NPUHAHATHUX BIAMNOBIAHO JO HUX aKTIB
3aKOHOJaBCTBA, IO PETYJIIOI0Th CYCHIbHI BITHOCHHHU y chepl OXOPOHHU 30POB'S.
[IpaBoBi, opraHi3aliifHi, €EKOHOMIYHI Ta COIllaJibHI 3acajJh OXOPOHH 370pOB'S B

o3 IIOBHUM TEKCTOM pilIeHHS MOJKHa 03HAMOMUTHUCS 38 IOCHJIAHHSM:
http://www.reyestr.court.gov.ua/Review/42383297.
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VYkpaini Bu3zHaueHi 3akoHy YkpaiHu «OCHOBH 3aKOHOJABCTBA YKpaiHU PO
OXOPOHY 37I0pPOB’s1» Ta BBEJACHI B JAit0 mocTaHOoBOIO BepxoBHoi Pagu Ykpainu Bix
19.11.1992 p. Ne 2802-XII, sxi perymarOOTh CYCIUIbHI BIIHOCHHH Y I cdepl 3
METOI0 3a0€3MeUeHHs TAPMOHIMHOTO PO3BUTKY (PI3UYHUX 1 JYXOBHUX CHUJI, BUCOKOI
pare3JaTHOCTI 1 JOBTOJIITHHOTO AKTUBHOIO KUTTS IPOMA/JIsSiH, YCYHEHHS (PaKTOPIB,
0 WIKIJJIMBO BIUIMBAIOTh HAa 1X 370pOB'S, TMONEPEIKEHHS 1 3HWKCHHS
3aXBOPIOBAHOCTI, IHBAJIITHOCTI T4 CMEPTHOCTI, MOJIMILIEHHS CTIaJIKOBOCTI.
Opranizarmis HagaHHS MEIAYHOI JIOMMOMOTH 0co0aM, IO MOTPeOyITh 3MIHU
(kKOpekIIii) cTaTeBOi HAJEKHOCTI perJaMeHTyeThcsi ¢T. 51 OCHOB 3aKOHOJIaBCTBA
VYkpainu npo oXOpoHy 3710pOB's.

3rigHo 31 cT. 51 3akony Ykpainn «OCHOBH 3aKOHOJIABCTBA YKpaiHU MPO OXOPOHY
370pOB’S» Ha TMPOXaHHA TallieHTa BIAMNOBIJIHO JO MEIUKO-O10JIOTTYHUX 1
COLIIATIbHO-TICUXOJIOTIYHUX MOKa3aHb, SIKI BCTAHOBIIOIOTHCS LIEHTPATILHUM OpraHOM
BUKOHABYOI BIIaJy, 110 3a0e3nedye (OpMyBaHHs JEpKaBHOI MOJITUKU Yy cdepi
OXOPOHU 370pOB'sA, HOMY MOX€E OyTH MPOBEACHO MIJISAXOM MEIUYHOTO BTPYUYaHHS B
3aKJIaJiaXx OXOPOHH 370pOB'St 3MiHY (KOPEKIIif0) Horo craTteBoi HaexxHocTi. Ocobi,
AKIA OyJI0 3A1MICHEHO 3MIHY CTATE€BOi HAJIEAKHOCTI, BUJAETHCSI MEIUYHE CBIJIOLTBO,
Ha TIJCTaBl SKOTO HaJall BUPINIYETHCS TMUTAHHA MPO BIAMOBIAHI 3MIHH B i
MPaBOBOMY CTaTyCl.

3 METOI0 BXKUTTA 3aXOJlIB, SIKI MO3UTHUBHO BIUIMHYTh Ha peaii3aliio IpaBa Ha
MEIUYHY JOTMOMOTY IO 3MiHI (KOpEKIlii) CTaTeBOi HAJIeKHOCTI Ta 3 METOI0
BIIOPSIIKYBAHHSA 1 perjiaMeHTallli MEIWYHUX BTpPyYaHb NPHU 3A1MCHEHHI 3MIHU
(KOopekiiii) cTaTeBOi HAJEKHOCTI, MOCUJIECHHS KOHTPOJIIO 32 BHJIAY€H0 BHUCHOBKIB
PO HEOOXIAHICTh 3MIHU (KOPEKIIii) CTAaTeBOI HAJICKHOCTI, HAJaHHS MEIUYHOI,
IICUXOJIOT1YHO1, TPaBOBOI Ta COIIaIbHOI OMOMOTH 0c00aM, sIKi HOTPEOYIOTh 3MIHU
(kopekirii) cTaTeBoi HaJeKHOCTI, BIAMOBIAHO A0 CcT. 51 OCHOB 3aKOHOJABCTBA
VYkpainu mnpo OXOpoHY 3A0poB's, Oyino po3pobneHo Hakaz Ne 60, sKum
3aTBepKEHO MenrKo-010JI0TIYHI 1 COIIaIbHO-TICUXOJIOTIYHI TTOKa3aHHs IS 3MIHH
(xopexkirii) crtateBoi HanexkHOCTI. OKpiM TOro, HUM 3aTBepKeHO [lomokeHHs po
Komiciro 3 nutanb 3MiHM (KOPEKIIii) cTaTeBO1 HaleKHOCTI Ta [lopsaok oOcTexeHHs
0ci0, sIKi MoTpeOyI0Th 3MiHHU (KOPEKIIii) CTaTEBOI HAJIC)KHOCTI.

<...> 3 NpPOEKTHO-NOTO/XKYBAJIbHOI JOKYMEHTAIlll, sIka MICTUThCS B MaTepiajiax
CIpaBH yOaya€eThCs, 10 MPOEKT HAKa3y MEepesl PEECTPaIli€lo MPOMIIOB eKCIEPTU3Y
0JI0  BIAMOBIAHOCTI ToMOKeHHsSM KOHBEHINI mpo 3aXWCT MpaB JIOAWHA 1
OCHOBOIIOJIO’KHUX CBOOOJ Ta MPAaKTULl €BpONENHCHKOro Cy1y 3 IpaB JIIOAUHH <...>.
3riJHO BUCHOBKY YPSJI0BOTO YIOBHOBA)KEHOTO Y CIpaBax €BpOMENCHKOro Ccyay 3
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npaB moauau B.B. JlyTkoBcekoi Big 22.02.2011 11010 BiAMOBIAHOCTI MOJOKEHHIM
KoHBeH1i1 npo 3aXKCT MpaB JIOJUHU 1 OCHOBOIIOJOKHUX CBOOOJ Ta MPaKTHIIL
€Bponelicbkoro cyay 3 mnpaB JroauHu Hakazy Ne 60, 3a3HaueHuit Haka3z Ne 60
Bi/noBilae KOHBEHIT Mpo 3aXHUCT MpaB JIIOAUHU 1 OCHOBOIIOJOKHUX CBOOOI Ta
npakTuLl €BpPONENCHKOTo Cyy 3 MpaB JHOJUHU.

<...> BianosigHo g0 myHKTy 3.7. Hakazy Ne 34/5 «IIpo BHOCKOHaneHHS MOPSAKY
JepKaBHOI peecTpailii HOPMATHUBHO-TIPABOBUX aKTIB Yy MIiHICTEpCTBI FOCTHUIIIT
VYkpainn Ta cKacyBaHHSI pINIEHHS MNP0 JEpKaBHY PpEECTpaIil0 HOPMATHBHO-
MpaBOBHX aKTiB», BHIe3a3HaueHU Hakaz Ne 60 BimmoBimae Konctutymii Ta
3aKOHOAABCTBY YKpaiHu, KoHBeHIT Mpo 3aXKCT MpaB JIFOJUHU 1 OCHOBOMOJIOKHUX
cB000a 1950 poky 1 mpoToKOIaM 70 HEl, MI>KHAPOIHUM JIOTOBOpaM Y KpaiHH, 3T01y
Ha OOOB'SI3KOBICTh SIKMX HajgaHo BepxoBHowo Panoro Vikpainu, Ta acquis
communautaire, 3 ypaxyBaHHSIM MPaKTUKU €BPOIMENUCHKOTO Cyay 3 MpaB JIOIUHH,
paBUi HOPMOMPOEKTYBAJIbHOI TEXHIKM Ta Y3TOJDKEHUW 3 paHille NpUUHATUMU
HOPMAaTHBHO-TIPABOBHMH aKTaMHU.

<...> OOrpyHTOBYHOYM CBOE€ TIpaBO Ha ockapkeHHs Hakazy Ne 60 «IIpo
YJOCKOHAJICHHSI HAJ@HHS MEIUYHOI JOMOMOTH Ooco0aM, siKi MOTpeOyIOTh 3MIHU
(kopexkIrii) craTeBOi HAJIEKHOCTI», y CBOIM IMO30BHIM 3asBI MO3MBa4 aKICHTYBaB
yBary Ha Te, 0 MICJsl MPOXOKEHHS JOOOCTEKEHHSI TPU OBTOPHOMY 3BEpPHEHHI
1o Komicii € IMOBIpHICTh BIAMOBHU HOMY Y HaJaH1 JI03BOJYy Ha KOPEKLIIO CTaTEBOI
HAJIEXKHOCTI, OCKIIbKU BiH Ma€e NOHBKY 10 pokiB OCOBA 5, mo miaTBepaKy€eThCs
il ceigourBoM npo HapokeHHs: Cepii HOMEP 1 Bix 26.10.2006, a Takox BiH HijJie
HE Ipaltoe. YIOBHOBAXXEHUI oprad OyzAe KepyBaTHCS IiJ Yac BUPILIEHHS JaHOTO
MUATaHHS, 30Kkpema, HakazoM Ne 60, sKUM 3aTBepKeHO Meanko-010JI0T1YHI Ta
COLIIAJIBHO-TICUXOJIOTIYHI ~ MPOTUIOKA3aHHSA g 3MiHM (KOpeKuii) cTaTeBoi
HAJIEKHOCTI.

<...> Bupiuytou# cmip 1o CyTi, CyJ BUXOJUTh 3 HACTYITHOTO.

Bigmosigao 10 n. 3 Meanko-010J0TIYHUX 1 COLIAIBHO-IICUXOJIOTTYHUX ITOKAa3aHb
JUIs1 3MIHHA (KOPEKIIii) CTaTeBOI HAJIEKHOCTI, MEIUKO-010JIOTIYHIUMH Ta COIIAIBHO-
NICUXOJIOTIYHUMH MPOTUIIOKA3aHHAMHM JUIsl 3MIHU (KOPEKIIil) CTaTeBOi HAJIEKHOCTI
€: HEBIAMOBIAHICTH X0o4a O OJHIA 3 yMOB, 3a3Ha4yeHWX y MyHKTI 1 Meauko-
O10JIOT1YHHUX 1 COIIATBbHO-TICUXOJIOTIYHUX MOKa3aHb AJis 3MIHU (KOPEKIIii) CTaTeBOi
HAJIeKHOCTI; BIK A0 18 pOKiB; HasBHICTH AiTel BikoM 10 18 pokiB; nepeOyBaHHs
mariedTa y noio0i Ha yac po3risiny KoMiciero 3 mutanb 3MiHH (KOPEKIIii) cTaTeBoOi
HAJIEXKHOCTI HOro 3asBU; HAsABHICTh EHJOTNEHHOI'O 3aXBOpIOBaHHSA 3 (pacamom
TpaHCCEKCyaai3My; TOMOCEKCyali3M, TpaHCBeCTH3M Ha ¢GoHi TpaHchopmarrii
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CTaTEBO1 POJIl; CEKCyajbHl PO3JaAu K MPOBIIHUN MOTUB JJI 3MIHHM (KOPEKIIIi)
CTaTeBOI HAJEKHOCTI; HASBHICTh OY/b-SKHUX CEKCYaJIbHO-INIEPBEP3HUX TECHICHININ;
rpyOi MOPYIICHHS COIiajdbHOI ajamnTaiii (BIACYTHICTh POOOTH, TTOCTIMHOTO MICIIS
MPOKMBAHHS, aJIKOTOJI3M, HApKOMaHis, aHTHCOIllaJbHA TIOBEIHKA TOIIO);
IICUXOJIOTIYHI ~ OCOOJIMBOCTI, SIKI YCKJIAQJHIOIOTH (200  YHEMOXKJIMBIIIOKOTH)
COITIaJILHO-TICUXOJIOTIYHY aJanTalfiio y Oa)kaHiii TpOMaJsSHCBKIA CTaTl; CTyMHeHI
ne3ajanrauii, sKi [NoTpeOyloTh i  KOPEKIii MOBEIIHKH 3aCTOCYBaHHS
MICUXOTPOITHUX TIpemnapaTiB; MOPGOIOTIdHI 0COOIUBOCTI, SKI YCKIATHIOIOTH (200
YHEMOJXKJIMBIIIOIOTh) ajganTaiiio y Oaxkaniil ctaTi (repMadpoauTH3M, MOPYIIECHHS
PO3BUTKY CTATE€BUX OPTaHiB TOIIO); HEMOXKJIUBICTh MPOBEJCHHS SHIOKPUHHOT a00
XIpypriuHoi 3MiHH (KOPEKIii) CTaTeBOT HAJIEKHOCT1 Y 3B'A3KY 3 HASIBHICTIO BaXKKUX
COMAaTUYHHUX 3aXBOPIOBaHb, BHUPAKCHE 3HIDKCHHS IHTENEKTY Jis aJeKBaTHOI
OIIIHKK MOXJIMBUX YCKJIaJIHCHB; HE3rojla 0coOH, ska moTpeldye 3MiHM (KOPEKITii)
CTaTeBOI HAJIEKHOCTI, 13 00CIATOM JIarHOCTUYHO-TIIKYBaJIbHUX 3aX0/I1B MO0 3MIHU
(KopeK1ii) cTaTeBO1 HAJIEIKHOCTI, 1110 peKkoMeH0BaH1 KoMiciero.

Crarra 3 Koncrutyii Ykpainu BU3HaYae, 110 JIOIWHA, 11 KUTTS 1 3J0pOB'sl, 9eCTh 1
TIHICTh, HEJOTOPKAHHICTH 1 Oe3Meka BHU3HAIOTHCS B YKpaiHl HAWBHUIIOIO
comuianpHOMO 1iHHICTIO. [IpaBa 1 cBOOOIM MIOAMHM Ta 1X rapaHTii BA3HAYAIOTh 3MICT
1 CIIPSMOBAHICTh AISILHOCTI JiepkKaBH. JlepkaBa BIAMOBIAa€e mepes JIOJUHOKO 3a
CBOIO JIISUTbHICTh. YTBEpJUKEHHsS 1 3a0e3nedyeHHs MpaB 1 CBOOOJ JIIOJUHU €
TOJIOBHUM OOOB'SI3KOM JIEPKaBHU.

Bianosiano o ct. 23 Konctutyiii Ykpainu KoKHa JIF0JIMHA Ma€ MPaBO Ha BUIbHUM
PO3BUTOK CBOET OCOOUCTOCTI, SIKIIO IPHU LIbOMY HE MOPYLIYIOTHCS MpaBa 1 cBOOOIU
IHIUX JTIOJIeH, Ta Ma€ OOOB'SA3KH TEpPEa CYCIUILCTBOM, B SIKOMY 3a0€3IMeUyeThCs
BUIbHUM 1 BCEOIUHUN PO3BUTOK ii OCOOUCTOCTI.

3rimro 31 c¢T. 32 OcHOBHOro 3akOHy JepaBH, HIXTO HE MOXE 3a3HaBaTH
BTpY4YaHHsS B HOro ocoOMCTe 1 CiMEHE >KHUTTS, KpIM BHUMAJKIB, MepeadaueHux
Koncrurymiero Ykpaiau.

3MiCT 3a3HAYCHMX CTaTel BIAMOBIAAE 3000B'sI3aHHAM YKpaiHW, SKI BUHHUKIIH,
30KpeMa, y 3B'I3KYy 3 paTrudikamiero YKpaiHOlO MDKHaApOJHOTO MAaKTy IIpo
TPOMAASHCHKI Ta MOJITHYHI mpaBa Ta KOHBEHINI mpo 3aXHWCT MpaB 1 OCHOBHHX
cBOOOJ JIOJWHM, IO, BiAMOBIMHO A0 cT. 9 KoHctuTymii YkpaiHu, € 4acTHHOIO
HAI[IOHATHHOTO 3aKOHOJAABCTBA Y KpaiHH.

VY crarti 17 3akony Ykpainu «[Ipo BUKOHaHHS pillIeHb Ta 3aCTOCYBAaHHS MPAKTHKN
€BpONENCHKOro Cyay 3 IMpaB JIOJUHU» 3a3HAUYEHO, IO CYAU 3aCTOCOBYIOTH IMPHU
posrisaai crpaB KOHBEHINIO TPO 3axXUCT MPaB 1 OCHOBHHUX CBOOOJ JIOJWHH Ta
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npakTuky Cyly SiK JI5Kepesio npasa.

BianosigHo 10 4. 1 ct. 8 KoHBeHIi po 3aXUCT MpaB 1 OCHOBHUX CBOOOJ KOKEH
Ma€ IpaBo Ha MOBary J0 CBOT'O MPUBATHOTO 1 CIMEWHOTO JKUTTS, IO CBOTO JKHUTJIA 1
KOPECIIOH/ICHIII1.

Yactuna 2 ct. 8 KoHBEHIIIT PO 3aXUCT MPaB 1 OCHOBHUX CBOOO/] UITKO BKA3y€ MEXI
BTpPYUYaHHs JIep>KaBU B peallizalliio MpaBa Ha MoBary /10 MpUBaTHOrO (0COOUCTOrO)
KUTTsI, TOOTO BCTAHOBJICHHSI 0OMEKeHb. JlaHO0 CTAaTTEI0 BCTAHOBJICHO, 1110 OPTaHH
JIep>KaBHOI BIaJW HE MOKYTh BTPYYaTHCh Y 3[1HCHEHHS IIHOTO TPaBa, 32 BUHATKOM
BUIAJIKIB, KOJU BTPYYAHHS 3/IMCHIOETHCS 3T1IHO 13 3aKOHOM 1 € HEOOX1IHUM Y
JIEMOKPATUYHOMY CYCITUIBCTBI B 1HTEpecax HaI[lOHAJIBHOI Ta TPOMAJACHKO1 Oe3MeKu
YH EKOHOMIYHOTO J00poOyTy KpaiHu, [JIs 3amoO0iraHHsS 3aBOPYIICHHSM YH
3JI0YMHAM, JJI 3aXUCTY 370POB' UM MOpail ado AJis 3aXMUCTY MpaB 1 cBOOO 1THIINX
oci0.

OOMeKeHHS MpaB 1 CBOOO/ JIOJAMHU Ta TPOMaISTHUHA MOXIIMBI TIJILKM Ha TI1JICTaB1
Koncrutynii Ykpainu, 3akoHiB YKpaiHU Ta MIXKHApOJHO-TIPABOBUX AKTIB.

3rigHo 31 cT. 17 MiKHapOAHOTO MAaKTy MPO TPOMAISHCHKI 1 MOTITHYHI TIpaBa HIXTO
HE TTOBMHEH 3a3HAaBaTH CBAaBLIHPHOTO UM HE3aKOHHOT'O BTPYYaHHS B OO 0COOHUCTE 1
CIMEHHE JKHUTTS, CBaBUIBHMX UM HE3aKOHHUX TOCSITaHb Ha HEJIOTOPKAHHICTH HOTO
KUTIa ab0 TAEMHUINIO WOTO KOPECHMOHICHII YM HE3aKOHHMX MOCSTaHb Ha WOTO
gecTh 1 pemyTtarito. KokHa roaMHa Mae TpaBO Ha 3aXHCT 3aKOHY BIJ TaKOTO
BTPYYaHHS YW TAKHX ITOCSATaHb.

CratTs 4 BuIIE3a3Ha4eHOTO MDKHAPOJHOTO TMAaKTy BU3HAYAE, IO JIMINE Mij Yac
HaJ[3BUYAHOIO0 CTAHOBWINA B JEp)KaBl, IPU SIKOMY >KUTTS Hallli nepeOyBae i
3arpo3010 1 MPO HASBHICTh AKOTO OQILIHHO OTOJOLIYETHCS, IAEp’KaBU-YYaCHUII
1150r0 [1akTy MOXYTh BXKMBATH 3aXO0JIIB Ha BIJICTYIT BiJ CBOiX 3000B's3aHb 3a UM
[TakTOM TUTBKM B Takiii Mipi, B SKIA I1¢ JUKTYETHCS TOCTPOTOIO CTAHOBWINA, MPHU
YMOBI, II0 Takl 3aX0Jd HE € HECyMICHUMHU 3 iX IHIIUMH 3000B'S3aHHSIMU 32
MDKHApPOJIHUM TIPAaBOM 1 HE TATHYTH 3a COOO0 AUCKpPUMIHAIIIT BUKIFOYHO HAa OCHOBI
pacu, KoJIbOpy MIKIPH, CTaTi, MOBH, PEJIITii YX COIIAJIBHOTO TTOXO[KEHHSI.

Takum uyMHOM, TependayeHi 3aKOHOM OOMEXKEHHs IpaB 1 CBOOOJ JIOJUHU Ta
rpOMaISTHUHA MAarOTh YITKI MEXI 1 YMOBH 3ampoBajpkeHHsS. BoHu, Hacammepen,
3aKPITITIOIOTHCS MIPKHAPOIHUM 3aKOHOIAaBCTBOM 1 320€31MeUyI0ThCS HAIlIOHATHHUM.
3a3Havarouu B 1. 3 Meauko-010JI0T14HI 1 COLIaJIbHO-TICUXOJIOTIYHI ITOKa3aHHs JUTS
3MiHA (KOPEKIlii) CTaTeBOi HAJICKHOCTI BIJAIMOBIJAa4 BHIC OOMEKCHHS IIpaBa y
BUTJISIAI 3a00pOHM, SKa YHEMOJXKJIMBIIIOE TPaBO Ha MEAUYHY JOMOMOTY, TOOTO
MIPOBOAMWTH JIIKYBaHHS TAIliEHTa Ha TIJCTaBl JCIKHX SBHII, CTaHIB a00 (pakTiB 3
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KUTTS marfieHTa (y TOMY YHUCIl THUX, 110 HE MalTh BIJHOILIEHHS J0 XBOPOOH),
3pOOUBIIIM HOPMH 13 BIITHOCHUM 3HAYEHHSM - IMIIEPATUBHUMU.

AHani3youu BUKIAJEHE, Cy/ MPUXOJIUTh 10 BUCHOBKY MPO TE€, 10 BCTAHOBJICHHS
JepPKaBOI0 MPOTUTIOKA3aHb JJIsl 3MIHU (KOPEKIlii) CTaTeBOi HAJIEKHOCTI, TAKUX SIK
HAsSBHICTh JITe BikOM A0 18 pokiB, rpyOi MOPYIIEHHS COLIaJIbHOI ajanTali
(BIACYTHICTH POOOTH, IOCTIHOTO MICLIA MPOXKUBAHHS) TOLIO, epe0ayeHuX B II. 3
nonatky Ne 1 «Menuko-010J0T14HI 1 COIIabHO-TICUXOJIOTIYHI TIOKAa3aHHS IS
3MIHH (KOPEKIIii) cTaTeBOi HAJIEXKHOCTI» 10 Haka3dy Ne 60 He BiamoBimae 4. 2 CT. 8
KouBeHI1ii mpo 3axucT mpaB 1 OCHOBHUX cB0OOJ Ta cT. 32 Kouctutymii Ykpainu,
TaK SIK HIXTO HE MOXE 3a3HaBaTH BTpPY4YaHHS B HOro ocoOucrte 1 ciMelHE KUTTS,
KpIM BHUMAJIK1B, iepeadauennx Koncrutyiiero Ykpainu.

Kpim Toro, cyn 3a3Hauae, 110 miJ HEOOX1IHICTIO BTPYYaHHSI MA€ThCS Ha yBasl, 1110
BOHO BIJMOBIJIa€ HATaJIbHIN COIIANBHIN MOTPeOil, 1, 30KpeMa, € MPOTOPIIHHAM 10
MOCTAaBJICHOI 3aKOHHOI METH. AHAJOriYyHE TBEPPKCHHS BUKIAQJCHE Y pIlIECHHI
€Bporeiickkoro cyay 3 npas JrogauHu Big 18.12.2008 y cnpaBi «CaBiHM NpPOTH
VYkpaiam» (Saviny v. Ukraine), 3asBa Ne 39948/06, 1. 47.

€Bporneiicbkuil ¢y 3 mpaB JOAMHU 3a3Havyae: «CTpec 1 BIAUYKEHHS, SKe
MOPOKY€E HEBIAMOBIAHICTE MDK pPOJIIIO, MPUHHATOI B CYCHUIBCTBI 0COOO0IO-
TPAHCCEKCyajoM, 1 yMOBOIO, BCTAHOBJICHUM ITPaBOM, SIK€ BIIMOBJIISIETHCS 3aKPITTUTH
CeKCyallbHI TIEPETBOPEHHS, HE MOBUHHI po3msiaatucs, Ha nymMky Cyny, sk apiOHa
MEepeiKoia, 1Mo BUIUTHBAE 3 (popMaabHOCTI. MU MaeEMO KOH(IIIKTHY CIpaBy MiX
COLIIAJIbHOIO PEANIbHICTIO 1 MPaBOM, SIKE MOMIIIA€ TPAHCCEKCyalla B amMopajbHe
CTaHOBWINE, HAJAIOYU WOMY TMOYYTTS Ypa3IMBOCTi, MPHHIKCHHS 1 HECIOKOIO»
(Christine Goodwin, 7; I. c. Royaume-Uni, 57).

Jlo Toro * BapTO BpaxyBaTH MPAKTUKy €BPONENCHKOr0 CyAy 3 MpaB JIFOJUHU, SIKUM
3a crpaBoto Kpuctuau I'yasin nmpotu CrnoiaydeHOro KOpoJIiBCTBA 3a3HAYMB, IIIO:
«He 0yno moBeneHo, 110 3MiHA TOJIOKEHHS TPAHCCEKCYAIIB PU3UKYE CIPUUUMHUTH
KOHKPETHI 1 3HA4H1 TPYAHOIIl Y1 MOCATAHHS Ha TPOMAJICHKUI THTEPECH.

[Ilo cTocyeThes 1HIIUX MOXKJIMBHUX HACHIIKIB, €BPONEHCHKUN Cy[ 3 MpaB JIOUHU
3a3Havae, 110 «MOXKHA BUMAratH BiJl CyCHJIbCTBA, 00 BOHO MOTOMIIOCS Ha MEBHI
HE3PYYHOCTI, 00 J03BOJUTH 0CO0aM JKUTH y TITHOCTI Ta MOBa3i, BIAMOBIAHO 10
CTaTeBOi 1IEHTUYHOCTI, 0OpaHOI HUMH I[IHOIO Beaukux crpaxkaadby» (Christine
Goodwin, 91; I. ¢. Royaume-Uni, 71). «Jlep»aBa-BinoBijay He MoOXe OibIle
MOCUJIATUCS HAa CBOIO CBOOOIY pO3Cyay y Miil cdepi, KpiM TOTO, IO CTOCYEThCS
KOIITIB, $IKI MOKHA MYCTUTHU B XIJ, 100 3a0e3MeuuTy BU3HAHHS TMpaBa, SIKe
3axuiaethess Konseniriero. Xoua HISKUN BOKIMBUM YNHHHUK CYCHIIBHOTO 1HTEPECY
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HE BCTYIA€E Y MPOTUPIUUS 3 IHTEPECOM 3asABHUII B ray3i OTPUMAHHS IOPUIAYHOTO
BU3HAHHS CBOT'O CEKCYaIbHOTO MepeTBopeHHs, Cy 1 JiHIIOB BUCHOBKY, 1110 TIOHATTS
CIIpaBeJINBOI pIBHOBArv, 1o MIicTUThCs B KOHBeHIi, pimryde 3MyIrye BiaTerep
cxuuTu Oaanc Ha kopucth 3asBHUI» (Christine Goodwin, 93; 1. c. Royaume-
Uni, 73).

Takum 9uHOM, 0OMedceHHs npasa ocib, wo maroms dimei 0o 18 poxieé uu He
Mawoms NOCMINUHO20 Micys dcumms uu pobomu Ha noeazy 00 HPUBANMHO20
(ocobucmoeo) scumms y 6uenadi peanizayii npasa HAa I0eHMUYHICMb WAAXOM
KOpe2y8aHHsi Cmamesoi HANeHCHOCMI He 8I0N08Ii0A€ HA2ANbHIU COYIAIbHIU
nompeoi; He € HeOOXIOHUM V 0eMOKPAMUYHOMY CYCHIIbCMEL, He Modce Oymu
apeymeHmosane AK make, W0 NpuliHAme 8 IHmepecax HAaYiOHANbHOI ma
2POMAOCLKOI be3neku 4u eKOHOMIUH020 00OpoOYymy Kpaitu.

[[lomo 3axmcTy 3aKOHHUX TIpaB, CBOOOJ Ta IHTEpECiB TPETiX 0ci0, 0COOJIMBO
JTUTHUHHM, KOJIET1sI Cy IJ1IB 3a3Ha4a€ HACTYITHE.

OckapxyBaHe OOMEKEHHS Yy BUIJISAl «IPOTUIIOKA3aHHS» MaTu JiTed 10 18 pokiB
BTPYYAEThCA HE TUIBKH B cdepy MNpUBATHOTO, ajle W CIMEWHOTO KUTTS, IO
3axumiaerbess Koncrutyniero Ykpainu, KoHBeHIII€l0 PO 3aXUCT TIPaB 1 OCHOBHUX
cB0O0O/ Ta MI>KHAPOJHUMH Ta HAIIIOHATFHUMHA HOPMATHBHUMH aKTaMHU.

3rigno 13 CiMeHHUM KOJEKCOM YKpaiHu peryJjioBaHHS CIMEHHUX BiJIHOCHH
3MIMCHIOETBCSA 3 YpaxyBaHHSIM TIpaBa Ha TAEMHHIIIO OCOOMCTOTO JKHUTTS IX
YYaCHHKIB, IXHBOTO IIpaBa Ha OCOOUCTY CBOOOAY Ta HEJAOMYCTUMOCTI CBABUILHOTO
BTPYYaHHS y CIMEHHE JKHTTS, YyYaCHUK CIMCHHHMX BITHOCHH HE MOXE MaTHh
NPUBLIEIB UM OOMEXKEHb 32 O3HAKAMM pacH, KOJbOPY ILIKIpH, CTaTl, MOJITUYHUX,
peNriiHUX Ta IHIIMX TEePEKOHAHb, E€THIYHOTO Ta COIIAJIbBHOTO TIOXOJKEHHS,
MaTepialbHOTO CTaHy, MICId MPOKWBAHHS, 32 MOBHUMHU Ta IHIIMMH O3HAKaAMHU.
Tob6to, 3akoHOoaBeb y cT. 7 CK YKpainu BCTaHOBHUB HEMPHUITYCTUMICTh 0OMEKEHD
y CIMEHHUX BIJJHOCHHAX.

Otxe, 3rigao 13 CK VYkpaiHum HasgBHICTP MK OaThbKOM Ta JUTHHOI CIMEHHHX
BIIHOCHH (CIMEMHUX 3B'SI3KIB) HE € IMACTaBOIO Il OOMEXKEHHS B peai3ailii mpasa
Ha 1JCHTUYHICTh IIAXOM KOPETyBaHHA CTaTeBOi HajexHOCTi. I[IpoxomkeHHs
MpoIeAYPH KOPETyBaHHSI CTaTEBOI HAJCKHOCTI HE T030aBIIsie 000B'A3KIB BITHOCHO
TUTUHH, TiepeaoadeHux 4. 1 cr. 15; ct. 141; 150-151 ta iamux, nependauenux CK
VYkpainu. [lo Toro > 3MiHa BIJOMOCTEH Mpo OaTHKIB Y CBIAOUTBI MPO HAPOHKEHHS
JTUTUHH TIF0YUM 3aKOHOJABCTBOM HE TepeaoadcHa.

Pazom 3 TuUM, HEOOXIIHO BIJAMITHTH, IO MpaBa Ta IHTEPECH JAUTHHU HE
MOPYIIYIOThCSI, 00 MK OaThbKOM Ta TUTHHOIO 30epiraeThCs CiMEHHUN 3B'SI30K,
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npaBa Ta OOOB'A3KM, MependadeHi YMHHUM 3aKOHOAaBCTBOM. Kpim Toro, y
CyZIOBOMY 3acClJJaHHI [TI03MBay BKa3aB, 1110 HE MPOXKHUBAE PA30M 13 CIM'€0, PIIICHHS
CyAy MPO CTATHEHHS ATIMEHTIB BIJICYTHE.

[Ilo >k CTOCYETbCS HAHECEHHS MOPAJIbHOI UM TICHUXOJOTIYHOI TpPaBMHM JUTHHI
BHACIIJIOK CHPUUHATTA (PakTy 3MIHM CTaT€BOI HAJEKHOCTI OAHUM 3 OaTbKiB,
HEOOX1HO 3a3HAYNUTH TAKE.

Crarrero 29 KonBeHIlii mpo mpaBa AUTHHM BHU3HAYEHO, IO JEP’KaBHU-YYaCHUIII
MOTOKYIOTHCS 11010 TOTO, IO OCBITA TUTUHU Ma€e OyTH CIIpSIMOBaHa Ha:

a) PO3BUTOK OCOOM, TaJaHTIB, PO3YMOBHUX 1 (PI3UYHUX 3A10HOCTEH AUTHHHU B
HaANMOBHIIIOMY 00CsI31;

b) BUXOBaHHS TOBAru JI0 MpaB JIIOJAWHU Ta OCHOBHUX CBOOOI, @ TAKOXX MPUHIIHIIIB,
nporoyiomennx y Craryti Opranizauii O0'eqnanux Harii;

C) BUXOBaHHS IMOBarv A0 OaThKiB JUTHHH, 1i KyJIBTYpPHOI caMOOYTHOCTI, MOBH 1
HaIllOHAJIbHUX IIIHHOCTEH KpaiHu, B KM TUTUHA TPOKUBAE, KpaiHM 1i MOXOHKEHHS
Ta 70 IMBIII3aI(l¥, BIAMIHHUX B1J 11 BJJACHOT;

d) mAroTOBKY IWTHHHM JIO CBIJIOMOTO JKHTTS Y BUIBHOMY CYCIUIBCTBI B JyCi
PO3yMIHHS, MUPY, TEPIIUMOCTI, PIBHOIIPABHOCTI YOJIOBIKIB 1 KIHOK Ta JIPY>KOU MixX
yciMa HapoJaMH, €THIYHMMH, HAIIOHAIbHUMH 1 PENITiHHUMH TPYIMaMH, a TaKOX
0co0aMu 3 KOPIHHOTO HACEJICHHS;

€) BUXOBAaHHS IMOBAr 10 HABKOJIUIITHBOI PUPOIH.

To6To omHi€rO 13 3acaa AepKaBHOI MOJITHKA Y c(epi BUXOBAHHS Ta OCBITH, 3T1THO
MDKHApPOJHUX 3000B's3aHb YKpaiHU, € JOBOJUTU JIO0 JUTHUHU 1H(POpPMALIIIO
CTOCOBHO PO3MAITTS JIFOAEH 1 JIOJICHKOI MOBEIIHKU Ta (POPMYBaHHS TOJIEPAHTHOTO
BIJIHOIIICHHSI /IO MPaB 1HIINX 0C10, B TOMY YHCJI1 OaThKIB.

BinnoBigHo 1o ct. 12 3akony Ykpainu «IIpo oXopoHY TUTHHCTBa» BHUXOBAaHHS B
CIM'1 € TIepIIIOOCHOBOIO PO3BHTKY OCOOMCTOCTI MUTWHHM. Ha KOXHOTO 3 OaThKiB
MOKJIAJIA€ThCSI OJTHAKOBA BIAMOBIIAIBHICT, 32 BUXOBAHHS, HABUYAHHS 1 PO3BUTOK
nuThHA. baTtbkn abo ocobwm, sKi iX 3aMiHIOIOTh, MalOTh IMPaBO 1 3000B's3aHI
BUXOBYBaTH [UTHHY, MIKIyBaTUCsS Tpo 1 3A0poB's, (i3UYHUN, TyXOBHHM 1
MOPAJIbHUW PO3BUTOK, HABUAHHS, CTBOPIOBATH HAJEKHI YMOBHU JUJISl PO3BUTKY ii
MPUPOJTHUX 3M10HOCTEH, MOBAKATH T1THICTh TUTUHH, TOTYBATH i1 10 CaMOCTIHHOTO
KUTTS Ta Mpaiii.

BuxoBaHHS TUTUHU Ma€ COPSIMOBYBATHCS Ha PO3BUTOK 1i 0COOMCTOCTI, MOBAru J0
mpaB, CBOOOJ JIOJWHHA 1 TPOMaJsSHWHA, MOBH, HAIlIOHAJBHUX ICTOPUYHHUX 1
KyJIbTYPHHUX IIIHHOCTEH YKpailHCHKOTO Ta 1HIIMX HAPOJiB, MiJTOTOBKY TUTHHHU IO
CBIIOMOTO JKUTTA y CYCHIJIBCTBI B AYyCl B3a€EMOPO3YMIHHS, MHUPY, MHUJIOCEPIS,
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3a0e3MeUeHHs] PIBHOMPABHOCTI BCIX WIEHIB CYCHUIbCTBA, 3JIar0JId Ta APY>KOU MIXK
HapoJaMu, ETHIYHUMU, HAlllOHAIbHUMHU, PETITIHHUMU IPyHaMU.

OTxe, 3aKOHOJAaBElLlb IOKJIAJa€ BUXOBaHHS JUTUHU B JycCl MOBaru A0 IpaB Ta
CBOOOJT JIIOJMHU, CBIJJOMOTO JKUTTA Y CYCHUIbCTBI, B3a€EMOPO3YMIHHS, MUDY,
MUJIOCcep/s, 3a0€3MEeUEHHs] PIBHONPABHOCTI BCIX WIEHIB CYCIUIbCTBA, 3JIarOAM Ha
OCBITHI YCTaHOBHM, CTBOPEHHI BIJIMMOBIAHO 1O YWHHOTO 3aKOHOJIAaBCTBA Ta Ha
OaTbKIB.

VY 3B'I3KYy 3 UHM, MOpanrbHa Yu NCUXONIO2IUHA MPABMA Y OUMUHU, WO HATEHCHUM
YUHOM BUXOBYBANACL MA OMPUMYBANA OCBIMY, He Modce Oymu SUKIUKAHA
peanizayiero 0OHUM 3 6AMbKIE C8020 NPABA IOEHMUUHICMb, WLIAXOM KOPEe2YBaHHs.
811ACHOI CMAamegol HAJIeHCHOCMI.

Kpim Toro, crarreto 1 3akony VYkpainun «IIpo 3axucT CychniibHOI MoOpai)
CyCIIJIbHA MOpaJIb BU3HAUYEHA K CHUCTEMa €TUYHUX HOPM, MPaBUJ MOBEIIHKHU, 1110
CKJIAJHCS Y CYCHUIBCTBI HA OCHOBI TPAAUIIIAHUX JIYXOBHHX 1 KYJIbTYPHHUX
I[IHHOCTEH, ySIBJIEHb PO J0OPO, YECTh, T1IHICTh, TPOMAJCHKUN 00OB'SA30K, COBICTb,
CIIPaBEIJIUBICTb.

Crarrero 5 3a3Hau€HOrO BHUIIE 3aKOHY IepeadadyeHo, M0 3MICTOM JIepKaBHOT
HOJIITUKU Y c(pepl 3aXUCTy CYCHIIbHOI MOpali € CTBOPEHHSI HEOOX1JHUX MPABOBUX,
€KOHOMIYHHMX Ta OpraHi3aliiiHuX yMOB, fKI CHOPHUSIOTH peaiizaimii MpaBa Ha
1H(pOopMaIIiHUK TpPOCTIp, BUIBHUI BiJ MarepiajiB, IO CTaHOBIISTH 3arpo3y
Gb13UYHOMY, THTEJIEKTYyaIbHOMY, MOPAJIbHO-TICUXOJIOTTYHOMY CTaHy HACEJICHHS.
3rinHo 31 cT. 4 3akony Ykpainu «llpo 3axuct cycniapHOT Mopasi» Jisi 3aKOHY
NOIIMPIOETHCST Ha JISUIBHICTH OpraHiB JEp:KaBHOI BIIAJIU, OPraHIB MICIIEBOTO
CaMOBpSJIyBaHHSI Y YacTHHI JEpPKaBHOTO PETYJIOBAHHS 1 KOHTPOJIO 3a 00iromMm
MPOJYKIIi CEKCYaJlbHOIO YU €POTUYHOTO XapakTepy, Ha JIsUIbHICTb YCTAaHOB Ta
oprasizaiii ycix ¢op™ BIIACHOCTI, IOPHANYHUX OCIO Ta TpoMaasH y cdepi obiry
BIJINOBIJIHOT MPOAYKIi Ha TepuTopii YKpaiHM, a TakoX 3a 1i MeXamu, SKIIO
cy0'eKTaMH TPABOBIIHOCHH € TPOMAJIsgHM YKpaiHM Ta HOPUANYHI 0COO0H,
3apeecTpoBaHi BIAMOBIAHO 10 YUHHOTO 3aKOHO/IAaBCTBA Y KpaiHHU.

Jis uporo 3akOHy HE MOUIMPIOETHCS HA BUPOOHUITBO UM PO3MOBCIOKEHHS
JOKYMCHTAJIBHUX MaTepiajiB, XyJAOKHIX TBOpPIB JNTEpPaTypd, MHCTEITBA Ta
KYJbTYpH, Kl BU3HAHI KJIACHYHUM YHM CBITOBUM MHCTEITBOM, Ha 00Ir HAyKOBHX,
HAyKOBO-TIOMYJISIPHUX, MyOJIUUCTUYHUX, OCBITHIX MarepiaiiB 3 MUTaHb CTaTl U
CEKCy Ta BUPOOIB CEKCYalbHOI'O XapaKTepy MEIUYHOIO IPU3HAUEHHS.

Takum uynMHOM, CyJ 3a3Hayae€, 110 3aKOHOJABELb CaM OOMEXHUB MEXI BTPYyUaHHS
JepkaBu B cepy 3axXucTy cycninbHOI Mopami. O0'€eKTOM Jaep)kKaBHOTO HATJISATY Ta
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perymoBaHHsT € 1H(QOpMALIWHUA TPOIYKT CEKCyaJdbHOTO YU EpOTUYHOTO
XapaKkTepy.

Bignosimno 1o cr. 23 3akony Ykpainu «IIpo indopmariro» iHdopmaliiitHa
OpONYyKLIslT —  MaTepiali3oBaHUM  pe3ysbTar  1H(OpMALIiHOI  AISUIBHOCTI,
NpU3HAYEHUH IS 3aJ0BOJIEHHS TOTPeO cy0'ekTIB IHPOPMaLIIMHUX BITHOCHH.
OCHOBHMMHU HampsiMaMu  JIEpKaBHOTO peryJitoBaHHsA o00Iiry iHdopmaiiiHol
OpOAYKINi, IO BIUIMBa€ HA CYCHUJIbHY MoOpaib, €: (GOpPMyBaHHS €JUHOI
KOMITJIEKCHOI CHCTeMH 3a0e3MedeHHs] 3aXHCTy MOPaJIbHUX 3acajl 1 YTBEPIKEHHS
3I0POBOTO CIOCOOY KUTTS Yy cdepi iHDoOpMamiiiHOT MisUTBHOCTI, OCBITH Ta
KyJbTYpH; HEOMYUICHHS MpONaraljy B €JIEKTPOHHHUX Ta 1HIIHUX 3ac00ax MacoBOi
iHdopmalli KyJIbTy HACHIBCTBA, JKOPCTOKOCTI, TMOIIMPEHHS TOpHOrpadii;
BIIPOBA/PKEHHSI E€KCIIEPTHOI OLIHKK BIJI€0-, aydlo-, APYKOBaHOI 1HQopMalii Ta
iHQopMamii Ha eIeKTPOHHHX HOCISIX, pPO3POOJICHHS MEXaHi3MIB 1 METOJHK
BIIHECEHHS 1 J0 TaKoi, IO 3aBJa€ IIKOAW CYCHUIBHIM Mopaji; MiATPUMKA
HalllOHAJIBHOI KyJbTYpPH, MUCTELITBA, KIHEMATOrpadii, KHUTOBUIaHHS, MOJIIIIEHHS
CUCTeMH TpOIaraHjad KpamuX 3pa3KiB CBITOBOI JTepaTypu, KYyJIbTypH Ta
MUCTELTBA; 3a00pOHa IEMOHCTpallil HEeNLEeH31MHO1 ay110-, BIIEONPOIYKIIil Ha BCIX
HaIlIOHAJIBHUX TeJIePaJiOKOMITAHISAX; BCTAHOBIICHHS KOHTPOJIO 3a 00IromM
OPOJYKLIi, 1[I0 CTAaHOBUTH 3arpo3y CYyCHUIbHIA MoOpasi; NpHEIHAHHS 10
MDKHApOJHUX JIOTOBOPIB 3 MUTAHHS 3aXUCTy CYCHUIbHOI Mopanl (cT. 5 3akoHy
Vkpainu «I1po 3axucT CyCHiabHOT MOPaIi»).

Ha migcraBi BuleBKa3aHOTo KOJETis CYIIB 3a3HAYa€, 10 KOPESyS8aHHS CMamesoi
HanedcHocmi y ocib, wo maoms oimeti 0o 18 pokie e gionocumuvcs 00 cghepu 0ii
3aKoHo0asCcmea w000 3aXucmy CYCniibHoi Mmopani, 060 He Mac O03HAK
iHopmayitinoco npodykmy (npooykuyii) , mum Oinbus miei, wo 3a00poHeHa OioYUM
3aKOHO0ABCMBOM.

Pazom 3 TuM, cya BBaxkae 3a HEOOXiAHE 3a3HAYMTH, 1110, BIAMOBIAHO 10 JOBIAKU
IOJI0  BIAMOBIAHOCTI acquis communautaire TPOEKTy Hakazy MiHicTepcTBa
OXOpOHHU 370poB'a YKpaiHu «IIpo ynockoHalleHHS HaJaHHS MEIUYHOI JIOMOMOTH
ocobaM, 110 NOTPeOYyIOTh 3MIHU (KOPEKIIil) CTaTEBOI HAJIEKHOCTD, Cepell JKepel
acquis communautaire BigcyTHI akTh CHIBTOBapHCTBa, SKi (OPMYITIOIOTH CHIBHI
pIIIIEHHSI CTOCOBHO BCTAHOBJICHHS TMOPSIKY OOCTEKEHHS O0cCi0, 10 MOTpeOyIOTh
3MIHU (KOPEKIIii) CTaTeBOi HAJEKHOCTI, BU3HAUYAIOTh OOCST IMOBHOBAXKEHH Ta
000B'sI3KIB OpraHiB Ta OCI0, JO KOMIIETCHIIl] SIKMX HAJIC)KUTh BUPIIMICHHS MUTAHHS
PO JOUUIBHICTh TMPOBEJACHHS KOPUTYIOUMX (XIPYpriuHMX abo TOpPMOHAJIbHHX)
BTPy4YaHb MIOJI0 3MIHM (KOPEKIlii) CTaTeBOI HAJIEKHOCTI Ta iX 00CATY, a TaKOX
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BiJIcyTHI akTu CHiBTOBAapUCTBA, Kl BU3HAYAIOTh MEIUKO-O10JIOT1UHI 1 COIlabHO-
IICUXOJIOTIUHI TIOKa3aHHS Ta MNPOTUIOKA3aHHSA [JIs 3MIHM (KOpEKIii) CTaTeBOi
HAJIEKHOCTI.

TakuM 4YMHOM, CyJ MPUXOAUTH JO BUCHOBKY, 1110 TIPU pO3pOOIll Ta aHAII31 HAKa3y
Ne 60 Ha BiANOBIAHICTH acquis communautaire He OyJI0O BpaxoBaHO BCIX
Pexomennmamiit CM/REC, sk mkepena acquis communautaire, 1, IK HaCJIiJI0K, OyJIH
3p00JIeHI TMOMUJIKOBI BUCHOBKM MpPO BIJICYTHICTH akTiB CHIBTOBApUCTBA, Kl
BH3HAYAIOTh MEIUKO-OIOJOriYyHlI 1 COMIAJBLHO-IICUXOJOrIYHl ITOKa3aHHS Ta
MPOTUIIOKA3AHHS JUIsl 3MIHU (KOPEKIIi1) CTaTeBOI HaEKHOCTI.

[logo mpoTUMOKa3aHb Yy BHUIIAAI TPyOMX TOPYIICHb COMLIAJbHOI aganTarii
(BIACYTHICTH pOOOTH, TOCTIHOTO MICIIS TPOKUBAHHS) CY/l 3a3HAYA€E HACTYITHE.
BianoBigno no cr. 43 KoHcrurymii YkpaiHd KOXEH Ma€e MpaBO Ha Mpaifto, 110
BKJTFOYA€ MOJKJIIMBICTB 3apoOJiaTH co01 Ha JKHUTTS Ipalero, Ky BiH BUIBHO oOHpae
a00 Ha Ky BUIbHO MOTOKYETHCH.

3rigHo 31 cr. 47 OCHOBHOrO 3aKOHy JepXaBU KOXKEH Mae€ MpaBO Ha KHUTJIO.
Jlep>xaBa CTBOpPIOE YMOBH, 3a SKHX KOXHUM TPOMAISIHUH MaTUME 3MOTY
noOyyBaTH >KUTII0, IPUA0ATH OT0 y BIACHICTh a00 B3ATH B OPEHAY.

VY crarti 24 KoncTtuTymii YKpaiHu 3akpilyieHO, IO TPOMAJISHH MaroTh PiBHI
KOHCTUTYI[IHI MpaBa 1 cBOOOIM Ta € piBHUMU mepesa 3akoHoM. He moxke OyTtu
OpUBLICIB 4 OOMEXKEHb 3a O3HAaKaMU pacu, KOJIbOPY UIKIpH, MOJITUYHUX,
peNTiiHNX Ta 1HIIUX MEPEKOHAHb, CTATl, €ETHIYHOTO Ta COLIAIBHOTO MOXOKEHHSI,
MalHOBOT'O CTaHy, MiCIIsl IPOKUBAHHSI, 32 MOBHUMH a00 1HIIMMH O3HAKAMHU.
BincyTHicTh poOOTH Ta MOCTIMHOTO MICILSI MPOXKUBAHHS € O3HAKaMH MailHOBOTO
crany. BcranoBneHnHst oOMexeHb (y popmi «IpOTUTIOKA3aHb) 3a IIUMH O3HAKAMU €
nopyueHHsM Koncrutynii Ykpainu.

TakuMm umHOM, TepembadeHi 3aKOHOM OOMEKEHHS IpaB 1 CBOOOJ JIOJWHHU Ta
rpoOMaJiiHMHA MalOTh YITKI MEX1 1 YMOBU 3ampoBaJkeHHs. BoHu, Hacammnepen,
3aKPITUTIOIOTHCS MI>KHAPOIHUM 3aKOHOJABCTBOM 1 3a0€3MeUyIOThCS HAI[IOHATIBLHUM.
Opnak Hakaz Ne 60 He € 3akOHOM YKpaiHM, BIH € JIOKaJbHUM HOPMATHUBHO-
paBOBUM akToM, Ha mifctaBi sikoro Kowmicis MO3 (Ha jgaHuil 4ac) 31 3MiHU
(kopekirii) cTaTeBOi HAJICKHOCTI OOMEXKY€ IpaBO TMaIi€eHTa Ha 3MiHY (KOPEKIIIIO)
HOro cTaTeBOl HAJIEKHOCTI Ta MPABO HA MOBAry 10 0COOMCTOTO KUTTS (1€ MpaBo Ha
TEHJEPHY 1JEHTUYHICTh € CKIJIaJOBOIO0 Ha MiACTaBi BHUIeBKa3zaHOi KoHBeHINi Ta
MPaKTUKU €BPOINEUCHKOTO CYly 3 IPaB JIIOAUHH).

Konerisa cynniB, epaxosyrouu neobXionicme HasieHOCmMI OANAHCY MidC ITHmMepecamu
OUMUHU Mma npasom 6AMvKi8 Ha nosazy 00 0COOUCMO20 HCUMMSL, NPUXOOUMb 00
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BUCHOBKY, WO €80000a HA 3MIHY CMAmMegoi HalexcHocmi € gopmoro peanizayii
npasa Ha i0eHmuyHicmb, KA € HeBl0'€MHOI0 YACMUHOW Npasa Ha noeazy 00
npusamuozo (ocobucmozo) scumms, nepedobavernozo cm. 8§ Konsenyii npo 3axucm
npas i 0cHoHux c60000 ma cm. 32 Koncmumyyii' Ykpainu.

Pa3zom 3 TEIM, KOeTisI Cy/TiB BBaXKA€, 10 BTPYUYAHHS JCPKABU B peaizalliio mpana
HA  1JIGHTUYHICTb, IIJSXOM  BCTAHOBJIEHHA  3a00poH  (MPOTHUIOKA3aHb),
nependoayeHux B goaarky Ne 1 go makazy Ne 60, mae o3HaKM 0OMEKEHHS ITpaBa Ha
MoBary J10 MPUBaTHOTO (0COOMCTOTO) KUTTS, TIepeadoadeHoro cT. 8 KorBeHmii mpo
3aXHUCT MpaB 1 OCHOBHUX CB00OJ, cT. 6 3akoHy Ykpainn « OCHOBM 3aKOHOJIaBCTBA
VYKpaiHu npo OXOpPOHY 3[0pOB’s», L0 Nependadae npaBo KOXKHOTO IpOMaJssHUHA
Ha MPABOBUM 3aXUCT BiJl OYIb-IKUX HE3aKOHHUX (POpM AUCKpHUMIHAIII, TTOB'sI3aHUX
13 CTAaHOM 3JIOpPOB'A, 1, K HACJIJIOK, TAKUM, 1110 HE BIAMOBIJA€ MPABOBUM aKTaM
BUILIO1 FOPUIUYHOI CHUJIH.

Pazom 3 Tiim, MiHicTepCTBO OXOPOHHU 370pOB'sSs YKpaiHu, HA MiJICTaBl HOPMATUBHO-
IIPaBOBOTO aKTy, SKUW HE € 3aKOHOM YKpaiHu, naeneryBanio Kowmicii 31 3MiHH
(kopexirii) cTaTeBOi HAIEKHOCTI MOXKIMBICTH 00OMEXKYBaTH MpaBa 0Ci0 32 0O3HAKaMU
COLIIAJIBHOTO TIOXOJKEHHSI Ta CTAHOBHUIA, CEKCyaJbHOI OpIl€HTalli, CIMEHHOTO
CTaHy Ta CIMEHWHHUX 3B'SA3KIB, IHTEJIEKTYyaJIbHOTO CTaHy, 3aJIeXKHOCTI BiJl PEYOBUH
OPUPOIHOTO UM IITYYHOTO MOXO/KEHHA. TOOTO THX, 1110 HE MAIOTh BIJTHOIICHHS /10
NUTaHb MEIUIIMHU, THM CaMUM TIOPYIIYIOUM HE TiJIbKM  HallioHAJbHE
3aKOHOJIaBCTBO, ajie 1 HOPMU MI>KHApPOJIHOTO TPaBa.

<...> BpaxoByroumu BHUILEBHUKIQJCHE, CYy] IIAIIOB BHCHOBKY MpPO HEOOXIAHICTH
3a/10BOJIEHHS TO30BHUX BUMOT.

<...> BusnaTtu TakuM, 110 HE BIJMIOBIIa€ MPABOBUM aKTaM BHINOI FOPUIUIHOT CHUITH
Ta HEUUHHUM I1. 3 MeuKo-010JI0TTYHUX 1 COI1aTbHO-TICUXOJIOTIYHUX MTOKa3aHb JJIS
3MiHN (KOpEKIlii) cTaTeBoi HaJICKHOCTI, 3aTBEPKCHUX HakazoM MIiHICTEpCTBa
oxoponu 3110poB's Ykpainu Ne 60 Big 03.11.2011 «IIpo ymockoHalieHHST HaJlaHHS
MEIUYHOI JOTOMOTH 0co0aMm, $KI TOTpeOyroTh 3MiHM (KOpEKIi) cTaTeBoi
HAJIC)KHOCT1», B YaCTHHI MPOTUIIOKA3aHb: - HASIBHICTh JITEH BIKOM 10 18 pokKiB; -
rpy01 MOpyILIEHHs COLlaibHOI ajnantauii (BIICYTHICTh pOOOTH, MOCTIHHOTO MICUS
MPOKHMBAHHS).

MaeMo 3a3HauMTH, IO HABEAECHE PIIICHHS OyJI0 CKacOBaHO MOCTAHOBOIO
KuiBchkoro amensimiitHoro ajMiHicTpatuBHoro cyay Ykpainu Big 30 uepBus 2015
poky y cmpaBi Ne 826/16044/ 14%, B pe3yibTari 4yoro Meanuko-0100T14Hl 1
COIaJIbHO-TICUXOJIOTIYHI MOKa3aHHs 1Jid 3MiHU (KOPEKIIli) CTaTeBOl HAaJEXKHOCTI,

%2 http://www.reyestr.court.gov.ua/Review/46189839.
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3aTBEp/KEH1 Haka3oM MiHicTepcTBa OXOpOHU 310poB's Ykpainu Ne 60 Bin
03.11.2011 «IIpo ynmockoHalleHHSI HaJaHHS MEIUYHOI JOMOMOTH oco0am, SKi
MOTPEOYIOTh 3MIHM (KOPEKIIii) CTaTeBOi HAJIEKHOCTI», IPOJTOBXKYIOTh JISITH B CBOIH
nomnepeHINA peaaKili.
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CYJOBI PIHIHHA Y CITIPABAX OO0 IOMAHIHBOI'O
HACUWJIBCTBA ITEHAPHO 3YMOBJIEHOI'O HACUJIBCTBA

o yvoeo po30iny ysitiuiiu pivieHHs NPo HEHAeHCHe BUKOHAHHS 0epIHCaABAMU
CBOIX NO3UMUBHUX 30008 A3AHb i3 3AXUCMY HCIHOK 810 0OMAUIHBO20 HACUILCNEA, d
MAaKodic 13 NONEPEeONCeHHs. HEHANEHCHO20 MNOBOONCEHHs 13 HumMu 3 OOKY
NpeoCmMaBHUKI8 OP2aHi6 0epiHCasHOl 61a0U, WO CMAHO8UMb HelOCbKe abo make,
WO NPUHUINCYE 2IOHICIb NOBOOIHCEHHS.

Pimennsi €Bponeiicbkoro cyay 3 mpas JioauHu 'y cnpasi A. v. Croatia
Bix 14 sxoBTHs 2010 poky (sumse)®

<...> 3asgBHMIL CTBEP/KY€, IO ii KOJHUIIHIA YOJOBIK (SIKMUM CTpaKJIaB BIJ
MOCTTPAaBMATUYHOTO PpO3JIaay, IMapaHoi, TPUBOXKHOCTI Ta eMuIerncii), HiOWTO
nigaBaB ii MOBTOPIOBAHOMY (I3UYHOMY W TCUXIYHOMY HACWILIIO, CIHPUYMHSIB
TIJIECHI YIIKOJPKEHHS Ta 3arpokyBaB ili CMEpTIO BIPOJOBX OaraTh0X pOKIB, a
TaKOX PETYJISIPHO 3HYIABCS HaJ HEI0 Ha O4aX iX HEMOBHOJITHHO! JOHBbKHU. Ilicis
TOT0, SIK BOHA MiIllJIa 10 MPUTYJIKY, 3asiBHUI IPOCUIIA Yy CyJly BUHECTH PILICHHS,
sKe 0 3aXHCTHIIO ii BIJ TepeciiTyBaHHS 3a TOTpo3 3 OOKY KOJIUITHBOTO YOJIOBIKA.
[ii Oymo BimMOBJIEHa Ha MiACTaBi TOro, IO BOHA HE JOBENAa OE3MOCEPEIHBOTO
PU3UKY IJIA 11 )KUTTA.

<...> [Im06 3akiauuBcs posnydeHHsM y 2006 pori. Mix 2004 1 2009 pokamu 110
BIJIHOIICHHIO JI0 YOJIOBIKA MOPYUIYBAJIMCS Pi3HI KPUMIHAJIBHI Ta aJMIHICTPATUBHI
CIOpaBH 1 3aCTOCOBYBAJHUCS 3axMCHI 3axoau. OpHak numie neski 3 HUX Oynu
BUKOHaHI. Hanpuknaa, BOCbMUMICSYHHMI TEpMiH 1030aBJICHHS BOJI1, IPU3HAYECHUHN
B k0BTHI 2006 p micist morpo3 BOUBCTBa, BiH He BiaOyB. Kpim TOro, BiH He
MIPOMIIIOB 3alpOINOHOBAHE WOMY IICHMXOCOIlalibHE JIKyBaHHSA. Ha 1ei dac BiH
B1/I0yBa€ TPUPIYHUN TEpMiH MO30aBJIEHHS BOJI 3a MOrpo3u BOMBCTBA Ha ajJpecy
CyIII.

<...> Hlomo norpumanHs crarti 8 KoHBeHIii, 3 ypaxyBaHHIM TBEp/IKEHb
3asBHULII, 110 3aCIYrOBYIOTh Ha JOBIPY, 3TIJHO 3 SKUMH 1i YOJOBIK MPOTSATOM
TPUBAJIOTO TIEPIOAY COPUUMHSIB 3arpo3y 11 (i3WuHIM HEJOTOPKAHHOCTI 1
HEOJIHOPa30BO HamaJaB Ha Hei, Biaja JepKaBU Maja IMO3UTHUBHE 3000B’s3aHHS
3aXHIIaTy i1 Big HOro HACWIBHUIBKHUX mi. OmHAaK BOHA HE BHUKOHAJNA II€
3000B's13aHHS HaNEKHUM 4uHOM. [lo-mepiie, B cmpaBi, MOAIOHINA PO3TIIsAIyBaHIH,

% 3 [oBHMM  TEKCTOM  pIlICHHS  MOXKHA  O3HAMOMHTHCS 33  [IOCHJIAHHSM:
http://hudoc.echr.coe.int/eng?i=001-101152. [Tepeknaaeno ykpaincskoro OneHoro ['paboBCHKOIO.
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sIKa CTOCYETHCS HM3KW HACWIBHHUIIBKUX I OJHIET 0COOM IIOAO0 OMHIET KEPTBH,
3asBHUIl OyJia O 3axuilieHa OuTbill e(EKTUBHO, SIKOW BilaJia PO3IJISIHYJIA CUTYAIIilO
B IUIOMY, a HE BIaBajacsi J0 psAIy OKpemux emizomiB. Ilo-apyre, xoua
IpU3HAaYaIUCs PI3HI 3aXMCHI 3aXOAu, 0araro 3 HMX — Takl SIK apemr, mrpadu,
NICUXOCOL1aJIbHE JIIKYBAaHHS 1 HABITh MMOKApaHHS y BUIJISAA1 MO30aBICHHS BOJI — HE
BUKOHYBAJIMCA, IO MiJPUBAJIO iX CTPUMYIOUMM BIJIMB. Manu wicue TpuBaii
3aTpUMKA B 3a0e€3MedYeHHI BUKOHAHHS PEKOMEHJAIl M[0J0 TMOCTIHHOTO
MICUXIaTPUYHOTO JIIKyBaHHS, aj¢ HaBiTh IIeH 3axij OyJ0 MPU3HAYEHO B MEKax
KpUMIHAJIBHOI CIIPaBH, HE TOB'sI3aHO1 3 HACKJILCTBOM 100 3asBHUIIL. binbIie Toro,
3aJIMINIATIO0CS HESICHUM, UM TPOUIIOB (PaKTUYHO YOJOBIK JIIKyBaHHSA. B pesynbrari
YXWICHHS BJIQJAW BiA 3IIHCHEHHS 3axO0JiB, CIPSIMOBAaHWX Ha TOJIMIICHHS
MICUXIYHOT'O CTaHy, SIK€, SIK BUJAETHCS, OOYMOBIIIOBAJIO HACWIBHUIIbKY MMOBEHIHKY
4yOJIOBiKa, 1 Ha 3a0e3MeYcHHs 3asBHMII 3aXWCTOM BiJl ITOJAJILIIIOIO HACHIILCTBA,
BOHA IepeOyBalia Imi1 3arpo300 MPOTATOM TPHUBAJIOTO TIEPIOY.

<...> Cyn BCTaHOBMUB, IO B JaHIi CIpaBl Majo MICL€ NOPYIIEHHS CTaTTl 8 (MpaBo
Ha IIOBary A0 MPUBATHOTO Ta ciMeiHOro XKUTTS) KOHBEHIIi, 1 10 XOpBaTChKa
BJIaJla HE BXKWJIA OarathboX 3aXO0/l1B, BABHAUYCHUX CyJaMU JUIs 3aXUCTYy 3asgBHUII YU
JUTSI BUPIIIEHHS TICUXIYHUX MPOoOJeM 1 KOJUIITHBOTO YOJIOBiKa, 110, SIK BOAUa€eThCs,
MOXe OyTH IPUYMHOIO HOT0 HACHJIBLHUIIBKOI MMOBEMIHKUA. TaKoX OyJI0 HE3pO3yMiJo,
Yy HaJaBajJoCh oMy skech mcuxiatpuuHe JikyBaHHs. Jlami Cyja 3a3HauuB, 110
Ckapra 3asBHHIIl moAo0 cTarTi 14 (3abopona muckpuminHaii) KouBeHIi €
HETIPUUHATHOIO 30KpeMa, Yy 3B’SI3Ky 3 THUM, 1[0 BOHA HE Hajaja MEPEKOHIUBHX
JIOKa31B (TaKuX SIK 3BITH YU CTATUCTUKA), SIK1 JOBOJSITH, 110 3aX0JIU YW MPAKTUKH,
OpUTHATI B XOpBaTii IpOTH JOMAIIHBOIO HACHUIIBCTBA, 200 €(PEKTH TaKUX 3aXO1B
YU MPAKTUK € JUCKPUMIHALIHHUMH.

Pimennsi €Bpomneiicbkoro cyay 3 mpas JwauHu y cnpasi Rumor v. Italy
Bix 27 TpaBus 2014 poxy (sums2)*

<...> 3asgBHUL CKap>Kujach, IO OPTaHM BJIaJW BIIMOBHIWCH HIATPUMYBATH ii
MICIIA CEPHO3HUX 1HITUIAEHTIB JOMAITHBOIO0 HACWJUISA MPOTH Hel y auctomnani 2008
POKY YM 3aXHMILIATH 11 B/l MOJAJBIIOT0 HACUILCTBA. BOHA cTBEpKyBaia, 30KpeMa,
110 i KOJIUIIHBOTO MapTHEpa He 3000B’s3aJIM IPOUTH TICUXIATPUYHE JIKYBaHHS Ta
BIH IIPOJIOBXKYBaB MPEJCTABIATH 3arpo3y iil Ta ii miTsaM. Jlani BoHa ckapxuiach Ha
TE, 110 PO3TallyBaHHsS MpUKWMajIbHUKA, 00paHOro NIl HOro JOMAIIHbOIO apeliry,

® 3 [oBHMM  TEKCTOM  pIlICHHS  MOXKHA  O3HAMOMHTHCS 33  IIOCHJIAHHSM:
http://hudoc.echr.coe.int/eng?i=001-144137. [Tepeknanero ykpaincokoro OneHoro ['paboBCHKOO.
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aumie y 15 kinomeTpax Bif ii oMy, HE OyJI0 aJieKBaTHUM, J0JIal04H, 1110 JIBa pa3u ii
3aNsIKyBajdy TMPAIiBHUKU TNPUHAMANbHHUKA, M0 SBJSLUIO COOOI0 HEBUKOHAHHS
pIIIEHHST Cyay, SKUM 3a00pOHSIUCh Oyab-sAki (OpMH KOHTAaKTy MIX HEIO Ta ii
KOJMIIHIM mapTHepoMm. HapemTi BoHa cTBep/KyBaia, 110 LI MOPYLIEHHS Oyu
pe3yNbTaTOM HEBIJAMOBIIHOCTI 3aKOHOJABUMX paMoK B Itamii y cdepi 60poTsOU
MIPOTH JIOMAITHBOT'O HACHJIBCTBA 1 IO 1€ CTAHOBIJIO JUCKPHUMIHAIIIO CTOCOBHO Hel
SIK KIHKH.

<...> Cyn BCTaHOBHWB, III0O HE MaJl0 Miclle TOpymeHHS cTaTTi 3 (3abopoHa
HEJTIOJICBKOI0 UM TaKOTO, IO MPUHUXKYE T1IHICTh MOBOJKEHHS) SIK caMme Mo coOl,
Tak 1 y moegHaHHl 13 crarrero 14 (3a0opona muckpuminaiii) Konsenmii. Bin
BCTAHOBUB, IO ITANIMChKI OpPraHW BJIAJUA 3aKPIMUIM 3aKOHOJABYl paMKH, SKi
JO3BOJISTM iM  BXKMBATH 3aXOJlIB MPOTH 0OCIO, 3BUHYBAYEHHX Y JIOMAIIHbOMY
HACHJIBCTBI, 1 IO Il paMKH Oy e(PEeKTUBHUMHM IPHU MTOKApaHHI 0¢i0, K1 BUNHUIN
37I0YMH, B SIKOMY 3asBHULA OyJjia >KEPTBOIO, 1 JUIsl MONEPEIKEHHS MOBTOPHUX
HAaCWJIbHULBKUX MOCATaHb Ha 1i (P13UYHY LUTICHICTD.

Pimenuss €sponeiicbkoro cyay 3 npas JwauHu y cnpasi Opuz v. Turkey
Bix 2 uepBus 2009 poky (sumse)®

<...> 3asgBHUIA Ta ii MaTH ITiIIaBaAIMCh HaMaJaaM Ta IMorpo3aM BIIPOJIOBK Oaratbox
POKIB 3 OOKY YOJIOBIKA 3asBHUIII, SIKUW y PI3HOMY BUIJISiZII HAHOCHB O0OM >KiHKaMm
TpaBMH, SIKI MOTJIM 3arpOKyBaTH JKUTTIO. 32 BUHSATKOM JIMIIE OJHOTO BHUIIAJIKY,
oMy He Oynm Tipej’ siBJieHI OOBMHYBAYE€HHS Ha IMJCTaBl TOTO, IO OOW/BI KIHKH
BIJIKJIMKAJIA CBOT 3as1BU, HE3BAXKAIOUM HA 1XH1 MOSICHEHHSI, 1110 YOJIOBIK 3MYIIyBaB il
e 3poOUTH, 3arpoKyrourd BOMBCTBOM. 3TOJIOM BiH HaHIC APYXKHUHI CIM HOXKOBHX
NOopaHeHb 1 OyB 3aCy/DKEHUU 10 cIulaTh WTpady B €KBiBajIeHTI NMpuOIU3HO 385
€BPO 3 MOXJIMBICTIO CIIaTU yacTUHamMu. OOUJB1 JKIHKU MOJAM YUCICHHI CKapru,
CTBEPKYIOUH, 10 1XHI KUTTA MepedyBasiu MiJ 3arpo30t0. YonoBika JOMUTAIN Ta
BIIMYCTWINA. 3PEIITOI0, KOJM JIBl KIHKM HaMarajiucChb BTEKTH, YOJIOBIK 3aCTPEJIUB
CBOIO TEIly, apryMEHTYIOUH 1€ THM, II0 MOTro pemyTailis Oyia mocTaBjieHa I
3arpo3y. Moro Gyino 3BHHYBAaueHO B YOHMBCTBI i 3aCY/UKEHO 1O IIOKHTTEBOTO
YB’SI3HEHHSI, ajie€ 3T0JIOM 3BUIBHEHO, HE3BAYKAIOUM HA 3asiBU JIPYKUHU MPO TE€, IO
BiH MPOJIOB)KYBAB i MTOTPOKYBATH.

<...> B 2002 porii, B MOMEHT, KOJIM BOHA HaMarajacs JOIMOMOITH 3asBHUIIl BTEKTH
3 POJMHHOTO TOMEIIKAHHS, MaTH OCTaHHBOI 3a3Haja CMEPTEIbHUX TMOCTPLIIB 3

® 3 [oBHMM  TEKCTOM  pIlICHHS  MOXKHA  O3HAMOMHTHCS 33  [IOCHJIAHHSM:
http://hudoc.echr.coe.int/eng?i=001-92945. Tlepeknaneno ykpaincbkoro Onenoro ['paboBChKOIO.
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OOKy 4OJIOBIKA 3asBHUII. YTPOJOBXK MOIMEPEAHIX POKIB, 3 OOKY OCTaHHBOTO Maju
MICII€ MPOSIBU arpecii MpoTU 0coOM 3asiBHUIII Ta ii MaTepi, 10 CYMPOBOIKYBATUCS
HEOJHOPA30BUM 3aBJIaHHS TIOpPAaHEHb, Kl KBaTI(IKyBaIUCh JHKaApSIMH SIK
NOTEHIIHHO CMEepTeNbHI. 3rajjaHe HACWIIbCTBO Mayio, 30Kpema, MposiBU B (opmi
HaHECEHHs MM000iB, cripoOU HAi3ay aBTOMOOLIEM Ha 000X KIHOK, sIKa IMpHU3BEJa J10
TSOKKUX TpaBM MaTepl 3asgBHUIll, a TAKOX Hamaay 13 HAaHECEHHSM OCTaHHIN ceMH
HO>KOBHMX TOpaHeHb. JKepTBU MOBIIOMIISUIM MPO Il TIPOSBH HACWIBCTBA OpraHam
Bl 1 3a3Ha4alid, M0 TOOOIIOTECA 3a CBOE JKHTTA. KpumiHaiabHI
NepeciiilyBaHHs, Kl OyJ0 BIIKPUTO MPOTH YOJOBIKA 3asBHUII MO (akTtam cepii
IPaBOIOPYIIEHb - 30KpeMa, CMEPTEIIbHI MOTPO3H, NMPOSIBU HACHIILCTBA 3 TSKKUMU
HACJIIIKaMHU Ta 3aMaxX Ha BOMBCTBO - OyJIM 3aKpUTI MPUHANMHI JBIY1 ITICJISA TOTO, SIK
MOCTpaXkJAaJll BIIKJIMKAJIA CBOI CKapru BHACHIJOK MOrPO3 Ha CBOIO ajpecy 3 OOKy
iXHPOTO HamajgHuKa. TMM HE MEHII, 3 OISy Ha TSKKICTh 3aBJaHUX TMOpPAHEHb,
pPO3CIiIyBaHHSI CTOCOBHO Haraay 3 BHKOPUCTAHHSIM aBTOMOOUIS Ta 3aBIaHHS
HO’KOBHX IIOpPaHEHb 3asBHUII 3aBEPUIMIINCH CYJOBUM THpouecoM. BusHaHui
BHHHHUM B IIMX JIBOX HAITa/IaX, YOJIOBIK 3asBHUII OyB 3aCyPKCHHI 10 TPHOX MICSIIIB
1n030aBJIEHHS BOJII 3@ MEPUINI 3 HUX - 3TOJ0M II€ MTOKapaHHs OyJ0 NOM’ SKIIEHO 10
criati mTpady - Ta 10 WTpady 13 NOMICAYHOIO CILIATOK 3a IPYTUid. 3pelToro,
BIH BOMB 3 BOTHENaJbHOI 30p0i MaTip 3asBHUIl, BUIIPABIOBYIOYH II€H BUYMHOK
noTpeOO0I0 3aXUCTUTU CBOIO YecThb. Bu3zHanuii BUHHUM y BOMBCTBI B 2008 pori Ta
3aCy/DKCHUH 10 JTOBIYHOTO YB’S3HCHHS, BIH OyB THM, HE MECHIN, 3BUIBHCHUN B
OYIKYBaHHI 3aBEPIICHHs aleAIiiHOl MPOLEeIypH 1 3HOBY BIABCS 10 IMOTPO3 Ha
aZipecy CBO€1 APYKUHU, SIKA 3BEPHYJIAcs 3a 3aXMCTOM J0 oprasiB Biaaau. OcTaHH1
BXXWJIN BIAMOBIIHUX 3aXOJIIB JIMIIE CiM MICSIIB motoMy, koiu Cyna 3BepHYBCS 3
IPOXaHHSM HaJaTu oMy 1H(POpPMaIIil0 CTOCOBHO III€i CITPaBHU.

<...> Pexomenmaris Komitery MiHICTpIB CTOCOBHO 3aXHCTy JKIHOK BiJ IPOSIBIB
HacuibcTBa (Pek. (2002) 5 Bim 30 xBiTHS 2002 poKy) 3aKiuKae JAep KaBU-UJICHU
3ampoBaJUTH, PO3BUBATU Ta/abo, 3a MOTPeOHM, BIOCKOHAIIOBATH HAI[IOHATIBHY
MOMTUKY B cdepli OOpOoTHOM MPOTH HACHILCTBA. 30KpeMa, IM PEKOMEHIOBAHO
nepeciiyBaTd B paMKaxX KpPUMIHAJIBHOI MPOLEIYypU TSKKI MPOSIBU HACHIIbCTBA
MPOTU JKIHOK, Tepen0adnTH 3axoau, siki O 3a0e3neuyBaiy KepTBaM HACHUIILCTBA
MO>XKJIUBICTh 3BEPTATHCh 1O CYJIy Ta OTPUMYBaTH €()EKTUBHUN 3aXHUCT, a TAKOXK
CIIOHYKAaTH OpPraHu JEp>KaBHOTO 3BUHYBAUYEHHS PO3TJISJATH HACUIBCTBO BIHOCHO
KIHOK K OOTSOKYHOUMid ab0 BHUpIMAIbLHUKA (aKTOp MiJ Yac yXBaJCHHS PIIICHHS
1010 IOPEYHOCTI BIIKPUTTSI KPUMIHAIBHOTO MPOBAJIKEHHS.

<...> Cyx Haraaye, 10 y BUIAJKy TBEPIKEHb MPO HEBUKOHAHHS OpTaHaMU BIIaJ1
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CBOTO TIO3UTHBHOTO 3000B’sI3aHHS 110 3aXUCTy MpaBa Ha KHUTTS B paMKax IXHBOTO
00OB’SI3Ky TMOMNEpe/KaTh Ta Kapatu OyJb-sfKli 3aMaxu MPOTH OCOOUCTOCTI,
HAJICKUTh BCTAHOBUTH, YW 3a3HA4Y€Hl OpraHUW 3HaNM, ab0 MYyCWIM 3HATH, B
HAJICXKHUM TMepios 4acy mpo Te, 110 OJHA YW KiJbKa 0Ci0 3a3HaBalii peajbHOl Ta
0e3mocepeIHbOi 3arpo3u JJIsl IXHBOTO JKUTTSA BHACIIIOK KPUMIHAIBHUX isIHb 3
OOKy TpeThoi 0cOOM 1, B paMKaxX CBOiX MOBHOBaXE€Hb, HE BXKWJIM 3aXO[1B, fKi, 3
paIioHaTbHOI TOUKH 30py, 0€3 CYyMHIBY, JO3BOJIMIN O 3MEHIITUTH 1IeH PU3UK.

<...> O0cTaBUHU CIIpaBH CBiT9YaTh PO CHCTEMATHUYHI MPOSBH HACUILCTBA, SKOTO,
13 3pOCTa0u0I0 1HTECHCHUBHICTIO, 3a3HABAJIM 3asBHUIlA Ta i1 MaTH - TSKKICTh IHUX
MPOSBIB OyJia TOCTATHHOIO I OOTPYHTYBAHHS BXKHUTTS MPEBEHTHUBHUX 3aXOIIB - a
TaKOX PO TIOCTIMHI 3arpo3u JKHTTIO Ta Oe3merii 000X >kiHOK. Bimromi sk Oyio
BCTAHOBJICHO TmonepenHi ¢GakTh AOMAIIHBOTO HACWIBCTBA 3 OOKYy 4YOJIOBiKa
3asBHUIII, PU3UK penuauBy OyB 3HauHmii. OpraHam Biaad OyJi0 BIAOMO TIPO IO
CUTyalllf0, a MaTH 3asBHUIN, 3a JBa TIKHI J0 CBO€EI 3aru0eni, IMOBIIOMIISIIA
IPOKypaTypy Ipo Oe3mocepeaHIo 3arpo3y il JKUTTIO 1 BUKIIMKAJIA MOMIII0. 3BIACH
BUTIKAE, 110 PU3UK CMEPTEIHHOTO Hamaay OyB mependadyBaHuUM.

<...> [lepmie muTaHHs, K€ MOCTAa€ B IIbOMY BiAHOIICHHI, MOJIATAE Yy 3 sCyBaHHI
MiJCTaB JUIsl 3aKPUTTS OpraHamMu BIaAu KPUMIHAIBHUX TEPECHiyBaHb MPOTH
YOJIOBIKA 3asgBHUII BHACIIIOK BIJKJIMKAHHS MOJAAHUX CKapr 3 OOKYy 3asBHMIN Ta ii
matepi. Hacammniepen, Cyn npoaHaiizyBaB MPaKTUKY, KA Ma€ BKUTOK B JeprKaBax-
yneHax. J{IMIIOBIIM BHCHOBKY IIPO BIACYTHICTh 3arajJlbHOTO KOHCEHCYCY 3 I[bOTO
IMATAaHHSA, BIH BOJHOYAC BCTAHOBHMB, IO OCTaHHI THUM OUIBII CXHJIBHI JIO
IOPOJOBKEHHSI TEPECIlyBaHb B CYCHUIBHUX IHTE€pPECax, YUM CEPUO3HIIINM €
NOPYIICHHS 1 3HAYHINIMM € pPHU3UK pPElUUIUBY, HAaBITh KOJHM MOCTpaXkaami
BIJIKJIUKAIOTh CBOI cKapru. [Ipu yxBasieHHI pillleHb PO JOPEUHICTh MPOIOBKEHHS
nepecyiyBaHb, KOMIIETCHTHI OPTaHW BPaXxOBYIOTh YHMCIICHHI CKJIaJIOB1, IO MarOTh
BIJIHOIICHHS 0 XapakTEPUCTUK MOPYLIEHHS (Cepilo3HICTh, MpHUpOAa 3aBIaHUX
KEpPTB1 MOpaHEHb, BUKOPHUCTAaHHS 30poi, yMuced), 10 O0COOM MPaBONMOPYIIHUKA
(momepenHi CyAMMOCTI, BIpOTIIHICTh PEIUIUBY, IPOSIBU HACUIHLCTBA B MUHYJIOMY ),
710 JKePTBU Ta MOTCHIIIMHUX >XepTB (MOTEHIIIIHI 3arpo3u I iXHBOTO 3/I0POB’S Ta
Oe3mekn, MOXJIMBI HACHIAKU I iXHIX ITeH, MOXKJIMBA HAsBHICTH 3arpo3 BXKeE
micasl aKkTy arpecii), a TaKoX [0 BIIHOCHH MIX MPaBOMOPYIIHUKOM 1 HOTO
XKepTBOK (IXHI BIAHOCHMHHM B MHUHYJIOMY 1 B TENEPIIIHIA Yac, MOXKJIMBI HACIIIKU
IIPOJIOBKEHHS MTePECIilyBaHb BCylieped BOJIl )KEepTBHU). B maHoMy BUIAaKy, OpraHu
BJIaJI1 HEOJHOPA30BO YXBAIIOBAIM PIIICHHS NPO 3aKPUTTS IMEpeciigyBaHb MPOTH
YOJIOBIKA 3asBHUII, HE 3BAXKAIOYM Ha HasBHY CHUTYyallll0 HACWUJIbCTBAa Ta
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BUKOPUCTAHHA CMEpPTENbHOI 30poi, He Oakarouu BTPY4YaTUCh B T€, IO BOHU
po3riananu sAK "'noMamHid KOHQUIKT'. SK BHUIA€ThCA, BOHM HE BpaxyBalld
MPUYWHHU, Yepe3 K1 OyJIr BIAKIWKAHI CKapry, HaBiTh Oymy4du moiH(opMoBaHi Tpo
CMEpTeNbHI MOTpo3H, sIKi BUrosiomryBaB 3aTpumanHuil. Illogo te3u, 3rigHO SKOi
OpraHd BIIAJM HE MOXXYTh MPOJOBKYBATH CIiA4i Jii B CHIIy HOPMH 3aKOHY, SIKa
3a00pOHS€E MPOJAOBKYBATU MEPECTiyBaHHS Bl MOMEHTY BIJKIMKAHHS CKapru, 3a
BUHSATKOM BHUIAJKiB, KOJU PO3CHiIyBaHi (PaKkTH MPU3BEIU 10 HE3IyKaHHS YU
Herpane3aaTHoCTI TpuBamicTio Big 10 mHIB, Tpeba BiI3HAYMTH, IO 3rajaHi
3aKOHOJ/IaB4i PAMKH HE 3aJOBOJILHSIOTH BUMOTAM, SIKi BJIACTHUBI IO3UTUBHUM
3000B’A3aHHSAM Jep’KaBU B MHTAHHI 3axXUCTy BiJ JOMAaIIHBOTO HACHJIbCTBA.
Jlep>kaBa-BiANOBIIaY HE MOKE BIUCYBAaTH apTyYMEHTOM TOM (DAKT, II0 MPOJOBKEHHS
nepeciiilyBaib MOTJIO OM MPU3BECTU A0 MOPYIICHHS MPaB KEPTB 3T1IHO 31 CTATEIO
8 KonBeHI1il, OCKITBKA CEPUO3HICTh 3arpo3u, sfKa ICHyBajla Il MaTepi 3asBHUIL,
poOmMITO 1IeH 3ax17 HeOOX1THUM.

<...> llomo Te3u Ypsay, 3riIHO SIKOT HE ICHYBaJIO KOHKPETHUX JOKa31B iICHYBaHHS
Oes3rmocepeIHbOi 3arpo3u I Matepi 3asBHUII, Cy/ BiA3HAUYae, MO OpraHd BJagd
HE OLIHIOBAJIM MIpYy 3arpo3u, sKy MpeACTaBIIsIB YOJIOBIK 3asBHUII, Ta HE JOXOAMIIN
BHUCHOBKY PO T€, 1110 YTPUMaHHS I11/1 BAPTOI MaJIO OM HEMPOMOPLIMHUI XapaKTep.
Bonu He yxBamoBanau pillieHHS 3 1UX NMUTaHb. 3a OyJb SKUX OOCTAaBHH, B MUTaHHI
JIOMAIlIHbOTO HACWJIbCTBA, MpaBa HanmaJHUKa HE MOXYTh NEpEeBakaTH HaJ MPaBOM
KEPTBU HA )KUTTS Ta MOPAJIbHY HEOTOPKAHICTb.

<...> Cyz Bij3Haudae, MO0 OpraHU BJIATU MaJld MOMJIHMBICTh BXXUTH OXOPOHHHX
3aXO/1B Ha MIJACTaBl 3aKOHY Npo 3axucT poauHu (Ne4320) abo x 3a00pOHUTH
YOJIOBIKY 3asBHUIIl BXOJAUTH B KOHTAKT 3 MaTip 10 OCTAHHBOI, CIIJIKYBATHUCS 3 HEIO,
HaOmkatucs A0 Hei abo0 3’SBIATHCH Yy BU3HAUEHHUX MiCISX. Y MIJACYMKY, HE
BUSIBUBIIM HAJIE)KHOI CYMJIIHHOCTI, BOHM HE JOTPUMAIHMCh CBOTO MO3UTHBHOIO
3000B’s13aHHS 110 3aXKUCTY MpaBa Ha KUTTS CTOCOBHO MaTepi 3assBHUIIL.

<...> TpuBarouu BxKe OLIbIIEC MIECTH POKiB, KpUMIHAJIbHE TMEPECTiayBaHHS IO
¢dakTy BOMBCTBA MaTepi 3asBHUIII Hapa3l mepedyBae B CTadil OCKapKEHHS. 3a IHUX
YMOB, HE MOXHa TOBOPUTU MPO €(PEKTUBHY PEaKIlil0 OpraHiB BiIagu Ha (HakT
3YMHUCHOT'O BOMBCTBA, IKE€ BU3HAETHCS OT0 aBTOPOM.

<...> KpUMiHaJbHA IOCTHUIlIS HE CTPaBUJIa HAJIEKHOTO CTPUMYIOUOTro e(eKTy B IIii
cipasl. Binroai sik opranu Biaau Oyiau noiH(OPMOBaHI MPO LI CUTYAIll0, BOHU HE
MOTJIM BUCYBAaTH MOBEIIHKY JXEPTBH apryMEHTOM Ha BUIIPaBIAHHS HEBXKHUTTS 31
CBOro OOKy HEOOXITHUX 3aXO0JiB, a0M NEPEIIKOJUTH BTUICHHIO 3arpo3 (i3uuHii
HEJOTOPKAHOCTI.
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<...> Peaxuist oprasiB BiaJM Ha MOBEIHKY YOJOBIKAa 3asBHUII Oyyia, BOYEBU/Ib,
HEaJCKBaTHOI0, BPAaXOBYIOUM TSKKICTh BUMHEHUX HUM IpaBomnopyiieHb. CynoBi
pIIIIEHHST CTOCOBHO HBOTO, SIK BHJA€THCA, HE CIPAaBWIM Ha HBOTO HISKOTO
3aMmo01KHOT0 YU CTPUMYIOYOTro e(eKTy, Ta HaBITh CBIIYATh PO MEBHY TEPIHUMICTh
710 WOTO AisiHb, OCKUIBKH BiH OYB 3aCyKEHUH JIUIIE 10 HETPUBAJIOTO YB’ I3HEHHS —
3roJIOM TOM’SIKIIEHOTO 110 mTpady — mo ¢akTy Hai3ay aBTOMOOLJIEM Ha Matip
3asBHUIII Ta — M0 € HAWOUIbII BpakKalouuM - JO He3HayHoro mrpady 3
MOCTYIIOBOIO CIUJIATOIO MO (haKTy HAHECEHHS 3asBHUIIl CEMU HOXKOBUX TOPAHEHb.
o peui, nume B ciudi 1998 poky, 13 BBeAeHHSIM B Jit0 3akoHy Ne4320, mo
npaBoBoro nojist Typeuunnu Oyio 3apoBaPKEHO aIMIHICTPAaTUBHI Ta PeNpecuBHI
3aX0JIM Ha 3aXHUCT 0Ci0, MO CTpakaar0Th Bl JOMAITHLOTO HAacHiIbCcTBa. Kpim Toro,
B L1 CIIpaBi, BJIaJIHI OPTaHU HE CKOPUCTAIUCH €(PEKTUBHO 3aC00aMU Ta CaHKI[ISIMHU,
ki Oynu BiATOAl B iX posmopspkeHHi. 3pemroro, Cya 3ayBaye 3 BEIUKUM
3aHETIOKOEHHSM, 10 3asIBHUIIA 1 JOHWHI 3a3HA€ aKTIB HACWJIHCTBA, a BJIaJIHI OpraHu
IPOJOBXKYIOTh BUSBJISATH MacUBHICTh. He 3Bajkaroum Ha 3BEpHEHHS IO JIOIIOMOTY
B1JI 3asIBHUIII, 3 OOKY BJIaIHMX OpraHiB He OyJI0 HISKOI peakiii ax 10 Toro, sk Cyn
3BEpHYBCS 10 YpsOy 3 MPOXaHHAM HaJaTH 1HPOPMAILIO HpO BXKHUTI HA ii 3aXUCT
3axonu. Y MZCYMKY, BJIaJiHI OpraHd HE BUKOHAJIU CBOTO O0OB’SI3KY BXKUTH 3aXO0/IiB
HA 3aXUCT 3asiBHULIl, A0M YTBOPUTH J1€BUN MeXaH13M 3ano0iranHs, skuil yoe3neuun
Ou ii (I3MUHY HEIOTOPKAHICTh BI1J CEPHO3HUX 3arpo3 3 OOKy il KOJUIIHBOTO
YOJIOBIKa.

<...> Cyn Bia3Hauae, MO 3TIHO 3 BIAMNOBIIHMUMH HOPMaMH 1 TPUHIUIIAMHU
MIKHapOJIHOT'O MpPaBa, skl BU3HAHI MEPEBAKHOIO OUTBILIICTIO KpaiH — HEBUKOHAHHS,
HaBITh HEHABMHCHE, JepKaBaMH IXHBOTO OOOB’S3Ky 3aXWIIATH JKIHOK BIJ
JIOMAIIHHOTO HACWJICTBA PO3TJISAAETHCS K MOPYILICHHS MpaBa OCTAHHIX HA PIBHUN
3aXHCT 3 OOKy 3aKoHy. JIomoBii, SKi Ha/TaH1 aBOKATChKOIO KoJeriero Jlifspoakipy
ta Amnesty International — i He 3amepeuyroTbCsi YpSIOM — BiJ3HAYalOTh, IO
HinispOaxip, Ae 3asBHUI MPOXKUBajda y BIAMOBIIHUNA TeEpioj] Yacy, HapaxoBYE
HaWOUTBITY KIJTBKICTh 3apEECTPOBAHMX JKEPTB JIOMAIIHHOTO HacCHIbCTBA. OCTaHHI €
BUKJIIOYHO IKIHKAMM, [EPEBAXKHO KYpPJACHBKOIO TIOXOJDKEHHS, JYyXKE€ YacTo
HEOCBIYECHI YM MAaJIOOCBIUCHI 1, SK TpaBUI0, O€3 BIACHUX JIOXOJIB. 3rajaHi
JOTIOBIII TAfOTh TIJACTAaBM BBaXKaTH, IO JOMAIllHE HACUJILCTBO TOJEPYETHCS
BJIAJHUMHU OpraHaMM, a HasBHI 3aXOAW NPOTUJII HE € e(PEKTUBHHUMH. 3aMICTh
pPO3CITITyBaTH CKapru IOTEPIUINX, OQireprn Moimii BHUCTYMAOTh B  SKOCTI
NOCEPE/IHMKIB, HAMaral4uch IMEPEKOHATH IX MOBEPHYTUCHh JO POJUHHOTO
NOMEIIKAHHA Ta BIAKIMKATH CBOIO CKapry. Bumaua Ta noBeneHHS IPUITKCIB YacTO
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B1I0YBA€ETHCS 13 3aMI3HEHHSAM, a CyAU CXWIbHI PO3TJISAATH 111 IPOLIEAYPH K OAHY 3
(dbopm 1MO30BY 3 po3ipBaHHS LUIIOOY. 3aX01H, SIKI BKUBAIOTHCA MPOTH BUHYBATIIIB
JIOMAIIHBOTO HACUJIbCTBA, HE MAlOTh CTPUMYIOUOTO XapakTepy, OCKUIbKH IX
CYBOPICTb IMOM’SIKIIIYETHCS 3 MIpKyBaHb JOTPUMAaHHSI 3BUYAl0, TPAAUIIT a00 YeCTi.
<...> Buxonmsuu 3 mnporo, Cyn AOXOAUTh BUCHOBKY, IO JIOMAIIIHE HACHJIBCTBO
3ayilia€ TOJOBHUM YMHOM KIHOK, a PO3IMOBCIO/KEHA Ta JAUCKPUMIHYIOYA B I
CUTyallll MacUBHICTb 3 OOKY TYypeUbKUX OpraHiB BJaJH CTBOPIOE CIPHUSTINBE
CepelIOBUINE ISl LOTO HAcWiIbCTBa. [IposiBU HacuiabCTBa MO BIAHOUICHHIO IO
3asiBHULIL Ta 11 MaTepi MalOTh PO3MIISIIATUCS AK TaKl, 10 TPYHTYIOThCA Ha CTaTeBId
o3HaIll, a OTXe € (PopMOIO AMCKpUMIHALII BiJHOCHO >kiHOK. [lompu pedopmu,
3ampOBaHKEHI yPSIZIOM OCTaHHIMU POKaMHM, Oal Ty ICTh, Ky 3a3BHYall BHSABIISIOTH
OpraHu MpaBOCYJ/Is B LIbOMY IUTaHHI, a TAKOK 0€3KapaHICTh, IKOK KOPUCTYIOThHCS
HaAMaJHUKHA — 1 K1 MPOUTIOCTPOBAHI IIEI0 CIPABOIO — BIMOOPaXyIOTh HEJOCTATHIO
pitrydictb 3 OOKy BIJIaJHUX OpraHiB, abOW BXXWUTH HEOOXIAHUX 3aXOJIB MJIs
BUPILIEHHS MTPOOJIEMHU JOMAIIHBOIO HACUIIbCTBA.

<...> Cyn BCTaHOBUB MOPYIICHHs cTaTTl 2 (mMpaBo Ha xuTTs) KoHBEeHIIT CTOCOBHO
BOMBCTBa TEIll 4YOJOBIKA Ta MOPYIICHHsS cTaTTi 3 (3a00poHa HENIOACHKOIO Yu
TAaKOro, 10 MPUHWXKYE TIAHICT MOBOJXKEHHS) KOHBEHII CTOCOBHO TOro, WIO
Jiep)kaBa HE BXKWJIAa 3aXOJiB JJIE OXOPOHM HOro npyxkuHu. TypeyunHa He
3ampoBajuia Ta HE IMIUIEMEHTYBaJla CUCTEMY IMOKAapaHb 3a JOMAIHE HACHIIbCTBO
Ta 3aXUCT >kepTB. OpraHu BiaJu HaBITh HE BXXUJIU JOCTYIHUX 3aCO0IB JJIs 3aXUCTY
Ta MPUIIMHUIN PO3IIISA SIK «CIMEHWHI CIpaBW», ITHOPYIOYU MPUYMHU BiJIKIMKAHHS
3asiB. [loBuHHA icHyBaTM Opuau4Ha 0as3a, sKa JO3BOJIAE TMPOJAOBKYBATH
KpUMIHAJIbHE TIEPECIIilyBaHHs HE3aJIeKHO BiJ TOTO, YU OyJIM CKapru BiJIKJIMKAHI.
Cya Tako>X BCTAHOBUB — BIIEPILIE Yy CIIPaBl PO TOMAIIHE HACUIIBCTBO — MOPYIICHHS
cratTi 14 (3abopoHa aucKpuMiHaIii) y moegHaHHl 13 cTtaTTamu 2 1 3 KonBeHini,
OCKIJTbKM HACUJILCTBO, SKE€ TMEPeXWIU JIBl KIHKHM, 0a3yBajloch Ha TIEHIEPHHUX
O3HaKax; [OOMAIIHE HACUILCTBO B OIIBIIOCTI BHIAAKIB 3OIMCHIOETHCA 110
BIIHOIICHHIO 70 JKIHOK 1 BOHO 3a0XOUYYETHCA JIUCKPUMIHAIIIHHOI IPABOBOIO
MACUBHICTIO.

Pimennss €BponeiicbKOro cyay 3 mpas JIOAUHM Yy cnpaBi Soderman v.
Sweden Bix 12 smcronaaa 2013 poky (sumsz)®

<...> CmpaBa cTocyBajach CHpoOM MPUXOBaHOI 3MOMKH 14-piuHOl MIBUMHH ii

% 3 [oBHMM  TeKCTOM  pIlICHHS  MOXKHA  O3HAMOMHTHCS 33  IIOCHJIAHHSM:
http://hudoc.echr.coe.int/eng?i=001-128043. [Tepeknanero ykpaincskoro OneHoro ['paboBCHKOIO.
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BITYMMOM KOJIM BOHA Oyia Tojia, Ta ii CKapru Ha Te. IO IIBEJICHhKa MpaBOBa
cucteMa, sfka B TOM yac He 3a00poHsuIa Bifeo3amucu 0e3 J103BOJy OcOOH, He
3aXHMCTHUIA 11 BT BTpY4YaHHS Y i 0COOMCTY HEIOTOPKAHHICTD.

<...> 3asgBHMII CKap)Xwiacsi Ha Te, 1m0 jAepkaBa llIBeris He BUKOHAa CBIH
000B 530K 3a CTaTTer0 § HAJATH il 3aCO0M 3aXUCTy MPOTHU MOPYLIEHHS 11 BITYUMOM
il 0coOMCTOT HENOTOPKAHHOCTI, KOJM BIH HamMaraBcsi TaeMHO 3aduUIbMyBaTH ii
roJIOK0 B iXHIW BaHHIM KIMHATI, KOJH iif Oyno 14 pokiB. BoHa Takox mocianacs Ha
crartio 13 Konsenmii.

<...> 3agBHUIA CTBEpJUKyBasa, o0 npaBoBa cuctema llIBemii He mepemgdauvana
KOJTHOTO FOPUIUYHOTO 3ac00y AJiA ii 3aXUCTY BiJl KOHKPETHUX il 11 BiT4MMA.
[lo-mepiie, CTOCOBHO TOJIOKEHHSI TPO CEKCyajbHE JOMaraHHs, yMOBOKO Jisi
3acyKeHHs OyJo Te, 0 BITYMM MOBUHEH OyB MaTH YMHUCEN Ha Te, 1100 3asBHULIS
JoBifanacsi mpo 371ACHEeHHS Bigeo3zamnucy. Lle mosicHoBanocs Tum, 1o ocoba He
MoTJIa OyTH >KEPTBOIO JIOMaraHHs, sIKIIO BOHA HE 3Haja mpo Iie. BiamosigHo, Ha
OYMKY 3asBHUI, BITYUM OyB BUIIPABJAHUN y BUMHEHHI CEKCYaJbHOTO JOMAraHHs
yepe3 (GOPMYIIIOBaHHS IBOTO IOJO0KEHHSA. BoHO MOTrIO 1 moBMHHO Oyio OyTH
c(hopMyJIbOBAaHO TaKMM YMHOM, 11100 KpHUMIHANI3yBaTH 3J1MCHEHHS BiJ€0O3amucy,
HE3aJIeKHO BiJl TOTO, UM 3Hajla 3asBHUILS MPO e B MOMEHT (imbMyBaHHS. OTXKe,
3asiBHULS BBakasa, 1110 (OPMYJTIOBAHHS TMOJOXKEHHS MPO CEKCyallbHE JIOMaraHHs
MOTJIO 3a3HaTH KPUTUKH, OCOOJIMBO TOMY IO BIAMOBIAHE AISTHHS HE OXOILIIOBAJIOCS
IHITAMH TOJIO)KEHHSIMU KprMiHaIbHOTO KOACKCY.

[To-apyre, mocumarO4MCh, 30KpeMa, Ha MiATOTOBY1 MaTepiaau M0A0 MOJIOKEHb PO
IUTS9y TopHOrpadito Ta OpUANYHUNA BHCHOBOK Tmpodecopa Maneneiin
JleiimxourygByn (Madeleine Leijonhufvud), 3asBHuns crBepaxyBana, mo ii
BITYUM HE MII OyTH TaKOX 3acy/PKeHMH 3a JuTsA4y nopHorpadiio, OCKUIbKU
OCHOBHa yMOBa /I 3aCTOCYBaHHS IIbOTO TOJIOKEHHSI Oyia BIACYTHSA, a came Te,
00 BiANOBiAHE 300paxkeHHs1 Oyio mopHorpadiuHuM. Y 11ii cripasi 300pakeHHs
14-piuHoi nMiBUMHM, SKa PO3AsTaiacs Mepea THUM, K NPUAHATH AYII, 3a IHIIAX
00CTaBHH y 3BHYAMHIN IMIOJACHHIN CUTYyaIlli, HE MOTJIO BBaKATHUCS MTOpPHOTpadiIHUM
y 3HadyeHHsa ctarTi 10a ['maBu 16 KpumiHAIbHOTO KOJIEKCY CTOCOBHO JMTSYOL
nopHorpadii. st Toro, mob ¢ineM OyB mopHorpadiuHUM, BITYUM MOBUHEH OYyB
Ou 3MIHUTH 3aIUC, 30KpeMa 3pOOUBIIN TaK HIOW 3asBHUILI IMO3YyBaa JUIsl HbOTO a00
IHIIMM YMHOM JIoAaTH NopHorpadiuHuii koHtekcT. Komu cnpasa posrisnanacs B
HaIlIOHAJIBHUX CyJax, HE MOXJIMBO OyJI0 CIEKYJIIOBaTH, IO came 3pOoOuB Ou
BITUMM 13 3aITUCOM, OCKUIbKU BiH OYyB 3HuIlleHWI. Ha nymKy 3asiBHUII, TOMY 1€
OyJI0 LUIKOM 3pO3yMUIMM, IO Jep>KaBHUN OOBMHYBau HE CPOpPMYIIOBAB YU HE
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3MIHUB OOBMHYBAaY€HHsS TaKUM YHHOM, II00 BKJIIOYWATH 3JI0YMH JIATSIYOI
nopHorpadii, OCKUIbKA Take OOBHHYBAuUC€HHS HE Majo O »KOJHOI MEPCIEKTUBU Ha
YCIIIX.

3 HaBeACHUX BUIIIC MPUYINH 3aIBHUIlI HE KPUTHUKYBaJIa JiepkaBHE OOBHHYBAYCHHS 3
npolecyajdbHUX IIiJICTAaB 32 HEBUKOHAHHS IiXHBOTO OOOB’SI3KY TMpej’ sIBUTH
0OBHHYBa4YeHHS Yy 3JI0YMHAX a00 000B’SI3KYy JOIMOMOTTH il 3aJI0BOJIbHUTH BUMOTH
npo BiamkoayBanHs 3a ['maBoto 22 Konekcy cynosoi mporeaypu. Hatomicts BoHa
BBa)kaja, 1[0 3aKOHOJ/ABEIb Ta HAIIOHAIBHI CYId HE BHKOHAJIW CBOI MO3UTHBHI
00OB’sI3KM B I[il CIpaBl — 3aKOHOJABEIlb Y€pe3 HENONIKA B 3aKOHI, a CyAu —
HEHAJaHHSM 3asBHUIII BIAIIKOTYBaHHS.

CTOCOBHO 3aKOHOJABCTBA, 3asABHUI BlJ3HAYMJIA, IO TMPOCTE 3AINMCHEHHS
BlJleo3anucy abo 300pakeHHS HENMOBHOJITHHOTO B CHUTYalli, sKa NOpYyIIyBaJa
OCHOBHI aCTEKTH OCOOMCTOI HEJOTOPKAHHOCTI BiJMOBIIHOT OCOOM, HE CTAHOBHIIO
co0010 KpUMIHANIbHE MPABOMOPYIIEHHS, SIKIO TIIBKA 300pa)KeHHS HE MOXHA OyJI0o
00’€KTHBHO BBaXkKaTH MOpHOrpa(iuHUM BIJAINOBIJHO /0 3arajlbHOr0 PO3yMIHHS Ta
miHHOCTeH. [I7st mopocnux B3arajii He ICHYBaJO TaKOTO 3aXHCTY. 3asBHUIL poOmIia
BUCHOBOK TpO TE, IO HECIHPOMOXHICTh BIPOJOBX 0ararbox PpOKiB
KPUMIHAJII3yBaTH Ji1 3 TAEMHOTO Y1 HE3aKOHHOI'O (PUIbMYBaHHS 0YyJIO NOPYIIEHHSIM
cratTi 8. BoHa 3a3Haumna, mo ciaOkuil 3axucT y wi cdepi OyB BiIOMUM Ta
obroBoproBaBcs 3 1966 poky. Ha ii nyMKy, He OyJi0 mpaBUIbHUM KBali(iKyBaTu
TaKUA HEOOMIK IK «3HAYHUil» a00 «HEIOCTATHHO 3HAYHUIT»  HEIOIIK
3aKOHOJ/IABCTBA B ILIJISX PO3TISAY 3a cTarrero 8. byno noctaTHhO KOHCTaTyBaTH,
10 3aXHUCT MpaBa Ha 0COOMCTE KUTTS OyB — 1 BCE 111€ € — HEJIOCTATHIM B IIBEJCHKIN
MPaBOBIii CHCTEMI 1 10 3asBHUILA OyJjia MOTEPIIO0 B IIBOTO HEMOMIKY. 3asBHUILI
3a3HauMiIa, M0 3aKOHOJABYl MPOMO3HMINI CTOCOBHO 3MIMCHEHHS TaEMHOIO
BiJico3anucy OynM iHIMiHOBaHI Micas KOMYHIKAIli CIpaBy 3asBHUII 1 IO MOTOYHI
3aKOHOJIaB4Yl 3aXO0JIM 3aHIIJIM JOCTaTHLO JAJIEKO, OCOOJIMBO ITICIS TOro, sik Bemnka
rajiata CXBaJIlWJIa 11 NPOXaHHs HAIMPABUTHU CIPABY Ha PO3IJAJ, IO BKa3yBaJIO Ha
TEPMIHOBY HEOOXI1THICTh TAKOT'O 3aKOHOJIABYOTO 3aXHUCTY.

<...> Cya noBTOpIOE, IO METOI0 CTATTI 8 € TOJIOBHUM YMHOM 3aXUCT OCOOM Bij
CBaBUIHHOTO BTPY4YaHHs 3 00Ky opraHiB myOiuHoi Biaau. [IpoTe 1ie monoxeHHs He
Juire 3000B’3y€ Jep)KaBy YTPUMATHCS BiJ] TAKOTO BTPYYaHHS: JIOJAaTKOBO IO
BOTO NEPEBAXKHO HETaTUBHOIO O0OOB’SI3KY, ICHYIOTh TAKOK MO3UTHBHI 00OB’A3KH,
SK1 BJIACTHBI JIIEBOMY 3aXHCTy IIpaBa Ha IOBary A0 MPHUBATHOTO ab0 CIMEHHOTO
KUTTA. LI 000B’S3KM MOXKYTh BKJIFOYATH CXBaJICHHS 3aXOJiB, CIPSIMOBAaHUX Ha
3a0e3neueHHs MOBark 0 MPHUBATHOTO JKUTTSA HaBITh y cdepi BITHOCHH 0Ci0 MiX
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co0oro.

Bub6ip 3aco0iB, cipsiMoBaHMX Ha 3a0e3nedeHHs! BIAMOBIAHOCTI cTarTi 8 KoHBeHIii
y cepi BiTHOCHH 0CI0 MK CO0OF0, € MUTAHHAM, SKE, y TMPUHIINII, HAJEKUTH 0
chepu poscyny Jloroipuux JlepkaB, HE3aJekKHO BIJ TOTO, UM € Il OOOB’SI3KH
JIep’KaBU MO3UTUBHUMHU 200 HEraTUBHUMU. ICHYIOTH pi3HI criocoOu 3a0e3reyeHHs
MOBarv 70 MPHUBATHOTO JKUTTSA 1 MpHUpoJa OOOB’SI3KIB JIepKaBU 3aJIeKaTUME BiJl
KOHKPETHOT'O aCIIeKTy MPUBATHOTO JKHUTTS, MPO SKUK iaeTbes. Komm iaeTrbest mpo
0COOJIMBO BaKJIMBY CTOPOHY ICHYBaHHS OCOOM 4H 11 1HAMBIIYyadbHOCTI 200 SKIIO
BIJIMOBIHA MISUTBHICTh CTOCYETHCS HAMIHTUMHIIIMX ACTIEKTIB MPUBATHOTO KHUTTH,
MEX1 PO3CY/ly I€pKaBU BIAMOBITHUM YHHOM 3BY>KYIOTHCS.

CTOoCOBHO 3axuCTy (PI3MIHOI Ta IMCUXOJOTIYHOI HEJOTOPKAHHOCTI OCOOH Bl 1HIIAX
oci0, Cypa padilie MOCTaHOBISAB, IO MO3UTHMBHI OOOB’SI3KM oOpraHiB Biaau (y
JeSKUX BUMAIKaX 3a CTaTTSIMU 2 4W 3, B IHIIUX — 3a CTaTTEI0 8 OKPEeMO Yu B
noenHaHHi 13 crarreto 3 KoHBeHIlii) MOXyTh BKIFOUAaTH OOOB’SI30K MiATPUMYBATH
Ta 3aCTOCOBYBATH Ha TMPAKTHIll aJeKBaTHE 3aKOHOJIABCTBO, 1[0 HAJA€ 3aXUCT MPOTH
HACHJIBHUITLKHUX ]I 3 OOKY IPUBATHHUX OCIO.

CTOCOBHO fiTeH, sIKi € OCOOJMBO BpPA3JIUBUMH, 3aXOJH, SIKI 3aCTOCOBYIOTHCS
JepXKaBOIO JUIsl X 3aXHMCTy BiJl HACUJIBHUIIBKUX MOiH, SIKI BIAHOCATHCA 110 cdepH
cratei 3 Ta 8§, MOBUHHI OyTHM MJIEBUMH Ta BKIIOYATH PO3YMHI KpPOKH JIJIst
3armo0iraHHs >KOPCTOKOMY TIIOBO/KEHHIO, IPO sIKe OpraHu Biaau 3Hau (abo
MOBUHHI OyJIM 3HATH), Ta €(DEKTUBHE MONMEPEHKECHHS TAKUX CEPHO3HUX MOPYIICHb
0COOUCTOT HETOTOPKAHHOCTI.

[Ilogo Takmx cephHO3HUX i SIK 3TBAITYBAHHS Ta CEKCyaJlbHE HACHIIBCTBO MO0
TITEH, e WASThCS MPO OCHOBOIOJIOKHI IIHHOCTI Ta 06a30B1 acCHEKTH OCOOMCTOTO
KUTTS, JepKaBU TOBHHHI 3a0e3meyuTd Te, Mm00 Oyau HasBHI e(eKTUBHI
MOJIOKEHHSI KPUMIHAIBHOTO 3aKOHOJaBCTBa. Lle 0OOB’SI30K TaKOX BUIIMBAE 3
IHIIUX MDKHApOJHMX 1HCTPYMEHTIB, TakuxX sIK, cepen iHmoro, crarrti 19 ta 34
Konsenuii OOH npo mpaBa nutunu Tta I'maBa VI «MarepianbHe KpUMIHAJIbHE
npaBo» Konpentii Pagu €Bponu mpo 3aXxucCT AITEH B CEKCyaabHOI eKCILTyaTalrli
Ta CEKCyaJbHOTO HACUIIHCTBA.

[Ilogo Takux cepilo3HUX ISHb MO3UTHBHUN 000B’S30K JIepKaBU 3a CTATTAMU 3 Ta
8 momo 3abe3meueHHs (PI3UYHOT HEAOTOPKAHHOCTI 0OCOOM MOXKE TaKOXK
NOIIMPIOBATUCS HA MMUTAaHHS, SKI CTOCYIOTbCA JIEBOCTI KPUMIHAJIBLHOTO
PO3CITiTyBaHHS Ta MOKJIMBOCTI OTPHMATH BIAIIKOAYBAaHHS 1 KOMIICHCAIIIIO, X04a HE
ICHye a0COJIIOTHOrO IpaBa OTpPUMATH KpHUMIHAJIbHE TMepeciigyBaHHs a0o
3aCyIPKeHHSI OYy/1b-sIKOi KOHKPETHOI 0COOM, SIKIIO HE OYyJI0 BYNHEHO YMUCHHUX YU 3
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HEOOEPEKHOCTI MOMUJIOK MijJ Yac MPUTATHEHHS 10 BIAMOBITAIBHOCTI THX, XTO
BYMHUB KpUMiHAIBHI TPABOIIOPYIIICHHS.

<...> VY OuibIn 3araJpHOMY 3HAYE€HHI, IIPOTE, CTOCOBHO MEHII CEPHO3HUX OIH MIXK
oco0aMu, SIKI MOXYTh MOPYLIUTH TICHUXOJIOTIYHY HEIOTOPKaHHICTh, OOOB’SI30K
JIEp’KaBU 3a CTATTCIO § MIATPUMYBATH Ta 3aCTOCOBYBATH Ha TPAKTHUIll aJCKBATHE
3aKOHOJIABCTBO, fKE€ HAJA€ 3axXKWCT, HE 3aBKIX BHMara€ HasBHOCTI J1€BOTrO
TIOJIOKCHHST KPUMIHAJILHOTO TIPaBa, SIK€ OXOIUTIOE KOHKPETHE JisTHHS. 3aKOHOaBYi
paMKH MOXYTh TaKOX CKJIAJIaTHCS 13 IHMBIILHO-TIPABOBHX 3aC001B, SKI MOXYTh
3abe3neunt gocTtaTHid 3axuct. Cyn Bia3HA4Yae, HANPUKIAIA, IO B JICSIKHUX
MOMEPEHIX CIpaBax LIOA0 3aXUCTY 300pa)keHHs OCOOM BiJ BTpy4aHHS 3 OOKY
IHIIUX 0ci0 HasgBHI B JepKaBax-ujeHaxX 3acoOM IOPHANYHOTO 3axXUCTy Oyiu
IIUBUTBHOTO XapaKTepy, MOXJIMBO Yy TO€IHAHHI 3 MPOIECYaJbHUMH 3aCO0aMU,
TaKUMHU SIK BUJIaHHSI CYJJOBOTO TIPUITHCY.

<...> Cyn 3a3Havae, M0 ATENAMINHANA CyJl BU3HAB, IO All BiTYMMA CTaHOBHWIIU
MOPYILIEHHS OCOOMCTOI HEAOTOpKAaHHOCTI 3asBHUIN. Cyj MOTOKY€EThCS 3 UM
BHCHOBKOM 1 BBa)Ka€, 3 OJHOr0 OOKy, IO OOCTaBHHM OyIHW OOTSDKCHI THM, IO
3assBHUIlA OyJia HETOBHOJIITHBOIO, IO iHIMUJSHT CTaBCs B Hei BAOMa, JIe¢ BOHA
noBUHHA Oyia movyyBatucs O€3MeyHo, 1 1110 MOPYIIHUKOM OyB ii BITYUMM — 0co0a,
SIKIM BOHA MaJia MPaBO Ta OYIKyBaHHS JOBIPATH. Lleli IHIMACHT Bpa3uB 3asBHUIIIO Y
BKpall IHTUMHUX aCIEKTax il 0coOUcTOro uTTA. 3 iHmoro 6oky, Cyn Big3Hauae,
0 JISTHHS, TPO SKE WAEThCSA, HE mepeadadano >KOaHOro (Hi3MYHOTO HACHIIBCTBA,
pO30€IIeHHsT UM KOHTakTy. Big3Hauaioun BUCHOBOK HalllOHAJIBHUX CYAIB MpO TE,
1o Jii BiTunuMa Oynu Oe3nepedHo TijiHi ocyay, Ha AymKky Cyny, 1l aii He HaOyu
piBHSI CEpHO3HOCTI TpyOMX [isSHb y ILMTOBAHIM BHINIM CyAOBIM MpakTHill, sKa
CTOCyBaJlacs 3TBAJITYBaHHS Ta CEKCYaJlbHOTO HACWJIBCTBA MO0 JITEH, SKi
OIS aAINCS HE JIMIIE 3a cTaTTero &, aje i 3a crarrero 3 KoHBeHtrii.

[Iloq0 OCTaHHBOI'O MOMEHTY, BapTO BIJI3HAYMTH, IO 3asABHHUIIA, KPiM CKaprd Ha
BIJICYTHICTh 3aCO0IB KPUMIHAJIBHOTO 3aXUCTY 3 MOCHJIAHHSAM Ha (DOpMYJIHOBaHHS
3JIOYMHY JIOMaraHHs Ta BIJACYTHICTh B IIBEJACHKOMY 3aKOHOJIABCTBI OKPEMOTO
3JI0YMHY 31HCHEHHS TAEMHOTO a00 HE3aKOHHOTO BiJIC03aINCY, TAKOXK CKap KHUIIaCs
Ha Te, IO IIBEJChKa CHCTEMa HE HaJaBayia il MUBUIBHO-TIPABOBUX 3acCO0IB IS
CBOTO 3axMCTy Bia nii BiTunMa. KoHKpeTHimIe, 3asBHUISI CTBEPKyBaja, IO
HalllOHAJIbHI CyJM HE BUKOHAJIM CBOI MO3UTHBHI OOOB’S3KH 3 OIVISIAY Ha Te€, IO
BOHM HE TNPUCYIWIN ii KOMIIGHCAIlI0 Ha MmijcTaBi a0o 3aKkoHy TPO MAETIKTHY
BiIMOBIAAIBHICTh, 200 KoHBeHilii. BianoBiaHo, 3asBHUIS HE CTBEp/KYyBajia, IO
3aCTOCYBaHHsI KPUMIHAJIBHOTO MpaBa Oysio eIMHUM 3aco0oM, sikum [lIBewis Moria
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BHUKOHATH CB1i 000B’SI30K 32 CTATTEIO 8 3aXUCTUTH 11 B JIH i1 BITYNMA.

3asgBHULL HE CKapXwiacss Ha €QEeKTHBHICTh KPUMIHAJIBHOIO PO3CIITyBaHH,
IPOBEJEHOr0 MIBEACHKOI0 Biano. CyJ He 3HAWIIOB YKOJHUX JIOKa3iB TOTro, IO
cnocid, y s[KuM chigul opraHu Ta Jep>KaBHE OOBMHYBAU€HHsSI BUKOHAIU CBOIi
000B’s3kH,  OyB  HEe(EKTMBHMM  CTOCOBHO  TrapaHTyBaHHS  (PI3UYHOI
HEJIOTOPKAHHOCTI 3asBHMIl, a00 110 BOHW HE BHUKOHAJIW CBIM MO3WTUBHUUI
000B’s130K MpPOBECTH €(PEKTUBHE KPUMIHAIBHE TEpECclHiTyBaHHA 3 THUM, 100
3a0€3MeUNTH aICKBAaTHUH 3aXHUCT MpaB 3asBHAII 3a cTarTero 8§ KoHBeHITIi.

<...> Cyn He BBaxkae, IO BiAMOBIAHE 3akoHOomaBcTBO IlIBerii, ske icHyBamo y
BepecHi 2002 poky, koiu OyJI0 BUMHEHO KOHKPETHE JISIHHSA BITYMMA 3asBHUILI Y
BHTJISI/II CITPOOM TAEMHOTO B1JICO3AIMCy OTOJICHOI 3asBHMII B TXHIM BaHHIM KIMHATI
13 CEKCyaJIbHOIO METOI0, 3a0€e3MeuyBajo 3axXucCT ii IpaBa Ha MOBary 10 MPUBATHOTO
XKUTTS y CHOCi0, 110, TIOTPU MEXKI PO3CyAy Jep KaBH, BIJMOBIIAaB OM MO3UTUBHUM
000B’s13kaM JiepkaBu 3a crarTero 8 KouBeHrii. BiamoBimHe MisTHHA TOPYIIUIO
0COOMCTY HENOTOPKAHHICTh 3asBHUIIl; L€ OOTSKyBajiocs THUM, L0 BOHa Oyla
HETMTOBHOJIITHBROIO, 110 IHIMICHT MaB MICIe B HEl BJOMa, /I BOHA IMOBHHHA Oyla
nouyBaTucs 0€3MeyHo, 1 U0 MOPYUIHUKOM OYB ii BITYMM — 0c00a, AKiii BOHA Malia
npaBo Ta ovikyBaHHS JoBipatu. [Iporte, sx Cya BCTaHOBHB BHUIIE, 32 IIBEIACHKUM
3aKOHOJJABCTBOM HE ICHYBaJO Hi KpUMIHAJIbHHUX, H1 I[UBUILHO-TIPABOBUX 3aC001B
3aXUCTy, SIKI MOTJM O JO03BOJIUTH 3asBHULI OTPUMATH [I€BUM 3aXUCT HPOTU
3a3HAYCHOT0 MOPYIIEHHS i1 0COOMCTOT HEAOTOPKAHHOCTI 32 KOHKPETHUX OOCTaBUH
il cipaBu.

<...> Cyn AiifilioB BHUCHOBKY, IO MajJO MICLE MOPYLIEHHsS CTarTi 8 (IpaBo Ha
noBary J1o mpuBaTHOro *uTTs1) KonBenilii. Bin BcTaHOBUB, 30KpeMa, 110 MIBEICHKE
paBo, AKE 1510 B TOM yac, He 3a0e3leuyBaio 3aXUCT IpaBa 3asBHULl HA TOBary
JI0 TIPUBATHOTO >KUTTS — aHI B KPUMIHAJbHOMY, aHlI B IUBLILHOMY TIPOIECI — y
cnoci0, mo BianoBigae KouBenmii. Jlis, BUMHEHa ii BITUMMOM, MOpylIyBaia ii
HEJIOTOPKAHHICTD Ta OyJa MOCHIICHA.

Pimennss Komirtery 3 JikBigamii AuckpuMiHamii mox0 KiHOK y CIHpasi
Ilaxina I'iokuye npoTn ABcTpii Bia 6 cepnus 2007 poxy (sumse) o7

<...> llaxiga T'ftokue (3aru6ina), rpomaasinka ABCTpii TypelUbKOTO MOXOMHKEHHS 1
KOJMIIHIN KIi€HT BiI€HCHKOTO KPU30BOrO IEHTPY MO OOpOTHOI 3 MOOYTOBUM
HAaCHJIbCTBOM, € JKEPTBOIO MOPYIICHHS Jep)KaBOIO-ydacHUKOM cTtatedt 1, 2, 31 5

3 [OBHMM  TEKCTOM  pIlICHHS  MOXKHA  O3HAMOMHTHCS 33  [IOCHJIAHHSM:
http://juris.ohchr.org/Search/Details/1715. ITepeknaneno ykpaincskoro Karepunoro Jlaiinexo.
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KonBeHni1ii mpo mikBigaIito BCix GopM TUCKpPUMIHAILII 1010 K1HOK. BiTHOCHO 111€i
nepxaBu-yuacHulli Konseniiiss Ta @akynbTaTUBHUN MPOTOKOJ J0 HEi BCTYNWIN B
yuHHOCTI 30 kBiTHA 1982 poxy 122 rpyans 2000 poky, BIATIOBIIHO.

<...> [lepmmii noB's3anuit 3 HacuiabcTBOM Hamnaj Ha [laxigom ['Hiokde 3 OOKy i
yosnoBika Myctadu ['liokue, npo sikuil BiioMo aBTopaMm, MaB Micie 2 rpyads 1999
poky npubausHo o 16 roa. 00 xB. B kBapTupi xepTBH, Koau Mycrada ['iiokude cTa
nymnty Hlaxigom ['iokde 1 morpoxkyBaB BOuTH ii. [llaxina I'liokue npoBena Hiu y
CBOIX JIpy3iB, a Ha HACTYITHHM JCHb MOBIIOMHUJIA TMPO IEH 1HIHUICHT B TMOJIIIIO
yepe3 YIpaBiIiHHS 3 MUTaHb OJaronoiyyust Mojioai 15-ro paitony Bigus.

3 rpynusa 1999 poky BiAmoBiAHO 710 po3ainy 38 (a) 3aKOHY MpO MO0 Oe3MeKu
TOJTIINIST BUAana opjep Ha BuceineHHs Myctadu ['Hokde 1 Hakimama 3a00poHY Ha
Horo moOBEepHEHHS B KBapTHUpPy. Y JOKYMEHTax, IO JOJaBajucs 10 OpAepY,
CIIBPOOITHUK TOMIIi, SKAHA BiB IO CHpaBy, 3asBUB, IO IiJ IPaBUM BYXOM
[Maximgu ['iokde Oyno aBI YepBOHI IUISIMHU, $Ki, 3a il CIIOBaMH, YTBOPHJIHUCS B
pe3yJIbTaTi TOro, 1110 YOJIOBIK HaMaraBcs 3ayIIUTH ii.

3rimHo 3 myHKTOM 4 posniry 107 KpumiHambHOTO KOJEKCy 3a3Haja 3arpo3y
4OJIOBiKa, MPSAMUN poaud, OpaT abo cectpa abo ponaud, KUl MPOKUBAE B TOMY XK
JIOMAIIHbOMY TOCTIOJIapCTBI, IO 1 OOBHWHYBau€HWM, TMOBUHHI JAaTH JO3BIT Ha
nepeciiilyBaHHs TepeadauyBaHOro MPaBONOPYIIHUKA B 3B'S3KYy 3 CEpiHlO3HOIO
3arpo3oro, 1m0 Hocwiia npoturpaBHuil xapakrep. Illaxina ['iokue He mo3BOIMIA
aBCTPINCHKIN Biajl movatu nepeciigyBaHHs Mycradu ['fiokue, sikuii mOrpoKyBaB
ii skurrio. Tomy Mycrapi ['Hiokye Oynu BHCYHYTO OOBHHYBAau€HHS, IO
CTOCYBAJIOCSI TIIBKM HAHECEHHs TUIECHUX YLIKO/)KEHb. BiH OyB BHIIpaBIaHUI,
OCKUIBKY TUJIECH1 ymKopKkeHHs, HaHeceH1 [llaxigu [iokye, Oynu 3aHaaTO HE3HAYHI
JUIs TOTO, 100 iX MOKHA OyJI0 KBaII(PIKYBATH SIK 3arpo3y IS )KUTTSL.

Hactymni akty HacuibcTBa, BijioMi aBTOpaMm, Manu micie 21 1 22 cepmas 2000
poky. Konu nomnitist npubyna B kBaptupy ['fiokue 22 cepnust 2000 poky, Mycrada
['iokue Tpumap [laximy ['#iokde 3a Bomoccs 1 MPUTHUCKAB 11 0OIWYYS 10 TIIJIOTH.
3rogoM BOHa 3asBWJA MOMIIi, 1m0 HamepeaoaHi Mycrada [iiokdye morpoxxyBaB
BOUTH Ti, SKIIO BOHA MOBIJOMUTH PO HHOro B modiuito. [lomimis Bugana apyrui
opnep Ha «BuceneHHss Myctadu ['Hiokde 1 3a00pOHY Ha TTOBEPHEHHS» B KBapTHUPI
Ta Ha MOSBY HAa CXOJIOBOMY MalaHUMKY YKHTIOBOTO OyIWHKY, SIKAW JisIB IPOTATOM
10 gnis. omiuis noiHpopMyBana npokypopa npo te, o Mycrada ['fiokue 3poOuB
«aKT HAaCHJIBCTBA TMPHU OOTSKYIOUMX 0OCTaBHHAX» (Yepe3 MOrpo3u BOMBCTBOM), 1
npocuia, oo BiH OyB y3saTul mig BapTy. I[IpoxanHs nomiiii Oyja BIIXWICHA.

17 rpynus 2001 poky, 30 uepBHs 2002 poky, 6 nunus 2002 poky, 25 ceprns 2002
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poky 1 16 Bepecns 2002 poky MOIIiI0 BUKIMKAIA B KBApTUPY | HOKYE, OCKITLKH
HAJXOWJIH MTOB1IOMJIEHHS PO YBApH 1 TY4YHI CylepeykH 1/ado moOUTTS.

VY 3B'si3ky 3 iHIUAeHTOM 8 K0BTHS 2002 poky, npo skmii [llaxiga ['iiokde 3asBuna
MOJIILII1, OCTAaHHS BHJIajia TPETIN OpJep Ha BUCEIEHHS 1 3a00pOHY Ha MOBEPHEHHS B
BiIHOmEHH]I Mycradpu Iiokue (tepminom Ha 10 pguiB); [Haxiga I'liokue
cTBep/KyBana, mo Mycrada ['fiokdye oOpaxan i, TsraB 3a O MO KBapTHUPI, OUB
no 00JIMY4Ylo, TyHIMB 1 3HOBY HOrpokyBaB BOuTH ii. Ha ii mioui OyB CHHSAK, a
npaBopyd Ha mmi — remaroma. Illaxiga ['fiokue 3BHHYBaTHIa CBOTO YOJIOBIKA B
HAHECEHHI TUIECHUX YIIKO/KEHb Ta BUCJIOBIIIOBAHHI KPUMIHAJIBHO KapaHUX MOTPO3
Ha ii ampecy. Ilomimis nmomurtama Mycrady [Hiokde 1 3HOBY 3BepHyJacs 3
MPOXAHHSM B3ATH HOTO T BapTy. [Ipokypop 3HOBY BIIXHIIUB 11€ IPOXAHHS.

23 xoBTH 2002 poky cya palioHy XepHaib3 MicTa BineHb BUAAB THUMYACOBY
3a0opony moa0 Mycradu ['Hiokue Ha mepioJ B TPU MICSIl, BIAMOBIAHO IO SKOI
Myctadi T'fiokue 3a00pOHSIIOCS TOBEpPTAaTHCS B CIMEHHY KBapTHUPY, a TaKOX
nepedyBatu B Oe3nocepenHii OnaM3bKOCTI B HeEi 1 cnuikyBatucs 3 Illaxigoro
['iokue abo mitemMu. Opaep BCTyIaB B Jil0 HETalHO, 1 MOIMii OyJI0 JTOPydYEeHO
3a0€3MeYnTH MOro BHKOHAHHSA. Bcl JITHM € HEMOBHOMITHIMHM (JIBI JOYKH 1 CHH).
Bonu nHaponunucs B iepioa ¢1989 poky mo1996 pik.

18 nucromama 2002 poky YmopaBiiHHS 3 NUTaHb OJAromnoy4ydss MoJoAl (ske
MOCTIHHO MIATPUMYBAJIO KOHTAKT 3 ciMm'ero ['Hokde 3 Ti€i MPUYMHU, IO aKTH
HACHJIbCTBA BIIOyBalMCS Ha OdYax JIT€H) MOIH(GOPMYBAJIO MOJIIII0 TPO Te, IO
Mycrada ['flokue He TOTPUMYETHCS TUMUYACOBY 3a00pOHY 1 MPOKUBAE B CIMEMHOI
kBaptupl. [Ipu nepeipii nomimis TaM HOro He BUSIBUIIA.

ABTOpHM BKa3ylOTh, IO MOJIIIS 3 IHIIMX JDKEpea 3Haia mpo Te, mo Myctada
['iokue HeOe3neuHuid 1 Mae pu cod1 30poro. B kinui auctonana 2002 poxky Pemsi
bepkent, 6arpko Illaxigm ['#iokde, moBiIOMHUB B TOMIIi0 TIpo Te, mo Mycrtada
['iokde vacto n3BOHUB oMy 1 morpoxyBaB BOMTH Illaxiny ['fiokye abo Oynib-
SKOTO 1HIIOTO YICHa CIM'T; CHIBPOOITHHMK TOJIIIi, SIKHH MPUAHSAB IA3BIHOK ITaHa
bepkenra, He 3poOuB Hisikoro 3amucy mnpo 1ne. bpar Mycradpu ['fiokue Takoxk
1H(OpMyBaB TOJILIIO Npo HampyxkeHl ctocyHku Mk [llaximoro I'iokue Ta ii
YOJIOBIKOM 1 Tpo Te, mo Mycrada ['Hokde kinbka pa3iB MOTPOKYyBaB BOWTH ii.
Horo 3asiBa moinieio He Gyna cepito3Ho crpuiinsata a6o 3adikcoano. ITomiuist He
nepeBipuia 1 HasiBHICTh Y Mycrtadu ['fiokde 30poi, HaBITh HE TUBJISYKUCH HA T€, L0
B MOT0 BITHOIIICHHI JIisyIa 3a00pOHAa Ha BOJIOAIHHS BOTHETIAIBHOIO 30POET0.

5 rpyans 2002 poky npokypopa micta Binens npunuaus po3risn moao Mycradpu
['iokde 3a 0OBHHYBaYeHHSM y HAHECEHHI TUIECHUX YIIKOJKEHb 1 BHCIIOBIIOBaHHI
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norpo3 3 Ti€l NPUYUHU, 1O OyJM BIJCYTHI JOCTaTHI MIACTaBU MJig HOTO
NEPECIIIyBaHHS B CYyJIOBOMY MOPSIIKY.

7 rpynas 2002 poxy Mycrada IMiokue 3actpenus [laximy ['fiokde 3 BorHenanbHOT
30poi B iX KBapTUPl HA OYaX iX JBOX JOHBOK. Y 3BITI MOJIiIii TOBOPUTHCS MPO TE,
10 OJEH 13 CHIBpOOITHHMKIB MONILIi HE OYB HamNpaBIICHUH y KBapTUpYy [Js
BperyioBadHs crnopy MK Mycradoro [fiokue 1 Ilaximoro I'fiokde, sxuii maB
MICLIE HE3a/I0Br0 /10 BOMBCTBA.

Uepes AB1 3 TOJIOBHHOIO TOIWHU TICIIS CKOEHHS 310unHy MycTtada ['iiokde 31aBcs
nouTini. 3riIHO 3 MOBIIOMJICHHSIMU, B JIaHWH 4Yac BIH BiI0yBa€ JTOBIYHE YB'SI3HEHHS
B YCTaHOBI /I MTPABOMOPYITHUKIB 3 TICUXIYHUMH PO3JIaJIaMHU.

<...> ABTOpH CTBEpPKYIOTh, IO JEpXKaBa-y4acHHII He 3abe3reymna Take
noBo/ukeHHst 3 Mycradoro [iokue, ske mnependadyeHO KpPUMiHAIBHUM
3aKOHOJABCTBOM IIOJI0 HA/JI3BHYAMHO HEOE3MEYHUX IMPABOMOPYIITHUKIB 1 THX, XTO
3MIIACHIOE TPyOl aKTW HACWJIbCTBA MPABOMOPYUIHUKIB. ABTOPU CTBEPIXKYIOTb, 1110
®denepanpbHUil 3aKOH MPO 3aXUCT BlJ HACWIBCTBA B CiM'i HE mependayae 3aco0iB
3aXHMCTy KIHOK B1JT 0Ci0, [0 BUMHSIOTH JOCUTH IpyOl aKTH HACHJILCTBA, MEPI 3a
BCE I110JI0 HEMOOJAUHOKHUX BHUIAJKIB rpyOOro HACHJIbCTBA 1 MOTPO3 CMEPTI. ABTOPHU
HAIOJIATAI0Th, IO B IMX BHUIAJKaX MOTPIOHO 3aCTOCOBYBAaTH TPUMAHHS IIiJl
BapTOI0. ABTOPU TaKOX CTBEPJKYIOTh, 110, SKIIO O 3B'A30K MK MOJIIIE 1
IpOKypopoM OyB HaJlaro/DKEHMI Kpalle 1 onepaTHBHilIe, TO MPOKYpOp 3HaB Ou
npo Te, 10 MaJId MICLIE€ aKTH HACHJIBCTBA 1 TIOTPO3U CMEPTIO 1 MIT OM TPHUIHATH
pIIEHHST TPO HASABHICTh JOCTAaTHIX MIACTaB JJisi CYJOBOrO TMEPECIiyBaHHs
Mycradu I'liokue.

<...> o crocyetbes crarti 1 KoHBeHIlii, To aBTOpU CTBEPIKYIOTh, IO >KIHKU
Habarato Oulbllle, HIX YOJOBIKHA, CTPaXIalOTh B pe3yJbTaTl HECEPHO3HOTO
CTaBJICHHS TIPOKYpaTypH JI0 BUMAIKIB IMTOOYTOBOTO HACHIIBCTBA B SKOCT1 peanbHOT
3arpo3u JKUTTIO 1 BiJl TOTO, L0 3BMHYBAYEHHS MPHUHIIMIIOBO HE MpUIMMAaE PIIIEHb
PO B3ATTS MiJ BapTy mependadyBaHUX MPABOTOPYIIHUKIB B X0/l PO3TISAY TaKHX
cipaB. JKiHKM TakoX y HENPOMOPIIAHO OLIBIIIN Mipl CTpaXAar0Th Bijl MPAKTUKU
HEHAJIE)KHOr0 CYJIOBOTO IEpPECIiAyBaHHs 1 MOKapaHHs MPaBONOPYIIHHUKIB 32 AKTH
HAacHJIbCTBA B ciM'i. KpiM TOTO, KIHKH y HEMTPOTOPIIHHO OLTBIIIN Mipi CTpaKIaf0Th
B pe3yJIbTaTi BIACYTHOCTI KOOPJMHALl MK CHIBPOOITHUKAMHU MPABOOXOPOHHUX 1
CYyIOBUX OpraHiB, B pe3yJbTaTi BIJCYTHOCTI OCBITH cepejl CIHiBpOOITHUKIB
MIPAaBOOXOPOHHUX 1 CYJIOBHX OpraHiB 3 MUTaHb MOOYTOBOTO HACHJIBCTBA 1 300Dy
JAHUX 1 CTATUCTUYHOI 1H(OpMaIli PO BUMAJAKN HACUIbCTBA B CIM'.

<...> KowmiTeT Harajye mpo CBOIO 3arajbHy pekomeHmamii 19, mo crocyeThcs
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HACWJIbCTBA IIOJ0 XIHOK. Y Wi 3arajgbHId peKoMeHAAllll MOPYIIYEThCS MUTaHHS
Opo TE€, YW MOXYTh JEp:KaBU-yYaCHHUL HECTH BIANOBIIAJIBHICTh 3a i
HEJIepKAaBHUX CYyO'€KTIB, 1 HIAETHCS, IO «... JUCKPUMIHAINSA BIAMOBIIHO O
KoHBeH11i1 He 0OMeXy€eThbCs 1ISIMHU, TOCKOHAIUMU ypsigaMu a0bo BiJl iXHBOTO 1MEHI
..» 1 1O «[BIANOBIIHO 13 3arajJbHUMHU HOPMaMH MIKHApPOJHOTO IIpaBa 1
KOHKPETHUMHM IaKTaMu B 00JacTi MpaB JIOJWHU| Jep)KaBa MOXKE HECTH TaKOXK
BIIMOBIJANIBHICTh 3a Jl1i MPUBATHUX OCIO, SIKIIO BOHA HE BUSBIISIE HAJIEKHOI
n0alIMBOCTI, MO0 3amoOIrTM TOpYIIEHHSIM TipaB a00 poO3CiayBaTH aKTH
HACMJILCTBA 1 TOKapaTM BHHHUX Yy iX CKO€HHI, a TaKoXX W00 BHUILIATUTHU
KOMIIEHCAIIIIO».

Komiter 3a3Hauae, 1m0 Jep)kaBa-ydyacHHUIS po3poOMiia KOMIUIEKCHY MOJIEh
00poThOU 3 MPOOJEMOIO JOMAIIHHOIO HACHJIBCTBA, L0 BKJIKOYAE 3aKOHHU, 3aCO0HU
KPUMIHAJBHO-TIPABOBOI Ta IIMBUIHLHO-TIPABOBOTO 3aXHUCTy, ITIJIBUIICHHS PIBHS
3arajbHOl O0013HAHOCTI, OCBITa Ta MIJATOTOBKY KaJpiB, HaJaHHS MPUTYIIKY,
KOHCYJIbTYBaHHSI KepTB HACUJIILCTBA 1 poOOTY 3 arpecopamu. B Toit xe vac, 1mo0
OKpeMi JKIHKH, 1110 CTaJIA )KePTBaMHU IMOOYTOBOTO HACHJIHCTBA, MOTJIM CKOPHUCTATHUCS
3M1MCHEHHSIM Ha MPAKTHUIl NPUHLMUILY PIBHOCTI YOJOBIKIB 1 JKIHOK 1 CBOIMHU
npaBaMH JIIOJMHM 1 OCHOBHMMHU CBOOOJAaMHM, TOJITHYHA BOJIA, SKa 3HAWILIA
BUPQXEHHS y BHILE3TaJaHii  BCEOCSXKHIM  cucTteMi  ABCTpii, [OBHHHA
HiATPUMYBATHUCS JCPKABHUMU CYO’ €KTaMHU, SIKi JOTPUMYIOTBCS B3SITUX JI€P>KaBOIO-
YYaCHHIICIO 3000B'13aHb MO JOTPUMAHHIO HAJIEKHOI 00a4HOCTI.

B nanomy Bumanky Komiter 3a3Havae, 110 IPOTATOM TPUPIYHOTO MEPIOAY, SIKUN
po3noudaBcsi 3 (PaKTy 3aCTOCYBaHHS HAaCHUJIBbCTBA, MPO SKUU OyJIO IMOBIIOMIIEHO
nouiii 3 rpyans 1999 poky, 1 3akinuuBcst BOuBctBoM [llaxiau ['liokue 7 rpyaHs
2002 poky, KUIbKICTh A3BIHKIB B IOJILII0 MPO 3aBOPYIIEHHS 1 cymepedkax 1/adbo
10001 OCTIMHO 3pocTaia; MO TprUdl 3a00pOHSIIa IPOKUBAHHS 1 AB14l TIPOCHIIA
IPOKYpOpa BUAATH pO3NOpsKeHHs 1po B3sATT Myctady ['iokde nig Bapty. Kpim
TOTO, HA MOMEHT BOMBCTBA JIislIa TPUMICSIYHA TUMUYACOBA 3a00pOHA, BIIMMOBIAHO 10
sakoi Mycrada I'liokye He MaB mpaBa BIABIAYBAaTH KBAapTUPY, KOTpa HAJIECKUTH
poauHi, 1 iepedyBaTu B Oe3mocepeHii OJIM3bKOCTI BiJl HEl, a TAKOXK BCTYIATH B
koHTakT 3 [llaximoro I'tiokue a6o miTemu. Komiter 3a3Havae, mo Mycrada [fiokue
3actpenuB lllaxigom ['Hiokue 3 micToneTa, SKUi BiH KYNHB 3a TPU THUXKHI JI0 IbOTO,
HE3BA)KAIOYW HA JII0Y0i HA I[ell MOMEHT BiJIHOCHO HbOTO 3a00pOHH Ha BOJIOJIHHSA
30po€r0 1 Ha MATBEPKCHHS 3asBH aBTOPIB Ipo Te, mo Opatom Myctadu ['iiokue
noJinii 0yJio MOBIIOMJIEHO IPO HAasBHOCTI y Hboro 30poi. Kpim Toro, Komirer
3a3Havae TakoX noBencHuil (akr, mo I[llaxigma ['fiokde A3BOHMIIA B CIIyXOY
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€KCTPEHOT JOMOMOTH 3a KUIbKa TOJIMH JI0 3aruoeli, NpoTe naTpyibHa MallnHa Ha
MicIIe 3JI0YMHY TaK 1 He OyJia BiIIpaBJieHA.

KowmiTeT BBaxae, 1o mpu TaKOMY IMO€IHAaHH] ()aKTOPIB MOl 3HaIa 200 MOBUHHA
Oyna 3natu, mo Illaxina ['flokye HapakaeTbcsi Ha cepilo3Hy HeOe3IleKy; BOHa
MOBUHHA OyJia MOCTABUTHUCA JI0 1i OCTAHHBOT'O J3BIHKA SIK 10 HAJ3BUYANMHOI MO/,
TUM Olnbllle OcKUIbKU caM Mycrada ['fiokdye mpomeMoHCTpyBaB HeOE3MEUHHM 1
arpecMBHMI xapakTep cBOixX HamipiB. KomiTeT BBaxkae, 1110 B CBITJII TPUBAJIOi cepii
cKkaHAamiB 1 mo0OOiB HA TOMIIIIO, IKa HE BiJpearyBaja HETalHO Ha J3BIHOK, MOXHA
MOKJIACTH BIJMOBIIAIBHICTh 32 HEBKUTTS HAICKHUX 3aXO0/IB 3 METOI 3aXHCTY
Maxiau ['iokue.

Xoua aep)kaBa-y4dacHHUIISI aOCOIOTHO OOTPYHTOBAHO 3asBIIA€, MO B KOXKHOMY
KOHKPETHOMY BHIMAJIKy HEOOX1IHO BH3HAYATH, YA HE € MiACTaBH B3SATTS IiJ BapTy
BI/IMOBITHUM 3a31XaHHSIM Ha Taki 0a30Bi MpaBa 1 OCHOBHI BOJII 0COOM, sIka BUMHSIE
aKTh MOOYyTOBOTO HACWJIBCTBA, SIK, HAMPUKIIAJ, MPAaBO Ha CBOOOIY MepecyBaHHA 1
Ha CHpaBeIMBHI cyfoBuil po3risa, Komiter, sik 1€ Bke HEe pa3 (ikcyBajocs B
HOoro JyMKax 3 IHIIAM TOBIJIOMJICHHSM 110 (DaKTOM ITOOYyTOBOTO HACHIIBCTBA,
BBaKae, 110 MpaBa arpecopa He MOXKYThb B3SITH TOpYy HaJl IpaBaMH >KIHOK Ha KUTTS 1
Ha ¢izuyHe 1 mcuxiyHe 370poB’s. B manomy Bumanky KowmiteT BBaxae, mio
noBefinka Mycrtapu ['Hokue (morposu, 3ajlsKyBaHHS 1 1M000i) SIBHO HOCHIIO
XapakTep HACWIBCTBA, MPO LI0 OYJO BIOMO NIPOKYPOpPY, SIKHH TOBHHEH OYyB
3aJI0BOJIBHUTH MPOXaHHs MOMilii mpo apemt Mycradu ['Hiokye 1 moMiiieHHs HOTo
niJ BapTy B 3B’SI3Ky 3 1HUUAEHTaMu, 1o cranucs B cepnHi 2000 1 B :xoBTHI 2002
POKIB.

Bigznavatouu, mo Mycrada ['fiokue OyB y MOBHI Mipi MOKapaHU# 3a 3aKOHOM 3a
BOuBcTBO [laxigm ['Hokue, KomiteT, mpoTte, BBa)kae, IO Jep’KaBa-y4aCHUIIS
nmopymuia cBoi 3000B’s3aHHA mo myHKTax (a) 1 (¢) — (f) crarri 2 1 crarti 3
KouBenmii, y3stum B cykynHocTi 31 crarrelo 1 KoHBeHIii Ta 3arajibHOIO
pekomenaaniero 19 komitery, i1 BiamoBigHi mpasa 3aru0mnoi Illaxigm [fiokue Ha
KUTTS, a TAKOK (PI3UYHE 1 ICUXIYHE 37]0POB 5.

KomiTeT 3a3nHauae, [0 aBTOpPU TaKOXK 3asBISAIOTH, IO JIep:KaBa-y4aCHULIS
nopymuia crarti 1 ta 5 Konsenmii. Komiter y cBoii 3aranpHii pekomenarii 19
3asBUB, IO BHW3HAauYeHHS AucKpumiHaiii B ctarti 1 KouBeHIi Bkiaoudae 1
HAaCWJIbCTBO 32 O3HAaKOI cTaTi. BiH TakoX BH3HAB HAsBHICTh 3B SI3KYy MIXK
TPaIUIIMHUMU TIOTJISIaMH, BIATIOBITHO JI0 SIKMX KIHKU BBa)KAIOTHCS MepeOyBarOTh
y MOIANOPSAAKYBaHHI Yy YOJIOBIKIB, 1 MOOYTOBUM HACWJIbCTBOM. Y TOH XK€ 4ac
KomiTeT BBakae, mo JyMKH aBTOPIB IOBIAOMIICHHS 1 Jep)KaBHU-yYacCHHUIN HE
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BUMAraroTh MPOBEJICHHS MMOANIbIIIOI0 PO3CIITyBaHHS.

Jirour BiAMOBIAHO N0 MYHKTY 3 cTarTi 7 DakyJbTaTUBHOIO MPOTOKOIY JIO
KonBenmii mpo mikBigamiro BciXx (GopM JuUCKpHMIHAIMIT 1010 XiHOK, KomiteT 3
JIKBIAAIT AUCKPUMIHALII 1IOAO0 KIHOK BBa)Kae€, IO MPEACTABICHI MOMY (akTH
CBIIUaTh Npo mnopyiieHHs npas nokiiiHoi Illaxinu ['flokdye Ha XKUTTSA, a TaKOXK
¢d13uuHe 1 MCUXiyHEe 30pOB’s, nependadeHnx B myHkrax (a) 1 (¢) — (f) crarri 2 1
cratti 3 KoHBeHIIii, B3TUX B CYKyMHOCTI 31 crarreto 1 KoHBeHuii Ta 3araibHOIO
pekomenaamiero 19 KomiteTy, 1 BHHOCHTh Ha ajapecy JAep’KaBU-yJaCHUIll Taki
peKOMEHIaITIi:

a) 3a0e3meynTH OUTBI €PEKTUBHY peati3allifo i MOHITOpHHT DeneparbHOTO
3aKOHY TIPO 3aXHWCT BiJ MOOYTOBOTO HACHIJIBCTBA 1 BIAMOBIAHUX TOJOKEHD
KpumiHaabHOTO KOJEKCY, AiI0YM 3 HAJIEKHOI OO0AYHICTIO JJisi 3amoOiraHHsl Ta
YCYHEHHS TaKOTO HACWJIBCTBA II0 BIJIHOIMICHHIO JO JKIHOK 1 TIPaBHJIBHO
3aCTOCOBYIOYM CaHKIIii, KOJIU 11€ HE POOUTHCS;

b) 3abe3neunTyr pinryye 1 onepaTUBHE MEPECIITYBAHHS B CYJOBOMY MOPSAKY
0cCi0, sIKI BUMHSIOTh aKTH HACHJIBCTBA B CIM’1, 1100 JaTH 3pO3YMITH arpecopam i
HIMPOKUM BEPCTBAM HACEJIEHHS, 110 CYCHIJIBCTBO 3aCyJIKy€ MOOYTOBE HACUIIBCTBO,
a TakoX 3a0e3MeYnTH BHUKOPUCTAHHS KPUMIHAIBHO-TIPABOBUX 1 IUBUIBHO-
NPaBOBHUX 3aCO0IB IOPUIAUYHOTO 3aXUCTY B THUX BHITAJIKaX, KOJU arpecop, SKuu
BJIAETHCS /10 MOOYTOBOI'O HACHIIbCTBA, SABJISIE COOOK CEPHO3HY HEOE3MeKy s
JKEPTBH, 1 3a0€3MEUNTH TAKOXK, 1100 B KOHTEKCTI 31HCHEHHS BCIX 3aXO0IB 3 METOIO
3aXMCTy JKIHOK BiJI HACMJIBLCTBA HAJEXKHY YyBary HpHUIAUISAIOCS O€3MeKU KIHOK 3
0COOJIMBUM HAroJIoCOM Ha Te, L0 IpaBa MPaBOMOPYIIHHKA HE CKACOBYIOTH IpaB
KIHOK Ha KUTTS, a TAKOXK (PI3UYHE 1 ICUXIYHE 370POB’S;

C) 3a0e3MeynuTy aKTHUBI3AL KOOPAMHALII AISUIBHOCTI NMPABOOXOPOHHHUX Ta
CyJIOBUX OpTrafiB, a TakKoX 3a0e3reunTH, m[00 Ha BCIX PIBHAX CHCTEMH
KPUMIHAJIBLHOTO TPaBOCYs (OIS, MPOKypaTypa, Cy//l) Ha MOCTIHHIA OCHOBI
3MIMCHIOBANIACA CIIBOpAIsl 3 HEYPSJAOBUMHU OpraHi3allisiMd, $Ki 3aiMaroThCs
NUTAHHSAMM 3a0€3MeYeHHsI 3aXUCTy 1 MIATPUMKHU KIHOK-KEPTB JIOMAITHBOTO
HACHJIbCTBA;

d) akTuBI3yBaTH 3A1MCHEHHS HaBYaJbLHUX IIPOTpaM 1 OpraHi3allifo HaBYaHHS 3
npoOeMaTUKU MOOYTOBOTO HACHUIILCTBA JUIsl CYJJIB, aBOKATIB 1 CHIBPOOITHUKIB
IPaBOOXOPOHHUX OPraHiB, BKIIOYAaI0UM BUBUEHHS KOHBEHIIT Mpo JiKBiAaLi0 BCixX
dbopM mHMCKpUMIHAINT MO0 JKIHOK, 3arajdbHOI0 pekoMeHmarii 19 Komirery Ta
®axkynpTaTUBHOTO MPOTOKOIY A0 KoHBeHIIii.

Biamosinno no myHkTy 4 ctatti 7 JlepaBa-ydacHHIIS TOBUHHA HAJC)KHUM YHHOM
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po3risiHyTd AymMku Komitery 1 HOro pexomeHjaii i mpoTSAroM IIECTH MICSIIIB
nonatu KoMiteTy nmuchbMOBY BIANOBib 3 Oy/b-KOIO 1H(POpPMAILI€I0 MPO OyaAb-iKi
3aX0JI, BXKHUTI B CBITJII BUCHOBKIB 1 pekoMeHmariii Komirery. JlepkaBi-ydacHuiri
TAKOXX HAJEXKHUTh OIYyOJIIKyBaTH 1 NEPEeBECTM HA HIMELUbKY MOBY 1 IIMPOKO
PO3IOBCIOJIKYBATU NYMKHU 1 pexkoMmeHjaiii Komitery, 3 TuM 1100 O03HAHOMUTH 3
HUMH BC1 BIATIOBITHI CEKTOPH CYCH1ILCTBA.

Pimennst Komirery 3 JikBiganii AMCKpUMIiHANLil 1010 KiHOK y cripaBi A.
T. nporu Yropumunn Bix 26 ciuns 2005 poky (sumsz)®

<...> ABTOpKa CTBEpIKY€, IO NPOTATOM OCTAaHHIX YOTUPHOX POKIB BOHA
peryJISIpHO CTaBaja »KEPTBOI HACHJILCTBA 1 B 11 aApecy 3Bydaian Cepio3Hi 3arpo3u 3
Ooky 1 HMBUIBHOrO 4voisioBika JI.®D., OGaTbka ABOX 11 NITE€H, Y OJHOTO 3 SIKUX
Cepio3HO mopyuieHi (QyHKIII TOJIOBHOTO MO3KY. Xoua, siKk nosigomusieTbes, JI.D.
Ma€ BOTHEMaJbHy 30pol0 1 TMOrpoKyBaB BOWTH aBTOPKY ITOBIAOMIICHHS 1
3IBANITYBAaTH [iTEH, aBTOpKa He 3BepTajacs 3a JIOMOMOIOK 10 BiAMOBITHUX
MPUTYJIKIB, OCKIJIBKH, 3a ii CIIOBaMH, YKOJCH 3 MPUTYJKIB B KpaiHi HE OCHAICHUN
HAJICXKHUM YWHOM, 100 NPUNWHATH OUTUHY — IOBHOTO 1HBajiga 3 MaTip’io 1
CECTpO10. ABTOpPKa CTBEPIXKY€E TAKOXK, 10 B YUHHOMY YTOPCHKOMY 3aKOHOJABCTBI
He TiepedadeHa Buaada OXOpOHHUX a00 3a00pOHHUX HaKa3iB.

VY Oepesni 1999 poky JI.O. BuixaB 3 iX KBapTUpH. SIK TMOBIIOMIISETHCS, HOTO
HACTYITHI BiABITYBaHHS, K IIPABUJIO, CYITPOBOIHKYBATUCS TOOOSIMH 1/a00 TYIHUMU
KpUKaM#, 70 TOTO X BiH 3a3Buyail OyB msHMi. Y Oepesni 2000 poky JI.OD.
nepeixaB J0 CBOET HOBOI CHIBMENIKAHIN 1 MINIOB 3 J0MYy, 3a0paBiid 3 cO00I0
OUThITy YacTHHY MeEONIB 1 TPEJAMETIB JOMAIIHLOTO BXHUTKY. SK CTBEpmIKye
aBTOpKa, BIH HE IJIATUB aJIMEHTIB MPOTATOM TPHOX POKIB, Y PE3YJIbTATI YOO BOHA
OyJa 3MyIIIeHa 3BEPHYTHUCS IO CYy 1 B MOJIIIO 3 BIMOBITHOIO MTO30BHOIO 3asIBOTO,
a BIH rpy00 BHUKOPUCTOBYBaB If0 (hopmy (DiHAHCOBOTO IIAHTAXKY, MPOJIOBKYIOUN
IpU LOMY 3arpo’KyBaTH il (PI3MUHOIO PO3MpPaBO. ABTOPKa IMOBIIOMIISIE, 1O B
HaJli 3aXUCTUTH cede 1 cBoixX miTei, 11 6epesnst 2000 poxy BoHA 3MiHMIIA 3aMOK Ha
nBepl kBaptupu. 14 1 26 Gepe3ns 2000 poky JI.D. 3anuB B 3aMOK KJei, a 28
oepesnsa 2000 poky MpoOJIOMUB YaCTUHY JABEpEi, KOJIHM aBTOPKa HE T03BOJIMIIA HOMY
YBIUTH B KBapTHUPy. ABTOpKa MoOBiIoMIIsie Takoxk, mo 27 maumas 2001 poky JI.O.
yBIpBaBCs B KBAPTUPY CUIIOIO.

% 3 [oBHMM  TEKCTOM  pIlICHHS  MOXKHA  O3HAMOMHTHCS 33  IIOCHIAHHSM:
http://juris.ohchr.org/Search/Details/1722. Ilepexnaneno ykpaincbkoro JImurpom DiminceKum.
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[ToBimomuserncs, mo JI.D. kigpka pasiB KOPCTOKO OWB aBTOPKY, MOYMHAIOYM 3
oepe3ns 1998 poky. 3 Toro MOMEHTY aBTOpIll OyJio BUJaHO 10 MEIUYHUX JOBIIOK
y 3B’S3Ky 3 JEKUIbKOMa BMIIaJKaMU >KOPCTOKUX HACWJIbHULBKHUX i, fKi, MO ii
TBEPJUKEHHSIM, MPEACTaBISIIM COO0I0 CBOTO pojay Oe3nepepBHE HACHIBCTBO, SIKE
TPUBAJIO HaBITH Hicas Toro, sik JI.MD. BWixaB 3 KBAapTUPH, A€ MPOXKHUBaAIA CIM'S.
Octanniéi iHUuAeHT MaB micre 27 munHs 2001 poky, konu JI.D. yBipBaBcs B
KBapTUPYy 1 KOPCTOKO MOOUB aBTOPKY, B pe3yJibTaTl YOro il JOBEIOCS JSATTH B
JIKapHIO.

3a MOBIIOMJICHHSIM aBTOPKH, B1IOYBCA LMBUILHUI MpOLEC y CHpaBl MpO JOCTYII
JI.®. B xBapTUPY, B SIKii )KHUBE HOTO CIM s, KBapTUPY, IO CKIATAAETHCS 3 JTBOX 3
MOJIOBUHOIO KIMHAT (54/56 KB. METpIB) 1 3HAXOIUTHCS y CHUIbHIN BiacHOCTI JI.O. 1
aBTOpKH. PimeHHs cyay nepiuoi iHctanuii, LlenTpansHoro paiionHoro cyny Ilemra
(Pesti Kozponti Keriileti Birésag) Oymo Buaeceno 9 OGepesns 2001 poky i 13
BepecHs1 2002 poku (nonatkose pimieHHs). 4 BepecHs 2003 poxy bypanemrrcbkuit
okpyxkHuil cyn (Forvarosi Bir0sdg) BuHIC octarouHe pimieHHs, B skomy JL.O.
JI03BOJISITIOCS TIOBEPHYTHUCS B KBAPTHUPY 1 KOPUCTYBATHUCS HEIO. SIK MOBIAOMIISETHCS,
piuieHHs1 cyaniB OyJlo 3acHOBaHO Ha TOMYy, IIO: a) 3asiBy mnpo te, uo JIL.O.
peryisipHo OUB aBTOPKY, HEe OyJI0 HaJleKHUM UYHWHOM MIATBEPHKEHO; 1 b) mpaBo
JLO. Ha wmaiiHO, BKIJIIOYAIOYM TMPABO BOJIOAIHHS, HE MIJIATAI0 OOMEXKEHHIO.
ABTOpKa CTBEpIIKYE, 1110 3 TOrO JIHA, OCOOJIMBO 3 ypaxyBaHHSIM HACHUJIbHUIBKUX
Jii BIHOCHO JI0 HEl 1 morpo3 Ha ii aapecy 3 OOKy ii KOJWUIIHBOTO MapTHepa, ii
($13MYHOT HEJOTOPKAHHOCTI, (DI3UYHOMY 1 ICUXIYHOMY 3/I0POB'IO 1 KHUTTIO 3arPOKYE
cepiio3Ha HeOe3neKa 1 BOHA JKHUBE B IMOCTIMHOMY CTpaxy. ABTOpKa MOBIIOMUIIA, 1110
3BepHYyJacs B BepXxoBHMII Cya 3 TpOXaHHSAM PO Mepersisiy pilieHHs Big 4 BepecHs
2003 poky, sika 11e He OyJi0 pO3TJIsiHyTe Ha MOMEHT noaaHHs Hero 10 Kowmitery
noaaTkoBoi iHGopmartii 2 ciaas 2004 poky.

<...> 3a iHdopmauiero aBTopku, Mmoo JI.M. Oyno BIIKpPUTO ABa KpUMIHAIBHUX
MpOBa/KEHHS: ofHe Oyino posmouato B 1999 pomi B lleHTpansHOMY pailoOHHOMY
cyni Ilemra (Pesti Kozponti Keriileti Birdsag) y 3B'si3ky 3 nBOMa BHUMaaKaMu
noOUTTS 1 HACWJIbCTBA, B PE3YJIbTATI SIKUX 1l OyJiM HAHECEH] TUIECHI YIIKOJKEHHS,
a apyre Oyno posmoyato B yumHI 2001 poky y 3B’S3KYy 3 BHIAIKOM IMOOWTTS Ta
HACUJIbCTBA, BHACTIZOK SKOTO BOHA Ha TIKJCHBb IOTpamuia 10 JIKapHI 4epes
cepiio3He mopyIiieHHsT (PYHKIIH HUPOK. Y TOBITOMIICHHI, MPEICTABICHOMY HEIO 2
ciuasg 2004 poky, aBTOpKa BKa3ye, M0 CYTOBUM pO3TIIsa BiAOyaeThes 9 ciuns 2004
pOKy. SIK TOBIIOMIISIETBCS, OCTAHHIM PO3IJIAL OyJIO pO3MOYaTo JIKAPHEK €X
officio. [lam aBTOpKa crtBepmKkye, mo JI.D. xomHOTO pasy He OyB 3aTpUMaHUN Y
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3B’SI3KY 3 IUMHM IHIIMACHTAMHU, @ YTOPChKa Biiajia HE BXKUJIA KOJHUX 3aXO/IIB, 3 TUM
00 3aXMCTUTH BiJl HBOT'O aBTOPKY. ABTOpKa CTBEPIDKYE, IO BOHA SK IMOTEPITiia
HE MaJia TOCTYIy JI0 CyJOBUX JOKYMEHTIB 1 TOMYy HE MOXKe HajaTu ix KomiteTy.
KpiMm 11poro, aBTOopka moBiJIoMJIsie, IO BOHA B MUCHMOBINA (opmi, 0COOUCTO 1 1O
TeneoHy 3BepTanacs 3a JIOMOMOrOI0 JI0 MICLIEBUX OPraHiB 3aXUCTy JITEH, MpOTe
BC1 11 IPOXaHHS 3aMIIMIIKCS O€3 BIIMOBII, OCKIIBKU Bilaga, HIOUTO, BBaXKae, 10
HIYOTO HE MOKE€ BJIISITH B MOIIOHUX CUTYAIIIsIX.

<...> KomMirteT Haraaye mpo CBOIO pEKOMEH/IAIIII0 3araabHoro xapaktepy Ne 19, mo
CTOCYETHhCS HACHUJIBCTBA IIOJAO JKIHOK, B SIKIM TOBOPHUThHCA, 10 «Bu3zHaueHHs
JUCKPHUMIHAINI BKIIFOYa€ HACHJILCTBO 3a O3HAKOK cTaTi» 1 mo «HacuiabcTBO 3a
O3HAKOI0 CTaTl MOXKE€ TOpYIIyBaTH KOHKpeTH1 mosioxkeHHs KonBeHiii, He
JTUBJISTYUCH HA T€, 10 SCHO BUPAKEHOI 3raJIKU MPO HACUIIHCTBO B IUX MOJOKECHHSIX
HEe MICTUThCS». KpiM TOro, peKOMeHMaris 3arajJbHOr0 XapakTepy peryiroe
IMUTAHHS TIPO T€, UM MOKHA 3aJTy9aTH JCP:KaBy-yIacHHITIO JIO BiIIOBIJAIBHOCTI 32
Jli Hejep)KaBHUX CYO'€KTIB, 3asBISIOUM, MO «... JJMCKpuUMIiHAIA BIIMOBIAHO O
KonBeHI1ii He 00MEXYETBHCS TISIMH, 10 3IMCHIOIOTHCS CAMAMHM ypsiaMu ado BiJT iX
IMEH1», a «BIAMOBITHO JO 3araJilbHUX HOPM MIKHAPOJHOTO IMpaBa 1 KOHKPETHUMU
nakTamMu B cdepi mpaB JIOJUHA JepikaBa MOKE HECTH TaKOX BIAMOBIIAIBHICTh 32
nii TpuBaTHUX 0C10, SKIIO BOHA HE BHUABISE HAJEKHOI J0AMIUBOCTI, 100
3amo0IrTH MOPYUIEHHSIM MpaB abd0 poO3CIiIyBaTH aKTH HACHIbCTBA 1 IMOKapaTu
BUHHUX Y 1X CKOEHHI, a TAKOX MO0 BUIUIATUTH KOMITCHCAIIII0». Y IIbOMY KOHTEKCTI
nepen KomiteTroM CTOiITh HarajJbHe NWTaHHSA, YA € aBTOPKA ITOBIJIOMJICHHS
YKEpPTBOIO mopyuieHHs crareit 2 (a), (b) 1 (e), 5 (a) 1 16 KonBenini, ockuibky, 3a ii
TBEPJUKCHHSAM, TIPOTSATOM OCTaHHIX YOTHPHOX pOKIB JiepKaBa-ydacHHIISI HE
BHUKOHAJIa CBOro 3000B’si3aHHS 1 He 3a0e3neumsia il €(EeKTUBHOIO 3aXHUCTY BiJ
CEpPHO3HOTO PHU3HKY, MOB’SI3aHOTO 3 MOCATaHHSAM Ha i1 (PI3MYHY HETOTOPKAHHICTB,
¢13u4He 1 MCUXIYHE 370pOB’A 1 11 *KUTTA 3 OOKYy I KOJHMIIHBOTO ITUBLILHOTO
YOJIOBIKA.

<...> o crocyetnes crarti 2 (a), (b) 1 (e), To KomiTeT 3a3Hayae, mo aepxana-
YYaCHMIISI BHU3HA€, 10 OOpaHi aBTOPKOK 3acO0M MPaBOBOrO 3aXUCTy OyiH
HEJIOCTaTHI JIS TOTO, MO0 OMEePaTHBHO YOE3MEYUTH 1i BiJl )KOPCTOKOTO 3BEPHEHHS
3 OOKy 11 KOJIMIIHBOTO MapTHEPA, 1, KPIM TOTO, MPABOB1 Ta IHCTUTYLIMHI MEXaHI3MU,
oo Jil0Th B Jep)KaBi-yyacHHIl, SKI HE TOTOBI 3a0€3MedYuTH IMOJaHHS
CKOOPJAMHOBAHOT'0, BCEOIYHOTO Ta JJOCUTh €(DEKTUBHOTO 3aXUCTY Ta MIATPUMKH IS
KEPTB MMOOYTOBOTIO HACWJIbCTBA BIJAMOBIIHO A0 MIKHapogHUX HOpM. Xouya Komiter
BHCOKO IIIHY€ 3yCHIIJIS ISP KaBU-yUaCHHUIIl, CIIPSIMOBAaH] Ha peasizaiiio BCEOCSHKHOT
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mporpamMu i mo 60poTs01 3 TOOYTOBUM HACHJILCTBOM, a TAKOK HaMIY€H1 MPaBOBI
Ta 1H1I1 3axoau, KomiTeT BBaxkae, 110 aBTOPIIl 1€ TITLKU HAJIEKUTh CKOPUCTATUCS
BCiMa ITUMHU 3aX0JiaMHt, 1100 BPETyIIOBAaTH CBOIO CHUTYAIIIO, sIKa XapaKTePU3y€EThCS
NOCTIMHOIO BIACYTHICTIO Oe3neku. KowmiTeT pgami 3a3Hayae 3arajbHy OIL[IHKY
JIep>KaBU-Y4YaCHHUIII IIIOJI0 TOTO, IO CIIPaBH, IMOB’sA3aH1 3 MOOYTOBUM HACHIbCTBOM,
HE PO3TJIAIAI0ThCS B CyJaxX B MepuiodeproBoMy mnopsaky. KomiteT BBaxkae, 110
OMKC MPOIECYANbHUX JiH, Kl MaJM MiClle y LI chpasi, K UUBUIBHUX, TaK 1
KpUMIHAJbHUX, 30Ira€Thcs 3 II€I0 3arajabHOI OIMIHKOM. Peamizarii kiHkaMu TIpaB
JIOJMHA  HA OKUTTSA, GIBUYHY 1 T[CUXIYHY HEIOTOPKAHHICTH HE MOXYTh
MEPEIIKOKATH 3IMCHEHHSI 1HIINX TIPaB, B TOMY YHCIII TIpaBa BJIACHOCTI Ta IMpaBa
Ha HEJIOTOPKAHHICTh MPHUBATHOTO KUTTA. KoMITeT Takok 3a3Hayae, 10 JAeprkaBa-
y4JacHULS He Hajaae 1HdopMallli 00 ICHYBaHHS aJbTEPHATUBHUX 3acC001B
3aXHCTy, SAKi Morja Om 0oOpaTh aBTOpKa 1 sSKI MOTIM O 3a0€3MEeYnTH JOCTATHIM
piBEHb 3aXUCTy a00 O€3MeKH B/ MOCTIHOI 3arpO3u HACKIIBCTBOM. Y 3B 53Ky 3 LIUM
Komiter Haranye mpo cBOi 3akirouHi 3ayBakeHHsX Bia ceprnHs 2002 poxy mono
00’e€THaHOT YeTBEPTOi 1 I’ ATOI MEePIOAUIHOI JOMOBIAl JAep)KaBU-yIaCHUIl, B SKIN
roBoputhes: «KoMiTeT cTypOoOBaHU 30€pEKEHHSM HACUJIBLCTBA IOAO KIHOK 1
JIBYATOK, BKJIIOYAIOUM HACWIBCTBO B ciM’i. BiH ocobmuBO cTypOOBaHMiA THM, IO
He OyJIO MPUMHATO CHEIIAJIbBHOTO 3aKOHOJABCTBa MO OOpPOTHLOl 3 HACHUJILCTBOM B
CIM'i 1 CEeKCyaJbHMMHU JOMaraHHsMHM, 10 HE TMepeadadyeH0 BUKOPUCTAHHS
OXOPOHHUX 200 3a00pPOHHMX CYJIOBMX HaKa3iB 1 HEMA€ CHeEIlaJbHUX MPUTYJIIKIB, 1€
KIHKM MOTJM O HeralHO OTPUMATH 3aXUCT BiJ HAcWIbCTBA B CIM'1». 3
ypaxyBaHHAM 1boro, KomiTeT poOWUTh BHCHOBOK NpO T€, L0 3000B’A3aHHSA
Jiep>kaBU-y4yacHuIll, 3adikcoBani B ctarti 2 (a), (b) 1 (e) KonBeHiiii, cTocyroThcs 1
3anmo0iraHHsl 1 3a0e3MedeHHs] 3aXUCTY BiJl HACHUJIBCTBA IIOJO KIHOK 1 IO B IIIH
CIpaBl BOHHU 3aJIMIIAIOTHCA HEBUKOHAHUMHU, 1[0 MPEJCTABIsi€ COO0I0 MOPYIICHHS
npaB JIFOJMHU 1 OCHOBHHUX CBOOOJI aBTOPKH, MEPI 3a BCE 11 MpaBa Ha OCOOUCTY
HEJIOTOPKAHHICTb.

Komiter npu po3riisiii MUTaHHS PO HACHIBCTBO B CIM’i PO3IIISIHYB cTaTTi 51 16
CHUJIBHO B KOHTEKCTI CBO€1 3arayibHOi pexkoMenpauii Ne 19. V cBoili 3aranbHIi
pekomenaaitii KoMmiTeT miaKpecnuB, MO IMOJOKEHHS 3arajabHOi pekomeHmarlii Ne
19, mo CTOCYIOTBhCS HACWJIBbCTBA IIOAO JKIHOK, MArOTh BEJIWMKE 3HAYCHHS IS
31aTHOCTI KIHOK KOPUCTYBATHUCS ITpaBaMHU 1 CBOOOJaMH Ha pIBHI 3 4OJOBIKamMu. Bin
HEOJHOPA30BO 3asBIISIB, IO TPAAWINNHI YSIBICHHS, 3TITHO 3 SKAMH, XIHKA
3HAXOMATHCS B TIJJIETJIOMY TIOJOKEHHI BIHOCHO JIO0 4YOJIOBIKIB, CIPHUSIOTH
HACWJIBCTBY IIOJO JKIHOK. KoMiTeT BKa3aB Ha Il YSBJICHHS, KOJM BiH PO3TJISAaB
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3BEJICHY YETBEpPTYy 1 I'STy NepioauyHy fomnosinb Yropuwmau B 2002 poui. B toi
MOMEHT BIH BHCIOBUB CTYpPOOBAHICTh «30€pEKEHHSAM TIJIUOOKO YKOPIHEHHX
CTEPEOTHIIIB II0I0 POl Ta 00OB'SI3KIB KIHOK Ta YOJIOBIKIB B CIM’1 Ta B CYCITUJIBCTBI
B IIJIoMy». Y [aHiil cmpaBi, 10 3HaxXoAWThbcs Ha posrisal Kowmitery, daxtu
NOBIJJOMJICHHSI PO3KPUBAIOTh AaCHEKTU BIJHOCMH MIDK YOJIOBIKOM 1 JKIHKOK 1
ySIBIICHHS TIPO KIHOK, 5IK1, Ik BU3HaB KoMiTeT, iCHYIOTh B KpaiHi B 1iioMy. YoTupu
POKHM aBTOpKa KHUBE IiJl CTPAXOM IOTPo3 3 OOKY CBOTO KOJMIITHBOTO IUBUILHOTO
qyoJIoBiKa, OaTrbka 11 JBOX JiTei. ABTOpKa migmaBajacs Mo0osM 3 OOKy ITbOTO
Y0JIOBIKA, TOOTO 11 KOJUIITHBOT'O YOJIOBIKAa B IUBIILHOMY 1UII001. BoHa HE 3Moria
NOOUTHUCS Hi B IMBUIBHOMY, HI B KPUMIHAIBHOMY CYZl1 THMYacoBOi ab0 MOCTiIHOT
3a00poHu Ha 3HaxokeHHs JI.D. B KBapTHUpI, 1€ MPOJOBKYIOTH MTPOKMUBATH BOHA 1
il AiTH. ABTOpKa HE MOIJIa IIPOCUTH BHUHECEHHS 3a00POHHOr0 ab0 OXOPOHHOIO
CyJIOBOTO Haka3y, OCKUIBKH KOJHA 3 IIUX HOPM B JIaHWH Yac B JIeprKaBi-y4acHHII
He icHye. BoHa He Morja CXOBaTUCS B TPHUTYJIKY, OCKIJIBKHA KOJEH 3 HUX HE
NPU3HAYEHUN ISl IPUKOMY MaTepl 3 AITbMH, OJUH 3 KUX € IHBaIIoM. JlepxaBa
HE OCKapyKWJIa OJCH 3 INX (PaKTiB, sIKI B CYKYITHOCTI BKa3yOTh Ha T€, IO IIpaBa
aBTOPKH BIAMOBIIHO /10 cTaTeil 5 (a) 1 16 KonBeHuii Oyino nmopyuieHo.

Komiter Takoxk 3a3Hayae, M0 BIACYTHICTh €(PEKTUBHUX MPABOBUX Ta IHIIHMX
3aXO/[IB HE JIO3BOJIMJIA JICP’KaBl-y4aCHUIl HAJCKHUM YHUHOM 3aJ0BOJIBHUTHU
npoxanHs Komitery npo 3acTocyBaHHSI TAMYACOBUX 3aXOMIB. <...>

Pimennss €Bponeiicbkoro cyay 3 mpas JwoauHu y cupaBi Price v. the
United Kingdom Bix 10 ;jumnst 2001 poxy (sums2)®

<...> 3asBHuk, Anemnia Ilpaiic € rpomaasakoro CronyueHoro KopomnisctBa. Bona
no30aBieHa YOTUPHOX KIHIIBOK, KpPIM TOTO, BOHA CTPaXKIa€ Ha 3aXBOPIOBAHHS
HUpOK. <...> [i Oyjo yB’A3HEHO 3a HENOBary 10 cyay B LUBLILHOMY HPOLECI,
ockuibku 1. Ilpaiic BijMOBMIAacs BIANOBIJATA HAa MUTAHHS, MOB’S3aHl 3 i&®
MaTepianbHUM cTaHoBuIieM. OHY HiY BOHA MPOBENa y TMOJIIEHCHKOMY BIIALIKY,
1€ Kamepa, o0JiaJiHaHa JepeB’sTHUM JIDKKOM 1 MaTpanoMm, He Oylia mpUCTOCOBaHa
st iBamiAiB. 1. [paiic noBenock cnatu B iHBajigHoMy Bi3Ky. I1. Ilpaiic Takox He
MOTJIa CKOPUCTATUCA TyaJleTOM, OCKIJIbKM BiH OyB BUIIIMM 32 11 1HBaJIIIHE KPICIIO, a
oTxke, HenocshkHUM s Hel. Ilin yac mepeOyBanus n. Ilpaiic y xamepi 3amucu
BapTHU 3acBimumind (GakTh 1i CKapr Ha XOJOJ Yepe3 KOXKHI IMBrOJWHH, IO €

® 3 noBHMM  TeKcTOM  pIlICHHS  MOXKHA  O3HAMOMHTHCS 33  IIOCHJIAHHSM:
http://hudoc.echr.coe.int/eng?i=001-59565. ITepeknanero ykpaincbkoro Onenoro ['paboBCHKOIO.
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cepiio3HOI0 TPOOIEeMOI0 A 0co0HU, KA CTpa)KJae Ha XBOpoOy HUPOK 1 BOJAHOYAC
HE MOXeE pyxartucs, abu 3irpitucs. Bpemti-pemir OyB BUKIMKaHUM JKap, SIKAN
3aCBIIYMB HEMOXXJIUBICTh BUKOpHCTaHHS 1. [Ipaiic mikka B Kamepi, a OTXKe,
HEOOXI1THICTb JJIs Hel ClaTy B 1HBAIIAHOMY KpicClli, HEIPUCTOCOBAHICTh KaMEpH J10
noTped 1HBaNi/IIB Ta HEIOCTATHINA TEMIIEpATypHHUM PEKUM Yy MPUMIILIECHHI. 3 00Ky
odiuepiB Mmoumiiii, BIANOBITANbHUX 3a YB’s3HeHHsA M. [lpaiic, He Oyl0 BXHUTO
KOJTHUX 3aXOJiB, CHpPSIMOBAHMX Ha TepeBelNeHHs ii y OUIbII TPHUCTOCOBAHE
npuMimeHHs abo Ha 3BiIpHEeHHSA. HaTowmicTe 1. [Ipaiic mpoBena mury HIY y Kamepi,
X0u4a JIiKap 1 BKpUB 1 NPOCTUPAIJIOM Ta J1aB K1JIbKa 3HEOOTIOI0UYNX TaOJIETOK.

<...> Hacrynnoro nusa n. Ilpaiic Oyna mepeBelneHa 10 >KIHOYOI B’SI3HHUII Y M.
Beiikdinn, me Bona nmepeOyBajia B YB SI3HCHHI Y MPUMIMICHH] MEAUIHOTO IICHTPY
ycTaHoBH 110 23 cius 1995 poky, ii kamepa Oyia oOnajHaHa MUPIIMMH JBEpUMA
JUTsL 1HBaJiHOTO Kpicia, pydYkaMd Ha YHITa3l Ta TIAPaBIIYHUM JTIKAPCHKUM
aikkoM. ONHaK 1 TaM y Hel BUHHMKaIM MPOOJIEMHU 31 CHOM, OCKUIBKH JIIKKO OyJI0
HAJTO BHUCOKE, a TaKOX 13 3aco0aMH TirieHd. Y MEIUYHOMY >KypHail Oyio
3a(iKCOBAaHO, IO MPOTATOM Tepmioi Houi mepeOyBanHs M. Ilpaiic y B’s3HUIN
MeJicecTpa HE MOTJla CaMOCTIMHO MIJHSATH 3asBHUIIO 1 Ta, TAKUM YMHOM, Malia
npobiieMu y kopucTyBanHi TyanetoM. [I. Ilpaiic BBaxkae, 1mo BOHa 3a3Haia
BUHSTKOBO MPUHU3IMBOTO MOBOKEHHS 3 OOKY o(ilepiB moJiiii 407I0BI4Oi CTaTi,
SK1 JoToMaraiyd MeJCEeCTpl MiIHIMaTh ii. Ypsja 3amepeurB Take TBEPKCHHS II.
[Ipatic, ogHak BU3HAB, 110 OQillepH MOTIIIT Y0I0BIYOT CTATI JOTIOMaraial MeJacecTpi
nigHIMaTH 1 3HIMaTH 1. [Ipaiic 3 Tyanery.

Jlo MOMeHTy 3BUIbHEHHA 3 B’si3HUII 1. [Ipaiic Oyno mocTaBieHO KaTeTep.
HeoOxigHicTh Takoi 11i BUKIMKAIACS HEIOCTATHICTIO PIAWHU B OpPraHi3Mi, a TaKOX
THUM, 1110 BHACJIIJIOK 03HAYEHHUX MPOOJIEM CTOCOBHO JIOCTYITY J10 Tyaiery y 1. IIpaiic
cTajacs 3aTpuMKa Cedi.
<...> Cyja 3a3Ha4yuB, 110 MAJIO MiCIIe TTIOPYIICHHS CTATTi 3 (3a00pOHA HEMOJICHKOTO
Ta TaKoro, 10 MPHUHIKYE TIAHICTH MOoBOKeHHs) KonBeHiii. Bin BcTaHoBuB, 1110,
30KpeMa, Te, IO YTPUMaHHS TiJ BapTOIO JIFOJWHU 13 CEpHO3HOIO 1HBAJIIIHICTIO B
yMOBaXx, KOJH il OyJ0 Iy’Ke XOJIOJHO, 3arpo3a 3aroCTPEHHI0 XBOPOOM BHACIIIOK
TOr0, LIO JIDKKO OyJio ay)Xe TBEpAUM UM HEIOCSHKHMM, 1 1[0 BOHA HE MOIJIa
CKOPHCTATUCh TyaJIETOM YK TIOMHTHCH, HE TIPUKIIAAI0YN HAAMIPHUX 3yCHIIb, OYJI0
NOBOJIKEHHSIM, SIKE INPUHUKYE JIOJCHKY T1IHICTb, 10 3a00pPOHEHO CTAaTTE 3
Kousenmii.

171




Pimenns Komirtery 3 JikBigamii AuckpuMiHamii moa0 KiHOK y CIpasi
P.ILB. nporn @ixinmnin Big 21 ;10toro 2014 poky (sumsz)™

<...> ABTOpKa BHpocja B OimHiN ciM'i, B sAKii OyJO CIM miTeH, 3 MEepeaAMICTh
Maninmu. Sk 1 aBa ii OpaTta, BoHa € riayxoHiMoro. 21 yepBus 2006 poxy, npuOIU3HO
o 04 rox. 00 xB., aBrOpka, sikii Oyno Ttoml 17 pokiB, Oyna 3rBajJTOBaHa
NeB'ATHAAUATUPIYHUM cycinoM JIk. B ii kBaptupi. Toro x gus, npubnuzuo o 10
roa. 00 XB., aBTOpKa TOBiOMMIIA PO MOJiI0 momilii. [if gormomarana ii cectpa P.,
siKa TepeBOInIa IS Hel 3a I0IIOMOI'0I0 MOBH JKECTIB.

ABTOpPKY JIONUTaB MOJILEHCHKUN-YOOBIK, 10 € OpYyIIeHHsIM 3akoHy PecnyOmiku
Ne 8505, mo Bumarae, mo0 TakWi JOMUT MPOBOAUBCS MOMIICHCHKUM-KIHKOIO.
[Tomineicpknii CKJIaB MPOTOKOJ HAa MOBI (DUIIMIHO 1 MOMPOCKUB aBTOPKY 1 ii cecTpy
mignucaTu Woro. ABTOpKAa CTBEPIDKYE, 11O BOHA HE PO3yMi€ 3MICTy MPOTOKOIY,
OCKUIbKM CHCTEMa HaBYaHHS TIJIYXOHIMUX Mai)ke IIOBHICTIO 3aCHOBaHa Ha
MMCHMOBIN aHTIIIMCHKIN MOBI. AJte 1 He Oyi10 HagaHO TepeKiIazaya s mepeKiaty
IPOTOKOIY 3 MOBH (PUIINIIHO Ha aHIJINACBKY MOBY. B TO# ke neHb, npuOian3Ho o0
11 rox. 30 xB., moumitis 3aapemryBaia k. 1 JOCTaBWIa HOTO JI0 MOJIIEHCHKOTO
Bigauny. Takoxk B TOM e JIeHb aBTOPKa MPOMIIIa MEIUYHHUIA OTJIsiA B 1abopaTopii
®iminmiacekoi HarioHanpHOI momimii B Tabopi Kpeiim, Kecon-Citi. O60B's13ku
nepekiazgadya Opu HiM BUKOHYyBasa 1i cecTpa. CyJoBo-MeIuW4yHA EKCIepTU3a
migTBepauiIa (GakT CKOEHHS CEKCYyaJIbHOTO HACWIIbCTBA, BKJIIOYAIOYM Yac, JaTy 1
MicCIle WOTO BUMHEHHS. Y MPOTOKOJI CYJOBO-MEIUYHOI €KCIIEPTU3U TOBOPHUIIOCS
TaKOX, IO «€ SIBHI O3HAKK HEJABHHOI'O TPyOOTro MPOHUKAKYOTO YIIKOHKCHHS
MaJMX CTaTeBUX I'y0 1 3aIHbOI YACTUHU BY3/I€UKH CTATEBUX I'yO».

<...> 4 ngunas 2006 poky cropaBy MOTEpHiiaoi OyJo MeperaHo B pallOHHUN CYI
nepioi iHcTanuii [lacir-Citi, Manina. BunHoMy Oyiio npea'siBieHo 3BUHYBaYEHHS
B 3IBAJITYBaHHI, CKOEHOMY TPH «OOTSKYIOUMX OOCTaBHMHAX BIPOJIOMCTBA,
nepeBa)xaryoi CUJIM, B HIYHUN Yac 1 3 MOPYIICHHSIM HEAOTOPKAHHOCTI XKHUTIa,
3riiHO 3 MyHKTOM | a) crarti 266-A 1 mynkty 6 (10) crarTti 266-B nepermsiHyToro
Kpuminansnoro koaekcy 1930 poxy 3 momnpaBkaMu, BHECEHUMH B HbOTO 3aKOHOM
Pecry6miku Ne 8353 Bixm 1997 poky, Ta ctarti 5 a) 3akony Pecrmy6iiku Ne 8369.
3a3Hayvanocs, 10 HACHJIBCTBO OYyJI0 CKOEHO «3 3aCTOCYBaHHSIM CHJIM, MOTPO3H 1
3alIIKyBaHHS» 100 MOTEPIIoi, Sika € HEMOBHOJITHBOI, MPO «PI3UUHY BaILYy»
SKOi - T, II0 BOHA «€ TIIYXOHIMOIO», - OyJIO B1ZIOMO OOBHHYBa4€HOMY B MOMEHT
CKOeHHS 31104MHY. OOBHHYBaueHHI HE BU3HAB ce0e BUHHUM.

3 [0BHMM  TEKCTOM  pIlICHHS  MOXKHA  O3HAMOMHTHCS 33  [IOCHJIAHHSM:
http://juris.ohchr.org/Search/Details/1875. Ilepexnaneno ykpaincbkoro JImurpom DiminceKum.
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<...> 31 ciunga 2011 poky paiionnuii cyn nepiuoi iHctanuii [Tacir-Citi BunpaBaas
Jx. Cyn kepyBaBcs TphOMa HACTYIIHUMH MPHUHIMIIAMH, IO BUIUIMBAIOTH 3
NoTepeIHbOro  pimeHHs BepxoBHOro cymy: a) Ayxe JIeTKO BUCYHYTH
3BHHYBAYCHHS B 3TBAITYBaHHI; 3IBAJNTYBaHHS BAaXKKO JIOBECTH, ajie IIE BaX4e
OOBMHYBaY€HOMY JIOBECTH CBOK HEBUHHICTB, b) 3 ypaxyBaHHSIM JIOCUTh
JICITIKATHOTO XapakTepy 3JIOYMHY 3TBAITYBAHHS, B SKOMY 3a3BUYAN 3aiisHI JIUIIIC
JIB1 JIFOJAWHM, 3asBYy 31 CKapror HEOOXIJHO PO3IJISIaTH BUKIIOUHO PETEIbHO; 1 C)
BHCYHYTI OOBHHYBAa4YCHHSM JOKa3W TIOBHHHI NpHAUMaTHCS a00 BIAXHIATHCS,
BUXOJSIYM 3 iX CYTi, a HE CIOUPATUCA Ha 32 PaxXyHOK CJIIAOKOCTI JOKa3iB 3aXHCTY.
Cyn mepmioi iHCTaHIIT TOCTaBUB TiJ] CYMHIB JOCTOBIPHICTH 3asiBU aBTOPKH 1
BBa)XaB, 110 BOHA HE JOBEja, IO CEKCyallbHI 3HOCHWHHU BIAOyIOcS Oe3 1i 3rojm.
30Kkpema, CyJl 3a3Ha4MB, 110 «3arajibHa MOBEAIHKA [aBTOPKHU| MiJ] 4ac 3rBAITYBaHHS
HE MIATAETHCA PO3YMIHHIO 1 HE BIANMOBIIAE€ PO3YMHINA TOBEIHIN JIOJWHH, IO
onuHUAcA B Moi0HIN cuTyarii». Cya TakoX 3a3HA4MB, 10 «OOBHHYBAUYCHHUIN HE
3aCTOCOBYBaB cuiu abo 3anskyBaHHs. [[ns momomanHs omopy 3 Ooky P., skuii
HIOUTO MaB Micle, (i3WdHa CHUIa He 3aCTOCOBYBanmacs. Ii poT He OyB MPUKPUTHIA
a0o 3aTKHYTHI Oyab-iKUM mpeameToM. Skiio He OpaTv 10 yBaru TOro, IO, SIK
BOHAa CTBEpJKyBajla, OOBMHYBadeHHI TpuMaB ii 3a pyKu, BOHa Mpydaiacs 1
BUSIBIISJIA CBi THIB, 3BMHYBAaYCHHIO HE BAAJIOCS JOBECTH, IO pyxu P. Oynu
¢13uuHo obmexeni. llogo Hei He 3acTocoByBajocs 1 3alsKyBaHHs. HaBiTh SKIIO
OPUIYCTUTH, IO OOBMHYBAaYCHUN TpuUMaB il 3a PYKH, BIH 1l HE 3arpoXyBaB
3aMOMISTHHAM TUIECHOI a00 (i3WYHOI MIKOAU [...] 3 BUKOPUCTAHHSIM OYJIb-SIKOTO
npeaMera ado 1HCTPYMEHTA, SIKM OOBMHYBau€HUIl MII OM BUKOPUCTOBYBATH IS
CTBOPEHHSI PEAJIbHOTO BITUYTTS HEOE3MEYHMX HACIHIJKIB 3amoMAisiHHS CephHO3HO1
¢b13uynoi mkoau». Cy ganmi 3a3HA4YUB, 110 «IOBEIHKA [aBTOPKH]| HE BIAMOBIIAIA
MOBEIIHII 3BUYalHOI (DUTIMIIHKY, IHCTHHKT KO BUMarae, o0 BOHA JIOKJIajia BCIiX
CBO1 3YCHJIb 1 CBOIO MYXHICTb, 1100 NPUNUHUTH OYyJlb-IKy CHOpOOY OYOPHHUTH i
4ecTh 1 3alIIMyBaTd il HEMOPOYHICTh. [...|] HEMPUPOIHO, KOIU TepeadadyBaHa
JKepTBa 3TBAJITYBaHHS [...| HE pPOOWUTH HaBITH CIAOKWX CHPOO 3BUIBHUTHUCS,
HE3BAXKAIOUU HA TUCAYY HASIBHUX JUJIS IOTO MOKJIMBOCTEW». 30KpemMa, BOHA MOTIJIa
0 crpoOyBaTH BTEKTH a0O 3BEPHYTHCS OO JOIMOMOTH, OCKIIBKH «TOMW (hakT, ImIo
BOHA € TJIYXOHIMOIO, HE O3Hauae, 10 BOHA HE B 3MO31 BUJABaTH 3BYKW»; BOHA
«vorna O 3aBgaTH Jsmac, BIAPUTH PYKOHO ab0 HOrOW 1 BIAIITOBXHYTH
0OBHMHYBAaYCHOT0», KOJIW BIH HaMaraBCsl PO3JISITHYTH ii, OCKUIBKH 1i (D I3UIHUN CTaH
JI03BOJISIB i1 omupaTHcs; KpiM TOTo, 11 oiar He OyB MOIIKOIKEHUH, 1110 TOBOPUTH
po Te, U0 BOHA HE YUHUIIA OTIOPY.
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<...> ABTOpKa CTBEP/XKYE, IO PILIIEHHS pallOHHOTO CyAy mnepinoi iHcTaHiii [Tacir-
Citi € guckpuMiHamiiiHuM 3a 3mictom ctarTi 1 KonBeHwii 3 ypaxyBaHHSIM
3aranbHUX pekoMmeHaariid Ne 18 1 Ne 19 Komitera, OCKUIBKH B pe3ysbTaTl IIbOTO
piieHHs il Oyyo BiAMOBIIEHO B mpaBocyai. Ilo-mepiie, cyn He 3MIr mpaBUIbLHO
OLIIHUTH JIOKA3H 1 HAJIEXKHUM YHMHOM 1 3 HAJIEKHOI 00aYHICTIO 3aCTOCYBATH 3aKOH;
Mo-JIpyre, Cy/1 3aCHOBYBAB CBOE PIIICHHS HA T'eHJEPHUX Midax 1 CTepeoTUax i, mo-
TpPEeTe, BIH HE PO3IJsAaB 3IBAITYBAaHHS B KOHTEKCTI Ypa3JMBOCTI aBTOPKHU SK
[IIyXOHIMOI JIBYMHHU. ABTOpKa CTBEPIXKY€, L0 JeprKaBa-yyacCHUK He Hajana i
JOCTYNy J0 KOMIIETEHTHOTO HAIllOHAJIBHOTO CyAy, SKUH MaB OM e(EeKTHBHO
3aXUCTUTH 11 BiJl TUCKPUMIHAINI, IO € TOPYIICHHSIM MO3UTUBHUX 3000B'sI3aHb
Jep’KaBU-Y4YacCHHUII 3T1IHO 3 TyHKTamu ¢), d) 1 f) crarti 2 KonBeHiii.

<...> o crocyeThCs OILIIHKM [JOKa3lB 1 3aCTOCYBaHHsS 3aKOHy, TO aBTOpKa
CTBEPJIKY€E, MO CYJ TpyOO IrHOpPYBaB ii HEOAHOPA30BI 3asiBH MPO TE€, IO BOHA
YUHWIA OMip, KpUyaja 1 BUJaBaja 3ByKH, KOJIM OOBHHYBaueHHUM HanaB Ha Hei. Cyn
HE BH3HAB JOBEACHUM, WIO 1i pyxu Oynum (I3UYHO OOMEXKEH1 1 ITHOpYBaB ii
MOSICHEHHS 1010 TOTO, 10 OOBHHYBAdYCHUI OYyB JAy’Ke€ CHIIBHUU 1 11O HA CTOJI HE
OyJI0 HIYOrO TaKoro, YuM BoHa Moryia 0 Baaputu Horo. Cyn iIrHOpyBaB MOKa3aHHS
il marepl mOAO TOro, IO BOHA NPOKUHYJACS BiJ IIyMy, [0 BHUXOJHWB 3
OpUMILIEHHS, B SIKOMY 11 Jlouka mifjgaBanacs 3rBanTyBaHHI0. CyJ mociaBcsi Ha
3acTapuly HOPUCHPYIEHIII0, 30KpemMa Ha pilieHHs BepxoBHoro cyny 1972 poky,
0 CTOCYEThCS BHUMOTHM TPO 3aCTOCYBaHHS CHJIM a0o0 3alsKyBaHHS MpHU
3TBAJITYBAaHHI, 3TIJTHO 3 SIKUM «3aCTOCYBaHHS CWJIM a00 3aJsIKyBaHHS Ma€ MaTu
TaKHil XapakTep, 1100 CTBOPIOBATH PEaJIbHE BIAUYTTS HEOE3MEUHUX HACIIJIKIB a00
CEpHO3HOI TUIECHOI IIKOAM, SIKEe MOAABIIOE PO3YM JKEPTBU 1 3aBa)ka€ i YMHUTHU
omipy. <...>

<...> lllomo reHmepHux MiiB 1 CTEPEOTHIIB, TO aBTOPKa CTBEPKYE, IO i
BUIAJIOK € HAOUHUM TIPOSBOM CUCTEMATUYHOI AUCKPUMIHALIIT KEPTB CEKCYaTbHOTO
HACWJILCTBA B CynoBii cucremi @Diminmin. Bona cTBepmkye, mo Taki midu i
CTEPEOTUIHN SIBJISIOTH COOOI0 JMCKPUMIHAINIO 32 O3HAKOIO CTaTl, OCKUIBKH BOHU
MOKJIAJIAal0Th Ha KIHOK OCOOJMBHI TATap JIOKa3yBaHHA B CYAOBHUX pO3IIsgax y
CrpaBax IMpo 3rBanTyBaHHs. JloBipa 10 CKapKHHKA B CIIpaBax MpO 3TBAJTYyBaHHS
I'PYHTYETHCS] TOJJOBHUM YMHOM Ha TaKiid HOPMI1 MOBEAIHKH, SIKY, K BBAKAIOTh CY]IH,
NOBUHHA MPOJEMOHCTPYBAaTH KepTBa 3IBaITyBaHHA. Ti, XTO BIAMNOBia€ TaKUM
CTEpEOTHUIIaM, BBaXKAIOThCA TAKUMH, LI0 3aCIyroBYIOTh JOBIpH, a JO I1HIIMX
CTaBIATBCA 3 MIAO3POI0 1 HEAOBIPOK, IO NPU3BOAUTH JO BUIPABIAAHHS
OOBHHYBa4€HOTO. <...>
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<...> ABTOpKa CTBEpIXKy€e, IO B 11 BUNAAKY CyJ KEpyBaBCS HACTYIHUMU
renjepHumMu miamu 1 crepeorunamu. [lepmmii Mid 1 cTepeoTun noisrae B Tomy,
0 JKepTBa MOBHHHA BHUKOPHCTOBYBAaTH BCl MOXJIHMBI CHOCOOM, MO0 YHHKHYTH
NOCsITaHb HaCWJIbHUKA a00 YMHUTU HOMY omip, 1 TOM (akT, 0 BOHA YMHMJIA OIIIp,
NOBMHEH OyTWM MIATBEP/DKEHUN, HANPUKIAA, PO3IpBaHUM OISArOM. ABTOpKa
CTBEPJIKYE, 1110 PIIIEHHS CYAY € TUCKPUMIHAIIWHUM, OCKUJIBKM BOHO BUMArae, oo
XKEpTBa MPOJEMOHCTpPYBajla «PO3YMHY HOPMY TOBEAIHKMA JIIOAUHW» B pasl
3TBAJITYBaHHS 1 OCKUIBKM B HBOMY ITHOPYIOTBCS HAWPI3HOMAHITHINII BHIH
MOBEIHKH, SIKI JIEMOHCTPYIOTHCS KEPTBaMHU, 110 3a3HAJIM 3arpo3W 3IBaJITyBaHHS,
0CcOo0JMMBO KIHKaMU-1HBaNigaMu. KpiM Toro, momyk A0Ka3iB OMOpy y BHUIVIAII
pPO3IpBAaHOTO OJIATY BHKJIIOYAE MOMIJIHMBICTh 3aXHCTY JKEPTB, SKI MIATAIOTHCS
npumycy 0e3 3acTocyBaHHs (DI3UYHOI CUJIH, SIKU BUKOPUCTOBYETHCS 3JIOUUHIISIMU
JUISL TOTO, 00 MAMOPSIKYBaTH COO1 KEPTBY.

<...> Jlpyruii mMi¢ 1 cTepeoTHI MOJATAE B TOMY, IO TUIBKK 3aCTOCYBaHHS (P13MUHOT
cuiIM ad0 CMEPTOHOCHOT 30p0i MOKe BKa3yBaTH Ha Te, IO JKEPTBA HE JaBajia CBOEI
3roid Ha TMOCSATaHHS 3JI0YMHISL. ABTOpKa CTBEPIKYE, IO CyJI HE B3MB JI0 yBaru
1HIIl CBIJYEHHS BIACYTHOCTI 3roju. PilleHHS Cyly € AMCKPUMIHALIMHUM II0J0
KEpPTB, SKI MPUMYLIYIOTHCS 3a JOMOMOTOI0 3arpo3ud abo 3aiskyBaHHS 0e3
3acTocyBaHHsA (Pi3MUHOI cwim abo 5Ki, SK aBTOPKA, BHUSBIAIOTHCS B CUTYaIlIsX,
MMO10HMX BUIIIEBUKIIAIEHO].

<...> Tperii Mmip 1 crepeorun mnoisrae B TOMY, IO (UIINMIHCHKA KEPTBA
3TBAJITYBAHHS «ITOBMHHA BXKUTHU BCl CBOi CHJIM 1 CBOIO MY’KHICTb, IIOO MPUIUHUTH
OyIp-sKy crpoOy OYOPHUTH ii YECTh 1 3alIIMyBaTH ii HEMOPOYHICTH». ABTOpKa
CTBEP/IKYE, 10 B PE3yJbTaTl OUIKYETHCS, IO >KEPTBA MOBHHHA aKTUBHO YMHUTH
omip, mOO0 NPOJAEMOHCTPYBATH CBOIO HE3roay, HaNpHKiIaA, Jalouyd JIsinacu,
3aBJAOYM yJapyd pykKaMd 1 HOramMy a0o BIAIITOBXYHOYHM HamagHuka. Ha mymky
Cylly, aBTOpKa He 3po0mia 1bOro, 1 TOMy CyJ BHM3HAB, IO i TBEPJKEHHS MPO
3rBAJITYBaHHS HE 3aciayroBye Ha AoBipy. Ha mymKy aBTOpKH, 3riIHO 3 TaKOIO
JIOTIKOI0, JKEPTBU, SKI HE BIAMOBIJAIOTH JTaHOMY CTEPEOTHUITY, MO30aBISIIOTHCS
IPaBOBOT'O 3aXUCTY 1 )KEPTBA 3aCyIKY€EThCS 3a T€, 1110 HEJOCTATHBO onupayiacs adbo
HE BUKOPHUCTaja BCiX 3ac001B, 00 YHUKHYTH 3TBaJITyBaHHS.

<...> Kpim Toro, aBTOpKa CcTBEep/XKye, 1m0 Maixke uepe3 30 pokiB micis
patudikanii @urinmiaamu KoHBeHil 1 miciisg Toro, sk KoMiTeT BUSABUB MOPYIIEHHS
noyiokeHb 11i€i KonBeHIii 1 BUHIC peKOMeHAAIli moa0 YCYHEHHS [UX MOPYIIEHb,
3aCTOCOBYBaHI B IOPUCHPYACHIIT TUCKPUMIHAIINHI MOCUIIKH, Mi(DU 1 CTEPEOTUIIH
IPOJOBXKYIOTh CTaBUTH >KEPTB 3IBAITYBaHb B HEBUTIJHE B IPABOBE CTAHOBHUIIE 1
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3HAYHO 3MEHINYIOTh, @ TO 1 3BOJATH HAHIBEIb I1X IIAHCHM HA BIJIIIKOJTYBaHHS
3aBJlaHUX 30UTKIB. <...>

<...> Kowmiter Haraaye, 1110 mpaBo Ha €(PEKTUBHUMN 3aXUCT, SIKE TaKOXK BKJIIOYAE B
cebe mpaBo Ha eeKTUBHHI 3aci0 MPaBOBOIO 3aXUCTy, 3akpimieHo B Konsewniii. [e
npaBo MiANajae Mmig Ji0 CTATTi 2 C), 3TIHO 3 SIKOK JepKaBU-YYaCHUIIl MOBUHHI
«BCTAaHOBUTH IOPUIUYHHUI 3aXMCT MpaB >KIHOK Ha PIBHIM OCHOBI 3 YOJOBIKaMH Ta
3a0€3MeUnTi 3a JOMOMOTOIK KOMIIETCHTHUX HAI[IOHAJIBHUX CY/IB Ta IHIIHUX
JIepKaBHUX YCTAaHOB €(QEKTUBHHM 3aXHCT JKIHOK TIPOTH OyAb-SKOTO aKTy
JUCKpUMIHAIID», B MOEJHAHHI 3 MIAMYHKTaMu b) 1 1) myHKTY 24 3arajibHOi
pexomennanii Ne 19, 3rigHO 3 SKUM Jep)KaBU-YYacHHMINl MOBHHHI «3a0€3MEYUTH,
o0 3aKOHH, CIPSMOBaHI MPOTH HACUIBCTBA 1 3HYIIAHb B CIM'(, 3rBaJTyBaHb,
CEeKCyaJbHUX HalaJiB Ta IHIIWX aKTIiB TEHJEPHOTO HACWIbCTBA, TapaHTYyBaJU
HaJIC)KHUHM 3aXUCT YCIX JKIHOK 1 3a0e3meuyBajy IMOoBary iX decTi Ta TiTHOCTI», 1
nependayuTu «eeKTUBHI MPOLEAYPH PO3TISAY CKapr 1 MPUUAHATTS OO0 HHUX
HaJIEKHHUX 3aX0/l1B, BKJIFOYAIOYM BUILIATY KOMIEHCALli», ISl YCYHEHHS BCIX (popm
TeHJIEpHOTO0 HacuibcTBa. KomiTeT Takoxk Haramaye, 1o, JJjisi TOTO 100 MpaBOBHIA
3axucT OyB €(PEeKTHBHHUM, DIMICHHS y CHpaBax MpO 3TBAJITYBaHHS Ta CEKCyallbHi
3MI0YMHU TIOBMHHI TNpPUHAMATHUCS 3 JOTPUMAHHSIM MPHUHIUIIB CHPaBEIINBOCTI,
HEYIepeHKEHOCT], CBOEYACHOCTI Ta omepaTuBHOCTI. KoMmiTeT Haramye pami mpo
CBOIO 3arajbHy pexoMenparito Nel8, B sikiii BiH 3a3HA4YuB, MO <CKIHKU-1HBAJIIA
BBQKAIOTHCSI BPA3JIMBOIO TPYIOIO» 1 «CTPAXJAIOTh BiJ MOJBIMHOT JUCKPUMIHAIIT,
BHUKJIMKAHOT OCOOJIMBHMH YMOBaMH IXHBOTO JKUTTs». Y 3B'S3Ky 3 1uM Kowmirter
NIJKPECHIoE, 10 BKpaid BaXIMBO  3a0€3MeyuTd, 100 O KIHKU-1HBAJIIIU
KOpPUCTYBaJIMCS €()EKTUBHUM 3aXUCTOM BIiJl JTUCKpUMIHAIT 3a O3HAKOIO CTaTl Ta
TeHJIEpHOI JHUCKpUMIHAIL 3 OOKy JepKaB-y4acHUKIB 1 Mald JOCTYN JO
¢(hEeKTUBHUX 3aCO01B MPABOBOTO 3aXHCTY.

<...> bepyun 10 yBaru BWIeBHKIaFcHe, KoMmiTeT Bijl3Ha4ae TON He3arepedyHUi
dakT, 10 crpaBa aBTOPKH, 3a KOO B Cy/i OyiH 3aciayxaHl JUIIEe aBTOpKa, il MaTH 1
O0OBHHYBA4Y€HM, 3aimuIiasacs Ha PO3TJANl B CyAl NEPIIOi 1HCTAHIIT MPOTITOM
nepiogy 3 2006 mo 2011 pik. BiH Takox 3a3Havae, 10 JepKaBa-yyacHUIlS HE
BIIKWHYJa TBEP/DKEHHS AaBTOPKH TPO TE, IO BIJACYTHICTh BIATOBITHOTO
MJIaHyBaHHS B Cy/1 MEPIOi 1HCTaHIIIi, HA T0JaTOK A0 HOTO TPUBAJIOTO JIMCTYBaHHS
3 OUINMIHCHKUM [EHTPOM JOTIOMOTHY TIIyXOHIMHUM Y 3B'A3KY 3 3a0€3MEeUCHHSIM AJIs
Hel mocnmyr mepekiangada € (akTopamu, SKI CyTTEBO 3aTATHYJIW PO3TIIAI ITI€q
CIpaBH.

<...> Komirter 3a3Hayae, mo OE3KOIITOBHA JOMOMOTra MepeKiaada y BUMAIKAX,
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KOJM BIJIMOBIJIHI CTOPOHM, Takli sIK OOBMHYyBau€HUU abO CBIAKH, HE MOXKYTh
3pO3yMITH MOBY, SIKa BAKOPUCTOBY€ETBHCS B CY/ll, 800 HE MOXKYTh TOBOPUTH Ha HiH, €
OJIHIEI0 3 OCHOBOIOJOXXHMX TapaHTI COpPaBeAJIMBOIO CYIOBOTO PO3TIISAY,
3aKpIIUIEHOI B MPaBO3aXMCHUX JIOrOBOpax 1 OTpUMasia JOJATKOBUH PO3BUTOK B
IOpUCTIPYJICHIIIT JOTOBIpHUX OpraHiB. BiH 3a3Hayae, 110 B JIaHOMY BHUIAJKY
aBTOpKa, MOJIOJAa IIyXa KiHKa, pO3yMUIa TUIbKH MHUCHMOBY aHTJIHCBKY MOBY, 1
Oyna He 37aTHAa YyTH, TOJl SIK PO3MJISAM, B TOMY 4YHCHI CIyXaHHi B CY/l,
MPOXOAWIN 3 BHKOPHUCTAHHSIM PO3MOBHHMX 1 TMHCHbMOBHX (UIINIIHCHKOI 1
aHTIICBKOT MOB.

<...> KomireT 3a3Hauae TaKOX, IO TBEPIKCHHS aBTOPKH MpPO Te€, MO0 B XOJIi
pPO3CITiTyBaHHS 1 HA JCIKUX CIYXaHHSIX B CyJi, B TOMY YHCII ITiJT 9aC BHHECEHHSI
BUIIPABIyBaJbHOTO BHUPOKY OOBHHYBaue€HOMY, il He OyJIM HaJaHi MOCIYTH
nepeKsagada KecToBOi MOBU, HE3BaKAIOUM HA TOW (haKT, 1[0 BOHA OyJa MPUCYTHS
Ha BCIX CIyXaHHSX 1 [0 TATap TMOIIYKY IMepeKiagadyiB KEeCTOBOi MOBH 1
3a0e3ne4YeHHsl X MPUCYTHOCTI B CyaAl OyJI0 MOKJIAJE€HO, YaCTKOBO, Ha aBTOPKY.
Komirter 3a3Hauae, M0 aep)kaBa-ydyacHUIS HE OCKapKUiia 1€ TBEPKEHHS aBTOPKH.
BoHa Tako He MPOJIEeMOHCTPYBaa, SKUM YHHOM TOJIOKEHHS PO HAJIaHHS MOCTYT
MepeKIIaiadiB J)KECTOBOI MOBH, IO MICTITHCSA B ITOCTAHOBI-3alMCIli BepxoBHOTO
cyany Ne 59-2004 ta nupkynspi KaHueaspii aaminicrtparopa BepxoBHoro cymy Ne
104-2007, 3acTocoByBaJguCsl Ha MPAKTUIIl B JIAHOMY BHMAIKy. Y 3B’SI3Ky 3 IIHM
Komiter 3a3Hauae, 1o, sK 3a3Hauuia aBTOpPKa, 1 M0 HE OyJIO CIPOCTOBAHO
JepPKaBOIO-YUYaCHUKOM, 3T1IHO 3 JIOCIHIJDKEHHSIM, MpoBeaeHUM DUINIIHCHKUM
LHEHTPOM JONOMOTM TJIyXOHIMHUM, B OUIBIIOCTI MO30BiB, MOPYIIEHUX IIyXUMH
no3uBadyamu Ha Diminminax B 2006-2010 pokax 110/10 3rBajITyBaHHs, MEHII HIXK 1 3
3 JKepTB KOpHUCTyBajacs MOCIyraMu InepekiiagadiB kectoBoi MoBu. Komiter Oepe
70 BioMa TBEP/DKEHHS aBTOPKH MO0 BiACyTHOCTI Ha DiminmiHax BCEOCSIKHOI
CTpaterii CHIPUSHHS PIBHOCTI 1 JTOCTYMHOCTI CUCTEMHM BIAIPABICHHS MPaBOCYIIsS
JUISL TIIYXHUX, OCOOJIMBO KIHOK 1 JIIBYATOK, a TAKOXK BIJACYTHICTH HOPM 1 MPOIEAYP
3a0e3IeueHHs MepeKIaay Uil TaKUX YYaCHHKIB Ipoliecy. BiH 3a3Havdae mani, 110
BIJIMOBIHA MOJITUKA JICP>KaBU-yUACHUIIl BUMArae 3a0€3MeueHHs MepeKyiaay TUIbKU
B THUX BHUIIAJKaX, KOJU TITyXOro «HEOOX1JHO 3p0O3YMITH B MOBHIN Mipi». BiH Takoxk
3a3Havae, MOCUJIAIOYNCh Ha JTOCIHIKEHHS, npoBeeHe LleHTpom, 1o aeski cyau He
3HAIOTh TMPO ICHYBaHHS Ili€i BUMOTH 1 HE J03BOJSIOTH 3a0e3neduyBaTu
CypIOTepeKiaa sl TIyXOoro y4acHUKa MPOIECy, BBOKAIOYM 1€ «IOKa3aHHSIM 3
qy)KUX CJiB» a00 J0JaTKOBOIO TMOCIYTIOl0, $Ky TIOBHHHI CIUIa4yBaTH TIIyXi
YYaCHHUKH TIPOILIECY.
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<...> KowmirteT 3a3Hauvae, 110 Buuie3rajgaHa iHgopMmailisi 1 TBEPIKEHHS aBTOPKU TaK
1 He OyJIM OCKap>KeH1 JIepKaBOO-yUaCHHUIICIO. 3 ypaXyBaHHSIM BUIIEBUKIIAEHOTO
KowmiTeT BBakae, mo 3a oOCTaBWH IIi€l CIpaBW HaJaHHSA IOCITYT IEepeKiaaada
KECTOBOI MOBM OyJI0 HEOOX1AHO AJig 3a0e3MeUeHHs] MOBHOLIHHOI 1 pPIBHONPABHOI
y4acTi aBTOPKU B PO3IJsax BIAMNOBIIHO /10 MPUHLHUILY PIBHOCTI CTOPIH, @, OTXKE, 1
JUIsi TOro, 100 TrapaHTyBaTH BHUKOPHUCTaHHS HEKO €()EeKTUBHOIO 3aXHCTy BiJ
JUCKpUMIHAIIIT 32 3MICTOM MYHKTIB ¢) 1 d) ctarti 2 KoHBeHIli1, 1110 pO3TiIsaa0ThCs
B CYKYITHOCTI 13 3araibpHOI0 pekoMmeHaarieo Ne 19 Komitery.

<...> IIlo crocyerbcs mpeTeH3ii aBTOPKU 3a MyHKTOM a) ctarTi 2 KoHBeHIlii, To
Komirter Haragye npo Te, mo KoHBeHIlis mokaagae 3000B's13aHHS Ha BCl JIep KaBHI
OpTaHM 1 IO JeP’KaBU-yYYACHUIIl HECYTh BIAMOBIIAIBHICTH 32 CYJOBI PIIICHHS, SKi
nopyurytoTh nonoxeHHs: Kousenuii. Bin 3a3Hauae, 110 3riIHO 3 UM MOJIOKEHHSIM
KonBeH1ii mepkaBa-ydacHHIISI 3000B'si3aHa B)KWBATH BIJAMOBIIHUX 3aXOJIIB JIJIS
3MiHM a00 CKacyBaHHS HE TUIBKM JIIFOYMX 3aKOHIB 1 TMOJOXKEHb, a ¥ 3BUYAIB 1
NPAKTUKH, IO SIBJISIOTH COOOI0 JUCKPUMIHALIIO HIOA0 KIHOK. Y 3B'SI3KY 3 IIUM
KowmiTeT migkpeciroe, MO HasBHICTh CTEPEOTHINIB BIUIMBAE HA peali3allifo IpaBa
KIHOK Ha OO0'€KTMBHMI 1 CHpaBeMJIMBUI CYyAOBHI PO3IJIAN 1 IO CYyAOBI OpraHu
3000B's13aH1 BUSBIISATH OOCPEXKHICTh, 3 TUM II00 HE CTBOPIOBATH KOPCTKUX HOPM
I0JI0 TOro, SKUMU MalTh OYyTH KIHKM a00 JIBYMHKHA 1 KOO Mae OyTH ix
MOBE/IHKAa, KOJM BOHU MAJAIOTHCS 3TBAITYBAaHHIO, TIPYHTYIOUUCH JIMIIE Ha
yHEPEKEHUX YABJICHHIX TMpO Te, 10 TaKe >KepTBa 3rBAITyBaHHI. B manomy
KOHKPETHOMY  BHNaJKy JOTPUMAHHS J€P>KaBOIO-YYACHHUIICIO 3000B'A3aHHS
3a00pOHATH TE€HAEpPHI CTEPEOTHUNH BIANOBIIHO A0 myHKTy f) crarTi 2 cimin
OIL[IHIOBAaTH B CBITJI TOr0, B SIKIH Mipl BPaxOBYBAJIHCS T€HACPHUNA YUHHUK, BIK 1
(akTOop 1HBAJIHOCTI B XO1 CYJIOBOTO PO3IJISAY Y CIIpaBl aBTOPKH.

<...> Kowmirer 3a3Hauae, 1m0 BIAMOBITHO 10 AOKTpuHHU stare decisis, cyd mpu
3aCTOCYBaHHI MOJ0XKeHb neperysinyroro KpuminansHoro koaexkcy 1930 poky, 1o
CTOCYIOTHCS 3TBAITYBAHHS 1 TP BUHECEHH1 PIIICHB y CTpaBaxX MpPO 3TBAITYBAHHS B
aHAJOTIYHUX OOCTaBMHAX IMOKJIAJABCA Ha KEPIBHI MPUHIMUIIN, 10 BUIUIUBAIOTH 13
cynoBux npeueneHTiB. Komiter 3BepTae yBary Ha Te, 110 BJK€ Ha CAMOMY IOYaTKy
pIIIEHHS MICTUTBCS TMOCHJIAHHS HAa TpPU 3arajbHUX KEPIBHUX MPHUHILMUIIM, IO
3aCTOCOBYIOTHCS TIPU PO3TJIAIL cripaB mpo 3reantyBanHd. [1{ono rennepuux Miis i
CTEpEOTHIIIB, SIKi, 32 TBEP>KEHHSM aBTOPKH, MPUCYTHI B YChOMY TEKCTI PIIICHHS,
TO TICIS PETENBHOIO PO3IJISy OCHOBHMX €JIEMEHTIB, Ha SIKUX IPYHTYETHCS
pimienHsi, Komiter Bia3Hayae, 1110, MO-Mepuie, Cyl MepIioi 1HCTAHIIT OYIKyBaB Bij
aBTOPKHM TIEBHOI TOBEIHKH, SIK€ 3BUYaiiHA (DUIIMITIHCHKA >KEPTBa 3TBAITYBAHHS
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MOBUHHA TMPOJAEMOHCTPYBAaTH B MOJIOHMX OOCTaBHMHAX, a CaM€ «BXHTU BCl CBOIi
CHWJIM 1 BCE MYXKHICTb, 00 MPUINUHUTH OyIb-SIKy CIPOOY OYOPHUTH ii YECTh 1
3aIUSIMYBaTH 11 HEMOPOYHICTH». I[lo-Apyre, Cya OIIHWUB MOBEAIHKY aBTOPKH,
BUXOJSIYM 3 IIbOTO CTaHJApPTy, 1 BBaXKaB, IO il «IMOBEJiHKA HE BIAIMOBIIANIA
HNOBEJIHII 3BUYAMHOI (DUINMIHKA» 1 «PO3yMHOMY IOBOJKEHHIO JIFOJAUHUY,
OCKIJIbKM BOHa HE cIipoOyBajia BUPBATHCS a00 YMHWUTU OIip HAMAIHUKY, 30KpemMa
CTBOPUBIIHM IIyM a00 3actocyBaBiiu cuily. CyJ 3asiBUB, 110 «TOW (pakT, 110 BOHA
HaBITh HE CIIpoOyBaja BUpBATHUCA [...] a0, mpuHAKWMHI, 3BEPHYTHCS 32 JOIIOMOTOIO,
HE3Ba)Kalo4yM Ha Te, 1110 BOHA MOTJIa 3pO0UTH 11€, TOPOKY€E CYMHIBH B 1i YECHOCTI 1
3aBaka€e MOBIPUTH B 11 TBEPIXKEHHS MPO Te, IO 11e OyJI0 CKOEHO BCynepey ii BoJI 1
sronn». KomiTeT BBakae, 110 cami MO co01 Taki BUCHOBKU CYJIy TOBOPSATH TPO
HAsBHICTh CWJIBHHMX T€HIEPHUX CTEPEOTHUIIB, IO MPUBOASITH B PE3YJIbTATI IO
JUCKPUMIHAINI 32 O3HAKOIO CTaTi Ta TEHACPHOI AMCKpUMIHAII 1 HE BPaxOBYIOTh
KOHKPETHI 0OCTaBMHU CIIpaBH, 30KpeMa (pakT 1HBaJITHOCTI y4aCHHUKA Ta ii BIK.
<...> Jlami xomiTeT 3a3Hayae, 110 TE€HAEPHI CTEPEOTUNIH Ta YIEPEHKEHHS,
MPOSIBJICHI CYJIOM TI€PINOi 1HCTAHIlT BKIIOYAIA, 30KpeMa, MIpKyBaHHS PO TE, IO
KEepTBa 3IBAITYBAHHS HIOMTO HE YMHWIA OMNOPY 1 Jaja CBOK 3rofy, 1 Ipo
3aCTOCYBAHHSI CWJIM 1 3aJIAKyBaHHs 370ounHIleM. KoMiTeT mocuiaeTbcs Ha CBOIO
JTYMKY, 3T1IHO 3 SIKOIO, YSIBJIGHHS IPO T€, 110 aBTOPKa Majia YUHUTH OIIp B JaHUX
o0cTaBMHaX, B KOHKPETHIA (OpMI 3aKpIILIIOE€ TOH CTEPEOTHUII, 1O KIHKU MOBUHHI
YUHATH (I3UYHUANA OIMp TOCSATAaHHSM CEKCyalbHOTO XapakTepy. Komiter 3HOBY
MJKPECIIIOE, 10 Hi B 3aKOHI, HI B IPAKTUYHIN A1STILHOCTI HE TTIOBUHHO OyTH HISIKUX
Ipe3yMILIi TOro, Mo XIHKa Ja€ CBOK 3TOAY, SIKIIO HE BUMHAE (PI3UUHOTO OMOPY
HeOaKaHUMHU CEKCyalbHOI TOBEIIHKH, HE3aJeXHO BiJ TOTO, YU IOTrPOXKYBaB
3JIOYMHEIb 3aCTOCYBAaHHSM  (PI3UYHOTO HacWibCTBA a00 3acTOCYBaB Take
HACHJICTBO. BiH TakoX 3HOBY 3asBJIsf€, IO BIJACYTHICTh 3TOJAW € OJHUM 3
BaYKJIMBUX €JIEMEHTIB 3JI0YMHY 3TBAITYBAHHS, SIKE MPEJCTABIISIE COO0I0 MOPYIICHHS
npaBa JKIHOK Ha ocoOuCTy Oe3mneKky, aBTOHOMIIO 1 (Pi3U4HYy HEAOTOPKAHHICTh. Y
3B'13Ky 3 1M KomiTeT 3a3Havae, 110, HE3BXKAIOUM Ha KOHKPETHY PEKOMEHIAIIII0
Ha aJpecy JAepXKaBU-YYaCHUIll BKIIOUYUTH €JIEMEHT «BIJICYTHOCTI 3TOAW» B
BH3HAYCHHSI 3TBAJITYBaHHS B mepersinyTomy KpuminaneHOMYy Kozekci 1930 poky,
JeprkaBa-y4acHUIISI HE BHECIIAa HITKMX 3MIH JI0 CBOT'O 3aKOHO/IaBCTBA.

<...> Kowmirter gam BHU3Hae€, 0 aBTOpPKa IOHECHA MaTeplajibHUM 1 MOpalbHUI
30MTOK 1 TOCTpakJaaja BiJ BHABJISHUX BIIHOCHO Hei 3a0000HIB, 30KpeMa B
pe3yiabTaTi HaAMIPHO TPHUBAJIOrO CYJIOBOTO PO3IJISNY, Ti€l OOCTaBUHHU, LIO CYyJ HE
Ha/JaB 11 OE3KOIITOBHY JONOMOTY IEpeKIajadyiB *KECTOBOI MOBHU, BUKOPHUCTAHHS
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CTEpEOTHUIIIB Ta TeHJAEpHUX Mi(iB 1 IrHOpYBaHHS ii OCOOJMBOi cHUTYyalli sK
[JIyXOHIMOI JIIBUYMHU NIPU TPUHHATTI pilIeHHs . <...>

Pimennss KomiTery 3 JikBigamii iuckpuMinanii momo KiHOK y cnpasi
Inra A6pamosa npotu Bijopyci Bix 25 munus 2011 poxy (sumse) ™

<...> 10 xoBTHs 2007 poKy aBTOpKa, fIKa € KypHAJIICTOM 1 aKTUBICTOM PyXy «3a
cBOOOTy», po3aaBana OJaKkWTHI CTpiuku y MicTi bpect, bimopycs, mist Toro, mo6
3BEPHYTH YyBary TPOMAJICBKOCTI Ha KaMmaHIl0 «CBPOMEHCHKUN MapImy, SKUN
noBuHEH B1AOyTUCA B MiHCbKy 14 x0BTH 2007 poky. ¥ 19 roa. 50 xB. BoHa Oyiia
3aapelnToBaHa CIIBpOOITHUKOM MOMIIii BIAAUTY BHYTpIIIHIX crpaB bpectcbkoro
pEerioHaJIbHOr0 BHKOHABYOrO KoMiTeTy 1 Oyna jocraBieHa B JlemapTameHT
BHYTpilIHiX crpas JleHiHchKOro paifony micra Bpecra. Ii 3BunyBaTunu B posnaui
OJJAKUTHUX CTPIYOK 1 IUIAKATIB, IO 3aKJIMKAIOTh O y4acTi B «EBpomeichKoMy
MapIiii», 110 BBAXKAEThCS «APIOHUM XyiiranctBom». Pano Bpaunui 11 sxoBTHsa 2007,
01 rox. 45 xB., ii momicTiian B 130TOp TUMYacoBoro yrpumanus (ITVY) Bigmiry
BHYTpIlIHIX cnpaB JIeHIHChKOro paiioHy. Y TOM ke JeHb ii chmpaBa Oyna
po3risinyta cyaoM JIeHIHCBKOTO pailoHy, SKUH BU3HAB AaBTOPKY BHUHHOIO Yy
npionoMy xymiranctBi. Cya HakiaB Ha aBTOPKY aJMIHICTPATUBHY CaHKIIIO Y
BUJISIAL N'SATU A10 aJAMIHICTpaTUBHOTO apeiity. Bona Oyna 3BiIbHEHA 3-111J1 BapTU
15 sxoBTHs 2007 poky.

<...> ABTOpKa CTBEpJKy€, 110 KaMmepa, B sKiii BOHa mepelyBaja 3HAXOoJujacs B
NiJBaJbHOMY TPUMIIIEHHI 1 BHUKOPUCTOBYBajacs JMJIg yTpUMaHHSA 0cio,
3BHHYBAUYCHHUX Y 3JI0YMHAX, a TAKOXK OCI0, K1 TepeO0yBarOTh i1 aIMIHICTPAaTUBHUM
apemroMm. Bona ctBepmxkye, 1o Bei cniBpoOiTHUKY [TY Oynu yonmoBikamu. Yac Bif
yacy JUIsl BIABIAYBaHHs 3aTPUMaHHUX MPUXOAMIA MEIUYHA CECTpa, MPOTE BOHA HE
Oyia cniBpoOITHUKOM MIHICTEPCTBA BHYTPIIIHIX CIIPaB.

<...> Jlami BoHa ctBepaxkye, mo ITY cknagaBcs 3 AeB'ATH KaMmep, ABI 3 SIKUX
MpU3HAYAIHCS IS J)KiHOK. BoHa Oyira momimieHa B KaMepy po3MipoM 4 Ha 3 MeTpu
3 BUCOTOIO cTeni 2,7 meTpa. L{g kamepa mpuszHadeHa Jyisi pO3MIIIeHHS MeCTH 0cio 1
Oyna oOJsialHaHa CTOJIOM, IIICThMA JiXKKamMu (IO JBI — OJIHA HAaJ 1HILIOKO) 1
JEpeB'THUM KOMOJIOM. Y ¢l Me01i OyJii MPUOUTI IIBAXAMU JI0 TT1JIOTH.

<...> ABTOpKa CTBEpIXKYy€, L0 B Kamepl OyJ0 XOJIOAHO; HarpiBauli Oyiau
BIJIKJTIOUCHI, X04Ya TeMIIepaTypa IMOoBITPs 330BHI CKiaaana Bcyoro jumie 1o C. Bona

3 [oBHMM  TEKCTOM  pilICHHS  MOXKHA  O3HAHOMHTHCS 33  ITOCHIAHHSM:
http://juris.ohchr.org/Search/Details/1703. [lepeknageHo  yKpalHCBHKOIO Outekcanaporo
[Tapamenko.
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CTBEPKY€E, 10 yTPUMAaHHs B TAKUX YMOBax piBHOCUJIbHE TopTypaM. Kamepa Oyia
o0JiaiHaHa PAKOBUHOIO TIIIBKH 3 XOJOIHOIO BOJIOIO, @ TAKOX TyaieToM. Tyaner OyB
pO3TaIIOBaHUHN BCEpEeaNHI KaMepH 1 BIMOKPEMJICHHH BiJ 1HIIOI YaCTUHU KaMepH 3
0JIHOTO OOKYy MajleHbKUM eKkpaHoM po3MipoMm 50 Ha 50 cantumerpiB. ToMy sKIO
OJIHA 3 YB'SI3HEHUX CHUJUIA HA JIKKY HABIPOTH TyajeTy, TO BOHA Morja OauyuTu
TOTO, XTO KOPHUCTYBaBCsA B Il yac TyasieroM. YonoBiuuii mepcoHan B'S3HUII
NEePIOJIMYHO CIOCTEPIraB 3a YB'SI3HEHUMH 4epe3 OTBIp y nBepsx. OCKIIbKH el
eKpaH He 3aropojKyBaB TYyaJeT 31 CTOPOHH ABEPEH, BOHU MOTJIM CHOCTEPIraTH, siK
aBTOpKa KOPUCTyBanacs TyaleToM. Il ne 6ylJo HEempHEMHO, i BOHA COPOMMUIACH
KOPHUCTYBaTUCSl TyaJeToM B Takux oOcraBuHax. Bona cTBepmxye, 110
KOPHUCTYBaHHS TyaJeTOM, HE BIJOKPEMJIEHUM HAJIEKHUM YMHOM BiJ] 1HIIOI YACTUHU
KaMepu, MPUHUKYBAJIO 1i T1AHICTb.

<...> Bona nomae, mo mocTiuibHa Oinu3Ha Oyna OpyaHOIO, a Kamepa Oyna
3aMoBHEHa NaByKaMu. i kamepa OyJla IOBHA UMY, OCKIIBKH ii cycimku 1o kamepi
Oy KypLsIMHU 1 BEHTWJISILISA HE BUJANSUIA 3aMax TIOTIOHY. OCBITIEHHS TaKOXK OyIo
MOTaHUM, BIKOHIIE OyJI0 MaJICHBKHM, a CKJIO OYyJI0 HACTUIBKH OPYJIHHM, IO JACHHE
CBITJIO Yepe3 HbOTO HE MpOoHUKaI0. BoHa Oaunia AeHHE CBITIIO TIIBKH OJIMH pa3 3a
BCI 'SITh JHIB 11 3aTPUMaHHS, KOJIU 1i JO3BOJIUIMN | 5-XBUIMHHY NPOTYJISIHKY 30BHI.
CBITJIO BiJ JIAMIIOYKH B KaMmepi OyJI0 HEIOCTATHIM JUIsl YMTaHHSA, 1 1 JTOBOJIUIIOCS
BCTaBAaTH 1 CTOSITH MOPYY 3 HUM, 1100 MAaTU MOXJIUBICTh unTatu. CBITIO TOPLIO
1117101000BO, 1110 3aBaXKaJIo il craty. ['ogyBanu ii auIne aBa pasu Ha JICHb.

<...> ABTOpKa CTBEpIKY€, IO BOHA CTpaXJa€ BiJ MPOOJIEM 3 HUPKAMH 1 TOMY
BOHA TOBMHHA YHMKaTH 3actyad. [licig mepmioi HOYl, MPOBEAEHOI B XOJIOAHIN
KaMmepi, y Hei 3'aBUBCs rocTpuil Ou1b y crnuui. Ha ii mpoxanHs mpuixana Opurana
IIBUJIKOT JOTIOMOTH 1 Hajajida il MeIU4YHy JOMOMOry. ¥ Hel TaKOXK CIOCTepiraBcs
TOJIOBHHH O11b 1 IMXOMaHKa. ABTOPKa CTBEP/DKYE, MO MICIS YTPUMaHHS B TaKHX
yMOBax y Hei 3'sBujocst 6arato nmpooseM 31 3J0pOB'IM.

<...> Jlo nmomimiennss B ITY aBTOpKy BifBE3NMM Ha 3ali3HUYHUN BOK3QI IS
obmyky. B ITY He Oyno coiBpoOITHHUIB-)KIHOK JUIsi TPOBEACHHS OOIyKy. B
MOMEHT TOMIIIEHHS ii B 130JIITOP THUMYacOBOI'O YTPUMAHHS OAMH 3 OXOPOHIIIB
HIOUTO MOTHKAB B HEi MaibIleM MiJ MPUBOAOM IMEPEBIPKH TOTO, YA HOCHTH BOHA
nosic. Bona ckazana: «3abepitb pyku». Uepe3 cekyHIy BIH CTaB THKAaTU CBOIM
najableM B ii ClAHMIN. Y BIAMNOBIABL Ha i1 Apyre «3a0epiTh pyKW» BiH 3asBUB, 1110
BOHA TIOBMHHA CKa3aTH crmacuOi, mo 11 He po3aariau. I[HmuWiA OXOpOHEIb
NOTPOKYBAB PO3JIATTH 11 TOBHICTIO.

<...> OXOpoHII MOCTIHHO pOOWJIN 3ayBa)KE€HHS, L0 NPUHWXKYBAJIU aBTOPKY.
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Hamnpuknan, 6avaud, 1mo BOHA 4YHUTa€, CTOAYM MOPSA 3 JIAMIIOYKOIO, OAWH 3
OXOpPOHLIIB 3asBUB, L0 il HOTPIOHO «cxoAWTH 10 TmcuxiaTtpa». Kinbka paszis
OXOPOHIIl <CKapTyBaJIM», IO «ii BHUBEAYTh 1 3acTpeisaTb». KpiM mporo, 3amicTh
TOTO, 11100 HA3MBATH 1i MO IMEHI1, BOHU MPOCTO BUTYKYBaJU «UYETBEPTa», OCKIIbKU
e OyB HoMep i JIKKa B Kamepl. Y SKUICh MOMEHT TIOPEMHUK KHHYB B 3arajibHy
Kamepy MepTBoro mrypa. Komu BoHa Ta ii cyciaku 1Mo Kamepi 3aCTpUOHYJIM Ha CBO1
JKKa 1 CTaIu KPUYaTH Bl CTPaxy, OXOPOHEIb 3aCMISIBCSI.

<...> KowmiTeT npwuitmMae 10 yBaru TBEPKCHHS aBTOPKHU IPO T€, IO i1 YB SI3HCHHS
OpOTATOM T'SITU AHIB B TMOTaHUX, HETITIEHIYHUX 1 MPUHIDKYIOUUX 11 TIAHICTH
yMOBaxX B 130JIATOpPI THMYacOBOTO YTPUMAaHHs, CHIBPOOITHHUKAMHU SKOro Oyiu
BUKJIIOYHO YOJIOBIKM, JI€ BOHA IMjIaBajacsd MPUHIKYIOUYOMY 1i TIAHICTb,
MOBO/[KCHHIO, € HEIIOJICHKUM 1 TAKUM, 1110 TPUHIKYE 11 T1THICTh BUJOM CTABIICHHS
Ta JUCKPHUMIHAIIIEI0 Ha OCHOBI ii cTaTi B pamkax 3HadyeHHs ctaTTi | KoHBeHii i
ABIII€ c000I0 mopyieHHs: binopyccio i 3000B'a3aHb BIAMOBITHO 10 cTaTteil 2(a),
(b), (d), (e) Ta (f), 3 1 5(a), mpountanux cuiabHO 31 crarteto 1 KoHBeHiii.

Komiter 3a3Hauae, mo aep)kaBa-ydyacHUIS JIMIIE KOPOTKO BIIKHUIA€ TBEPIIKEHHS,
BBAXKAIOYM iX HEOOIpyHTOBaHMMHU. BOHa He Hajana >KOAHUX PO3'ACHEHb MO CYTI
IUX TBEP/DKEHb, a JUIIE OOMEXMJIAcs 3araJlbHUM OIMKCOM TMPUMILIEHb IS
yTpUMaHHs, TOOTO PO3MIPOM Kamep, ICHYIOUUM OOJaJHAaHHIM, MEOJISIMH 1 T. .,
BKJIIOYAIOYM TOCHWJIAHHS Ha HAIlOHAJIbHI aJMIHICTPATUBHI aKTH, L0 PETYJIOIOTh,
HAIPUKIIaa, TPOJTOBOJBYNN PaIlioH YB'SI3HEHUX. 3 TOUkH 30py KomiteTy, Xoua 1ei
OMHC MOXKE MaTH SKECh 3HAUEHHs, BOHO HEOOOB'S3KOBO BIJMOBIJAE€ HA CYTh
OpeTeH3il  aBTOpPKM, HANpPUKIAL: aBTOpKa HE  3alepedyye  HasBHICTb
CJICKTPOJAMIIOUKH OCBITJICHHSI B KaMmepi, ajieé KOHKPETHO CKap>KUThCS Ha Te€, 1110
BOHA HE JaBaja JOCTaTHbO CBITJIA; AHAJOTIYHUM YMHOM BOHA HE CKap>KUTHCS Ha
BIJICYTHICTh HarpiBada B KaMepi, ajie CTBEPKYE, 0 BiH BeCh Yac OyB BUMKHEHHM.
Kpim Toro, aepkaBa-y4acHUIlS HiSIK HE MPOKOMEHTYBaJa TBEPIKEHHS aBTOPKH PO
TE, 110 MEPCOHAN B LEHTPI TUMYACOBOI'O YTPUMAaHHSA OyB BHUKIIIOUHO YOJIOBIUUM 1
0 B pe3yJbTaTl IIbOTO BOHA ITiJJIaBayiacs MUCKPUMIHAIlT 3a O3HAKOIO cTati. Y
upoMy 3B'si3ky Komiter Harajaye mnpo BHHECEHI HUM HELIOAABHO 3aKIHOYHI
3ayBakeHHsT 1010 JaepxkaBu-ydacHuri (CEDAW/C/BLR/CO/7), B skux BIiH
BUCIIOBUB CEPHO3HY CTYpPOOBAHICTh 3 MPHUBOAY HETIOJCHKOTO 1 MPUHIKYIOUOTO
JIOJICBKY T1IHICTh TOBOJPKCHHSI 13 3aTPUMaHUMHM JKIHKAMU AaKTHUBICTaMH, 1
HAIOJICTJIMBO 3aKJIMKA€E JICP)KABY-YUACHUIIO 3a0€3MEUYUTH MIBHJKE Ta €(EKTHBHE
pO3CiAyBaHHS CKapr, MOJAHUX LIMMU >KIHKaMU (ITyHKTH 25 1 26).

3riaHo 31 crarTero 3 KonBeHinli 1 mpaBuwioM 53 MiHIMabHUX CTaHJAPTHUX MPaBUII
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NOBOJ/I’)KEHHs 3 yB'si3HeHMMHM KomiTeT Haramye, 1o MIKJIyBaHHS NP0 YB'SI3HEHHX
YKIHOK 1 HATJISII 32 HUMHM CJI1JT MOKJIaJaTH TUIBKUA Ha CHIBPOOITHUKIB K1HOYOI CTaTi.
Jlami BiH TIOCHJIAETHCS HA CBOKO 3araibHy pekomenpmamiro Ne 19 (1992) mpo
HACWJIbCTBO IIOAO IHOK, BIAMOBITHO M0 SIKOT JMCKPUMIHAIS MIOAO0 KIHOK B
paMKax 3HAueHHS CTAaTTi | OXOIUTIOE HACWJIBCTBO 3a O3HAKOIO CTaTi, TOOTO
«HACUJIBCTBO, CIIPSMOBAHE MPOTH >KIHKHW, TOMY III0O BOHA € IHKOIO, a00 3adyirnae
AKIHOK HENpOIMOpLitHUM 4ynHOM. BOHO BKIIIOUae Taki Aii, AKi 3aBIAIOTh (I3UUHY,
MICUXIYHY 1 CEKCYallbHy IKOAY a00 CTpakIaHHS, MICTUTh 3arpo3d TaKUX IIH,
OpUMYC Ta 1HII BUAM M030aBiaeHHS BOd» (MyHKT 6)3. KoMiTeT 3HOBY MOBTOPIOE,
0 «HAaCWJICTBO 3a O3HAKOI CTaTi, SKe oOMexye al0o 3BOAUTH HaHIBElb
BUKOPHUCTAHHS KIHKAaMH 1XHIX TpaB JIOJWHU 1 OCHOBHHUX CBOOO», BKIIOYAIOUN
«MpaBO HE MiAgaBaTHCS TOpTypaM ab0 JKOPCTOKUM, HENIOACBKHUM a0o
NPUHIDKYIOUUM TIAHICTH BHJaM TOBO/DKEHHS a00 TIOKapaHHS», SBISE COOOIO
TUCcKpuMiHaIiio 3a 3mictom ctatTi 1 KonBentii (myHkT 7(b) pekoMmenmarii).
KomMirer Haragye, 1110 yMOBU YTPUMaHHS, MOXJIMBO,HE OyJIM JTUCKPUMIHALIITHUMU
K Taki, TOW (akT, Mo B 130JATOPl THMYACOBOTO YTPUMaHHS HE BPaXOBYBAJIHUCS
KOHKpPETHI MOTPeOu >KIHOK, Ma€ AUCKPUMIHALIMHUI ePeKT Ha >XKIHOK B pamKax
3HaueHHs crtarti | KonBenmii. TakuM 4MHOM, y BIANOBIIHOCTI 31 cTarTero 4
Kougentii npuniun 5(2) 3Boay NpUHIUIIB 3aXUCTYy BCIX 0Ci0, IO MiAa0ThCs
3aTpUMaHHIO a00 YB'SI3HEHHIO B sIKUM Ou TO HEe Oyno ¢opwmi (pe3osnronis 43/173
['enepanpHoi AcamoOimei Bim 9 rpymas 1988 poky), CBIIUWTH, IO CIEMiadbHI
3aX0/1M, MIPU3HAYEHI JJIs 3aJI0BOJICHHSI KOHKPETHUX MOTPEO >KIHOK-YB'SI3HEHUX, HE
NOBUHHI BBaXaTHCS AMCKpUMIHaUIMHMUMHU. KpiM TOro, HeoOXiAHICTH B OOJIKY
KIHOUMX AaCHEeKTIB MpoOJieMH KIHOK-yB'A3HEHUX Oylia TakKoX CXBaJleHa
['enepanbHot0o Acambiieero B 11 pesomtouii 65/229, mo wmictuts IlpaBuia
Opranizamii O6'eqnaanx Harrii, sKi CTOCYIOTHCS MOBOKCHHS 3 )KIHKaAMU-B'SI3HSIMU
1 3axO0JlIB TOKapaHHA I KIHOK-TPAaBOMOPYIIHHMKIB, HE TMOB'SI3aHUX 3
no30aBieHHsM BoJIi (BaHTKOKCHKI MTpaBuia).
VY upomy BUTAIKY aBTOPKa CTBEPDKYE 110, KPIM MOTaHUX YMOB yTpUMaHHS, BECh
NEPCOHAI 130JIATOpa TUMYACOBOI0 YTPUMAHHS CKJIAJaBCsS BUKIIIOYHO 3 YOJIOBIKIB.
Harmsim 3a Hew sK 3a KIHKOIO-YB'S3HEHOT 31HCHIOBABCS TITBKH OXOPOHIIMU
YOJIOBIYOI CTaTi, sIKI MaJld HEOOMEXEHHUI BI3yalbHUN 1 (PI3UYHUN JOCTYI 0 HET 1
70 1HIIHUX >KIHOK-YB'iI3HEHUX. KomiTeT y 3B'SI3Ky 3 IIUM Harajaye, Mo 3rigHo 3
npaBuiioM 53 MiHIMaTbHUX CTAaHAAPTHUX MPABWI MMOBOHKCHHS 3 YB'A3HEHUMU:

«l) ¥V 3akmamax, J1€ MICTATBCS K YOJIOBIKM, TaK 1 >KIHKH, >KIHOYE
BIIJIVICHHST Ma€ nepeOyBaTH y BIJaHHI BIJNOBIAAIBHOTO CIIBPOOITHUKA >KIHOYOI
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CTaTi, B pPyKax SKOTO MOBWHHI 3HAXOJUTHCS KJIIOUl, IO BIAKPUBAIOTH JOCTYII O
JTAHOT'O BIJIICHHSI.

2) CriBpoOITHUKH YOJIOBIYOI CTATl JOMYCKAIOTHCSA B JKIHOYE BIIILICHHS
TIJIBKU B CYIIPOBO/I1 CMIBPOOITHUKIB KIHOYOI CTaTI.

3) IlikiyBaHHs NpO YB'SI3HEHUX KIHOK 1 HATJIS 32 HUMHU CJI1J TTOKJIaJIaTH
TIJIbKYU Ha CMIBPOOITHUKIB KIHOYOT CTaTI».

[ls BaxxaMBa TapaHTisd, 3aCHOBAHA HA HEAONYUICHHI IUCKpUMIHALIL Y
BIIHOIIICHH] JKIHOK Yy BiAmoBimHOCTI 31 crarrero 1 KouBeHIi, miaTBepkeHa
KomiTeToM B HOTO 3aKIIOYHHUX 3ayBa)KEHHSX IIOJO JIOTOBiIEH Jep)KaB-y4acHHIIb
4, a Takoxx KomiTeToM 3 mpaB JIOAMHM Yy MYyHKTI 15 #ioro 3aranbHOTO 3ayBakKeHHS
Ne 28 (2000) mpo piBHICTH MpaB YOJOBIKIB 1 KIHOK 1 jgomoBimi CremiaasHOro
JIOTIOBiJa4a 3 MUTAHHA PO HACKIJIBCTBO HIOJO >KIHOK, HOTO MPUYMHU Ta HACIHIIKU
(muB. E/CN.4/2000/68/Add.3, myHkT 44).

Komirter 3a3Hauae, 1110 MpU MOMIIMIEHH] B HEHTP 3aTpUMaHHS OAWH 3 OXOPOHIIIB
HEHAJIC)KHUM YHWHOM YillaB aBTOPKY MOBIJOMIICHHS 1 TIOTPOKYBaB il PO3ASATHYTH.
Kpim Toro, oXopoHIIi MOTJIM CITOCTEpIraTH 3a HEIO Yepe3 OTBIp B JBEPsX I dac
TaKUX MPUBATHUX MOMEHTIB, SIK KOPUCTYBAHHS TyaJIeTOM, SKUI OyB PO3TaIllIOBaHHMA
B KaMepl W TPUKPHUBABCS JMIIE 3 OJHOTO OOKYy HEBEITUKHM €EKPaHOM, SKUH
CTBOPIOBAB JIUIIIE 1TI0310 BIIOKPEMIICHOCTI, ajie HE 3aBa)KaB AUBUTHUCS Ha TyaJseT 31
cTopoHu JBeped. BoHa Takoxk BimuyBana cebOe 00pa)keHOK rpyOMMH 3asBaMu
OXOPOHIIIB 1 THM, IO BOHH KOPHUCTYBAJIMCSI TPE3UPIUBUM IIPI3BUCHKOM
«uetBepTay. i TBepKeHHsI HE OyJM OCKapKeH1 Jep)kaBoro-ydacHuiero. Komiter
Harajye, 1o mosara JI0 MPUBATHOTO XKUTTS 1 T1IIHOCTI YB SI3HEHHUX JKIHOK TOBUHHO
MaTd HaWBUIIMKA TplopuUTeT AJid MepcoHany B s3HUII. KowmiTeT BBakae, IO
HENIAaHOOJIMBE TMOBOJKEHHS JICPKABHUX CIY>KOOBIIIB, 30KpeMa YOJIOBIYOTO
NEpPCOHANTly  B’SI3HUIN, JO AaBTOPKH, BKJIIOYAIOUM HEMPHUIYCTHMI JIOTHKH,
HEBUIIPAB/JIaHE BTPYYaHHs B ii 0COOMCTE JKHUTTS, MOTIPIIMIO YMOBU YTPUMAaHHS
aBTOpPKU Habarato Oibllle, HIK Y YOJIOBIKIB-YB'A3HEHHUX, 1 pOOUTH BUCHOBOK PO
TE, IO 1€ € CEKCYaJIbHUM JIOMaraHHsIM 1 JUCKPHUMIHAIIIEI0 3a 3MICTOM cTaTei 1 Ta
5(a) KonBenii ta ii 3aranbHoi pexomenpamii Ne 19 (1992). V miit 3aranbHii
pekomenaanii KomiTeT 3a3HaumB, M0 CEKCyanbHE JOMaraHHs € OAHI€0 3 (opMm
CEKCyaJbHOTO HACHJIbCTBA, SIKE MOXE OyTH MPUHUKYIOYMM 1 CTBOPIOBATU
J0IaTKOBY TIpo0JieMy, TIOB'A3aHy 31 310poB'aAM 1 6e3nekor. Tomy KomiteT poOuTh
BHCHOBOK, III0 JIepKaBa-y4aCHUIIS HE BUKOHAIA CBOIX 3000B'I3aHHS BIJMOBIIHO 0
crareii 2 Ta 5(a) KoneHitii.

KomiTeT BU3Ha€, 110 aBTOPI[l MOBIJOMJIEHHS 3aM0/IIsTHO MOPaJbHY IIKOAY 1 IIKOAY
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B pe3yJbTaTi 0OOpa3IMBOrO 1 MPUHUXKYIOUOTO JIIOJACHKY TITHICTH TMOBOKEHHS,
CEeKCyaJIbHUX JIOMaraHb 1 HEraTUBHUX HACIIJIKIB JJIsI 3I0POB’S Mij] 4ac TPUMAaHHS
i1 BapToro. <...>
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[Ipoext ArenrctBa CIIA 3 wmixHapogHoro po3sutky (USAID)
«CropaBeyiuBe mpaBoCyAash» Tmpaioe B YkpaiHi 3 xkoBTHS 2011 poky Ha
OIATPUMKY CcyaoBoi pedopmu. Mera MpOEKTy — CHPUITH YTBEPIHKEHHIO
BEPXOBEHCTBA IpaBa B YKpaiHi uepe3 3MIIHEHHS CYAIBCHKOI HE3aleKHOCTI,
MIJBHUIICHHS PIBHSA IMPO30POCTI Ta IMA3BITHOCTI CYyJAOBOI CHCTEMH, IIIJBHIICHHS
piBHS OOI3HAHOCTI TPOMAASH 13 MAISUIBHICTIO CYAOBOi BIaaAM 3aJisl 3POCTAaHHS
JOBIPU CYCHUIbCTBA 10 HEl. J[IABHICTh NMPOEKTY IPYHTYEThCA HaA JOCSATHEHHSX
nonepenboro Ilpoexkty USAID «VYkpaiHa: BEpXOBEHCTBO IIpaBay, SIKHi
peamizoByBaBcsi 3 2006 mo BepeceHb 2011 poky B pamkax Yroaw Impo
CHiBpOOITHUIITBO MK Ypsgom VYikpainu Ta Ypsmom Cnonyuenux IlratiB. Y
BepecHi 2013 poxy Ilpoext USAID «CmpaBemiuBe mnpaBocyans» OyJio
po10oBKeHO Ha Tpu poku (3 1 sxoBTHA 2013 poky mo 30 Bepecust 2016 poky). ¥
rpyaHi 2014 poxy USAID po3mupuiio o6csr isuibHOCTI MPOEKTY, J0IaBIINA HU3KY
3aB/laHb, IIOB’SA3aHUX 13 BIPOBAKEHHSM 3akoHIB Ykpainu «lIpo ouumieHHs
Biaan» Ta «lIpo BIIHOBIEHHS JOBIPU 10 CY10BO1 BIAIAMN».

Micist mpoekTy: COpUITH JEMOKPATUYHOMY Ta €KOHOMIYHOMY PO3BHUTKY YKpaiHH,
HAJA0YM JIOTIOMOTY B CTAHOBJICHHI CITPaBEIJIMBOI, HE3aJIe)KHOi, IMPO30poi Ta
BIJIMOBIAILHOT CYI0BOT CUCTEMH.

bayeHHs mpoeKTy: MU NpaLOEMO 3apaJyd YTBEPIKCHHS B YKpaiHi HE3aJeKHOI
CyIOBOi BiIaAu Ha 4ol 3 e(EeKTHMBHUMH JiJepaMu, SIKIiM MOBipsie yKpaiHCbKe
CYCH1JIbCTBO.

3aBJaHHSIMU MIPOEKTY € CIPUSHHS:

e TrapMOHI3alli HAI[IOHAJIbHOI HOPMATUBHO-IIPABOBOI 0a3u MO BIPOBAKEHHIO
CyJIoBOi peopMH 3 €BPONMECHUCHKUMH Ta MIDKHAPOJHHMH CTaHIAPTaMHU Y
cdepi mA3BITHOCTI Ta HE3AIEKHOCTI CYI0BOI BIIAJIH;

® [IPOBEACHHIO KOHCTUTYIIHHOI pedopmu;

® [IJBUIIECHHIO PIBHS MPO30POCTI Ta MIA3BITHOCTI B JISJIBHOCTI KIIFOUOBHX
CYJIOBUX YCTAHOB,;

® BJIOCKOHAJICHHIO MpodecioHanizMy Ta e()EeKTUBHOCTI B MISIIBHOCTI CYAOBOi
CUCTEMHU Y KpaiHu;

e MOJIepHI3allii FOPUINIHOT OCBITH;

® [IOCWJICHHIO POJIi TPOMAJChKUX OpraHizaliiii y 3A1iCHEHHI MOHITOPUHTY Ta
HiATPUMII CYI0BOT peopMu;

e 3ampoBa/KeHHIO 3akoHIB «lIpo ounmenHs Bmaam» Ta «[Ipo BiAHOBICHHS
JOBIPH JIO CYJIOBOI BIIaJIH.
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[IpoexT axTuBHO cmiBmpaioe 3 AnamiHicTparieto Ilpesugenta VYkpainw,
BepxoBHoro Pamoro  Vkpainm, BepxoBuum Cynom  Ykpaimu, Bwumoro
KBaTi(DiKaIHOIO KOMICI€0 CymaiB YKpainu, Buimioro pamoro roctuiii, Bumum
aJIMIHICTpaTUBHUM CyZOM YKpaiHu, BumuMm creuianizoBaHuM cyaoM YKpaiHnu 3
pO3TJIsiy LMBUIBHUX 1 KpPUMIHAJBHUX CIlpaB, BuluM rocrnogapchbkuMm CyIoM
VYkpainu, Jlep>kaBHOIO CyAOBOIO aaMiHicTpauielo Ykpainu, KonctutyiiiiHoro
KoMici€ro, MIHICTEpCTBOM OCBITHM 1 Hayku YKpaiHu, MIHICTEpCTBOM FOCTHULI]
Vkpainu, HarionanpHOIO MIKOJOIO CymmiB YKpainm, Pamoro cyamiB Ykpainw,
HEYpSAJIOBUMH OpraHizalisiMyd, BHUIIMMH HaBYaJbHUMH 3aKJIalaMH, 3aco0amu
MacoBoi iH(popMaIlii Ta IHITMMHU OpraHi3aIlisIMu.

COEPU NIAJIBHOCTI ITPOEKTY

BaockoHa/ieHHsT HOPMATHBHO-TIPABOBOI 0a3M  (PYHKUIOHYBAaHHA CYyJO0BOIL
CUCTEeMHU YKpaiHu

e 3a0e3neueHHs] EKCIEPTHOrO CYNPOBOAY B TMPOIECI MEperisay 3 METO
BJIOCKOHAJICHHS 3aK0HIB Ykpainu «IIpo cygoyctpiii 1 ctatyc cymmiBy, «IIpo
BUIIY pajy FOCTHUIlI» Ta Yy TPOBEACHHI KOHCTUTYIIIHOT pedopmu;

e Jlomomora mapTHepaM y BHUPOOJICHHI ¥ yXBaJ€HHI SKICHUX 3aKOHOIABUUX
3MiH, CIIPUATINBHUX I pepopMyBaHHS Ta MOJICpHI3allii CY/IIBHUIITBA;

e 3anyyeHHs HAIIOHAJIHHUX Ta 1HO3EMHMX EKCIEPTIB 10 HEYNEepeIKEeHOro
aHaI3y 3aKOHOJIABUMX IHIIIATUB Ha TMPEAMET OIlIHKK iX BiJIMOBIIHOCTI
MDKHApOJAHUM 1 €BPOIMEHCHKUM CTaHAApTaM II0J0 HE3AJIEKHOCTI CyIOBOI
B, pepopMyBaHHS aIBOKATYpH Ta IOPUAUYHOI OCBITH;

e CHopusiHHS y HaJaroJKE€HHI CYCIUIBHOTO [iajory uepe3 MiATPUMKY,
OpraHi3alio Ta MPOBEICHHS MyOJIYHUX 3aXO0MdIB 3 IIMPOKUM 3aTy4CHHSIM
MPEJACTaBHUKIB TPOMAJCHKOCTI, Media Ta EKCIEePTHOTO CEpPEIOBHINA JI0
0OrOBOpPEHHS MUTAHb CYJOBO-IIPABOBOI pEHOPMH.

Jo0ip cyaniB, eTMKa Ta JMCHUIUIIHAPHA BiANOBIIAJbHICTD CYyAAiB

e CrhpusiHHS AKICHIA Ta TMOBHIA peani3anli MOBHOBAXHUMH OpraHamH
3aKOHOJIaBUMX BHUMOI IIOJ0 KOHKYPCHOrO J000py KaHAWJATIB JJisi
MpU3HAYEHHS Ha MOCcaay CyIJl 3 ypaxyBaHHSM iX NpodeciiiHuX JAOCATHEHb
Ta 0COOMCTUX XapAKTEPUCTHUK;
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Cnpusaasa Bumnii kBamidikariiiHii koMicii Cya1iB YKpaiHu y BOpOBaKEHHI
CUCTEMHU OLIHIOBaHHS CyAJIB B YKpaiHl 3 ypaxyBaHHSIM BHUMOT
MIKHAPOJIHUX Ta €BPONEUCHKUX CTAHAAPTIB;

ExcriepTHa momomMora mapTHepaMm y BJOCKOHAJICHHI MPOIeCY TECTyBaHHS Ta
n000py KaHAMIATIB Ha MOCaTy CYII;

[TocuneHHs: CHPOMOMKHOCTI CyJOBOI CHCTEMH IUIEKaTH 3aCBOEHHS Ta
JOTPUMAHHS CYASIMHA €TUYHUX CTaHIAPTiB;

[TinTpuMKa opraHiB CyTIBCBKOTO CaMOBPSIyBaHHS B peai3allii MojJ0KeHb
HOBOro Kozjekcy CyI1iBCbKOT €THKY;

Copussuas  Bumiii  xBamidikamiiaiii  kowmicii  cyaaiB  YkpaiHu y
BJIOCKOHAJIEHHI BHYTPIIIHIX NPOLEIyp Ta AUCHUIUIIHAPHOI MPAKTUKU
CTOCOBHO CYJJIB 4Yepe3 3alo3W4eHHs Kpaloro JHOCBIAYy aHaJOTTYHUX
1HO3EeMHHUX CTPYKTYp Ta 3aCTOCYBaHHS €BPOIEHCHKUX CTAaHAAPTIB y MpOIIEci
OTIpAIffOBaHHA 3BEPHEHb (3asiB) III0JI0 HEHAJIC)KHOI TOBEIIHKH CYJIJIIB.
CrniBnpamns 3 Buimor paior FOCTUINI MO BAOCKOHAJICHHIO i1 BHYTPIIIHIX
MIPOIIEAYP Ta MPAKTUKH 3 TTOBAr00 JI0 TapaHTIH HE3alIeKHOCTI Cy/IIIB.

HixBumenns npogecionaaizmy cyaaiB Ta NPpaniBHUKIB anapary cyay

Excneprtna mingTpumka HarionanpHOi mmKOAM CymamiB  YKpaiHm B i
IHCTUTYIIHHOMY CTaHOBJICHHI;

Jlonomora HarmionanpHi mKomM CyamiB  YKpaiHM B po3poOmi Ta
BIIPOBA/KEHHI KIIOYOBUX HABYAIBHUX MPOTpaM SIK JJIs ayAUTOPHOTO, TaK i
JUCTAHIIIMHOTO HaBYaHHA JJI1 MIABUINEHHS KBamidikamii CcyamiB i
MpaIiBHUKIB amapary CyAiB 3 NUTaHb MpodeciiiHOl €TUKH, HAIHUCaHHS
CyJIOBUX PpIlI€Hb, BEPXOBEHCTBA IpaBa 1 NpaB JIOJUHHU, YIPABIIHHS
JIOJICBKUMU pecypcaMu, KOMYyHIKalliil Touio;

Hanaromxkennss mporecy Ta (opMyBaHHS TMporpaMm [Uisl CHEialibHOI
MIITOTOBKY KaHIU/IATIB HA TTOCAy CYJUIL;

Crnpusiuas 'y (opMmyBaHHI KOpIYyCy BHKJIAJayiB 3 4HCIa CYAJIB Ta B
MIITOTOBII ¥ MyOIiKaIii HaBYaJIbHUX MaTepiajiB 1 MOCIOHUKIB,;

CmiBopanss 3 Tally3eBUMH MIHICTEPCTBAMM, YKpPalHCBKMMHU BYy3aMH Ta
IHIIMMU JOHOPaMU 3a]J1s1 MOJIEpH13allil IOPUINYHOI OCBITH.

3MillHEeHHS IHCTUTYUIHOI CIPOMOKHOCTI YCTAHOB CY/10BOI BJIAIH

[linTpuMKa opraHiB CyAJIBCBKOTO CaMOBPSIYyBaHHA B iX IHCTUTYLIMHOMY
CTaHOBJICHHI,;
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e EkcreprHa momomora Pami cymnmiB VYkpainm Ta JlepkaBHil CymoBii
aaMiHicTpauli YKpaiHu y po3poO1l Ta MPaKTUYHOMY 3aCTOCYBaHHI CUCTEMU
MOKA3HUKIB JIJIsl OI[IHKHU JisTTBHOCTI CYTY;

e IligTpumka mnpouecy peanizaiii JOBFOCTPOKOBOTO CTPATETIYHOTO ILIAHY
PO3BUTKY CYZIOBOI CUCTEMM;

e CrpusHHS BJIOCKOHAJICHHIO CYJJOBOTO aJIMIHICTPYBaHHS;

e CrpusHHS B peaiizallii KOMyHIKaIiiHO1 MOTITHKN OpraHaMH CYJI0BOi BJIaJIH;

e EkcrneptHa jgomomora y BHUpPOOJIEHHI Ta MPOCYBaHHI 3aKOHOJABYMX 3MiH
I0JI0 HEOOX1HOCTI MpHUBEACHHS OIOKETHOrO MPOLIECY CYJ0BOI BIaau Y
BIJIMOBIAHICTD 13 NPUHIMIIAMHU PO3MOJUTY BiaJ Ta HE3aJEKHOCTI CyI0BOL
TIJIKH BJIAJU;

e EkcmeptHa Ta ¢iHaHcOBa MIATPUMKA aBTOMATH3aIll poOOYUX MPOIIECIB B
YCTaHOBAX CyJO0BOI Biaay YKpaiHu.

CunpusiHHsI mapTHepaM y BTULIeHHI Ha mnpaktuui 3akony «lIIpo oumieHHs
BJIAIN»

e Brockonanenns monoxenb 3akoHy «lIpo ouwnmenHs Bmagu» Ta
BIIOBITHOT'O 3aKOHOJABYOTO ITI0JIS,

e 3MIIHEHHS 1HCTUTYIIAHOI CIPOMOKHOCTI BiJIMOBIAJbHUX 3a MPOBEICHHS
JIOCTpaIlli yCTaHOB B TIPOIIEC] MEPEBIPKH ICPKABHUX CITY»KOOBIIIB Ta CYy/IiB,
MOKpAIIeHHs MPOLEeaAyp JCTpalii Ta NepeBipKU, BAOCKOHAIEHHS (opMary
GbyHKIIIOHYBaHHS COMHOTO JIEPKABHOTO PEECTPY OCI0, MOA0  SKHX
3aCTOCOBAHO MOJIOKEHHs 3aKOHY YKpainu «IIpo ounieHHs Biaam»;

e [ligBuiIeHHs 3HAHB, YIOCKOHAJIICHHS HAaBHUYOK Ta 3/I0HOCTEH MpaIliBHUKIB
BIIMOBIJAILHUX 3a MPOBEJACHHS JIOCTpAIlii yCTaHOB/OpraHiB B IIpoIecCi
MEPEBIPKU JCPKABHUX CIIYKOOBIIB Ta CYJIJIB, 110 JO3BOJUTH iM OUIbII
npodeciitHO Ta HEYNEePeHKEHO 3A1HCHIOBATH CBOIO JISTBHICTB;

e CrpusiHHS y TIABUIIEHHI Pi1BHS MOI1H(GOPMOBAHOCTI TPOMaJSIH PO X1J 1 CTaH
MPOILIECY OUUILEHHS BIIa]IH;

e 3anyyeHHS MPEICTABHUKIB T'POMASHCHKOTO CYCHIIbCTBA /10 MOHITOPUHTY
JIOCTPAIIHHOTO TPOIECY 3 METOH (OPMYBaHHS TOBIPH TPOMAJCHKOCTI JI0
HBOTO.

3anyyeHHs IPOMAJASHCHKOI0 CyCHJILCTBA 10 npouecy pe)opMyBaHHS Cy10BOL
CHCTEeMH

e 3a0XOYEHHS Ta NIATPUMKA IHCTUTYTIB TPOMAJSIHCBKOIO CYCIIbCTBA Y
HaJaro/pKeHH1 Jiajory 3 TMHTaHb CyJnoBoi pedopmu 3 Ypsaaom Ta
[TapiiamenTowMm;
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e 3a0XOUYCHHS MPEJACTAaBHHUKIB TPOMAIASHCHKOTO CYCHIJIBCTBA IO MISJILHOCTI B
nporpamMax TI'pOMaJsSHCBKOI OCBITH IO IMPOCYBaHHIO HOBEN Ta 3100yTKiB
CyZI0BOi pedopmu;

e [linTpumka ydacTi HEypsIOBHX OpraHizaliil y MpOBEACHHI HE3aJEKHOIO
MOHITOPUHTY JiSUIbHOCTI YCTaHOB CYJIOBOI CHUCTEMH, SIKOCTI W TeMIiB
BIIPOBAKEHHS CYJI0BOi peopMHu.

Amepuxancokuti Hapoo, yepez Azenmcmeo CIIA 3 mixcnapodnozo po3eumky

(USAID) Haoae exonomiuny ma eymaHimaptuy 0onomozy no 8CboMmy C8imy NnoHao
50 poxie. B Vxpaini oonomoca USAID nadaemvca y makux cghepax, sK:
EeKOHOMIYHUL PO3BUMOK, O0eMOKpamis ma YAPAGIiHHA, OXOPOHA 300p08’sl 1
coyianvHuti cekmop. Jlooamkosi eidomocmi npo npoepamu USAID mooicHa
ompumamu 'y Biooini ingopmayii ma 36’askie 3 epomadcvkicmio USAID 3a
meneponom (044) 521-57-41, na Inmepnem-cmopinyi http://ukraine.usaid.gov a6o
y coyianvuiti mepexci Facebook http://www.facebook.com/USAIDUKraine.

IIpoexkt USAID «CnpaBeasuBe npaBocyaasi»
ByJ. IBana ®panka, 36, 3 moBepx

KwuiB, Ykpaina, 01030

tein./pake +38(044) 581-3303

office@fair.org.ua

www.fair.org.ua
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XAPKIBCBKA OBJIACHA ®YHIALIA
«'POMAJICBKA AJIBTEPHATHUBA»

CYJIOBE BUPIIIEHHS CIIPAB Y CIIOPAX,
MOB’SI3HUX 13 TEHJAEPHOIO
JTUCKPUMIHAIIUCIO

3BIPKA KPAIIIUX TPAKTHUK

Bunaseur ®OII bposin O.B.
CBII01ITBO TIPO BHECECHHS Cy0’€KTa 10 JlepkaBHOTO peeCTPY BUAABIIIB
Ta BUT'OTOBHUKIB BUAaBHUYOI npoaykii cepist JIK Ne 3587 Bix 23.09.09 p.

Haapykosano TOB «ABpopa-apyk»
61017, m. XapkiB, ByJ1. Jlo3iBcbka, 5

®opmat 64x90/8. Ym. apyk. apk 21,39. Tup. 300 npum. 3am. Ne 300301
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