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FINAL MISSION REPORT 
 
Project Activity:  Protected Area Benefit Sharing Lease Concession Contracts 
 
Report Prepared By:  Robert Burton Oberndorf, J.D. (Legislative and Policy Specialist) 
 
Submitted:  9 December 2009 
 
Attachments:  
1) Draft Protected Area Lease Concession Contract Template; 
2) Agenda/Discussion points for initial mission meetings; 
3) Invitation and agenda for final workshop/meeting; 
4) List of Benefit Sharing Working Group Members; 
5) Initial list of legal issues to be addressed; 
6) Legal memo from Professor Naseh;  
7) Legal analysis matrix prepared by Professor Naseh and Robert Oberndorf, J.D.; 
8) Power Point Presentation from final workshop/meeting (submitted under separate cover); and, 
9) Draft lease concession contracts for the boat rental operation and parking lot facility 
 
 
27/09/09- 
01/10/09: Begin work on assignment, including online research, reviewing legal documents and 

reports, creating filing system, reviewing previous work product relating to Benefit Sharing 
in Afghanistan. 

01/10/09- 
02/10/09: Fly from Bangkok, Thailand to Kabul, Afghanistan with one night’s layover in Dubai, UAE.   
 
03/10/09: Initial meeting held with legal counterpart from the Faculty of Law at the University of 

Kabul, Professor Wali Mohammed Naseh.  Discussed the employment terms of his contract, 
strategic plan of action for conducting the work scheduled over the coming month and a 
half, reporting requirements, need for missing legal texts, etc. 

4/10/09- 
14/10/09 With the assistance of Professor Naseh, made preparations for and held initial informational 

meetings with key stakeholders from the Benefit Sharing Working Group within the 
Ministry of Justice (MoJ), Ministry of Agriculture, Irrigation and Livestock (MAIL), 
National Environmental Protection Agency (NEPA), and the Ministry of Finance (MoF).  
WCS Country Director David Lawson accompanied us during these initial meetings for the 
purpose of introduction and informing the stakeholders of our mission.   

15/10/09- 
17/10/09 Professor Naseh and I made a field visit to Band-e-Amir National Park to get a sense of the 

real situation on the ground in terms of activities that could potentially be contracted with 
the Central Management Authority.  During our visit we met with the Provincial head of 
MAIL and community representative members from the Band-e-Amir Protected Area 
Committee (BAPAC) to discuss benefit sharing issues and opportunities in the area.  It was 
hoped that we would be able to also meet with the Provincial Governor and Provincial head 
of NEPA, but these individuals were not available during our short visit.  The trip was 
extremely useful in terms of identifying current issues opportunities, particularly in terms of 
identifying what activities should be brought under some form of lease-concession contract 
arrangements between the Central Management Authority for Band-e-Amir National Park 
and local groups or individuals, and what opportunities might exist for the direct service 
contracts. 

   1



 

 
 
18/10/09- 
12/11/09 Professor Naseh and I continued our legal research and analysis, which focused on issues 

relating to what type of contracts would be best suited for natural resources management and 
benefit sharing arrangements in Protected Areas under the existing legal framework in 
Afghanistan. In addition, follow up meetings for clarifications or confirmation on specific 
points of law were held with members of the Benefit Sharing Working Group within the 
MoF, MoJ, and MAIL.  We also met with members of UNEP to get their feedback and 
advice on our assignment during this period of time. 

 
 During our process of legal analysis and consultation, Professor Naseh and I came to the 

conclusion that the best mechanism for ensuring benefit flows to local communities located 
within or adjacent to Protected Areas would be to use lease-concession contracts, whereby 
an area of State Land would could leased to local individuals or groups at a nominal annual 
fee in order to carry out limited commercial activities, such as the operation of guesthouse, 
restaurants or shop facilities, boat rental or tourist guide operations, or operation of parking 
facilities by local community groups organized as social organizations, where proceeds 
would be shared in accordance with the benefit guidelines found in the Protected Area 
management plans. 

 
 In addition, Professor Naseh and I joined related discussions held at WCS to help finalize 

provisions in and enact the draft Contracted Administrator Guidelines.  I also provided a 
presentation on the benefit sharing legal work that Professor Naseh and I were conducting at 
a meeting of the Protected Areas Working Group held at WCS and organized by Chris 
Shank. 

13/11/09- 
15/11/09 Professor Naseh and I made preparations for a final meeting/workshop with members or 

representatives of the Benefit Sharing Working Group, including finalization of a draft 
Protected Area Lease-Concession Contract template for discussion and power point 
preparation. 

 
16/11/09 Professor Naseh and I conducted a successful meeting/workshop with members or 

representatives of the Benefit Sharing Working Group, and several other key stakeholders.  
Consensus was reached that the Protected Area Lease-Concession Contract approach was 
legally sound under existing law and the best way to move forward with meaningful 
implementation of benefit sharing mechanisms for enhanced Protected Areas.  It was also 
agreed that such an approach could have application in other areas relating to natural 
resources management, including rangelands and forests.  There was also agreement that the 
community representative members of the BAPAC should organize and register with the 
MoJ as a social organization pursuant to the Law on Social Organizations in order to be able 
to enter into Lease-Contract arrangements with the Central Management Authority.   

 
Comments received on the Lease-Concession Contract template would be incorporated and 
submitted for translation and further discussion by the Benefit Sharing Working Group.  
Likewise, the Power Point presentation from the meeting would be translated and distributed 
amongst the members for their records and further consideration.  

 
17/11/09 Departed Afghanistan and flew to Bangkok, Thailand. 
 
18/11/09- 
9/12/09 Copies of the revised Protected Area Lease-Concession Contract template and Power Point 

presentation were submitted for translation and subsequently made available to the Benefit 
Sharing Working Group.  Final mission report prepared and submitted for approval. 
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Next Steps and Remaining Issues: 
 

1) Content of the draft Protected Area Lease-Concession Contract needs to be reviewed and approved 
by the Central Management Authority and NEPA prior to use in entering into Lease-Concession 
Contracts with individuals and registered entities, such as Protected Area community social 
organizations that have been properly registered with the MoJ.  Two draft contracts with currently 
non-exiting legal entities have been drafted and attached to this mission report to help illustrate how 
the Lease-Concession Contracts can potentially be utilized within Protected Areas. 

2) It was reported that small businesses operating in the bazaar area of Band-e-Amir National Park 
(shops, restaurants and guesthouses) are currently paying a small annual operation fee to the 
Bamiyan provincial/municipal government.  Likewise, it was reported that the Bamiyan 
provincial/municipal government is currently collecting all parking fees, purportedly for the purpose 
of holding these fees and eventually disbursing them for the benefit of local communities in the area, 
but this could not be confirmed.   The Central Management Authority should be entering into Lease-
Concession Contracts with these small businesses and charging a small annual fee, not the provincial 
government.  The parking lot fees should be collected by a Protected Area community social 
organization that is granted a parking lot Lease-Concession Contract, with proceeds used by such a 
social organization for community benefit sharing/development purposes in accordance with 
provisions found in the Band-e-Amir management plan. 

3) It was agreed amongst the members of the Benefit Sharing Working Group that a parking lot Lease-
Concession Contract with a local Protected Area community social organization would be the best 
test case for capturing significant revenues that could then be shared with identified local 
communities in Band-e-Amir.  In order to do this, a Protected Area community social organization 
must first be organized and properly registered with the MoJ.  This should be accomplished in 2010. 

4) Similar to item 3 above, it was agreed that the boat rental operation in Band-e-Amir should come 
under a Lease-Concession Contract with the Central Management Authority.  In order to do this, the 
group of families currently operating the boat rental business should be properly registered as a legal 
entity, so that such a contract can be entered into. 

5) In order to clarify the process to be used for entering into Lease-Concession Contracts (negotiation, 
approval, charging of annual fees, duration, method for rescinding contracts, etc.), Protected Area 
Concession guidelines should be drafted and approved/enacted by the Central Management 
Authority and NEPA.  As it currently exists, there is no procedure in place for the review and 
approval of proposed concession type activities in Protected Areas at the moment. 

6) Contracted Administrator Guidelines should be finalized and approved/enacted by the Central 
Management Authority and NEPA, and a Contracted Administrator engaged for Band-e-Amir 
National Park.  This Contracted Administrator could greatly assist in facilitating the process of 
executing and monitoring Protected Area Lease-Concession Contracts in Band-e-Amir, and ensuring 
that any revenues realized by a properly registered Protected Area community social organization are 
properly shared among the identified communities in the immediate area, in compliance with the 
existing terms and conditions found in the Band-e-Amir management plan. 

7) MAIL should explore how the Lease-Concession Contract concept can be utilized for other natural 
resource management regimes, such as rangelands management or forestlands management. 

8) There appears to be an opportunity to establish a special Protected Areas development funds through 
the MoF, where entrance fees collected by the Central Management Authority or the entity it may 
contract with to collect such fees (direct service contract, not a Lease-Concession contract), could be 
placed for community development or biodiversity conservation purposes. 

9) Protected Area community social organizations could form a union of such organizations nationally 
to share information and lessons learned on issues such as benefit sharing arrangements. 
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ATTACHMENT 1 
 

Protected Area Lease Concession Contract Template 
 
 
This contract, granted by the Central Management Authority for Protected Areas in Afghanistan, 
conveys a right to a use of State land within or next to a National Protected Area, and permits the 
holder of the use right to conduct an economic activity within a National Protected Area. The 
description of land and economic activity is described in detail below. 
 
 
1.  Name and address of individual or legal person that has been granted this lease concession right:  
________________________________________________________________________________
________________________________________________________________________________ 
2.  Lease Concession contract duration:  3-year agreement;  5-year agreement;  other 
3.  Name of Protected Area: 
4:  Detailed description of area of land that is being leased (attach map of area to this agreement): 
________________________________________________________________________________
________________________________________________________________________________
________________________________________________________________________________
________________________________________________________________________________
________________________________________________________________________________
________________________________________________________________________________
________________________________________________________________________________ 
5. Business activity that will be conducted in the Protected Area (check all that apply):  
 Restaurant;  Guesthouse;  Shop;  Boat Rental;  Tourist Guide;  
 Mountain Climbing;  Hunting;  Motor Transport/Shuttle Service;  Camp Site;  Hotel;  
 Parking Facility;  Other ______________________ 
 
6. Detailed Description of business activity: 
________________________________________________________________________________
________________________________________________________________________________
________________________________________________________________________________
________________________________________________________________________________
________________________________________________________________________________ 
7.  Approximate number of employees: 
8.  Annual fee for operating business concession: 
9.  Will there be any subcontracting of the business activity described?  Yes;  No 

 
General Terms and Conditions for Protected Area Lease Concession Contract 

 
The individual or legal entity that is being granted this lease concession shall 
agree to comply with all relevant laws, regulations and procedures, and will 
abide by the following conditions of this contract: 

1. Must have approval for conducting the business activity from the 
Protected Area Management Committee. 

2. Must comply with all relevant provisions in the approved management 
plan for the Protected Area in which the business activity will be 
conducted. 
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3. Must properly dispose of all liquid and solid wastes generated from the 
conduct of the business activity. 

4. Must maintain any facilities and equipment related to the business activity 
conducted in a safe and attractive manner. 

5. Must provide reports to the Protected Area Management Committee and 
local Protected Authority whenever requested. 

6. Must provide an annual written report describing the business activity, 
income generated, individuals employed, and any other requested 
information to the Central Management Authority 

7. Specific Items for this contract: 
_______________________________________________________________
_______________________________________________________________
_______________________________________________________________
_______________________________________________________________
_______________________________________________________________
_______________________________________________________________
_______________________________________________________________
_______________________________________________________________
_______________________________________________________________
_______________________________________________________________
_______________________________________________________________
_______________________________________________________________ 
 

8. If this contract is granted to a not-for-profit Protected Area Social 
Organization that has been properly registered with the Ministry of 
Justice, then benefits from the business activity must be shared in 
accordance with the benefit sharing guidelines found in the Protected 
Area Management Plan, and as agreed by the Protected Area Committee. 

9. This contract will come into effect on the date of signature. 
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ATTACHMENT 2 
 

Afghanistan Natural Resources Benefit Sharing Contractual Arrangements 
Development of Contract Templates 

 
 

Discussion Points for Initial Meetings with Benefit Sharing Working Group Members 
5 October 2009 

 
1. Introduction of Legal Counterparts (Professor Wali Mohammed Naseh & Robert Oberndorf, 

J.D.) 

2. Review of previous efforts on creating benefit-sharing arrangements in Afghanistan, 
including workshop in Dubai and creation of Benefit Sharing Working Group. 

3. Planned next steps for creating benefit sharing contract templates in Afghanistan, as 
requested by the Benefit Sharing Working Group. 

4. General discussion, request for guidance and ongoing assistance in the weeks to come. 

5. Closure of the meeting. 

 

Note:  This invitation was translated into Dari and delivered directly to all national members of 
the Benefit Sharing Working Group the week prior to the meeting. 
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ATTACHMENT 3 
 

Dear National Government Members of the Benefit Sharing Working Group, 
 
The Wildlife Conservation Society would like to take this opportunity to respectfully invite you to 
join Professor Wali Mohammed Naseh and Robert Oberndorf, J.D. for an update meeting and 
discussion on their work on benefit sharing arrangements relating to natural resources management 
and protected areas in Afghanistan this coming Monday, November 16th at 10:30 AM.  WCS will 
provide lunch for all participants. 
 
During the meeting, participants will be updated on the following items: 
 Legal experts update on technical legal analysis relating to benefit sharing arrangements; 

 Update on visit to Band-e-Amir National Park and identification of potential benefit sharing 
opportunities there; 

 Discussion of current situation in Band-e-Amir, current activities and potential problems; 

 Presentation of draft contract templates for benefit sharing in Protected Areas; 

 Discussion on need for Protected Area Concession Procedures (Tarzulamal) and Rules 
(Layeha); 

 Next steps 

 
We sincerely hope you will be able to join us for this update and discussion. 
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ATTACHMENT 4 
 

Afghanistan National Benefit Sharing Working Group 
List of Members 

November 2009 
 
 
 
National Environmental Protection Agency (NEPA) 
H.E. Mostapha Zaher, Director General 
Mr. Jarullah Mansoori, 1st Deputy Director General  
Mr. Najibullah Yamin, Senior Environmental Policy Advisor 
Mr. Sulaimanshah Sallari, Director Natural Heritage and Protected Areas 
 
Ministry of Finance (MoF) 
H.E. Mr. Gul Maqsood Sabit, Deputy Minister of Customs and Revenue 
Mr. Ahmad Shah Zamanzai, Director General of Revenue Department 
 
Ministry of Justice (MoJ) 
Mr. Said Yousuf Halim, Director of Taqnin 

 
Ministry of Agriculture Irrigation and Livestock (MAIL) 
Mr. Mohammad Sharif, Deputy Minister of Irrigation and Natural Resources Management 
Mr. Hashim Barkizai, Director General of Natural Resources Management 
 
Band-e-Amir Protected Areas Committee 
Mr. Haji Fazil Roshan, Deputy Chair 
Mr. Abdul Jafari, Community Member 
 
Whakan Pamir Association 
Mr. Sayed Qadeer, Chair 
Mr. Momin, Deputy Chair 
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ATTACHMENT 5 
 
INI ATI L BENEFIT SHARING LEGAL RESEARCH QUESTIONS: 

 1. What is the current legal status of Band‐e‐Amir National Park (Rob) 
 

2. Can Ministry of Agriculture, Irrigation and Livestock (MAIL) contract services directly 
from an NGO or Social Organization?  Put another way, who can MAIL contract services 
directly from?  We can wait until we have a meeting with Abdul Ghani Ghuriani to find 
out about the steps MAIL takes to procure services, but lets start with trying to answer 
the question of contracting services from an NGO or Social Organization. (Rob review 

 

previous answer, allow Professor Naseh to reach his own conclusions). 

3. In order to understand what money local communities can collect and keep at the local 
level for local benefit, we need to understand how State revenue, which must go to 
nationa essor Naseh)  

 

l level, is defined.  (Prof

 What is State revenue?  
 

 

What provisions in the Constitution and the Public Finance and Expenditure 
Management Law control how State Revenue is defined and managed?  

 Would entrance fees collected by the BAPAC be considered State revenue that 
must be transferred to Ministry of Finance and placed 100% in the national 
treasury?  

 Can Ministry of Finance give a waiver to certain revenues, allowing them to 
remain at the local level?  For example, could it be agreed that in exchange for 
the service of BAPAC collecting entrance fees, BAPAC may retain a certain 
percentage of the entrance fees to be used for park and community 
development activities and distribution to local communities in accordance 
ith the revenue sharing guidelines found in Appendix 1 of the Band‐e‐Amir w

Preliminary Management Plan. 
 

4. What are the most relevant provisions of the Land Management Law when looking at 
the issue of local community benefit sharing within National Parks such as Band‐e‐
Amir? (Professor Naseh) 

 
5. What steps must be taken to for Concessions to be legally granted in Band‐e‐Amir?  Is 

there a need for concession guidelines to be written? (Rob) 
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ATTACHMENT 6 

 
 
19 October 2009 
 
Legal brief prepared by Professor Wali Mohammed Naseh.  The findings 
in this brief are based on questions of Law presented to Professor 
Naseh by Robert Oberndorf, J.D. 
 
My finding and analysis from current Laws with regards to benefit sharing: 
  

1- Article 42 of the constitution (last paragraph) says that all revenue and taxes should 
go to the state treasury and account. Therefore according to my point of view the 
constitution doesn’t permit that the taxes and revenue go to private and local 
community.  

2- According the Law on Managing Land Affairs, MAIL can give the real property for 
lease ( based on chapter eight (article 64to 81) . The exact article is 64, which allow 
MAIL to lease the state lands for every legal entity. About the services the land law 
is silent I could not find any article.  

3- The Public Finance and Expenditure Management Law has not defined the 
“revenue” however,  article 9 lists just the source of revenue and has named those 
sources. 

4- Article 10 and 11 of The Public Finance and Expenditure Management Law say that 
all revenue must come to the special account of MOF. No one can directly receive 
the money and public asset, without MOF consent and Law. 

5- According to my findings, the Law on Managing Land Affairs chapter 8 is more 
relevant to our work and it will help us to draft a template contract based on leasing 
State lands 

 

   10



 

ATTACHMENT 7 
 

 
 
 
 
 

LEGISLATION & REGULATION RELEVANT TO SUPPORTING 
BENEFIT SHARING MECHANISMS IN AFGHANISTAN 

 
 
 

DOCUMENT DATE ISSUING BODY 
Constitution 2004 Constitutional Commission 
   
Income Tax Law 1999 National Assembly 
Public Finance & Expenditure Law NA National Assembly 
Procurement Law NA National Assembly 
Environment Law 2007 National Assembly  
Land Management Law 2008 National Assembly 
Public Finance and Expenditure Mgmt. 
Regulation  

2006 Ministry of Finance 

 
 
 

Note:  Existing provisions in the Protected Areas Interim Joint Tarzulamal were not taken into 
consideration for this document due to the questionable legal validity of that legal instrument and 
the high likelihood that the Environment Law will be revised in the near future, thereby 
necessitating the drafting and enactment of new subsidiary legislation.  In addition, provisions 
within the Protected Areas Interim Joint Tarzulamal were not seen as being critical to the legal 
questions being posed for the purposes of contracting of services or entering into concession 
agreements.
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LEGISLATION & REGULATION RELEVANT TO SUPPORTING 
BENEFIT SHARING MECHANISMS IN AFGHANISTAN 

 
DOCUMENT TEXT RELEVANCE 

Constitution 

Article 10 

The state shall encourage, protect as well as 
ensure the safety of capital investment and 
private enterprises in accordance with the 
provisions of the law and market economy. 
 

Private and local enterprise is encouraged and 
shall be protected.  The concept of a market 
economy is embraced in the Constitution. 

Article 14 The state, within its financial means, shall 
design and implement effective programs to 
develop agriculture and animal husbandry, 
improve economic, social, and living 
conditions of farmers, herders and settlers as 
well as the nomads' livelihood.  
 
The state shall adopt necessary measures for 
provision of housing and distribution of 
public estates to deserving citizens in 
accordance with the provisions of law and 
within financial possibilities. 
 

The State has an obligation to create programs 
that will benefit local populations, such as 
those located within or surrounding National 
Parks and Protected Areas.   
 
Creation of intelligent and fair Benefit Sharing 
mechanisms that capture revenue streams for 
local economic and livelihood development 
should be supported wherever possible. 

Article 15 The state shall be obligated to adopt 
necessary measures to protect and improve 
forests as well as the living environment. 
 

In order to protect and improve forests and the 
living environment within National Parks and 
Protected Areas, the State must adopt 
measures to do so, such as creating effective 
benefit sharing mechanisms for the benefit of 
local communities.   
 

Article 35 To attain moral and material goals, the 
citizens of Afghanistan shall have the right to 
form associations in accordance with 
provisions of the law. 
 

Local Social Organizations or NGOs can be 
created for the purpose of attaining material 
development goals of local communities that 
are directly linked to forest resources, 
National Parks and Protected Areas. 
 

Article 42 Every Afghan shall pay taxes and duties to 
the state in accordance with the provisions of 
the law… 
 
Every kind of tax, duty as well as paid 
incomes shall be deposited to a single state 
account. 

The phrase “as well as paid incomes” is 
actually a translation of the Dari term 
“awaed,” which would be more accurately 
translated as state revenue or Public Money.  
What is critical to understanding this 
provision is what revenues are actually 
considered as “awaed” that must be deposited 
in a single state account, or treasury, and what 
revenues may remain at the local level for 
local community benefit sharing purposes. 
 
It should be understood that revenues captured 
and used locally for local community benefit 
sharing purposes might often end up being 
captured indirectly as State Revenue 
(“awaed”) in the form of income taxes or 
duties. 
 

Article 51 Any individual suffering damage without due 
cause from the administration shall deserve 
compensation, and shall appeal to a court for 
acquisition. 

Any taking of a land right shall be 
compensated, including the taking of land 
rights that existed at the time a Protected Area 
is declared, or if land rights that exist are 
taken as part of a management planning and 
implementation process. 
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Income Tax Law 
Article 1 

2. Tax is a compulsory payment collected 
from natural and legal persons in 
accordance with the provisions of this 
Law for the purposes of financing of 
government and social welfare…  

3. Any tax deducted or collected by the 
government or non government agencies 
in accordance with the provisions of this 
Law shall be paid to a specific 
government (Ministry of Finance) bank 
account. 

Tax may be collected from legal entities 
(individuals and businesses), and shall be paid 
to a central bank account (treasury) 
established by the Ministry of Finance.  The 
tax collected is “awaed.” 
 
Income generated by local populations as a 
result of service contract employment or 
tourism related commercial activities within 
Protected Areas, or generated from other 
sustainable natural resource management 
activities (i.e. community forestry 
management), can translate into tax revenues 
streams for the national treasury.  A balance 
between keeping resources and benefits at the 
local level with securing such tax revenue 
streams must be carefully maintained.   
 

Article 4 1) The income tax of legal persons is 20 
percent of its taxable income in the fiscal 
year. 
3) The income tax of natural persons is the 
amount calculated in accordance with the 
following schedule:   
 
-From Afs.0 to Afs.5,000  monthly =0%  
-From Afs.5,001 to Afs.12,500 =2%  
-From Afs. 12,501 to Afs. 100,000 =10% +      
Afs. 150 fixed amount  
-From Afs. 100,000 above =20% + Afs.8,900 
fixed amount.  

 

Basic tax rates that would be relevant for 
those individuals or businesses earning 
taxable incomes in relation to various 
activities carried out within protected areas. 

Article 12 Taxable Income is the total of all receipts of 
an individual, corporation, limited liability 
company, or other legal person less those 
exemptions and deductions authorized in this 
Law.  
 

Definition of taxable income, which must be 
paid to the treasury, as it is “awaed.” 

   
Public Finance & 
Expenditure Law 
Article 8 

Public money means money or other 
financial assets in the custody or under the 
control of the state, or money or assets in the 
possession or under the control of any person 
acting for or on behalf of the State in receipt 
of the custody or control of the money.  
 

Article 8 defines state revenues or public 
money, which in Dari is translated as 
“awaed.”  These revenues, in accordance with 
the Constitution, must be deposited in a single 
state account, or treasury, maintained by the 
Ministry of Finance. 

Article 9 Funds and revenues [Receipts] that become 
public money upon receipt are:  
1. Taxes imposed by the State in accordance 
with the provisions of law;  
2. Fees imposed and collected by State 
administrations in accordance with the 
provisions of law;  
3. Interest received by state administrations  
4. Dividends or other payments from 
enterprises owned by the State;  
5. Proceeds received by State administrations 
from the sale or leasing of any property 
owned by the State;  
6. Proceeds received from licensing or 
selling any rights controlled by the State, 
including... natural resource… exploitation 

Based on the this list, it is readily apparent 
that taxes are “awaed.”   
 
What is also particularly relevant for benefit 
sharing in Protected Areas is that “fees 
imposed and collected by State 
administrations” are also considered to be 
“awaed.”  Based on this language, it would 
appear that entrance fees in a National Park 
would be considered as “awaed.” 
 
Proceeds from licensing or selling rights for 
natural resources exploitation, including 
royalties, would be considered “awaed,” 
which is relevant for community natural 
resources management issues, such as 
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rights... 
7. Royalties received by the State;   
8. Fines... paid to the State;  
9. Grants and revenues received by the State; 
… 
 

forestry. 

Article 10 1. No person employed by the State or other 
persons on behalf of the state shall receive 
public money or other state owned property 
unless authorized by Law and by written 
instructions of the Ministry of Finance.  
  
2. No person may possess or receive public 
money, including state owned property, 
while purporting to be acting in any official 
capacity or while conveying the impression 
that their actions are authorized by law 
unless the person has the legal power to do 
so.   
 

Based on these provisions, it appears that the 
municipality of Bamiyan’s current practice of 
collecting parking/entrance fees at Band-e-
Amir park is not legal, as they are not 
authorized to do so by Law, nor is there any 
written instruction to do so by the Ministry of 
Finance. 
 
Parking fees could be managed through the 
granting of a parking lot concession to a 
registered protected area community group, 
similar to the Wakhan Pamir Association 
(WPA), the terms and conditions of which 
should stipulate that any income generated 
from such a concession be used for 
community development purposes in 
compliance with the community revenue 
sharing provisions of the PA management 
plan. 
 

Article 16 Special Fund (waja khas) Accounts 
 
1. The Ministry of Finance shall establish 
separate ledger accounts for recording 
special funds   
2. Rules attaching conditions to the 
expenditure of special funds may be 
established by Law or may be designated 
through a Procedure by the Ministry of 
Finance where no Law establishes  
such rules.   
 

There might be an opportunity to create a 
Protected Area development fund in the 
future, where proceeds from entrance fees are 
placed in such a special fund account 
established by the Ministry of Finance. 
 
Using royalties from forest resource 
exploitation, a similar forest resources 
development fund could be created. 

Article 24 

 

 1. The amount and the manner for collecting 
the revenues of municipalities shall be 
determined and specified by law…   
 

It is unlikely that the municipality of 
Bamiyan’s current practice of collecting 
entrance/parking fees is justified under the 
law, as a Protected Area would be considered 
State Land outside of a municipality’s 
jurisdictional reach. 
 

   
Procurement Law 

Article 25 

Restricted tender 
Restricted tender may be used in the 
following cases: 
(a) when the goods, works or services 
are only available from a limited number of 
bidders; or 
(b) when the time and cost of 
considering a large number of bids is 
disproportionate to the value of the 
procurement;  
(c) In the case of unforeseeable 
circumstances, not due to the conduct of the 
procuring entity, which cause the time 
required for open tendering to be impractical. 
 

For purposes of hiring a Protected Area 
Community Social Organization or NGO to 
provide services, such as collection of 
entrance fees or public works, this provision 
of the Procurement Law could be used to 
justify a restricted tender to the local 
organizations available. 
 
A written justification for use of a restricted 
tender must be entered into the record relating 
to the procurement of the services contracted. 

Article 29 
 

Single-source procurement 
Single-source procurement is permitted only 

 
Similar to the provision cited above, single-
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in the following circumstances: 
(a) the estimated value of the 
procurement does not exceed the maximum 
amount set in Annex A; or 
(b) the decision of the Procurement 
Committee supported by its written 
justification, included in the record of the 
procurement proceeding shows that only one 
contractor is able to fulfill the procurement 
requirements within the time required, or that 
a contractor has exclusive rights in the 
goods, works or services needed, in 
accordance with this law, for which no 
adequate substitute exists; [or] 
(c) when there is an emergency need 
for the goods, works or services, involving 
an imminent threat to public health, welfare, 
or safety, or an imminent threat of damage to 
property, and the time required for engaging 
in tendering proceedings or other 
procurement methods would be impractical. 
 

source tenders can also be used for the 
purpose of hiring a Protected Area 
Community Social Organization or NGO to 
provide services, such as collection of 
entrance fees or public works, this provision 
of the Procurement Law could be used to 
justify a restricted tender to the local 
organizations available. 
 
A written justification for use of a single- 
source tender must be entered into the record 
relating to the procurement of the services 
contracted. 

   
Environment Law 
Article 7 

Every person, pursuant to this Act, shall have 
the following rights and duties… 
2) create and legally register civil society 
organizations which advocate sustainable 
management of natural resources and 
conservation and rehabilitation of the 
environment; 
10) comply with this law and any other laws 
encouraging sustainable use of natural 
resources and conservation and rehabilitation 
of the environment. 

A local community group can legally register 
as a social organization for the purposes of 
furthering the sustainable management of a 
Protected Area, and such group must comply 
with any relevant laws and regulations.   

Article 27 …no person may discharge or cause or 
permit the discharge of a pollutant into the 
environment, whether land, air or water, if 
that discharge causes, or is likely to cause, a 
significant adverse effect on the environment 
or human health… 

While specific provisions should be included 
in any Protected Area Lease-Concession 
agreement, and provisions relating to 
environmental protection should be included 
in any Protected Area Concession Guidelines, 
this language is also helpful in ensuring any 
concessionaire does not create pollution 
problems within or adjacent to established 
protected areas. 
 

Article 38 The national protected areas system…is 
hereby established for the following 
objectives… 
 
3) ensure sustainable use of natural resources 
by involving local communities in all 
activities related to protected areas, including 
designating and delineating areas, developing 
integrated management plans, and managing 
protected areas. 

It is quite clear that local communities should 
have a direct role to play in the management 
of Protected Areas, including decisions 
relating to the granting of concessions and any 
benefit sharing plans. 

   
Land Management 
Law 
Article 3 

8. Government lands as:  
-Plot (s) of orchard, irrigated and rain-fed 
lands, hills, parks, marshy lands, forests, 
pastures, reed-beds and other lands being 
registered in the principal book of the 
government lands. 
-Lands, which are deemed public lands, but 
are not registered in the principal book of 

Land within Protected Areas is clearly 
government land.  The definition here is 
important, as it forms a basis for the concept 
of the government leasing lands under a 
contractual relationship for a nominal fee. 
 
It also appears that some grazing lands, 
specifically those that might be considered as 
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government lands.   
-Lands in respect of which individual 
ownership has not been proved legally 
during settlement. 
 
9. Grazing (derelict) lands (Pastures, Harvest 
Ground, and inherited lands): 
-Grazing lands are those virgin and arid lands 
in respect to which government or 
individuals’ ownership has not been proved 
legally. 
-If a person having loud voice and standing 
at the last home of village or town calls 
loudly, this land up to the place where the 
voice of the loud voice having person is 
heard, is considered to be grazing land.    
 

pasture-land (the land beyond the loud voice), 
would be considered as government land that 
could potentially be leased under contract. 
 
It should be noted that much of the language 
found in this piece of legislation is poorly 
drafted and quite confusing, but it does appear 
to be clear enough to form the basis for the 
Lease-Concession Contract concept within 
Protected Areas. 

Article 59 Leasing State Land 
(1) State and private lands shall be leased on 
the basis of a written agreement between 
lessor and lessee in accordance with the 
provisions of law.  
(2) Parties to an agreement shall have legal 
capacity and authority.  
 

State land can clearly be leased, as enshrined 
in this legislative document. 

Article 60 The lease document shall contain the 
following terms: 
1. A description of lessor, lessee and 
witnesses  
2. A description of the characteristics of land 
plot(s) under lease. 
3. Clarification of obligations of the parties 
to the agreement. 
4. Confirming the lease period, the amount of 
lease charges, together with its due dates and 
payment procedure. 
5. Conditions for annulment of the 
agreement. 
 

Minimum requirements for land lease 
contractual documents that should be taken 
into account when drafting the Lease-
Concession Contract template. 

Article 61 Obligation of Lessee 
The lessee has the following obligations: 
1. To safeguard the soil, irrigation network, 
installation and equipments existing on the 
land and which are essential for the benefits 
of land under lease.  
2. To keep clean stream, kariz, brook and 
well related to the land under lease.   
3. To cultivate the land in accordance with 
the terms of lease. 
4. To pay the rental in accordance with the 
agreement. The lessee can make cash 
payment in lieu of lease charges, with 
agreement of the lessor. 
5. To undertake partial repairs of equipments 
and fixtures of the land under lease. 
6. To compensate losses caused to land and 
equipments to lessor.  
7. To inform the lessor of any kind of 
intervention to the land under lease by 
individuals. 
8. The lessee cannot use the right to 
irrigation water in respect of the land under 
lease for other purposes.  

Series of obligations of the lessee that would 
apply to a Lease-Concession Contract 
arrangement. 
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9. The lessee cannot take action in regard to 
transfer or in regard to give the land under 
lease as security. 
10. To hand over the land under lease 
together with its equipments and fixtures to 
lessor upon the expiration of agreement. 
11. Other obligations as might have been 
foreseen in the law. 
 

Article 62 Obligation of Lessor 
The lessor has the following responsibilities: 
1. To handover the land under lease to the 
lessee together with the entire equipments 
and fixtures as stipulated in the lease 
agreement at the specified time. 
2. To give a written receipt to the lessee for 
receiving the lease charges. 
3. To undertake overall and essential repairs 
on installations and fixtures of the land in 
accordance with the local practice.  
4. Other responsibilities foreseen in the 
present law. 
 

Obligations that would apply to the Central 
Management Authority under a Lease-
Concession Contract arrangement.  As these 
items are already listed in the law, it would 
not be necessary to reiterate all of these items 
in the Lease-Concession Contract template. 

Article 64 The ministries and state departments can rent 
or lease the respective inn, apartment, and 
shop and so on for up to five years. 
 
 

It appears that for Lease-Concession Contracts 
involving commercial activities within 
Protected Areas, the Central Management 
Authority, with approval of NEPA, could 
enter into a Lease-Concession Contract 
agreement for a maximum period of five 
years. 
 

   
Regulation on 
Public Finance and 
Expenditure 
Management  
Article 3 (4) 
 

Revenues: all the incomes that are acquired 
by the government, the government has the 
right of benefit in it... 

All government income belongs to the 
government (“awaed”). 

Article 5 
 

Public income: all the revenues and money 
that acquired by the government without any 
specific purpose shall be considered public 
money. 

All income to the government that does not 
have some sort of special designation, such as 
donor money, shall be treated as public money 
or “awaed.”  

Article 30 Protection of Revenues and Incomes: 
(2) All the budgetary units and other entities 
that acting on behalf of the government are 
required to protect and safeguard the 
revenues and incomes of the government in 
accordance with the guideline of the treasury 
department. 

Ministries and government agencies such as 
MAIL and NEPA must comply with the rules 
and regulations of the Ministry of Finance. 

Article 31 Grant authority for acquiring and depositing 
of revenues:  the MOF can grant the 
authority of acquiring and depositing of the 
revenues to the government units. The MoF 
will determine their duties in regard to 
acquiring and depositing public money 
according to treasury department forecast.  

Ministry of Finance has the mandate to both 
receive all public monies from various 
ministries and government agencies, and is 
also responsible for disbursement of funds 
based on approved budgetary requests. 

Article 32 Determining the amount of Fees: in 
circumstances under which the amount of 
fees arising from supply of the services is not 
articulated in law, the budgetary unit, based 
on the MOF agreement, can determine the 
amount of fee equivalent to the amount of 

Ministries and government agencies, with 
approval from the Ministry of Finance, have 
the authority to determine fees to be charged 
for the supply of government services when 
the National Assembly has not already set 
specific fees in law.  It is likely that this 
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the expenses of supply of the services. provision would apply to the setting of 
entrance fees to Protected Areas. 

Article 70 State’s Assets: 
Assets of the state shall be comprised of 
cash, moveable and immoveable properties 
which is under the control of the government 
administration, TASADI and government 
companies. 
 
 

Immovable properties, such as government 
buildings or land, are considered to be State 
Assets. 
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ATTACHMENT 9 
 

Protected Area Lease Concession Contract Between the Ministry of 
Agriculture, Irrigation and Livestock and Blue Lake Boat Rentals 

 
 
This contract, granted by the Central Management Authority for Protected Areas in Afghanistan, 
conveys a right to a use of State land within or next to a National Protected Area, and permits the 
holder of the use right to conduct an economic activity within a National Protected Area. The 
description of land and economic activity is described in detail below. 
 
1.  Name and address of individual or legal person that has been granted this lease concession right:  
Blue Lake Boat Rentals, Band-e-Amir National Park, Bamiyan Province_________________ 
________________________________________________________________________________ 
 
2.  Lease Concession contract duration:  3-year agreement 
 
3.  Name of Protected Area: Band-e-Amir National Park 
 
4:  Detailed description of area of land that is being leased (attach map of area to this agreement): 
The shoreline area of the lake next to the shrine, and use of the surface area of the lake 
next to the shrine, otherwise known as the lake closest to the bazaar. 
 
5. Business activity that will be conducted in the Protected Area (check all that apply):  
  Restaurant;  Guesthouse;  Shop; X Boat Rental;  Tourist Guide;  
 Mountain Climbing;  Hunting;  Motor Transport/Shuttle Service;  Camp Site;  Hotel;  
 Parking Facility;  Other ______________________ 
 
6. Detailed Description of business activity: Blue Lake Boat Rentals will operate a boat rental 
service on the lake described above, and store boats on the shore of the lake.  The boats 
can be rented by tourists or others visiting Band-e-Amir Park.   Boats will be rented at an 
hourly rate to be determined by Blue Lake Boat Rentals.  During winter months, Blue Lake 
Boat Rentals will store the boats they rent on the shore of the lake as shown on the map. 
 
7. Approximate number of employees: Five employees 
 
8.  Annual fee for operating business concession:  200,000 Afghanis 
 
9.  Will there be any subcontracting of the business activity described? No 
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General Terms and Conditions for Protected Area Lease Concession Contract 
 
The individual or legal entity that is being granted this lease concession shall 
agree to comply with all relevant laws, regulations and procedures, and will 
abide by the following conditions of this contract: 
 

1. Must have approval for conducting the business activity from the 
Protected Area Management Committee. 

2. Must comply with all relevant provisions in the approved management 
plan for the Protected Area in which the business activity will be 
conducted. 

3. Must properly dispose of all liquid and solid wastes generated from the 
conduct of the business activity. 

4. Must maintain any facilities and equipment related to the business activity 
conducted in a safe and attractive manner. 

5. Must provide reports to the Protected Area Management Committee and 
local Protected Authority whenever requested. 

6. Must provide an annual written report describing the business activity, 
income generated, individuals employed, and any other requested 
information to the Central Management Authority 

7. Specific Items for this contract: 
 
Blue Lake Boat Rentals will not operate or rent any boats on the lake 
area that is being leased that use internal combustion engines or wind 
for locomotion.  Only boats that are powered by those that rent them, 
such as paddle boats, rowboats, or canoes.  Boats must be maintained 
in safe operating conditions at all time, and proper safety equipment 
must be owned, maintained, and readily available by Blue Lake Boat 
Rentals in case of unforeseen accident involving the rental boats.   Blue 
Lake Boat Rentals assumes all liabilities associated with operating the 
boat rental operation.  
 
Blue Lake Boat Rentals must ensure that any garbage or other waste 
that is generated as a result of the boat rental operation is properly 
disposed of. 
 

8. If this contract is granted to a not-for-profit Protected Area Social 
Organization that has been properly registered with the Ministry of 
Justice, then benefits from the business activity must be shared in 
accordance with the benefit sharing guidelines found in the Protected 
Area Management Plan, and as agreed by the Protected Area Committee. 

9. This contract will come into effect on the date of signature. 
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Protected Area Lease Concession Contract Between the Ministry of 
Agriculture, Irrigation and Livestock and The Band-e-Amir Community 

Association 
 
 
This contract, granted by the Central Management Authority for Protected Areas in Afghanistan, 
conveys a right to a use of State land within or next to a National Protected Area, and permits the 
holder of the use right to conduct an economic activity within a National Protected Area. The 
description of land and economic activity is described in detail below. 
 
1.  Name and address of individual or legal person that has been granted this lease concession right:  
Band-e-Amir Community Association, Band-e-Amir National Park, Bamiyan Province___ 
 
2.  Lease Concession contract duration:  5-year agreement 
 
3.  Name of Protected Area: Band-e-Amir National Park 
 
4:  Detailed description of area of land that is being leased (attach map of area to this agreement): 
Lease of designated parking lot area downstream of the bazaar area, near the current 
ranger station.   
 
5. Business activity that will be conducted in the Protected Area (check all that apply):  
  Restaurant;  Guesthouse;  Shop;  Boat Rental;  Tourist Guide;  
 Mountain Climbing;  Hunting;  Motor Transport/Shuttle Service;  Camp Site;  Hotel;  
X Parking Facility;  Other ______________________ 
 
6. Detailed Description of business activity: Band-e-Amir will operate and maintain the parking 
lot facility at Band-e-Amir National Park.  As part of this activity, the Community 
Association will charge fees to tourists who enter the park in motorized vehicles to park 
their vehicles in the parking lot, provide security services for the vehicles parked in the 
parking lot, maintain the parking lot in proper functioning order as directed by the local 
Park rangers, collect and properly dispose of any garbage that accumulates in the parking 
lot area, and use the funds that are collected from tourists to pay salaries of local 
community members hired to work at the parking lot concession, maintain the parking 
facilities, and use for the Band-e-Amir community development fund in accordance with 
the Park Management Plan and local community benefit sharing guidelines established as 
part of the Park Management Plan. 
 
7. Approximate number of employees: Fifteen employees 
 
8.  Annual fee for operating business concession:  50,000 Afghanis 
 
9.  Will there be any subcontracting of the business activity described? No, not in the parking 
facility, but funds generated from the collection of fees may be used for community 
development projects.  The work conducted on these projects may be sub-contracted, but 
local community members will perform any such work whenever possible based on the 
skills available among the community members in Band-e-Amir National Park. 
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General Terms and Conditions for Protected Area Lease Concession Contract 
 
The individual or legal entity that is being granted this lease concession shall 
agree to comply with all relevant laws, regulations and procedures, and will 
abide by the following conditions of this contract: 
 

1. Must have approval for conducting the business activity from the 
Protected Area Management Committee. 

2. Must comply with all relevant provisions in the approved management 
plan for the Protected Area in which the business activity will be 
conducted. 

3. Must properly dispose of all liquid and solid wastes generated from the 
conduct of the business activity. 

4. Must maintain any facilities and equipment related to the business activity 
conducted in a safe and attractive manner. 

5. Must provide reports to the Protected Area Management Committee and 
local Protected Authority whenever requested. 

6. Must provide an annual written report describing the business activity, 
income generated, individuals employed, and any other requested 
information to the Central Management Authority 

7. Specific Items for this contract: 
 
Band-e-Amir Protected Area Community Organization agrees to keep 
accurate records of monies collected and spent as a result of operating 
the Band-e-Amir parking lot concession.  Money shall be safely kept in 
a bank account established in Bamiyan Province, and accounting and 
bank records must be open to inspection by designated and authorized 
representatives of the Ministry of Agriculture, Irrigation and Livestock or 
the National Environmental Protection Authority upon request. 
 
The Community Organization agrees to keep the premises within and 
immediately surrounding the Parking Lot free from garbage or other 
pollutants, will maintain the parking facilities in good working order at all 
times, and will strictly enforce the parking rules and regulations as 
instructed by the Park rangers.   
 
The Community assumes any liability associated with the operation of 
the parking lot concession. 
 

8. If this contract is granted to a not-for-profit Protected Area Social 
Organization that has been properly registered with the Ministry of 
Justice, then benefits from the business activity must be shared in 
accordance with the benefit sharing guidelines found in the Protected 
Area Management Plan, and as agreed by the Protected Area Committee. 

9. This contract will come into effect on the date of signature. 
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