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EXECUTIVE SUMMARY

The Companies Bill 2008 is the result of a broad@porate law reform process in
South Africa intended to modernize the current Canigs Act 61, 1973. The current
Act is based on some outdated concepts that araligoied with international best
practices and standards.

The Companies Bill development process began inesaiover four years ago using
guidance developed in the Department of Trade amtlstry (the dti) policy
document titledSouth African Company Law for the 21% Century: Guidelines for
Corporate Law Reform (May 2004). The ultimate goal of the reform wasetesure
that the regulatory framework for enterprises [dif tgpes and sizes] promoted
“growth, employment, innovation, stability, good vgonance, confidence and
international competitiveness.”

While regulatory reform is critical to stimulate agomic growth, it was deemed
equally important to establish a structure withadle prescribed functions that would
deliver against the Companies Bill mandate. Assalt, the Companies Bill provides
for the establishment of a Companies and IntelctRroperties Commission
(Companies Commission) which combines and enhaheeservices of two existing
agencies: Office of Companies and IntellectuapBrty Enforcement (OCIPE) and
Companies and Intellectual Property Registrationfic®f (CIPRO). Both
organizations operate within the dti's Consumer @uaporate Regulation Division
(CCRD), one of dti’s eight divisions.

OCIPE was established as a Directorate in 2005iwi@CRD’s Enforcement and
Compliance sub-programme. Also operating withirs thiisiness unit are the Office
of Consumer Protection and the National Liquor Auity.

OCIPE’s mandate is to “effectively and efficiendpforce Company and Intellectual
Laws and thereby create a competitive and enalditmnomic environment that
promotes economic participation and inspires iraresbnfidence.” OCIPE delivers
this mandate through: company and intellectugb@rty investigations, resolution of
corporate related complaints and monitoring conmgka with legislation and

education and capacity building programs.

CIPRO was established as a trading entity in 2@02 eesult of the merger of two dti
directorates: the South African Companies RedisttaOffice (SACRO) and the

South African Patents and Trade Marks Office (SARTI® 2005, the Cooperatives
Unit was incorporated into CIPRO from the DeparttrmanAgriculture. As a trading

entity, CIPRO is aligned with CCRD’s Regulatory Bees sub-programme.

CIPRO’s mandate is the “registration of compan@dsse corporations, cooperatives
and intellectual property rights (patents, tradésatopyrights and designs). Related
services include the disclosure of information,tpction of intellectual property and
corporate rights and dispute resolution arisingnfrmfringement of those rights”.
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Organizationally, CIPRO delivers its mandate thfougorporate and Intellectual
Property business divisions.

The Companies Bill will result in new and enhandedctions for the Companies

Commission including: promotion of education andasmess of company and
intellectual property laws, research and analygkting to the Commission’s

mandate, promoting reliability of financial statemse and enhanced enforcement
powers. The full scope of the functions is corgdiim Section 5.1.3.

Objective and Scope

This report develops the business case for thebledtment of the Companies
Commission. The USAID Financial Sector Program (F$iovided technical
assistance to the dti from 1 December 2008 thr@&igMarch 2009 to develop this
business case.

One of the focus areas of the USAID/(FSP) in Sdftica is promoting reforms to
commercial laws, regulations and administrativecficas affecting the private sector
and small and medium enterprises (SME) developmerdeveloping this business
case, FSP worked closely with the project’'s stgedommittee comprised of the
CCRD Deputy Director General, OCIPE Chief DirectGtPRO Director of Legal
Services, CIPRO Chief Executive Officer and CCRebior of Company Law.
The business case development relied on guidansgded by the National Treasury
in the Guide for Creating Public Entities at the National Sphere of Government and
complemented by other best practices. The metbggicgncompassed the following
components:
- Situational analysis
Risk Assessment
- Service Delivery Options
Corporate Governance
- Benefits Assessment
Performance Management Plan
« Implementation Plan
Financial Projections

1) Situational Analysis Summary

A strengths, weaknesses, opportunities and th(8&¥4T) assessment of the current
organization was conducted through interviews, igagtory workshops and

document reviews. The detailed Findings and Recendation are contained in

Section 3.1.2. The SWOT was structured around fay pillars: Mandate and

Mission, Service Delivery, Business Model and Hun@apital. Among the key

findings:
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Mandate and Mission

Both organizations currently have clear mandatesdeliver sub-optimally. The
Companies Bill provides the organizations with ategrated mandate against that
empowers their functions. Training on all aspexsitdhe Companies Bill will be
critical to enable them deliver effectively agaitte# Commission’s mandate.

Service Delivery

OCIPE and CIPRO currently do not deliver their extjve functions optimally
although various initiatives are in place to autwmeritical business functions and
reengineer business processes. Additionally, edgduCompanies Bill functions and
structures will facilitate improved service deliyer

Business Model

OCIPE and CIPRO utilize different business modelddliver their mandates. While

self-funding is a clear goal for CIPRO, and is awkd, revenue generation is not
optimized and fee structures are not based ontyealihe Commission will present

an opportunity to redefine the current fees intr@hato economic growth objectives.

Human Capital

The value proposition of the Commission to all fstadeds to be articulated as a
retention strategy. Change management will alsebeired to develop an integrated
Commission team as cultural differences currentigte

2) Risk Assessment Summary

Risk areas were evaluated based on their likelihand impact of occurrence.
Detailed risk results, including justification, azentained in Section 4. A summary
is shown below:

1. Legislative Risk

a) Delays in signing of Companies Bill (likelihood | M H H | Engage with the highest level of leadership and

is medium because there are no constitutional ensure the Bill fast tracked and signed by
issues with the Bill but delay continues) President

b) Lack of alignment of Companies Bill with L M M | Conduct a thorough analyses of current and future
pertinent legislation laws (some already included in the Companies Bill)

to determine their impact on the Companies Bill;
develop implementation strategies and time-

frames.
c¢) Enactment of Companies Bill may lead to M M M | Evaluate affordability and funding sources (i.e.,
increased costs additional budget request, increased

product/service fees or hard savings from
implementing operational/process improvements)

2. Policy Risk
a) Policy changes deviate from drivers of the L M M [Engage early with current and future
Companies Bill administrations to shape potential policy decisions
that may affect the Commission
b) Failure to achieve economic growth objectives | M H H | Track impact of Companies Bill prior to repeal of

Close Corporations Act
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3. Operational

a) Cultural differences with integrating CIPRO H H H |Develop and implement change management plan
and OCIPE

b) Commission organization understanding of H H H | Conduct a variety of training/information sessions/
new legislation and operational readiness & communications to educate all staff

¢) Companies Tribunal independence M M M [ Define core competencies for the Tribunal; develop

processes and procedures to ensure
independence is achieved and maintained

d) Labor union may protest aspects Commission | H H H | Engage and partner with Labor Relations Dept as

organization

soon as possible

4. Market Risk

a) Lack of understanding/acceptance of new M H H | Develop a public communications plan

legislation by customers

b) Demand for product/services deviates M H H | Conduct a market segmentation study and develop
significantly from expectation

a marketing strategy

5. Technology Risk

a) Ability to support current and future ICT M H H | Implement a strategy-based technology plan to
requirements including data integrity facilitate and optimize processes
b) Availability of skills to support ICT H H H | Develop a strategy-based recruitment and

requirements

retention plan; exercise occupational dispensation
options

The highest rated risk areas in terms of likelih@l impact are with cultural
differences between OCIPE and CIPRO, Commissioffi gtaderstanding on the
new Bill and operational readiness, labor uniond #0T skills availability to
implement systems to enable new business proceBszsause these are all critical
areas, they have been addressed in the implenwngaltan and will need to be
monitored for progress.

3) Service Delivery Alternatives

To ensure the service delivery option selected wppesrt the Commission
establishment was the most effective, the followafigrnatives were considered:
Alternatives Description

Alternative

Description

Status Quo

This alternative is simply maintainihg turrent environment based
OCIPE and CIPRO operating as separate entifibe alternative is not
viable due to Companies Bill prescribed mandate of combined services.

Commission  Partial This alternative assumes CIPRO and OCIPE migratindoCommissiorn

Functional Integratior]

structure to deliver against the full mandate o thompanies Bill bu
maintain their status quo structurekhis alter native is deemed not viable
as it does not leverage existing structures/functions and best practices
to deliver against the Companies Bill mandate.

Commission Full
Functional Integratior]

This alternative consists of CIPRO and OCIPE aligroptimally to deliver
against mandated functions and leverages best iqggactof similar
organizations and employing a combination of stjia i.e., combinatio
and sharing of services, effecting business procesgrovements
centralizing or decentralizing services, etthis alternative is deemed

optimal and formsthe basis of the Commission service delivery model.
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To determine the level of compliance of the curr@nganizations with the
prescribed functions a gap analysis was conductdguworkshop inputs for
validation. A summary of the results show that trafghe high-level functions are
only partially compliant with the required funct®n primarily due to the
new/enhanced functions and also the constraintdigided in the SWOT analysis

High Level Functions

nd

QD

and

Section Provision
S187(2) Enforce Companies Bill
S187(3) Promote Reliability of Financial Statements
S187(4) Registration

Reporting to Minister on Bill policy and legislatioand volume and nature of registration @
S188(1) enforcement activities

Increase knowledge of the nature, dynamics andipuwwareness of company and IP law &
S188(2) promote public awareness
S188(3) Liaise with any regulatory agency on mattércommon interest and facilitate information lexicge
S188(4) Commission may liaise with national anéiinational authorities

Functional Compliance

2 = Full Compliance 2.0 4

0 = Non-compliance 0.0

15

1.2 A 11 1.0

1.0 0.8 0.8
0.6 0.5

Avg Compliance Level

0.2 1 0.0

S187(2)  S187(3)  S187(4)  S188(1)  S188(2)  S188(3)  S188(4)

High-Level Function

Section 5.1.3 contains details of the functional gaalysis that will be critical for
the Commission to address.
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4) Corporate Governance

To determine the optimal functional clustering aojanization alignment to
effectively and efficiently meet the requirementstioe Companies Bill, results
from the SWOT, functional gap analysis and intaomatl best practices were
considered. While the Bill does not mandate thgaoizational structures, it does
prescribe some key functions:

Prescribed Commission Entities

@

Companies and Intellectual Independent Organs of
Properties Commission State

_ Alternative dispute
. Tribunal resolution
Commissioner

Regulation of affected
transactions

. Take Over Panel
Deputy Commissioner

Issuance of

Financial Reporting standards

Council

Advice Minister on:

Specialist Committees 1. dti policy & laws
2. Commission resources

L

Based on functional clusters developed in Secti@rilGthe following organization
structure emerged:

Proposed Organizational Structure

Commissioner

Deputy

ommunications &
Public Relations

Commissioner

Compliance Advocacy,
. . Education and Enforcement Research and Legal P°!'°V‘ Corporate
Registration Awareness Investioations Analysis Advisory Coordination Services
Monitoring 9 4 Services & Stakeholder
and Sensing Mgmt
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Associated, incremental human resource requirenvesits developed resulting in
an initial incremental 56 FTE, primarily in the aseof compliance (education and
awareness and monitoring and sensing) and enfor¢efimyestigations). New
functions include Research and Analysis while enhdrfoactions include Legal
Advisory Services and Advocacy, Policy Coordinatiomda Stakeholder
Management, all recommended as shared functionhéo€ommission structure’s
business units.

6) Benefits Assessment and Performance Management Plan

Socio-economic benefits realization will be measureterms of how effectively
the Commission delivers against the strategic paigjectives which are intended
to promote “economic growth, employment, innovatistapility, good governance,
confidence and international competitiveness”. tifac7 assesses the benefits in
terms of the Companies Bill policy objectives:

- Encourage entrepreneurship and enterprise develdpme

- Promote innovation and investment in South Africa

- Promote efficiency of companies and their managémen

- Encourage transparency and high standards of aiggovernance
- Make company law more harmonious with internatioresst lpractice

Based on the assessment, the Commission will be pos#@ion to contribute to
broader economic objectives. A framework is providedmeasure progress in
achieving stated goals.

7) Implementation Plan

An implementation plan was developed in collaboratwith an integrated
Commission implementation Team comprised of CPROO&IPE participants
resulting in the following high-level plan. SectiBrcontains the details of the Plan.

High-Level Implementation Plan

CY2009 CY2010 I

Business
Case
Submission

Human Resources
Guidelines
Development

I Communications and Branding I

I Public Education and Awareness of Companies Bill I

Human Capital Planning and Change Management I

I Process and Technology Planning and Implementation I

I Organizational Design and Implementation I
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The implementation plan will need to be monitoreaksely and variances elevated
for corrective action to ensure operational reassn@ 2010. Additionally, strong
coordination and integration with CCRD, OCIPE and GIPRIll be required to
ensure effective and efficient delivery againstlan.

8) Financial Projections

The Commission’s incremental requirements were datad into investment and
recurring costs and include labor and non-labotsc&ection 10 provides a detailed
assessment of financial projections and budgetioaupbns.

Human resource requirements for incremental staffewssised on functional
requirements and existing gaps while requirementgfescribed functions were
derived from the Companies Bill.

Human Resources Requirements

Current Organization 2009/10
CIPRO 587
Filled 547
Vacant 40
OCIPE 31

Filled 28

Vacant 3

Total OCIPE & CIPRO 618 OX
Commission 2010/11 2011/12 2012/13 Total
Current Staff 618
Incremental 32 19 11 62
Commission Cumulative Total 650 669 680 680
Commissioner and Deputy 2
Commissioner and Deputy Cumulative Total 2 2 2 2
Tribunal 10 4 - 14
Tribunal Cumulative Total 10 14 14 14
Financial Reporting Standards Council 9 4 - 13
FRSC Cumulative Total 9 13 13 13
Takeover Panel No additional requirements
Specialist Committees No additional requirements

Non-labor operating expenses are estimated at 30%mgfioyee compensation
while investment costs are driven by requiremenigidped by the Commission
implementation team.

Commission Budget Implications

The Commission’sncremental requirements delineated by investment (one-time)
and recurring costs are shown in the table belowdetailed breakdown of costs is
provided in Appendix H. The Commission related ca@sts phased in over four
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years with investment costs occurring prior to Cossioin launch to ensure
operational readiness.

Commission Incremental Financial Requirements-Summa ry

Labor, Investment and Non-Labor Operating Expenses: Constant Rand

Cost Element 2009/10 2010/11 2011/12 2012/13
Investment

Contractor 10,450,000 1,175,000

Total Investment 10,450,000 1,175,000 - -
Recurring

Commission Staffing 26,371,792 41,533,103 50,478,881

Commissioner & Deputy 2,748,111 2,802,621 2,861,547

Companies Tribunal 12,139,410 17,043,282 17,401,621

Financial Reporting Standards Council 10,518,821 15,390,547 15,714,137
Total Recurring - 41,259,313 61,379,006 70,742,049
TOTAL Investment & Recurring 10,450,000 42,434,313 61,379,006 70,742,049
Recurring Cumulative minus Investment 41,259,313 102,638,319 173,380,369

Labor, Investment and Non-Labor Operating Expenses: Inflated Rand at 8%

Cost Element 2009/10 2010/11 2011/12 2012/13
Investment

Contractor 10,450,000 1,270,175 - -

Total Investment 10,450,000 1,270,175 - -
Recurring

Commission Staffing 28,507,908 48,533,965 63,765,652

Commissioner & Deputy 2,970,708 3,275,034 3,614,747

Companies Tribunal 13,122,703 19,916,115 21,981,979

Financial Reporting Standards Council 11,370,845 17,984,793 19,850,325
Total Recurring - 44,601,318 71,725,113 89,362,378
TOTAL 10,450,000 45,871,493 71,725,113 89,362,378
Recurring Cumulative minus Investment 44,601,318 116,326,430 205,688,809

Investment costs are estimated at R10.7M in 2008Md relate to organization
transformation activities, including systems anocgisses.

Total Commission-related recurring costs, adjugtedinflation, are estimated at
~R45M in 2010/11, increasing to ~R116M in the secgaar. The Commission
structure, including the prescribed independenainsof state, is assumed to reach
full operational capability in 2012/13 with a steadgte incremental cost of R206M
(inflated).
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Potential Commission and Related Institutions Fundi ng Sources

Short-Term Medium Term Long Term

Cost Element 2009/10 2010/13 2014-
Investment CIPRO Retained Earnings
Recurring

Commission Staff (Incremental) Commission Commission

Commissioner & Deputy Commission Commission

Companies Tribunal na DTI DTI

Financial Reporting Standards Council DTI DTI

Takeover Panel Self-funded Self-funded

Specialist Committees Self-funded Self-funded

The Commission is expected to be self-sustainimgnfinception based on the
following assumptions:

1) Regulations

The current fee structure is solely based on negish-related services and
products and does not necessarily reflect the elglicosts. The Companies Bill
regulations will need to incorporate a fee structumrmed by revenue and
expense expectations. For short and long-termilijalof the Commission, the
following are recommended:

a) An in-depth analysis of current and potential rewersources. Some
revenue sources, e.g., Share Capital will cease&isb &d the impact will
need to be evaluated. New functions will also beothiced with the
establishment of the Commission, e.g., Researcihaatysis for which the
revenue generation potential will need to be asdesse

b) Related to a) is the rationalization of the coshponents and resultant fee
structure. This analysis will entail an in-depthtiaty-based costing
analysis including cost allocations to the varipusducts and services to
inform the fee structure. In determining the prcatdand service costs,
allocations should be made for mandated functidrag to not directly
generate revenue but provide second-order ber{efts, public education
and awareness may lead to an increase in regisisatiarhe results of this
analysis should be proposed with the new regulatiorgder to optimize
on the revenue potential while meeting economic gnasjectives.

2) Economic Conditions

The Commission’s financial performance will be diganpacted by broader
economic activity which will leave it vulnerable dogieconomic downturns. It
will be critical to closely monitor the Commissioriieancial performance and
elevate funding requirements critical to the Consiois’s mission to the
appropriate Specialist Committees.

FSP - COMPANIES AND INTELLECTUAL PROPERTY COMMISSION — BUSINESS CASE
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3) Rate of Conversion to Companies

The uncertainty associated with the rate of congarsiom close corporations to
companies and from unregistered entities to congsafallowing enactment of the
Companies Bill makes company registrations and ainreturns an unpredictable
source of income in the short term. A successtlllip education and awareness
program coupled with an incentivized fee structurdl wiotentially increase
registrations and downstream revenue.

4) Conclusion

From a Commission implementation perspective, theaeédiate priorities entail the
formalization of an integrated implementation teauycation and awareness of the
Companies Bill (internal and external), businessdehodefinition and change
management.
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1 INTRODUCTION

This section describes the background, objectivesl acope, methodology
employed, and the content of the report.

1.1 BACKGROUND

One of the focus areas of the USAID/Financial Sectagim (FSP) in South
Africa is promoting reforms to commercial laws, regidns and administrative
practices affecting the private sector and smal amedium enterprises (SME)
development.

Under this policy reform component of the prograi®PHs working closely with the
Consumer and Corporate Regulation Division (CCRDdhef Department of Trade
and Industry (the dti) to improve the regulatoryanfiework affecting the
development of SMEs. The initial priority for tha®licy reform component is to
develop a business case for the establishmenteofCiimpanies and Intellectual
Property Commission (Companies Commission) that eslerge from the new
Companies Bill. In November 2008 the Bill was pasd$sd Parliament and
forwarded to the President for signature.

1.2 OBJECTIVES AND SCOPE

The FSP provided technical assistance to the dtet@lop the business case for the
establishment of the Companies Commission from teDder 2008 through 20
March 2009. The business case is a National Trgasgquirement for all new
public entities in South Africa.

Although the dti is not establishing a new publi¢itgrunder the Companies Bill, it
is setting up an institution that will offer and inope the combined services of two
existing public entities, Office of Companies antkliectual Properties Enforcement
(OCIPE) and Companies and Intellectual PropertiegidRation Office (CIPRO).
Additionally, the Companies Bill prescribes new fuoes, not previously mandated
in existing legislation.

The Companies Commission will be established byGbmpanies Act as an organ
of state within public administration but as anitasion outside public service. The
high-level objectives of the Companies Commissiguutated in the Companies Bill
include:

- The efficient and effective registration of: i)rporate entities, in terms of
the Companies Act or any other relevant legislatiangd ii) intellectual
property rights, in terms of any relevant legisiati

- The maintenance of accurate, up-to-date and reiéwvBmmation concerning
companies, corporate entities and intellectual @riyp rights, and the
provision of that information to the public andditmer organs of state.

- The promotion of education and awareness of compa, intellectual
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property laws, and related matters.
« The promotion of compliance with the Companies Adatd any other
applicable legislation.
- And the efficient, effective and widest possible eoémnent of the
Companies Act, and any other relevant legislation.

Delivering against these objectives is expected daotribute to broad macro-

economic goals by simplifying company registratimnd maintenance processes,
enhancing corporate governance and encouragingndsssi management best
practices to promote business growth and sustaityabil

1.3 METHODOLOGY

The methodology used to develop the business salsased on guidance provided
by the National Treasury in th@uide for Creating Public Entities at the National
Sohere of Government complimented with other best practices. Figuredvides a
summary of the methodology used in developing teress case.

Figure 1: Business Case Methodology

Situation Analysis

« Mission, mandate
and legislative
background
analysis

*« SWOT Analysis of
current and
alternative models
of service delivery
« Social, economic
and environmental
assessment

 Risk assessment

Identification and
Assessment of
Service Delivery
Options
Roles of Commission
« Functions of
Commission
« Institutional
Relationships
« International Best
Practices
* Access to services
and service delivery
improvements
« Business Principles
and Values
« Core activities of
Commission

Corporate Governance

* Legal structure and
corporate form

« Organization

* Human resource

Performance
Management Plan

* Description of the
Monitoring and Evaluation
Systems

¢ Human Resource
Migration to Commission
« Infrastructure and

Material Arrangements

management « Identification of Key
Indicators
Implementation Plan Financial Projections
and Interim and Plan
Arrangements <

* Financial Plan and
budget requirements
 Three-year business

plan
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This business case is organized into sectionssmoraling to the above framework:

* Mandate Background. Provides a background of the Companies Bill inaigdi
policy drivers and key features.

* Situational Analysis. Provides results of the strengths, weaknesses,
opportunities and threats (SWOT), and a risk assastisnncluding mitigation
strategies.

* Identification and Assessment of Service Delivery O  ptions. Includes role,
functions, core activities and values of the Congm&ommission, relationships
between the Commission, the dti and other presceingities.

* Corporate Governance. Presents overarching themes for Commission drawn
from an analysis of organizational and functiondlhis section also proposes
human resource management guidelines.

* Benefits Assessment. Discusses potential benefits attributable to the
Commission.
* Performance Management Plan . Provides a results-based Performance

Management Plan, description of proposed monitoeng evaluation system,
performance indicators and data collection andysrsmethodology.

* Implementation Plan and Interim Arrangements . Presents an implementation
strategy and interim arrangements to minimize gison to services provided by
existing organizations.

* Financial Projections and Business Plan . Evaluates the Commission
business model, costs and budgetary requirements.

* Appendices.

Appendix A: Situational Analysis Interviewee List
Appendix B: Workshop Participant List

Appendix C: Strengths, Weaknesses, OpportunitiesTaneats
Appendix D: Functional Gap Analysis

Appendix E: Project Plan

Appendix F: Performance Indicator Reference Sheet
Appendix G: Companies Bill Impact on SMEs

Appendix H: Cost Details
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2 COMPANIES BILL 2008 BACKGROUND

This section provides a brief background of the @ames Bill including the policy
drivers and key features of the Bill.

2.1 POLICY DRIVERS

The policy drivers underlying the Companies Bile avutlined in the dti policy
document titledSouth African Company Law for the 21% Century: Guidelines for
Corporate Law Reform (May 2004). This document provided a backgrouhthe
current corporate laws and proposed guidelines tate adopted during the
formulation of the Companies Bill.

Whereas previous reforms in South African compamyvere undertaken on a case
by case basis, it was felt that a comprehensivieweand reform of the commercial
law was necessary. The ultimate goal of the reforstwansure that the regulatory
framework for enterprises [of all types and sizesinmoted “growth, employment,
innovation, stability, good governance, confidencand international
competitiveness.” Consequently, the following ®gat policy drivers were
identified (p.10):

- Encouraging entrepreneurship and enterprise dtyelsr simplifying the
formation of companies and reducing costs assatiai¢gh formalities of
forming a company and maintaining its existencerehy contributing to the
creation of employment opportunities

- Promoting innovation and investment in South Africamarkets and
companies by providing a predictable and effectegulatory environment
and flexibility in the formation and managementofmpanies
Promoting the efficiency of companies and their agment

- Encouraging transparency and high standards of ocatg governance,
recognizing the broader social role of enterprises

- Ensuring compatibility and harmonization with besaqtice jurisdictions
internationally

The company law review encompassed all commerciahandcommercial entities
even those not governed by the Companies Act 19Vi@le these entities will stand
to benefit from implementation of the Commissioespective legislation will need
to be amended to optimally fulfill intended polidgivers.

2.2 KEY FEATURES OF THE COMPANIES BILL
2.2.1 Development Process

The Companies Bill development followed a struatuaamd consultative legislative
process that started in 2003 and is expected t@ ¢oto effect fully in 2010. Prior to
publication of the Bill in 2008, the dti conductedationwide workshops,
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conferences, discussions and meetings to seekdelediom stakeholders resulting
in 134 written comments contained in over 2,000 pagdigure 2 depicts the
Companies Bill development timeline and currentusta

Figure 2: Companies Bill High Level Timeline

2003 2004 2005 2006 2007 2008 2009 2010

Phase 1
Development of Guidelines for
Corporate Law Reform

Phase 2
Publication of First Draft of
Companies Bill

Phase 3
Companies Bill, 2008

2.2.2 Key Features of the Bill

From an economic growth perspective, the CompanidlsaBns to create an
enabling regulatory environment underpinned by $otip, flexibility, efficiency
and transparency: The Companies Bill 2008 is strectinto nine thematic chapters
and seven supporting schedules. Key featuresdaclu

2.2.2.1 Company Categories, Formation and Dissolution

Company Categories. The Bill provides a more flexible structure foetcreation of
companies while maintaining the distinction betwésted and unlisted companies.
Consequently, two types of companies may be incatpdrunder the Companies
Bill:

a) For Profit

- State-owned enterprise

- Private company (not publicly listed)

- Personal liability company (not publicly listed)
« Public company

b) Not for Profit (formerly Section 21 companies)
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Depending on the structure and nature of the compammptions may for sought if
they are deemed inappropriate (e.g., Annual Geneealtilgs for a personal liability
company). Under Companies Act, 1973 only two typesoofipanies administered,
i.e., Private (inclusive of Section 53B compan&s)l Public(inclusive of Section 21
companies and External companies).

Company Formation: The Bill provides for a flexible, simplified aneixpedient
process for the formation of companies, once theaiate business structure is
determined. The enhancements include the following:

- Electronic lodgement of registration documents guer originals) and
electronic recordkeeping.

- Naming of companies involve a simplified procesgxifhle naming
options, and is optional. A company can commena€dirig with a
registration certificate and company number pendetgested name, if
desired.

- Enforcement of name reservation trading for prpfitposes to prevent
abuse.

- Memorandum of Incorporation replaces the MemoranduacdhArticles of
Association and has been simplified to include m#orgtaoptional and
default requirements depending on the structure aatlire of the
company.

- Foreign/External companies can use their home digtisns (under
comparable South African laws) for registration iutBoAfrica.

Company Dissolution: The Bill recognizes different requirements for wimghup
companies:

- Solvent companies may be wound up and liquidatednatily through a
special resolution or court order.

- Insolvent companies will continue to be governedhsy Companies Bill
1973 pending enactment of the Insolvency and BssirRescue Bill
spearheaded by the Department of Justice.

2.2.2.2 Corporate Governance and Accountability

The Bill makes provisions to protect shareholdergestors and promote business
management best practices through:

- Caodification and disclosure of directors’ dutieslaamuneration

- Disqualification of directors for delinquency if prounced by the
courts

- Expanded manner and forms for shareholder meefings proxies,
resolutions, etc)

- Maintenance of accurate accounting records byoatiganies

- Submission of compliant annual financial statemenlkgss exempt
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2.2.2.3 Corporate Finance

The Bill harmonises corporate finance with interoadél best practice to provide
flexibility in financing mechanism while protectiral shareholders and investors.

- Antiquated finance mechanisms of par value shardsnaminal value
are replaced by more flexible and expedient butagad mechanisms for
raising capital, e.g., debt versus equity.

- Funding assistance for share purchases can bedptbifi the company
passes a “solvency-liquidity test”.

2.2.2.4 Takeovers and Fundamental Transactions

The Bill establishes a Takeover Regulation Panelaasegulator of affected
transactions to replace the Securities Regulattamel. The Bill:

- Defines an affected transaction where more than 3%tmg rights in
listed company are affected.

- Provides for special shareholder resolution foetaler transactions.

- Provides for remedies for minority shareholdersasaol to takeover
transactions.

- Sets requirements for takeover transactions.

2.2.2.5 Business Rescue and Remedies
For financially distressed companies and aggrienéntiduals, the Bill:

- Sets out proceedings, rights, powers, and dutigellaadministered by
Companies versus the judicial administration dfrfgicompanies

- Provides an explicit regime to protect whistle blesvand an extended
regime for aggrieved individuals

Chapter 8 of the Bill addresses the establishmetiteoCompanies Commission to
administer the Companies Bill. The remainder & thusiness case is focused on
the establishment of the Companies Commission.
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3 SITUATIONAL ANALYSIS

3.1 CURRENT ORGANIZATIONAL ASSESSMENT

This section discusses the methodology and refltshe strengths, weaknesses,
opportunities and threats (SWOT) analysis conduetgd inputs from externally and
internally facing components of OCIPE, CIPRO and CCGR@anizations.

3.1.1 SWOT Methodology

Figure 3 depicts the iterative and interactive mdtiogy was used to conduct the
SWOT analysis:

Figure 3: SWOT Methodology

Development of the SWOT
Assessment Framework
= |dentified key pillars for the
assessment framework
v Mission and Vision
v’ Service Delivery
v’ Business Model
v' Human Capital

Data and Information Data and Information Validation
Collection and Analysis and Refinement

= Conducted one-on-one interviews = Conducted a joint CIPRO and
with representatives from CIPRO, <:> OCIPE workshop to review draft

OCIPE and CCRD SWOT analysis

= Reviewed Strategic and Business = Refined SWOT analysis based on
Plans, Performance and Annual feedback from workshop
Reports participants

Draft SWOT
Analysis

Final SWOT
Analysis

The data collection, analyses and validation pr@cgslded results contained in the
SWOT analysis. The detailed report is containefigpendix A.
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3.1.2 SWOT Findings and Recommendations

The SWOT analysis used four key pillars to assesscthrent state of affairs within
OCIPE and CIPRO:

- Mandate and Mission: assesses the mandates asmmikat drive OCIPE and
CIPRO

- Services delivery: assesses OCIPE and CIPRO productservices and how
they are accessed by customers (processes, peupkystems) against goals of
efficiency and effectiveness.
Business model: assesses the business and fumdodgl in terms of
sustainability, value for money, fair price to thestomer and fair cost to the
government.

« Human capital: assesses life-cycle human resourceagement in terms of
recruitment and retention, capacity and capability.

3.1.2.1 Mandate and Mission

Finding #1: Both OCIPE and CIPRO have clear mandates thae dheir respective
organizations with CIPRO providing for the regiswati of companies, close
corporations, cooperatives and intellectual prgpeghts; disclosure of information and
dispute resolution from infringement of rights. ®Els mandate is the enforcement of
company and intellectual property laws. Even tho@§NPE and CIPRO individually
have clear mandates, they operate independentintp#o sub-optimization and creating
operational inefficiencies. Th€ompanies Bill provides a clear integrated mandate
OCIPE and CIPRO under the Companies Commission thabwers both organizations.

Recommendation #1: During the SWOT workshop, the participants acknowledeir
level of understanding of the Companies Bill walatreely low. While the workshop
enhanced their understanding, it is critical the éntire Companies Commission staff
understand their new mandate and drive towards hgewaement so they can provide
efficient and effective service to their customefanducting various workshops and
seminars for staff prior to implementation will atsn focusing staff on their mandate.

3.1.2.2 Service Delivery
Finding #1: CIPRO and OCIPE have varying quality managemestess

CIPRO is ISO 9001 certified for quality managementwitell documented and
executed business and intellectual property registr processes and procedures.
A dedicated Total Quality Manager is responsiblegiaatlity control.

« OCIPE follows documented processes and proceduredolestnot have a formal
quality management system.

Recommendation #1: Leverage CIPRO’s quality management function to emsu
consistency and optimization of functions and psses across the Commission. The
Companies Bill prescribes new or enhanced functemd the Commission needs to
incorporate quality management from the Commissiganning phase through
implementation to ensure quality certification iainmained.
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Finding #2: CIPRO and OCIPE’s processes are primarily manndl reot supported
optimally by technology.

CIPRO business and intellectual property registragirocesses are largely paper-
based resulting in sub-optimal turnaround and @siog times. Limited
automation is based on disparate legacy systemsdthaot support CIPRO’s
efficiency and effectiveness objectives and aronger supported in the market.
CIPRO is currently automating critical tasks, erggistration name reservations
and annual returns filing.
CIPRO recently tendered for an enterprise-wide IClUtgm (e-CIPRO) that is
scalable and adaptable for new requirements.
CIPRO'’s information database is unreliable andcoaate

- OCIPE’s ICT infrastructure is almost non-existenthwgertinent enforcement
information stored in stand-alone individual usesktops.

Recommendation #2: Leverage technology to enhance business processés a
information reliability

- Re-define e-CIPRO requirements to encompass fupesad the Companies Bill
functions to ensure value for money is attainedigdgie OCIPE staff as soon as
possible in identifying requirements to ensureroptilCT integration.

Establish a minimum technology standards for Coraimis employees based on
their function or other measure

Finding #3: The scope of CIPRO'’s intellectual property regisbn services is varied,
primarily mandated by legislation

- Trademarks registration process is governed by Thademarks Act and
associated regulations while coding complies with YHenna classification
standard. The trademarks office processes ove®0B0applications filed
exclusively in South Africa.

- Patents registration is administered by the Patéwots57 of 1978, associated
regulations, and various international membersagreements, i.e., WIPO, Paris
Convention, TRIPS Agreement, Budapest Treaty amd Rhtents Cooperative
Treaty (PCT).

- Patents registration office processes ~10,000 atamually from both national
and international applicants; the majority (~85%knabled by the PCT. Patent
registration is entirely procedural (mandated).

Designs registrations are governed by the DesignsoAdi995 and associated
regulations with about 2,000 design application@ssed per year (all filed in
South Africa).
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- Copyrights registration process includes film cagiyts and is governed by the
Cinematograph Films Act 62 of 1977 with an annual Jaa#t of ~100
applications a year. Associated copyright legishatincludes Copyrights Act
1978, Performer’s Protection Act of 1967 and CoitertSocieties Regulations.
The Traditional Knowledge Bill currently awaiting sgture will also impact the
copyrights workload.

Recommendation #3. Evaluate the scope of IP products and servicesaassdss the
impact of accession to international treaties andctement of pending Bills on the
Commission structure

- Finalize process for accession to the Madrid Paitaod Hague Agreements for
Trademarks and Designs, respectively to expandtratis scope and economic
impact. Plan for a potentially dramatic increasenmorkload as a result of the
accession.

- Evaluate opportunities to engage in substantiveares on Patents and Design
and amend legislation to expand service offeringexessary.

- Assess the impact of the Traditional Knowledge Bill@ommission resources.

Finding #4: Monitoring and complaints function is not futhptimized

- Services are provided primarily using a reactiveprapch; potential non-
compliance instances are obtained from eitherna&feor complainants. Majority
of Companies investigations entails referrals ftomIRBA.

- IP compliance services are almost non-existent rehd heavily on other law
enforcement agencies due to lack of capacity asdiation

Recommendation #4: Enhance capacity, capability and impact of the nooimg and
complaints function

- Utilize more proactive monitoring tools and straésgi
- Formalize MOUs/SLAs with law enforcement agencies toaenb service
delivery and avoid duplication

Finding #5. Company investigations process is lengthy ambars ineffective

- Company investigations average turnaround timexlahonths is ineffective due
to mandated approval requirements contained ilCtdmapanies Act 1973

- Company investigation measures are not well defined, real outcomes of
investigation findings are not always known makingjfticult to measure impact

Recommendation #5: Leverage Commission structure to measure impact

« Companies Tribunal will provide the opportunity tdiosten turnaround
investigation times but processes will need to besldped to facilitate efficient
processing

- Investigations and outcomes will be recorded foesabkat utilize the Companies
Tribunal
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Develop robust legal advisory competencies to tatdi efficient court
proceedings

Finding #6. Business and IP dispute resolution mechanigpnnsarily voluntary

«  Companies, Closed Corporations, Cooperatives andisputes are currently
facilitated by the court system

« Under the Companies Bill, the Companies Tribunal piitivide a mechanism for
dispute resolution but only for Companies

Recommendation #6: Expand the scope of the Tribunal to include othesifess entities

- Amend Co-operatives and IP laws to enable the Cormapaiiribunal to
accommodate the full range of the Commission’srmss entities

Finding #7. Education and capacity building capabilitiesséxn both OCIPE and
CIPRO

« OCIPE’s has an established Education and Capacitgciomate focused on
internal and external training of companies andnfbrcement legislation
- CIPRO's training function is more internally focused

Recommendation #7: Consolidate the Education and Awareness functiceffextively
deliver against the Companies Bill public educapoovision

- Develop a public education and awareness strateggwver the full scope of the
Commission (business entities, IP and their resgeotandates)
- Collaborate with the decentralization program towveeltraining nationwide
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Finding #8: CIPRO has an established Business Relations aadketing and
Communications group tasked with internal and exiecommunications; OCIPE relies
on the dti structure to meet its requirements

« OCIPE and CIPRO leverage planned activities branthption
- CIPRO’s BRMC's relationship with business units i$ aptimized
- business unit planning for marketing activitiesidgd consistent
- due to capacity constraints, business subject meteerts are not available to
attend marketing events
- Market segmentation studies to inform strategynatecurrently performed

Recommendation #8: Ensure in-depth communications of the Commissi@grvice
offering

- Leverage the Commission’s public education and emess function in
developing content of services and products, inog@rocesses.

Finding #9: CIPRO customer service interface is multi-faceted is employing a
variety of strategies to improve customer service

- CIPRO’s decentralization strategy is in the procetsa phased nationwide
implementation encompassing a sub-set of CIPRO ptedind services utilizing
varied partners to deliver services

. CIPRO’s Call Center (currently co-located with dtipevates on a restricted
schedule

- Intermediaries continue to play an active rolehia delivery of CIPRO services

Recommendation #9: Incorporate the full scope of the Commission’sducts and
services into the customer service strategy:

- Reduce the role of intermediaries by providing oube expertise on client needs;
if necessary, accredit intermediaries on Commissiservices and products to
ensure optimum service delivery is attained andcebtynand integrity is upheld.

- Implement dedicated Call Center with strategies rieuee customer service is
maximized, i.e., extended work hours, 24-hour hu;lweb access.

Finding #10: Stakeholder management is highly decentralizedss the business units:

- OCIPE and CIPRO manage a wide range of relationsgmgernmental, inter-
governmental, national, international, commer@d,

- Stakeholder relationships are not fully developead tb capacity constraints and
are mainly managed on a case by case basis.

Recommendation #10: Formalize and consolidate stakeholder managencertlly
develop relationships.

Finding #11: Policy and legislation coordination is not fudptimized:
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Co-operative policy function continues to residehvdti under the Enterprise and
Industrial Development Division even after the fuantmigrated to CIPRO.

Coordination between CCRD (policy and regulatioressedopment unit) and
CIPRO is suboptimal.

Recommendation #11: Maximize policy and legislation coordination:

- Migrate Co-operatives policy function to CCRD.
Improve processes to ensure effective coordinatrahparticipation in policy and
legislation development/review.

3.1.2.3 Business Model

Finding #1: OCIPE and CIPRO utilize different business modeldeliver their
mandated functions:

- CIPRO operates as a trading entity and is self-fdnd@h a total budget of
R277M in 2007/08; the entity generated a surpluRd26M during the same
period.

OCIPE, as a Directorate within the dti and receivesammual budget from the
department (R18M for 2008/09).

Recommendation #1: Redefine business model to accommodate Commission’s
functions:

- Determine funding gap between current operationsCordmission requirements
(included in this business case).

- Employ a portfolio based approach to managing tlen@ission’s resources
(some Commission activities are policy-driven with associated revenue while
others generate or have the potential to genedalié@al surpluses).

Finding #2: Fee structure is complex and does not reflecttist of doing business:

While CIPRO accounting is cost center based (goad nianagement and
accountability), it is largely based on cost allomas that do not employ activity
based costing for product and service pricing.

- CIPRO fee structure has not been amended since(2083rior to that 1989).
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Recommendation #2: Establish a Commission fee structure informed kst emd broad
economic objectives:

- Simplify the fee structure to make it understandatiol a wide range of existing
and potential customers (this will also help redpe®valent fraudulent behaviors
when intermediaries are involved).

- Conduct a thorough activity based costing analysisinderstand product and
service costs for Commission services.

- Propose sliding scale fees based on company reverpremote registrations and
enterprise growth.

Finding #3. CIPROQ’s revenue base is not fully optimized andusceptible to economic
fluctuations:

. CIPRO derived ~50% of its income from annual retum2007/08 with this
income expected to increase as annual returns werediiced for closed
corporations in 2008/09.

- Company and close corporation activities accoufbed-26% while intellectual
property generated ~13% of revenue

- Data and corporate information sales contributesl tlean 5% to the revenue base
with data integrity as a major growth constraint.

- Share capital revenue of ~5% will cease to exist Wl enactment of the
Companies Bill.

- Develop a business continuity/recovery plan to min@business disruptions.

Recommendation #3: Explore opportunities to increase revenue while litating
economic growth objectives:

- Promotion of companies and intellectual propertgisteations, particularly
conversion of businesses operating in the infoseator to the formal sector.

- Leverage CIPRO’s Enterprise Content Management (E{dNbd)ementation and
data cleansing initiatives to provide a robust aslibble data and information
sales capability

3.1.2.4 Human Capital
Finding #1: CIPRO and OCIPE present different employment [@sfi

- CIPRO had ~500+ positions in 2007/08 compared tm ECIPE.
« Senior management (levels 13-16) at CIPRO compd$8é ef staff complement
compared to 23% in OCIPE.

Recommendation #1: Review current and open positions against Commission
requirements and harmonize employee levels:

- Realign staff to meet Commission functions and dbjes; leverage existing staff
to fill new functions.
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Finding #2: CIPRO and OCIPE face similar challenges with resjgexecruitment:

« CIPRO and OCIPE face competition for specialized Isk{llT, forensic
accounting, legal) resulting in over reliance omsudtants with no reciprocal
skills transfer.

- CIPRO is actively involved in developing and implereg various recruitment
and retention strategies (e.g., Employee of ChStcategy).

Recommendation #2: Establish recruitment and retention strategiesiferCommission

« Communicate a “win-win” value proposition; new functso will create
opportunities for both CIPRO and OCIPE staff.

« Utilize Commission status to determine applicablpeats of compensation,
performance and development.

- Exercise Occupational Dispensation options to ataadtretain staff.

- Establish and develop a pool of scarce resourcebetoshared across the
organization to effectively meet the needs of tben@ission.

Finding #3: Cultural differences exist between CIPRO and OGIfRaH:

- Differences exists primarily due to current businessdels and disparate
functions

. Staff are willing to overcome their differences telider against their new
mandate

Recommendation #3: Bridge cultural differences through change managenaad
functional/physical integration:

- Implement change management prior to and during Gemmission
implementation phase.

- Co-locate staff to give a senses of team belongimd) provide for better work
environment.

3.1.3 Conclusion

The above results of the SWOT analysis provide fazaas upon which the Commission
can incorporate into its planning and implementattrategies to ensure future success.
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4 RISK ASSESSMENT

This section identifies and analyzes potential sriskssociated with the proposed
Companies Commission.

41 METHODOLOGY

To conduct the risk and sensitivity assessmentgdcategories of risks defined by the
National Treasury were used in conjunction with othH®st practice program
management risk elements.

Major risk categories used for this assessmentdee the following

- Policy Risk

- Legislative Risk

« Market Risk

- Operational Risk

- Change Management Risk
- Technology Risk

- Project Management Risk

Risk areas were evaluated based on their likelireadl impact of occurrence using the

scale in Figure 4.
Figure 4: Risk Scoring Guidance

» HighRisk: There is a high likelihood that this

risk factor poses, or will pose, a serious

problem, impacting the ultimate objectives of
= Likelihood + CIPC. It will require sustained executive

attention
L@ Medium High » Medium R_isk: There is a querate likelihood
that this risk could materialize and have an
Low Low Medium High impact CIPC objectives. If not mitigated, it
- - - - could eventually pose a serious risk. Requires
Medium Medium Medium High program management involvement.
bl Medium High High » LowRisk: There is little foreseeable risk to the

CIPC objectives posed by this area of risk, or
the risk has been identified and is being

managed effectively.
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4.2 RISK ASSESSMENT JUSTIFICATION

The following section provides a risk assessmerttifijcation and plans mitigation

strategies.

Table 1: Legislative Risk

Risk Area Likelihood | Impact | Risk Justification

l.a) Delay in Enactment of | M H H « The likelihood of occurrence is rated

Companies Bill 2008 medium because the Bill has been
passed in Parliament and has |no

The Bill has been passed by constitutional issues.

Parliament and is pending « The impact is high because the

Presidential signature Companies Commissiop
implementation (targeted faor
CY2010) and the realization of
associated benefits would be delayed.

Plan for Mitigation / Elimination / M anagement

» Engage with the highest level of

leadership andienghe Bill fast tracked and signed by President

1.b) Alignment of Companies Bill
with pertinent legidlation

The scope of the Companies Bi

extends beyond the merging entiti
and consequently is impacted

impacts other existing or futu
legislation. A lack of comprehensiy

L

assessment of the full scope of these

legislations may result in sub-optim
implementation of the Companie

al
2S

H

H

The likelihood of occurrence is rate
medium because although perting
and related laws have been review
their implementation time-line an
impact to the Commission |
uncertain.

The impact is high but will be largel
driven by specific legislatio
provisions, e.g., if the Income Tg
Act is not amended to take in
account the tax implications of asg

2d
bnt
ed,

<

N
1X
(0]
et

Bill disposal/payments in instances of a
merger, it could create an
unfavorable situation for companies,
shareholders of the government.

Plan for Mitigation / Elimination / M anagement

Conduct a thorough analyses of current and futames|(some already included in the Companies Bdl) t

determine their impact on the Companies Bill; depémplementation strategies and time-frames.

1. ¢) Enactment of Companies Bill | M M M » The likelihood of increased costs |is

2008 May Lead to Increased Costs high since new bodies will be created
to strengthen prescribed functions;

« The Companies Bill prescribes additionally, current infrastructurg
the creation of a new governante will need to be enhanced to support
structure not previously budgeted service delivery.

« The effective implementation of - The impact is medium because
the Companies Bill may require CIPRO currently generates a surplus
an increase in infrastructure and that may partially offset additional
service delivery costs costs

Plan for Mitigation / Elimination / M anagement

» Conduct a complete cost analysis and financial fwanclude all costs
» Define the competencies and staff mix to ensureevédr money

» Evaluate affordability and funding sources (i.adiional budget request, increased product/seriges or
hard savings from implementing operational/pro¢egsovements
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Table 2: Policy Risk

Risk Area Likelihood | Impact | Risk Justification
2.a) Palicy changes deviate from | L M M « The likelihood of major policy
drivers of the Companies Bill changes occurring is low because the
Companies Bill was based on |a
One of the drivers of the Companies highly consultative process that
Bill is the dti policy paper (2004) that endorsed policy objectives.
sets out a 5-point statement |of - The impact of policy changes to
economic growth objectives. Poligy more inward facing, restrictive and
changes incongruent to these less transparent polices would pe
objectives  would present 4dn high and would impact the
implementation risk Companies Commission’s functions.

Plan for Mitigation / Elimination / M anagement

» Stay abreast of current and potential policies@ndinually assess their impact on the Companigar@igsion

» Engage early (particularly with the future admirasibn) to shape any potential policy decisiong thay affect
the Companies Commission

2.b) Lack of achievement of dti | M H H « The potential eventual phasing out
economic growth objectives the Closed Corporation may stif
SME growth due to perceived or re
Procedures for forming new more complex procedures and co
companies and associated costs associated with establishing a
remain complex to potential maintaining a company.
companies « The impact would be high 3
potential companies may choose I
to register hindering the realization
economic growth objectives.

of
e
al
sts
hd

S
not
of

Plan for Mitigation / Elimination / M anagement

» Develop performance indicators to measure effeatige of the Companies Commission and review t
regularly to measure progress

« Obtain feedback from stakeholders to assess thiewsrhent of goals and objectives

nese

- Evaluate other legislation and practices that magldr the realization of economic growth objectives
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Table 3: Operational Risk

e

l|n
d

y

Risk Area Likelihood | Impact | Risk Justification

3.a) Cultural differences with | H H H « The likelihood is high becaus

integrating CIPRO and OCIPE differences exist.

under the Commission will be a « The impact of “business-as-usua

constraint. would be high because it wou
prevent the organization from

Effort is not made to integrate the operating collaboratively, efficientl

two entities from the planning stages and effectively.

of the transition through the

implementation.

Plan for Mitigation / Elimination / M anagement

» Develop and communicate the Companies Commissgarnyimission and goals to all affected staff.

- Develop a change management plan to ensure allogegd and support infrastructure is aligned to |the
Companies Commission’s vision, mission and goals.
- Develop an organization-wide, harmonized, perforcearbased compensation strategy aligned to|the
Companies Commission’s goals.
3.b) Companies Commission | H H H « The likelihood of a lack of
employees understanding of new understanding is high because mpst
legidation. staff are not aware of the major
changes and the impact to their
Employees do not have a complete operations.
understanding of the Companies Bill « The impact is high because it could
to enable them to effectively and cause frustration among the
efficiently perform their function and employees (and customers) and
also act in an advisory/consultatiye hinder their ability to perform. As a
capacity to existing and potential result, the organization could
customers. experience staff turnover and
unsatisfied customers.
Plan for Mitigation / Elimination / M anagement

Develop a training strategy to include employeeslbtevels.
impact on their work; use different training deliyemechanisms to implement the training (i.e., ba job,

classroom training, train the trainer, coachindinen etc.).

Educate employees on the CompaniésaBd

3.0) Companies Tribunal

independence

The Companies Bill prescribes the

formation of a Companies Tribun
as a critical component of corporg
governance guided Commission
cores value of independeng
integrity, impartiality, etc.
Compromising the independence
the Tribunal would present a risk

M

Al
te
'S
e,

of
(0]

the Commission.

H

H

The likelihood of the lack of th¢
Tribunal independence is Mediu
as the Bill prescribes cleg
standards/rules of behavior a
consequences for their violation

The impact of the lack o
independence would be High as tl
would result in the loss of publi
and investor confidence thy
impacting the realization of polic
objectives and the Companies Bill.

Plan for Mitigation / Elimination / M

anagement

» Establish a stringent selection process for thbural to ensure proven, reputable, impartial mesbead the

Commission

» Develop processes to ensure Tribunal independsraxchieved and maintained

E:B\U

f
1

S

< mn °©
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Table 4: Market Risk

Risk Area

Likelihood

I mpact

Risk

Justification

4.a) Lack of market understanding of
new Companies Bill

Customers do not have a complg
understanding of new legislation.

M

pte

The likelihood is medium because

although some stakeholders weg

involved in the drafting of the neyw
some
areas.
Individuals or entities who were not
involved in the drafting process will

legislation, there is still
ambiguity  in certain

need to understand the BiIll
provisions and implications.

The impact of a

thus deterring potential customers.

Plan for Mitigation / Elimination / M

anagement

- Develop an external training strategy and plarefasting and potential customers.
- Develop an organization-wide, harmonized, perfortearbased compensation strategy aligned to

Companies Commission’s goals

lack of
understanding of the new Bill would
be high and could lead to confusion

the

in

e

4.b) Demand for products/services | M H H « The likelihood of significant change
deviates significantly from in demand for Commission’s
expectation products and services as a result
implementing the Companies Bill’
One of the policy objectives is Medium because potenti
underlying the Companies Bill is to customers, e.g., SMEs may find
encourage entrepreneurship  and forming a Company vs a Close
investments in  South  Africah Corporation more costly and
markets. A significant deviatioh complex.
from expectation will have an impact » The impact of significant changes
on growth objectives and demand would be Medium as the
Commission workload Commission would need to scale (Lp
or down) to accommodate th
changes.
Plan for Mitigation / Elimination / M anagement

Conduct a market segmentation study and use fintiinglevelop and implement a marketing plan for
Commission products and services; actively marketdfferings and registration benefits to potentisdtomers

e.g., SMEs.
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Table 5: Technical Risk

Risk Area

Likelihood

I mpact

Risk

Justification

5.a) Ability to support current and
future ICT requirements.

Enterprise-wide systems architectu
optimization for the implementatio
of the Companies Bill .

M

=}

The likelihood of the ICT
infrastructure’s inability to suppot
current and future requirements
Medium. Although the curren
system is already in the process
automating certain provisions (e.(
name reservations), the full scope
system requirements still needs to
developed and implemented.

The impact of the inability of the IC]
infrastructure to meet th
requirements would be High as
would result in inefficient operation

—

in

—

of

of
be

it
s

and a potential increase in customer

dissatisfaction due to

inaccuracies, etc.

delay

S,

Plan for Mitigation / Elimination / M

anagement

Develop and implement a strategy-based technoltayythat leverages technology to the fullest exparssible to
facilitate and automate processes associated métiCompanies Bill. Implement a comprehensive pris-wide
architecture (business, applications, data, secuaritd technical) to ensure an efficient and eféectenabling

function.

5.b) Availability of skills to support | H H H « The likelihood of a lack of skilleg

ICT systems. staff to perform the ICT
requirements is High due to higd

Lack of skilled ICT staff to support competition for these skills in th

current and future requirements [is market.

likely to impact the effective « The impact of a lack of ICT suppo

implementation of the Companies would be High as productivity log

Bill. would occur thus delaying th
achievement of the benefi
associated with the Companies Bi
implementation.

Plan for Mitigation / Elimination / M anagement

» Develop and implement a human resource strategypkamdto ensure the ICT function is able to recaumtl

retain talented staff.

« Conduct on-going systems and business relatedirtgaito ensure ICT staff can perform their functi

optimally.

D

=wn ® 0

on
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5 SERVICE DELIVERY OPTIONS

This section identifies and assesses the Commisssernvice delivery options, including
role, functions, core activities and values of thstitution, relationships between the
Commission, the dti and other prescribed entities.

5.1 IDENTIFICATION AND ASSESSMENT OF SERVICE DELIVE RY OPTIONS

Service delivery options for the Companies Comrorsswere evaluated based on
guidance provided by the National Treasury in @ude for Creating Public Entities at

the National Sphere of Government and other best practices. The National Treasury
guidance provides various options for assessing dtieantages of “agencification”
against other service delivery options.

As mentioned in Section 1.2, the dti is not establig a new public entity under the
Companies Bill but instead is setting up an insbttu that will offer and improve the
combined services of two existing public entiti€dfice of Companies and Intellectual
Properties Enforcement (OCIPE) and Companies amdldotual Properties Registration
Office (CIPRO). Additionally, the Companies Bill poetbes new functions, not
previously mandated in existing legislation.

5.1.1 Service Delivery Alternatives

To ensure that the service delivery options setetwesupport the establishment of the
Commission was most effective, the following altées were assessed:

Table 6: Alternative Descriptions

Alternative Description

Status Quo This alternative is simply maintainihg turrent environment based pn
OCIPE and CIPRO operating as separate entifibe alternative is not
viable due to Companies Bill prescribed mandate of combined services.

Commission  Partial This alternative assumes CIPRO and OCIPE migratindoCommissiorn
Functional Integration structure to deliver against the full mandate a& Bompanies Bill but
maintain their status quo structurekhis alter native is deemed not viable
as it does not leverage existing structures/functions and best practices
to deliver against the Companies Bill mandate.

Commission Full This alternative consists of CIPRO and OCIPE afigroptimally to deliver
Functional Integration against mandated functions and leverages best iqggactof similar
organizations and employing a combination of stjigtg i.e., combination
and sharing of services, effecting business procesgrovements
centralizing or decentralizing services, etthis alternative forms the
basis of the Commission service delivery model.
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5.1.2 Companies Bill Impact on Current Structures

The current environment consists of CIPRO and OCIpé&raiing independently within
CCRD, with OCIPE as a Directorate and CIPRO a traditigyen

Figure 5: Current OCIPE and CIPRO Organizations wi  thin DTI

Consumer and One of 8 DTI Divisions reporting to
Corporate Regulation the Minister through the Deputy
Division (CCRD) Minister and Director General
=
g Policy & Enforcement Regulatory
< Legislation & Compliance Services
o CIPRO and OCIPE
represent 2 of more |
entities that reside within |

CCRD

CIPRO
Trading Entity

OCIPE
Directorate

Implementation of the Companies Bill will have arpewxt on the current structures:

Figure 6: Current CIPRO and OCIPE Operating and Fu  nctional Alignments

CIPRO OCIPE
CIPRO
Board CD
CEO
Cg_rpolrate P Intellethlugll Education and Monitoring & Investigations
lvision roperty bivision Capacity Building Complaints 9
e Companies Unit e Copyright « Patents
* Close Corp Unit « Designs  * Trademarks
» Cooperatives Unit
Operations Infrastructure . .
Operations Infrastructure (dti)
N
ICT, Human Resources, Finance, Legal, Marketing &
Comm, Project Management Office, Security and
Facilities, Customer Service Center, Total Quality Mgmt
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Figure 7: Impact of Companies Bill on CCRD Structu re

Consumer and_ One of 8 DTI Divisions reporting to
Corporate Regulation the Minister through the Deputy
Division (CCRD) Minister and Director General
(2]
&
> Policy & Enforcement Regulatory
OE_’ Legislation & Compliance Services
CIPRO and OCIPE
represent 2 of more
OCIPE E CIPRO entities that reside within
N Y CCRD
hd

Prescribed in
Companies Bill
2008, Chapter 8,

Part A

Companies and Intellectual
Properties Commission

5.1.3 Functional Gap Analysis

The Companies Bill prescribes the Commission’s fions in Chapter 8, Part A, S186.
The functional gap analysis reviewed each subsediidhe functions to determine the
current organizations’ current compliance with tr@r@anies Bill requirements.

To determine the compliance level, a workshop waslected with OCIPE and CIPRO
managers/directors where participants reviewed a dagd analysis and validated or
justified the scoring. Each functional area wasdaitsing the following scale:

0 = Function does not currently exist
1 = Function exists but only delivered partially
2 = Function exists and delivered fully

A summary of the functional gap analysis is showrFigure 8; a detailed analysis is
contained in Appendix D.
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Figure 8: Functional Compliance

2 = Full Compliance

A

0 = Non-compliance

2.0 -
18 |
16 - 15
14 1

1.2 A 11 1.0

1.0 4 0.8 08

0.8
06 4 0.5

0.4 +

0.2 0.0
0.0

Avg Compliance Level

S187(2)  S187(3)  S187(4)  S188(1)  S188(2)  S188(3)  S188(4)

High-Level Function

High Level Functions Legend
Section | Provision
S187(2) | Enforce Companies Bill
S187(3) | Promote Reliability of Financial Statements
S187(4) | Registration
Reporting to Minister on Bill policy and legislatioand volume and nature of
S188(1) | registration and enforcement activities
Increase knowledge of the nature, dynamics andgablareness of company and|IP
S188(2) | law and promote public awareness
Liaise with any regulatory agency on matters of gmm interest and facilitate
S188(3) | information exchange
S188(4) | Commission may liaise with national anénnéational authorities

To determine the level of functional compliancetioé current organizations with the
prescribed functions, a gap analysis was condudid) workshop inputs for validation.
A summary of the results shows the status quo fumet@we only partially compliant with
the Companies Bill high-level functions, primardue to the new or enhanced functions
and also the constraints highlighted in the SWOTyasma

Table 7 provides a summary of the functional analffadings and recommendations.
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Table 7: Functional Gap Summary Findings and Recom

mendations

Key Findings

Key Recommendations

S 187(2) Enforce Companies Bill

« Limited dispute resolution mechanisms wijth

courts as the primary recourse.

Leverage and promote Companies Tribunal

facilitate dispute resolution with Legal Advisory

support.

Amend IP and Cooperative legislation to eng
Companies Tribunal to accommodate respeq
disputes.

« Monitoring and Compliance function exists
but is primarily reactive and decentralized
across OCIPE, CIPRO and within CIPRO.

+ Process and capacity constraints exist within
the compliance and enforcement functions
leading to limited companies investigations
(i.e., minority protection).

Consolidate capability and scale up function
include analytical and investigative competend
(e.g., accounting and business law).

tol

ble
tive

to
ies

Develop effective processes, tools and strategies f

proactive monitoring and investigations.

+ The legal function encompassing negotiation
through court appearances is primarily npn-
existent.

Develop full capability to support the full scope
the Commission’s offerings.

S 187(3) Promote Reliability of Financial Statements

« Function is non-existent and requines
monitoring patterns of compliance and
contraventions of financial standards &nd
making recommendations to the Financial

Reporting Standards Council (FRSC).

Develop capability in terms of people, processes

and systems with functional competencies focu
on accounting, particularly forensic accounting.

To optimize relationships with the
streamline/develop an advocacy and po
coordination function to ensure objectives
effectively met.

S 187(4) Registration

+ Registration function exists but not delivered
optimally; largely paper-based, data resides in
disparate systems, data is not always relighJe
highly centralized in Pretoria (>70% walk-jn
customers.

Process automation and decentralization initiat
are currently in process.

Implement and test Companies Bill requireme

(new and enhanced) prior to launching
Commission.

S188(1) Reporting to Minister on Bill policy and legidation and volume and nature of registration and

enforcement activities

+ Function currently exists in CCRD withe
CIPRO/OCIPE inputs.

Effective coordination will be required with CCR
and Specialist Committee on resource manage
issues.

Revised performance measures will ens

sed

FRSC,

icy
are
ves

nts
the

D
ment

ure

Commission alignment with strategic objectives.
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Key Findings

Key Recommendations

S188(2) Increase knowledge of the nature, dynamics and public awareness of company and IP law and

promote public awareness

Public education and awareness partialy
no

exists within OCIPE with
concerted/integrated program across OC
and CIPRO.

Research function does not currently e
within CIPRO and OCIPE.

Policy and legislation review function resid
in CCRD and is executed with CIPRO a|
OCIPE inputs.

Establish a Commission-wide public education

PE

« Establish a stand-alone Commission-wide rese
ist and analysis capability as a shared service; ptp
with specialized resources to support resex
requirements.

strategy.

es
nd Policy and legislation review will require effeati

coordination with CCRD.

and

awareness program as part of a broader compliance

arch
ula
arch

S188(3) Liaise with any regulatory agency on matters of common interest and facilitate information

exchange

Liaison on matters of common interest wi

regulatory agencies is partially performed management to encompass regulatory agen

within CIPRO and OCIPE.

Negotiations of agreements with regulatg
agencies, when performed, are on a case
case basis and long term relationships are
formalized.

Participation is proceedings and informati
exchange with other regulatory agencieg
only partially performed.

th Broaden, redefine and consolidate stakeho

among other stakeholders.
Dry
_by_
not

on
is

Ider
cies,

S188(4&5) Commission may liaise with national and international authorities

Liaison with international authorities withe

similar functions exists in a limited capacit
particularly within the intellectual propert
capability, e.g., WIPO.

Referrals to regulatory agencies conce
related to their respective legislation &
performed partially by CIPRO and OCIPE.

Capacity will need to be enhanced to include o
authorities e.g., Interpol,
international bodies, etc.

referrals (e.g., Competition Commission, SAHR
IRBA issues).

« Enhance coordination and formalize relationsh

her

country bi-laterals,

« Enhance function through proactive monitoring and

RS,

ips

with other regulatory agencies.

5.1.4 Companies Bill Impact on Current

Processes

In addition to the functional gap analysis, a psscend procedures gap was also
conducted to ensure new or enhanced requiremasiisgafrom the Companies Bill were

identified. A review of the entire Bill
follows:

against cent processes was conducted and as

1) New processes: these would require new processes developed and may

need new forms.
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2) Enhanced processes: these would require currecégses to be amended and
possibly enhanced forms.

3) Current processes: these would require some new ftonie developed or
current forms adapted.

These process requirements will be incorporated timoe-CIPRO initiative with joint
CIPRO and OCIPE participation to encompass all Comegalill requirements. This
business case incorporates the implementationesfetlactivities as a critical milestone
for the Commission’s establishment.

5.2 CONCLUSION

Based on the functional gap analysis, it is evidiwatt the Commission presents an
opportunity for CIPRO and OCIPE to align optimally tleliver against prescribed

functions. As a result, the service delivery optiloat entails full integration of functions

within the Commission is strongly recommended witk Husiness case.
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6 CORPORATE GOVERNANCE

This section takes into account the results of SWHD@ functional gap analyses to
propose the optimal functional alignment necessamgffectively meet the requirements
of the Companies Bill. The functional alignmergalncorporates results of a high-level
desk top assessment of organizations performindasifanctions. Additionally, human

resource requirements are also identified.

6.1 LEGISLATED ENTITIES

The Companies Bill prescribes the roles, functiawse activities and offerings of the
Commission as depicted in Figure 9.

Figure 9: Commission Mandate, Core Values, Objecti

ves and Functions

Companies and Intellectual

Properties Commission

Reports to Minister

through Director
General

Mandate
To administer the
requirements of the Act
with respect to companies

7~

Core Values
« Independence
* Impartiality
« Effectiveness
« Integrity
Prescribed in Commission
Bill, Chapter 8, Part A, 185

4

Objectives
« Efficient and effective registration of

companies and other entities under
Commission jurisdiction

« Registration of intellectual property rights
« Maintenance of accurate registry

» Promotion of education and awareness

« Efficient and effective administration of the
Commissions Act

« Promotion of compliance with the Act and
pertinent legislation

Prescribed in Commission Bill, Chapter 8,

Part A, 186

Eunctions
» Promote voluntary dispute resolution
« Receive or initiate investigations into
complaints
» Ensure prompt and proper investigations
» Monitor compliance with Act
« Refer alleged offences to relevant
enforcement organizations, e.g., NPA, courts,
Ombud, etc.
» Promote reliability of financial statements
« Establish and maintain companies register
« Effective and efficient registration of
companies, intellectual property rights and
other entities under the Companies
jurisdiction
* Reporting on Commission volume and
nature of workload activity
+ Conduct research on mandate
» Promote public awareness of Act
« Liaise with other regulatory agencies
Prescribed in Commission Bill, Chapter 8
Part A, 186

4
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The Companies Bill also prescribes key entitiedicali to the functioning of the
Commission as shown in Figure 10.

Figure 10: Prescribed Commission Entities

@

Companies and Intellectual Independent Organs of
Properties Commission State

Alternative dispute

- Tribunal resolution
Commissioner

B
Regulation of affected
. l Take Over Panel -
Deputy Commissioner transactions

Issuance of
standards

Financial Reporting
Council

Advice Minister on:

Specialist Committees 1. dti policy & laws
2. Commission resources

The working relationships between the independerarm@f state and the Commission
as well as the Commission and the dti will be estébli with the Companies Bill

regulations. The Bill does not mandate the orgdimizal structure against which the
Commission should deliver the prescribed functions.

L

6.2 ORGANIZATIONAL BEST PRACTICES

To serve as a starting point for developing altewveaorganizational structures, a high-
level desktop review of functions was conducted ef @mmpetition Commission (South
Africa), South African Revenue Service (SARS), IntéfRavenue Service (USA) and
Securities and Exchange Commission (USA), CompetitBmmmission (Malaysia),
Federal Trace Commission (USA), Competition Commisgjimdia). The common
denominators across these commissions were:

- Enforcement (mainly investigations and inspections)
«  Compliance

- Complaints

- Legal Services

« Policy Planning

« Research and Analysis

- Public Affairs

« Registration (specific to Companies Commission)
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To further inform the structures, the SWOT and fiom@l gap analysis were heavily
relied in addition to best practices related to aoigational effectiveness, e.g.,
optimization of functional value chain, shared g3, etc.

6.2.1 Functional Clusters

Figures 11-13 represent the functional clusterstheil proposed high-level functions.

Figure 11: Customer Facing: Business Units

= Establish and maintain appropriate
registers as defined by relevant Acts
for Companies, Closed Corporations,
Cooperatives, Trademarks,
Copyrights, Patents and Designs

= Receive and deposit registration
documents in appropriate registry

= Disclosure of relevant documents to
public (e.g., to public, state
departments, regulatory bodies, etc)

= Assisting customers with registration
services

= Provide quality customer interface

= Leverage Compliance public
education function for content and
Legal Advisory for interpretation

Foster compliance with Companies,
Close Corporations, Cooperatives
and IP laws through

v' Public education and awareness
v Monitoring and sensing

(including issuance of
compliance notices)

Escalate egregious violations to
Enforcement

Ensure implementation of Financial
Reporting Standards

Leverage Legal Advisory function for

interpretation of compliance related
matters

Conduct investigations of Companies,
Closed Corporations, Cooperatives
and IP law violations

Enforce compliance notices
Promote voluntary dispute resolution

Refer alleged offences to Companies
Tribunal/courts and other regulatory
agencies (liaise with Legal Advisory
function) on prosecutions

Figure 12: Customer Facing: Shared Services

: : . Advocacy, Policy Coordination
Research and Analysis Legal Advisory Services and Stakeholder Management

Conduct research relating to
Commission’s mandate and
occasionally publish results

Support business units with
specialized research/analysis to
facilitate decision making

Promote voluntary dispute resolution
(e.g., representing/escalating issues
to Companies Tribunal)

Support business units with
interpretation of Act or alleged
contraventions (e.g., preparing
cases for prosecutions or referrals to
other regulatory agencies)
Represent Commission in Takeover
Panel

Assist in the negotiation and
concluding undertakings and court
orders

Coordinate liaison efforts with
national and international authorities
(establish necessary agreements,
e.g., SLAs, MOUs)

Facilitate information sharing with
regulatory agencies

Review current Companies, IP,
Cooperatives, Closed Corporation
policy and legislation and coordinate
developments with CCRD and
Special Committee
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Figure 13: Internal Facing (Operations): Corporate Services

Internal Operations (Corporate Services)

= Human Resources (including Training) » Compliance Audit & Risk
= Finance « Security and Facilities
= ICT

¢ Strategic Services
= Legal

Note: Leverages CIPRQO's current structure but includes an internal Legal function

6.2.2 Proposed Organizational Structure

The resultant high-level organization structureiwsat from the functional clusters is

depicted in Figure 14. The Commissioner may craatExecutive Committee to include

the cluster heads, including critical internal aogie functions, e.g., CFO and CIO. This
business case recommends an executive level podtioeach of the seven clusters
shown in Figure 14.

Figure 14: Proposed Commission Organization Struct ure

Commissioner

Deputy

s Comms & PR
Commissioner
1 1
Advocacy,

Legal Policy
Registration Compliance Enforcement Research. and Advisory Coordination Corpt_)rate
Analysis ) Services

Services & Stakeholder
Mgmt

6.2.3 Human Resource Requirements

Based on the situational and functional gap amglyaihigh-level review of required

competencies was conducted to determine additi@uplirements for the Commission
structure. A detailed skills audit currently bejrgpared by the dti was not available by
the time of drafting this business case. An in-deqgview of existing competencies
against Commission requirements is a recommendéestome of the Commission’s

implementation plan.
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For this business case, a draft report indicatungenit competencies proved invaluable
for developing the initial requirements. The régmovides an indication of the existing
competencies within CIPRO:

Table 8: CIPRO Staff Competencies
Specialization Number Per centage
Accounting 9 2%
Auditing 2 0%
Commerce 14 3%
Communications 8 2%
Company Law 3 1%
Computer Studies 6 1%
Developmental Studies 1 0%
Human Resource 21 5%
ICT 1 0%
Law 32 8%
Leadership 1 0%
Less than Matric 51 12%
Logistics 1 0%
Management 3 1%
Matric 244 57%
Philosophy 1 0%
Policing 1 0%
Psychology 7 2%
Public Management 7 2%
Research 1 0%
Science 1 0%
Secretarial 9 2%

While similar data is not readily available for OEILP the predominant staff
competencies are in law enforcement, business lave@amdnerce. Additionally, 23% of
OCIPE staff are Director-level and above versus &8tyfor CIPRO which is reflective
of their respective functions.

Registration (including Customer Management): The registration function is
performed by ~260+ staff while Customer Interfacppsut accounts for ~109. Both
functions comprise ~65% of CIPRO’s staff complememtd are predominantly
production staff. No incremental requirements aredeen with this function although
ICT implementation and business improvement agtiwiare expected to have an impact
on staff deployment in the future.

Compliance: The Compliance function is defined broadly by pabdéducation and
awareness (to promote compliance) and monitoring @mdplaints handling. It is
recommended that the CIPRO name reservation funotigrate to the Registrar’s office
and consultations occur with the Legal Advisory fimtias necessary.
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The OCIPEMonitoring and Complaints function is currently comprised of the following
OCIPE positions: 1 Director, 2 Deputy Directors, 4 Assit Directors and a vacant
Team Assistant position. Because of capacity camssy, this staff primarily focuses on
intellectual property monitoring and would need tpand the capability to include

Cooperatives, Companies and Close Corporations. a Atinimum, an additional 6

Director-level positions will be required to suppatrrently neglected areas and
expanded requirements, i.e., financial forensiB&cause financial forensic capabilities
are a scarce resource, it is envisioned that thdyimtially be a shared Commission

resource until scale is achieved. As needs dewwleptime, additional monitoring may
be required by intellectual property domain (iRatents, Trademarks, etc).

Public Education and Awareness is conducted by the OCIPE function utilizing 1
Director, 2 Deputy Directors and assisted by 2 Assisfinectors. Because the
expanded mandate, this function will need to beeiased significantly to ensure nation-
wide coverage. It is recommended that over the seowf the next three years, the
Commission deploy 2 senior staff per province (&8fsto ensure comprehensive, in-
depth and focused coverage. This function will almdrate closely with the

decentralization program for maximum effectiveness.

Enforcement:  This function is currently performed by OCIPE witlstaff complement

of 13 (4 Directors, 5 Deputy Directors, 2 Assistant Bioes and 1 Team Assistant). This
function is currently limited to company investigets and because of the mandated long
approval process for investigations under the CongsaAct, the average investigation
turnaround time impacted on the workload.

With the Companies Bill, the team should be pregpdoehandle an increased and more
intense workload with expanded responsibilities taoempass Cooperatives, Close
Corporations, intellectual property and the varigmes of companies (e.g., external and
international, listed and unlisted, multinationalsd local conglomerates, etc.). Highly
skilled and experienced competencies will be requite effectively perform this
function, i.e., forensic accountants and analytcababilities in international business
law, law commerce, etc. An additional 6 Directors &éhdDeputy Directors are
envisioned resulting in a total staff complemen2®fover the next 3 years.

Research and Analysis:  This is a new function that will need to be estalgdh
Because this is a shared function, it is recommenti@at the composition of staff
includes multiple disciplines as well as scarcelskilat can benefits the organization. At
a minimum, the function should include competendredinancial forensics, business,
economics and commercial law. The initial recomméndas for 1 Director, 1 Deputy
Director, 1 Assistant Director and a Team Assistarttis Tunction can also contract out
specialized research needs to manage capacityuatitlyq
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Legal Advisory Services:  The current legal advisory function (Compliance)hivit
CIPRO primarily performs services related to annwedurns compliance, name
reservations and objections. The Companies Bdlumes an expanded function that
requires additional legal competencies, e.g., mutsens, negotiations and concluding of
undertakings and consent orders, alternative dispegolutions, court and Companies
Tribunal representations, etc. This function ivigioned to be a shared service to
support the business units. While the projectetklwad is difficult to predict, the initial
recommendation is for 3 Directors and a Team Asdistan

Advocacy, Policy Coordination and Stakeholder Manag  ement: This function is
highly decentralized within OCIPE and CIPRO and idgered in a case by case basis
by the business units. Establishing a dedicatedctsire to perform the prescribed
functions will lead to organizational efficienciesdaeffectiveness. At a minimum, it is
recommended that 3 Directors and Deputy Directorsmatigo the Public Sector, Private
Sector and International be considered to formahese functions.

Corporate Services: In terms of human resources, an increase in stafin not
anticipated; however, incremental ICT costs for eysimodifications to accommodate
Commission requirements will be included in the bess plan.

Table summarizes the incremental requirements (sté#) to be included in the
business plan, phased in over 3 years.

Table 9: Human Resources Incremental Requirements

Function Level 2010/11 2011/12 2012/13 Total
Registration Executive 1 1
Compliance Executive 1 1
Monitoring & Sensing Sr Manager 3 3 6
Public Education & Awareness Sr Manager 3 3 2 8
Manager 3 3 2 8
Total 10 9 4 23
Enforcement (Investigations) Executive 1 1
Sr Manager 2 2 2 6
Manager 3 3 3 9
Total 6 5 5 16
Research & Analysis Executive 1 1
Sr Manager 1 1
Manager 1 1
Analyst 3 2 2 7
Total 6 2 2 10
Legal Advisory Services Executive 1 1
Sr Manager 2 1 3
Total 3 1 0 4
Advocacy, Policy Coordination & Stakeholder Mgmt Executive 1 1
Sr Manager 2 1 3
Manager 2 1 3
Total 5 2 0 7
Corporate Services Executive 1 1
Total 32 19 11 62
Cumulative Total 32 51 62
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7 COMPANIES COMMISSION BENEFITS

This section identifies the potential social andremmic benefits resulting from the
Companies Commission.

7.1 BENEFITS ASSESSMENT

Implementing the Commission will result in the reation of qualitative and quantitative
benefits within the Commission and also externallfdecause the Companies Bill
provides for the combined and improved servicesOGIPE and CIPRO, including
expanded functions, the Commission will be well posgd to have an impact on the
economic at large.

Socio-economic benefits realization will be measurederms of how effectively the
Commission delivers against the strategic policyectiives which are intended to
promote “economic growth, employment, innovationabgity, good governance,
confidence and international competitiveness”. Thkowing section assesses the
benefits in terms of the Companies Bill policy altjees:

- Encourage entrepreneurship and enterprise develdpme

- Promote innovation and investment in South Africa

- Promote efficiency of companies and their managémen

« Encourage transparency and high standards of aiggovernance
- Make company law more harmonious with internatioresst lpractice

7.1.1 Encourage Entrepreneurship and Enterprise Dev  elopment

In South Africa, the private sector contributes ~80Ptotal employment, with small and
medium sized enterprises (SMEs) accounting for ~4#%mployment in the formal
economy. Additionally, there is an estimated 2 iomllof informal business operating
across the countdy. A survey conducted by AfriScope in Gauteng provineesaled
SME’s had very limited knowledge of the registratigmocess and associated benefits.
Of the registered entities, the overwhelming busives$scle was the closed corporation.
A review of the CIPRO database confirms this prefezemdith close corporations
comprising ~78% of the total registered entities.

Implementation of the Companies Bill will present@pportunity to promote companies
as vehicles for development through several means:

- Enhanced public education and awareness. Succesgildmentation of this
function nation-wide, coupled with the Commission&centralization program
has the potential to convert more business fromrtfegmal sector to the formal
sector and close corporations to corporations.aBse the close corporation will
no longer be a choice for business incorporatidw value proposition of
establishing a company will need to be articulated.

1 FinScope. Small Business Survey Gauteng 2006, p.10.
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- Simplified processes for establishing companiesavitourage entrepreneurship,
i.e., electronic filing of documents, simplified MOflexible company naming
options, etc.

7.1.2 Promote Innovation and Investment in South Af rica

Promoting innovation and investments in South Aftiee potential benefits in terms of
job creation and skills development. While Southrigdf has a conducive and open
investment climate, the Commission’s role has theemtial to further increase
innovations and investments through:

- National and international public awareness of them@ission’s service
offerings and associated benefits.

- Reducing the registration burden on foreign comgmimvesting in South Africa
(e.g., under the Companies Bill, foreign compangs use their home registration
office for registration purposes in South Africa).

- Ratification of international intellectual propertyeaties providing more cost
effective means of filing applications.

- Increase in investor confidence arising from enkdrimplementation of business
best practices and corporate governance with thenpal to increase company
growth or sustainability.

7.1.3 Promote Efficiency of Companies and their Man  agement

The Commission will be enabled by the Companies ilpromote the efficiency of
companies, including their management:

- Promotion of sound business principles and practide enable companies to
manage and plan more proactively for the future ettsure growth and
sustainability.

- Promotion of electronic filing (and storage) of dotents has the potential to
reduce compliance costs, particularly storage el costs.

«  Company administered business rescue proceedihgsitsia the Companies Bill
will potentially reduce costs associated with judigidministration of companies
in financial distress.

- Simplified and expedient mergers and acquisitionscgss facilitated by the
Takeover Panel will allow for shareholder resoluti@amsl provide protection to
dissenting minority shareholders.

7.1.4 Encourage Transparency and High Standards of =~ Corporate Governance

Encouraging openness and best practice corporaterrggmce will potentially provide
benefits related primarily to reduction in fraudtlactivities and abuse:

- Caodification and disclosure of directors’ dutiesdaremuneration will ensure
active leadership of companies potentially leadongrowth.

- Disqualification of delinquent directors and greas@areholder involvement in
corporate issues will protect shareholders and tidigofrom abuse.

- Active monitoring of compliance and enforcement oihttaventions has the
potential to detect early stages of fraudulent g,
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- Leveraging the Companies Tribunal for dispute netsmh has the potential to
reduce individual and corporate costs associatddfawmal court proceedings.

7.1.5 Make Company Law More Harmonious with Interna  tional Best Practice

Through research and analysis, the Commission ailelthe potential to stay abreast of
developments in company law and either adopt ooauige to suit South Africa’s needs:

- Harmonization provides for a predictable company k&gime and increases
investor confidence.

- Leveraging best practice will also minimize the sastsociated with creating and
administering company laws.

The above potential benefit areas will need to benitared closely to ensure their
realization.
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8 PERFORMANCE MANAGEMENT PLAN

This section proposes the Commission’s performamaeagement plan which includes a
coherent Results Based Management (RBM) framewodesaription of the proposed
monitoring and evaluation system, a list of releabhd verifiable indicators and methods
of data collection and analysis.

8.1 CURRENT ORGANIZATION PERFORMANCE MANAGEMENT

CIPRO and OCIPE currently use the dti's performan@magement system which is
guided by the Public Finance and Management Act (lRF&hd Treasury Regulations
related to strategic planning. These legislatequirements are applicable to all
government departments and include agencies suchP&X0 and other public entities.

While the framework and guidelines are legislated RIiyMA and Treasury, each
department/agency is responsible for identifyirsgtéirgeted outcomes, key performance
indicators, methods for collecting and analyzingadand information and corrective
actions, if required. Additionally, each institutisraccounting officer is responsible for
establishing procedures to facilitate performanoaitoring and evaluation.

Given the requirements above, a review of the cu@€IPE and CIPRO monitoring and
evaluation system was conducted to assess whethergapg or improvement
opportunities exist that could be improved under@ommission structure.

The main finding was that both organizations folldve tprescribed guidelines with
OCIPE reporting as a directorate within dti and CIP&0a trading entity through dti.
Because of its trading entity status within dti, R(® has an established MOA with the
dti that outlinesinter alia, CIPRQO’s strategic objectives and reporting requests.

While the CIPRO organizational performance systerbaised on strategic goals, these
are primarily operationally focused:

« To ensure that CIPRO provides value-added effectind efficient service
delivery

- To implement new relevant legislative changes
To establish and entrench enterprise governance

« To establish and ensure broad geographical acc&3$¥RO services

While these measures are invaluable to the entiy&ations and immediate priorities, it
is important to broaden them to include externglamt.

OCIPE’s strategic priorities reveal a more exterfedus, primarily due to its core
functions and operating environment within the dti:

Develop and maintain partnerships with relevant stakkers
- Create awareness of intellectual property and cognjzavs
Contribute to the acceleration of entrepreneuxtvdies
- Foster relationships with SADC regulatory bodies
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8.2 PERFORMANCE-BASED MANAGEMENT FRAMEWORK

A quality performance management system will enahle €ommission to monitor
results of activities, track progress, make infalmaecisions and also serve as a
communication tool for internal and external stakdhrs. The performance-based
management plan will provide a multi-dimensionalspective and metrics that reflect
customer and stakeholder needs and expectationstetirto the satisfaction of strategic
objectives.

With migration to the Commission, CIPRO and OCIPE wiélve the opportunity to
implement an integrated performance managemenerayshat will ensure effective
administration of the Companies Bill. The followisgction proposes the establishment
of a robust performance management system thainked to the Companies Bill
strategic policy objectives and hence dti’s broaleategy. Figure 15Error! Reference
source not found. provide a framework for establishing a performahased
management plan based on the following components:

. Strategic Policy Objectives (SPO),
- Key Performance Area (KPA) and
- Key Performance Indicator (KPI)

- Key Output Indicator (KOI)

Figure 155: Strategic Policy Objectives

Mandate
Companies Bill
SPO 1 SPO 2 SPO 3 SPO 4 SPO 5
Encourage Promote innovation Promote efficiency Encourage Make company law
entrepreneurship and and investment in of companies and transparency and more harmonious
enterprise South Africa their management high standards of with international best
development corporate practice
governance
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Figure 166: Strategic Policy Objective 1

SPO 1

Encourage
entrepreneurship and
enterprise development

KPA 1.1

Procedures for
creating new
companies

simplified

KPIs/KOls

KPA 1.2

Costs associated with
establishing and
maintaining companies
reduced

» Decrease of procedures
required to register businesses
and intellectual property

» Decrease of days required to
register businesses and
intellectual property

* Increase of registrations filed
electronically

* Increase of registrations lodged
from decentralized locations.

* Increase of decentralized
locations (KOI)

« Increase of available public
computers supplied by the
Commission (KOI)

KPIs/KOls

KPA 1.3

Use of formal
business vehicles by
enterprises

enhanced

» Average decrease of costs as
a percent of company turnover

 Average decrease of annual
return fee as a percentage of
company turnover

» Decrease in no. of audits
conducted

 Decrease in no. of
independent reviews conducted

« Introduction of new
regulations to reduce average
costs as a percentage of
company turnover (KOI)

KPIs/KOls

« No. of business and
intellectual property
registrations lodged with the
Commission

« No. of companies converted
from the informal to formal
sector

« No. of annual returns lodged
with the Commission

« No. of close corporations
converted to companies
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Figure 177: Strategic Policy Objective 2

SPO 2

Contribute to promote
innovation and investment
in South Africa

KPA 2.1

Public education and
awareness improved

KPls

KPA 2.2

Registration process of
foreign businesses and
intellectual property
investing in South
Africa improved

KPA 2.3

Investor satisfaction
Increased

* No. and type of stakeholders
reached

* Level of knowledge, and
appreciation, of legal and
regulatory framework by
category of stakeholders

* No. of dissemination /
promotion workshops,
conferences and seminars
conducted by the Commission
(KOI)

* No. of legal and regulatory
education and awareness
delivery mechanisms offered by
the Commission (KOI)

KPIs

* No. of foreign companies
using their home registration
office for registration in South
Africa

* No. of international promotion

initiatives taken by the
Commission (KOI)

KPIs

* Level of investor satisfaction
with commission services

« No. of surveys conducted to
assess Investor satisfaction
(KOl
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Figure 18: Strategic Policy Objective 3

SPO 3

Efficiency of businesses
and their management

Sound business and
financial principles
and practices
promoted to all
business vehicles

KPIs

¢ Percentage increase of
business vehicles submitting
compliant financial statements

« Percentage increase of
business vehicles keeping
accounting records

« Percentage increase of
business vehicles with developed
business plan

« No. of public education
programs/workshops focused on
business principles and practices
(KQI)

* Number of business education
delivery mechanisms offered by
the Commission (KOI)

* No. of mergers and
acquisitions by industry and
locale

« Average turnaround time for
mergers and acquisitions by
industry/turnover

* No. of mergers and
acquisitions referred to
Takeover Panel and
Competition Commission (KOI)

Improved
KPA 3.1 KPA 3.2 KPA 3.3
Mergers and Use of ICT for
acquisitions simplified business
management
enhanced
KPls KPls

» Percentage increase of
companies utilizing ICT to
manage their businesses

* Number of research activities
undertaken to assess ICT
literacy
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Figure 19:

Strategic Policy Objective 4

SPO 4

Transparency and high
standards of corporate
governance encouraged

KPA 4.1

Prompt disclosures to
changes in
governance

structures promoted

KPIs

KPA 4.2

Business and intellectual
property compliance
monitored and
contraventions enforced

KPIs

* No. of business director updates

* No. of requests to access
shareholder registers

« Accuracy of physical location of
company

¢ No of initiatives taken to
promote good corporate
governance (KOI)

* No. of corrective actions taken
due to non-compliance by
business vehicles

* No. and nature of cases referred
for investigations

* No. of cases resolved through
alternatives dispute mechanisms
* No. of cases referred to
Companies Tribunal or courts

« No. of initiatives taken to
educate and prevent non-
compliance (KOI)
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Figure 18: Strategic Policy Objective 5

SPO 5

Make business and
intellectual property law
more harmonious with
international best practice

KPA 5.1 KPA 5.2
Research on Stakeholder
developments in relationships and
business and policy coordination
intellectual property enhanced
laws
KPIs KPIs
« Published papers on business « No. and types of strategic
gnd intellect_ual property trends partnerships formalized
in South Africa « No. and types of policy and
+ Recommendations for legislation coordinated with other
amendments to business and governmental entities
intellectual property laws « No. of information sharing
* No. of recommendations for workshops, sessions, seminars
amendments to business and conducted with other regulatory
intellectual property laws agencies

implemented

« International ranking of South
Africa in business and
intellectual property registration

The Commission’s organization performance managerusction will be responsible
for collaboratively validating and establishing thPA’s, KPI's and KOI's with
applicable functions, including establishing basedi and targets. To ensure
comprehensive, useful and quality metrics are é&steal and collected, a sample
Indicator Information Reference Sheet is attached as Appendix F for the Commission’s
use.
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9 IMPLEMENTATION PLAN

This section proposes the implementation planHerGommission and was developed in
collaboration with an integrated Commission implatagon team comprised of CIPRO
and OCIPE participants.

9.1.1 High-Level Plan Assumptions
The implementation plan assumes the following:

- Enactment of the Companies Bill in March 2009.

- Commission will be operational by mid-June 2010.

- Regulations will be approved in 2009.

- Concurrent ICT implementation projects will be darp

Figure 1 depicts the high-level implementation pl&more detailed plan is contained in
Appendix E while a Microsoft Office Project Plan usmder the custodianship of the
Commission’s implementation team.

Figure 21: High-Level Implementation Plan
CY2009 CY2010
Business

Case
Submission

Human Resources
Guidelines
Development

Communications and Branding

Public Education and Awareness of Companies Bill

Human Capital Planning and Change Management

Process and Technology Planning and Implementation

Organizational Design and Implementation
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9.1.2 High-Level Milestones
This section provides an overview of the high-lewédestones:
9.1.2.1 Human Resources Guidelines Development

Following submission of the business case, the Cission will need to engage with the
Department of Public Service and Administration M to seek guidance and support
in terms of labor relations and CIPRO and OCIPE leyge migration to the
Commission. At a minimum, the Commission will neechuman resource guidelines in
the following areas:

«  Human resource management
- Position management

- Payroll system

- Pension administration

- Leave system

- Labor relations

This milestone is expected to last 2 months.

9.1.2.2 Communications and Branding

This milestone involves development and rolloutld Commission’s communications
plan and constitutes the following activities:

- Identification of the communication audiences (ing& and external)
- ldentification of communications channels

- Development of communication channels and protocols

- Delivery of messages

- Design and development of Commission brand

« Rollout of Commission brand

This milestone will occur throughout the planningdaimplementation phases of the
transition.

9.1.2.3 Public Education and Awareness of the Companies Bill

This critical milestone will occur concurrently Wwithe communications task and will
provide more in-depth content on the Companies ila variety of audiences. The
milestone will comprise of the following high-levattivities:

- Development of the initial public awareness andcation strategy
- Delivery of initial workshops, seminars, etc. or thompanies Bill

This milestone will occur throughout the planninglamplementation phases and will be
incorporated as an on-going capability within tr@enission.
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9.1.2.4 Human Capital
Using guidance developed in 7.1.2.1, this milesteilleinclude the following activities:

- Finalize skills audit

- Finalize human resource requirements

- Develop human capital management strategies, pslamd procedures
- Develop skills development strategies and plans

- Develop change management plans

- Implement HR and recruitment plans

- Implement change management plan

The development activities are estimated to lastodiths while implementation will be
an ongoing activity.

9.1.2.5 Process and Technology

This activity has already commenced and is beirgadpeaded by a recently integrated
Commission implementation team (CIPRO and OCIPHhe implementation team
reviewed the Companies Bill and documented its chpm the current operational
processes and procedures, including ICT:

« Develop and document new processes and procedures
- Develop ICT requirements to support impacted preees
Develop ICT systems to support requirements

- Train staff on new processes

The development activities are ongoing and willpgeeformed with the goal of having
critical functions operational prior to Commissiestablishment.

9.1.2.6 Organizational Design and Development

The initial planning for this milestone is a compah of this business case. Various
activities will need to occur prior to the Commasiollout; specifically:

- Finalize and communicate Commission structure
- Establish new structures and functions

- Refine organizational performance management

- Implement performance management plans

- Develop product and service fee structure

« Implement new fee structures

- Develop new policies, processes and procedures

The development activities should be completedrpwoCommission implementation.
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10 FINANCIAL PROJECTIONS

This section presents that financial projectionsoemted with the Commission
establishment.

10.1.1 Business Model

As mentioned in the situational analysis, OCIPE @BRO currently utilize different
models to deliver against their respective manddi#BRO operates as a self-funded
entity while OCIPE does not generate revenue. #althlly, some components of
CIPRO do not generate enough revenue to fund thairdate but do provide services
that advance the public good (e.g., Cooperatives).

Migration to a Commission structure with expandedctions that will not directly
generate revenue means the Commission will needplmre other sources of revenue to
support mandated functions. Section 3.1.2.3 sunmnzesri the findings and
recommendations associated with the business model.

10.1.2 Commission Financial Requirements
The Commission’s budgetary requirements are base¢keofollowing assumptions:

- Government salaries for additional staffing requieats are based on the top end
of the DPSA salary scale (DPSA will provide guidanon compensation
parameters as specified in the implementation dguoe®

«  Human resource requirements for incremental stedf leased on functional
requirements and current gaps

« Human resource requirements for the prescribedtifums are derived from the
Companies Bill

- Current year costs were escalated by 8.1% (Jar20@§ CPI)

- Contractor costs are based on historical costeodar quotes

- Non-labor operating expenses are estimated at 3@¥hployee compensation

- CIPRO's future facility, planned to accommodate 6-88aff, will be adequate for
the Commission staff in the short term

Human resource requirements consist of 3 primanypaments:

« Current CIPRO and OCIPE staff

« Incremental Commission staff

- Prescribed entities staff (Commissioner, Deputy @dssioner, Tribunal,
Financial Reporting Standards Council)

Table 10 depicts a summary of the human resouperesments phased in over a period
of three years. Detailed requirements are cordaiméppendix H.
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Table 8: Human Resource Requirements-Commission an  d Related Institutions
(Summary)

Current Organization 2009/10
CIPRO 587
Filled 547
Vacant 40
OCIPE 31

Filled 28

Vacant 3

Total OCIPE & CIPRO 618 0\_
Commission 2010/11 2011/12 2012/13 Total
Current Staff 618
Incremental 32 19 11 62
Commission Cumulative Total 650 669 680 680
Commissioner and Deputy 2
Commissioner and Deputy Cumulative Total 2 2 2 2
Tribunal 10 4 - 14
Tribunal Cumulative Total 10 14 14 14
Financial Reporting Standards Council 9 4 - 13
FRSC Cumulative Total 9 13 13 13
Takeover Panel No additional requirements
Specialist Committees No additional requirements

10.1.3 Commssion Budget Implications

The Commission’sncremental requirements delineated by investment (one-tinme) a
recurring costs are shown in Table 11. A detabbegbkdown of costs is provided in
Appendix H. The Commission related costs are pmhaseover four years with
investment costs occurring prior to Commission &uto ensure operational readiness.
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Table 9: Financial Requirements-Commission and Rel  ated Institutions (Summary)

Labor, Investment and Non-Labor Operating Expenses: Constant Rand

Cost Element 2009/10 2010/11 2011/12 2012/13
Investment

Contractor 10,450,000 1,175,000

Total Investment 10,450,000 1,175,000 - -
Recurring

Commission Staffing 26,371,792 41,533,103 50,478,881

Commissioner & Deputy 2,748,111 2,802,621 2,861,547

Companies Tribunal 12,139,410 17,043,282 17,401,621

Financial Reporting Standards Council 10,518,821 15,390,547 15,714,137
Total Recurring - 41,259,313 61,379,006 70,742,049
TOTAL Investment & Recurring 10,450,000 42,434,313 61,379,006 70,742,049
Recurring Cumulative minus Investment 41,259,313 102,638,319 173,380,369

Labor, Investment and Non-Labor Operating Expenses: Inflated Rand at 8%

Cost Element 2009/10 2010/11 2011/12 2012/13
Investment

Contractor 10,450,000 1,270,175 - -

Total Investment 10,450,000 1,270,175 - -
Recurring

Commission Staffing 28,507,908 48,533,965 63,765,652

Commissioner & Deputy 2,970,708 3,275,034 3,614,747

Companies Tribunal 13,122,703 19,916,115 21,981,979

Financial Reporting Standards Council 11,370,845 17,984,793 19,850,325
Total Recurring - 44,601,318 71,725,113 89,362,378
TOTAL 10,450,000 45,871,493 71,725,113 89,362,378
Recurring Cumulative minus Investment 44,601,318 116,326,430 205,688,809

Investment costs are estimated at R10.5M in 200¥Hh0 relate to organization
transformation activities, including systems anocgisses.

Total Commission-related recurring costs, adjustednflation, are estimated at ~R45M
in 2010/11, increasing to ~R116M in the second .yedihe Commission structure,
including the prescribed independent organs oéstatassumed to reach full operational
capability in 2012/13 with a steady state increrakobst of R206M (inflated).

Table 12 presents potential funding sources foQibiemission and related institutions.
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Table 10: Potential Commission Funding Sources

Cost Element

Investment

Recurring
Commission Staff (Incremental)
Commissioner & Deputy
Companies Tribunal
Financial Reporting Standards Council
Takeover Panel
Specialist Committees

Short-Term
2009/10

CIPRO Retained Earnings

n/a

Medium Term
2010/13

Commission
Commission
DTI

DTI
Self-funded
Self-funded

Long Term
2014-

Commission
Commission
DTI

DTI
Self-funded
Self-funded

The Commission is expected to be self-sustainiog fmception based on the following
assumptions:

1) Regulations

The current fee structure is solely based on negish-related services and products and
does not necessarily reflect the delivery costse Tompanies Bill regulations will need
to incorporate a fee structure informed by reveaneé expense expectations. For short
and long-term viability of the Commission, the éolling are recommended:

a) An in-depth analysis of current and potential rex@isources. Some revenue
sources, e.g., Share Capital will cease to exidtthe impact will need to be
evaluated. New functions will also be introduceithwthe establishment of the
Commission, e.g. Research and Analysis for which tbvenue generation
potential will need to be assessed.

b) Related to a) is the rationalization of the cosmponents and resultant fee
structure. This analysis will entail an in-deptttiaty-based costing analysis
including cost allocations to the various produatsl services to inform the fee
structure. In determining the product and sendgosts, allocations should be
made for mandated functions that do not directlgegate revenue but provide
second-order benefits (e.g. public education andremess may lead to an
increase in registrations). The results of thialgsis should be proposed with
the new regulations in order to optimize on theerexe potential while meeting
economic growth objectives.

2) Economic Conditions

The Commission’s financial performance will beedtly impacted by broader
economic activity which will leave it vulnerablerthg economic downturns. It will be
critical to closely monitor the Commission’s finaagoerformance and elevate funding
requirements critical to the Commission’s missioithte appropriate Specialist
Committee.
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3) Rateof Conversion to Companies

The uncertainty associated with the rate of coneerdrom close corporations to

companies and from unregistered entities to congsamollowing enactment of the

Companies Bill makes company registrations and alnriurns an unpredictable source
of income in the short term. A successful publiu@tion and awareness program
coupled with an incentivized fee structure will @atially increase registrations and
downstream revenue.
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11 CONCLUSION

The creation of the Companies Commission has tkenfial to provide for effective and
efficient administration of the Companies Bill. i$hdocument assessed several
components the Commission will need to addressnduits establishment and on an
ongoing basis.

While all the areas addressed by this business ax@sdeemed priority areas, the most
immediate priorities to ensure success from inoagticlude the following:

Education and awareness of the Companies Bill

Internally, staff will need to be trained on theysions of the Companies Bill and the
impact to their functions. Developing an in-depthderstanding internally will also
assist customers and potential customers moretigtgc

External education to the public will also be cati particularly once the Bill is enacted.
Although a highly consultative process was usedhduhe Bill's development, there are
likely some marginal groups, e.g., SMEs and norfpovganizations who were not as
engaged. Proactively targeting and educating gintgip of customers will mitigate
confusion or misunderstanding. With the close cmapon ceasing to exist, special focus
will need to be paid to communicating the availabjgions for setting up a simple,
small, business entity similar to the closed caapon.

ICT and Business Process Improvements

While several ICT and business improvements areemwely within CIPRO, and are
incorporating the Commission’s requirements, itcigical that they stay on track to
ensure a high level of service delivery is achiefrech the onset. Because of the large
manual, paper processes that currently exist llitogicritical to automate these functions
to allocate more effort to value-added functiong,,eaising awareness in the informal
sectors on the benefits of registering a company.

Business Model

The current registration revenue model is outdated the Commission establishment
presents an opportunity to rationalize the undegyifee structure. It is strongly

recommended that the regulations development bleedaay an informed activity-based

costing and allocation study to determine the toest of providing the services

(particularly in the future process reengineered Ahenabled environment). The fee
structure should also be guided by the policy dbjes so as not to stifle growth. For
example, in promoting entrepreneurship, registrafiees may be waived for a small
unlisted company but as revenue is generated,yitpr@vide a source of income through
annual returns.
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Change Management

Because the Commission will entail organizatiorslnell as functional changes, it will
be critical to manage staff’'s expectations. Comicating and involving staff in the
establishment of the Commission from the plannihgses will develop a feeling of
ownership.

Other priority areas that the Commission will néefocus on are addressed in the
Performance Management Plan and will be crucideteelop appropriate key metrics to
evaluate the Commission’s effectiveness.
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APPENDIX A
USAID Financial Sector Program
Support to the Department of Trade and Industry
Business Case for the Establishment of the Compani
Intellectual Properties Commission
Situational Analysis Interviewee List

es and

Name Title Organization
Adriaan Taljaard Deputy Director: Marketing and Communications CIPRO
Ali Mabitsela Operations Support Manager CIPRO
Amanda Lotheringen Director: Monitoring and Complaints OCIPE
Banela Dalasile Director: Company Investigations OCIPE
Claude Bekker Deputy Director: Service Level Management CIPRO
Davida Ngozwana Director: Human Resource Development CIPRO
Dr. Elsabe Conradie Interim Executive Manager CIPRO
Elma Pinkham Manager: Cooperatives CIPRO
Elena Zdravkova Acting Registrar: Patents & Designs CIPRO
Fanfan Gaba Director: Company Investigations OCIPE
Fleurette Coetzee Senior Manager: Trade Marks Division CIPRO
Flip Dwinger Legal Advisory Services CIPRO
Kadi Petje Manager: Patents Designs and Copyrights CIPRO
Lana van zyl Director: Company Investigations OCIPE
Logan Chetty Regional Director: Decentralization CIPRO
Lungile Dukwana Executive Manager: Strategic Support CIPRO
Luyanda Singaudu Deputy Director: Human Resources Reporting CIPRO
Mkhuseli Vimba Director: Education and Awareness OCIPE
MacDonald Netshitenzhe Director: Consumer and Corporate Regulatory Division CCRD
Mandla Mnyatheli Chief Director: OCIPE OCIPE
Melanie Bernard-Fryer Chief Operations Officer CIPRO
Michael Twum-Darko Chief Information Officer CIPRO
Ntsiki Matyana PMO CIPRO
Pieter Engelbrecht PMO CIPRO
Rector Rapoo Registrar: Co-operatives CIPRO
Renier Du Toit Chief Financial Officer CIPRO
Rehelda Williams Manager: Organization Performance CIPRO
RJ Mathekga (Joey) Senior Manager: Registrar of Companies and Close Corporations CIPRO
Rory Voller Director: Legal Services CIPRO
Keith Sendwe CEO: CIPRO CIPRO
Tintswalo Nkuna Executive Manager: Compliance Audit & Risk CIPRO
William Nape Manager: Human Resource Development CIPRO
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APPENDIX B

USAID Financial Sector Program

Support to the Department of Trade and Industry

Business Case for the Establishment of the Compani

Intellectual Properties Commission
Workshop Patrticipant List

es and

Name Title Organization
Amanda Lotheringen Director: Monitoring and Complaints OCIPE
Aphiwe Mazomba Manager: OCIO CIPRO
Desmond Ramabalana Deputy Director: Company Law and Policy CCRD
Davida Ngozwana Director: Human Resource Development CIPRO
Elena Zdravkova Acting Registrar: Patents & Designs CIPRO
Fanfan Gaba Director: Company Investigations OCIPE
Flip Dwinger Legal Advisory Services CIPRO
Jeanette Abreu Deputy Director: Total Quality Management CIPRO
Kadi Petje Manager: Patents Designs and Copyrights CIPRO
Lana van zZyl Director Company Investigations OCIPE
Logan Chetty Regional Director Decentralization CIPRO
Lungile Dukwana Executive Manager: Strategic Support CIPRO
Luyanda Singaudu Deputy Director: Human Resources Reporting CIPRO
Mkhuseli Vimba Director: Education and Awareness OCIPE
MacDonald Netshitenzhe Director: Company Law and Policy CCRD
Ntsiki Matyana PMO CIPRO
Pieter Engelbrecht PMO CIPRO
Rector Rapoo Registrar: Co-operatives CIPRO
Rehelda Williams Manager: Organization Performance CIPRO
RJ Mathekga (Joey) Senior Manager: Registrar of Companies and Close Corporations | CIPRO
Sampe Pretorius Information Security Officer: Compliance Audit and Risk CIPRO
Sizwile Makhubu Account Executive: Human Resource Development CIPRO
Tintswalo Nkuna Executive Manager: Compliance Audit & Risk CIPRO
William Nape Manager: Human Resource Development CIPRO
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APPENDIX C

USAID Financial Sector Program
Support to the Department of Trade and Industry

Business Case for the Establishment of the Compani

es and

Intellectual Properties Commission

Strengths, Weaknesses, Threats and Opportunities (S

WOT)

CIPRO

« Clear mandate “registration of companies, close
corporations, cooperatives and intellectual property
rights. Related services include the disclosure of
information and dispute resolution arising from
infringements of these rights”

OCIPE

» Clear mandate “effectively and efficiently enforce
Company and Intellectual Laws and thereby create a
competitive and enabling economic environment that
promotes economic participation and inspires investor
confidence”

* The new Companies Bill provides a clear mission/
mandate with a common sense of purpose

Companies Act, 1973 does not mandate a consolidated
implementation structure. The Act implementation is
therefore sub-optimized leading to operational
inefficiencies.

Lack of timely communication or misunderstanding of
mandate may lead to confusion and frustration

« Both CIPRO and OCIPE separately provide products
and services prescribed by relevant legislation

* CIPRO entity is ISO 9001 certified for quality
management

» Both organizations use informal and formal
intergovernmental MOUs/SLAs to enhance service
delivery

¢ CIPRO has established an enterprise-wide ICT
business case that is scalable for new requirements

¢ CIPRO is currently automating tasks (e.g., name
reservations, electronic filing of returns, etc.) to
support the Companies Bill requirements

« OCIPE investigations function utilizes an intra-dti,
multi-disciplinary screening committee (Enforcement
Committee)

Both organizations operate independently leading to
process sub-optimization

OCIPE does not have a formal quality management
system

Company investigations measures are not well defined
(i.e., real outcomes of investigation findings are not
always known making it difficult to measure impact)
Company investigations avg turnaround time of 24
months is ineffective due to mandated approval
requirements contained in the Companies Act , 1973
OCIPE services are provided using a reactive approach
(either from complainants or referrals)

OCIPE’s ICT infrastructure is not conducive to
productivity (stand-alone desktops)

OCIPE's IP compliance services are underdeveloped
due to capacity issues

Current CIPRO ICT is based on legacy systems that do
not support CIPRO objectives and strategies
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CIPRO business and intellectual registration functions
have well documented and executed processes and
procedures

Patents and Design depository system is efficient and
relatively inexpensive

Trademarks processing metrics have improved
significantly and are in-line with Madrid Protocol
standards (pre-requisite for accession)

Trademarks registration business actively involved
nationally and internationally with relevant trade
associations

CIPRO’s decentralization strategy is in the process of
a phased nationwide implementation encompassing
CIPRO's current product/service offerings
Enthusiasm of regions and partners to participate in
CIPRO'’s decentralization efforts

CIPRO business and intellectual property registration
processes are largely paper-based resulting in sub-
optimal turnaround and processing times

Cooperatives and intellectual property dispute resolution
is facilitated by the court system; Companies Bill will
provide an alternative following amendment of IP laws
Highly specialized intellectual property skills are in short
supply and present a challenge to recruitment and
retention

Delay in accession to the Madrid Protocol is a growth
limitation for the potentially lucrative Trademarks
business

Lack of CIPRO mandate and capacity to conduct
substantive research on Patents and Design reduces this
offering’s revenue potential

Majority of CIPRO's clients access business and
intellectual property registration services in-person
Linkage between policy/legislation development (CCRD)
and implementation (CIPRO) is suboptimal

Coops policy and legislation function resides with the dti
under Enterprise and Industrial Development Division
(EIDD)
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CIPRO has an established Business Relations and
Marketing and Communications (BRMC) group tasked
with internal and external communications

CIPRO’s BRMC group leverages planned activities
and contractors for brand promotion

OCIPE has an established Education and Capacity
Directorate focused on internal and external training on
companies and IP enforcement legislation

CIPRO’s education and awareness capabilities resides
in the HR function

CIPRO’s BRMC relationship with business units (e.qg.,
registration) is not well defined (business unit planning
for marketing activities is not consistent)

Marketing segmentation studies to inform CIPRO
strategy are not currently performed

All training programs conducted by OCIPE are
unaccredited (e.g., university courses or law
enforcement training programs)

Companies Bill prescribes efficient and effective
implementation of the Act

Review product and service mix to streamline offerings
Expanded use of ICT as an enabler and integrator of
processes across all the prescribed functions
Leverage the Commission structure to reduce
investigation turnaround times

Formalization of MOUs/SLAs to enhance service
delivery

Companies Bill will provide the opportunity for more
proactive analysis and monitoring

Linkage of intellectual property database to companies
database will result in more effective service delivery
Leverage Copyrights mandate to conduct audits of
financial distribution copyrights collecting societies to
newly enacted Traditional Knowledge Act and
Companies Bill (forensic accounting)

Accession to the Madrid Protocol and Hague
Agreement for Trade Marks and Designs, respectively,
will present a potentially significant growth opportunity
for the Trade Marks business

Resistance to change (maintain stove-pipes)

Lack of adoption of ICT as an enabler by users

Lack of understanding of the impact of the Companies
Bill

Fraudulent activity is highly prevalent internally and
externally

Decentralization strategy is executed via SLAs; lack of
delivery against the SLAs could jeopardize stated goals
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Adequately improve capacity of decentralization partners to reap maximum benefit and periodically audit
performance against SLAs to minimize risk

Evaluate possibilities of controlling use of intermediaries; where intermediaries are required consider
accreditation as an indicator of quality and trust

Proactive involvement with companies and potential companies (education)

Implement various strategies to improve customer service (extended work hours, automation, creating
awareness, etc)

Automation of the registration process (work flow) will minimize opportunities to engage in fraudulent activities
Conduct market segment studies to inform Commission growth and service delivery strategies

Re-define supply chain management processes to enhance acquisition processes (particularly turnaround)
Develop a robust training strategy and program to build internal and external capacity

CIPRO operates as a trading entity and is self funded OCIPE's budget is insufficient to support its strategic

generating a surplus of R126M in 2006/07 (Budget goals

R226M) — surplus reinvested to benefit the business [+ Annual returns are dependent on submissions which
OCIPE is a directorate within the dti and receives its fluctuate with economic conditions

budget annually from the dti (~18M for 2008/09) « CIPRO fee structure is complicated and does not reflect
CIPRO derives ~50% of its revenue from annual the true cost of doing business (not activity based)
returns and ~25% from companies and closed « Cost allocation methodology used does not provide an
corporations accurate picture of cost centre performance

CIPRO accounting is cost centre based (good for « Employee’s lack of a business mind-set

management and accountability) « CIPRO performs various policy-driven activities without
CIPRO has a Strategy and PMO function that monitors associated revenue (e_g_' Co_op deregistration)

critical initiatives ¢ CIPRO'’s product/service mix is overwhelming

The Commission’s budget authority will encompass all Under the Companies Bill, share capital revenue (~5% of

functions total revenue) will cease to exist

Recently introduced annual returns for CCs has the « If current fee structure is maintained, higher fees for
potential to increase revenue registering companies (compared to cc) may discourage
Potential for increased intellectual property registration | Potential registrants

revenue is high but needs to be promoted * Business sustainability during economic downturns

Promoting company registrations through public
education and awareness has the potential to increase
revenue

Opportunity to instil a business mind set in employees
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CIPRO employee morale has been relatively high in
recent years due to focus on employee wellness and
people transformation initiatives

Both entities follow similar job profile and evaluation
levels (benchmarked at the dti/govt level)

CIPRO is actively involved in implementing and
developing new recruitment and retention strategies
CIPRO has implemented an e-Learning program for all
staff

Relatively high employee turnover rates in OCIPE

Team spirit and cohesiveness appears lacking in OCIPE
OCIPE staff appear confused about the implications of
the Companies Bill and potential implications

Inability to attract and retain talent due to compensation,
particularly legal and IT skills leading to an over reliance
on consultants

CIPRO and OCIPE staff occupy a facility that is not
conducive to their investigative work

Commission will present the opportunity to develop
accounting forensic capability to meet mandated
requirements

Flexibility to determine some aspects of compensation,
performance and development

Expanded mandate will provide opportunities for career
enhancement

Exercise Occupational Dispensation options to attract and
retain staff

Co-locate all staff to give a sense of team belonging and
provide for a better work environment

Engage with labor union from planning to implementation
phases of Commission transition

Competition for skills with legal, IT and accounting firms

High turnover may result due to uncertainty, particularly with
OCIPE who feel their career options will be limited by joining the
Commission vs remaining in the dti

Labor union unrest may protest certain aspects of Commission
migration if not involved from planning stage
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APPENDIX D
USAID Financial Sector Program
Support to the Department of Trade and Industry
Business Case for the Establishment of the Compani  es and
Intellectual Properties Commission
Functional Gap Analysis

Companies Bill Provision Baseline Commission

Section 187 (2): Enforce the Companies Bill by

2a) Promoting voluntary 1 * Limited responsibility with current » Companies Tribunal will provide
dispute resolution Companies Act using Alternative Dispute | structure for dispute resolution and will
Resolution and informal hearings need to be promoted by Commission
« Courts are the primary recourse (processes, systems, people will need

to be developed)

» Companies Tribunal will only
accommodate disputes arising from
contravention of the Companies Bill;
Intellectual Properties and
Cooperatives dispute escalation will
remain with the courts (pending
amendment to relevant legislation)

« Legal Advisory services may
represent/escalate issues to
Companies Tribunal

2b) Monitor compliance with | 0.5 | « Monitoring compliance is distributed « Scale up this function to include

Acts across existing entities (i.e., CIPRO analytical competencies in accounting,
Legal Services and OCIPE Monitoring economics, business law
and Complaints and possible Customer | « Develop effective tools and strategies
Interface Unit); function is primarily for proactive monitoring
reactive

« Develop new forms and processes to
support new requirements (i.e.,
issuance of Compliance notices)

2c) Receiving, initiating 1 » Same as above (S 187 2b) » Same as above
and evaluating complaints

Investigating complaints 1 « Function currently exists within OCIPE *Streamline processes and develop
encompassing pre-investigation and resource requirements for pre-
investigation but not optimized due to investigation to investigation (both
approval requirements mandated by companies and trademarks and
Companies Act 1973 copyrights)

* Process and capacity constraints exist « Define role of OCIPE’s Enforcement
within the monitoring and complaints Committee vis a vis the Companies
function which is a precedent for formal Tribunal (filter mechanism for Tribunal)
investigations + Develop forms and processes to

« Current capacity only accommodates support new requirements (i.e.,
companies investigations for minority issuance of summons--S176)
_protec_tion_ and does not include « Build capability/capacity in legal,
investigations related to corporate finance and economic competencies

governance and financial statements

* |P investigations are not conducted to
the desired level

2d) Receiving direction 1 * Requirement exists within OCIPE * Same as above
from Minister for
investigations
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Companies Bill Provision

Baseline

Commission

Section 187 (2): Enforce the

Companies Bill by (Co

nt'd)

2e) Ensuring 1 « Current lengthy approval process « Develop new and efficient approval
contraventions are promptly (mandated) impacts negatively on process and systems for investigations
and properly investigated turnaround times for investigations . |den[ify resource requiremen[s to
support a potential increase in
workload (in-depth investigative
competencies can be shared)
2f) Negotiating and 0 « Function does not currently exist * Develop capability to include
concluding undertakings processes, systems and people (legal,
and consent orders finance and negotiation competencies)
2g) lIssuing and enforcing 1 « Limited functionality exists (e.g., « Develop capability to include people,
compliance notices issuance of compliance notices, processes and systems
deregistration resulting from non-
submission of annual returns)
2h) Referring alleged 1 « Function currently resides with OCIPE » Expand capability to include IP
offences to the NPA [and but limited to companies « Develop systems and processes to
other relevant agencies] include Legal Services approvals
2i) Referring matters to a 0 « Function does not currently exist * Processes and guidelines will need to

court and appearing before
the court or Companies
Tribunal

be developed for when matters are
referred to courts vs Companies
Tribunal

« Utilize Legal Services or contract
relevant prosecution attorney

Section 187 (3): Promote the

Reliability of Financ

ial Statements by

3a) Monitoring patterns of 0 « Function does not currently exist * Function and capability does not
compliance and currently exist and will need to be
contraventions of financial developed in terms of people, systems
reporting standards and processes
* Functional competencies in
accounting/forensic accounting will be
required
3b) Making 0 « Function does not currently exist » New function responsible for

recommendations to
Financial Reporting

Standards Council

advocacy and policy coordination will
be required to address this function,
among others

FSP - COMPANIES AND INTELLECTUAL PROPERTY COMMISSION — BUSINESS CASE

76



Companies Bill Provision

Baseline

Commission

Section 187 (4): Registration

4a) Establish and maintain 1 * Register requirements and processes * High-level functional requirements* to
appropriate registers defined by current Act support the Companies Bill have been
- Current function resides with registrars | Provided to the CIO for incorporation
although some processes, e.g., hame into the future System (deﬁned ine-
reservations are handled by Legal CIPRO business case)
Services « Digitization mission-critical
« Data and information reside in disparate | information will be required
databases that are not easily accessible « Determine net effect of
- Data integrity issues limit data reliability | automation/BPR and new
requirements on Registrar function and
resource requirements
4b) Receive and deposit 1.5 | « Function resides with Registrars and » Automation and decentralization
registration documents in Customer Interface Unit and is primarily projects are in process
registry centralized in Pretoria with >70% walk- » New or enhanced processes and
ins documents will need to be created to
« Decentralization and electronic support the Companies Bill
lodgement initiatives are currently in
process
4c) Disclosure of relevant 1 « Function currently resides with process | * Centralize function in Customer
documents to the public owners Management but with required controls
* Access to information is primarily « Digitize relevant documents
manual « Explore revenue optimization from
data sales
4d) Register and deregister | 1 « Function currently resides with « Evaluate opportunities for integration
companies, director and appropriate registrars, each with distinct (functional/systems) for effectiveness
business names and requirements and mandates « New or enhanced processes and
intellectual property rights documents will need to be created to
support the Companies Bill
a) Advise the Minister on 1 « Function currently resides in CCRD with | « Commission will require effective
policy related to company CIPRO/OCIPE inputs coordination with CCRD
and intellectual property law
b) Report to Minister on 2 * Function currently resides with CIPRO « Establish revised metrics for

volume and nature of
registration and
enforcement activities

and OCIPE; CIPRO produces Annual
Report as part of its SLA with the DG
while OCIPE is a reporting unit under
CCRD

Commission to include mapping to the
Commission’s new objectives and
functions

» Engage with Specialist Committee on
resource management issues
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Companies Bill Provision
(S 187)

Baseline

Commission

Section 188 (2): Increase knowledge of the nature,

intellectual property law and promote public awaren ess

dynamics and public awareness of company and

2a) Implement education 1 * Function exists within OCIPE with no  Establish Commission-wide public

and information measures concerted/integrated program across education and awareness program as

to develop public CIPRO and OCIPE part of a broader compliance strategy

awareness of the Act

2b) Provide guidance to the | 0 « Function does not currently exist (public | « Integrate with public education and

public by outlining notes are ocassionally issued) awareness program

procedures related to the

Act and seeking court

advice as needed

2c¢) Conduct research 0 * Function does not currently exist « Establish a stand-alone Commission-

relating to the wide research and analysis capability

Commission’s mandate and as a shared service; populate with

occasionally publish results resources to support specialized
research requirements

2d) Review legislation and 1 * Function currently resides in CCRD with | « Commission will require effective

public regulation on
companies and intellectual
property and report to the
Minister

CIPRO/OCIPE inputs

coordination with CCRD

Section 188 (3): Liaise with any regulatory agenci

exchange pertaining

es on matters of common interest and facilitate info

rmation

3a) Liaison on matters of 1 « Limited function performed within » Enhance stakeholder management

common interest; specific CIPRO and OCIPE to include inter- and intra-

complaint or investigation governmental functions

3b) Negotiation of 0 » OCIPE utilizes MOUs or other » Enhance coordination with law

agreements with any agreements with relevant regulatory enforcement agencies and DG-level

regulatory agency regarding agencies e.g., SARS, SAPS, IRBA, etc. clusters

jurisdiction and application

of company and intellectual

property legislation

3c) Participate in the 1 * Limited function performed by CIPRO * Expand function to include

proceedings of any (e.g., Legal Services participation in the participation in Companies Tribunal,

regulatory authority Takeover Panel) Competition Commission, Consumer
Tribunal, National Credit Tribunal, etc

3d) Advice or receive 1 * Limited function primarily in the form of | ¢ Enhance relationships with

advice from any regulatory
agency

referrals

regulatory agencies to enable
proactive engagement with regulatory
agencies
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Companies Bill Provision

Baseline

Commission

Section 188 (4&5): Commiss

ion may liaise with nati

onal and international authorities

4) Liaise with international 1 « Limited function performed within « Enhance capability in international
authorities with similar Companies and IP (e.g., WIPO) legal/business competencies
functions

5a) Refer to Competition 1 * Limited function performed by CIPRO » Enhance function through proactive
Commission concerns Legal Services and OCIPE monitoring

regarding the Competition

Act

5b) Refer to SARS 1 * Limited function performed by CIPRO » Enhance coordination with law
concerns regarding and OCIPE (e.g., matters concerning enforcement agencies

legislation within SARS liquidations, taxation, returns)

jurisdiction

5c) Refer to the IRBA 1 « Same as above ¢ Same as above

concerns regarding the

Auditing and Professions

Act

5d) Refer to other 1 « Same as above * Same as above

regulatory agencies
concerns regarding their
respective legislations

Section 189 — 191: Commissioner & Deputy Commission

er and Specialist Committees

189. Functions of the 0 * New functions (executive functions of * Independent function prescribed by

Commissioner and Deputy current entities are performed by CCRD, | Bill

Commissioner(s) CIPRO and OCIPE) - Staffing profile prescribed in
Companies Bill
* Relationship between CCRD and
Commission to be defined

191. Functions of the 0 * New function (currently performed by * Independent function prescribed by

specialist committees to
advise Minister on (a)
company law and policy
and b) management of
Commission resources

CCRD, CIPRO, OCIPE)

Bill
« Staffing profile prescribed in
Companies Bill

* Relationship between CCRD and
Commission to be defined

Section 193 — 204: Companies Tribunal, Takeover Reg

ulation Panel and Fin

ancial Reporting Standards Cou  ncil

193-195. Functions of the 1 « Limited responsibility with current * Independent function prescribed by
Companies Tribunal Companies Act using Alternative Dispute | Bill

Resolution and informal hearings « Staffing profile prescribed in

« Courts are the primary recourse Companies Bill
196-201. Functions of the 1 * Function currently performed by the * Independent function prescribed by
Takeover Panel Securities Regulation Panel (SRP)) with Bill

CIPRO Legal Services participation « Resource requirements not expected

to change from baseline per se

203&204. Functions of the | 0 * New function with mandate to set and * Independent function prescribed by

Financial Reporting
Standards Council

advise Minister on financial reporting
standards

Bill
« Staffing profile prescribed in
Companies Bill

« Commission will require capability to
implement approved standards
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APPENDIX E
USAID Financial Sector Program
Support to the Department of Trade and Industry
Business Case for the Establishment of the Compani  es and
Intellectual Properties Commission
PROJECT PLAN

High level project plan is depicted on followinggea The Commission implementation
team is the custodian of the detailed Microsoftic@fflan.
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Milestone

Responsible

Dependencies

Mar  Apr

May Jun

CY 2009

Jul

Aug

Sep Oct

Nov

Dec

Jan

Feb

CY 2010

Mar

Apr

May Jun

1) Formalize Commission Implementation Team (CIT)

Steering
Committee (SC)

Draft team charter and project structure

Identify team resources

Business Case

2) Submit Business Case

SC

3) Human Resources Guidelines Development

SC, CIT, DPSA

Notify the DPSA about Commission establishment

Develop Human Resources Guidelines

Enactment of
Companies Bill,
dti HR

4) Communications & Branding

SC, CIT

Develop Commission's communications plan

Identify communications audiences (internal and external)

Identify communications channels

Develop communication messages and protocols

Enactment of
Companies Bill,
dti

Deliver communications messages

Design and develop Commission brand

L3R 4

Rollout Commission brand

5) Public Education of Companies Bill

SC, CIT

Develop initial education strategy on Companies Bill

Conduct initial workshops on Companies Bill

Enactment of
Companies Bill

6) Human Capital

SC, CIT

Finalize skills audit

*

Finalize resource requirements

Develop human capital management strategy & policies

Develop skills development strategy and plan

Develop recruitment strategy and plan

*|®|®

Implement HR and recruitment plans

Develop change management plan

Implement change management plan

7) Process and Technology

SC, CIT

*

Develop and document new processes

L AR 4

Develop ICT requirements to support new processes

Develop ICT systems to support requirements

Train staff on new processes

v

8) Organization

SC, CIT

Finalize and communicate Commission org structure

Enactment of Bill

Establish new structures and mandates

Regulations

L 4

Refine organization performance measures

Implement performance measurement plans

v

Develop product and service fee structure

Regulations

Implement new fee structures

1
'

Develop new policies

Regulations

Implement new policies

Regulations

1
'

FSP - COMPANIES AND INTELLECTUAL PROPERTY COMMISSION — BUSINESS CASE




APPENDIX F
USAID Financial Sector Program
Support to the Department of Trade and Industry
Business Case for the Establishment of the Compani  es and
Intellectual Properties Commission
Performance Indicator Reference Sheet-Sample

Strategic Objective (SO):  Enter the title of the SO:
Key Performance Area (KPA): Enter the title of the Key Performance Area
Key Performance Indicator (KPI):  Enter the full title and number of the indicator.

DESCRIPTION

Precise Definition(s):  Define the indicator more precisely. Define specific words or elements within the indicator.
Unit of Measure: Enter the unit of measure (e.g. number of..., percent of..., Rand, etc.).
Disaggregated by: List planned data disaggregations (companies/cc, urban/rural, region, etc.)

Justification & Management Utility: Briefly describe why this particular indicator was selected and how it will be useful
for managing performance.

PLAN FOR DATA ACQUISITION BY THE PROJECT

Data Collection Method: Describe the tools and methods through with the data will be collected.
Data Source(s): Identify who is responsible for providing the data (e.g., M&E contractor, specific team member, etc.).
Frequency and Timing of Data Acquisition: Describe how often data will be received and when.

Estimated Cost of Data Acquisition:  Estimate the cost (in dollars and/or level of effort) of collecting the data.
Responsible Individual at the Project:  Name the team member who will be directly responsible for acquiring the data.

DATA QUALITY ISSUES

Date of Initial Data Quality Assessment: Enter the date of initial data quality assessment and the responsible party.

Known Data Limitations and Significance (if any): Describe any data limitations discovered during the initial data
quality assessment. Discuss the significance of any data weakness that may affect conclusions about the extent to
which performance goals have been achieved.

Actions Taken or Planned to Address Data Limitation s: Describe how you have or will take corrective action, if
possible, to address data quality issues.

Date of Future Data Quality Assessments: Enter the planned date for subsequent data quality assessments.

Procedures for Future Data Quality Assessments: Describe how the data will be assessed in the future (e.g., spot
checks, financial audit, etc.).

PLAN FOR DATA ANALYSIS, REVIEW, & REPORTING

Data Analysis: Describe how the raw data will be analyzed, who will do it, and when.

Presentation of Data: Describe how tables, charts, graphs, or other devices will be used to present data, either
internally within the project team, or externally to management and leadership.

Review of Data: Describe when and how project management will review the data and analysis (e.g., mid-term
evaluation, quarterly reports, etc.)

Reporting of Data: List any internal or external reports that will feature data for this indicator (e.g., quarterly reports)

OTHER NOTES

Notes on Baselines/Targets: Explain how the baselines and targets were set and identify any assumptions made.
If baselines and targets have not been set, identify when and how this will be done.

Other Notes: Use this space as needed.
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PERFORMANCE INDICATOR VALUES

Year Target Actual Notes

Enter target Enter actual

2008
value value

Enter any explanation here

2009

THIS SHEET LAST UPDATED ON: mm/dd/yy
To avoid version control problems, enter the date of most recent revision to the reference sheet.

Performance Indicator Reference Sheet

Strategic Objective:
Key Performance Area:
Key Performance Indicator:

DESCRIPTION

Precise Definition(s):

Unit of Measure:

Disaggregated by:

Justification & Management Utility:

PLAN FOR DATA ACQUISITION

Data Collection Method:
Data Source(s):
Frequency/Timing of Data Acquisition:

Estimated Cost of Data Acquisition:
Responsible Individual(s) at the Project:

DATA QUALITY ISSUES

Date of Initial Data Quality Assessment:

Known Data Limitations and Significance (if any):

Actions Taken or Planned to Address Data Limitation s:
Date of Future Data Quality Assessments:

Procedures for Future Data Quality Assessments:

PLAN FOR DATA ANALYSIS, REVIEW, & REPORTING

Data Analysis:
Presentation of Data:
Review of Data:
Reporting of Data:

OTHER NOTES

Notes on Baselines/Targets:
Other Notes:
PERFORMANCE INDICATOR VALUES

Year Target Actual Notes

THIS SHEET LAST UPDATED ON: / /
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APPENDIX G
USAID Financial Sector Program
Support to the Department of Trade and Industry
Business Case for the Establishment of the Compani  es and
Intellectual Properties Commission
Companies Bill Impact on SMEs

One of the focus areas of the USAID/Financial SeBtogram (FSP) in South Africa is
promoting reforms to commercial laws, regulationd administrative practices affecting
the private sector and small and medium enterp(Skt) development.

While enactment of the Companies Bill will impact all types of business entities, it is
important to assess the potential impact to SME$SAo primary reasons:

1) SMEs contribution to employment and economic gr owth in South Africa

In South Africa, the private sector contributes %80f total employment, with small and
medium sized enterprises accounting for ~42% ofleynpent in the formal economy.
Additionally, there is an estimated 2 million oformal businesses operating across the
country2 Results of a survey conducted by AfricaScope auténg province revealed
SME'’s had very limited knowledge of the registratfrocess and associated benefits.

2) Phasing out of the Close Corporation

The Close Corporation Act governs the full life-leycof close corporations from
formation to liquidation. Based on above-referehcafricaScope survey, small
businesses show an overwhelming preference forclibge corporation as a business
vehicle. Additionally, the companies and intellesdt properties database shows close
corporations comprising ~78% of the total regisdeeatities with 20%+ annual growth
rates.

One of the guiding principles during the corporai® reform process was to incorporate
elements of the Close Corporation Act into the Canigs Bill to accommodate the close
corporation entity. Once the Companies Bill is cted, close corporations will be
phased out over a period of 10 years

Impact Assessment

Given the above two reasons, it is important tessshow the Companies Bill may
potentially impact SMEs throughout the life-cyckele business, namely:

. Categories
Formation
- Dissolution
Corporate Governance and Accountability

2 FinScope. Small Business Survey Gauteng 2006, p.10.
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a) Company Categories

The Companies Act 1973 provides for four types ofmpanies: Private, Public, Section
21, External and Off the Shelf. The Companies Bilhances these distinctions and
provides for more flexible structures:

a) For Profit: State-owned, private, personal liapitompany, and Public Company
b) Not for Profit (formerly Section 21)

Because of the characteristics of SME’s enterpriske most applicable company
category would be the non-listed, for profit comigani.e., Private and Personal Liability
companies.

Recommendation

The Commission will need to educate potential andent SMEs that the Companies
Bill is all encompassing and provisions for struetuthat are relevant for their business.
These entities also provide for conversion flexipilrom a personal liability company to
a private company and eventually a public compdrdgsired.

b) Company Formation

Once the business structure is selected, the CaegBill provides for a simplified and
expedient process for the formation of a compahlye Companies Bill provides several
enhancements for all business vehicles, regardfestsucture, e.g., electronic lodgement
of registration documents, a simplified and expetliegame reservation process and
enforcement of name reservation trading for prptitposes to prevent abuse. These
provisions will potentially benefit the close corptions, among other entities.

On the cost side, the name reservations fees wilprlescribed by regulations. Current
fees are the same for companies and close composatie., R50.

The most notable difference for close corporatiais be with the company formation
documents. Currently, close corporations compketsimplified "Close Corporation
Founding Statement” (CK1) which costs R100. Them@anies Bill requires all
companies to complete a Memorandum of Incorporafial) which will replace the
Articles of Association. Under the Companies AB73, the minimum cost for filing
incorporation is R350.

The prescribed Mol intended for use by all typesahpanies has been simplified from
the Companies Act 1973 document and includes modestitutions and mandatory,
optional and default requirements that vary with structure and nature of the company.

Recommendations;

- The Mol, although simplified for companies, contatlauses/elections that may
be difficult for SME business owners to deciph&n prevent potential applicants
from engaging intermediaries to assist with thenfbing documents (or even
discouraging registration), it is recommended then@ission:

- Ensure staff are adequately trained to effectiashist registrants
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- Include the Mol component in the public educatiod awareness training
- Further simplify the Mol section that relates méoeSMESs to resemble
the close corporation founding document

- If the current Companies Act fee structure is named, the formation cost
burden on potential SMEs will be between a minimafrfR400 versus the current
R150 associated with name reservation and incatipata These fees may deter
potential businesses from registering their opensti To promote economic
growth and equity, it is recommended the Commissmmsider either developing
a sliding scale fee structure based on turnoveinoentivize the SMEs by
eliminate the registration fees.

c) Company Dissolution

Winding up provisions of the Companies Act 1973legopto the Close Corporation Act
and therefore has the same impact for SMEs. Thap&aies Bill will recognize the
difference in winding up solvent and insolvent camigs. Depending on the structure of
the company, solvent companies may be wound ugdiamdated voluntarily through a
special resolution or court order. Insolvent conyamding up will continue to be court
administered pending enactment of the Departmerusfice Insolvency and Business
Rescue Bill. This Bill will need to be evaluatedpaeately for SME impact but in all
likelihood will provide for proceedings that willimimize judicial administration costs.

Recommendations;

- Educate SMEs on the new and pending legislationveinding up options and
implications.

d) Corporate Governance and Accountability

The Companies Bill makes provisions to protect shalders, investors and the public.
The potential impact on SMEs will depend on the pany category selected and
regulation thresholds. The latter will be deterdirbased on annual turnover, size of
workforce and nature and extent of activities. personal liability companies or where
the directors are also the shareholders of a comma®mptions may be granted if no
public protections are deemed necessary.

Under the Close Corporations Act, the corporatignrequired to keep accurate
accounting records and annual financial stateneerggresent business operations. This
best practice will remain a requirement with then(anies Bill and the company
category and thresholds will determine whether adgiteor independent review will be
required.

Because of enhanced governance and accountaliM§gs may be less susceptible to
fraud, particularly fronting activity. Because coamies will be required to codify and

disclose directors’ duties, needed insight will pevided into fronting and other

fraudulent practices.
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Recommendations;

- Stay abreast of the new accounting standards foEsSkpearheaded by South
African Institute of Chartered Accountants (SAIC)he Commission through the
Financial Reporting Standards Council (FRSC) w#led to collaborate and
promote the most appropriate and least burdens@tnendo SMEs.

- Develop specific measures to disclose and tracldfreent activities and trends by
company size and type.

Conclusion

Implementation of the Companies Bill will present@pportunity to promote companies
as vehicles for development. For SMEs:

1)

2)

3)

4)

Successful implementation of the public educatiod awareness function nation-
wide, coupled with the Commission’s decentralizatpogram has the potential to
convert more business from the informal sector te tormal sector and close
corporations to companies. Because the close rairpo will no longer be a choice
for business incorporation, the value proposition éstablishing a company will
need to be clearly articulated.

Implementing practical measures like simplifyingmgmany registration, reporting
processes and reducing fees will help mitigatesresgsociated with non-registration
or regulatory compliance.

While electronic filing and storage of documentss lthe potential to cut costs
(transport and storage), most SMEs, particularbséhin rural areas may not have
access to computer facilities. The Commission henhance their work with other
SME public and private entities to ensure potensiafl current SMEs leverage
technology for service delivery.

Although no conclusive study has been conducted, airthe desired outcomes of

the company structure is that it will lead to iresed investor confidence resulting in
increased options for SME financing and consequamtdwth.
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APPENDIX H
USAID Financial Sector Program

Support to the Department of Trade and Industry

Business Case for the Establishment of the Compani  es and
Intellectual Properties Commission
Cost Details and Assumptions
1) Commission Incremental Staffing Requirements
Function Level 2010/11 2011/12 2012/13 Total
Registration Executive 1 1
Compliance Executive 1 1
Monitoring & Sensing Sr Manager 3 3 6
Public Education & Awareness Sr Manager 3 3 2 8
Manager 3 3 2 8
Total 10 9 4 23
Enforcement (Investigations) Executive 1 1
Sr Manager 2 2 2 6
Manager 3 3 3 9
Total 6 5 5 16
Research & Analysis Executive 1 1
Sr Manager 1 1
Manager 1 1
Analyst 3 2 2 7
Total 6 2 2 10
Legal Advisory Services Executive 1 1
Sr Manager 2 1 3
Total 3 1 0 4
Advocacy, Policy Coordination & Stakeholder Mgmt Executive 1 1
Sr Manager 2 1 3
Manager 2 1 3
Total 5 2 0 7
Corporate Services Executive 1 1
Total 32 19 11 62
Cumulative Total 32 51 62
Function Level 2010/11 2011/12 2012/13 Total
Registration Executive 815,913 - - 815,913
Compliance Executive 815,913 - - 815,913
Monitoring & Sensing Sr Manager 2,019,492 2,019,492 - 4,038,984
Public Education & Awareness Sr Manager 2,019,492 2,019,492 1,346,328 5,385,312
Manager 1,418,274 1,418,274 945,516 3,782,064
Enforcement (Investigations) Executive 815,913 - - 815,913
Sr Manager 1,346,328 1,346,328 1,346,328 4,038,984
Manager 1,418,274 1,418,274 1,418,274 4,254,822
Research & Analysis Executive 815,913 - - 815,913
Sr Manager 673,164 - - 673,164
Manager 472,758 - - 472,758
Analyst 1,196,415 797,610 797,610 2,791,635
Legal Advisory Services Executive 815,913 - - 815,913
Sr Manager 1,346,328 673,164 - 2,019,492
Advocacy, Policy Coordination & Stakeholder Mgmt Executive 815,913 - - 815,913
Sr Manager 1,346,328 673,164 - 2,019,492
Manager 945,516 472,758 - 1,418,274
Corporate Services Executive 815,913 - - 815,913
Total 19,913,760 10,838,556 5,854,056 36,606,372
Cumulative Total 19,913,760 30,752,316 36,606,372
Cumulative Inflated Total 21,526,775 35,935,957 46,241,698
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2) Companies Tribunal (Constant Rand)

Level 2010/11 2011/12 2012/13 Total
Chair (DG Level) 1 1
Members (CD Level) 7 3 10
Sr Managers (Dir Level) 2 1 3
Total 10 4 - 14
Cumulative Total 10 14 14
Level 2010/11 2011/12 2012/13 Total
Chair (DG Level) 1,355,766 - - 1,355,766
Members (CD Level) 6,338,766 2,716,614 - 9,055,380
Sr Managers (Dir Level) 1,472,130 736,065 - 2,208,195
Total 9,166,662 3,452,679 - 12,619,341
Cumulative Total 9,166,662 12,619,341 12,619,341
Cumulative Inflated Total 9,909,162 14,746,470 15,940,934

3) Financial Reporting Standards Council (Constant Rand)
Level 2010/11 2011/12 2012/13 Total
Chair (DDG Level) 1 1
Members (18 members; 9 FTE)-CD Level 6 3 9
Sr Managers (Dir Level) 2 1 3
Manager -
Total 9 4 - 13
Cumulative Total 9 13 13
Level 2010/11 2011/12 2012/13 Total
Chair (DDG Level) 1,037,571 - - 1,037,571
Members (18 members; 9 FTE)-CD Level 5,433,228 2,716,614 - 8,149,842
Sr Managers (Dir Level) 1,472,130 736,065 - 2,208,195
Total 7,942,929 3,452,679 - 11,395,608
Cumulative Total 7,942,929 11,395,608 11,395,608
Cumulative Inflated Total 8,586,306 13,316,463 14,395,097
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4) Commissioner and Deputy Commissioner (Constant R and)

Level 2010/11 2011/12 2012/13 Total
Chief Executive 1 1
Sr Executive 1 1
Total 2 - - 1
Cumulative Total 2 2 2
Level 2010/11 2011/12 2012/13 Total
Chief Executive 1,037,571 - - 1,037,571
Sr Executive 1,037,571 - - 1,037,571
Total 2,075,142 - - 2,075,142
Cumulative Total 2,075,142 2,075,142 2,075,142
Cumulative Inflated Total 2,243,229 2,424,930 2,621,349
5) Investment and Labor Operating Expenses-Incremen  tal (Constant Rand)
Investment & Labor: Constant Rand
Cost Element 2009/10 2010/11 2011/12 2012/13
Investment
Contractor 10,450,000 1,175,000
Total Investment 10,450,000 1,175,000 - -
Recurring
Commission Staffing 19,913,760 30,752,316 36,606,372
Commissioner & Deputy 2,075,142 2,075,142 2,075,142
Companies Tribunal 9,166,662 12,619,341 12,619,341
Financial Reporting Standards Council 7,942,929 11,395,608 11,395,608
Total Recurring - 31,155,564 45,446,799 51,300,855
TOTAL 10,450,000 32,330,564 45,446,799 51,300,855
Recurring Cumulative-Labor Expenses 31,155,564 76,602,363 127,903,218
Investment & Labor: Inflated Rand at 8%
Cost Element 2009/10 2010/11 2011/12 2012/13
Investment
Contractor 10,450,000 1,270,175 - -
Total Investment 10,450,000 1,270,175 - -
Recurring
Commission Staffing 21,526,775 35,935,957 46,241,698
Commissioner & Deputy 2,243,229 2,424,930 2,621,349
Companies Tribunal 9,909,162 14,746,470 15,940,934
Financial Reporting Standards Council 8,586,306 13,316,463 14,395,097
Total Recurring - 33,679,165 53,107,357 64,803,981
TOTAL 10,450,000 34,949,340 53,107,357 64,803,981
Recurring Cumulative-Labor Expenses 33,679,165 86,786,522 151,590,502
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6) Non-Labor Operating Expenses-Incremental (Consta  nt Rand)

Non-Labor Operating Expenses: Constant Rand

Cost Element 2009/10 2010/11 2011/12 2012/13
Recurring
Commission Staffing 6,458,032 10,780,787 13,872,509
Commissioner & Deputy 672,969 727,479 786,405
Companies Tribunal 2,972,748 4,423,941 4,782,280
Financial Reporting Standards Council 2,575,892 3,994,939 4,318,529
Total Recurring - 10,103,749 15,932,207 19,441,194
TOTAL - 10,103,749 15,932,207 19,441,194
Recurring Cumulative-Non-Labor Expenses 10,103,749 26,035,956 45,477,151
Non-Labor Operating Expenses: Inflated Rand at 8%
Cost Element 2009/10 2010/11 2011/12 2012/13
Investment
Contractor - - - -
Total Investment - - - -
Recurring
Commission Staffing 6,981,133 12,598,007 17,523,954
Commissioner & Deputy 727,479 850,104 993,398
Companies Tribunal 3,213,541 5,169,645 6,041,045
Financial Reporting Standards Council 2,784,539 4,668,330 5,455,228
Total Recurring - 10,922,153 18,617,756 24,558,397
TOTAL - 10,922,153 18,617,756 24,558,397
Recurring Cumulative-Non-Labor Expenses 10,922,153 29,539,909 54,098,306
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7) Investment Costs

Contractor Component 2009/10 2010/11 Total
Human Resources Guideline Development 100,000 100,000
Communications and Branding 500,000 500,000
Public Education and Awareness 500,000 500,000
Human Capital Planning 200,000 200,000
Change Management 200,000 100,000 300,000
Organizational Design 200,000
ICT and Process
Companies-Forms Development 200,000 200,000
BPR Specialist x2 400,000 400,000
CC Transition 200,000 200,000
Cooperatives-Forms Development 200,000 200,000
BPR Specialist x2 400,000 400,000
CC Transition 200,000 200,000
ICT-ECM 200,000 200,000
ICT-Columbus 75,000 75,000
ICT-Shared Infrastructure 1,000,000 1,000,000
ICT-Reporting Requirements 500,000 500,000
ICT-Directory 500,000 500,000
E-Learning 200,000 200,000
Service Level Management 3,000,000 500,000 3,500,000
Finance Management 750,000 750,000
Human Resources 1,000,000 500,000 1,500,000
Total 10,450,000 1,175,000 11,425,000
Inflated Total 10,450,000 1,270,175 11,720,175
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CIPRO FINANCIAL PERFORMANCE

As of January 2009, CIPRO financial performance wasitive on the revenue and
expenses components as depicted below:

CIPRO Financial Summary

Component Jan 2009 Act. 2009 Ann'l 'Y of Rev 2008 Act. 2007 Act. 08/09 YOY 07/08 YOY
Business Revenue

Intellectual Property 34,195,000 41,034,000 13% 40,301,332 26,332,295 2% 53%
Data Sales - 0% 1,388,637 1,056,123 31%
Corporate Information 17,327,000 20,792,400 7% 15,365,919 13,004,952 35% 18%
Companies and close corporations 58,535,000 70,242,000 23% 69,902,462 65,114,865 0% 7%
Increase is share Capital 13,748,000 16,497,600 5% 12,558,848 10,516,925 31% 19%
Annual returns 135,888,000 163,065,600 52% 138,201,021 120,531,622 18% 15%
Total Business Revenue 259,693,000 311,631,600 100% 277,718,219 236,556,782 12% 17%
Total Expenditure 158,244,000 189,892,800 181,627,858 133,691,968 5% 36%
Operating Surplus 101,449,000 121,738,800 96,090,361 102,864,814 27% -7%
Finance Income 40,898,000 49,077,600 30,011,194 13,346,663 64% 125%
Other Operating Revenue 362,000 434,400 334,312 6,142,354 30% -95%
Net Surplus 142,347,000 170,816,400 126,435,867 122,353,831 35% 3%
Obligated (Special Projects) 154,000,000

Net (Less Special Projects)* 16,816,400 126,435,867 122,353,831 -87% 3%

* The R16M net surplus does not include outstanding expenses of R49M

On a year over year growth basis, annualized bssinait revenue was 12% compared
to 17% in the prior year. This decline is morenthi&ely attributable to the economic

downturn, particularly during the fourth quarter 2008 where GDP declined by an
annualized 1.8%.

During this reporting period, the major busines# wevenue drivers were companies/
close corporations and annual returns, generat8g &nd 52% of revenue, respectively
on an annualized basis. The 18% growth in the anreiurns shows a positive trend
although this is due to the fact that this sourteevenue was extended to the close
corporations in September 2008. As uptake incegases expected that this revenue
source will partly offset current losses in comgafglose corporation registration
revenue.

The expenditures show a 5% growth although they sigaificantly under budget
primarily due to vacancies and items pending lgli{rR49M). Special initiatives which
primarily include ICT improvements were allocatecbiadget of R159M by National
Treasury from CIPRO'’s retained earnings of whiclydbM has been spent. This will
more than likely be carried over to the next fisczdr.

As stated, because OCIPE is currently funded bydtheand does not generate business

revenue, there is no comparative revenue/expenselm@®CIPE’s 2008/09 budget was
R18M.
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CIPRO’s 2009/1Medium Term Revenue and Expenditure Framework (MTREF) report
projects financial performance based using hisébrtcends and incorporates current
economic and business trends. The table beloveptes summary of CIPRO’s budget
projections.

CIPRO Budget Projections (R, 000s)

Budget Projections Budget Budget Budget
Component 2008/09 2008/09 2009/10 2010/11 2011/12
Total Operating Revenue 308,562 308,587 293,884 301,236 320,000
Retained Earnings 100,000 24,000 263,500 147,700 46,800
Total Income 408,562 332,587 557,384 448,936 366,800
Operating Expenditure 235,599 173,195 293,884 301,236 320,000
Special Programs and Initiatives 159,820 24,000 263,500 147,700 46,800
Total Operating Expenses 395,419 197,195 557,384 448,936 366,300
Surplus/Deficit 13,143 135,392 - - -

Source: CIPRO 2009/10 MTREF
The budget components are analyzed in the followetdion.

1) Operating Revenue

Based on current business performance, revenuejecped to decline by 2% in 2009/10
with marginal increases thereafter. The main raeedrivers by business unit are
projected below.

CIPRO Operating Revenue Drivers (R, 000s)

Actual Projections Budget Budget Budget
Component 2007/08 2008/09 2009/10 2010/11 2011/12
Intellectual Property 40,135 40,139 40,137 40,136 40,138
Companies and CCs 70,926 60,065 69,144 60,721 58,235
Annual Returns Companies 139,587 162,161 131,737 145,042 164,371
Annual Returns CCs - 7,865 19,316 24,928 25,156
Share Capital 13,173 18,181 15,090 13,002 13,600
Corporate Information 16,486 20,176 18,460 17,407 18,500
Total Income 280,307 308,587 293,884 301,236 320,000

Source: CIPRO 2009/10 MTREF
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CIPRO Projected Volumes (Number)

Historical Current Projections

Component 2005/06 2006/07 2007/08  2008/09 2009/10 2010/11 2011/12

Companies Registered 48,900 42,090 33,269 38,513 40,438 48,416 57,970
CC's Registered 197,307 243,557 251,996 250,000 200,000 180,000 170,000
Cooperatives Registered 2,829 6,765 3,140 3,297 3,462 3,289 3,345
Trademarks Applications 28,331 30,149 32,717 34,353 36,071 34,267 35,100
Patents Applications 10,460 10,753 10,667 11,200 11,760 11,712 10,830
Designs Applictaions 1,817 2,065 2,321 2,437 2,559 2,431 2,330
Annual Returns 62,664 146,504 162,553 178,809 196,690 216,358 237,990

Source: CIPRO 2009/10 MTREF

The slowdown in revenue from intellectual propedgmpanies and closed corporation
registrations in 2008/09 is supported by the amaliys10.1.3.1. Additionally, in January
and February 2009, close corporations experiencedarmualized 18% increase in
deregistration related activities from prior yeaFor 2008, companies deregistration
activities increased by 55% from prior year compame99% for close corporations.

Annual returns are assumed to increase conserlativd0% due to expected decline in
companies and close corporation revenue. Assu@®d§/09 run rates are experienced
during 2010/11, a potential ~R30M could be obtaifieth this source.

The uncertainty associated with the rate of coneerdrom close corporations to
companies and from unregistered entities to congsamollowing enactment of the
Companies Bill makes this an unreliable sourcenobime in the short term. A successful
public education and awareness program coupled avitimcentivized fee structure will
potentially increase registrations and downstreavemue.

Given the current limited sources of revenue arexilility, it is critical that the
Commission explore or fast track other potentialrses, especially in data sales and
trademarks. Data sales will be highly dependerdata integrity which is closely linked
to the current e-CIPRO Iinitiative, while accessitun the Madrid Protocol has the
potential to increase overseas application filing eesultant revenue.

2) Retained Earnings and I nitiatives
In an effort to improve service delivery and enteits operational effectiveness, CIPRO

has identified various critical initiatives. Thebte below depicts a summary of CIPRO’s
identified initiatives against its retained earrsing
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CIPRO Initiatives Budget Summary

Initiative Status 2009/10 2010/11 2011/12 Total

e-CIPRO Approved 96,000 46,000 46,000 188,000
Enterprise Architecture Pending approval 11,000 11,000
e-Administration Pending approval 3,500 1,300 800 5,600
New Facility Approved 104,000 104,000
Commission Transition Pending approval 30,000 30,000
Scanning and Registry Pending approval 60,000 59,400 119,400
Total Initiatives 263,500 147,700 46,800 458,000

Source: CIPRO 2009/10 MTREF

The approved initiatives comprise 60%+ of CIPRQswanulated retained earnings. All
identified initiatives have been assessed for tlhen@ission’s new requirements and
required funding has been developed and is pahi®business case.

The amount allocated for the Scanning and Registtiative will need to be motivated
with a business case identifying scope, options saamported by a comprehensive cost
benefit analysis prior to implementation. Thisaisritical initiative for the Commission
as relates directly to the registry function.

Given that CIPRO’s entire retained earnings havenbalocated, it will be critical to
rebuild the Commission’s reserves to at least enscwurrent liabilities can be
accommodated in the future.

3) Operating Expenditures

Projected 2009/10 budget shows an increase of ~286% prior year primarily due to
employee compensation and operating leases. Englogmpensation is expected to
increase from R67M to R139M to accommodate the amut CIPRO structure.
Operating leases are expected to increase by ~Rdiibutable to the new facility.
While technology improvements are expected to tesutiard savings from productivity
gains, these benefits will not be realized unt flystems have achieved full operational
capability in 2011/12. All else equal, potentiddvisigs realized will benefit the
Commission’s financial position.
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