DRAFT


[image: image1.png]TRADE AND INVESTMENT REFORM
SUPPORT PROGRAM IN AZERBAIJAN

JUSAID

FROM THE AMERICAN PEOPLE





WTO Institutional Needs Assessment for

Azerbaijan

(Draft – For Discussion Purpose)

Prepared by

Economic Integration Forum Inc.

February 2008

Table of Contents

Executive Summary ……………………………….………………………….………………..    1


Section A: TRIPS (Trade-Related Aspects of Intellectual Property Rights)………………. 12
Section B: Customs …………………………………………………………………………… 21
Section C: TBT (Technical Barriers to Trade) ………………………………………………. 29
Section D: SPS (Sanitary and Phytosanitary Measures) ………………………………….. 39
Section E: Agricultural Notifications …………………………………………………………. 51
Section F: Trade Remedies (anti-dumping, countervailing, and safeguards) ……………. 53
Section G: Government Procurement ………………………………………………………. 64
Attachment: Note on WTO Required Enquiry and Notification Points ……………………. 68  
Acknowledgment
This WTO Institutional Needs Assessment was conducted by Economic Integration Forum Inc. under subcontract to Chemonics International, the Prime Contractor on the USAID Trade and Investment Reform Support Program (TIRSP).

This Assessment was led by Mr. F. Youwakim Farhat, Team Leader of the WTO TIRSP Component with major contributions from:

· Ms. Polly Maier, Intellectual Property Attorney – TRIPS Section

· Mr. Brian OShea, Customs Attorney - Customs Section

· Dr. Kim Hjort, SPS/TBT Specialist and Agricultural Economist - SPS, TBT, and Agriculture Sections

· Mr. Ben Irvin, Trade and Customs Attorney - Trade Remedies Section

· Mr. Simeon Sahaydachny, Government Procurement Attorney – Government Procurement Section
Mr. Darrell Brown, COP; Mr. Elkhan Mikhaylov, Local WTO Team Leader; and Ms. Alida Mahmudova, SPS/TBT Expert provided valuable comments.
SUMMARY

WTO accession requires the establishment of a number of new institutions and the strengthening of existing ones to ensure proper and effective implementation of the WTO agreements and to protect the rights of traders and investors.  This report identifies key institutional reforms that Azerbaijan should implement to create a sound and transparent institutional framework for WTO compliance.  Further, it provides the appropriate level of detail (depending on the current development of the pertinent institutional framework and the underlying legal regime) to launch many aspects of reform immediately.

The main objective of this Report is to provide relevant ministries and state bodies within the Government of Azerbaijan (GOAJ) with basic guidance to facilitate institutional reform in all key systemic areas of the foreign trade regime as outlined below:  
A. TRIPS (Trade-Related Aspects of Intellectual Property Rights);
B. Customs;
C. TBT (Technical Barriers to Trade);
D. SPS (Sanitary and Phytosanitary Measures); 
E. Agricultural Notifications;

F. Trade Remedies (anti-dumping, countervailing, and safeguards); and
G. Government Procurement.
Depending on the outcome of service market access negotiations, Azerbaijan may have to implement certain institutional reforms to comply with the specific service commitments. These will definitely include the need to comply with the principles of the Telecom Reference Paper and the possible strengthening of prudential supervision in the banking and insurance sectors.
  Establishment of a GATS Enquiry Point is a standard requirement for all acceding countries. A GATS Contact Point will be additionally required, if Azerbaijan accedes as a developed country.

This Report proposes the establishment over 15 new institutions and the implementation of 140 related institutional reforms to facilitate the establishment and operations of these institutions. These are summarized in Table 1 below.  In addition to specific new institutions, formal administrative appeals and procedures are lacking across the board. It is worth noting that almost all WTO agreements require the availability of appeal procedures for prompt reviews of administrative actions and decisions.  Most existing institutions lack procedural manuals and standard operational procedures.  Adequate risk assessment procedures to reduce regulatory burdens and to speed up trade are largely absent. Furthermore, the degree of automation is very limited and significant investments are required for e-government.

The main cost of accomplishing the proposed institutional reform for Azerbaijan will be budgetary outlays to establish these new institutions including (i) recruiting and hiring adequate technical resources and building their capacity; (ii) securing appropriate office space, and (iii) acquiring necessary information technology systems. A solid commitment on the part of GOAJ will be needed to avoid the risk of not achieving such reform.
Donor assistance has been limited to training to familiarize relevant ministries and state bodies with the need for, and the nature of, some of this institutional reform.
  The USAID TIRSP plans to facilitate at least 18 WTO-related institutional reforms during the period April 2008-June 2009.  Specific activities will be selected from the list of 140 specific reforms and will also be influenced by other priorities related to the restructuring of the Foreign and Economic Cooperation Department at the Ministry of Economic Development.

Capacity building in the form of formal training and, in many instances, on-the-job training will be necessary to ensure proper application, administration, and/or enforcement of WTO related legislation by these institutions.  This will include training on the manuals and operational procedures whose development is recommended in this Report.  An institutional capacity building plan will need to be developed at a later stage, subsequent to the establishment of these new institutions.  The plan should also cover training for the judiciary to properly interpret WTO laws and for the private sector to clearly understand its rights and obligations.
Notwithstanding WTO accession, establishing effective and transparent institutions is necessary to modernize Azerbaijan’s institutional framework to complete the transition toward a market economy and create a more conducive environment for attracting investments in the non-oil sector.

Complying with the WTO agreements and establishing effective institutions to administer them will, in addition to facilitating full integration of Azerbaijan into the world economy, strengthen the rule of law, transparency, and accountability; and drastically reduce rent-seeking behavior and the opportunities for corrupt practices.
Table 1 – Key WTO-Related Institutional Reform

	Area/Institution
	Main Objective(s)
	Specific Key Institutional Reform

	A. Intellectual Property
	· Effective and proper implementation of TRIPS and protection of IP rights
	

	Courts & Judicial System Modernization

	· Strengthen IP enforcement

· Enhance compliance with TRIPS-Part III 
	1. Internal rules on protection of confidential materials and information

2. Pleadings procedures

3. Procedures for handling and maintaining evidence

4. Provisional measures procedures, including ex parte measures and processing of bonds 

5. Procedures for interfacing with other IP relevant bodies
6. Standards and timetables for publishing court documents

7. Computer-based systems for management of filings, tracking, bookkeeping, and recordation of judicial decisions

	Special Intellectual Property (IP) Units within the Police


	· Strengthen IP internal enforcement

· Enhance compliance with TRIPS-Part III
	8. Legislation to provide legal basis for establishing special IP Units within Police
9. Organizational structure and functions

10. Rules on service of pleadings, notices, injunctions, subpoenas
11. Procedures for provisional and final seizures

12. Procedures for verification of bonds and securities

13. Procedures for implementation of criminal penalties

14. Computer-based systems for tracking court orders, logging and analyzing information on possible infringement, and sending e-communications

	Special IP Unit within the State Customs Committee

	· Strengthen IP internal enforcement

· Enhance compliance with TRIPS-Part III-Section 4
	15. Legislation to provide legal basis special for establishing IP Unit within Customs
16. Organizational structure and functions

17. Rules for conducting Ex Officio Actions

18. Rules for applying de minimis import exceptions

19. Protocols for protecting confidential information

20. Procedures for handling and maintaining evidence and suspended goods
21. Procedures for handling securities and bonds

22. Procedures for interfacing with police, courts, and right holders
23. Computer-based systems for maintaining the registry; financial record-keeping; and tracking time-sensitive actions 

	National Intellectual Property Agency (NIPA)
	Improve efficiency in administering and enforcing protection of IP rights
	24. Legislation to provide legal basis and merge all IP functions under a single agency

25. Organizational structure and functions of departments and divisions

26. Assessment of information technology/systems needs

27. Implementation of automation

	Inter-Agency Commission on IP Enforcement
	Improve coordination and cooperation among enforcement bodies
	28. Legislation to provide legal basis
29. Organizational structure and functions

30. Inter-Agency Coordination and Cooperation Mechanism

	Coordinator of International Enforcement and Cooperation
	Improve coordination on international enforcement 
	31. Legislation to provide legal basis 
32. Organizational structure and functions

33. Standard Operational procedures

	Scientific Research Center
	Sustainable IP Development
	34. Legislation to provide legal basis
35. Organizational structure and functions

36. Standard operational procedures
37. Library materials acquisition

	B. Customs
	· Facilitate trade
· Effective and proper implementation the WTO Customs Valuation Agreement and Rules of Origin Agreement
	

	Training Capacity on Customs Valuation
	· Trainers capable of training customs officials on CVA application 
	38. Train the trainers program
39. Syllabus and Customs Valuation Training Manual 

	Customs Administrative Appeal Body
	· Comply with CVA and ROO

· Protect rights of traders

	40. Legislation to provide legal authority
41. Organizational structure and functions

42. Policy and procedural manual

43. Registration and tracking system

	Customs  Binding Rulings Unit
	· Comply with CVA and ROO

· Protect rights of traders


	44. Legislation to provide legal authority
45. Organizational structure and functions

46. Policy and procedural manual

47. Registration and tracking system
48. Library of decisions

	Customs Risk Assessment Unit
	· Speed up clearance
· Facilitate trade
	49. Automated risk selectivity engine integrated with planned Azeri customs automated declaration and cargo processing system

	Customs Compliance Audit
	· Reduce Fraud

	50. Legislation to provide legal authority
51. Organizational structure and functions

52. Audit manual

53. Registration and tracking system

	C. Technical Barriers to Trade (TBT)
	· Comply with TBT

· Facilitate Trade


	

	Information Centre on TBT within State Agency for Standardization, Metrology and Patents
	· Comply with TBT: handling TBT Enquiries from WTO Members

· Increase transparency
· Provide information to the private sector
	54. Legislation to provide legal basis
55. Organizational structure and functions

56. Legislation to ensure cooperation of relevant bodies

57. Operational procedures manual
58. E-library of Azerbaijan Standards, technical regulations, and conformity assessment procedures


	TBT Notifications Unit within State Agency for Standardization, Metrology and Patents
	· Comply with TBT: submitting TBT Notifications to the WTO and handling TBT Notifications from WTO Members

· Engage private sector in standards setting


	59. Legislation to provide legal basis
60. Organizational structure and functions

61. Legislation to ensure cooperation of relevant bodies

62. Operational procedures manual

63. Registry/tracker of outgoing and incoming TBT notifications

	TBT Contact Points at executive power bodies that adopt technical regulations
	· To provide information to the TBT Information Centre and Notifications Units


	64. Legislation to require (i) replying in a timely fashion to information requests from the TBT Information Centre and Notifications Units; and (ii) forwarding draft or adopted legislation for notification purpose.

	Technical Regulation and Conformity Assessment Equivalence Evaluation Board
	Comply with the TBT Agreement: Articles 2.7 and 6
	65. Legislation to establish at a non-regulatory executive power body and provide authority
66. Organizational structure and functions

67. Legislation to ensure cooperation of relevant bodies

68. Operational procedures manual

69. Methodology/criteria/procedure for ruling on equivalence 

	TBT Appeals Body 
	Comply with the TBT Agreement: Article 5.2.8
	70. Legislation to provide legal basis
71. Organizational structure and functions
72. Procedural manual for tracking receipt and status of appeals

73. Procedural manual for evaluating and deciding on appeals

	D. Sanitary and Phytosanitary Measures
	· Comply with SPS

· Facilitate Trade


	

	SPS Enquiry and Notification Point
	· Comply with SPS Article Annex B
· Increase transparency
· Provide information to the private sector

	74. Legislation to ensure cooperation of relevant ministries and state bodies
75. Organizational structure and functions

76. Operational procedures manual

77. Database of enquiries and notifications
78. System for recording and tracking enquiries and notifications along with appropriate databases
79. Manuals for maintaining enquiries database and notifications database

80. Manual for structure of an electronic library of SPS normative acts, outgoing, and incoming notifications

	National Codex Alimentarius Commission (NCAC)
	· Harmonization of food safety regulations with international standards
	81. Roadmap for Membership (done)
82. Legislation to establish national contact/liaison point

83. Application preparation and submission

84. Legislation to establish NCAC, composition, functions, and authorities

85. Operational procedures manual for NCAC

86. Operational procedures manual for subcommittees under NCAC

87. Manual of terms used in the context of food safety

88. Multi-Year Harmonization Plan with Codex

	Risk Assessment Teams (Units)
	· Implement Article 5 of the SPS Agreement
	89. Manual on OIE risk assessment procedures (translation of OIE guidelines into Azeri)

90. Manual on IPPC risk assessment procedures (translation of IPPC guidelines into Azeri)

91. Manual on Codex risk assessment procedures (translation of Codex guidelines into Azeri)

	SPS Appeals Body
	· Implement Annex C provision on system for considering complaints
	92. Legislation to establish and provide authority

93. Procedural manual for tracking receipt, evaluation, and resolution of appeals

94. Procedural manual for experts to properly evaluate and decide on appeals 

	E. Agricultural Notifications
	
	

	Policy Monitoring and WTO Reporting Unit
	To properly fulfill notification requirements and AMS commitments
	95. Legislation to establish and provide authority

96. Manual for computation of Aggregate Measurement of Support (AMS)

97. Manual for preparation of ad-hoc notifications (translation of WTO prepared guidelines)

	F. Trade Remedies
	To properly apply the WTO Agreement on Anti-Dumping, the WTO Agreement on Subsidies and Countervailing Measures, and the WTO Agreement on Safeguards
	

	Anti-Dumping Duty Unit
	To properly apply the WTO Agreement on Anti-Dumping
	98. Legislation to establish and provide authority

99. Manual for conducting an anti-dumping investigation
100. Manual for determining sales at less than fair value
101. Manual for verification of submitted data and information
102. Manual for submission and treatment of confidential data

	Countervailing Duty Unit
	To properly apply the WTO Agreement on Subsidies and Countervailing Measures
	103. Legislation to establish and provide authority
104. Manual for treatment of subsidies and incentive systems
105. Manual for calculating amount or rate of subsidy
106. Manual for verification of submitted data and information 
107. Manual for submission and treatment of confidential data

	Safeguards Unit
	To properly apply the WTO Agreement on Safeguards
	108. Legislation to establish and provide authority
109. Manual for evaluation of relevant information and documents
110. Manual analysis of increased imports trends
111. Manual for analysis of alleged injury to the domestic industry
112. Manual for verification of submitted data and information
113. Manual for submission and treatment of confidential data

	Injury Unit
	To properly apply the WTO Agreement on Anti-Dumping, the WTO Agreement on Subsidies and Countervailing Measures, and the WTO Agreement on Safeguards
	114. Legislation to establish and provide authority
115. Manual for carrying out investigation techniques
116. Manual for analysis and determination of Injury
117. Manual for verification of submitted data and information
118. Manual for submission and treatment of confidential data

	Administrative Appeals Body
	
	119. Legislation to establish and provide authority

120. Legislation outlining process
121. Policy and procedure manual

	G. Government Procurement
	
	

	State Procurement Agency (SPA)
	Strengthening the independence and effectiveness of SPA oversight and policy making, and promoting compliance, transparency and accountability in the procurement system
	122. Amendment to GP Law to strengthen Independence of SPA

123. Practice Manual for SPA

124. E-Procurement system for procuring entities and for SPA monitoring

125. Guidelines for harmonizing practices of procuring entities

126. Mandating collection of statistics and making non-confidential info available to general public

127. Systems for collecting and reporting statistical data

128. Modernization of system of record-keeping and filing practices

	Procuring Units within Entities
	Raising the level of competence and compliance in implementation of procurement
	129. Legislative provisions to establish procurement units staffed with cadre of procurement officers

130. Design and implementation of a programme of professionalism

	Treasury Financial Management Information System (FMIS)
	Improving efficiency, expenditure control, transparency and capture of management information in procurement
	131. Introduction of automated linkages between procurement systems and FMIS

	Parliamentary Oversight and External Audit
	Promoting compliance and improved oversight in the procurement system 
	132. Practice Manuals for Parliamentary oversight

133. Guidelines for Performance Audits

	H. Services
	Comply with GATS and Specific Commitments in the Schedule of Specific Commitments on Services
	

	GATS Enquiry Point – Ministry of Economic Development
	· Comply with GATS Article III.4

· Improve transparency


	134. Legislation to establish and provide authority
135. Operational procedures manual

136. Catalogue and database of service related legislation

	GATS Contact Point – Ministry of Economic Development
	· Comply with GATS Article IV.2

· Improve transparency


	137. Legislation to establish and provide authority

138. Operational procedures manual

139. Database with information on:
· commercial and technical aspects of the supply of services;

· registration, recognition and obtaining of professional qualifications;  and

· the availability of services technology.

	TBD (to be determined at a later stage)
	· Comply with the Schedule of Specific Commitments on Services
	140. To be elaborated at a later stage


A final note, it is highly recommended that all enquiry and notification points be established under a single Enquiry and Notification Point within the planned WTO Department at the Ministry of Economic Development.  Please see attached Note on Enquiry and Notification Points.

A. TRIPS (Trade-Related Aspects of Intellectual Property Rights)
The WTO Agreement on Trade-Related Aspects of Intellectual Property (TRIPS Agreement) contains various requirements concerning the practical implementation and enforcement of intellectual property rights.  In addition to registration and/or examination functions, certain institutions must be in place in order to ensure the correct implementation of WTO enforcement obligations.  As important as the existence of these institutions is the establishment of dynamic structures of coordination, communication and cooperation between them.  Effective enforcement requires collaboration involving a web of key institutions, most importantly, the judiciary, the police, the State Customs Committee, and the coordinator of enforcement and cooperation (typically located at the National Intellectual Property Agency).  An inter-agency coordination and cooperation mechanism needs to be elaborated to ensure effective enforcement. It is recommended that such be administered by the Office of the Prime Minister and fall under Inter-Agency Commission on IP Enforcement.
Azerbaijan currently administers copyrights and related rights through a Copyright Agency, while the Patent Division within the State Agency on Standardization and Patent administers patents, trademarks and geographical indications. While the separation of copyright and industrial property functions is a common approach, it is atypical for intellectual property to be under the same agency as standardization.  However, the merger of all functions into a single National Intellectual Property Agency could confer several advantages:

· Optimization of financial resources.  Redundancies in technology, equipment and financial support could be eliminated were IP-related functions merged into a single agency, resulting in reduced costs and competition for resources.

· Optimization of human resources.  Gathering personnel expertise, administration, support services into a single agency would enhance the efficiency and expertise level of such resources.

· Internal coordination and communication.  Some overlap exists with regard to the administration of various intellectual property rights (e.g. copyrights and trademarks).  In a single agency structure, these overlaps can be addressed and resolved efficiently between the subdivisions of the single agency – rather in a more complicated manner between different agencies in the case of the multi-agency scenario.
· Coordination with external entities.  Adequate protection of intellectual property rights requires active collaboration between IP administrative bodies, police, customs, and foreign and international entities.  This external coordination could be achieved efficiently though single IP administration entity. 
Under a single agency system, subdivisions for various subject areas could be retained within the agency, with all divisions coordinated through reporting lines to single agency.  It is recommended that a Scientific Research Center be established within the National IP Agency with the role of:
· Training IP specialists;

· Conducting research;

· Coordinating with academia;

· Tracking international trends;

· Learning about the experience of other countries;
· Making proposals to upgrade IP legislation; and

· Coordinating with international organizations.
Automation is lacking in most aspects of intellectual property administration in Azerbaijan and presents a major bottleneck to enable effective enforcement.  Automation of certain functions would enhance effectiveness in protection of intellectual property rights, particularly with regards to registration.  An assessment of automation/information technology needs should consider the following functional requirements:

· electronic filing of patent, trademark, and geographical indications applications, utilizing electronic forms and with a capacity to process electronic attachments and drawings;
· electronic communications for active applications and filings, status requests, requests and responses for additional information, oppositions, renewals, and cancellations;
· encryption and other security protocols to protect confidential documents and information involved with applications;
· electronic receipt systems;
· organization, maintenance and/or access to technical and legal databases consulted by industrial property office examiners in the course of examinations of registration applications;
· accounting programs to track incoming, outgoing and receivable payments associated with registration and maintenance of registrations, along with capacity for processing electronic payments such as application and maintenance fees;
· recordation of transfers of industrial property rights, such as licensing agreements, as well as liens and mortgages against such interests;
· tracking of deadlines, expirations and other dates pertinent to registrations; and
· generation of agency publications such as public information on registrations, revocations, expirations, etc., along with informational publications directed to industrial property owners and to the public in general.
In addition, a frequently updated, interactive agency website could provide the following:

· public access to non-confidential information on registered inventions, trademarks and geographical indications;
· responses to FAQs about the agency and its functions;

· basic registration and rights protection information; and

· contact links for questions and enquiries. 

The following four subsections discuss institutional needs for strengthening the IP administration and enforcement infrastructure in Azerbaijan focusing respectively on:
· Courts and Judicial System Modernization;
· Special Intellectual Property Units within the Police;
· Special Intellectual Property Unit within the State Customs Committee; and
· Coordinator of International Enforcement and Cooperation.
A.1 Courts & Judicial System Modernization
Enforcement of intellectual property rights on the judicial level requires no separate, dedicated court system under the TRIPS Agreement.  However, ordinary trial and appellate courts with jurisdiction over intellectual property cases must have the capabilities and expertise outlined below. 

Judicial enforcement is a fundamental element of intellectual property protection under the TRIPS Agreement.  In addition to generally requiring the availability of a fair court system to hear cases and appeals, the TRIPS Agreement requires that courts be empowered to impose a number of particular enforcement procedures and remedies in intellectual property cases.  These include provisional remedies, including ex parte relief, where special notification timetables and procedures apply; temporary and permanent injunctions; disposal and destruction of infringing goods and materials used to create them, which requires courts to weigh various legal and practical considerations; indemnification of parties against whom enforcement measures were improperly imposed; and criminal penalties in certain cases.  If Azerbaijani customs law establishes the courts as the initial point for requests for suspension of release of infringing goods at the border, then courts must be both empowered and prepared to adjudicate such requests.  The TRIPS Agreement further requires court involvement in notifications of suspensions, decisions on suspension requests and revocations, appeals, and other matters involving intellectual property protection at the border.  More generally, the Agreement requires proper service of pleadings, notices, and other litigation-related documents; transparency rules require that final judicial decisions and administrative rulings of general application be published or at least made publicly available.

While the TRIPS Agreement requires no specialized intellectual property courts, the following enforcement capabilities must be integrated into the existing court system:

· Trial-level and appellate judges trained and empowered to implement all of the above remedies and procedures in the intellectual property context; and
· Court personnel trained in required administrative support such as receiving pleadings and other filings, in particular processing expedited petitions for provisional measures, including ex parte requests and customs suspensions; maintaining confidential documents, which are frequently submitted in intellectual property disputes; maintaining submitted evidence, in both civil and criminal cases; and compiling court decisions and ensuring publication of decisions of general applicability.
Consistency and TRIPS compliance in day-to-day judicial enforcement of intellectual property rights would be enhanced through introducing internal rules governing the following:
· Specific steps for protection of confidential materials filed with courts adjudicating intellectual property matters;
· Procedures for in-taking, filing and forwarding pleadings and petitions for both regular and expedited matters, including provisional measures and including ex parte requests, for which special notification timetables and procedures must apply.  This includes clear rules for notifying or refraining from notifying various affected parties;
· Handling and maintaining evidence, including evidence held by the court, either directly or through third parties, which is being preserved pending final resolution on infringement disputes;
· Processing securities, bonds or funds paid into court, including securities posted in connection with provisional measures;
· Formal interface with police, customs and other state bodies which may be involved in carrying out court orders for intellectual property protection, such as disposal or destruction of infringing goods;
· Standards for determining which court documents shall be published, and directions for publishing or having published the appropriate materials;
Implementation of TRIPS-mandated enforcement measures would ideally include computer-based systems to aid in the following tasks: 
· Management of filings and court records, to support systematic retrieval by judges, court personnel, parties and the public;
· Tracking of deadlines and due dates, such as those tied to particular TRIPS Agreement requirements (informing parties and scheduling hearings after ex parte atcions have taken place; revoking provisional measures, informing interested parties of customs-related actions and associated hearings, etc.);
· Bookkeeping, in particular to track securities, bonds, and funds received by and owed to the clerk of court; and
· Recordation of judicial decisions.
The aforementioned can be part of a much broader reform aimed at modernizing the court system in Azerbaijan.

A.2 Special Intellectual Property Units within the Police

Since violations of intellectual property rights may occur anywhere in the country, it is necessary to incorporate specialized police enforcement capabilities at local precinct levels.  Dedicated intellectual property enforcement units are appropriate in areas where infringement is known to be widespread or likely to occur, such as large population centers, border areas, and near certain production facilities.  Less active areas may rely on law enforcement officers with special intellectual property enforcement training.  In all cases, day-to-day police involvement is crucial to implementing TRIPS Agreement-level enforcement.  
The TRIPS Agreement requires that intellectual property right holders be able to enforce their exclusive rights in ways which require police involvement.  Police carry out certain infringement remedies, such as seizures, temporary and permanent injunctive relief, and disposal and destruction of infringing goods.  They may implement TRIPS-mandated temporary injunctions to preserve evidence.  Police may also be involved in the service of court documents in intellectual property cases. 

Of course, police officers are likely to encounter evidence of intellectual property rights violations in carrying out other duties, or to receive information about such violations.  This positions the police to supplement the private enforcement of rights in a proactive way.  

Carrying out the enforcement implementation duties required by the TRIPS Agreement requires officers specifically trained in implementing the above duties in the particular context of intellectual property enforcement.  Police precincts should include units
 or staff with the capability to carry out proper seizures, disposals and other required actions with respect to infringing or suspected infringing goods.  Also required are police officers with expertise in identifying and handling traditional evidence of possible infringements, such as pirated audiovisual materials and counterfeit consumer goods, as well as digital evidence and materials. As noted, precise staffing levels and organization of enforcement units will be dictated by the level of infringement in a given area, but it is essential that some personnel within local police units possess the needed capabilities.

Correct implementation of on-the-ground enforcement activities is essential to supporting TRIPS-level protection.  Therefore, there is a need for the development of detailed internal rules covering the following areas:

· Service - Legal delivery of pleadings, notices, injunctions, subpoenas and other documents;
· Provisional seizures, pursuant to court orders, of suspected infringing goods and/or evidence of possible infringement, and arranging for the holding of such goods or evidence pending court instructions;
· Carrying out final seizures, disposal or destruction of goods found to be infringing;
· Verification of bonds and securities associated with police actions to enforce private rights; and 

· Implementation of criminal penalties imposed by courts in special cases.
Ongoing training and/or updated manuals providing basic background in intellectual property rights and various kinds of infringement, why these rights require enforcement, and identifying suspect infringing goods, are also essential.

Police implementation of TRIPS-based court orders, as well as independent anti-infringement activities by police, would ideally include computer-based systems to aid in the following tasks: 

· Tracking court orders received and carried out, services, and other court-generated tasks;
· Logging and analyzing incoming informaton related to possible infringment; and
· Sending electronic communications between police precincts to promote information-sharing and coordination of enforcement efforts, and with courts to faciliate shared enforcement actions

A.3  Special Intellectual Property Unit within the State Customs Committee
A specialized intellectual property rights unit within the State Customs Committee, along with systematic training of customs officials outside this unit, is an effective approach to the complex task of border enforcement of intellectual property rights.  Particular staffing needs are noted below.

TRIPS Agreement requirements for border measures for the enforcement of intellectual property rights are extensive.  WTO members must establish customs procedures which allow right holders to request that customs authorities suspend the import of goods that are suspected of bearing counterfeit marks or being pirated copyright goods, and hold the suspect goods until a court or other competent authority adjudicates the underlying infringement claim.  Certain procedural requirements be met with regard to these measures, and border protection may apply beyond the area of trademarks and copyrights and apply to exports as well as imports.  Securities or equivalent assurances are required to protect the defendant and the competent authorities and to prevent abuse.  Also required are formal notifications of suspensions, revocations of suspensions, and other enforcement-related actions.  All actions must take place within specific time periods and according to specific procedures.  The TRIPS Agreement further requires that affected parties have the right to inspect goods detained by customs in order to support claims and defenses.  Also required is the establishment of administrative contact points for exchanging information and cooperating with other customs authorities with regard to trade in counterfeit trademark goods and pirated copyright goods.  The TRIPS Agreement does allow the application of a limited de minimus import exception.

TRIPS-based ex officio action requires that a number of procedures be observed: authorities should act upon prima facie evidence of infringement of intellectual property rights; competent authorities must be able to seek from the right holder any information that may assist them to exercise these powers; interested parties must receive prompt notice of ex officio actions; importers must have defined appellate rights; and suspensions be time-limited.

Effective implementation of the foregoing TRIPS requirements requires a specialized intellectual property enforcement unit within the State Customs Committee, including staff covering the following functions:

· Intake and oversight of requests by right holders and/or court orders for suspensions of release of suspected infringing goods, in accord with all procedural requirements;
· Ongoing maintenance of the intellectual property registry, including examination of applications for registration to ensure compliance with legal requirements of inclusion in the registry; entering, renewing and deleting items from the registry according to the applicable regulations; and notifying relevant customs authorities of registry actions according to the regulations;
· Appropriate maintenance of evidence and suspended goods;

· Promulgation of registry rules, as required by the customs regulations;
· Bookkeeping and financial management for tracking securities and other assurances received.  Costs of suspensions and other actions must be recorded, in the event that the agency is entitled to pursue compensation for expenses and losses incurred by customs due to wrongful use of border enforcement procedures by private parties;
· Taking of ex officio action to respond to evidence of infringement of intellectual property rights at the border, in coordination with inspection officials;
· Provision of legal advice within the intellectual property unit; outside the unit to State Customs Committee employees handling intellectual property matters; to registry applicants; and to other interested parties.  This role could be filled by an attorney or trade specialist with particular knowledge of intellectual property rights enforcement at the border; and
· Administrative contact for exchanging information and cooperating with other customs authorities with regard to trade in infringing goods.
In addition, customs officers who conduct day-to-day inspections at the ports and borders must have the capacity to identify suspect infringing goods for purposes of ex officio and registry-based suspension actions. As the regulations permit the use of many methodologies for examining intellectual property objects (use of holographic and microscopic techniques, examination of sound and audio-visual objects, etc.), inspectors must be trained in the use of these methoologies for both ex officio and registry-based acions.  They should also be trained to apply any de minimus import exception properly, and to execute destruction or disposal of goods with respect to which a final determination of infringement has been made.

Proper implementation of intellectual property protection at the border requires the development of detailed internal rules covering the following areas:

· Conducting ex officio actions, identifying infringing goods, acting on prima facie evidence of infringement of intellectual property rights; possibilities for requesting pertinent information from right holders; and ex officio notification requirements and applicable time limits;
· Protecting confidential information- or potentially confidential information- involved in seizures, suspensions, and other customs actions;
· Applying de minimus import exceptions;
· Processing requests for right holders or orders from courts on protection of intellectual property rights;
· Handling and maintaining evidence, including allowing and supervising the taking of samples by interested parties of suspended goods;
· securities, bonds or funds paid by applicants; and
· Interfacing with courts and police where join enforcement procedures are required.
Customs implementation of TRIPS requirements and the duties set out in current laws and regulations should include computer-based systems to aid in the following tasks: 
· Maintenance of the registry, its updates, expirations dates, etc.;
· Tracking securities, bonds, costs, and other financial matters connected with suspensions, including ex parte actions; and
· Tracking dates for time-sensitive actions such as notifications of suspensions, revocations, etc.
Also, reliable electronic communication capacity is essential for:

· Contiually updated informaiton exchanges between the intellectual property unit, inspections officers, and other interested customs employees on infringement-related developments;
· Communications and inquiries from the public and from right holders seeking advice or assistance with border enforcement of their intellectual property rights;
· Coordination with domestic law enforcement units and border enforcement entities, for the sake of coordination of efforts and information-sharing; and
· Coordination with the national intellectual property agency.
Finally, appropriate customs-owned facilities, or facilities contracted by customs, for the temporary storage of goods suspended on suspicion of rights violations, are necessary. 

4.  Coordinator of International Enforcement and Cooperation
A designated international contact point and representative of the Republic should be established within the administration to implement TRIPS Agreement requirements for international enforcement and cooperation.  The most logical location for such international point would be the proposed National IP Agency.  In addition, contact points from within goverment bodies carrying out enforcement-related activities (e.g. customs, police) should be identified and should report to the international representative. 
The TRIPS Agreement requires enforcement and cooperation on an inter-governmental level to eliminate international trade in goods infringing intellectual property rights. In particular, the TRIPS Agreement requires members to establish and notify various contact points in their national administration, such as customs, to be ready to exchange information on trade in infringing goods. A generalized contact point should also be charged with coordinating the specialized contacts and for communicating externally on topics related to the Republic’s enforcement activities.  The TRIPS Agreement stipulates further measures which require coordination at the national level: ongoing compliance reviews and publication of members’ laws, participation in inter-Member dispute settlement mechanisms, technical cooperation (including legal drafting, establishment or reinforcement of domestic offices and agencies relevant to these matters, and training).  
To implement the forgoing efficiently, the following staffing capacities are necessary:

· Knowledge of international intellectual property protection regimes, and in particular familiarity with the operations of the Council for Trade-Related Aspects of Intellectual Property Rights;
· Familiarity with TRIPS accession, review and dispute-settlement procedures; and
· Ability to coordinate with other governments’ enforcement personnel.
It will be necessary to maintain contacts with legislature and judiciary and manage the publication and notification to the Council for Trade-Related Aspects of Intellectual Property Rights and other WTO members of final judicial decisions of general application in the intellectual property area, as well as international intellectual property agreements to which the Republic is a party. 
While a coordinator of international enforcement and cooperation would be engaged in a number of ad-hoc activities, the maintenance of active channels of communication with stakeholders and interested entities is necessary. Periodic travel to international convention conferences, meetings, and professional trainings would be necessary to keep abreast of international trends.
B.  Customs
Under the WTO system, there are four key agreements which govern the operations of customs services of Member States. These are:

· Agreement on Customs Valuation (CVA)

· Agreement on Rules of Origin (ROO)

· Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS)

· General Agreement on Tariffs and Trade (GATT)

The institutional requirements for applying the customs related aspects of the TRIPS Agreement are addressed in Section A.3 Above.  This Section addresses the following five key customs related institutional reforms related to WTO:

· Training Capacity on Customs Valuation

· Customs Administrative Appeal Body

· Customs Binding Rulings Unit

· Customs Risk Assessment Unit

· Customs Compliance Audit

B.1 Train-the-Trainers on Customs Valuation

Currently, very limited capacity exists within the Azerbaijan’s State Customs Committee to properly implement the CVA and to train customs border personnel on implementing the CVA.  

The CVA is one of the most complex agreements to administer.  Customs valuation officers at all customs houses and points need to clearly understand the principles and rules of the CVA agreement and how to properly apply them.  Intensive training on customs valuation is needed not only for existing officers but for all junior customs officers.  Currently, in-house training capacity on customs valuation within the State Customs Committee is lacking. There is a need to develop the capacity of half dozen to dozen trainers on customs valuation and provide them with training syllabus and manual.   A trainer the trainers program should be implemented to develop such capacity with the outcome of customs trainers able to train other customs officials on customs valuation using the customs valuation training manual.
B.2 Customs Administrative Appeal Body 

Currently, no customs administrative appeal body exists at the State Customs Committee of Azerbaijan.  The WTO Agreements on Rules of Origin and Customs Valuation require member countries to provide traders with the possibility to appeal adverse Customs decisions to an independent authority.  WTO members may require the initial appeal to be made to an administrative authority independent of the original decision-maker – such as a customs appeals body - before proceeding to court.  The advantage of an administrative appeal process is that it allows traders to resolve their disputes more quickly, and at less cost, than a formal judicial proceeding.  It also provides the central Customs administration the possibility to use their expertise/policy authority to check decision-making in the customs branch offices, and correct actions of lower-level officials before involvement in court proceedings.  
The legal framework for customs administrative appeals is provided in Chapter XV of the draft Customs Code of the Republic of Azerbaijan.  This draft law will allow any natural person or legal entity to file an appeal against Customs actions, resolutions or failure to act.  The initial complaint must be made to the “upper State Customs Committee” within 3 months after the person is informed of the action, or 6 months if not informed.   The State Customs Committee is required to decide the case and issue a decision in writing to the applicant within one month of the complaint.  

Implementation of the administrative appeal process requires the establishment of an appellate unit within the central State Customs Committee.  To ensure impartiality, this unit must be separate from the investigative, prosecutorial or advocacy functions of the customs administration.  The appeal bodies should have authority to engage customs experts in reviewing appeals, particularly on questions where laboratory or other technical investigation is required.  In addition, when necessary, the appeal bodies should have authority to contract with private sector specialists. 
The appeals body should be operated by a Secretariat responsible for administration and day-to-day operation of the appeals program.  These administrative functions include registering appeals, arranging/managing hearings, recording decisions taken, distributing notices and documents to the parties involved, and managing correspondence with appellants.  Depending on the volume of disputes, it may be sufficient for this Secretariat to be comprised of less than 5 members.  The appeals themselves can be reviewed and decided by ad hoc panels of (for example) 3 customs experts.  These experts can be selected from a roster of qualified customs experts maintained by the Secretariat, from within the customs administration, on a case-by-case basis depending upon the qualifications needed for review of the particular dispute.

This Secretariat will undertake the following:
· Receive written appeals associated with customs disputes;
· Evaluate the appeal and submitted documentation to determine the specific nature of the problem and identify persons capable of evaluation of the submitted documentation;

· Select the appropriate ad hoc panel to decide the appeal

· Assign qualified experts within the customs administration or contract with private sector experts to assist the panel on technical questions, where necessary;

· Notify the appealing party in writing of the results of the appeal;

· Issue, as necessary, orders to relevant customs offices to implement the decision; and
· Follow up on results of the implementation.

The following should be developed:

· A Cabinet Resolution that specifies at least the following:

· Who may submit an appeal 

· What information must be submitted 
· The Customs offices to which the appeal must be addressed 

· Rights to hearings; rules/procedures for the conduct of hearings 

· Qualification of panelists

· An administrative regulation or departmental instruction that defines the role, responsibility and authority of the administrative appeals body

· A Policy and Procedures Manual, which should include at least the following:  

· Standardized written forms for decision letters, notifications, etc.

· Procedures for the intake and internal processing of appeals, including registration of the appeal; assigning to experts for review; and internal tracking of the request to ensure compliance with time periods for completion

· Guidelines for protection of confidential information

· Instructions for distribution of the decision to the relevant Customs offices

The Secretariat should implement a registration/tracking system for the intake and processing of appeals, and a "library" of decisions issued by the appeals body that allows Customs users easy access and retrieval.  These systems can be paper-based.  
No other special technological equipment should be required by the members of the appeal bodies. Each member of the appeal bodies must have an e-mail address and access to a computer with word processing, e-mail and internet browsing software and to a printer. The Secretariat will require similar computer resources and also access to a photocopier and fax machine.
B.3 Customs Binding Rulings Unit 

Currently, no Customs Binding Ruling Unit exists at the State Customs Committee of Azerbaijan.  The WTO Agreement on Rules of Origin requires member countries to issue advance rulings on the country of origin of goods for purposes of non-preferential trade measures.  An advance ruling is a written decision by the Customs Administration (or other competent governmental authority) regarding the customs treatment of an imported or exported good that is provided to an applicant prior to the commencement of trade in the good concerned.  Customs best practices (i.e., the World Customs Organization Kyoto Convention) recommend that Customs authorities also provide binding rulings in the area of tariff classification and, if possible, other subject matter such as customs valuation.  Advance binding ruling will ensure greater predictability and security for traders and drastically reduce disputes related to rules of origin between customs authorities and traders.
To implement this obligation, Azerbaijan should establish a rulings unit within the State Customs Committee, and should assign to the unit customs officers who are specialists in the customs matters that may be subject to a ruling.  Typically, these binding rulings units are located at the central State Customs Committee that controls national customs policy.  The number of customs officers required for this function is, of course, dependent upon on the volume of ruling requests expected.  By way of example, in the period 2004 to 2005, Australia Customs received 3,254 requests for tariff classification rulings, 85 requests for valuation rulings, and 35 requests for origin/preference rulings, and it employs two customs officers for valuation rulings and the full-time equivalent of 25 customs officers for tariff classification rulings.
  
Illustrative functions of the rulings unit include:

· Registration of incoming requests for binding rulings; validation of the request to ensure that the request is within the scope of the ruling program, and all required information and supporting documents are presented 

· Assignment of ruling requests within the unit officers with the competent expertise.  In some countries, unit officers have subspecialties; for example, tariff classification in the electronics sector, or origin under preferential trade agreements.

· Preparation of binding ruling decisions; conferences with the applicant; consultations with customs and technical specialists, where required (i.e., chemical or metallurgical analysis for tariff classification)  

· Issuance of informational or non-binding advice where a ruling is not requested or appropriate

· Maintenance of ruling database

· Selection and publication of precedential rulings 

The following need to be developed:

· A Cabinet of Ministers Resolution that specifies at least the following:

· the customs matters about which an applicant may request an advance ruling (i.e., country of origin, tariff classification, customs valuation, etc.)

· who may request an advance ruling

· the time period by which Customs authorities shall issue an advance ruling

· the length of time for which the advance ruling shall remain valid

· what information is necessary from the applicant to issue an advance ruling

· the Customs offices to which requests for advance rulings may be addressed

· the requirements for submitting an administrative appeal against an adverse ruling

· the requirements for the applicant’s use of the ruling when clearing his goods through Customs

· An administrative regulation or departmental instruction that defines the role, responsibility and authority of advance rulings unit.

· An administrative Policy and Procedures manual, which should include at least the following:  

· Standardized written forms for decision letters, revocations, modifications 

· Procedures for the intake and internal processing of ruling requests, including registration of the request; checking request includes all required information and supporting documents;  assigning to a Customs officer; and internal tracking of the request to ensure compliance with time periods for completion

· Guidelines for protection of confidential information

· Standards and criteria for selection of precedential rulings to be published

· Instructions for distribution of the ruling to Customs offices

There must be implemented a registration/tracking system for the intake and processing of a ruling request, and a "library" of decisions issued by the binding rulings unit that allows Customs users easy access and retrieval.  These systems can be paper-based.  Ideally, however, the ruling requests and decisions should be stored electronically in a program that has a search function so customs officers can easily access the material that they need.  The Australia experience indicates that an electronic system provides easier availability and accessibility of decisions, and thereby promotes greater uniformity and consistency of Customs decisions, and can reduce the time taken in making decisions.  
Advanced rulings that Customs authorities consider precedential should be published.  This publication may be in a print publication, such as a Customs Bulletin.  Ideally, these precedential rulings should also be available to the public via the Customs web site.  If Customs implements a searchable database of customs rulings, it would be extremely useful to allow the public access to that database and search engine.

B.4 Customs Risk Assessment Unit 

Limited capacity with respect to conducting risk assessment exists within the State Customs Committee of Azerbaijan.  In a modern Customs organization, customs controls – whether of cargo, goods, or people – are based on principles of risk management and analysis.  The use of risk-based controls allows Customs to concentrate attention on high-risk consignments and passengers using only limited human resources.  The goal is to expedite clearance operations to the greatest extent possible, and minimize Customs intervention in the flow of legitimate goods. 

As defined by the WCO Risk Management Guide, risk management is the systematic application of management procedures and practices that provide Customs and other relevant border agencies with the necessary information to address movements or consignments which present a risk.  The main purpose of risk management is to allow Customs to achieve both trade facilitation and appropriate border control.  

The main components for implementation of an effective risk management are human resources and infrastructure, particularly automated risk/selectivity engine.  

With regard to the human resource component, there should be established a separate unit in Customs (e.g. a Risk Management Unit) responsible for maintenance and operation of the Customs risk management system.  This Risk Management Unit must gather, chart and analyze intelligence data on importers/exporters and carriers from relevant sources, including from WCO database, national inspection and seizure reports, and from other Customs administrations via the Nairobi Convention or bilateral customs mutual assistance agreements.

Primary functions of a Risk Management Unit are:
· Collect/analyze information concerning trader compliance from the Customs functional units responsible for enforcement and inspection, investigations and audit, from tax and revenue governmental authorities, and from other relevant government/non-governmental sources  

· Maintain trader compliance database 

· Create and manage input of risk profiles in the customs automated processing systems; analyze efficacy of risk profiles 
· Coordinate intelligence and investigation assistance with foreign Customs administrations 

· Exchange  information and intelligence locally and internationally 

This risk management unit should be located in the central Customs administration where the functional units responsible for intelligence, enforcement and investigations are located, and should consist of at least three to five customs officers/analysts with expertise in customs control, risk management technique, and software tools for data analysis. 

In terms of the technology infrastructure, effective use of risk management for transaction processing requires integration of a risk/selectivity engine in the planned customs automated declaration and cargo processing systems, as well as a system for capture of inspection results, and a database or reporting tool for analysis of the inspection results and efficacy of the risk profiles.  

The central purpose of a risk management unit is creation risk profiles that can be used by the transaction processing systems to evaluate submitted declarations for selection for examination by Customs inspectors prior to customs clearance.  Theoretically, and perhaps in a small customs organization, risk profiles might be paper-based and implemented manually by Customs officers at the border.  Practically, however, given the increasing volumes and complexity of trade, shifting threats, and sophistication of traders in fraudulent schemes, implementation of effective risk management may require an automated system. 

B.5 Customs Compliance Audit 
Azerbaijan currently has a general auditing department within the State Customs Committee with no post-audit functions.

Customs compliance audit is an essential element of customs control.  Under the Kyoto Convention, audit-based controls are defined as “measures by which Customs satisfy themselves as to the accuracy and authenticity of declarations through the examination of the relevant books, records, business system and commercial data held by the persons concerned.”
   Implementation of a compliance audit program will strengthen enforcement and will provide the possibility of faster and simpler customs clearance for major importers and exporters.  It allows Customs to shift from individual transaction by transaction border control to a more comprehensive, company-oriented post-entry control. 

A dedicated customs audit unit is required to implement compliance audit program.  Typically, the customs audit unit is staffed by Customs employees with expertise/training in financial and regulatory audit methods and audit planning, as well as an administrative support staff.  Typically, this unit is located at the central State Customs Committee.  The number of customs auditors required is dependent on the volume of work expected.  Typically, a customs audit program focuses on the known areas of risk in the activities of the major importers in the country (whose transactions will make up the majority of all trade) over a reasonable period of time, with the possibility of intensive or wider audit scope of a particular trader where irregularities are discovered.  
Primary functions of a customs audit unit are:

· Select audit targets, using risk management and analysis principles, and including the input local knowledge, analysis of individual trader anomalies, and random selections

· Plan the audit program of the trader, including staffing and duration, based on the high risk and priority areas identified for the particular trader or industry sector; notification of the audit target

· Conduct audit at the trader’s premises, including interviews of trader managers and employees, examination and testing of the trader’s accounting and business records, examination of trader’s internal  Control Services related to compliance with customs laws and regulations

· Compile audit report, including the results of the checks performed, the documents examined, the calculation of under/overpayment of duty or tax, the discrepancies found and the corrective action required
· Coordinate with other customs offices for audit preparation and follow up

The following regulations and manuals need to be developed:

· A Cabinet of Ministers Resolution that provides legal authority for customs compliance audit, including at least the following:

· an obligation of traders to keep for a specified period (e.g., 5 years) and produce on Customs demand all records related to import/export transaction 
· authority of Customs officers to access and inspect/copy/remove trader’s records 
· protection of confidential information

· An Audit Manual, which should include at least the following:  

· standard written forms for audit reports, working papers, trader questionnaires, audit target notification letters, etc.
· standard procedures for conduct of the audit 
· Guidelines for protection of confidential information

· Instructions for distribution of the ruling to Customs offices
The audit unit will require a registration/tracking system for audits, including scheduling, and capture of audit results and follow up actions.  Auditor will require computers with at least word processing and Windows (or similar) office suite (Excel, Project), and access to internet browsing software and a printer.  The administrative support to the unit Secretariat will require similar computer resources and also access to a photocopier and fax machine.
C. TBT (Technical Barriers to Trade)

Legislative reform in the Republic of Azerbaijan to comply fully with the WTO TBT Agreement is well underway. To bring the new legislative regime into force, implementing regulations and an efficient institutional structure are needed. Institutional needs encompass both WTO-mandated structures—such as TBT enquiry and notification points—and structural units (offices) in State bodies to ensure fulfillment of the terms of WTO membership. Identification of these mandated and other institutions follow.

The TBT Agreement contains transparency provisions to ensure that all WTO Members are informed of proposed and/or new standards, technical regulations and conformity assessment procedures, as well as mandating a single enquiry point for TBT-related questions and documents. In addition, there are two TBT principles for which an institutional structure will prove highly beneficial. The first is the concept of the equivalence of technical regulations and conformity assessment procedures and the results thereof among WTO Members. The second is availability of a procedure to review complaints concerning the operation of a conformity assessment procedure and to take corrective action when a complaint is justified. The following subsections address the following TBT related institutional needs:

· Information Centre on Technical Barriers to Trade;

· TBT Notifications Unit;
· Equivalence Evaluation Board; and
· Appeals Body for TBT-required Control, Inspection and Approval Procedures.
C.1 Information Centre on Technical Barriers to Trade

The TBT Agreement requirement for a single TBT enquiry point has been addressed in the new Law “On Technical Regulation”, which establishes the Information Centre for Technical Barriers to Trade (Centre). The Centre should be established at the State Agency on Standardization, Metrology and Patents of the Republic of Azerbaijan since that agency already has a standards information center. The expansion of that center to include information on technical regulations and conformity assessment procedures will be necessary.

The basic functions of the Information Centre on Technical Barriers to Trade will include: 

· Receiving requests directly from various persons (e.g., WTO Members, importers, exporters, food manufacturing companies, individuals, etc.);
· Maintaining an enquiries log (registry) to track outstanding enquiries and ensure prompt response to enquiries from WTO Members;
· Providing responses to enquiries and other requests about TBT-related issues in Azerbaijan, including information on the membership and participation of the Republic of Azerbaijan or of relevant bodies within its territory, in international and regional standardizing bodies and conformity assessment systems, as well as in bilateral and multilateral agreements and arrangements within the scope of the TBT Agreement, and the texts of such agreements and arrangements;

· Maintaining an electronic catalog and library of Azerbaijan’s standards, technical regulations and conformity assessment procedures; and

· Procedures for seeking information from other state bodies and ministries to respond to enquiries or maintain library of technical regulations and other relevant materials.
To ensure the efficient operation of the Information Centre, the following regulations and manuals will need to:

· Cabinet of Ministers Resolution on Establishment and Rules of operating enquiry point;

· Cabinet of Ministers Resolution to ensure that executive power bodies respond, within three working days, to requests from the Information Centre for copies of draft or adopted technical regulations and/or conformity assessment procedures and other relevant information;
· Cabinet of Ministers Resolution to ensure that executive power bodies that develop technical regulations and conformity assessment procedures provide electronic copies of such documents promptly to the Information Centre;

· Operational procedures manual, including procedures for maintaining the enquiries database;

· Manual for structure of electronic library of TBT normative acts.

A single staff member should be sufficient. In addition, at least one full-time translator (Azeri-English-Azeri) will be needed. Center staff members must have the following capabilities:

· Fluency in written and spoken English;

· Excellent organizational skills;

· Ability to work effectively with counterparts in other State bodies;

· Proficiency working with computers and software, including:

· word processing, e-mail, database and optical character recognition (OCR) software (for scanning);

· manipulating electronic files;

· creating and maintaining an enquiries database;

· creating and maintaining an electronic library index for Azerbaijan’s standards, technical regulations and conformity assessment procedures;

· General knowledge of TBT matters.
The Centre will need:
· A computer for each staff member with a large hard drive for file storage and Core Duo or higher processing unit;

· A local area network (LAN) linked to a high-speed (CPU and hard disk seek time) server with large storage capacity;

· One “all-in-one” printer, scanner, copier and fax machine connected to the LAN;

· One telephone line with direct access to international calling (for fax machine);

· One telephone line for communication with other State bodies;

· Software for:

· Word processing, spreadsheets (e.g., Office 2007 basic edition);

· E-mail, with confirmation of receipt;

· Database (e.g., Microsoft Access);

· Web browsing (e.g., Internet Explorer).

· Internet connection and e-mail address(es).

C.2 TBT Notifications Unit

The TBT Agreement requires that a single State authority be appointed or established to submit notifications to the WTO and receive TBT notifications of other WTO Members. Since technical regulations and conformity assessment procedures will be developed by authorized executive power bodies, the TBT Notifications Unit (Unit) should be viewed as a coordinating body that directs information coming from and going to the WTO.

When the TBT Notifications Unit plays a coordinating role, it is critically important that the Unit have sufficient authority to require that the authorized executive power bodies fulfill their responsibilities preparing notifications of draft technical regulations and conformity assessment procedures. A logical place to house the Unit would be the State Agency on Standardization, Metrology and Patents, which is expected to house the TBT Information Centre. In such a case, it may be beneficial to combine the TBT Notifications Unit and the Centre into one entity.
With a centralized TBT Notifications Unit, a formal contact point for TBT notifications must be established in each authorized executive power body. The contact point in the authorized executive power bodies must have knowledge of adopted and draft TBT normative acts, expertise of officials within the respective power body, membership of Azerbaijan (which is represented by the respective Service) in relevant TBT-related international and regional organizations, and other TBT-related information. In addition, the contact point must have sufficient authority to demand, when necessary, information from knowledgeable officials within the authorized executive power body or oversee the preparation of Azerbaijan’s TBT notifications. For these reasons, it is advisable that the TBT Notifications Contact Points be established in a sufficiently senior office in the power body.
The basic functions of the TBT Notifications Unit will include: 

· Assisting technical experts in relevant State bodies to prepare TBT notifications;

· Forwarding TBT notifications on Azerbaijan’s draft TBT normative acts to the WTO;

· Maintaining an outgoing notifications log (registry) to track Azerbaijan’s notifications;

· Maintaining an electronic catalog and library of notified documents;

· Receiving TBT notifications from other Members and entering the notifications in the library catalog; and

· Reviewing notifications from WTO Members to identify proposed or new TBT measures that could negatively affect Azerbaijan’s export potential, forwarding such notifications to the TBT Notifications Contact Point in the relevant executive power body for review and possible comment, and, with relevant private and State experts, preparing comments on such notifications for submission to the relevant WTO Member.

In addition, to get the most out of WTO Membership, the Unit may also be made responsible for monitoring WTO TBT Committee activities and TBT-related dispute settlements, including:

· Maintaining electronic files of the WTO TBT Committee reports (e.g., minutes from meetings, TBT notifications, disputes);
· Reviewing and summarizing documents submitted to the WTO Committee on TBT Matters and distributing summaries to interested State bodies;

· Monitoring disputes related to TBT issues to identify potential problems with Azerbaijan’s TBT measures; and
· Monitoring resolution of disputes to identify new export opportunities arising from revision of a country’s standards, technical regulations or conformity assessment procedures.
The TBT Notifications Contact Points in the executive power bodies shall have the following functions:

· Receiving incoming TBT notifications, forwarding such notifications to relevant officials in the respective executive power body, ensuring that comments on incoming TBT notifications are prepared in a timely manner and forwarding such comments to the TBT Notifications Unit;

· Assisting technical experts in the respective Service to prepare TBT notifications and forwarding prepared notifications to the Unit; and

· Maintaining records related to incoming and outgoing TBT notifications.

To ensure the efficient operation of the TBT notifications system, the following regulations and manuals will need to be developed:

· Decree/resolution establishing and elaborating the functions of the TBT Notifications Unit and the TBT Notifications Contact Points in each authorized executive power body;

· Resolution to ensure that electronic notifications of draft TBT normative acts are prepared promptly and forwarded to the TBT Notifications Unit and that adopted TBT normative acts are also promptly sent in electronic form to the Unit;

· Operational procedures manual (for both Unit and Contact Point staff members);

· Manuals for maintaining notifications database; and
· Manual for structure of electronic library of Azerbaijan’s outgoing notifications and incoming notifications from other WTO Members.

The number of TBT notifications forwarded by the WTO to Members has been greater than 100 per month and is rising. For this reason, at least two staff members will be needed for the Unit, with one additional staff member if monitoring of TBT Committee meetings and dispute settlement issues is desired. Center staff members must have the following capabilities:
· Fluency in written and spoken English;

· Excellent organizational skills;

· Ability to work effectively with counterparts in other State bodies;

· Proficiency working with computers for information storage and retrieval;

· Proficiency working with standard software such as word processing, e-mail, internet browsing and database software; and
· General knowledge of TBT matters.

In addition, if the Unit is assigned the monitoring functions noted above:

· General knowledge of the functions of the WTO TBT Committee; and

· Ability to understand potential impacts of changes in TBT measures on Azerbaijan’s trade.
For the TBT Notifications Contact Points in each of the authorized executive power bodies, a single staff person, with the same skills as noted above, who will likely not be fully employed with notifications functions, will be required.

The Unit will need:
· A computer for each staff member with a large hard drive for file storage and Core Duo or higher processing unit;
· A local area network (LAN);

· One “all-in-one” printer, scanner, copier and fax machine connected to the LAN;

· One telephone line with direct access to international calling (for fax machine);

· One telephone line for communication with executive power bodies;

· Software for:

· Word processing, spreadsheets (e.g., Office 2007 basic edition);

· E-mail, with confirmation of receipt;

· Database (e.g., Microsoft Access);

· Web browsing (e.g., Internet Explorer).

· Internet connection and e-mail address(es).

Each TBT Notifications Contact Point will need a computer with the software noted above and access to a printer.

C.3 Equivalence Evaluation Board

One of the more challenging requirements of the TBT Agreement is that of equivalence. The equivalence principle requires that the technical regulations and conformity assessment procedures of other WTO Members be considered equivalent to those of Azerbaijan even if they differ. The key to equivalence is that the outcome—the level of protection and degree of assurance of conformity with technical regulations—should be the same regardless of how that result is achieved. When technical regulations and conformity assessment procedures are harmonized with international standards, equivalence is essentially a foregone conclusion. However, when such regulations and procedures are not based on international standards, a critical assessment of them is necessary to determine whether or not they are equivalent to Azerbaijan’s technical regulations and conformity assessment procedures.

The Technical Regulation and Conformity Assessment Equivalence Evaluation Board (Board) should be composed of experts in the field of technical regulation and conformity assessment. The members of the Board should also be independent of the authorized executive power bodies that establish technical regulations and conformity assessment procedures. The Board members will render a decision accepting or rejecting the conclusions of an equivalence evaluation of foreign technical regulations and conformity assessment procedures. The equivalence evaluation should be conducted by a committee formed by the Board consisting of technical experts from relevant State bodies. This proposed structure for the Board suggests that it should be attached to a non-regulatory executive power body (TBD).
The Technical Regulation and Conformity Assessment Equivalence Evaluation Board shall have the following functions:

· Receive requests for evaluation of equivalence of foreign technical regulations and conformity assessment procedures with regulations and procedures of Azerbaijan, review such requests for completeness, and determine whether or not to proceed with the evaluation;

· Based on accepted requests for evaluation of equivalence of technical regulations and conformity assessment procedures, establish a committee of relevant technical experts to conduct the evaluation;

· Review the committee’s opinion regarding equivalence and either accept or reject the opinion; and
· Prepare for adoption by the Government a draft resolution declaring equivalence of the respective foreign technical regulation or conformity assessment procedure with a similar technical regulation or conformity assessment procedure of Azerbaijan.

The Equivalence Evaluation Committee shall have the following functions:

· Review and evaluate information submitted to show equivalence of foreign technical regulations and conformity assessment procedures with regulations and procedures of Azerbaijan;

· When necessary, request additional information from the requestor for review; and 

· Prepare an opinion regarding the equivalence of the foreign and domestic technical regulation or conformity assessment procedure.

The following regulations and manuals need to be developed:

· Regulation establishing the Technical Regulation and Conformity Assessment Equivalence Evaluation Board, its composition, manner of appointing members to the Board, functions and authorities;

· Operational procedures manual for the Board, including means of establishing Committees; and
· Resolution establishing the methodology/criteria/procedure for obtaining a ruling on the equivalence of foreign technical regulations and/or conformity assessment procedures with Azerbaijan’s regulations and/or procedures.

The Technical Regulation and Conformity Assessment Equivalence Evaluation Board shall have three members drawn from the ranks of technical experts in the field of technical regulation and conformity assessment. Each member of the Board should have a different technical specialization and have no commercial interest in the field of technical regulation and conformity assessment. Board members should serve terms of three years.

A Board Administrator, as well as a secretary, will be necessary to handle routine administrative matters associated with the Board. The Administrator will receive requests for equivalence evaluation, ensure completeness of submitted material and documents, prepare meeting agendas and call meetings of the Board, act as the contact point between the Board and Equivalence Evaluation Committees, support the activities of the Committees and undertake other necessary tasks.
Equivalence Evaluation Committees shall have at least five and no more than nine members. Each member shall be an expert, with differing specializations to the extent possible, in the field in which the technical regulation or conformity assessment procedure is applicable. Members of the Committees will be from State bodies and their participation on a Committee shall be considered part of their normal duties.

No special technological equipment should be required by the Board or Committees. Each member of the Board and Committees must have an e-mail address and access to a computer with word processing, e-mail and internet browsing software and to a printer. The Board Administrator and secretary will require similar computer resources and also access to a photocopier and fax machine.

C.4 TBT Appeals Body - required Control, Inspection and Approval Procedures
The TBT Agreement requires that appeal procedures be in place for persons required to submit products to control, inspection and conformity assurance procedures. Technical regulations and conformity assessment procedures are established by several authorized executive power bodies, while control, inspection and approval procedures may be implemented by State bodies (e.g., State laboratories) or by private sector conformity assessment bodies. Complying with this TBT Agreement requirement is easier in the case of private sector conformity assessment bodies, which should be required as part of their accreditation to have an appeals procedure in place. In fact, the Draft Law on Technical Regulations stipulates that such certification agencies have procedures for appeals in relation to performance of conformity assessment procedures. In the case of State bodies that perform control, inspection and conformity assessment (approval) procedures, each will have to establish an appeals body.

Appeal bodies will need to be established in an organizational unit within the executive power bodies that is separate from the entity that conducts the control, inspection and approval procedures. The appeal bodies should have access to and authority to engage in the appeal review specialists within State bodies or the private sector that are capable of conducting rigorous scientific review of results of TBT conformity assessment procedures. Therefore, the bodies should be sufficiently high (senior) in the administrative structure of the respective executive power bodies.

The appeal bodies will undertake the following:
· Receive written appeals associated with TBT-related conformity assessment procedures;
· Evaluate the appeal and submitted documentation to determine the specific nature of the problem and identify persons capable of evaluating the submitted documentation;

· Assign qualified experts in State bodies or contract with private sector experts to investigate the appeal and render a justified recommendation regarding the appeal;

· Notify the appealing party in writing of the results of the appeal;

· Issue, as necessary, orders to relevant State entities to repeat conformity assessment procedures; and
· Follow up on results of repeat procedures.

The following regulations and manuals need to be developed:

· A regulation/regulations establishing the appeal body in each executive power body that conducts conformity assessment procedures and defining the authorities of the appeal body;
· Procedural manual for tracking receipt, evaluation and resolution of appeals; and
· Procedural manual for experts for evaluating documentation submitted with the appeal and preparation of the recommendation report.
Each appeal body will be composed of at least three officials from the respective executive power body with expertise in control, inspection and approval procedures. Each body will be assisted by an Administrator, who will be responsible for receiving written appeals, conducting the first review of the appeal to verify its completeness, calling meetings of the appeal body, preparing material for meetings and undertaking other administrative matters.

No special technological equipment should be required by the members of the appeal bodies. Each member of the appeal bodies must have an e-mail address and access to a computer with word processing, e-mail and internet browsing software and to a printer. The Administrator will require similar computer resources and also access to a photocopier and fax machine.

D. SPS (Sanitary and Phytosanitary Measures) 
Legislative reform in the Republic of Azerbaijan to comply fully with the WTO SPS Agreements is well underway. To bring new legislative regimes into force, implementing regulations and an efficient institutional structure are needed. Institutional needs encompass both WTO-mandated structures—such as SPS enquiry and notification points—and structural units (offices) in State bodies to ensure fulfillment of the terms of WTO membership. Identification of these mandated and other institutions follow.
In addition to basic obligations and principles governing the international trade of commodities and other goods to which SPS procedures, rules and other regulations may be applied, the SPS Agreement contains specific provisions dealing with:

· Transparency—ensuring that WTO Members are notified of changes in sanitary or phytosanitary measures applied by a Member state and that information on SPS measures (hereinafter referred to as SPS normative acts) is provided to all interested parties in WTO Member states;

· Harmonization—basing national SPS normative acts on international standards, guidelines and recommendations;

· Risk assessment—using risk assessment to determine the strength of SPS regulations, rules and procedures based on the state’s determination of its appropriate level of SPS protection;
· Transparent control, inspection and approval procedures—ensuring that control, inspection and approval procedures are not used as a means of restricting foreign trade of commodities and other goods subject to SPS rules and regulations.

Each of the concepts identified above either require or benefit from having an institutional structure to ensure proper implementation of the SPS Agreement. 
The following subsections address the following SPS related institutional needs:

· SPS Enquiry and Notification Point;

· National Codex Alimentarius Commission;

· Risk Assessment Teams (Units); and

· SPS Appeals Body - required Control, Inspection and Approval Procedures
D.1 SPS Enquiry and Notifications Point

The SPS Agreement requires each Member establish a single enquiry point to receive and respond to requests for information about SPS measures (hereinafter referred to as “SPS normative acts” to conform to defined legal term) from other WTO Member states. In addition, a single State authority must be appointed or established to submit notifications to the WTO and receive SPS notifications of other WTO Members. While it is not necessary that the SPS enquiry point and notifications point be together, it often is more efficient to combine them into a single administrative unit.

The number of enquiries received by WTO Members has been positively correlated with the volume of international trade in food and agricultural products. Since Azerbaijan’s trade in such products is relatively small, the enquiries received are very likely to average less than one per week. This expected number of enquiries is not sufficient to fully employ a State official. In contrast, the number of SPS notifications received in any single month from the WTO is generally above 100. Therefore, when these two functions are combined, there is enough work to fully employ one or more staff members. 

A combined SPS Enquiry and Notifications Center (SPS E&N Center) must be housed in a single State body. In Azerbaijan, as is the case in many WTO Members, multiple State bodies regulate and oversee protection of human, animal and plant health and life. As a result, there is no clear best location for the SPS E&N Center. In such cases, it is recommended that the SPS E&N Center be a coordinating body only that channels information from the WTO to relevant State bodies and from relevant State bodies to the WTO.

However, it is critically important that the Center have sufficient authority to ensure that responses to enquiries from WTO Members are made within five working days. That means SPS E&N Center staff members must be able to make direct requests for information from other State bodies. And, it also means that requests from SPS E&N Center staff members must be responded to immediately. In the case of notifications, the SPS E&N Center must have sufficient authority to require that regulatory executive bodies—the Sanitary-Epidemiological  Control Service, State Veterinary Service and the State Phytosanitray Control Department (regulatory Services)—fulfill their responsibilities to notify the WTO of draft SPS normative acts. An internal Ministry of Agriculture Order No. 321 was adopted on December 6, 2007 establishing SPS Notification and Enquiry Point at the Ministry of Agriculture.   Such point however covers the State Veterinary Service and the State Phytosanitray Control Department State Veterinary Service and the State Phytosanitray Control.  A Cabinet Decision is needed to establish SPS E&N Center covering as well the Sanitary-Epidemiological  Control Service under the Ministry of Health.  It may be most appropriate to establish such Center at the Ministry of Economic Development under the planned WTO Department.
With a centralized SPS E&N Center, a formal contact point for SPS enquiries and notifications must be established in each regulatory Service. The contact point in the regulatory Services must have knowledge of adopted and draft SPS normative acts, expertise of officials within the respective Service, membership of Azerbaijan (which is represented by the respective Service) in relevant SPS-related international and regional organizations, and other SPS-related information. In addition, the contact point must have sufficient authority to demand, when necessary, information from knowledgeable officials within the Service or oversee the preparation of Azerbaijan’s SPS notifications or evaluation of other Members’ SPS notifications. For these reasons, it is advisable that SPS Enquiries and Notifications Contact Points be established in the Office of the Chief State Sanitary Doctor, Chief State Veterinary Officer and the Chief State Phytosanitary Officer.
The basic functions of the SPS E&N Center will include: 

· Receiving requests directly from various persons (e.g., WTO Members, importers, exporters, food manufacturing companies, individuals, etc.), responding directly to such requests, or when necessary, obtaining a response from a relevant State body and forwarding it to the requestor;
· Maintaining an enquiries log (registry) to track outstanding enquiries and ensure prompt response to enquiries;

· Providing responses to enquiries and other requests about SPS-related issues in Azerbaijan, including information on the membership and participation of the Republic of Azerbaijan or of relevant bodies within its territory, in international and regional sanitary and phytosanitary organizations and systems, as well as in bilateral and multilateral agreements and arrangements within the scope of the SPS Agreement, and the texts of such agreements and arrangements;

· Maintaining an electronic catalog and library of Azerbaijan’s SPS normative acts;

· Assisting technical experts in relevant State bodies to prepare SPS notifications;

· Forwarding SPS notifications on Azerbaijan’s draft SPS normative acts to the WTO;

· Receiving SPS notifications from other Members and entering the notifications in the library catalog; and

· Reviewing notifications from WTO Members to identify proposed or new SPS measures that could negatively affect Azerbaijan’s export potential, forwarding such notifications to the relevant State body for review and possible comment, and, with relevant private and State experts, preparing comments for submission to the relevant WTO Member.

In addition, to get the most out of WTO Membership, the Center may also be made responsible for monitoring WTO SPS Committee activities and SPS-related dispute settlements, including:

· Maintaining electronic files of the WTO SPS Committee reports (e.g., minutes from meetings, SPS notifications, disputes);

· Reviewing and summarizing documents submitted to the WTO Committee on SPS Matters and distributing summaries to interested State bodies;

· Monitoring disputes related to SPS issues to identify potential problems with Azerbaijan’s SPS measures; and

· Monitoring resolution of disputes to identify new export opportunities arising from revision of a country’s SPS measures.

The SPS E&N Contact Points in the Offices of the Chief State Sanitary Doctor, Chief State Veterinary Officer and the Chief State Phytosanitary Officer shall have the following functions:

· Receiving requests for information from the SPS E&N Center;
· Procuring necessary information from within the respective Service;

· Forwarding procured information to the SPS E&N Center;

· Maintaining records of requests for information, responses to such requests, and time taken to respond to the requests;

· Receiving incoming SPS notifications from the SPS E&N Center, forwarding such notifications to relevant officials in the respective Service, ensuring that comments on incoming SPS notifications are prepared in a timely manner and forwarding such comments to the SPS E&N Center;

· Assisting technical experts in the respective Service to prepare SPS notifications and forwarding prepared notifications to the SPS E&N Center; and

· Maintaining records related to incoming and outgoing SPS notifications.

To ensure the efficient operation of the SPS enquiries and notifications system, the following regulations and manuals will need to be developed:

· Decree/resolution establishing and elaborating the functions of the SPS Enquiries and Notifications Center and the SPS Enquiries and Notifications Contact Point in each of the Sanitary-Epidemiological  Control Service, State Veterinary Service and State Phytosanitary Control Department;

· Resolution to ensure that the regulatory bodies respond to requests from the SPS Enquiry Point within three working days;

· Resolution to ensure that electronic notifications of draft SPS normative acts are prepared promptly and forwarded to the SPS E&N Center and that adopted SPS normative acts are also promptly sent in electronic form to the Center;
· System for recording and tracking enquiries and notifications along with appropriate databases;
· Operational procedures manual (for both Center and Contact Point staff members);

· Manuals for maintaining enquiries database and notifications database; and
· Manual for structure of electronic library of SPS normative acts, outgoing notifications and incoming notifications.

Staffing requirements for the SPS E&N Center depend on the range of assigned functions. If the SPS E&N Center is to be assigned responsibility for monitoring WTO SPS Committee activities and SPS-related dispute settlements in addition to basic functions, two staff members will be required; otherwise, one staff member should be sufficient. Center staff members must have the following capabilities:

· Fluency in written and spoken English;

· Excellent organizational skills;

· Ability to work effectively with counterparts in other State bodies;

· Proficiency working with computers and software, including:

· word processing, e-mail, database and optical character recognition (OCR) software (for scanning);

· manipulating electronic files;

· creating and maintaining an enquiries and a notifications database;

· creating and maintaining an electronic library index for Azerbaijan’s SPS normative acts, SPS notifications and notifications of other WTO Members;

· General knowledge of Azerbaijan’s agricultural (and food) trade profile (e.g., the most important export commodities);

· General knowledge of SPS matters;

· General knowledge of the functions of the WTO SPS Committee; and

· Ability to understand potential impacts of changes in SPS measures on Azerbaijan’s trade.

For the SPS E&N Contact Point in each of the relevant services, a single staff person, with the same skills as noted above for SPS E&N Center staff members, should be sufficient.

The SPS E&N Center will need:

· One computer (two if expanded functions are assigned) with large hard drive for file storage and Core Duo or higher processing unit;

· Local area network (LAN) if there are two staff members;

· One “all-in-one” printer, scanner, copier and fax machine connected to the LAN;

· One telephone line with direct access to international calling (for fax machine);

· One telephone line for communication with other State bodies;

· Software for:

· Word processing, spreadsheets (e.g., Office 2007 basic edition);

· E-mail, with confirmation of receipt;

· Database (e.g., Microsoft Access);

· Web browsing (e.g., Internet Explorer).

· Internet connection and e-mail address(es).
The SPS E&N Contact Points will need the same technological equipment as above.

Note that a programmer will be needed to assist in development of the enquiries and notifications database and allow real-time communication between Center and Contact Point staff members through the internet or other vehicle.

D.2 National Codex Alimentarius Commission

The SPS Agreement explicitly identifies the World Animal Health Organization (OIE), International Plant Protection Convention (IPPC), and the Codex Alimentarius Commission (Codex) as the relevant international standard setting bodies for animal health protection, plant health protection and food safety, respectively. Azerbaijan is already a member of the OIE and IPPC.

A roadmap has been developed on the procedure for becoming a member of the Codex Alimentarius Commission. Once Codex membership is attained, and in order to efficiently plan and implement harmonization of Azerbaijan’s food safety indicators and food standards with those of the Codex Alimentarius Commission, a National Codex Alimentarius Commission should be established.

A requirement of Codex membership is designation of a Codex Contact Point to receive official communications from the Codex. The Codex Contact Point is typically a single individual in a relevant position in a State body who coordinates the flow of information from the Codex to relevant technical experts in State entities. To ensure the maximum benefit from membership in the Codex, a National Codex Alimentarius Commission (NCAC), composed of technical experts, with functional committees under the NCAC, should be established to act upon the information flowing through the Contact Point.

The organizational structure of the NCAC should reflect the entire food chain from the farm to the consumer’s table. Since food safety falls within the scope of protection of human health from hazards that may be present in food, the State body responsible for human health is often the home for a NCAC.  At the same time, the NCAC should be composed of technical experts from relevant scientific disciplines with expertise in the fields of food microbiology, genetics, biochemistry, inorganic and organic chemistry, physics (nuclear, electrical, physical and mechanical), molecular biology, food technology, human and animal toxicology, epidemiology, medical and biomedical statistics, human and veterinary medicine, public health, human nutrition, and other disciplines as may be appropriate.  It is suggested that the NCAC be headed by the Ministry of Health and include at least representatives from the Ministry of Agriculture, the Ministry of Economic Development, and the State Agency for Standardization, Metrology and Patents.  The NCAC should be open for private sector representation through business associations.
The NCAC, which should be a standing committee that meets on a regular basis, will guide and direct the harmonization of food safety indicators, food product standards and other sanitary regulations with those of the Codex. The harmonization work will be performed by sub-committees (or working groups) that deal with specific issues—such as food additives, food hygiene, and methods of analysis and sampling—or specific commodities or commodity groups. These sub-committees should be formed and activated when like Codex committees are active. Members of the sub-committees should include State officials with relevant expertise as well as private sector specialists and experts. State officials should participate in the work of the sub-committees as part of their assigned responsibilities. Private sector specialists and experts should participate on a voluntary basis.
The NCAC should have representatives from executive power bodies that are involved in regulation and supervision in the field of food safety. The NCAC must be composed of senior level representatives—Service Chiefs, Deputy-Ministers, etc.—from executive power bodies to ensure that work programmes approved by the NCAC can be implemented with available resources from the executive power bodies. A committee Administrator, as well as a secretary, will be necessary to handle routine administrative matters associated with the Committee. Both the Administrator and secretary must be fluent in the English language. The committee Administrator should be the Codex Contact Point, with at least the following functions:
· Act as the link between the Codex Secretariat and Member countries;

· Coordinate all relevant Codex activities within Azerbaijan;

· Receive all Codex final texts (standards, codes of practice, guidelines and other advisory texts) and working documents of Codex sessions and ensure that they are circulated to those concerned in the NCAC sub-committees and, when appropriate, regulatory Services;

· Send comments on Codex documents or proposals to the Codex Alimentarius Commission or its subsidiary bodies and/or the Codex Secretariat;

· Act as the liaison point with the food industry, consumers, traders and other participants in the field of food safety to ensure that the government is provided with an appropriate balance of policy and technical advice upon which to base decisions relating to issues raised in the context of the Codex work;

· Act as a channel for the exchange of information and coordination of activities with other Codex Members;

· Receive the invitation to Codex sessions and inform the relevant chairpersons and the Codex Secretariat of the names of participants from Azerbaijan;

· Maintain a library of Codex final texts; and

· Promote Codex activities throughout Azerbaijan.
The following will be needed:
· Cabinet level legislation designating national contact point;

· Application for membership in Codex prepared and submitted through official channels to Codex Alimentarius Commission;
· Cabinet level legislation establishing the NCAC, composition, functions and authorities;

· A multi-year Codex harmonization plan reflecting priorities for harmonization;

· Operational procedures manual for the NCAC, including means of establishing new sub-committees, activating sub-committees, private sector participation; and
· Operational procedures manual for the sub-committees.
In addition, it is recommended that a manual containing terms commonly used within the context of food safety and “approved” Azeri translations be developed for use by all translators to ensure consistency in translation and correct understanding of Codex documents. The services of a linguist will be highly beneficial when preparing such a manual.

Note that the NCAC will need the services of several translators to convert Codex documents into Azeri. The need for translation services will be significant during the start-up phase of the NCAC. Once a Codex harmonization plan is established, translation needs will again be substantial. 

No special technological equipment should be required by the NCAC or the sub-committees under the NCAC. Each member of the NCAC and sub-committees must have an e-mail address and access to a computer with word processing, e-mail and internet browsing software and to a printer. The Codex Contact Point (committee Administrator) and secretary will require similar computer resources and also access to a photocopier and fax machine.

D.3  Risk Assessment Teams (or Units)
The SPS Agreement requires the use of risk assessment when developing SPS normative acts that differ from international standards, guidelines and recommendations or when such international standards do not exist. The World Animal Health Organization (OIE) requires members to conduct a risk assessment when they desire to impose border measures to protect against animal diseases that are not officially “listed” by the OIE. A similar requirement applies when establishing border measures directed at controlling entry of pests for which the status in the territory of Azerbaijan is not know. 

Risk assessment is defined in the SPS Agreement as “the evaluation of the likelihood of entry, establishment or spread of a pest or disease within the territory of an importing Member according to the sanitary or phytosanitary measures which might be applied, and of the associated potential biological and economic consequences; or the evaluation of the potential for adverse effects on human or animal health arising from the presence of additives, contaminants, toxins or disease-causing organisms in food, beverages or feedstuffs”. 

Note that risk assessment is one component of risk analysis. Risk analysis is composed of risk assessment, risk communication and risk management. Risk communication is the exchange of information on the risk of occurrence and spread of disease or pests or of adverse effects on human or animal health from food and feed borne additives, contaminants, toxins or disease-causing organisms. Risk management is the process of identifying border and other measures that are implemented with the aim to reduce the level of risk determined in the risk assessment. This means that risk assessment is necessary to make policy decisions—i.e., establish SPS requirements, rules and procedures—but risk assessment is limited to scientific evaluation of risk.
There are currently no risk assessment teams in the Sanitary-Epidemiological  Control Service, State Veterinary Service or the State Phytosanitary Control Department (Services). Ad-hoc assessments are currently made.  There is a need to establish such teams in each of the Services and build technical capacity to conduct risk assessment in line with relevant guidelines of international organizations.  The Risk Assessment Teams will not be operational at all times. Instead, they will function when risk assessment is required in order to establish import regulations and other measures applicable to animals, animal products, plants, plant products, food products and other regulated products
. Each team should include State officials with expertise in at least the following fields/specialties:

· Epidemiology;

· Public health;

· Economics
;

· Operations research, statistics and/or quantitative analysis;

· Topical expertise:

· Animal health—veterinary medicine;

· Plant health—entomology, plant pathology, biology;

· Human health—human medicine.


Note that specific areas of expertise within the fields of veterinary medicine, plant pathology, entomology, biology and human medicine will be required as well, but probably will vary with the risk being assessed. Therefore, each team leader should have the authority to add officials with additional expertise to the risk assessment team.

The Animal Health Risk Assessment Team, Plant Health Risk Assessment Team and Food Safety Risk Assessment Team will perform the following functions:

· Identify the hazard associated with imports of relevant commodities and other regulated articles;
· Assess the likelihood of the hazard affecting animal, plant or human health;

· For animal and plant health, assess the economic consequences of the hazard; and
· Provide quantitative or qualitative estimates of the risk associated with imports of the concerned commodity or other regulated article under alternative possible SPS regulations, rules and procedures.

Each of the international organizations specified in the SPS Agreement as the source for international standards, guidelines and recommendations—the OIE, IPPC and Codex—have established guidelines for conducting risk assessments which must be used by WTO Members. Therefore, the following will need to be prepared:

· Manual on OIE risk assessment procedures (translation of OIE guidelines into Azeri);

· Manual on IPPC risk assessment procedures (translation of IPPC guidelines into Azeri); and
· Manual on Codex risk assessment procedures (translation of Codex guidelines into Azeri).

Each member of the Risk Assessment Team must have an e-mail address and access to a computer with word processing, e-mail and internet browsing software and to a printer. Risk assessment software will be needed, while econometric and/or other quantitative analysis software may be needed for the economic assessment. The PQR software developed and sold by the European and Mediterranean Plant Protection Organization (EPPO) will be very useful for the Plant Health Risk Assessment Team.
D.4 SPS Appeals Body - required Control, Inspection and Approval Procedures

The SPS Agreement requires that appeal procedures be in place to allow persons required to submit products to control, inspection and approval procedures to lodge a complaint. As noted previously, SPS procedures, rules and requirements are established and implemented by several State bodies. In addition, control, inspection and approval procedures are usually implemented by State bodies (e.g., State laboratories). To comply with this SPS Agreement requirement, each of the regulatory bodies would have to establish an appeals process that ensures an independent and objective evaluation of appeals. Two appeals bodies should be sufficient to handle all appeals for SPS-related control, inspection and approval procedures.

Appeals against SPS decisions are currently possible in practice. They are not however formal, fully independent, or stipulated in legislation. In addition, there are no formal procedures for such appeals. Decisions made by the Hygiene and Epidemiological Centers (domestic market and producers) and the Sanitary Quarantine Inspection (border) may be appealed to the Chief Sanitary Doctor of the Republic of Azerbaijan.  Decisions by veterinarians with respect to border measures and inspection of slaughtering houses, and decisions made by veterinary laboratories are appealed to the Chief State Veterinary Officer who forms a Commission to examine the appeal. The Commission Chief State Veterinary Officer may include representatives from the Ministry of Health and the State Agency on Standardization, Metrology and Patents. There is currently no formal or informal administrative appeal procedure with respect to administrative decisions made by the State Phytosanitary Control Department
Appeal bodies will need to be formally established in the Ministry of Health for control, inspection and approval procedures required by the Sanitary-Epidemiological  Control Service and in the Ministry of Agriculture for requirements imposed by the State Veterinary Service and State Phytosanitary Control Department. The appeal bodies should be in an organizational unit separate from the Services to ensure independence of the appeals process. The appeal bodies should have access to specialists within State bodies or the private sector that are capable of conducting rigorous scientific review of results of SPS control, inspection and approval procedures.
The appeal bodies must have sufficient authority to engage experts within State bodies in reviewing appeals. In addition, when necessary, the appeal bodies should have authority to contract with private sector reviewers. Therefore, the bodies should be sufficiently high (senior) in the administrative structure of the respective Ministries.
The appeal bodies will undertake the following:

· Receive written appeals associated with SPS-related control, inspection and approval procedures;

· Evaluate the appeal and submitted documentation to determine the specific nature of the problem and identify persons capable of evaluating the submitted documentation;

· Assign qualified experts in State bodies or contract with private sector experts to investigate the appeal and render a justified recommendation regarding the appeal;

· Notify the appealing party in writing of the results of the appeal;

· Issue, as necessary, orders to State bodies to repeat control, inspection and/or approval procedures; and
· Follow up on results of repeat procedures.
The following regulations and manuals need to be developed:

· A regulation/regulations establishing the appeal body in each ministry and defining its authorities;
· Procedural manual for tracking receipt, evaluation and resolution of appeals; and
· Procedural manual for experts for evaluating documentation submitted with the appeal and preparation of the recommendation report.
The appeal body will be composed of at least three officials of the relevant Ministry with expertise in respective control, inspection and approval procedures. Each body will be assisted by an Administrator, who will be responsible for receiving written appeals, conducting the first review of the appeal to verify its completeness, calling meetings of the appeal body, preparing material for meetings and undertaking other administrative matters.

No special technological equipment should be required by the members of the appeal bodies. Each member of the appeal bodies must have an e-mail address and access to a computer with word processing, e-mail and internet browsing software and to a printer. The Administrator will require similar computer resources and also access to a photocopier and fax machine.
E. Agricultural Notifications

The WTO Agreement on Agriculture is designed to increase market access and reduce distortions in international markets for agricultural and food commodities. This is accomplished by, among other things, binding tariffs—establishing maximum import tariffs—on agricultural products, reducing or prohibiting the use of export subsidies and limiting State expenditures on trade-distorting agricultural support programs. The latter is accomplished through compulsory reduction of WTO Members’ positive Aggregate Measurement of Support (AMS) over a defined period of time. To verify compliance with the reduction schedule for the AMS, each Member subject to reduction of AMS must submit an annual computation of the AMS and compare it to the maximum allowed value under the reduction schedule. In addition, other notifications regarding changes in agricultural support programs and other agriculture-related programs must be submitted to the WTO. This ongoing WTO obligation can be best met by establishing an institutional framework to ensure its fulfillment.

Preparation of the annual notification regarding public expenditures on non-trade distorting and trade distorting agricultural sector policy and support programs requires a significant amount of information, usually from numerous sources. The primary sources for non-trade distorting programs, such as extension and advisory services, rural electrification, commodity inspection costs and building of agricultural markets, are finance, agriculture and other ministries. Much of the information for trade-distorting support programs is derived from policy resolutions or decrees and either budgetary outlays or actual expenditures on specific programs. In addition to program and policy expenditures, the gross value of all agricultural output and that for specific commodities or commodity groups that are beneficiaries of support programs is needed. Due to the reporting       lschedule to the WTO, computation of the latter may require monitoring of market prices for commodities or other means of estimating gross value of output.

When the AMS is subject to reduction commitments, WTO Members must take care to not exceed the permissible expenditure level for any year subject to reduction. Maximum expenditure commitments can be exceeded if decision makers establishing policy programs are not aware of the commitment. One way of avoiding inadvertently exceeding AMS limits is to have all policy proposals reviewed to determine whether they are trade distorting and when they are trade-distorting, to estimate the impact the proposed policy will have on the AMS. If the proposed policy is likely to increase the AMS beyond the expenditure limit, the policy must not be enacted or must be revised to comply with the AMS commitment.

To address the above issues and obligations, a Policy Monitoring and WTO Reporting Unit should be established in the Ministry of Agriculture with the objective of ensuring that preparation of the annual AMS notification and other ad hoc notifications is completed on a timely basis and also to monitor proposed agriculture sector policy programs to make sure they do not lead to an increase in the AMS above the allowed maximum.

The monitoring and assessment of proposed agriculture sector policy programs, with instructions to redesign or otherwise not proceed with a proposed policy program, requires a fairly high level of authority within the Ministry of Agriculture. In addition, in order to request and obtain necessary information for the annual agriculture notification from other ministries, such requests must usually originate from a senior level post in a Ministry. Therefore, the Policy Monitoring and WTO Reporting Unit should be established in the office of the Deputy- or Assistant-Minister responsible for agriculture sector policy.

The Policy Monitoring and WTO Reporting Unit shall have the following functions:
· providing annual notifications to the WTO of agricultural subsidy and policy program expenditures and trade-related measures;
· reviewing proposed policies and agricultural programs to determine whether they infer a benefit to agricultural producers and report on whether the proposed policy or program is consistent with WTO obligations;
· ensuring that new or changed agricultural policies and agriculture related trade agreements comply fully with the requirements of and commitments to the WTO; and

· preparing and submitting ad hoc notifications to the WTO.
The following regulations and manuals must be developed:

· Resolution or decree establishing the Policy Monitoring and WTO Reporting Unit in the Ministry of Agriculture, including specification of its authorities;
· Manual for computation of the AMS and preparation of the annual report;
· Manual for preparation of ad hoc notifications (translation of WTO prepared guidelines).
The Policy Monitoring and WTO Reporting Unit should have one staff member with the following qualifications:

· Fluency in written and spoken English;

· University degree in Agricultural Economics or Economics or extensive experience using economic principles for policy analysis;

· Excellent computer spreadsheet software and statistical analysis skills;

· Excellent understanding of the economic concepts of supply and demand;

· General knowledge of the Republic’s agricultural and food sector;

· Ability to work effectively with counterparts in other governmental entities.
Technology requirements are fairly limited. A single computer will be needed, as will standard software (word processing, spreadsheet, internet browser, e-mail). Econometric or other quantitative analysis software may be useful. Access to the internet is necessary as is access to a printer. 

F. Trade Remedies (anti-dumping, countervailing, and safeguards) 

Azerbaijan is currently in the process of finalizing a Draft Law on Anti-dumping, countervailing and safeguard measures (“Trade Remedy Law”).  A number of institutional requirements are required to ensure proper implementation of this law.  Misuse/Misapplication of this law could result in major and costly problems and disputes for Azerbaijan on both bilateral and multilateral basis.  As such, it is critical that Azerbaijan establish appropriate institutions and build relevant staff capacity to properly apply this law.  The following institutions are needed:

· Anti-Dumping Duty Unit;

· Countervailing Duty Unit;

· Safeguards Unit;
· Injury Unit; and
· AD/CVD Administrative Appeal Body.

F.1 Anti-Dumping Duty Unit

An anti-dumping investigation is an inquiry or investigation by the government of the country of importation into the sales practices of a company in the country or production and/or exportation.  An anti-dumping investigation is country (or countries) specific.

Anti-dumping occurs when goods are sold outside the market of production at a price lower than in the domestic (home market of production), and such low priced (dumped) goods cause material injury to the affected industry in the country of importation.  There are two basic requirements of anti-dumping: (1) low price sales; and (2) injury to the affected market in the country or importation caused by the “dumped goods. 

The WTO “Anti-dumping Agreement”
(Agreement on Implementation of Article VI of the General Agreement on Tariffs and Trade 1994) requires that an investigation be conducted as a precondition for the application of anti-dumping duties.  Further, Article 5 of the “Anti-dumping Agreement” provides that an investigation shall be initiated upon a written petition by or on behalf of the domestic (Azerbaijan) domestic industry.

An anti-dumping unit needs to be established to gather data, analyze the sales and costs in the foreign and import markets and make recommendations to the decision maker concerning “dumped goods.” Injury analysis and recommendations will be covered in Section E.4 below.

An “Anti-dumping Unit” would need to be created to carry out certain WTO mandated functions, and functions necessary to perform a professional anti-dumping investigation, such as: 

· Receive the written petition; 

· Evaluate the completeness and accuracy of the information contained in the petition;

· Initiate and carry out the investigation; 

· Collect and analyze all relevant information; 

· Prepare memorandum or document setting forth issues and preliminary results of the investigation;  

· Prepare decision document for concurrence of decision maker;
· Receive and evaluate written petition;

· Recommend to initiate investigation, or reject petition;

· Prepare rejection letter with reasons;

· Prepare “Initiation Announcement” for publication;

· Prepare questionnaire to be sent to foreign respondents;

· Evaluate responses from foreign respondents (companies);

· Prepare memorandum of issues and findings;

· Prepare document for decision maker to sign; and

· Prepare document for public announcement.




All of the above listed actions deal only with the determination as to whether there are sales below fair value (dumped goods). The injury function and roles will be discussed in a separate injury section (section E.4 below)

An “Antidumping Unit” ideally should be located in a ministry responsible for economic or trade matters. Normally, most WTO Member countries establish their “anti-dumping unit” within the ministry of economy. Establishing such a unit in the ministry of economy facilitates the gathering and verification of relevant information to evaluate the adequacy of a petition prior to initiation of an investigation. Also, a cadre of personnel could be trained to carry out investigation activities vis-à-vis dumping, including evaluation of relevant information and documents, financial records, costs accounting, etc. In Azerbaijan, it is recommended that an Anti-dumping Unit be established at the Ministry of Economic Development as a separate and specialized group entitled Sector of Trade Remedies.
Special procedural or operating manuals would need to be developed to ensure proper functioning of the Anti-dumping Unit including:

· Legislation to establish and provide authority;

· Manual for conducting an anti-dumping investigation;

· Manual for determining sales at less than fair value;

· Manual for verification of submitted data and information; and

· Manual for submission and treatment of confidential data.

Certain minimum Technology requirements/automation will be required.  First, computer support for anti-dumping analysts is a prime requisite. Second, internet access is a must so that analysts can have access to economic and price data both in the Azeri domestic market, as well as price and costs data in the foreign markets. Third, computer applications and utilization for analysis and comparison purposes (such as Word, Excel, spreadsheet use, etc.) must be available and taught to anti-dumping unit personnel.


F.2 Countervailing Duty Unit

A subsidies or countervailing duty investigation is an inquiry or investigation by the government of the country of importation into the subsidy, export financing, transportation and taxation programs of the government of the country of production and/or exportation. A subsidy or countervailing duty investigation is country (or countries) specific.

Countervailing duty is to be applied when subsidized goods from a foreign country enter the commerce of the import country, and such subsidized goods are causing material injury to the affected industry. There are two basic requirements of countervailing: (1) subsidized imports; and (2) injury to the affected market in the country of importation caused by the subsidized goods. 

The WTO “Agreement on Subsidies and Countervailing Measures” requires that an investigation be conducted as a precondition for the imposition of countervailing (or offsetting) duties.  Further, Article11 of the “Agreement on Subsidies and Countervailing Measures” provides that an investigation shall be initiated upon a written petition by or on behalf of the domestic (Azerbaijan) domestic industry.

A subsidy and/or countervailing duty investigatory unit needs to be established to gather data concerning the subsidy, export financing, transportation and taxation programs by the government of the exporting (or production) country, and make recommendations to the decision maker as to “subsidized goods.” Injury analysis and recommendations will be covered in Section E.4 below.
A “Countervailing Duty Unit” would need to be created to carry out certain WTO mandated functions and functions necessary to perform a professional countervailing duty investigation, such as: 

· Receive the written petition; 

· Evaluate the completeness and accuracy of the information contained in the petition;

· Initiate and carry out the investigation; 

· Collect and analyze all relevant  subsidy information from the country of production; 

· Prepare memorandum or document setting forth issues and preliminary results of the investigation; 

· Prepare decision document for concurrence of decision maker;

· Receive and evaluate written petition;

· Recommendation to initiate investigation, or reject petition;

· Prepare rejection letter with reasons;

· Prepare “Initiation Announcement” for publication;

· Prepare subsidies questionnaire to be sent to foreign to the foreign of the country (s) involved;

· Evaluate responses from foreign respondents (government and perhaps company specific responses);

· Prepare memorandum of  subsidy issues and findings;

· Prepare document for decision maker to sign; and


· Prepare document for public announcement.


A “Countervailing Duty Unit” ideally should be located in a ministry responsible for economic activities or trade matters. Normally, most WTO Member countries establish their “anti-dumping unit” within the ministry of economy. Establishing such a unit in the ministry of economy facilitates the gathering and verification of relevant information to evaluate the adequacy of a petition prior to initiation of an investigation. Also, the economic ministry can obtain data and information as to the subsidy, taxation, transportation and other areas that potentially may be a prohibited and/or specific subsidy. In addition, a cadre of personnel could be trained to carry out investigation activities vis-à-vis subsidization, including evaluation of relevant information and documents, financial records, taxation exemptions or waivers, rebates of customs duties, and other programs to artificially stimulate the exportation of products. In Azerbaijan, it is recommended that A Countervailing Duty Unit be established at the Ministry of Economic Development as a separate and specialized group entitled Sector of Trade Remedies. 

Special procedural or operating manuals would need to be developed to ensure proper functioning of the Countervailing Duty Unit including:

· Legislation to establish and provide authority;
· Manual for treatment of subsidies and incentive systems;

· Manual for calculating amount or rate of subsidy;

· Manual for verification of submitted data and information; and

· Manual for submission and treatment of confidential data.

Certain minimum Technology requirements/automation will be required.  First, computer support for countervailing duty analysts is a prime requisite. Second, internet access is a must so that analysts can have access to economic data and subsidy, taxation and exportation promotion schemes of foreign governments. Third, computer applications and utilization for financial analyses, export schemes, taxation exemptions, rebates or exemptions, etc. (such as Word, Excel, spreadsheet use, etc.) must be available and taught to the Countervailing Duty Unit personnel.

F.3 Safeguards Unit
A safeguard measures investigation is an inquiry by the government of the country of importation into the global impact of imported products on the domestic market and industry. A safeguard measures investigation is global (not country specific) in scope and would be applied to all imported products within the scope of the safeguard measures inquiry.

Safeguard measures (or emergency relief) can be applied to certain imported goods when an investigation determines that there is a sudden surge over a relatively short period of time, and the increased imports cause serious injury to the affected domestic industry in the import market. There are two basic criteria before safeguard measures may be applied. First, there must be a sudden surge of imports of a certain product into the importing country’s market in a relatively short period of time. And second, the surge of imports must cause serious injury to the affected products in the import market. Thus, a safeguard measures investigatory unit needs to be established to gather data, analyze the sales and costs in the foreign and import markets and make.  Injury analysis and recommendations will be covered in Section E.4.
Article 11 of the WTO “Agreement on Safeguards” requires that an investigation be conducted as a precondition for the application of safeguard measures.

A “Safeguards Unit” would need to be created to carry out certain WTO mandated functions, and functions necessary to perform a professional countervailing duty investigation, such as: 

· Receive the written petition from affected domestic industry in Azerbaijan; 

· Evaluate the completeness and accuracy of the information necessary to initiate an investigation;

· Initiate and carry out the investigation; 

· Collect and analyze all relevant  quantity or import data information from all countries exporting the investigated product to Azerbaijan; 

· Prepare memorandum or document setting forth issues and the preliminary results of the investigation; 

· Prepare decision document for concurrence of decision maker;

· Receive and evaluate written petition or other information about increased imports and alleged injury to the affected industry;

· Recommendation to initiate  or decline investigation;

· Prepare rejection letter with reasons;

· Prepare “Initiation Announcement” for publication;

· Prepare injury questionnaires to be sent to domestic producers of like products in Azeri domestic market;

· Evaluate responses from Azeri domestic producers;

· Prepare memorandum of  safeguard issues and findings;

· Prepare document for decision maker to sign; and

· Prepare document for public announcement.

Whereas anti-dumping and countervailing are basically factual driven investigations (both as to sales and/or subsidies and injury), safeguard measure investigations have a high degree of political overtones.

Many WTO Member countries locate the Safeguard Measures Unit within the ministry or economy or trade. In the United States, for example, the safeguard function is administered with the Office of the United States Trade Representative (Office of the President) with the injury determination performed by the United States Trade Commission. In smaller and lesser developed countries, the safeguards unit is normally located in the ministry of economy. Establishing such a unit in the ministry of economy facilitates the gathering and verification of relevant information. Also, the economic ministry can obtain data concerning the increased imports into Azerbaijan, as well as collect injury data from the Azeri affected domestic industry. In Azerbaijan, it is recommended that a Safeguards Unit be established at the Ministry of Economic Development as a separate and specialized group entitled Sector of Trade Remedies.

Special procedural or operating manuals would need to be developed to ensure proper functioning of the Safeguards Unit including:
· Legislation to establish and provide authority;
· Manual for evaluation of relevant information and documents;

· Manual analysis of increased imports trends;

· Manual for analysis of alleged injury to the domestic industry;

· Manual for verification of submitted data and information; and

· Manual for submission and treatment of confidential data.
Certain minimum Technology requirements/automation will be required. First, computer support for safeguard measures analysts is a prime requisite. Second, internet access is a must so that analysts can have access to export data from the countries under investigation, as well as to economic data concerning the affected industry in Azerbaijan. Third, computer applications and use for determining injury impact, percentages of import volumes by country, allocation of quota amounts, etc. (such as Word, Excel, spreadsheet use, etc.) must be available and taught to the Safeguards Unit personnel.

F.4 Injury Unit

An injury inquiry and positive determination is a requirement of all three (3) of the above discussed Trade Remedy Law actions.

The criteria for an injury determination differ somewhat between anti-dumping/countervailing investigations and a safeguard measures investigation. The injury test or standard for anti-dumping and countervailing duty is “material” injury whereas the injury test or standard for safeguard measures is “serious” injury. Thus, an “Injury Unit” should be established to specialize in the factors and criteria that apply in determining injury to the affected domestic market in the three (3) trade remedy actions.

The three WTO agreements dealing with trade remedy matters all require an investigation, determination and publication of injury to the domestic (Azeri) industry. Thus, it is indisputable that an injury unit (a separate unit, or combined with the various functional units) must be established.

The determination of injury is a highly sophisticated economic analysis function. For this reason, it is recommended that the “Injury Unit” be located in the Ministry of Economic Development as a separate and specialized group entitled Sector of Trade Remedies

Establishing such a unit in the Ministry of Economic Development facilitates the gathering, analysis and verification of relevant information necessary to make a safeguards injury determination. Also, the Ministry is in a position to obtain necessary data and information from the domestic (Azeri) domestic industry or the Azeri governmental statistical department.

Major functions of the “Injury Unit” are outlined as follow:

· Participate with antidumping, countervailing and Safeguards Units in evaluating written petition or other information about alleged injury to the affected industry;

· Participate with antidumping, countervailing and Safeguards Units in recommendation to initiate or decline investigation;

· Participate with antidumping, countervailing and Safeguards Unit in preparing rejection letter with reasons;
· Participate in preparation of “Initiation Announcement” for publication;
· Prepare injury questionnaires to be sent to domestic producers of like products in Azeri domestic market;
· Evaluate responses from Azeri domestic producers concerning injury;
· Prepare memorandum of injury issues and findings;
· Participate in preparation of document for decision maker to sign; and
· Participate in preparation of document for public announcement.
Special procedural or operating manuals would need to be developed to ensure proper functioning of the Injury Unit including:

· Legislation to establish and provide authority;
· Manual for carrying out investigation techniques vis-à-vis increased imports, share of the import market from various countries, allocation of quota (if necessary), collection of injury data; 

· Manual for analysis and determination of Injury;

· Manual for verification of submitted data and information; and

· Manual for submission and treatment of confidential data.

Certain minimum Technology requirements/automation will be required. First, computer support for injury analysts is a prime requisite. Second, internet access is a must so that analysts can have access to economic data both from foreign countries under investigation and economic data concerning the affected industry in Azerbaijan. Third, computer applications and use for determining injury impact, market share, capacity utilization, sales trends, unemployment gains or losses, profit and losses of Azeri companies, etc. (such as Word, Excel, spreadsheet use, etc.) must be available and taught to the Injury Unit personnel.

F.5 AD/CVD Administrative Appeal Body
The WTO Agreements on Anti-dumping (Agreement on Implementation of Article VI of the General Agreement on Tariffs and Trade) and the Agreement o Subsidies and Countervailing Measures require member countries to provide traders with the possibility to appeal adverse decisions to an independent authority. WTO members may require the initial appeal to be made to an administrative authority independent of the original decision-maker before proceeding to court. The obvious advantage of an administrative appeal process is that it allows traders to resolve their disputes more quickly, and at less cost, than the formal judicial proceeding.

The legal framework for administrative appeals is provided in Article 13 of the Anti-dumping Agreement and Article 23 of the Subsidies and Countervailing Measures. The substance of these articles will be incorporated into the pending draft Trade Remedy Law of Azerbaijan. Appeal bodies will need to be established in an organizational unit within the Ministry of Economic Development that is separate from the entity that conducts the dumping and countervailing investigations. The appeal bodies should have access to specialists within State bodies or the private sector that are capable of conducting price and costs analyses, and economic factors indicative of injury to the Azerbaijan domestic industry

The appeal bodies must have sufficient authority to engage experts with State bodies in reviewing appeals. In addition, when necessary, the appeal bodies should have authority to contract with private sector experts and reviewers. Due to the importance and impact of the anti-dumping and countervailing function upon the domestic economy of Azerbaijan, the bodies should be sufficiently high (senior level) in the administrative structure of the respective executive (Ministry of Economic Development or Cabinet of Ministers) power bodies.

The appeal bodies will undertake the following:

· Receive written appeals associated with preliminary and definitive decisions taken by the anti-dumping and countervailing duty units;

· Evaluate the appeal and submitted documentation to determine the specific nature of the problem and identify persons capable of evaluation of the submitted documentation;

· Assign qualified experts in State bodies or contract with private sector experts to investigate the appeal and render a justified recommendation regarding the appeal;

· Notify the appealing party in writing of the results of the appeal;

· Issue, as necessary, orders to relevant State bodies (Ministry of Economic Development and Cabinet of Ministers) to implement the decision; and

· Follow up on results of the implementation.

The following regulations and manuals need to be developed:

· A governmental regulation that specified at least the following:

· Who may submit and appeal;

· What information must be submitted;

· The issue, subject (AD/CVD/injury), principle or policy the appeal must direct;

· Rights to hearings; rules/procedures for the conduct of hearings; and

· Qualifications of the members of appeal body.

· Administrative regulation/regulations establishing the appeal bodies in each executive power body that participates in the decision-making process, and approval of procedures defining the authority of the appeal body.

· A Policy and Procedure Manual which should include at least the following:

· Standardized written forms for decision letters, notifications, etc.

-    Procedures for the intake and internal processing of appeals, including registration of the appeal; assigning the experts for review; and internal tracking of the request to ensure compliance with time periods for completion;

-
Guidelines for protection of confidential information;

-    Procedural manual for experts evaluating documentation submitted with the appeal, and preparation of the recommendation report; and

-
Instructions for distribution of the decision to relevant interested parties.

Each appeal body should be composed of at least three officials from the respective executive power body with expertise in the appropriate subject area. Each body should be assisted by an Administrator, who should be responsible for receiving written appeals, conducting the first review of the appeal to verify its completeness, calling meetings of the appeal body, preparing materials for meetings and undertaking other administrative matters.

No special technological equipment should be required by the members of the appeal bodies. Each member of the appeal body must have an e-mail address and access to a computer with word processing, e-mail and internet browsing software and to a printer. 

G. Government Procurement

The effectiveness and capacity of the institutional arrangement for a public procurement system are relevant to the process of accession undertaken by an applicant State seeking membership in the WTO Agreement on Government Procurement (WTO GPA).  That accession process is two-fold, consisting of: 

· an examination of the applicant State’s procurement system and procedures in order to ascertain whether they meet the standards and requirements in the WTO GPA, and to identify any changes that need to be made in order to conform to the WTO GPA; 
· the negotiations conducted between the applicant State and each of the existing State Parties in order to come to a mutually agreeable extent of exposure of their procurement to each other’s bidders.

With respect to both of those aspects of the accession process, the applicant State’s institutional arrangements for the public procurement system are relevant.  This note identifies a number of ways in which the institutional arrangement for public procurement in Azerbaijan could be strengthened with a view to preparing the Government for the WTO GPA accession process.  
G.1 Development of the State Procurement Agency
While in many respects, the legal and institutional framework for public procurement in Azerbaijan are formally in substantial alignment with modern trends in public procurement systems, there apparently are serious, chronic deficiencies in the actual implementation and enforcement of rules and procedures applicable to the procurement process.  Strengthening and development of the State Procurement Agency (SPA), which is the central policy and oversight body in the procurement system, are essential for bridging the gap between what the procurement system is on paper and how it is implemented in actual practice, which is characterized by formal compliance that masks subversion of the spirit and intent of the Procurement Law.  That has resulted in the wholesale corruption of the procurement process.

As listed below, a number of measures may be pursued with view to strengthening the effectiveness of the State Procurement Agency as an oversight organ for the procurement system:

· strengthening the independence of the State Procurement Agency, for example by requiring it to report directly to the Parliament as well as to the President;

· mandating the SPA to collect statistical data, analyze and report on practices including subcontracting, eligibility of bidders vis-à-vis rules against submission of bids by affiliated entities, and pricing of bids that are at the heart of patterns of circumvention of the Procurement Law;

· developing a practice manual for the SPA taking into account best practices drawn from models of effective central policy and oversight organs in other countries;

· defining the role of the SPA as the lead agency guiding the introduction of e-procurement;

· mandating the SPA to develop guidelines to strengthen and, in accordance with WTO GPA requirements, harmonize the practice of procuring entities in establishing qualification and eligibility requirements, verifying qualification and eligibility information submitted by bidders, procedures for and for use of lists of suppliers. 

G.2 Further develop systems for collection and reporting of statistical data

For the purposes of meeting the scrutiny of the procurement system that is part of the WTO GPA accession process, and for creating a database to inform the Government’s position in accession negotiations, the systems for collection, analysis and reporting of statistical data on procurement activities should be reviewed and upgraded as may be necessary.  Further development of the procedures and systems for collection of procurement data will also ensure that the Government has in place the capability to fulfill the statistical data collection and reporting obligations under the WTO GPA. 

In addition to maximizing the accuracy and relevance of the procurement data being collected, further development in this area should also focus on ensuring the prompt availability of such data, and analyses of it by the SPA or other Governmental bodies, to the general public.  Providing the general public with prompt access to the data and analytical reports will help to provide a much needed added degree of transparency in the system, thereby empowering important civil society, private sector, and NGO monitoring of the procurement system.
G.3  Procuring Units: Instituting professionalism in procuring entities

Effective implementation and enforcement of the principles and procedures embodied in the Procurement Law and in the WTO GPA require a professional approach to organization of the procurement process.  Such an approach entails the establishment of dedicated procurement units or departments within procuring entities, staffed by a cadre of professional procurement officers.  Implementation of such a programme of professionalisation would include design of organizational structures within procuring entities, as well as formulation of a personnel structure and career development ladder, along with qualification requirements and certification programmes, and formulation of job descriptions.

G.4  Record-keeping and filing practices
Orderly and transparent implementation of the procurement process, and effective oversight by the SPA and other oversight and control bodies, requires proper record-keeping and filing procedures.  Such systems will also enable compliance with the WTO GPA requirement (art. XVII) that a Party, in response to a request from another Party, provide the requesting Party with information as to the manner in which a particular procurement proceeding subject to the WTO GPA was conducted.  
G.5 Integration of procurement and financial management information systems  
From a number of standpoints, including efficiency, expenditure tracking and control, integrity and transparency, one of the most important developments in the evolution of procurement systems is the introduction of automated linkages between procurement systems and Treasury financial management information systems (FMIS).  The introduction of such integration of procurement and FMIS systems can be one of the steps in the phased introduction of electronic means into the procurement process.  It would represent an important step in the development of a modern procurement system for Azerbaijan, and help to promote proper implementation and enforcement of applicable procurement rules and authority limits, and automatically capture data used to manage and monitor the procurement system.  

G.6 Improving Parliamentary oversight and external audit

While at the present time Parliamentary oversight and external audit of the procurement system may be weak, it is important to lay the groundwork for the strengthening and independence of those entities in their oversight and audit functions.  The effective performance of such functions is an important way to ensure compliance with the principles and procedures required by the WTO GPA.  For example, practice manuals could be devised for the Parliamentary oversight; similarly, for the [Auditor General], guidance would be developed for conducting performance audits of procurement proceedings (rather than merely conducting compliance audits).  

Attachment
Note on WTO Required Enquiry and Notification Points
Membership in the WTO requires the establishment of a number of enquiry and notification points.
The TBT Agreement requires the establishment of an enquiry point to answer all reasonable enquiries from other Members and interested parties in other Members. For legal and administrative reasons, a Member may establish more than one TBT enquiry point provided such is unambiguously reported to the WTO. Establishing more than one TBT Enquiry point is neither desirable nor encouraged.  In addition, the TBT Agreement requires that a single State authority be appointed or established to submit notifications to the WTO and receive TBT notifications of other WTO Members. Since technical regulations and conformity assessment procedures will be developed by authorized executive power bodies, the TBT Notifications body should be viewed as a coordinating body that directs information coming from and going to the WTO.
The SPS Agreement requires the establishment of single enquiry point responsible for the provision of answers to all reasonable questions from interested Members.  In addition  the SPS Agreement requires that a single State authority must be appointed or established to submit notifications to the WTO and receive SPS notifications of other WTO Members. 
The GATS Agreement require that a Member establishes one or more Enquiry points to provide information, per request of other Members, on relevant measures of general application which pertain to or affect the operation of the GATS Agreement, including international agreements pertaining to or affecting trade in services to which a Member is a signatory.  Developed countries are expected in addition to establish Contact Point to facilitate access of Members’ service suppliers to information regarding service markets.
The WTO agreements do not require the establishment of these points at particular state bodies and do not prevent Members from combining these points. 

The most common practice is the following:

· TBT Enquiry and Notification Point located at Standardization Body.

· SPS Enquiry and Notification Point located at Ministry of Agriculture, or as second option the Ministry of Health.

· GATS Enquiry Point located at the Ministry in charge of WTO affairs or Investment Agency.

Some countries have the SPS Enquiry Point separate from the SPS Notification Point:  the Enquiry Point normally at the Ministry of Agriculture; and two notification points (one at the Ministry of Agriculture and one at the Ministry of Health).

Recently, many Members have started to merge some of these points for efficiency and administrative reasons.  It may be too expensive to operate several points and keep all staff fully busy.

Acceding countries have been recently encouraged to merge all these points into one single point.  Ukraine was the first country to move in this direction.  For accountability reasons, Members prefer to deal with one single point which will be responsible for internal coordination among other ministries and state bodies. 

The Single Point should be established through Cabinet (or higher) Level legislation and provided the legal authority to request information from all relevant state bodies. In addition, the establishing legislation should require other bodies to notify the Single Point in a timely fashion regarding draft and adopted measures.

The Single Point should have:

1. Procedures/mechanisms for interfacing and requesting information from relevant ministries and state bodies (min health, min ag, standardization body)

2. Operational procedures manual;
3. Database of enquiries and notifications;

4. System for recording and tracking enquiries and notifications;
5. Manual for maintaining enquiries database and notifications database; and

6. Catalogue and E-library of SPS, TBT, and GATS relevant documents.
� Significant institutional reform and capacity building are required post-accession for building the capacity of relevant ministries and state bodies to conduct on a periodic basis and/or as needed over 20 types of notifications.  This Report is only limited to Agricultural Notifications requirements given plurilateral negotiations on agricultural domestic support in the context of WTO accession.


� These will be addressed in a subsequent report depending on the nature of Azerbaijan’s service commitments.


� Besides USAID, the only two donors providing WTO-related institutional support are the following:


The German Ministry of Food, Agriculture, and Consumer Protection through InWent has completed 4 training seminars on SPS Enquiry and Notification Point.    The continuation and scope of any future assistance under this framework is currently being discussed; and


SECO (Swiss Economic Cooperation Organization) is, among other IP support, building capacity including training on IP enforcement and twinning between and Azerbaijani and Swiss State Customs Committees on IP border enforcement.


� Permanent special units may only be practical in areas where infringement is particularly widespread- large cities, near ports, near manufacturing areas.  Local police forces in other areas, as well as any officers who may come into contact with infringement issues and/or be involved with carrying court orders for seizures and the like, should be provided with specialized information and training. 


� World Trade Organization, Negotiating Group on Trade Facilitation, Communication from Australia  TN/TF/W/66 (September 28, 2005)


� World Customs Organization Kyoto Convention General Annex Chapter 6


� Other regulated products are any product or item that may carry or transmit animal diseases, such as, inter alia, tackle and raw feedstuffs (straw, hay), or carry or transmit plant pests, such as wood packing crates and fibrous material. 


� Inclusion of the economic impact of introduction and spread of an animal disease or plant pest is necessary but may not be considered when assessing human health risks. Therefore, an economist is not needed on the Human Health Risk Assessment Team.


� Or only the President given that in Azerbaijan only the government can report to the Parliament and not specific state bodies.
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