[image: image1.png]{=.USAID | AZERBAIJAN

o I < FROM THE AMERICAN PEOPLE

Lo

&

TRADFANDINVESTMENT REFFORMSUPPORT PROGRANN






Trade and INvestement 
Reform Support Program 
in Azerbaijan (TIRSP)
Commentary on Law of Republic of Azerbaijan on 

Acquisition of Land for Public Needs

Funded by the

U.S. Agency for International Development
Implemented by

Chemonics International, Inc.
Contract No. AFP-I-00-04-00002-00 #10
Task Order No. AFP-I-00-04-00002-00 #10
The author’s views expressed in this publication do not necessarily reflect the views of the United States Agency for International Development or the United States Government.
Commentary on Law of Republic of Azerbaijan on 

Acquisition of Land for Public Needs
by Stevan Dobrilovic

June 30, 2010
General Comments to the Law:

On the whole, the law seems to provide a sound conceptual framework for how acquisition of lands for public purposes should be conducted.  The law provides ample safeguards for land owners and users, it provides for payment of market value compensation and a premium for lengthy occupation of land, and has several oversight bodies involved in the process of acquiring land for public purposes.  The law includes a rather broad definition of an “impacted person” or a person affected by the proposed taking of land and entitled to compensation for such taking.  The law also includes an entire Chapter on “organization of the moving” (taken to mean organization of resettlement).
  Here the law seems to adopt many of the principles commonly used in involuntary resettlement procedures as defined under World Bank Operational Policy 4.12.
  One of the most important principles related to involuntary resettlement in the law is found in Article 56 where it provides that compensation to be paid is based on the principle that a party is placed in a position no worse than s/he was prior to the taking of their land with regard to his/her livelihood.  The procedural provisions found at the end of the law on notices, entry to the property, and requests for information also seem reasonable and well thought out to provide safeguards for citizens.  

Where the law has problems is in its description of the procedures used to complete takings of land for public purposes.  A number of the provisions are repetitive in their nature and content, poorly or incompletely describe the nature of the tasks to be completed by the given party, and use confusing and poorly defined terminology.  Some examples are citied in the comments to specific Articles section below.  A number of the procedures defined in the law seem overly bureaucratic and involve too many parties, thereby making it likely that difficulties will arise in implementing the law.

Comments on Specific Articles:

Art. 1 – There are a number of terms in the text of the law are should be defined in Article 1.  These include the following terms and the Article in which the term is first found in the text:

· Relevant executive authority (Art. 8)

· Notification regarding ownership (Art 46)

· Notification for refusal of acquisition of land (Art 50)

Art. 3 – The public needs listed in this Article seem somewhat limited and may prove problematic for the Government when it needs land for a public purpose outside of those purposes listed in this Article.  

Art. 4 – The Article has an excellent provision that the Government must first attempt to reach agreement on sale of the needed land through negotiations with the owner before resorting to the provisions of the law to take the land using expropriation. 

Art. 7 – Contains a fairly broad definition of a person impacted by the taking of land.  The definition provides for payment of compensation (albeit in a limited form) to informal occupants of land.  World Bank OP 4.12 provides that even informal occupants of land are entitled to compensation when land that they occupy is being forcibly taken.  Art 7.5 specifies that informal occupants are only entitled to resettlement compensation and compensation of damages related to moveable property.  OP 4.12 generally goes further in compensating such people.  

Art. 8 – This Article establishes a seemingly neutral body called the “supervision agency” to oversee the acquisition process.  However the Article states that the relevant executive authority should be this body, but then in 8.4 refers to both bodies as if they are two separate entities.  The text states “The supervision agency submits the proposal and reports that it developed regarding the acquisition procedures to the relevant executive authority.”  This confusion needs to be cleared up.  

Art. 10.2.2.3 – The Article requires collection of information on the original price of the land.  Certainly such information is interesting, but is not really relevant in determining the market value of the subject land.

Art. 14 – The Article includes a good provision for compensation of the owner of property for damages caused when verifying whether the land is suitable for the public purpose and gathering information about the specifics of the land (such as surveying, testing rock on the land, etc.).

Art. 21 – There are provisions in this Article that seem to repeat actions stated in Article 18.  It appears that Article 21 requires a land survey of the subject land, which already seems to be provided in Article 18.  Article 12.3 also provides for inclusion of a land map as part of the official announcement regarding the proposal for use of the subject land; however this section may be referring to an existing land map rather than a new map based on a recent survey to provide the exact boundaries of the land to be taken for public purpose, although that is not clear.  These provisions should be compared and cleared up in the text of the law.  

Art. 22 – The article has good provisions that provide (and require) ample consultation with impacted persons to get feedback on the plan for acquisition and an opportunity to object to the plan.  Complaints are to be accepted by the land acquisition teams described in this Article. 

Art. 23 – This Article provides an example of the bureaucratic nature of the law.  It provides that there an appraisal committee shall be established to work with the acquiring agency and the land acquisition teams.  The appraisal committee will hire an independent appraiser on the basis of a tender to provide a property appraisal.  It is difficult to image that formation of the committee and hiring of the appraiser can be conducted quickly, meaning that the appraisal process will drag on for a longer period of time than is necessary.  To expedite the process, the appraisal committee could be eliminated altogether and the independent appraiser could be appointed in agreement with owners of the land (or a panel of three independent appraisers could be appointed) to arrive at the estimated value of the subject land.  The tender for the independent appraiser is a reasonable safeguard, but conduct of tenders may take much time and the selection of an appraiser could remain subject to objections by either side.    

Art. 32 – This Article has two good safeguards included.  First, an appraiser is used to establish the price (assumed to be a starting point for negotiations) of the subject land.  Second, a ten percent premium is added to the negotiated price for the owner to agree to a voluntary sale of the subject land as an incentive to avoid the need to expropriate the subject land.  

Art. 36.1.1 – This provision is confusing in describing the actions of the acquiring agency after a contract on sale is agreed.  It states that the “owner pays the full value of the land.”  This is nonsense and may be an error in translation, as the owner should be paid the value of the land by the acquiring agency.  

Chapter V – The title of this Chapter and use of the term “moving” should probably be retranslated as “resettlement”.  

Art. 40 – Here is another example of an overly bureaucratic provision.  It allows the resettlement committee to be made up of 3 to 20 people.  Any committee of 20 people would be difficult to motivate to get matters resolved quickly and efficiently.

Art. 41 – The article has good provisions which involve the impacted persons and others in commenting on the resettlement plan and helping to revise it so that all impacted persons accept it and do not obstruct the process of acquiring the subject land.  

Art. 42 – This Article provides the content of the resettlement plan, but it fails to include two key elements of such plan which are the inventory of assets and the value of these assets. The plan should also include an implementation section that describe how implementation will be monitored to ensure compliance with the plan.  Article 43 implies that the inventory and value of assets might be included in the resettlement plan, but since Article 42 defines the contents of the plan, these items should be included in Article 42.

Art. 44.1.7 – The Article correctly states that compensation should be paid to the impacted persons “at the time of or before the replacement at once”.  This provision is in line with the principles of OP 4.12.

Art. 46 – The Article (and the law) does not provide a definition for the notification regarding ownership.  This term should be defined in Article 1.

Art. 47.3 – This Article has a good provision that requires the acquiring agency to provide assistants to claimants (impacted persons) and free independent professional consultancy services on issues related to the acquisition of the subject land.  

Art. 50 – There is no definition for the term “notification for refusal of acquisition of land”.  It should be defined in Article 1.  

Art. 58 – Defines how market price is determined.  It uses the sales comparable method but does not correctly define the characteristics of a good comparable property.  Article 58.2 should include a statement that the comparable property must be a “similar” property in the same area.  Article 58.3 addresses the location issue rather strictly by requiring that comparable properties be located within 100 to 500 meters of the subject land, but this provision is relaxed by the provision in 58.4 which provides where such comparable properties are not available, other properties in the city or district may be considered.  

Art. 59 – This Article provide a questionable definition of replacement cost in that it allows for the cost to be determine by calculating the costs of producing a building of same or bigger size.  Normally replacement cost is calculated by figuring the cost of replicating the exact structure using today’s construction costs.  

Art. 66 – This is another good provision that provides extra compensation based on longevity (up to 10 years) in the property as a hardship payment to the owners of the property.  

Art. 72 – This Article requires the payment of interest on the amount due as compensation for the subject property from the day that the payment is required to be made to the impacted persons until it is actually completed.  This provision provides a reasonable safeguard to impacted persons and a disincentive for the acquiring agency to attempt avoiding prompt payment for acquisition of the land.  

Art. 75 – This Article requires the relevant executive authority (which might also be the supervision authority) to establish a complaint review committee of 3 to 5 people.  Unfortunately, the provision does not require that the committee be neutral and uninterested in the proceeding related to acquisition of the subject land.  
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� The translation of this law seems to be defective in a number of areas.  The use of the term “moving” or ”moving plan” in the law should probably be termed “resettlement” and resettlement plan”. 


� OP 4.12 is generally recognized as a providing a fundamentally sound basis on which to conduct involuntary resettlement in cases of taking of land for public purposes and is used by a number of donor agencies when funding work that includes takings of land for construction of infrastructure improvements.  
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