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The economic and regulatory system established by the Ba’athist regime persists, despite the years since its fall.  Laws and regulations which mandate government control over private sector activity under former central planning directives continue to impose a myriad of regulatory burdens.  In addition, the lack of definition and limitation of the legislative power has allowed executive branch ministries and other agencies to issue a plethora of orders, regulations and directives which have the effect of law on citizens and businesses without the deliberative process, oversight and control of the Council of Representatives. Definition of the legislative power and establishing the exclusive domain of law is necessary to stop the unbridled issuance of orders, regulations and directives from ministries which have the effect of law.  

The role of ministries as both regulatory agencies and managers of state-owned enterprises (SOEs) is an inherent conflict.  Ministries which regulate the private sector can also suppress it in order to protect their own SOEs.  This problem is particularly apparent in the activities of the Ministries of Communications, Transportation, and Trade, which suppress private sector competitors directly by prohibiting their activity or by giving competitive advantages to the SOEs.  SOE reform is an adjunct to regulatory reform.

Since ministries have an inherent conflict in their roles as regulator and manager of SOEs, they have been ineffective in proposing laws to reform their role in the economy.  The institutional support for regulatory reform is scattered and inadequate, with the Council of Representatives having little power to initiate legislation and no unified vision on economic policy.  If the UN-drafted Economic Reform Law were to pass, it would create an institution for economic reform, the Economic Reform Council, with a law reform function.  This would provide an institution with a focused purpose which has been lacking to date.  In the meantime, legislative drafting units in the Prime Minister’s Advisory Commission and Council of Ministers Secretariat are working on legal reform, with mixed and sometimes counterproductive results, as with the draft Company Law proposed at the end of 2011 which removed even the limited reforms introduced by the Coalition Provisional Authority.

Several important laws which are still on the books still impose too much state control over too many aspects of private sector activity.  Among those laws are the Law of Regulation of Trade No. 20 of 1970, Law of Transportation No. 80 of 1983, Law of Commerce No. 30 of 1984, and the Company Law No. 21 of 1997.  Many lesser laws and regulations impose excessive regulatory mandates on smaller activities in the economy, for example Law No. 5 of 1999, which requires Ministry of Culture licenses for printing presses.  Whether enforced or not, these un-repealed laws inhibit private sector activity and degrade the rule of law.

The best regulatory reform program would be a total review of Iraqi law, to repeal, amend and supplement as necessary to allow the private sector to grow without unnecessary fetters.  This would be a large effort, but not impossible, as the total volume of Iraqi law is small for an advanced society.  Iraqi law could then be organized by subject matter and codified and republished.  This would mark a clean break with the past regime’s legal theories.

Absent a total review of Iraqi law, reform efforts could examine common business processes such as company registration or construction permitting and amend the laws and regulations governing those processes.  Important individual laws like the Law of Commerce No. 30 of 1984 could also be examined and amended to remove provisions imposing central control.  The most important elements are knowledge of the natural workings of a free market and the judgment to calibrate the regulatory power of the state within the law.  

2.	Summary of Recommendations
· Amend the Constitution of 2005 or pass a law to define the scope and powers of law, regulation and other legal mandates to prevent the summary growth of regulations issued by executive agencies.

· Pass the Economic Reform Law of the United Nations Private Sector Development Program for Iraq (UN-PSDP-I), which establishes an agency and a process for comprehensive legal reform, state-owned enterprise commercialization, and WTO accession.

· Build the capacity of Iraqi legislative drafters to write laws clearly defining the powers of government regulators and licensing requirements.

· Conduct a review of all of Iraqi law, repeal or revise outdated and oppressive laws, and consider a new codification and publication of the laws of Iraq.

· In particular, repeal the Law of Regulation of Trade No. 20 of 1970, the Law of Legal Reform No. 35 of 1977 and other laws directly expressing the economic policy and philosophy of the Ba'ath Party.

· Pass a reformed and harmonized Company Law and Securities Law which make company registration and capital formation through stock offerings easier.

· Review the Law of Commerce No. 30 of 1984, to remove provisions giving ministries sectoral control over private sector activities, and to update the sections on banking, negotiable instruments and INCOTERMS.

· Harmonize the Law of Consumer Protection No. 1 of 2010, the Law of Protection of Iraqi Products of 2008, the Law of Competition of 2010 and the Customs Tariff Law to prevent conflict and regulatory redundancies in these laws with regard to standards for imported goods and retail sales.


3.	Introduction
Popular pressure for reform and the Iraqi Government's gestures towards change are in reaction to the problems caused in part by a ramshackle regulatory and governance structure.  Many laws and regulations governing economic and personal conduct predating 2003 are out of date with the democratic and free market governance principles expressed by the Constitution of 2005.  The contradiction between the laws of the Ba'athist regime, the bureaucracy and corruption which accompany those laws, and Iraq's new freedom and growing economy creates political and social tension.  Is the Iraqi state bureaucratic and authoritarian because of the existing body of law, or does law and practice just reflect the attitudes of Iraqis formed during the last 50 years?   The state's prerogatives are based on a climate of suspicion - of other Iraqis and certainly of foreigners - but the burden of this suspicion falls on the blameless as well, in cumbersome procedures.  Does the evolution of law require an evolution in attitudes, or vice versa?  Whatever the causes and remedies of the current system are, it is undeniable that the regulatory system as it is now unnecessarily constrains to the private sector.

Oppressive bureaucracy is recognized as a cause for protest in Iraq, as in the rest of the Arab world.  For example, one cause of the "Arab Spring" was the suicide of a Tunisian fruit vendor, Mohamed Bouazizi, in protest of what he saw as oppressive regulation, after he was slapped by a municipal inspector for not having a peddler's license which he was unable to obtain.  Arbitrary and oppressive licensing and regulatory authority is a common complaint of Iraqi businesspeople. 

The problem of conflicting and burdensome regulation in Iraq has been repeatedly identified and analyzed.[footnoteRef:1]   Despite six years of constitutional authority guaranteeing a "modern" economy including a developed private sector[footnoteRef:2], the legal environment for Iraqi business is still characterized by excessive bureaucracy, mandates for state control of economic life, and the lack of enabling institutions to support private enterprise.  The Constitution opens the door to private enterprise, but vague and broad constitutional mandates do not overcome the nit-picking details of regulatory law as a day-to-day basis for government operations.  These laws still impose repetitive and burdensome requirements on business formation and operation and provide opportunities for corruption.  This obstructive legal and regulatory environment has been repeatedly identified as a problem for Iraqi governance and the economy.[footnoteRef:3]   Because the details of regulation significantly hamper Iraqi business development, reform is necessary for a prosperous Iraqi private sector.  [1:  e.g. USAID Tijara project , Assessment of Iraq’s Official Economic Priorities, 2012; UNIDO, Private Sector Development Programme for Iraq, Proposed Roadmap for Streamlining Legislative and Regulatory Frameworks to Support Private Sector Development in Iraq, 2012;  Legislative Assessment Report, 2010;  USAID Tijara project, Investor Roadmap for Iraq, 2nd edition, 2009; USAID Economic Governance Project II, Commercial  Law, Implementing and Supporting Institutions Assessment Report for Iraq, 2005;  World Bank, Building a Sustainable Investment Climate in Iraq, 2004.]  [2:  See Article 25, Constitution of 2005:  "The State shall guarantee the reform of the Iraqi economy in accordance with modern economic principles to insure the full investment of its resources, diversification of its sources, and the encouragement and development of the private sector."]  [3:  UN Common Country Assessment for Iraq, 2009, and Alkebsi,  Shkolnikov, Investing in Iraq and Jump-Starting the Iraqi Economy: Business Views on Legal and Regulatory Reform, Center for International Private Enterprise, 2009.] 


Iraq's laws and regulations are tangled and contradictory.  Newer laws like the Investment Law of 2006 and its 2010 amendment are layered on top of the reformist but inadequate "Bremer orders" of the occupation government of the Coalition Provisional Authority.  Pre-war Ba'athist and state-socialist laws and regulations, a few free market reforms such as the Free Zones law of 1998, laws of the royalist era such as the Civil Code of 1951, and even earlier British-authored and Ottoman laws still regulate Iraq's business environment.  Some laws which carry the spirit of central control of the economy have significant regulatory mandates and even harsh prison sentences for violations, like the Law of Regulation of Trade No. 20 of 1970.  

The Law of Regulation of Trade is also a good example of a law which has not been repealed, but is not fully enforced, even though it provides legal justification for Iraq's import and export licensing requirements.  There are several such partially enforced or unenforced laws or portions of laws in Iraq.  The continued presence of these un-repealed laws creates business uncertainty and erodes the rule of law.  Whether enforced or not, the extant body of law and bureaucratic institutions which defined Iraq's economy as one strictly controlled by the state can be considered as "dark matter[footnoteRef:4]" in the Iraqi regulatory system which exerts a metaphorical pull of gravity against private sector growth.  For example, these laws empower anti-competitive impulses by Iraq's state-owned enterprises (SOEs) and the ministries which "own" them.  This leads to regulatory suppression of potential private sector competitors to the SOEs by the ministries.   [4:  Dark matter is invisible but accounts for a significant amount of the mass of the universe and exerts a gravitational pull.  See http://en.wikipedia.org/wiki/Dark_matter ] 


The comprehensive philosophy of the laws exalting state control of the economy  is expressed by the Law of Legal Reform No. 35 of 1977.  This law is based on "the Political Report of the Eighth Regional Conference of the Arab Ba'ath Socialist Party," from which it extensively quotes.   The law's "Working Paper" is an ideological statement which contains a number of legal prescriptions which still inspire Iraqi economic governance and plague the private sector in more specific bureaucratic manifestations throughout Iraqi law.   

Some of the goals and principles stated in the Law of Legal Reform are:

Organizing the national economy into sectors . . .

Establishing rules which expedite the growth of the public sector in all branches . . and making it control all sectors . . . 

Putting external trade under the control of the State, and to centrally control internal trade . . 

Drawing rules for banking and commercial paper in conformity with the rules of socialist transformation and the execution of national development plans . . 
Laying down rules which emphasize the supervision and control of the State on private sector companies . . to direct them in accordance with economic planning . . . 

Drawing up provisions which guarantee subjection of foreign companies to the control of the State . . . carrying out works entrusted to them within the public economic policy of the State . . . 

Giving priority to the interest of society represented by the State over the interest of individuals, represented by the principle of sovereignty of the will [footnoteRef:5]  [5:  The variously translated phrase "(sovereignty) (rule) (dominance) of the will" is unfavorably mentioned many times in the Law of Legal Reform and said to be subordinated to state priorities.  It is also unfavorably mentioned in the Law of Commerce No. 30 of 1984, Article 1:  "The purposes of this law are: . . .  to curb the principle of dominance of the will . . ."   "Sovereignty [dominance] of the will" appears to be a reference to the German civil law concept of Privatautonomie, see  http://de.wikipedia.org/wiki/Privatautonomie and  http://www.rechtslexikon-online.de/Privatautonomie.html .  This concept is related to the U.S. legal concepts of freedom of contract, freedom of association and private property rights.  These articles which survive in Iraqi law are an express negation of the most basic free market principles, by subordinating all contracts and other private economic activity to state policy, approval and control.] 


Economic development in the socialist system is dependent on directed planning which the State exercises in different sectors.  Consequently this affects ownership relations and all pertaining personal relations which are organized by the Civil Code.

While Law 35 of 1977 does not directly regulate business, its philosophy likely continues to influence the thinking of many academics, government lawyers and officials educated in the years during and after its passage.  The precepts of the Law of Legal Reform also had a direct effect on Iraqi legislation and economic governance in the years following 1977, for example in the Law of Commerce No. 30 of 1984 and Law of Transportation No. 80 of 1983.  Strict controls over private sector business and private sector imports and exports continued to be enacted and enforced throughout the 1980s and 1990s, but eased somewhat in the late 1990s with laws such as the Free Zones Law No. 3 of 1998 and Arab Investment Law No. 26 of 2002 (the latter was repealed by Investment Law 13 of 2006).  The later laws provided some limited openings for private sector and foreign direct investment.

The debate in Iraq about the relative roles of the state, the private sector, and international trade in the economy has not been resolved.  The debate may only be getting started after years of preoccupation with security and politics.  Both the private sector and the state-controlled economy have their proponents within Iraqi discourse, but protectionism is often advocated by both sides of the argument for the benefit of both private and state-owned manufacturers and growers.  For that reason, it is important to distinguish the issue of enabling the Iraqi private sector from the issue of allowing free imports, foreign direct investment and participation in the economy.  Iraqis are more prone to support removing restrictions on Iraqi businesses than on foreign businesses.  Arguments in favor of foreign participation in the economy must describe the direct benefits to Iraqis of foreign trade and investment in concrete terms.

Some laws restrict both domestic and foreign investment and trade.  Recent laws passed by the Council of Representatives, like Law No. 11 for the Protection of Iraqi Products of 2010, and drafts of laws originating out of government bodies, like a draft Labor Law and the draft Companies Law circulated in 2011, recycle the requirements from pre-2003 laws for close government control over business.  The draft of the Companies Law under recent consideration even removed some of the limited reforms introduced by CPA Order 64 in 2004 and retained the Company Registrar's approval authority over the growth of a company's capital.  The order of the Economic Committee of the Council of Ministers of March 14, 2012 reviving comprehensive import and export licensing requirements under the Law of Regulation of Trade No. 20 of 1970 in June 2012 is also a step backwards.[footnoteRef:6]  [6:  See Import and Export Licensing in Iraq, USAID-Tijara program white paper May 2012] 


Laws are not the only issue.  The lack of definition of the legislative and regulatory power in the Constitution of 2005 has led to the issuance of orders by the Council of Ministers, Prime Minister's office, presidential decrees, ministerial regulations and summary directives with the effect of law on many aspects of Iraqi life.  A stricter definition of the legislative power within Iraq will prevent a plethora of regulatory orders and regulations being issued by multiple executive branch agencies without the deliberative process and authority of enabling laws reviewed by the State Consultative (Shura) council, approved by the Council of Ministers, and enacted by the Council of Representatives.  A stricter and more specific definition of legislative power in the Constitution would limit the proliferation of ad-hoc decrees.

This paper concerns reform of the laws governing economic life, towards the objective of cutting the bureaucracy and oppressive controls impeding Iraqi small businesses.  These laws also have political implications.  Some laws impeding business also impede political and cultural freedom, for example Law No. 5 of 1999, which requires licenses from the Ministry of Culture for printing presses.  In a democratic, free-market Iraq, laws giving the state arbitrary control over media of expression should be repealed.  The draft laws on telecommunications and cybercrimes now under consideration in the Council of Representatives are troubling in their potential suppressive effect.

Regulatory reform and constructing a lasting legal framework on the foundation of the Constitution of 2005 must be an Iraqi job.  Institutional capacity should be built within ministries, the Office of the President, the Council of Ministers, the State Consultative Council (Shura) and the Council of Representatives to draft and review legislation.  Even with institutional capacity, it will be difficult to enact reform without knowledge and a consensus on how the present system is harming Iraq's political economy and where economic governance should go.

The 2010 decisions of the Federal Supreme Court ruling that the Council of Representatives cannot draft and enact a piece of legislation without the approval of the Council of Ministers or the Office of the President diminished the ability of the legislature to initiate reform of its own accord.[footnoteRef:7]   The initiative now lies with the Council of Ministers and its subordinate ministries, and possibly the Office of the President, to reform government structures, but reform from within is often hard to execute.  Bureaucrats are not often in favor of eliminating bureaucracy.  Aside from normal institutional and individual interests of agencies and their employees, the problem of administrative corruption in Iraq is well known,[footnoteRef:8]  along with the phenomenon of corruption fed by bureaucracy.[footnoteRef:9]     [7:  Federal Supreme Court decisions 43 and 44 of 2010.]  [8:  Looney,R.E., 2008,  Reconstruction and Peacebuilding Under Extreme Adversity: The Problem of Pervasive Corruption in Iraq, International Peacekeeping, 15:3, p, 424;  Transparency International, Corruption Perceptions Index, 2012, 2011, 2010, et seq.]  [9:  Svensson, Eight Questions About Corruption, Journal of Economic Perspectives, Vol. 19, No. 3, Summer 2005; Banerjee, Abhijit V., A Theory of Misgovernance, The Quarterly Journal of Economics, Vol. 112, No. 4, November 1997, p. 1289 - 1332] 


A High Committee on Administrative Reform (HCAR) was announced by the Council of Ministers in May 2011, but has had few visible initiatives or results to date.  There are legislative working groups within the Prime Minister's Advisory Commission (PMAC) and the Council of Ministers Secretariat (COMSEC), but the movement of legislation has been slow.  Other Iraqi government institutions, particularly the Office of the President, the Ministry of Trade, the Ministry of Industry and Minerals and other ministries may have the staffing and ability to propose and achieve regulatory reform, but their will is in question.   Legislation proposed by ministries within their "sector" of the economy has usually had the effect of preserving or expanding the power and prerogatives of ministry regulators and state-owned enterprises vs. private sector actors.

The UN-sponsored draft Law on Economic Reform would establish the Economic Reform Council, with a ministerial-rank chief and a legal mandate to pursue broad economic reform, including SOE commercialization and reforms necessary for WTO membership.[footnoteRef:10]  If the law passes, the Economic Reform Council would be, by the law's definition and purpose, an important institution pursuing reforms.  However, the Economic Reform Law has been stalled in the legislative process for more than a year, and its prospects for passage are uncertain.   [10:  UNIDO/UNDP Private Sector Development Programme for Iraq, Economic Reform Law, 2010] 


International advisors can assist the Iraqi reformist bodies within the government in the review of Iraq's statutory law for provisions which are incompatible with the letter and spirit of the provisions of the Constitution of 2005 supporting modernization of the economy and enabling the private sector.  Laws and regulations which unnecessarily hinder the free market would be marked for repeal.  Common sense reforms which eliminate red tape and its concurrent corruption should be a priority.  The USAID Tarabot ISRAR (Iraqi Solution for Regulatory and Administrative Reform) program has as its goal a review and repeal of laws which unnecessarily burden private economic activity in specific processes.  The World Bank and UN also have various programs to advise on legislation including a UN-HABITAT land use reform project.

In addition to repeal of laws and specific legal articles, a large amount of laws and amendments to laws will have to be drafted to fill gaps left by Iraq's long isolation from world trade and advances in technology.  New regulations will also be needed to support the reformed laws and regulatory institutions.  

With the support of the Government of Iraq and international donor agencies, Iraqi NGOs, professional, business and labor organizations and donor programs should conduct a continuing public and stakeholder dialogue on proposed regulatory reforms, through public forums, media, and other means of dialogue.  Ideally, members of the Council of Representatives will participate in this dialogue.  In addition to public dialogue, donors should  establish a close institutional connection with ministries, the Council of Ministers Secretariat, the Legal Committee of the Council of Representatives and the State Consultative (Shura) Council.

USAID, UNAMI, the World Bank, the U.S. Department of Commerce's Commercial Law Development Program (CLDP), U.S. State Department grantees and other donor legislative programs can be partners with the Government of Iraq's efforts in regulatory reform in any of its possible forms.  Donor assistance to regulatory reform must be a flexible concept able to engage multiple counterparts, in order to adjust to Iraq's political climate changes and take advantage of emergent Iraqi requests for assistance.  In addition, donors should coordinate their efforts.  Past efforts by donors have not only been uncoordinated, but often rivalrous, which accounts for much of the lack of results since 2003.

The goals of regulatory reform - legal change, institutional change, and capacity building - should be coordinated and pursued together as legislation is reviewed, amended, drafted, publicly discussed and shepherded through the legislative process.  This should include public dialogue fostered by civil society organizations, the media, elected officials and political parties.

4. 	Institutional Structures for Regulatory Reform
The institutional framework for legislative action is diffuse and unclear.  Two decisions of the Federal Supreme Court in 2011 stripped the Council of Representatives of the ability to vote on any bills but those approved by the Council of Ministers or the Office of the President.   One of the laws drafted by the COR and struck down by the Supreme Court was an effort to dissolve the Ministry of Municipalities and Public Works because provincial governments were assuming public works responsibilities according to the Law of Governorates No. 21 of 2008 (Provincial Powers Law).  This would seem to be a worthy reform, but nonetheless it was struck down at the behest of the Council of Ministers, with wider continuing implications to the legislative power.

The ability to formally initiate legislation is now exclusively within the control of the Council of Ministers and the Office of the President.[footnoteRef:11]  The Council of Representatives does have a research department and staff which has been drafting legislation, but as a result of these decisions of the Federal Supreme Court, all of their legislative product must be approved by the Council of Ministers, or the Office of the President,[footnoteRef:12]  before formal introduction for a reading and passage by the legislature. [11:  Article 60(First), Constitution]  [12:  The Office of the President has apparently not used its power under Article 60 of the Constitution to any degree.] 


Within the Council of Ministers and the Prime Minister's Office, in particular the Prime Minister's Advisory Commission (PMAC), there are also legal departments and committees charged with legislative drafting.  Each ministry has also established an office for reforming laws and regulations within its area of competence.  The capacity, competence, and vision of these ministerial-level legislative drafting departments have yet to be displayed.

Nevertheless, because the Federal Supreme Court has stripped the Council of Representatives of the ability to initiate legislation, the best bets for legislative change right now are individual ministries, the Council of Ministers Secretariat, the Prime Minister's Advisory Commission, and possibly the Office of the President.  The core staffing requirement for a regulatory reform or legislative drafting unit in the Iraqi government is a cadre of Iraqi lawyers or other legislative drafters.  For successful efforts, the reform team must have adopted and internalized the legal standards for a democratic free market society, and be committed to the legal research and drafting required to reform Iraq's laws.  International advisors can assist in this effort.   The team must be knowledgeable about the present body of Iraqi law in order to harmonize new laws with previous laws and advocate the repeal or amendment of existing laws when necessary for reform.

The UN draft Economic Reform Law would establish an Economic Reform Council to produce draft laws to reform the Iraqi economy.  This Economic Reform Council would be subordinate to the Council of Ministers.  The draft law contains many mandates, such as legal reform leading to Iraq’s accession to the WTO and to the New York Convention on Arbitration of 1958.  The law also contains an agency structure for the commercialization of state-owned enterprises.  

In many ways the draft Economic Reform Law can be considered as a repeal of the Law of Legal Reform No. 35 of 1977 and the state-socialist philosophy therein.  The draft Economic Reform Law is currently in the legislative process and its prospects for passage as a law are uncertain.  It was stalled in the State Consultative Council (Shura) for more than a year, but has been approved in principle at the Council of Ministers.  Some of the Economic Reform Law’s institutional structures, like a legislative drafting unit, are being built at the Prime Minister's Advisory Commission.

While the State Consultative Council (Shura) is an important institution reviewing draft laws and adjudicating administrative law cases, its mandate is also unclear.  The 1979 law defining its role and powers has not been updated, and so the following article remains extant:

The Council shall specialize in legislation and giving opinion in the legal matters of the State and Socialist Sector in the light of the legislative policy of the State in building socialism[footnoteRef:13]  [13:  Article 4, Law 65 of 1979.] 


This is an explicit directive for the Shura to give policy opinions, and for "building socialism."    With the contradiction between the stated policy goals of the government[footnoteRef:14]  and this and other laws from the previous regime still on the books, there is no wonder that the Shura has problems in giving opinions about draft laws.  There is a new law for the Shura being drafted.  In the new law, the scope of the body's powers should be limited to strictly legal reviews so that it does not usurp policy decisions which should be decided by elected legislators and ministers. [14:  National Development Plan, 2010-14;  "Prime Minister's Strategic Program for 2011-2014, " Al Sabah newspaper, July 18, 2011] 


A purge of Iraqi law to remove irrelevant or unenforced "dead letters" which no longer apply to the Iraqi economy in the current free market context or to Iraqi democracy could be done relatively quickly, given some institutional support.  The criteria for the process would be drawn from the OECD's Regulatory Impact Analysis and Checklist,[footnoteRef:15]  USAID-Tarabot's "guillotine" process, as well as criteria designed by Iraqi counterparts.  In the best process, the public benefit of a regulation will be compared with its burdensome nature and the opportunities for corruption it creates in a consultative process.  The criteria for cutting regulations can be built around the OECD's recommended checklist[footnoteRef:16] : [15:  OECD, Recommendations of the Council of the OECD on Improving the Quality of Government Regulation, Including the OECD Reference Checklist for Regulatory Decision-Making, 1995; Regulatory Impact Analysis: Best Practices in OECD Countries, 1997]  [16:  OECD, Recommendations, Id.] 


1. Is the problem [purportedly addressed by regulation] correctly defined?
2. Is government action justified?
3. Is regulation the best form of government action?
4. Is there a legal basis for regulation?
5. What is the appropriate level (or levels) of government for this action?
6. Do the benefits of regulation justify the costs?
7. Is the distribution of effects across society transparent?
8. Is the regulation clear, consistent, comprehensible and accessible to users?
9. Have all interested parties had the opportunity to present their views?
10. How will compliance be achieved?

As mentioned, the purge of outdated or unnecessary regulations could be done by a "regulatory guillotine,"[footnoteRef:17]  as the USAID-Tarabot  ISRAR program has planned.  The "guillotine" is a process which evaluates regulations by a set of criteria evaluating a regulation's effect on business and the economy and its necessity to government policy.  It then requires ministries to justify laws and regulations by a deadline. Those regulations not positively justified and readopted by the screening process would be terminated as of a suspense date.  The process includes listing of regulations and an individual review of each regulation, with a recommendation on disposition of the regulation by cancellation or amendment, and process for disposition.  This is one means of achieving rapid regulatory reform.    [17:  Jacobs and Associates,   Effective and Sustainable Regulatory Reform: The Regulatory Guillotine in Three Transition and Developing Countries, paper for World Bank, 2006,  at http://www.businessenvironment.org/dyn/be/docs/81/Session4.2JacobsDoc.pdf  ] 


5.	Building the Capacity of Iraqi Reformers

Regulatory reform is also an opportunity to build the foundations of democratic governance in Iraq.  The general quality of the current body of Iraqi law suggests that legislative drafting and analysis are not well-developed skills in Iraq, at least since the Egyptian jurist Abdulrazzaq Al Sanhuri and Iraqi lawyers such as Mohammed Hussein Al Ghata drafted the excellent Iraq Civil Code, adopted in 1951.[footnoteRef:18]   Since then, the usual rule has been:  “Iraqi statutes are drafted in general and abstract terms, leaving broad possibilities for interpretation in the course of their application to specific cases,” as one pre-war commentator noted.[footnoteRef:19]    "Broad possibilities for interpretation" suit an authoritarian state by allowing personal and arbitrary action.  Vague statutes also provide broad possibilities for obstruction of business for rent-seeking.  Future regulatory instruments must be drafted as specifically as possible, to limit officials' discretion to oppress, impede or penalize persons.  Regulatory reform will be meaningless if the reformed laws and regulations merely change the style and identity of rent-seekers.  Donors could build the capacity of the staff of legislative drafting groups in the PMAC, and COMSEC by training staff and leading seminars on legal drafting and analysis, ideally with Iraqi teams working on actual legislation.  This would also be another opportunity for donor cooperation, as USAID, UNAMI, the World Bank and individual national donors assist in the legislative effort. [18:  Mallat, Introduction to Middle Eastern Law, Oxford 2009, pp. 256-268; Jwaideh, The New Civil Code of Iraq, 22 George Washington L.R. 176, 1954; S.H. Amin, The Legal System of Iraq, Glasgow 1989, p. 160]  [19:  S.H. Amin, Middle East Legal Systems, Glasgow, 1985, p. 225] 


The emphasis on capacity building and donor coordination would also serve to reduce the drafting of laws and regulations by donors alone, without reference to existing Iraqi law, and integration of reformed laws with existing Iraqi institutions.  Ideally, regulatory reform should be driven - and drafted - by Iraqis, with donors in an advisory and institutional support role.

Another important part of regulatory reform is improving the transparency of the legislative process.  Currently in Iraq, draft laws and regulations are not systematically published, but are held almost as state secrets through the process of drafting, review and amendment.  The Iraqi government should establish, and donor programs encourage, a system of publication of draft laws and regulations for public review and comment.

6.	The Constitution of 2005

As the basic law of Iraq, the Constitution of 2005 has omissions which contribute to regulatory burdens and conflicts.  One of the most serious omissions from the Constitution in this regard is a lack of definition of the different legal instruments issued by branches of the Iraqi government.  These instruments include law (qanun), from the Council of Representatives; system (nidham), from the Council of Ministers;  regulation (talimat) from ministries; and order or directive (tawjihat), from various agencies.  

The sources of these legal instruments are well-understood, but the scope and power of each has not been defined.  Article 61 of the Constitution states that the Council of Representatives has the exclusive power to enact laws, but does not define what must be enacted as a law.  As a result, executive branch agencies issue regulations, orders and directives that have the force of law on the citizenry, without the checks-and-balances of the legislative process.  It would be desirable to define the exclusive territory of "law" and the Council of Representatives' work.  Without such a definition, ministerial and other government offices will continue to issue directives with the force of law without any limits or harmonization.  The French Constitution, Article 34, provides an example which gives the legislature exclusive power to enact rules affecting the citizenry in these categories, among others:
	
- civic rights and the fundamental guarantees granted to citizens for the exercise of their civil liberties; 
- freedom, diversity and the independence of the media; 
- the obligations imposed for the purposes of national defense upon the person and property of citizens;
- nationality, the status and capacity of persons, matrimonial property systems, inheritance and gifts;
- the determination of serious crimes and other major offences and the penalties they carry; criminal procedure; amnesty; the setting up of new categories of courts and the status of members of the Judiciary;
- the base, rates and methods of collection of all types of taxes; the issuing of 
- the setting up of categories of public legal entities;
- the fundamental guarantees granted to civil servants and members of the Armed Forces;
- nationalization of companies and the transfer of ownership of companies from the public to the private sector.
- the general organization of national defense; . . . 
- education;
- the preservation of the environment;
- systems of ownership, property rights and civil and commercial obligations;
- Employment law, Trade Union law and Social Security.

Whether Iraq adopts this list or compiles its own list, it is important that the exclusive scope of law is defined, to prevent the exercise of arbitrary power by the executive branch.  This would preferably be done in the Constitution, but could be done by law.

Laws should also define the scope of the lesser legal instruments supporting the implementation of laws: nidham, talimat, tawjihat, and the procedure and power to enact each of them.   Only some definition of these legal instruments and the power to enact them will stop the chaotic growth of regulations in Iraq.

The Constitution is widely believed to mandate a free market economy, but Article 25 of the Constitution statement of economic policy is ambiguous: 

The State shall guarantee the reform of the Iraqi economy in accordance with modern economic principles to insure the full investment of its resources, diversification of its sources, and the encouragement and development of the private sector.

There is a healthy debate regarding the meaning of this article, in particular what "modern economic principles" are, but the clause "encouragement and development of the private sector" should require a shift from many of the laws granting exclusive agencies to state-owned enterprises.  Unfortunately, recent laws indicate the revanchism of the state.  For example, the State Company for Maritime Transportation has regained its exclusive agency to provide services for ships visiting Iraq's ports and offshore oil terminals.  Another very recent law of late 2012 established a state Islamic bank, despite the existence of several private Islamic banks.  

The Constitution also has scores of powers and rights which it says "to be defined by law."  Many of these provisions have a direct bearing on economic and political life, for example Article 24:  

The State shall guarantee freedom of movement of Iraqi manpower, goods, and capital between regions and governorates, and this shall be regulated by law.

More critically, the power to regulate aspects of commerce is shared between the federal government and the Kurdish regional government.  For example, customs is recognized as a shared management power, but setting customs policy is a federal exclusive power.[footnoteRef:20]  The federal government's power to tax individuals in a region is unclear, as it is not listed as an exclusive or shared power.[footnoteRef:21]  Environmental regulation and water management is also a shared power.   [20:  Articles 110 and 114, Constitution. ]  [21:  Id.;  Mallat, Iraq: Guide to Law and Policy, Aspen Publishers, New York, 2009, p. 95.] 


7.	Laws, Regulations and Institutions

Laws can be reviewed on a process-oriented basis (e.g. defining the requirements for the process of business registration or construction permits and seeking to improve them).  This is similar to the World Bank's Doing Business methodology and the OECD's Regulatory Impact Analysis.  Laws can also be reviewed by considering the function of the ministry or other government institution which enforces and implements a law.  The examples below are not intended to be exclusive of other opportunities for reform which may be presented.

	7.1.	PROCESSES

Reformers can look at the common regulatory processes that have the most effect on Iraq's business life.  These processes may involve several Iraqi government institutions and their governing laws and regulations.  The impact these processes have on business life is described in the World Bank's Doing Business reports, which provides broad, but not specific, prescriptions for reform.  

		7.1.1	Business Registration and company operations

One priority of regulatory reform is to abbreviate the business registration process and to allow companies to grow according to the market.

The basis for reform of the company registration procedure is a reform of the Company Law No. 21 of 1997 as amended and its enabling regulations, along with the parallel procedures in other laws to streamline company registration procedure.  Removing the requirements for minimum capital (and notarized bank statements) for simple companies and limited liability companies, and for a specific description of businesses to be conducted by the company are possible reforms, adopted in principle by the PMAC and COMSEC legislative drafters working on the new Company Law.

In tandem with amendments to the Company Law, the Law of Commerce No. 30 of 1984 (Commercial Code) and Regulation No. 6 of 1985 (Trade and Industrial Name Registration) should be amended to harmonize and ideally combine registration of trade names as a "trader" or "industrial chamber" with company registration.    

The Law of Lawyers No. 173 of 1963 should be amended to remove the requirements of Articles 34 and 35 that each company must have a lawyer draft the company articles of incorporation and continue to be on retainer for the company.   

Ministerial laws and regulations, such as Article 1(2) of Law 7 of the Ministry of Transport and Communications of 1994, sometimes give ministries a broad "supervision over companies" power in their foundational laws.  This has been interpreted to require ministerial approval by sector of the incorporation of companies in the specified "sector," another burden on establishing a business.  These requirements should be eliminated in all but the most specialized areas with an overriding public safety regulatory interest, e.g. private hospitals and private security firms.

Combining processes administered by different agencies and housing them in one office would establish the "One Stop Shop" for business registration recommended by the Doing Business index and other international standards.

Other needed reforms include removing the requirement for the Company Registrar to approve increases in company capital, and allowing initial public offerings (IPOs) of stock to be floated at a market value, not fixed at the arbitrary rate of one dinar per share.  Processes of capital formation and growth and other basically contractual matters, such as transformation from one type of company to another should only require notification to the Company Registrar or the Securities Commission, not approval by those authorities.  This will require several amendments to the Company Law.  USAID-Tijara has proposed extensive changes in its draft Company Law.

The benefits of reform of company law will be more Iraqi companies formed as vessels to raise capital and a growing Iraqi private sector.  

		7.1.2.	Construction Permits

The Doing Business report identified 14 required procedures to construct a commercial building in Iraq.  These procedures took 200 days and cost more than $10,000 to complete, exclusive of possible bribes.

Regulatory reform in the construction law area would seek to combine duplicative processes in provincial, municipal, Ministry of Municipalities and Public Affairs, and Ministry of Planning offices and help to establish clear procedures and standards.  The adoption of the Arabic version of the International Building Code (IBC) used by the UAE could be one possible reform.

		7.1.3.	Land Registration and Mortgage Lending

Land transfer, government land allocation and mortgage registration procedures have been repeatedly identified as obstacles preventing investment and construction.[footnoteRef:22]  Land law, while having a good fundamental basis in the Civil Code of 1951, suffers from a lack of legal framework for: (1) registration of mortgages, (2) a variety of land ownership forms like housing cooperatives, and (3) processes for the transfer of land from the state to the private sector for housing and investment purposes.   The latter, transfer of state land to private hands, is somewhat remedied by the regulation of System 7 of 2010, which governs land allocations for investment projects under Investment Law 13 of 2006.  System 7 has recently been amended in an attempt to improve its processes. [22:  UN-HABITAT, Land Reform Report in Iraq, 2010; Preliminary Institutional, Legal and Technical Assessment [Land] Administration and Management in Iraq, 2009; USAID Economic Governance Project II, Diagnostic Report:  Real Property Law and Registration, 2005.] 


Regulatory reform would seek to improve land registration process and its institutional framework by implementing the recommendations of previous analyses, for example, clarifying Law Number 61 of 2003, the Law of Regulation of Property of Floors and Apartments in Buildings, which governs condominiums, and working with existing land registry donor programs to draft regulations which support the land registry information technology programs in progress.

		7.1.4.	Contract enforcement

Initial reforms in this area could include amendments to the Law of Evidence No. 107 of 1979 to open up the categories of evidence admissible in civil cases, to allow parties to select their own experts to present evidence for trial rather than the court selecting all experts, and to allow the court to request categories of documents rather than specifically identified documents.  Other initial reforms could include adoption of a law on secured transactions on movable property, a draft of which was promulgated by the USAID Economic Governance II project, accession to the New York Convention on the enforcement of arbitration awards of 1958, the Washington Convention on the settlement of investment disputes of 1965, and improvements to the Law of Execution No. 45 of 1980.  Long term reforms would improve the Civil Code, Law No. 40 of 1951 and the Law of Commerce No. 30 of 1984 in the light of new technology and commercial systems.

		7.1.5.	Bankruptcy and Business Closure

The World Bank identified lack of procedure for business closure through bankruptcy as a significant deficit in its Doing Business report.   In fact, the lack of bankruptcy cases which were noted is the product of two factors largely unrelated to bankruptcy law itself.  The first factor is the lack of credit.  Lending to private sector business is very low compared to other countries, and loans are often fully secured by real estate or other assets.  Since there is little unsecured credit, there is little opportunity for bankruptcy.  The second factor is cultural.  The public notice that a bankruptcy requires contains such a stigma that debtors and creditors informally resolve their issues without recourse to bankruptcy.   The current bankruptcy law is Chapter V of Law 149 of 1970.  USAID-Tijara in cooperation with UNIDO prepared a revision of it based upon the successful Bahraini bankruptcy law which has been circulated with Iraqi government counterparts.   

A voluntary business dissolution procedure could be established by working with the Ministry of Trade on amendments to the Company Law and the Chambers of Commerce on the regulations requiring registration of traders.  


		7.1.6. 	Investment incentives and protection

Iraq has several laws and regulations establishing rules and incentives for domestic and foreign investment.  A few pre-war laws such as the Law of Industrial Investment No. 20 of 1998 and the Free Zones Law No. 3 of 1998 have been joined by the Investment Law No. 13 of 2006.  The Investment Law has been amended by Law No. 2 of 2010 and supplemented by subordinate regulations in Investment Regulation No. 2 of 2009 and System 7 of 2010 for allocation of land for investment purposes.  Since private sector and government actors, including members of the Council of Representatives, have expressed dissatisfaction with the investment process, reformers should seek to strengthen the operating regulations for these laws, including the regulations of the Industrial Development Directorate of the Ministry of Industry, the National Investment Commission, and the Free Zones Authority.   Since most of the available land in Iraq is owned by the government, a clear legal process for making land available for private investment projects is a must.  Whether recent amendments to System (Nidham) 7 of 2010 will provide this process remains to be seen.

		7.1.7.	Trade

Iraq's laws for international trade in goods and services require extensive modernization.  Existing Iraqi laws which are impediments to WTO accession, like the Law of Regulation of Trade No. 20 of 1970, should be repealed or amended.  New laws harmonizing Iraq’s product and services standards with the WTO are also required for accession.  Reforming the Customs Law No. 23 of 1984 would be a high priority.  The Customs Tariff Law, Law 22 of 2010, has been suspended pending an order of the Council of Ministers.  A working tariff schedule, including seasonal tariffs for agricultural products would be preferable to the current system of import and export licenses.  Iraq's Goods Offer for WTO accession has been signed by the Minister of Trade, but as of the middle of December 2012, has not yet been tendered to the WTO in Geneva.  The reasons for this delay are unknown.

		7.1.8.	Communications

Communications regulation presents an increasingly bleak picture in Iraq.  Confusion and duplication between the roles of the Ministry of Communications and Communications and Media Commission (CMC) creates the most regulatory uncertainty.  A draft law for the CMC has been stalled in the COR.  Two other draft laws on "Communications and Informatics," and "Cybercrimes," would allow Iraq to enforce broad and vague controls over communications media and the content of public communications, including the internet.  The Ministry of Communications has made it a condition of mobile telecommunications licenses that all such mobile providers eventually route their networks through international gateways run by Ministry of Communications-owned state enterprises.  It appears that the ultimate goal of the Ministry is to route all international telecommunications traffic, not just those from licensed mobile providers, through stat- owned international gateways.  Whether there will be a ban on VSAT (Very Small Aperture Terminals) dishes and other providers of satellite and fiber optical for internet communications to enforce a state monopoly and control over the internet in Iraq remains to be seen.  The trend in recent draft legislation tends towards state control of voice and data communications, at least internationally.

	7.2.  	INSTITUTIONS

Many Iraqi ministries and other government and quasi-government institutions have governing laws which define their roles as regulators of the private sector, guardians of central planning, and managers of extensive stables of state-owned enterprises (SOEs) in their "sector" of the economy.  In addition to evaluating processes,  regulatory reformers should examine the governing law and regulations for Iraqi government institutions bearing on the economy.  The laws and regulations should be considered in the light of a transition from a largely state-owned economy to one with a growing private sector.  The purpose of review is to transform the ministries from managers of SOEs suppressing private competition to free market regulatory, research, and assistance agencies.

		7.2.1.	Ministry of Trade

The Ministry of Trade, as currently constituted, is primarily a huge central-purchasing bureaucracy which administers the Public Distribution System (PDS), the rationed "food basket" of staple items distributed as a social safety net.  The PDS is also the "customer" of a number of SOEs controlled by the ministry, for example the General Company for Grain Processing.  This creates huge opportunities for corruption, and the ministry has been the subject of several scandals since 2003 involving the theft and waste of hundreds of millions of dollars.  Other SOEs controlled by the ministry, for example the General Company for Trading Cars and Machinery, the State Company for General Markets, and the State Company for Fairs, are reclaiming their dominant share in their respective lines of business, in part by using advantages to exclude of private sector competitors.   For example, automobiles purchased from the General Company for Trading Cars and Machinery reportedly are supplied with registration plates, which are limited in Iraq and must be purchased from existing owners for $4000 or more.  This gives the SOE a huge advantage over private sector car dealers. 

The regulatory powers of the MOT are also a problem.  The Law of Regulation of Trade No. 20 of 1970 gives the Ministry of Trade huge powers in setting prices and controlling imports and exports, particularly with regard to import and export licensing.  The price control provisions of the law do not appear to be enforced at present, but the import licensing requirements have made a comeback this year, to the complaints of private sector traders.

The ministry also administers the Companies Registry, which has one office in Baghdad.  Since the red tape of companies registration is a constant complaint of Iraqi and foreign businesses, legal reform efforts would again turn to company registration procedure.  Unfortunately, the reforms of 2004 have to some degree been rolled back by the registry and procedures vacated by the CPA have returned. 

Transforming the Ministry of Trade to the needs of a market economy would entail centering the ministry's functions around the business registration and trade-promotion functions of the ministry.  The PDS would be monetized, and the SOEs dissolved The business registration function would be streamlined, with much of the Company Registrar's role as a monitor of company operations and capital eliminated.  The trade promotion role of the ministry would seek to find a market for Iraqi products abroad and assist domestic producers in finding foreign customers.

		7.2.2.	Ministry of Transportation

This ministry also controls several SOEs in addition to having regulatory functions over air, maritime and ground transportation.  The SOEs include the purportedly dissolved but still operating Iraqi Airways, Iraqi Railways, the State Company for Water Transport and the State Company for Land Transport.  The Law of Transportation No. 80 of 1983 states that "the socialist sector leads and guides carriage activity," mandating that primacy in the transportation sector be given to the ministry's SOEs.  In line with that guidance, the laws of the Ministry and its regulatory directorates granted exclusive agencies to the transportation SOEs.  For example, Ministry of Transportation Regulation No. 1 of 1984 imposed a requirement for all foreign trucking companies wishing to operate in Iraq to enter into an exclusive contract with the State Company of Land Transportation, and Revolutionary Command Council Resolution 127 of 1994 established the General Body for Private Transportation to monopolize taxi services (the state taxi company still monopolizes taxi services from Baghdad and Basrah airports).  More recently, importers and private shipping agents in Basrah have complained that the State Company for Maritime Transport has been imposing exclusive agency fees on shipping.  The Company’s exclusive agency status was removed by Coalition Provisional Authority Order No. 51, but recently reinstated by a 2012 law.  The Ministry has also contracted with RUS Aviation to give that company an exclusive air cargo agency in Iraq in return for services for Iraqi Airways.  This effectively imposed a monopoly and reportedly has driven other air cargo services like FedEx and Maximus Air Cargo of the UAE out of the Iraqi market.[footnoteRef:23]  [23:  The National, Abu Dhabi, Hope for Iraqi air cargo market, April 3, 2011 at http://www.thenational.ae/business/aviation/hope-for-iraqi-air-cargo-market?pageCount=0] 


		7.2.3.	Ministry of Communications

This ministry was spun off from the former Ministry of Transport and Communications during the Coalition Provisional Authority's administration, apparently without a law defining its roles other than the old Law of the Ministry of Transport and Communications No. 7 of 1994.  It is one of the ministries in which the regulatory role of government and the management role of state enterprise is always in conflict and tension.  Recently, the Ministry has been in a political battle with the Communications and Media Commission (CMC) created by CPA Order 65 as an independent commission for the regulation of the broadcast and private communications spectrum.  The dispute is partially about: (1) the Ministry's claim to be the regulator of the spectrum and communications, despite CPA Order 65's mandate to the CMC as the sole regulator, and (2) the Ministry's claim, though its SOE the General Company for Post and Telecommunications, of a share of the cell phone spectrum without having to participate in the bidding process administered by CMC through international auditing firms.  The Ministry initially attempted to claim the planned fourth cell license for itself; it now appears to have claimed a 25% share of that license, which means that any potential bidder will have a government partner.  The Ministry is also investing heavily in bandwidth capacity, through earth stations and maritime cable, setting itself up to be a major provider of internet, phone and other communications services.  The subsidized investment in bandwidth has enabled the State Company for Internet Services to claim a large share of internet services in Iraq and threaten monopoly control by restricting licenses to private telecommunications providers.  In fact, it has been a condition of mobile telecommunications licenses that mobile providers transition to the exclusive use of Ministry of Communications-owned international gateways. It appears to be a goal of the Ministry to exercise a monopoly on international bandwidth.

Draft legislation for the Ministry and the CMC has been pending for at least two years. 
In addition, the draft Law on Communications and Informatics and the draft Cybercrime Law, both in Second Reading in the COR, envision a strong role for the state, both in running and regulating communications networks.  

The question is whether the CMC shall survive as the sole regulator, or if the Ministry will push it out of that role and assume the dual role of regulator of private sector communications and manager of SOEs.  Bold but possible reforms would be to dissolve the Ministry and let its postal and telephony services stand alone as independent SOEs, to privatize the SOEs, or to operate them as public-private partnerships.

		7.2.4.	Ministry of Industry and Minerals

USAID-Tijara assisted this ministry by suggesting amendments to the law redefining the ministry's duties and roles, to remove a clause stating the ministry should “direct the industrial and mineral business in such a manner that would be in line with the State's National Development Plan.”  The clause was removed in the final draft of the law.  

The Ministry of Industry and Minerals is the home of Iraq's manufacturing SOEs, and also the home of the Industrial Development Authority (IDA) established to encourage investment in private manufacturing enterprise, another possible conflict of interest.  The manufacturing SOEs often have other state agencies as their primary or only customer, for example the textile and leather manufacturing SOEs provide uniform items to the Iraqi military.  These items are provided at a higher than fair market value, a subsidy which is common in the procurement relationship between SOEs and government.  While the ministry has some forward-looking ideas on private investment in the SOEs, employees of the SOEs represent a powerful constituency for continued subsidy and possible suppression of private enterprise.  Some of the SOEs received significant assistance from the U.S. Task Force on Business Stability Operations from 2006-2010.  The Task Force also arranged private investment deals and customers for the SOEs with varying success.  

The ministry's regulations impose licensing requirements for private sector manufacturers that are unnecessarily burdensome and should be reviewed for necessity and efficacy.  Other important regulatory roles of the ministry include trademarks registration, geological survey, and licensing of mining.  Each of these regulatory roles will need to be defined by ministerial regulation.  

Trademark registration in particular seems to have problems conforming with international standards.  Since the formalism of trademark registration within Iraq trumps the use, fame, or international registration of trademarks, the owners of some famous trademarks like Nestlé and Pepsi have had some difficulty having their trademarks recognized in Iraq, due to the previous registration of those marks in Iraq by Iraqi commercial agents or other users.

		7.2.5.	Chambers of Commerce and Industries' Federation

These two Iraqi institutions, established by law, are quasi-state institutions that have powers over business registration in their respective areas of commerce and industry.   Under Law No. 43 of 1989, Union of Iraqi Chambers of Commerce, the Chambers have a role in issuing certificates of origin for customs purposes for Iraqi exporters, the selection of "registration agents" under Law of Registration Agency No. 4 of 1999, the lawyers authorized to represent clients in company registration, and regulation of businesses and commercial agents under the Law of Commercial Agents No. 51 of 2000.  

Under the Law of Commerce No. 30 of 1984 and Regulation No. 6 of 1985, the Chambers maintain the Register of Commerce, which is the mandatory registrar of trade names for any "trader" or business other than the smallest microenterprises.  There have been repeated attempts and recommendations by international advisors to transfer this function to the Companies Registry, as the traders registration is in many ways duplicative of company registration.  The Chamber charges up to $500 for trade name registration, which is used to pay its employees.

The Iraqi Industries' Federation, governed by Law No. 44 of 1989, once housed the trademarks' registry, but it was transferred to the Ministry of Industry by a 2005 law.  The Industries Federation still has some duties to set the technical specifications and issue certificates of origin of Iraqi-manufactured products and also serves as an interest group for Iraqi manufacturers.

The roles of these organizations and their governing laws would be examined in the context of new roles as advocacy organizations for business and industry supported by dues rather than registration fees.  A possibly important future role for the Chambers of Commerce, which is already established by Law No. 43 of 1989, is as arbitrator of business disputes.  This could be a growing means of alternative dispute resolution as Iraqi businesses grow.

		7.2.6.	Courts and supporting institutions

Laws and regulations governing the judiciary could strengthen civil court procedure and establish commercial courts.  A commercial court has been established in Baghdad to deal with contract disputes with foreign parties.  As stated above, the Law of Evidence 107 of 1979 needs to be updated to allow for modern forensic evidence, to allow litigants to choose their own expert witnesses, and to give judges more discretion in allowing scientific, audiovisual, and other forms of evidence in cases.

		7.2.7.	Ministry of Justice

The Ministry of Justice, in particular its Public Notary, Civil Execution and Land Registry directorates, have a significant role in economic life.  The land registries are plagued with lost and fraudulent records.  Land titles are sometimes recorded on acid-based paper which is crumbling.[footnoteRef:24]   The Land Registry Law, No. 43 of 1971, is generally satisfactory, but the resources and procedures of the registries are being slowly updated to reflect modern digital data storage and Geographic Information Systems technologies.   [24:  Based on 2008 and 2010 visits to land registries in Babil and Basra.] 



		7.2.8.	Other institutions

The laws and regulations governing other institutions playing a significant role in the economy could also be examined.  Among these are the Ministry of Labor's roles in regulating manufacturing shops, the labor market and labor union organizing, and the overlapping roles of local governments, the Ministry of Housing and Construction and the Ministry of Planning in construction regulation.


	7.3.	CODIFICATION AND THE CORE COMMERCIAL LAWS

One mechanism for reform which should be considered is a codification of Iraq's laws built around Iraq's core laws.  Codification is an arrangement and publication of a nation's laws by subject matter.  For example, laws could be arranged and published under the traditional civil law categories of private law (civil code), which governs relationships between individual persons,  public law (government administration and procedure), which governs relationships between individuals and the state, criminal law setting crimes and punishments, and international law (treaties).  This is the classification favored in many civil law jurisdictions, such as France and Germany, and established in Iraqi jurisprudence in Instruction No. 20 of 1990 of the Ministry of Higher Education, Concerning Higher Studies of Laws.[footnoteRef:25]    Laws could also be codified by subject matter, e.g. banking, transportation, personal status, communications, and crimes.  This is the way the United States Code is organized.   [25:  See also Classification of Laws in Iraq, Institute for International Law and Human Rights, April 2009.  At http://iilhr.org/documents.html] 


One reason why codification and republication of Iraq's law would be a useful project for Iraq is that it would require a complete review of all of Iraqi laws, to select each law for amendment, repeal and harmonization with other laws.   Among the laws governing commercial life, three stand out at the most important core laws: the Civil Code, the Commercial Code, and the Company Law.

		7.3.1.	The Civil Code

The Civil Code, Law No. 40 of 1951, is the basis for private law in Iraq.  The Civil Code establishes the basic forms for legal personality - natural persons, companies, societies, foundations (waqf), and state entities established by law.[footnoteRef:26]   It sets the rules for contracts, standards of proof in contracts, and is the base for property law, tort law, and agency law in Iraq.[footnoteRef:27]  Drafted over a period of more than ten years by the great Egyptian jurist Abdulrazzaq Al Sanhuri and a group of Iraqi lawyers led by Mohammed Hussein Kashif Al Ghata, it is respected by lawyers within and outside Iraq for its comprehensive elegance.  It needs little amendment and supplementation to accommodate changes in technology and forms of leasing and land ownership.    [26:  Article 47, Law No. 40 of 1951.]  [27:  Stigall, Iraqi Civil Law: Its Sources, Substance, and Sundering, Journal of Transnational Law and Policy, vol. 16, no. 1 (2006);  Jwaideh, The New Civil Code of Iraq, 22 George Washington L.R. 176, (1954); Mallat, Introduction to Middle Eastern Law, (Oxford, 2009), p. 256 et seq.] 


		7.3.2.	Commercial Code

The Law of Commerce No. 30 of 1984 (Commercial Code) contains 333 articles and joins two broad and discrete purposes. 

Its first purpose it requires “traders” (natural persons and companies conducting business) to register with the Chamber of Commerce and submit their notarized “ledgers” to the Chamber on an annual basis for review, and sets the record-keeping and supervisory requirements for the Chamber.  Article 7 explicitly gives ministers the power to supervise business enterprises:

The competent minister may determine the nature and
scope of the commercial activity which can be carried out by a
trader such as will secure execution of the Development Plan.

Many of the provisions regarding registration and supervision of traders are burdensome, add to transaction costs, and authorize ministry sectoral regulation of trade.  A series of RCC decrees following the enactment of the Law of Commerce also impose burdensome controls on commerce and foreign trade.  See RCC Resolution No. 245 of 1987, RCC Resolution 456 of 1987 and RCC Resolution 483 of 1987, which all impose ministerial approval requirements for trade, exports and imports.

The second part and purpose of the Law of Commerce is a selection of provisions, apparently drawn from or inspired by the Uniform Commercial Code (UCC) enacted in all 50 states of the United States, governing bank operations (as in Article 4, UCC), negotiable instruments (as in Article 3, UCC), bank transfers (Article 4A, UCC) and letters of credit (Article 5, UCC).  These provisions are unobjectionable for the most part but in general the law does not define terms and transactions as finely as the UCC does, and the law is now out of date with regard to electronic transactions, bank checking and other negotiable instruments, and INCOTERMS.  As a result, many transactions and the meaning of terms in a modern commercial setting could be left open to dispute.  The definition of commercial terms should be seen as congruent and supplementary to the Civil Code's definition of basic contract obligations.

Bankruptcy Law in Iraq is drawn from the previous Commercial Code, Section V Law 179 of 1970.  The USAID-Tijara program and the UN Private Sector Development Program - Iraq collaborated on a new bankruptcy law, but it has failed to gain much interest, because the lack of credit also means few bankruptcies.  The World Bank's Doing Business index continues to note the lack of insolvency cases in Iraq, and thus ranks Iraq at the bottom of its category Resolving Insolvency.  However, the lack of insolvency cases is more of an indication of the lack of commercial lending and cultural reluctance to publicize insolvency than the lack of a legal structure.

The Commercial Code needs extensive revisions and additions to enable a market economy.  A first step should be amending Articles 1, 2 and 7, which expressly subordinate all commercial activities to state approval.  


		7.3.3.	Company Law and Securities Law

Company law is a subject of active debate in Iraq right now.  Draft company laws have been put forward by lawyers appointed by the Council of Ministers Secretariat, the UN Private Sector Development Program, and USAID-Tijara.  The form of a new law is likely to be debated for months, but it is likely that there will be some reform soon.  

The history of the company law in Iraq - from the 1957 law, through the 1983 law, to the 1997 law - is one of increasing state control and decreasing complexity.  The 2004 CPA amendments removed some documentary requirements for individuals seeking to start a company, such as the military service certificate, but left much of the Registrar's control over the activities of companies, such as raising capital.

The USAID-Tijara draft company law proposes to remove the minimum capital requirement for the formation of a company and the requirement for the approval of the Registrar for raising capital, among other reforms.

The draft Securities Law, which is closely related to the section in the Company Law for joint stock companies, has also been stalled in the Shura for more than two years.  If the draft Securities Law were passed, it would provide an improved structure for initial public offerings (IPOs) of stock for Iraqi companies and thus improve capital formation and growth.

8.	Conclusion

The scope of legal reform required to bring Iraq's regulations into line with those of a modern market economy is very large.  Because of this, regulatory reform can be pursued as a series of discrete objectives, each with a clear definition of the problem and a specific prescription for reform, for example improving the business registration process, as a review of individual laws such as the Company Law, or as a wholesale review of all Iraqi law with the objective of purging outmoded laws and amending and supplementing other laws.  Each reform objective will require engaging with different constituencies, some of which may oppose reform.  Iraqi regulatory reform efforts and their supporting donors will have to enlist NGOs and other constituencies in the reform effort for best results.   In each case of attempted reform, success will depend on the quality of the legislative product: clear, focused and comprehensive language.

If executed with persistence and energy, regulatory reform could foster both democratic governance and private sector development and help Iraq into the age of prosperity that its people deserve.












































USAID-Tijara Provincial Economic Growth Program	Prospects for Regulatory Reform in Iraq	21

image1.png
US IRAQ

FROM THE AMERICAN PEOPLE




image2.png
FROM THE AMERICAN PEOPLE





image3.png
US IRAQ

FROM THE AMERICAN PEOPLE




image4.png
FROM THE AMERICAN PEOPLE





image5.png
x
TIJARA

PROVINCIAL ECONOMIC GROWTH PROGRAM




image50.png
x
TIJARA

PROVINCIAL ECONOMIC GROWTH PROGRAM




