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Introduction
In Ukraine child homelessness and neglect is viewed as a most serious problem at every level. Addressing child homelessness in Ukraine is one of the main responsibilities of the State. In this connection key areas of the legal policy should include further reform of the legal and regulatory protection of the rights of homeless and neglected children and raising legal responsibility of officials for compliance with effective legislation.

It is noteworthy that before the phenomenon of “street children and young people” emerged in the early 1990s, the Soviet  system of children’s social protection and support (e.g. millions of children became separated from their families) and the transitional period following the dissolution of the Soviet Union (that caused the hemorrhage of the health care and social services system, the spread of new epidemics, rampant poverty and risk behaviors, as well as endeavors to acclimatize to a new life) had led to deleterious consequences.

As yet, there are nether official statistics on the number of children and young people living and working on the street, nor any national consensus as to how to improve the quality and standards of life of this social group. However, there is no doubt that the number of such children has considerably grown in recent years. Many of these children and young people are especially vulnerable to HIV and other infectious diseases, especially STIs, TB and hepatitis. Moreover, many of them exhibit behavior that increases the risk of HIV/AIDS transmission. The presented group is very important in the context of preventing HIV transmission to the general population and needs special protection and support. 

At present, a large number of children and young people in Ukraine suffer from incessant humiliations and risks associated with HIV during their lifetime, thereby necessitating the streamlining of the social services system to address their problems.

That is why the main purpose of this review is to examine the legislation that bears on the rights of children and young people at most risk of HIV, specifically the homeless and neglected, which are regulated by international instruments and Ukraine’s laws, to offer conclusions and recommendations on improving Ukraine’s legislation. This review will help public servants, social service professionals and the community understand how civil, economic, social rights of most-at-risk children and youth are regulated by the law, as well as what legislative changes will improve the exercise of these rights.

The legal and regulatory review of the rights of children and young people living and working on the street, and the prevention of homelessness and neglect in Ukraine, was done at the request of the Ministry of Ukraine for Family, Youth and Sports as part of the National strategic plan to prevent HIV among most-at-risk children and youth, to provide care and support to children and youth affected by HIV/AIDS, which had been approved by the National TB and HIV/AIDS Council on May 26, 2010.
І. Overview of regulatory documents pertinent to the prevention of homelessness and neglect among children and young people living and working on the street  

1.1. International laws

UN Convention on the Rights of the Child (hereinafter referred to as the Convention)3
The Convention contains all basic definitions associated with human rights (child rights specifically), main principles of ensuring child rights, and spells out child rights protection mechanism and specific proposals on improving these mechanisms.
The preamble of the Convention states that the peoples of the United Nations have, in the Charter, reaffirmed their faith in fundamental human rights and in the dignity and worth of the human person, and have determined to promote social progress and better standards of life in larger freedom. In addition, in the  Universal Declaration of Human Rights and International Human Rights covenants the UN has proclaimed and agreed that every human being should exercise all the declared rights and freedoms without any discrimination of any kind on the basis of race, color, gender, religion, political or other opinion, national, ethnic or social origin, property, disability, birth or other status. 

Article 2 of the Convention provides that States Parties shall respect and ensure the rights set forth in the present Convention to each child within their jurisdiction without discrimination of any kind, irrespective of the child's or his or her parent's or legal guardian's race, color, sex, language, religion, political or other opinion, national, ethnic or social origin, property, disability, birth or other status, as well as the child's parents, legal guardians, family members, or any other circumstances. It also provides that States Parties shall take all appropriate measures to ensure that the child is protected against all forms of discrimination or punishment on the basis of the status, activities, expressed opinions, or beliefs of the child's parents, legal guardians, or family members. Article 2 makes it explicit that all children have equal rights, including irrespective of their health status, and State must take every action to protect the child.

Further, Article 3 states that in all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration. 

Pursuant to Article 23 States Parties recognize that a mentally or physically disabled child should enjoy a full and decent life, in conditions which ensure dignity, promote self-reliance and facilitate the child's active participation in the community. State Parties recognize the child’s right to access the most effective health care and rehabilitation services. States Parties shall ensure that every child have effective access to health care services. States Parties recognize the right of a child who has been placed by the competent authorities for the purposes of care, protection or treatment of his or her physical or mental health, to a periodic review of the treatment provided to the child and all other circumstances relevant to his or her placement. (Article 25 of the Convention).

Therefore, the Convention on the Rights of the Child is a regulatory document that comprises all principal provisions on child rights protection and develops main trends enshrined in other international regulatory instruments, i.e.: in the Geneva Declaration of the Rights of the Child (1924) and the UN Declaration of the Rights of the Child (November 20, 1959), Universal Declaration of Human rights, International Covenant on Civil and Political Rights (Articles 23 and 24), International Covenant on Economic, Social and Cultural Rights (Article 10), as well as in charters and corresponding documents of specialized institutions and international organizations dealing with children’s wellbeing issues.
In the Universal Declaration of Human Rights (hereinafter referred to as the Declaration), the UN declared that children are entitled to special care and assistance.1 It goes on to state that the family, as a natural and fundamental group unit of society, is entitled to protection and support for it to ensure the growth and wellbeing of all its members, especially children by society and the State. The basic point is that for the child’s personality to develop fully and harmoniously the child should grow in a family environment, in an atmosphere of happiness, love and understanding, should be fully prepared for social life and be raised in the spirit of ideals proclaimed in the UN Charter, especially in the spirit of peace, dignity, tolerance, freedom, equality and solidarity.

The International Guidelines on HIV/AIDS and Human Rights,4 which specifically underscore that States, in collaboration with and through the community, should promote a supportive and enabling environment for women, children and other vulnerable groups by addressing underlying prejudices and inequalities through community dialogue, specially designed social and health services and support to community groups.  

Optional Protocol on the sale of children, child prostitution and child pornography (Optional Protocol)5
Despite the fact that the Optional Protocol is predicated on the same principles as the Convention on the Rights of the Child, it is more specific in describing key provisions and services that should become accessible in order to ensure support for child victims. By ratifying the Convention on the Rights of the Child and its Optional Protocol Ukraine has committed to report to the Commission that is responsible for implementing the law.
GENERAL COMMENT No. 3 - HIV/AIDS and the rights of the child, adopted by the Committee on the Rights of the Child in 20038 points out that special attention must be given to children orphaned by AIDS and to children from affected families. According to the Committee, for children from families affected by HIV/AIDS, the stigmatization and social

isolation they experience may be accentuated by the neglect or violation of their rights, in

particular discrimination resulting in a decrease or loss of access to education, health and social

services. 
Declaration of Commitment on HIV/AIDS,6 which proclaims the achievement of goals in the HIV/AIDS epidemic national response in the context of most-at-risk populations.

“World Fit for Children” UN document,7 adopted by the Special UN General Assembly Session in 2002. To implement and achieve the goals set forth in this document Ukraine has committed to provide special protection and support to children deprived of essential care, socially disadvantaged children and those at risk (including orphans, homeless children, children of labor migrants, children who work and/or live on the streets and children suffering from extreme poverty). 

Therefore, international instruments ratified by the Verkhovna Rada of Ukraine has become a basis of the national legislation, which is provided by the Constitution of Ukraine.


1.2. Laws of Ukraine

The Constitution of Ukraine is one of the most important regulatory documents that proclaims human rights for all people in the country. 9
The Constitution is the fundamental law of Ukraine. It declares all human rights and freedoms, including child rights. Article 3 provides that “the human being, his or her life and health, honor and dignity, inviolability and security are recognized in Ukraine as the highest social value.” All people are free and equal in their dignity and rights. Human rights and freedoms are inalienable and inviolable (Article 21). Citizens have equal constitutional rights and freedoms and are equal before the law. There shall be no privileges or restrictions based on race, color of skin, political, religious and other beliefs, sex, ethnic and social origin, property status, place of residence, linguistic or other characteristics (Article 24).  The other characteristics imply health status (including that of a child). Further, it is stated that everyone has the right to protect his or her life and health, the lives and health of other persons against unlawful encroachments (Article 27).  Everyone has the right to respect of his or her dignity. No one shall be subjected to torture, cruel, inhuman or degrading treatment or punishment that violates his or her dignity (Article 28).

The family, childhood, motherhood and fatherhood are under the protection of the State (Article 51). Children are equal in their rights regardless of their origin and whether they are born in or out of wedlock. Any violence against a child, or his or her exploitation, shall be prosecuted by law. Support for and upbringing of orphans and children deprived of parental care is entrusted to the State. The State encourages and supports charitable activity in regard to children. (Article 52). Everyone has the right to education (Article  53).

Laws of Ukraine also have paramount legal force. They regulate major issues of community life, including those relating to human and civil rights and freedoms, guarantees of these rights, basic social security, forms and types of pension coverage, fundamental employment and labor regulations, marriage, family, protection of childhood, maternity, parenthood, upbringing, education, culture and health care, environmental safety.

National program "National action plan to implement the UN Convention on the Rights of the Child" for the period until 201610 The Program aims to ensure an optimum operation of the integrated system of child rights protection in Ukraine in accordance with the UN Conventions on the Rights of the Child and Millennium Development Goals set forth in the UN Millennium Declaration, as well as the strategy of the UNGASS Summary document in the interests of children “World Fit for Children". The main goal is to curb the spread of HIV/AIDS, TB and drug addiction among children. 
The main objectives of the Program: ensure the implementation of the national policy to fight TB, drug use, HIV/AIDS, to protect the rights of HIV positive children and children with AIDS, and reduce the risk of infection among most-at-risk children, which includes:
1. by 2010 ensure that at least 75 percent of disadvantaged minors can access appropriate information and integrated services to reduce the risk of HIV transmission, as well as  treatment and care;

2. ensure a 5-percent reduction of mother-to-child HIV transmission;

3. by 2010 ensure that at least 95 percent of HIV positive women can access services that prevent mother-to-child HIV transmission;

4. by 2016 ensure that at least 90 percent of sick children be provided with medications for treating HIV/AIDS and opportunistic infections procured from the state budget;

5. raise HIV/AIDS, TB and drug addiction awareness of the population, shape a tolerant attitude toward HIV positive children, as well as children with AIDS and drug-addicted children, to which end:

· on an annual basis, conduct a national media campaign to shape a tolerant attitude toward HIV positive children and children with AIDS;

· by 2010 ensure that 100 percent of senior school students be informed of how to safeguard themselves against HIV/AIDS transmission;

· conduct scientific research to probe into the specificity of the HIV/AIDS spread among children and possible consequences of the disease; 

· develop national means of prevention and diagnosis of HIV among children and women;

· on an annual basis, conduct a national media campaign to mold the public opinion about the consequences of drug dependence and unacceptability of any forms of drug distribution.

Family Code of Ukraine15

The Code contains key provisions concerning the rights of all children in Ukraine, including HIV positive ones, and judicial and extrajudicial remedies for child rights violation. Article 5 of the Family Code reads that the State protects the family, childhood, maternity, parenthood, and creates conditions for strengthening the family. The State ensures and places a high priority on family upbringing of the child. The State provides protection for orphans and children deprived of parental care. The child should have an opportunity to exercise his/her rights enshrined in the Constitution of Ukraine, Convention on the Rights of the Child, and other international treaties of Ukraine, which were ratified and recognized as binding by the Verkhovna Rada. Family relationships should be regulated with a maximum consideration of the interests of the child and other disabled family members. Family relationships are regulated on the basis of equity, good conscience and rationality, in accordance with moral standards of society. Pursuant to this article every participant in family relationships is entitled to legal remedies (Article 7). 

One of the central provisions in the Family Code of Ukraine entitles parents to protect their children. Thus, parents have the right to protect their own major children. Parents may solicit the court, state authorities, local self-governments and NGOs for the protection of their child’s rights and interests, as well as their disabled children (son or daughter) as their legitimate representatives without special authorization in that respect. Parents are also entitled to seek protection for their children’s rights and interests when they have a legal right to seek such protection themselves (Article 154 of the Family Code of Ukraine).

The exercise and fulfillment of parental rights and duties are amply delineated in the Family Code.

Article 155 of the Family Code:

· parents must exercise and fulfill their rights and duties showing due respects for their child’s rights and human dignity; 

· parental rights cannot be exercised contrary to the child’s interests; 

· parent’s rejection of their child is illegitimate and flouts the moral standards of society; 

· parent’s avoidance of their parental duties gives grounds for holding them legally liable. 

Aside from the aforementioned provisions, the Code expressly defines a mechanism that offers protection of the child’s rights from parents who act against the child’s interests. Thus, Article 164 of the Family Code enumerates all grounds for divesting parents of their parental rights. When parents’ actions directly threaten the child’s life or health, custody and guardianship bodies or a prosecutor may decide on immediately taking the child away from his/her parents. 

A mother, father may be deprived of their parental rights by judicial procedure, if she or he:

(1) failed to take the child from the maternity or other health care facility without good reason, and to provide parental care to the child over the period of 6 months;

(2) shirks their parental duties related to the child’s upbringing;

(3) give cruel treatment to the child;

(4) is a chronic alcoholic or drug addict;

(5) resort to any sort of exploitation of the child, force the child into begging or vagrancy;

(6) are convicted of deliberately committing an offense against the child.

Pursuant to Article 171 of the Family Code of Ukraine the child is entitled to being given a fair hearing by his/her parents, other family members, and officials on issues relating to the child personally and to his/her family. The child, who can express his/her own opinion, should be given a fair hearing when a dispute is being resolved between the parents or other persons  over the child’s upbringing, place of abode, including a dispute as to parental rights deprivation or restoration, as well as a dispute as to the administration of the child’s property. 

A court may rule against the child’s opinion if the child’s interests demand so.

1.3. Conclusions:

1. Overall, Ukraine’s legislation is in line with international standards that protect the rights of children deprived of parental care.

2. Ukraine’s legislation does not contain provisions that regulate the child’s entitlement to appeal to state authorities, local self-government, enterprises, institutions, organizations, the media and their officials with proposals concerning their activity, applications and solicitations relating to the exercise of the child’s rights and legitimate interests as well as grievances about infringements upon such rights and interests.

3. Likewise, the legislation does provide efficient mechanisms to induce parents to raise and support their children.

4. Ukraine lacks mechanisms to enforce and oversee the compliance with existing regulatory documents related to child rights protection, which is why numerous legislative provisions have “on paper” nature.

ІІ. Children and young people living and working on the street –  HIV most-at-risk group.

2.1. Legal and regulatory framework

UNICEF has given a definition of child homelessness (The United Nations Children's Fund)85
According to this definition, children living and working on the street (“street children”), include:

· children who are out of touch with their families and who live in temporary housing  (deserted buildings, etc.), or who do not have permanent shelter altogether and have to stay elsewhere overnight. These children’s paramount need is physical survival and search for housing;

· children who keep in touch with their families, however, because of poverty, overpopulation, different types of exploitation and abuse these children have to spend the better part of the day and sometimes of the night on the street;

· children who had been placed in boarding schools and children's shelters and who for a variety of reasons escaped and stay on the street. 

Defining children living and working on the street is topical because this category of children and young people are vulnerable to HIV and constitute a most-at-risk population.
In Ukraine children and young people living and working on the street are represented by those who86:

· are out of touch with their families and live in temporary housing;

· keep in touch with their families but spend most of their time on the street;

· live in temporary  shelters or similar institutions;

· formally live in child shelters but under some circumstances have escaped and live on the street.

“Street children” are at a higher risk of HIV infection due to the following factors: 

· neglect and humiliation on the part of adults who increase the risk of such children running away from home. Finding themselves on the street such children start to exhibit a rather risky behavior and regard their situation as better than resolving their problems at home;

· the child’s social network regard an HIV risky behavior as a “norm” and may even encourage the child to exhibit such behavior;

· placement of children in institutions that cannot provide adequate care, which causes a lack of necessary life skills, raises the risk of a child falling victim to human trafficking  or escaping onto the street;

· loss of parents due to AIDS or HIV/AIDS-associated diseases;

· incarceration (penitentiary institutions are affected by infectious diseases, forcible sex and drug use, especially by young men, and provide limited access to HIV prevention and treatment);

· poverty (a death of livelihood forces young girls and women to provide sex services for money, commodities and better living conditions;

· marginalized ethical groups that have limited access to education, health care and other protection services. There is evidence that occasionally Romany families “hire out” their children to beg on the street or pick pockets;

· concomitant infections (such as TB and hepatitis В and С, STIs) that may increase the risk of sexual HIV transmission.

Children and young people who live on the street and who run a greater risk of HIV infection include:

(1) female and male youths who inject drugs and use non-sterile injecting equipment;

(2) boys and young men who engage in unprotected anal sex with men;

(3) children and youth involved in commercial sex;

(4) young people who are exploited for commercial sex or who are forced into sex (in particular sex trafficking victims);

(5) young men who practice unprotected sex with CSWs.

A number of studies conducted in Ukraine show that children and young people living and working on the street have the following typical characteristics:

(1) poor awareness and knowledge of HIV/AIDS issues, which is specifically due to an opinion widely spread among adolescents that they are “elusive” for any infection;

(2) unhealthy lifestyle and a lack of motivate to seek support (some children are afraid of accessing services due to rife stigma and discrimination, others cannot access services because they cannot afford to travel or pay under-the-table for services);

(3) risky use of injection drugs;

(4) risk sex behavior (compared to their peers this group start early sex and often change partners; sex is important to them  as a certain obligation and a way of relaxation).

It should be emphasized that over the 20th century legal definitions of neglect and homelessness constantly varied.

In Ukraine’s legislation child homelessness was first legally defined in the Law of Ukraine “On childhood protection”. 25 However, there is no legal definition of child neglect in the Ukrainian legislation. 

The above law defines homeless children as children who were abandoned by their parents, who abandoned their own family or children’s institutions, where they had been raised, and who have no fixed abode. 
The Law of Ukraine “On basic social protection of homeless citizens and neglected children” 26  contains the following definitions:

homelessness  is a social situation of a individual, brought about by him/her not having residential space (a house, apartment, room, etc.), which this individual could use for living/stay and for which the individual could have residential registration; 

neglect is a situation of an individual, which precludes the individual from living/staying in the residential space that he/she is entitled to;

neglected children are children who were compelled to leave or who choose to leave their family or children’s institution, where they had been raised, and who have no foxed abode.  

Therefore, the above laws give grounds for concluding that neglected children are children who live on the street and have no fixed abode. However, analysis of the current situation impels one to state that other groups of children also fall into the “street children” category. These are primarily children who keep in touch with their families, but because of poverty, overpopulation, different types of exploitation and abuse have to spend the better part of the day or even night on the street. These are neglected children, who have permanent place of residence but who are not cared for and brought up by adult family members.

Ukraine’s legislation lays down bedrock principles of childhood protection, including protection of neglected children. 25 

Thus, all children in the territory of Ukraine, irrespective of race, color, gender, language, religion, political or other opinion, national, ethnical or social origin, property, health status as well as birth of children and their parents (or proxy parents) or any other circumstances, are equal in their rights and freedoms. The State recognizes a priority role of preschool education and creates appropriate educational opportunities. 23 All Ukrainian children are entitled to free education in all public educational establishments. 22 Article 6 of the Law of Ukraine “On childhood protection” reads that “every child had the right to life from the moment he/she is recognized as liveborn and viable according to the WHO criteria. The State guarantees the child the right to health care, free qualified medical assistance in public and communal health care facilities, facilitates the creation of safe conditions for the child’s life and healthy development, rational nutrition, and development of healthy lifestyle skills”. 11 
With this end in view the State takes measures to:

· reduce infant and child mortality; 
· provide necessary medical care to all children; 
· combat disease and malnutrition, including through accessible and sufficient high quality food products and clean potable water; 
· provide mothers with appropriate health services at the prenatal and postpartum stage; 
· provide all groups of society, specifically parents and children, with information on health and healthy nutrition, benefits of breastfeeding, hygiene, sanitary conditions of children’s life and accident prevention; 
· privileged provision of children with medications and food products as is prescribed by the law. 
The national legislation also defines the right to a decent standard of living. 25 Every child is entitled to a standard of living that is adequate for the child’s physical, intellectual, moral, cultural, spiritual and social development. Parents and proxy parents are responsible for creating conditions adequate for the child’s all-round development in accordance with Ukraine’s laws. Children may  to appeal to state authorities, local self-government, enterprises, institutions, organizations, the media and their officials with proposals concerning their activity, applications and solicitations relating to the exercise of their rights and legitimate interests as well as with grievances about infringements upon such rights and interests.

The Law of Ukraine “On ensuring organizational and legal conditions to protect orphans and children deprived of parental care” 24 (hereinafter referred to as the Law ).

The law defines legal, organizational, social principles and guarantees of state support for orphans and children deprived of parental care, and is an integral part of the childhood protection legislation.

Article 2 of the Law reads as follows: “Ukraine’s legislation on social protection of orphans and children deprived of parental care  consists of the Constitution of Ukraine, this Law and other legislative documents that regulate legal relationships related to the provision of economic, social and legal assistance to orphans and children deprived of parental care, as well as to persons from among orphans and children deprived of parental care”. It should be noted that the status of an orphan and a child deprived of parental care is a legislatively defined situation of the child that entitles the latter to full government support and legitimate benefits and that is verified with a package of documents attesting to the circumstances that deprived the child of parental care. Social support for orphans and children deprived of parental care is guaranteed, ensured and safeguarded by the State. State social standards for orphans and children deprived of parental care are established regardless of the fact where such a child is placed and raised, and should not be less than the sustenance level established for persons of a respective age.

Ukraine also has other regulatory documents that regulate issues of social support for orphans and children deprived of parental care, 18 however, none of these documents pays due attention to specific needs of children and young people at the highest risk of HIV infection, and those living on the street. Under Ukraine’s laws neglected children are classified as children deprived of parental care. These children are eligible for all benefits, however, there are no clear-cut mechanism in place for them to receive those benefits. It is often the case that such children suffer from domestic violence. At present one can state that domestic violence is regarded as one of the main causes that forces children and adolescents to run away from home and engage in risky behavior. Despite numerous attempts to enforce various laws Ukraine is still faced with grave offences against children, which is why the Ministry for Family, Youth and Sports should assign a high priority to supporting families in crisis.

In addition to family violence, the following causes of child homelessness and neglect have been officially recognized: 89
1. parents’ incapacity to maintain children;

2. a psychological crisis in parents-children relationships;

3. parents’ unwillingness to bring up their children;

4. custody of children by economically unviable relatives (grandmother, grandfather);

5. parents’ exploitation of the child’s labor, which discourages the child from continuing education;

6. incapacity of the public boarding-school system to socialize children according to societal needs and development.

Pursuant to the “Procedure for carrying out activity by custody and guardianship bodies  associated with child rights protection”: 33
Orphan status is granted to children whose parents died or perished, which is verified with their death certificates.

Child deprived of parental care status is granted to children:

(1) whose parents are deprived of parental rights, which is confirmed by a court decision;

(2) who were taken away from their parents not deprived of parental rights, which is confirmed by a court decision;

(3) whose parents are recognized as missing, which is confirmed by a court decision;    (4) whose parents were declared demised, which is verified with a death certificate issued by a vital records office;

(5) whose parents have been recognized as disabled, which is confirmed by a court decision;

(6) whose parents are serving sentences, which is confirmed by a court decision;

(7) whose parents have placed under custody for the time of the inquiry, which is confirmed by a court decision;

(8) whose parents are on the wanted list of internal affairs bodies because of their alimony payment evasion and unknown whereabouts, which is confirmed by a court decision or a certificate from internal affairs bodies confirming the parents’ wanted status and unknown whereabouts;

(9) in connection with the parents’ lengthy illness that prevents them from performing their parental duties, which is confirmed by an opinion of the medico-social expert panel certifying that the father/mother have an illness that prevents them from performing their parental duties, which was issued according to a MOH-established procedure;

(10) foundlings, whose parents are unknown, infants who were abandoned in the maternity hospital, other health care facility or those whose parents, other relatives refused to take them from these institutions, which is verified by a statement executed according to a form approved by the MOH and Ministry of Internal Affairs.

2.2. Conclusions:

1. The national legislation defines such a concept as an homeless child.

2. Ukraine’s legislation does not contain a definition of a neglected child.

3. The legislation provides for a single information system that registers orphans and children deprived of parental care. However, this system needs streamlining.

4. The legislation does not regulate the rights of homeless and neglected children.

5. There are no mechanism in place that ensure the exercise of the rights by homeless and neglected children.

6. The legislation does not provide for a specific system to control the migration of homeless and neglected children.

7. There is no mechanism in place for children deprived of parental care to receive benefits.

8. Public bodies that provide care to such children give little attention to the exercise of such children’s rights.

9. Ukraine’s legislation has no mechanisms to ensure that NGOs secure government funding, even those that work with most-at-risk adolescents, in order to actively address the problems of these children involved.  

2.3. Recommendations:

1. Make amendments to the Law of Ukraine “On basic social protection of homeless citizens and neglected children”, specifically concerning the definition of a “neglected child”.

2. Make amendments to the Law of Ukraine “On children protection” by adding a section on the rights of homeless and neglected children.

3. Develop and incorporate efficient mechanisms in the Law of Ukraine “On ensuring organizational and legal conditions to protect orphans and children deprived of parental care” to enable such children to exercise their rights, and spell out ways to control the implementation of these mechanisms.

4. Streamline the single information system that registers orphans and children deprived of parental care.

5. Develop and legislate for a system of benefits for children deprived of adult care and mechanism for such children to receive the benefits.

6. Develop and legislate for a system to control the migration of homeless and neglected children.

7. Develop and legislate for mechanisms enabling NGOs that work with most-at-risk adolescents to receive government funding in order to address problems faced by these children. 

ІІІ. State system of social support for most-at-risk children and young people.

3.1. Bodies and services for children, special institutions and establishments providing social protection and prevention of offences among homeless and neglected children and young people

3.1. Legal and regulatory framework

Pursuant to the “Procedure for carrying out activity by custody and guardianship bodies  associated with child rights protection” 33  the service for children, within its jurisdiction, and the interior criminal police for children ensure temporary placement of a child deprived of parental care at the place of the child’s detection. The child deprived of parental care can be temporarily placed with:
· shelters of the service for children  (hereinafter - shelters);

· center of social and psychological rehabilitation of children;

· social rehabilitation center (children’s community areas);

· institution for orphans and children deprived of parental care;

· families of citizens.

The child may be placed in an institution for orphans and children deprived of parental care, irrespective of their form of ownership and subordination, when for some reason the child cannot be placed with a family. 39
Orphans and children deprived of parental care should be taken into custody or guardianship, adopted or placed with a family of citizens (foster families), in children’s homes, homes of the child, boarding schools, small family homes with full state support. Such children are provided with all necessary conditions for their all-round  and harmonious development, and preparation for adult life and work.

The Law of Ukraine “On bodies and services for children and special institutions for children” provides a definition of social protection of children. 21
Social protection of children involves a package of socioeconomic and legal activities and means that are the responsibility of legitimately defined entities and that are designed to ensure children’s right to life, development, upbringing, education, health care and economic support.

Social protection and prevention among children is the responsibility of:

1.  a specially authorized central authority on family, children and youth, a duly authorized body  of the Autonomous Republic of Crimea  on family, children and youth, services for children of the oblast, Kyiv and Sevastopol city, raion state administrations, executive bodies of city and city district councils. 47
2.  the interior criminal police for children;
3.  interior ministry bodies’ reception centers for children;
4.  school of social rehabilitation and social rehabilitation vocational schools of the education authorities;
5.  centers of children’s medico-social rehabilitation of health care institutions;
6.  special educational institutions of the State Criminal Executive Service of Ukraine; 
7.  shelters for children; 
8. centers of socio-psychological rehabilitation of children;
9. socio-rehabilitation centers (children community areas).
Other executive authorities, local self-governments, enterprises, institutions and organizations (irrespective of their form of ownership) and individual citizens are also involved, within their jurisdiction, in ensuring social protection and juvenile offense prevention. 

A specially authorized central executive body on family, children and youth, an authorized body of the AR of Crimea, oblast, Kyiv and Sevastopol service for family, children and youth, may37:

· within their jurisdiction make decisions binding on executive authorities, local self-governments, enterprises, institutions and organizations irrespective of  form of ownership, officials and citizens;
· in case of violation of children’s rights and legitimate interests, or as solicitation for assistance for children, appeal to appropriate executive authorities, local self-governments, enterprises, institutions and organizations irrespective of  form of ownership;
· carry out activities among children to prevent offenses;
· request executive authorities and local self-governments to refer to special institutions, educational establishments (irrespective of  form of ownership)  children in crisis, or who have deserted their families and quit school;
· ensure that orphans and children deprived of parental care are placed in small family homes, foster families, taken into custody, guardianship, or put for adoption;
· keep child custody, guardianship and adoption records;
· monitor social and legal protection of children in institutions for orphans and children deprived of parental care,  special social protection institutions and establishments for children irrespective of their form of ownership, educational activities among children in educational establishments, according to place of residence, and if necessary, check the working conditions of employee aged under 18 in enterprises, institutions and organizations irrespective of form of ownership;
· if necessary, represent the interests of children in court, their relationships with enterprises, institutions and organizations irrespective of form of ownership;
·  invite parent or guardians, caretakers, officials for to determine the causes and circumstances that lead to violation of children’s rights, neglect, offense, and take action to eliminate such causes and circumstances;
· consent to the dismissal of employees aged under 18 at the initiative of the owner of the enterprise, institution and organization irrespective of form of ownership or a body authorized by the owner;
· request executive authorities and local self-governments to impose disciplinary sanctions on officials if they fail to comply with decisions by a specially authorized central executive authority on family, children and youth, an authorized central executive authority on family, children and youth of the AR of Crimea, and children affairs services;
· identify regional need for creating special social protection institutions and establishments  for children;
· develop and implement their own and support community social programs  to ensure the protection of children’s rights, freedoms and legitimate interests;
· appeal to executive authorities and local self-governments to bring to justice individuals and legal entities who have committed violations of children’s rights, freedoms and legitimate interests; 
·  visit children in crisis, those registered with the children affairs service, according to their place of residence,  study and work; 
·  take measures to ensure social protection of children .
Fundamental principles of activity of bodies and children affairs services, specialized social  institutions and establishments for children

The functioning of bodies and children affairs services, specialized social  institutions and establishments for children is based on the following principles:

· rule of law;

· application of methods of education and persuasion, which may include coercive measures only after all other methods to influence children’s behavior have been exhausted;

· openness, i.e. systematic provision of information on child rights protection, juvenile delinquency, the activity of specially central executive authorities on family, children and youth, children affairs services, special social protection institutions and establishments for children in open state statistics and the mass media;

· keep confidential information on children who have committed offenses and to whom individual preventive measures are applied;

· unacceptability of denigration of children’s honor and dignity, and cruel treatment.

Bodies and children affairs service services include: a specially authorized central executive body on family, children and youth, an authorized body on family, children and youth of the Autonomous Republic of Crimea, service on children’s affairs. 35
Key objectives of the children affairs service:

· implement a national policy aimed at ensuring social protection of children, preventing child neglect and homelessness, and juvenile delinquency in specific territories;

· design and implement activities to protect children’s rights, freedoms and legitimate interests independently or in conjunction with authorities, local self-governments, enterprises, institutions and organizations irrespective of form of ownership, and NGOs;
· coordinate efforts of central and local executive authorities, local self-governments, enterprises, institutions and organizations irrespective of form of ownership to address issues of child social protection and neglect; 
· ensure compliance with the legislation on guardianship, custody and adoption of children;
· monitor child upbringing environments in institutions for orphans and children deprived of parental care, special social protection institutions and establishments for children irrespective of form of ownership;
· keep national statistics on children; 
· keep a record of children in crisis, orphans and children deprived of parental care, adopted children, children placed with foster families, small family homes  and social rehabilitation centers (children communities);
· provide practical and methodological assistance and counseling to executive authorities, local self-governments, enterprises, institutions and organizations irrespective of form of ownership, NGOs and citizens on issues of child social protection and juvenile delinquency prevention;
· place orphans and children deprived of parental care in custody, guardianship arrangements in small family homes and foster families, as well as facilitate adoption;
· prepare information, analytical and statistical materials, organize research on child social protection, prevention of child neglect and homelessness, as well as juvenile delinquency;

· identify priority areas for improving the situation of children, ensuring their social protection, promoting physical, spiritual and intellectual development, preventing child neglect and homelessness as well as juvenile delinquency.

Shelters for children of children affairs services 44
Shelters for children are created, reorganized and wound up according to social needs of a specific region by the Council of Ministers of AR of Crimea, oblast, Kyiv and Sevastopol city, raion, Kyiv and Sevastopol city district state administration, executive authorities of city, city district councils, and are subordinate to corresponding children affairs services. Shelters for children can be created in coordination with children affairs services, enterprises, institutions and organizations irrespective of form of ownership, NGOs and citizens. 18
Children in crisis, aged between 3 and 18, are temporarily placed in shelters for children. Children may stay in shelters for children until they are further placed in appropriate arrangements, but no longer than 90 days. Children in a state of alcoholic or drug intoxication, mentally ill children with marked signs of disease as well as offenders, who are subject to detention, arrest and placement in reception centers, cannot be placed in shelters for children. The main objective of shelters for children is to provide social protection to children in crisis, children who quit their families and educational establishments; to create appropriate housing, psychological and pedagogical conditions in order to ensure normal life activity of children, provide them with an opportunity to study, work and follow meaningful leisure pursuits. 

Social protection institutions for homeless children operate in accordance with standard provisions approved by the Cabinet of Ministers of Ukraine. Children aged 3-18 may stay in social protection institutions for homeless children. According to the Standard regulations on the shelter for children, the shelter ensures the timeliness, accessibility and effectiveness of various types of assistance for children. The shelter is managed directly by the administrator. The administrator must have a high education, special training and at least 3 years of experience of working with children, appropriate moral and ethical qualities, and must be able to efficiently manage the staff of the shelter. 
The shelter administrator carries out the following activities:

· ensures that the institution function properly;
· carries personal responsibility for ensuring proper conditions of children’s stay, education and upbringing;
· issues orders and directives within his/her jurisdiction;
· organizes and oversees the education and upbringing process, carries responsibility for efficient operation of the institution; receives necessary information from educational establishments, enterprises, institutions and organizations on children, causes of their homelessness; summons parents (adopters) or guardians (caretakers) in order to return children into the family; 
· informs appropriate authorities of causes of children’s homelessness and makes proposals to eliminate these causes. 
The administration and staff of the shelter are responsible to the society and State for ensuring the protection of child rights and child social protection in accordance with Ukraine’s legislation. Shelter workers, who are guilty of violating the children’s rights or inflicting harm on the children during their stay in the shelter, are held liable in accordance with the law. Preventive and correctional-educational activities are carried out on an individual attention basis with consideration of the child’s age and development level. 

Psychological support and correctional-educational services are provided by a psychologist. A lawyer is responsible for ensuring the protection of children’s rights and interests, and providing practical assistance in addressing issues of legal protection.  

Children placed in shelters:

· are examined in accordance with sanitary laws, and if necessary are referred by the physician of the shelter for clinical examination and hospitalization;
· are divided into groups of 10 by age, and each group is placed in a separate room;
· are provided with beds, food, clothing according to season, as well as personal services; 
· are kept under 24-hour surveillance by the pedagogical staff of the shelter; 
· may be involved in cleaning the rooms and shelter grounds depending on their age, in compliance with safety, health and hygiene regulations.
Children who stay in the shelter study in general secondary education establishments or under individual curricula. 

To ensure socio-psychological rehabilitation of children the personnel of the shelter:

· conduct psychological and pedagogical examinations of children to determine their psychological condition, living conditions and family upbringing, specific aspects of individual development, personal qualities, interests, reasons for quitting the educational establishment or place of work, their family, etc.;
· take action to establish the child’s identity if it is impossible to do due to the child’s age or some other reason;
· within 23 hours after the establishment of the child’s identity, send information on the child’s whereabouts to the parents (adopters) or guardians (caretakers), interior ministry bodies, as well as educational establishments, enterprises, institutions and organizations where the child studied or worked;
· notify the children affairs service of parents (adopters) or guardians (caretakers) or officials who affect the rights and interests of children, provoke children into exhibiting asocial behavior, quitting their family, educational establishments, imperil their health and intellectual development; if necessary, solicit the use of measures of social pressure on parents (adopters) or guardians (caretakers), the bringing of them to criminal or other liability;

· conduct individual and group educational activities, psychotherapeutic classes with a special focus on the development of positive inclinations and interests, correction of children’s behavior, establishment of normal relationships with adults and peers;

· jointly with centers of social service for family, children and youth, can set up counseling points at shelters to provide qualified counseling to children, parents, shelter workers (psychological, pedagogical, medical, legal counseling) depending on specific causes of social discomfort ;

· facilitate the creation of proper conditions for children’s life activity in the family, educational institutions, etc. 

Children return to their families after their parents (adopters), relatives (with the approval of children affairs service), guardians (caretakers) have filed a written application stating that such children will be taken care of properly. If it is impossible for parents (adopters), adult relatives, guardians (caretakers) to provide support to children in shelters outside the oblast, the Ministry of Youth, Family and Gender Policy of the AR of Crimea, children affairs services of oblast, Kyiv and Sevastopol city state administrations take measures, within a month’s time, to return and place such children in regional shelters according to place of residence (stay). To ensure further rehabilitation, children may be referred to centers of socio-psychological rehabilitation of children based on approval of an appropriate children affairs service. It is prohibited that the child be placed with their relatives at the child’s request without prior consent of relatives and parents (adopters) or guardians (caretakers). Children aged 16 and over, who have a passport and fixed abode, may return on their own to their parents (adopters) or guardians (caretakers) with written permission of the shelter administrator. If the child cannot return to his/her former place of residence due to a lack of proper living and upbringing conditions or for some other reasons, custody and guardianship bodies are to arrange the placement of such children according to the latest place of residence. The placement of stray children is the responsibility of custody and guardianship bodies in an administrative territory where such children have been found. Children recommended in educational institutions for placement are referred to such institutions under the escort of shelter workers. The return of children to parents (adopters) or guardians (caretakers), or their proxies, from educational institutions is to be documented. Managers of transportation agencies, workers of interior ministry bodies with transport provide assistance to shelter workers who escort the child with buying train, bus, plane and boat tickets on a priority basis.

The Ministry of Family, Youth and Sports and the Ministry of Health issued an order approving the Medical assistance procedure for children in shelters, for minors of the children affairs service, centers of socio-psychological rehabilitation, as well as examination schemes to be used in health care facilities 17. According to the above scheme, children staying in social protection institutions and health facilities are subject to laboratory examination that also includes HIV testing. 

Centers of socio-psychological rehabilitation of children 43
Centers of socio-psychological rehabilitation of children are created for a long-term (permanent) or day care placement of children aged between 3 to 18, who are in crisis; Such centers provide comprehensive social, psychological, educational, medial, legal and other assistance. The child’s period of stay in the socio-psychological rehabilitation center depends on specific circumstances, and it should not exceed  9 and 12 months of permanent and day care placement respectively. Socio-psychological rehabilitation centers do not admit children in a state of alcohol or drug intoxication, mentally ill children with acute disease symptoms or with acute chronic diseases, as well as children who have committed an offense and who are to be placed in detention, under custody or in a remand center based on the decision of appropriate bodies or officials.

Centers of medico-social rehabilitation of children 43
Centers of medico-social rehabilitation are created within the public health care system upon decision of a specially authorized central executive authority on family, children and youth and the MOH of Ukraine. Such centers are intended for children who abuse alcohol, drugs, as well as children who cannot attend social rehabilitation schools or social rehabilitation vocational schools through their health condition. 

Centers of medico-social rehabilitation are primarily designed to create conditions and ensure treatment of children for alcohol, drug addiction and their psychosocial rehabilitation and correction. Centers of medico-social rehabilitation admit children aged 11 and over on the basis of a decision of the medical expert commission. Children stay in such centers for a period required for their treatment, but not longer than 2 years. Issues related to the child’s stay in a medico-social rehabilitation center are examined by the center administration at the request of parents (adopters) or guardians (caretakers), and if the latter are absent, on the basis of a decision of the children affairs service.

Social rehabilitation centers (children communities) 51

Social rehabilitation centers (children communities) are social institutions designed to accommodate orphans and children deprived of parental care, children in crisis, homeless children aged 3 to 18, to provide them with integrated social, psychological, pedagogical, medical and legal assistance. Social rehabilitation centers (children communities) are established, reorganized or wound up by local state administrations and are accountable to the children affairs service. Social rehabilitation centers (children communities) can also be set up by nongovernmental, charitable organizations and foundations, including international ones, in coordination with an appropriate children affairs service. Children stay in such centers for a period  set by the children affairs service.

Social rehabilitation centers (children communities)  do not admit children who in a state of alcohol or drug intoxication, mentally ill children with acute symptoms, as well as juvenile offenders.

Centers for HIV positive children and youth

The Cabinet of Ministers of Ukraine issued a directive approving the “Standard regulations on the center for HIV positive children and youth”. 52
The center for HIV positive children and youth (hereinafter referred to as the Center) is a specialized institution working to socially adapt HIV positive children and young people. The primary objective of the Center is to create conditions for social adaptation of HIV positive children and youth, develop and implement activities aimed at social support for such children and young people, which is intended to integrate them into society. Such centers are created and funded from local budgets earmarked for the implementation of programs that address problems faced by children, youth, women and families, as well as from other sources.

As part of its responsibilities, the Center:

· provides HIV positive children and youth with various social services (social, psychological, socio-pedagogical, socio-medical, legal and information services);

· carries out therapeutic and health promotion interventions, and provides emergency care if necessary;

· organizes hobby clubs, conducts contests;

· involves parents or their proxies to cooperate, provides them with methodological counseling;

· organizes the mutual assistance activities for HIV positive children and youth, as well as parents and their proxies;

· provides nutrition for children and young people according to established standards;

· cooperates with health care facilities, educational establishments and other organizations that provide care to HIV positive children and youth;

· if necessary, refers  persons who have come to the Center to institutions and establishments that can accommodate their needs.

The Center provides services free of charge. The Center operates in line with the principles of human rights, humanity, law, accessibility of service, confidentiality, and personal respect.

The child is admitted to the Center by an order issued by the director on the basis of an application from one of the child’s parents or a proxy parent, or an able-bodied adult who has come to the Center and presented identification and a medical statement certifying his/her health condition. To ensure the efficiency of work with HIV positive children and young people the Center opens appropriate departments for children and youth. A registration card is completed for each person. The Center renders social services to HIV positive children and their parents or proxy parents (including children with unspecified HIV status, children born to HIV positive mothers), and HIV positive young people. However, the Center does not admit children with diseases in an acute stage or acute chronic diseases (including mental diseases), chronic diseases in a decompensation stage, active TB, scabies, lice infestation, and if a child or a young persons has contacted infectious patients. Children and young people are expelled from the Center only by order of the director:
· if one of the parents or a proxy parent or an able-bodied adult has applied to the Center with such a request;

· after completing an individual program of social and psychological adaptation;

· if a person has failed to attend the Center without good reason for a long period of time.

The Center operates on a daytime basis. A person may stay in the center for no more than 6 hours per day. If necessary and possible, the Center may admit and provide necessary assistance to HIV positive children and youth on a round-the-clock basis.

Criminal police for children affairs 40
· carries out activities to prevent juvenile delinquency;
· detects, stops and investigates offenses perpetrated by children, and takes investigation and prevention measures according to the law;
· examines applications and communications regarding offenses by children within its jurisdiction;
· conducts inquiries according to the criminal legislation;
· prepares pre-trial materials on offenses committed by children;
· identifies causes and circumstances conducive to juvenile delinquency;
· within its jurisdiction takes action to eliminate such causes and circumstances ;
· participates in legal upbringing of children;
· searches for children who have disappeared or abandoned their families, educational institutions (vagrant children) and special institutions for children;
· discovers adults who involve children in crime, prostitution, alcoholism, drug use and beggary;
· discovers parents or proxies who evade their legal duty to create appropriate conditions for life, education and upbringing of children;
· keeps a record of offenders aged under 18, including those released from special correctional institutions, in order to carry out preventive activities and inform children affairs services of such children; 
· within 8 hours of discovery, sends back to the place of residence, study or refers to special children’s institutions foundlings or stray children, or children who abandoned their families or educational institutions;
· summons children, their parents (adopters) or guardians (caretakers), and other persons in cases of or in relation to other materials concerning offenses, and in the event of nonappearance without cause, has them brought;
· visits offenders aged under 18 at their place of residence, study, and work, provides counseling to them, their parents (adopters) or guardians (caretakers); 
· solicits from enterprises, institutions and organizations irrespective of forms of ownership information on offenses under investigation;
· detains and keeps in special rooms children under 14, who have lost custody and guardianship, – until they are handed over to their legal representatives or until they are  legally placed, as well as children who have offended but who have not reached criminal liability age – until they are handed over to their legal representatives or referred to placement centers, but for no longer than 8 hours; 
· according to the law carries out open and secret investigations into offences committed or involving children;

· discovers, keeps a record of persons who involve children in antisocial activities; 

· conducts searches, seizures and other investigation activities in accordance with the criminal legislation;

· examines children, their belongings, transport vehicles if legitimate grounds warrant that;

· confiscates documents and objects that may constitute material evidence of an offense or may be used to impair children’s health;

· records evidence of administrative offenses by children, and their parents or guardians (caretakers), who breach their duty of educating and raising children, and notifies children affairs services in regard to that;

· appeal to enterprises, institutions and organizations irrespective of form of ownership with a binding request to eliminate the causes and conditions conducive to offences by children;

· delivers children, who have committed an administrative offense and who have not reached an administrative liability age, to interior ministry bodies for a period of 3 hours, to establish their identity, circumstances surrounding the offense and to hand such children over to parents or their proxies, or to reception centers;

· after establishing the identity of the child, notifies parents or their proxies of the child’s administrative detention, and if an offense has been committed, notifies the prosecution bodies as well;

· notifies custody and guardianship bodies at the place of the child’s stay of the fact that the child has lost parental custody (guardianship); 

· notifies appropriate children affairs services of children detained;

· in accordance with the law provides social support for children who have served a prison term;

· keeps a record of offenders aged under 18, who need medical assistance, including those released from special correctional institutions, with a view to conducting prevention activities, and informing children affairs services of such children.  

Reception centers for children 75
Reception centers for children are created in the Autonomous Republic of Crimea, oblasts, cities of Kyiv and Sevastopol, and are subordinate to local interior ministry bodies.    

Reception centers admit children aged 11-18 for a 30-day period, who:

· have committed an offense before reaching a criminal liability age, and if need be – isolate them (by order of an inquiry agency, investigator, sanctioned by the prosecutor or ordered by court);

· are institutionalized under a court order;

· have escaped from the special education and upbringing institutions and are on the wanted list.

The basis for admitting minors to the reception center is:

1. decision of a inquiry agency, investigator, sanctioned by the prosecutor or a court ruling;

2. a court ruling stating that a specific person is to be placed in an institution for minors;

Before the child is placed in the reception center he/she is subjected to personal inspection. An official of the institutions conducted the inspection in the presence of two other reception center workers or citizens of the same gender as the delivered child. All persons placed in the reception center are entered in the minors’ registration book and registration and statistics cards are completed for them, the form of which is approved by the Interior Ministry of Ukraine. Nutrition standards for children in reception centers are set by the Cabinet of Ministers’ directive “On nutrition standards for persons in penitentiary institutions, pre-trial detention centers of the State Criminal Executive Service, temporary detention facilities, reception centers and other reception facilities of the Interior Ministry of Ukraine”. 53
Treatment and prevention in reception centers are provided in accordance with the health care legislation of Ukraine and the Rules of medical assistance for minors placed in reception centers for children77 Every reception center has a medical unit which operated according to the plan approved by the local health authority and the reception center head. The plan includes the following activities: treatment, prophylaxis, sanitary and hygienic activities, anti-epidemic and health education activities, and medical logistics. Medical unit staff must: conduct medical examination of all minors delivered to the reception center paying special attention to possible lice infestation, skin and infectious diseases, and provide sanitation, including chamber disinfection of clothing and footwear. Prior to the primary medical checkup minors are kept separately from earlier  admitted children and adolescents. Reception center staff must notify health care authorities of infectious patients detected and collective diseases. Children in a state of alcohol or drug intoxication, mentally ill children with marked symptoms and children who offended at a criminally liable age (except if a criminal case was dropped and guilty children were institutionalized under a court order) are not to be placed in reception centers.

General education schools and vocational schools of social rehabilitation 

General education schools and vocational schools of social rehabilitation are special educational institutions for children that require a special educational environment. Offenders aged under 18 may or offenders who have not reached the criminal liability age may be referred to these institutions.

These schools are primarily intended to:

· create appropriate conditions of life, education and upbringing of students, improve their general educational and cultural level, professional training, develop individual abilities and inclinations, as well as provide necessary medical care;

· ensure social rehabilitation of students, their legal education and social protection in a permanent pedagogical environment.

Children aged 11 to 14 are sent to general education schools of social rehabilitation and children aged 14 and over are sent to vocational school under a court order. Children remaining these schools of social rehabilitations for as long as the court has ruled but not for more than 3 years. In exceptional cases, children may remain in general education schools until they reach the age of 15, and in vocational schools – until they reach the age of 19, if this is necessary for them to complete their academic year or professional training. General education school students, who have turned 15, but who have not mended their ways, may be transferred to a vocational school of social rehabilitation under a court order. Students are released from educational institutions of social rehabilitation ahead of schedule or after term of stay has expired.

Children released from general education schools of social rehabilitation are referred to their parents (adopters) or guardians (caretakers), and those without parents (adopters) or guardians (caretakers) are referred to appropriate general education institutions. Children released from vocational schools of social rehabilitation are typically referred for their specialty-specific employment according to place of residence, and in individual instances – to another locality if the children affairs service or state employment service have confirmed in writing that such a child will be provided with employment and housing in this locality.

Special educational institutions of the State Criminal Executive Service of Ukraine 

Special educational institutions of the State Criminal Executive Service of Ukraine are institutions where minors aged over 14, who were sentenced to imprisonment,  serve sentences.

3.2. Conclusions:

1. Ukraine’s legislation provides mechanisms of temporary institutionalization of children who lost parental care.

2. The national legislation defines children affairs bodies and services, special institutions and establishments where homeless and neglected children may temporarily stay.

3. The legislation defines the functions of bodies and services related to social protection and prevention measures for children who live and work on the street;

4. Ukraine’s legislation states that the activity of bodies and services for children’s temporary stay is based on the principles of laws and humanism; 

5. The activity of state institutions that work to protect homeless children lacks coordination.

6. There are legislatively defined mechanisms in place for homeless and neglected children to exercise their rights while being placed in temporary stay institutions.

7. The legislation does not provide that workers of temporary stay institutions must respect HIV positive children’s rights or specify any mechanisms ensuring their status confidentiality.

3.3. Recommendations

1. The ministries and departments that have jurisdiction over temporary stay institutions for homeless and neglected children (hereinafter referred to as the Ministries) should develop and streamline a system of effective coordination to maintain and support these children, as well as ensure that their rights are respected.

2. The ministries should prepare an order specifying a procedure for workers of temporary stay institutions to properly work with HIV positive children and ensure their status confidentiality.

3. The ministries should develop a training course and train workers in basic child rights protection. Curricula should include such topics as “Legal and regulatory aspects of HIV, legal responsibility, respect for minors’ rights”.

4. The ministries should develop regulatory documents spelling out mechanisms of bringing workers to justice for violating children’s rights, specifically for disclosing the child’s HIV positive status.

5. The Ministry of Family, Youth and Sports should develop and issue a document regulating the procedure for social workers, workers of children affairs services to withdraw homeless and neglected children from the street and hand them over to services and institutions of children’s temporary stay.

3.2. Creation of social apartments and legal regulation

3.2.1. Legal and regulatory framework
Before deciding whether it is appropriate to create a network of social apartments for street children in Ukraine one ought to find out if Ukraine’s legislation defines placement procedures for orphans and children deprived of parental care and if those procedures are adequate and effective.





Ukraine’s Constitution 9 (Section 3, Article 52) obligates the State to maintain and raise orphans and children deprived of parental care. Under Section 3 of Article 24 of the Law of Ukraine “On childhood protection” 25 orphans and children deprived of parental care are to be placed into custody or guardianship, adopted or placed in citizens’ families (foster families), homes of the child, children’s homes, boarding schools, small family homes and are entitled to full state support. In these settings children are provided with necessary conditions for all-round and harmonious development, are prepared for adult life and work.


Procedures for adoption, custody and guardianship, placement in foster families and small family homes are defined in the Law of Ukraine “On ensuring organizational and legal conditions to protect orphans and children deprived of parental care”. 24 For instance, upon establishing the status of an orphan or a child deprived of parental care raion, Kyiv and Sevastopol city district state administrations, executive bodies of city, city district councils take  all necessary measures to place such children in families of Ukrainian citizens (adoption, custody, guardianship, foster family, small family home), as is prescribed by the “Procedure for carrying out activity by custody and guardianship bodies  associated with child rights protection”. 33
Adoption

The child is adopted in his/her best interest in order to ensure a stable and harmonious living environment. Adoption means that a family accepts a child as a daughter or son. This procedure is regulated by Chapter 18 of the Family Code of Ukraine 15 and the Cabinet of Ministers’ directive "On approving the Procedure for adoption and supervision over adopted children’s rights observance". 36
Citizens of Ukraine, who wish to adopt a child, apply in writing to children affairs services according to place of residence. 

The following documents are attached to the application: 

(1) a copy of the passport or other identification;

(2) a statement of wages received in the past 6 months or a copy of the income statement for a previous calendar year, certified by state tax authorities; 

(3) a copy of the certificate of marriage, registered with the registry office, if the applicants are married; 

(4) a statement of each applicant’s health status, according to the form contained in Annex 3; 

(5) a notarized statement of consent from the other spouse to adopt the child (if the child is adopted by one of the spouses), unless otherwise is provided by the law; 

            (6) a certificate of criminal/no criminal record for each applicant, issued by the interior ministry bodies according to the applicant’ place of residence; 

 (7) a document certifying title to or the right to use the living area. 

Within 10 business days of receiving the application for adoption the children affairs service prepares a statement of inspection of housing and living conditions, considers applicants’ possible adopter status and makes an appropriate final decision. If the decision is positive, the applicants are registered as potential adopters and are provided with the written decision along with bound, numbered, sealed and signed (by the head of the children affairs service) documents. Adoption applicants, who having studied the information on locally registered children, did not wish to be referred to meet the child, may solicit the Ministry of Youth, Family and Gender Policy of the AR of Crimea, the children affairs services of the oblast, Kyiv and Sevastopol state administration, for information on regionally registered children, or choose to ask the State Department for Adoption and Child Rights  Protection for information on centrally registered children. After receiving information on children that can be adopted, adoption applicants, who wish to meet the child in person, are referred to the children affairs service according to place of the child’s residence (stay), which arranges the meeting. The referral paper is valid for 10 business days of the issue date. If necessary, the issuing authority may extend the referral for another 10 days. The referral paper is issued to adoption candidates personally. The meeting with the child takes place in the presence of workers of the institution and children affairs service at place of the child’s residence. Upon establishing a contact with the child, adoption applicants apply to the children affairs services (at place of the child’s residence) for the child’s adoption. The application is written in Ukrainian. The application specifies the applicant’s full name,  place of residence as well as the child’s full name, age and place of residence. 

Upon receipt of the inquiry from the children affairs service the children’s institution administrator or a person, with whom the child resides, submit the following documents: 

· a copy of the child’s certificate of birth;

·  a certificate of death of the child’s parents or a copy of a court order mandating that the parents be deprived of parental rights or recognizing them as incompetent;

· a copy of a notarized statement of consent from the child’s parents, guardian or caretaker to its adoption;

· a statement of consent from a health care or educational institution, where the child stays, to adoption. If a notarized statement of the parent’s consent to adoption is available, consent from the health care or educational institution where the child becomes redundant;

·   a copy of a statement of the child’s health condition, physical and intellectual development;

·   a report on the meeting between the adoption applicants and the child. 

Copies of the documents are signed and sealed by the head of the institution.

Based on the adoption application and the above documents, within 10 business days the children affairs service prepares a final statement on the possibility of adoption and its meeting the child’s interests for submission to a court.

The adoption applicants apply to a court at the child’s place of residence (stay) for its adoption ruling.

Children are adopted under a court order.

Foster care placement

Fostering is a voluntary acceptance by a family or an unmarried individual of 1 to 4 children for payment from institutions for orphans and children deprived of parental care for upbringing and communal living. 

The fostering procedure is regulated by the Family Code of Ukraine 15 and  the Regulations on the foster family 53.

A decision on foster care placement is made by raion, Kyiv and Sevastopol city district state administrations, executive committee of city (AR of Crimea republican level cities and oblast cities) councils according to the procedure established by the Cabinet of Ministers of Ukraine.

Grounds for legal relations, when a foster family is created, arise from the following four elements:

· a written application from a person or persons who wish to foster a child;

· completion of a training course by foster parents;

· a decision to start a foster family;

· a fostering contract.

Potential foster parents are to submit the application in writing. A statement is issued certifying their completion of a training course, as well as a recommendation from the center of social services for family, children and youth. A decision to start a foster family and the fostering  contract are finalized in writing.

The fostering contract is intended to regulate relationships arising between foster parents and children placed in foster care, between foster parents and a custody and guardianship body, and between a custody and guardianship body and foster children. Parties to the contract include a custody and guardianship body and foster parents. The contract defines the rights and obligations of the parties, a procedure for providing economic support for foster parents and social support for foster children. This contract is mutual. Under a mutual contract, each of the parties assumes rights and simultaneously mutual obligations. According to the Regulations on the foster family, a body that has approved fostering and foster parents, as parties to the contract, have a specific scope of mutual obligations match with specific rights to demand the fulfillment of  specific obligation. The contract involves an allowance to be paid by the custody and guardianship body to foster parents to look after the child. In this case, foster parents’ non-financial commitment to raise, educate and protect the interests of the foster child are matched with financial commitment on the part of the custody and guardianship body to ensure maintenance for children by providing foster parents with financial aid. The contact is real in nature since the contractual rights and obligations of the custody and guardianship body and foster parents arise only after the child is placed in foster care. Until the child is placed with foster parents, they cannot start to raise the child (i.e. fulfill their key primary obligations under the contract) and consequently, the custody and guardianship body cannot start to provide financial aid to the foster parents. Despite the fact that foster parents and custody and guardianship body are parties to the contract, all their rights and obligations are intended to ensure proper upbringing and maintenance of children deprived of parental care. Analysis of the effective legislation shows that children, who are placed in foster care, are not a party to the contract, and may not demand the execution of the contractual requirements from the custody and guardianship body, however, both foster parents and custody and guardianship bodies have specific reimbursement obligations to foster children.

The regulations on the foster family contain a Standard fostering contract. Thus, contractual fostering terms and conditions are set by the state, which is represented by a custody and guardianship body, while foster parents, who wish to foster a children deprived of parental care, may only become a party to the contact. Foster parents may not propose their own contractual terms. 

  
Paragraph 6 of the regulations on the foster family 53 lists grounds for terminating the contract, as well as specifies the consequences of such termination.

The contract is to be terminated if:

· an unfavorable environment develops in a foster family that precludes proper upbringing and communal living (grave disease of foster parents, change in their marital status, lack of understanding between the parents and children, conflict among children);

· foster parents fail to fulfill their fostering obligations;

· an HIV positive child’s ART scheme is disrupted;

· the child is return to his/her biological parents (guardian, caretaker, adopter);

· the child comes of age;

· if the parents reach the pension age;

· the parties mutually  agree so, or so other reasons stipulated by the contract.

Contract termination results in the family’s forfeiting its foster status, and the child’s further placement becomes the responsibility of the custody and guardianship body (HIV positive children, by the custody and guardianship body on the basis of a decision taken by a health care facility), which takes all necessary steps to prevent the child from returning to the boarding school.

Local children affairs services as well as custody and guardianship bodies of raion, Kyiv and Sevastopol city district state administrations and of executive committees monitor contract performance and the living conditions of foster children.

Once per year local children affairs services prepare reports on children’s situation and development in foster families based on information received from social workers, who provide social support to foster families, from teachers of preschool education institutions or classroom teacher of a general education institution that the child attends, from district pediatricians, district inspectors of local police departments. Foster parents must read the report, which is endorsed by the head of the children affairs service.

Pursuant to Article 12 of the Law of Ukraine “On ensuring organizational and legal conditions to protect orphans and children deprived of parental care”24 the children affairs service must also solicit for the transfer of orphans and children deprived of parental care to other placement arrangements .

The jurisdiction of the custody and guardianship body over foster parents’ compliance with their obligations is defined in Article 11 of the Law of Ukraine “On ensuring organizational and legal conditions to protect orphans and children deprived of parental care”24. Pursuant to section 4 of the aforesaid Article custody and guardianship bodies have the right to review the fostering environment in which orphans and children deprived of parental care are raised and educated, transfer children, whose life and health (including mental health) are at risk, to other placement arrangements.

 

Small family home placement

The family is one of the most pivotal institutions that ensures the child’s socialization and development as it is the family that shapes the child’s outlook, moral and esthetic ideals and tastes, behavior standards, skills and values, i.e. all those qualities that will constitute the child’s future self. The child’s development is also influenced by the nature of the relationships between parents, parents and children, and other family members, by the parents’ attitude to social life and labor, their interests, moral values, etc. The socio-pedagogical aspects of the functioning of small family homes are special. On the one hand, these aspects reflect the entire spectrum of problems typically faced by families with many children. On the other hand, such families face the need to correct and compensate for the child development shortcomings, his/her health problems, and to eliminate the effects of psychological trauma.
The procedure for placing the child in a small family home is regulated by the Family Code of Ukraine15 and the Regulations on small family homes38. Placing the child in a small family home means that a specific family, created by a married couple or an unmarried individual, accepts at least 5 orphans and/or children deprived of parental care for upbringing and communal living. A total number of children, including biological ones, in such a family cannot exceed 10 persons. A decision to create a small family home is made by raion, Kyiv and Sevastopol city district state administrations, city council executive committees on the basis of an application from a person(s), who wish to create a small family home, and based on the decision of the center of social services for family, children and youth and children affairs service confirming the existence of conditions for its creation. Parents who wish to set up a small family home are provided with an individual residential house or a multiroom apartment according to standards specified in relevant laws. To the child be placed in a small family home consent is required from the orphan or child deprived of parental care if the child has reached an age and development level that enables the child to give such consent. The placement procedure requires that a statement of the child’s health status be provided to and by the potential parents. Withholding information on diseases, hereditary disorders may lead to negative consequences. If the family is unable to shoulder the responsibility for a sick child and is reluctant to accept the child, both the parents and the child experience stress. This situation can be preempted at the child selection stage. The potential parents, who have full information about the child’s health, realistically estimate their capacity to support the child and knowingly agree to exert more effort in order to raise the child. As a matter of fact, children with chronic diseases need special care, regimen and therapy. Children with nervous and psychic disorders need serious individual attention, special prevention interventions, planned everyday activity and leisure. Given the health condition of children placed in small family homes, parents should have access to secure medical assistance for these children. 

The regulations on the family small home state that health authorities should assign a physician to the small family home to take care of each family. Children in small family homes continue to enjoy benefits intended for orphans and children deprived of parental care. First of all, this concerns health promotion, when orphans are provided with free recreation center and sanitarium vouchers.

Potential parents name three key criteria that are critical to creating small family homes:

· foster children should receive more love rather than only compassion or complains about their problems, therefore a person willing to start a small family home should file an official application;

· an individual should be industrious as this quality is essential to the existence of a family. Raising children demands hard effort and potential parents should be realistic about their own capacities;

· there should be no discrimination between biological and foster children for the family to be united. Children should not feel unwanted outsiders. And foster children should be given more attention.


Custody and guardianship arrangement

Custody and guardianship arrangement is placing orphans and children deprived of parental care in families of Ukrainian citizens in order to ensure their upbringing, education development and protect their rights and interests. 

Issues related to the custody and guardianship over orphans and children deprived of parental care were covered above in the section “Procedures  for custody and guardianship of children and young people living and working on the street”.

Therefore, the above gives grounds for stating that Ukraine’s legislation defines placement procedures for orphans and children deprived of parental care (adoption, custody and guardianship, placement in foster families or small family homes). These procedures are diverse and offer ample opportunity for the child’s harmonious development. 

At present, Ukraine cannot introduce a new placement arrangement for children and youth living and working on the street – social apartment. Living in a social apartment does not guarantee that child rights will be respected, and it is very complicated to oversee the conditions of the child’s living and development. Amid the current economic crisis the state is unlikely to finance the development and introduction of social apartments. Therefore, it is premature to talk about social apartments for minors. The state should develop already existing placement mechanisms for children deprived of parental care and make sure that these children’s rights are respected. 
3.2.1. Conclusions:

1. Ukraine's system of guardianship over orphans and children deprived of parental care is structured in such a way that the child from birth to adulthood be taken care of in public institutions, which are designed to maintain, educate and develop professional skills of children. However, the economic crisis exacerbates logistical problems of institutions for orphans and children deprived of parental care.

2. International experience of public guardianship over children shows that countries, whose social policy is humanitarian, gradually abandon boarding school placement arrangements for children deprived of parental care, and tend to create and support family forms of guardianship.

3. Adopting and placing orphans under guardianship in Ukraine remain priority options for deciding the destiny of a child deprived of parental care.

4. Ukraine’s legislation  provides for alternative institutions for children deprived of parental care. In the first place it concerns the development of family placement arrangements for such children: small family homes and foster families.

5. Procedures for placing orphans and children deprived of parental care (adoption, custody and guardianship, fostering and placement in small family homes) are diverse and offer every opportunity for the child’s harmonious development.

6. The issue of social apartments for minors is premature to deal with.

3.2.3. Recommendations:

The state should develop existing placement mechanisms for children deprived of parental care, and  make sure that such children’s rights are respected. 
3.3. Procedures for custody and guardianship of children and young people living and working on the street 
3.3.1. Legal and regulatory framework

Custody and guardianship  objectives
Custody and guardianship are intended to safeguard property and non-property rights of infants, minors and adult persons who cannot exercise their rights and fulfill their obligations for health reasons.
Article 58 of the Civil Code of Ukraine specifies persons subject to custody: 

     1.  minors deprived of parental care;

     2.  individuals recognized as disabled. 

Article 59 of the Civil Code of Ukraine lists categories of minors subject to guardianship:

     1. deprived of parental care;   

     2. persons with civil incapacity.

A court awards custody of an infant and guardianship of a minor if it has been established that such children are deprived of parental care (section 3 of Article 60 of the Civil Code of Ukraine “Court-awarded custody and guardianship”).

A custody and guardianship body awards custody of an infant and guardianship of a minor except instances specified in section 1 and 2 of Article 60 of the Civil Code (Article 61 of the Civil Code of Ukraine).

In addition, Article 63 of the Civil Code “Appointment of a caretaker and guardian” provides that:

1. a caretaker or guardian is appointed by a custody and guardianship body;

2. only an individual with full civil capacity may be a caretaker or guardian;

3. an individual may be appointed to act as a caretaker or guardian based on his/her written application;

4. a caretaker or guardian is appointed from among persons who are in family or kin relationships with the ward, and their ability to act as a caretaker or guardian is assessed. The ward’s wishes are taken into consideration when a caretaker for an infant or a guardian for a minor is appointed.

5. One or several caretakers or guardians may be appointed for one individual.

An individual that cannot act as a caretaker or guardian (Article 64 of the Civil Code of Ukraine):

1. an individual deprived of parental rights, unless these rights have been restored;

2. whose behavior and interests run counter to the interests of an individual who needs custody or guardianship.

Before custody or guardianship is granted and a caretaker or guardian is appointed an appropriate custody and guardianship body has custody or guardianship over an individual. Custody or guardianship over an individual, who stays in a special institution, is provided for in Article 66 of the Civil Code of Ukraine.  If no custody or guardianship is established, and no caretaker or guardian is appointed for an individual who stays in an educational establishment, health care or social protection institution, the institution/establishment has custody or guardianship of this individual.

The caretaker’s rights and obligations (Article 67 of the Civil Code of Ukraine):

1. the caretaker must take care of the ward, create an appropriate living environment, and make sure that care and treatment are available for the ward. The caretaker of an infant must ensure the infant’s upbringing, education and development;

2. the caretaker has the right to demand the return of the ward from persons who keep the ward illegitimately;

3. the caretaker takes legal action on behalf and in the interest of the ward;

4. the caretaker must take action to safeguard the ward’s civil rights and interests.

Article 68 of the Civil Code of Ukraine provides for legal action that the caretaker may take:

1. the caretaker, his/her spouse and close relatives (parents, children brothers, sisters)  may not enter into agreements with the ward, except for the transfer of property to the ward under a gift deed or for free use under a loan agreement;

2. the caretaker may not transfer property by way of gift on behalf of the ward, or commit to vouch for the ward on the latter’s behalf.

The rights and obligations of the guardian are set forth in Article 69 of the Civil Code of Ukraine:

1. the guardian of a minor must ensure appropriate living conditions, upbringing, education and development of the ward;

2. the guardian of an individual, whose civil capacity is limited, must ensure that treatment and necessary living conditions are available to the individual;

3. the guardian consents to the ward’s taking legal action pursuant to Article 32 of the Civil Code of Ukraine.

An individual with partial civil incapacity, who is 14 to 18 years of age, may:

· single-handedly manage his/her earnings, scholarship or other incomes;

· single-handedly exercise his/her right to results of intellectual, creative activity protected by the law;

· participate in (establish) legal entities unless this is prohibited by law or by the legal entity’s charter documents;

· single-handedly conclude deposit agreements and manage deposits held in his/her name (account money).

A minor may take other legal action with the consent of his/her parents (adopters) or guardians.

The guardian must take action to protect the ward’s civil rights and interests. The guardian may not consent to concluding agreements between the ward and his/her own spouse or his/her close relatives, except the transfer of property to the ward under a gift deed or for free use under a loan agreement.

Article 71 of the Civil Code of Ukraine specifies legal actions permitted by the custody and guardianship body, specifically the caretaker may not (unless it is permitted by the custody and guardianship body):

     (1) waive the property rights of the ward;

     (2) issue written obligations on behalf of the ward;

     (3) enter into agreements subject to notarization and (or) state registration, including agreements on division or exchange of a residential house, apartment;

     (4) enter into agreements relating other valuable property.

The caretaker may consent to the above legal actions only with the permission of the custody and guardianship body.

Management of the property of a person under custody (Article 72 of the Civil Code of Ukraine):

· the caretaker must ensure the preservation and use of the ward’s property in the interests of the latter;

· if an infant is capable of identifying his/her own needs and interest, the caretaker must allow for the infant’s wishes when managing the property;

· the caretaker ensures that the ward’s needs are met at the expense of a pension, alimony, proceeds from the ward’s property, etc;

· if the ward owns real estate or property that requires continuous management, the caretaker may manage or convey this property to another person with the permission of the custody and guardianship body.

The caretaker and guardian are released from their obligations if:

     1. The custody and guardianship body releases an individual from his/her obligations as a caretaker or guardian based on his/her written application. The application is examined by the custody and guardianship body within one month. 

An individual continues to act as a caretaker or guardian pending the decision on his/her release from caretaker/guardian obligations or until the expiration of a month’s time from the application date, unless the application has been examined within this period of time.

     2. The custody and guardianship body may release the guardian from obligations based on the application from the ward.

     3. Based on the application from custody and guardianship body, the court may release the persons from caretaker or guardian obligations if the person has failed to meet these obligations, and if the ward is placed in an educational institution, health care or social protection facility.

Grounds for terminating custody are set forth in Article 76 of the Civil Code of Ukraine. Custody terminates:

         1.  if the infant is transferred to parents (adopters);
         2. if the ward reaches the age of 14. In such a case the person who has acted as a caretaker becomes a guardian without special authorization;

   3. if the individual, who was recognized as incapacitated, recovers his/her civil capacity.

Pursuant to Article 77 of the Civil Code of Ukraine, guardianship terminates:

· if an individual reaches adulthood;

· if a minor’s marriage is registered;

· if a minor is officially granted full civil incapacity status;

· if civil capacity status is restored to an individual whose capacity was limited.

The Cabinet of Ministers of Ukraine issued a directive approving the Procedure that instructs custody and guardianship bodies how to protect child rights33. Custody and guardianship bodies include Kyiv and Sevastopol city district state administrations, executive authorities of city, city district, town, village councils (hereinafter referred to as custody and guardianship bodies) that grant children orphan or deprived of parental care status, arrange the placement of orphans and children deprived of parental care, and establish custody and guardianship for such children, as well as ensure protection of children’s personal, property and housing rights. The children affairs service is responsible for activities aimed at protecting the rights of children, in particular orphans and children deprived of parental care.

Procedure for discovering children deprived of parental care

Persons, who became aware that a child was deprived of parental care, must immediately notify the children affairs service of that in the area where the child was discovered. The children affairs service or executive authority of a village, town council, which is notified of a child deprived of parental care, must identify the location of the child, his/her age and obtain information about the parents or proxy parents, circumstances under which the children was deprived of parental care, the full name and address of the  person that made the notification, as well as other vital information.


The children affairs service records all notifications of children deprived of parental care in a registration book. Within 24 hours of receiving notification of a child deprived of parental care the children affairs service, or if a child is discovered in a village, – the executive authority of the village, town council jointly with interior ministry bodies and health authorities review the child’s living conditions, conduct a checkup and find out the circumstances under which the child was deprived of parental care. 

If there is a direct threat to the child’s life or health, the custody and guardianship body, which became aware of such a threat, resolves to retrieve child from the parents or proxy parents immediately. To retrieve the child from the parents the children affairs service solicits for an appropriate decision the head of a raion, Kyiv and Sevastopol city district stat administration, executive body of a city, city district council. After receiving such solicitation the head of the corresponding body considers the issue raised within one day and makes an appropriate decision. Base on the decision the children affairs service in conjunction with the juvenile delinquency police, representative of a health care facility take action to retrieve the child from the parents and transfer the child to other relatives or a temporary placement arrangement.

Pursuant to the legislation33 temporary placement of a child deprived of parental care is the responsibility of the children affairs service and the juvenile delinquency police. A child deprived of parental care can be temporarily place in:

· shelters of the service for children  (hereinafter - shelters);

· center of social and psychological rehabilitation of children;

· social rehabilitation center (children’s community areas);

· institution for orphans and children deprived of parental care;

· families of citizens.

Children are referred and temporarily placed in shelters, centers, social rehabilitation centers (children’s community areas) by the children affairs service. A child may also be accepted by a shelter based on a decision of the juvenile delinquency police40. Legal grounds for placing children in the above institutions are set forth in Section 3.

A child, who has relatives or other persons in close relationships with the child (neighbors, acquaintances), and who are willing to keep the child in their family, may stay in their family pending a decision concerning the child’s placement. The child can be temporarily placed in the families of his/her relatives, other citizens with whom the child has close relationships, based on an application submitted by these persons consenting to provide temporary placement arrangement for the child in their family. If a review of the child’s placement conditions confirms the fact that the child was deprived of parental care, the children affairs service or an executive body of a village, town council ensures that the child is provided with temporary placement within one day. 

Temporary placement of foundlings and children with signs of violence or abuse is provided after a checkup is conduced and necessary medical assistance is rendered.


Homeless children are to be immediately and duly placed in a shelter or center in the area where they were discovered. 

Within 2 months of the discovery of a child deprived of parental care the children affair service, in the area where the child was discovered, jointly with the administration of an institution in which the child is temporarily placed, interior ministry bodies and health authorities takes action to establish the child’s identity, place of residence, to find information about parents or proxy parents, other relatives, their place of residence (stay) and to return the child to the family or institution for orphans and children deprived of parental care, which the child willfully abandoned, as well as to ensure the preparation of documents that will grant the child the status of an orphan or a child deprived of parental care. If the child, who has stayed outside a family environment for a period of time, and his/her parents’ place of residence (stay) is unknown, the children affairs services ensures that the child is placed and his/her status of an orphan or child deprived of parental care is established.

After the child is placed the children affairs service in the area where the child was discovered, and the administration of the shelter, center take action to establish the child’s identity, family relations, etc. If it is impossible or inexpedient to return the child to his/her parents, the children affairs service in the area of the child’s origin collects documents to validate the circumstances under which the child lost parental care.

Therefore, an actual absence of legitimate representatives of minors, who are discovered on the street, deprives them of the right to medical examination and treatment until they are placed with institutions for orphans and children deprived of parental care. 
Issues related to custody and guardianship of children, who permanently or for a long time live in a health care, educational or any other children’s institutions, are regulated in Ukraine’s legislation. Thus, pursuant to Section 1 of Article 245 of the Family Code of Ukraine (custody and guardianship of the children who live in health care, educational or other children’s institutions) if the child lives in a health care, educational or any other children’s institution, custody and guardianship of the child lie with the administration of such institutions. At the same time the legislation does not specify who may act as a temporary guardian  of the child who stays in temporary placement institutions or with individuals, until the child is accorded the status of an orphan or child deprived of parental care.

It should be noted that while the child stays in an institution he/she is actually deprived of custody and guardianship. Some of such transient children lost persons who safeguarded their rights and interests. Others have guardians and caretakers, however, most of them do not fulfill their obligations. Problems of custody and guardianship of children who are temporarily deprived of custody and guardianship, would not be so serious if it were not for the need to provide various social services to such children, including health services. In the time of the HIV/AIDS epidemic homeless and neglected children constitute a risk group and need preventive interventions, including HIV and STI testing. 

3.3.2. Conclusions:

1. Ukraine’s legislation contains mechanisms of custody and guardianship of children, including orphans and children deprived of parental care.

2. Issues related to custody and guardianship of children, who permanently or for a long time live in a health care, educational or any other children’s institutions, are regulated in Ukraine’s legislation (Section 1 of Article 245 of the Family Code of Ukraine).

3. The national legislation does not provide for the possibility of temporary custody of homeless and neglected children (temporary custody), who temporarily stay in children’s institutions or with relatives or other persons. 

4. The experience of some European countries shows that only through the development and introduction of “temporary custody” mechanisms can the issue of medical care provision to street children be addressed.
3.3.3. Recommendations:

1. Make amendments to Article 245 of the Family Code of Ukraine by adding Section 2 mandating that the administration of a health care, social protection or other institutions, where the child aged under 14 is temporarily and legitimately staying, act as a temporary guardian of the child, and custody be confined to the provision of medical and social services. Pending a decision on the child’s placement such temporary custody of the children aged under 14 is entrusted to the child’s relatives or persons with who the child has close relationships.
2. The Ministry of Health of Ukraine, Ministry of Education and Science, Ministry of Family, Youth and Sports, and the Interior Ministry of Ukraine should develop and issue a joint order “On temporary custody and guardianship of children temporarily staying in institutions or with individuals”.
ІV. Medical aspects of HIV/AIDS prevention. Possibilities of providing prevention services to children and young people living and working on the street, in the absence of parents or an official representative of a minor 

4.1. Legal and regulatory framework

This section deals with barriers preventing or restricting access  to health services for street children aged under 18, including access to HIV testing. In the HIV epidemic context it is critical that homeless and neglected children have access to testing and treatment of sexually transmitted infections (STI), HIV testing, drug addition therapy, medication-assisted therapy and ART for HIV positive people. 
Ukraine’s law guarantee the accessibility, quality, effectiveness of HIV testing, including anonymous testing with pretest and posttest counseling and ensuring the safety of HIV testing for the person tested and staff that provide testing27.

The right to adequate medical care consists of the right to access such care and the right to receive acceptable medical care9. The right to access adequate medical care is one of the so-called positive rights. A positive right creates certain obligations for the state, specifically it obligates the state to issue appropriate laws and regulations that ensure and protect the right to access adequate medical care (in contrast to the right to acceptable medical care, which is one of the so-called negative rights because it requires that the state not only declare the right to acceptable medical care but also create real conditions in which this right can be exercised in full). The right to adequate medical care is a social right the exercise of which depends on economic capacities of the state. However, under international obligations states must aspire to ensure that all social rights are exercised87.

Children deprived of adult care may face the following problems: 
· physical accessibility – the legislation contains age restrictions on infants and minors’ access to medical care and services, including HIV testing; 
· voluntary HIV testing – the right to free decision-making is exercisable if there are no defects of will or psychological burdens; 
· completeness and probability of information – one of the main principles of information relationships; certain restrictions may be imposed on the above principles for children and young people aged under 18;
· economic accessibility –  some health care facilities continue to practice out-of-pocket payments by patients. This may prevent infants and minors from accessing health services; 
· discrimination – preferences to or restrictions on the rights based on certain attributes    (gender, skin color, ethnic origin, disease, place of residence, health status, etc.);

·  stigmatization – activities (social isolation), actions (marks, stigmatization, opprobrium, etc.), which leads to discrimination against groups of people or individuals based on certain attributes. 

It should be noted that Ukraine has made a certain step forward to address these problems. In  1991 a special law was passed containing key provisions on the protection of rights of people with HIV/AIDS. The law is entitled “On the prevention of acquired immunodeficiency syndrome (AIDS) and social protection of the population”27 (hereinafter referred to as the Law). In accordance with international law and recommendations of the World Health Organization (WHO) this law regulates activities aimed at preventing the spread of HIV in Ukraine and social protection of HIV positive people and AIDS patients. The Law reads that the national HIV prevention policy is implemented through the law itself, and other regulatory documents, as well as through the development of national, regional and local HIV prevention programs, awareness raising and education, special training of health workers, fundamental and applied research, as well as through the development of international cooperation in this area. 
Article 7 of the Law defines rights of all citizens of Ukraine, including children. Citizens of Ukraine, foreigners and persons without citizenship, who permanently reside or legitimately sojourn in Ukraine, are entitled to: 

- medical examination aimed at detecting human immunodeficiency virus; 

- receive an official result of such examination and qualified recommendations on HIV prevention. 

Medical examination is conducted on a voluntary basis. 

Medical examination of minors aged under 18 and persons legally recognized as disabled may be conducted at the request or with the consent of their legitimate representatives who may be present during such examination. 

A person who has come to a health care facility may request an anonymous checkup. HIV testing results are confidential. Such information may be disclosed only to the person it concerns, and in legislatively defined cases also to legitimate representatives of this person, to health care facilities, bodies of prosecution, inquiry, investigation and courts (Article 8 of the Law). 

If minors aged under 18 and persons, who were legally recognized as disabled, are diagnosed with HIV, the health care worker of the institution where testing was conducted, notifies the parents or other legitimate representatives of the aforementioned persons (Article 9 of the Law).
Pursuant to Section 3 of Article 284 of the Civil Code of Ukraine12 medical care is provided to a person starting from 14 tears of age with this person’s consent. A similar provision is also contained in Section 1 of Article 43 of the Law of Ukraine “Fundamental health care  legislation of Ukraine”11: a medical intervention (diagnosis, prophylaxis or treatment) for a patient aged under 14 (child patient), as well as a patient legally recognized as disabled, is conducted with the consent of this patient’s legitimate representatives. 

Therefore, it can be concluded that HIV testing of minors aged 14 to 18 can be conducted without consent or request of a legitimate representative of the child. However, one should not rule out the possibility of such HIV testing provided at the request or with the consent of legitimate representatives of minors aged 14-18, who have the right to be present during the testing process. 

A new version of the Law of Ukraine “On the prevention of acquired immunodeficiency syndrome (AIDS) and social protection of the population” allows for the provisions of these laws and proposes modifying the HIV testing  procedure for minors by allowing testing of 14-year-olds without the consent of and in the absence of a legitimate representative.
Blood (its products) received from donors of blood (its products) and other bodily fluids, cells, tissues and human organs is subject to mandatory HIV testing (Article 10 of the Law). Transfusion and transplantation of blood (blood products) as well as other bodily fluids, cells, tissues, organs) for medical purposes is allowed only after mandatory HIV testing has been done. In order to prevent HIV transmission through donor blood, such blood is transfused only when such a medical intervention is the sole means of saving human life. If there is a real threat to human life and emergency blood transfusion is the only way of saving the patient, and screened donor blood is unavailable, blood, which has been subjected to rapid HIV testing, may be transfused with the consent of the patient or his/her legitimate representative. If informed consent of the patient or his/her legitimate representative cannot be obtained, a team of doctors decides on the transfusion of such blood, and if such consultation is impossible the decision is made by the attending physician. The fact of the transfusion of blood subjected to rapid HIV testing must be certified in the patient’s records and a sample of such blood is urgently sent for laboratory screening.

Pursuant to Article 12 of the Law, Ukrainian citizens, foreigners and persons without citizenship  infected with HIV/AIDS, who permanently reside or legally sojourn  in Ukraine, are registered and served by public and communal health care facilities designated by the MOH of Ukraine . Recording and registration of citizens with HIV and AIDS as well as medical surveillance should follow the principles of confidentiality and respect for human rights and freedoms enshrined in Ukraine’s laws and international treaties.

This law is progressive in that it’s the first time that Ukraine has introduced a special regulation that grants additional rights to HIV positive citizens (including minors). 

Thus, Article 17 states that Ukrainian citizens infected with HIV and AIDS enjoy all rights and freedoms enshrined in the Constitution, laws and other regulatory documents of Ukraine. 

Apart from general rights and freedoms, they are also entitled to:

- being reimbursed for losses resulting from a restriction of their rights due to the disclosure of information about their HIV positive status; 

- being provided with free medicines needed for the treatment of any disease they may have, as well as with individual prevention means and psychosocial support; 

  - free round-trip travel to a health facility at the expense of the health facility that referred a person for treatment; 

 - using an isolated living room. 

HIV positive people and AIDS patients may take part in clinical trials, research and training processes, photo, video shoots and filming only with their own consent. The blood and other bodily materials of HIV positive people and AIDS patients may be used in scientific research only with their consent and involves a compensation in accordance with a procedure established by the Cabinet of Ministers of Ukraine. 

It is prohibited to refuse admission to health facilities, to deny medical care, to impinge on other rights of HIV positive people because of their status, as well as the rights of their families. Illegitimate actions by officials resulting in the infringement of the rights of HIV positive people and their families may be challenged in court (Article 19 of the Law). Persons, who have contracted HIV while performing medical procedures, are entitled to judicially recover damages for the harm caused to their health at the expense of the guilty person (Article 20 of the Law). Children aged under 16, who are infected with HIV or have AIDS, are entitled to a monthly allowance in the amount set by the Cabinet of Minister of Ukraine (Article 23 of the Law).

Therefore, the adoption of this Law is an important event. First, most countries of the world do not have special laws on HIV/AIDS. Second, it’s the first time that the Law has defined key problems faced by HIV positive people, granted them additional rights and spelled out mechanisms for them to exercise their rights.

As to STI testing, drug addiction therapy, medication-assisted therapy and ART, Ukraine’s legislation does not contain special provisions regarding the age of children at which they may start the above procedures on their own. In this case one should be guided by a general provision i.e. medical care is provided to a person, who reached the age of 14, with this person’s consent (Article 284 of the Civil Code of Ukraine). If the child is under 14, medical care is provided at the request or with the consent of the child’s guardian.

Pursuant to the Law of Ukraine “On the prevention of acquired immunodeficiency syndrome (AIDS) and social protection of the population”27 and the Cabinet of Ministers’ directive “On approving the Concept of the government strategy to prevent HIV/AIDS for the period until 2011”  and the national HIV/AIDS Program for 2004- 2008” regulations were developed to ensure the right to voluntary medical examination and HIV testing. These are the following regulations: 

- Rules of a medical examination to detect HIV, registration of HIV positive people and AIDS patients and provision of medical care to them;

- Procedure of HIV voluntary counseling and testing. The Procedure contains a separate section “Counseling of adolescents”80. Thus, to ensure effective counseling for adolescents  there should be an atmosphere of trust, which would be impossible if the counselor is authoritarian and overly edifying or patronizing. Therefore, it is important to provide one-on-one counseling to minors except when the minor wishes his/her parents/other legitimate representatives present at the counseling session. Counseling should always allow for the specificity of different age groups of adolescents. Adolescents’ needs may vary depending on their age, psychological development and social status.
HIV testing can be conducted only with the patient’s informed and voluntary consent. This means that sufficient and comprehensible information was provided to the patient and the patient understands positive and negative consequences of his/her HIV status; the patient consented in writing to receive or refused HIV testing or opted out without any coercion. Exerting pressure or coercion is unacceptable. Using coercion to make the patient, who seeks VCT services, change his/her risky behavior is also unacceptable.

Therefore, to test the child for HIV adequate conditions should be created in the first place. In accordance with Ukraine’s legislation60 one of the main safeguards against HIV is a socially responsible lifestyle that prevents the spread of the disease. For HIV positive people to adhere to such a lifestyle appropriate psychological support should be provided to them.

As part of this analytical work it is necessary to decide on how pretest and posttest counseling will be provided in institutions where homeless children temporarily stay. Pursuant to the MOH order “On improving voluntary HIV counseling and testing” HIV counseling in any situation when HIV is discussed, including outside a health care facility. Only communal health care facilities with appropriate diagnostic equipment may provide HIV testing and issue official statements on HIV testing results. HIV testing involves a collection of blood or other bodily fluids that are referred to a special laboratory. A person diagnosed with HIV is notified of his/her status by a worker of a public or communal health care facility in accordance with confidentiality requirements. Pretest counseling can be provided both in public and communal health facilities, organizations and establishments, as well as organizations, institutions and facilities of other forms of ownership, and NGOs in accordance with the requirements of the law.

An MOH order “On approving the clinical ART protocol for adults and adolescents”65 contains  principles of treatment, care and support for adolescents. It clearly defines the rules of counseling and monitoring adolescents’ health. The documents also describes all ART schemes.

A joint order of the Ministry of Family, Youth and Sports and MOH approved the “Rules of interaction of centers of social services for family, children and youth with health care facilities in various aspects of HIV prevention”67. These rules define functions of centers of social services for family, children and youth and health care facilities in joint implementation of HIV prevention activities in Ukraine.

A joint orders of the MOH, Ministry of Education and Science, Ministry of Family, Youth and Sports, State Penitentiary Department, Ministry of Labor and Social Policy approved the “Instruction on the procedure for providing sociomedical assistance to HIV positive children”83.

As per the Instruction:

· the child’s HIV status can be disclosed with consent of the child’s parents or legitimate representatives. The child’s age acceptable for status disclosure is decided in each individual case;

· HIV positive children attend children’s preschool, secondary, specialized and higher educational establishments on the same basis as others;

· HIV positive children undergo a standard physical checkup according to form #026/0 when enrolling in organized children’s collectives;

· children’s medical records are kept in specially designated places inaccessible for the administration, staff and students of an institution;

· a request by the administration or staff cannot be grounds for obtaining medical records of any patient;

· to organize high quality medical assistance for HIV positive children in organized children’s collectives a medical specialist should be made aware of the child’s  HIV positive status;

· the medical specialist should be appropriately trained to provide emergency medical assistance to HIV positive children;

· HIV positive children deprived of parental custody and guardianship (orphans), who are placed in homes of the child., children’s homes, boarding schools, homes for the disabled, stay in these institutions on the same basis as other;

· managers of public institutions, where HIV positive orphans are placed, have no right to disclose information on children’s HIV status;

· managers of public institutions, where HIV positive orphans are placed, provide these children with annual sanatorium and health resort treatment according to indications;

· HIV positive orphans are provided with high calorie diet increased by 25-50% of total calories in addition to their age needs.

To enhance the quality of medical assistance for HIV positive children and improve the quality of their life, as well as continuously improve pediatricians’ skills and knowledge in the area of HIV regional health authorities assign appropriate HIV specialists. The most experienced pediatricians are involved in this work (specialists in children’s infections, physicians of offices of infectious diseases who received appropriate training in HIV and ART).

The only regulatory document that mandates HIV testing (and which is out of line with Section 3 of Article 7 of the Law of Ukraine “On the prevention of acquired immunodeficiency syndrome (AIDS) and social protection of the population”) is the Procedure for medical care provision to children in shelters for minors of the juvenile service, centers of socio-psychological rehabilitation of children 70 (hereinafter – the Procedure).

The Procedure does not specify that a medical examination which includes HIV testing is mandatory, however, several paragraphs of the Procedure underscore a mandatory nature of HIV testing. As the effective version of the Procedure does not provide for children’s informed and voluntary consent to HIV testing, the Procedure needs to be amended accordingly. We believe that children aged 14 to 18, who are placed in homes for minors and centers of socio-psychological rehabilitation of children, should receive HIV testing based on their consent. 

A usual practice is to test children in reception centers without their consent and permission from their legitimate representatives. It stands to reason that such actions by workers of reception centers are illegal because according to the law children aged under 14 are to be tested for HIV in the presence of their guardians. As for children aged 14 to 18, the legislation provides that the child’s consent to the medical intervention should be obtained. A serious problem is also a lack of regulation of HIV testing and screening for other infections in temporary placement settings, lack of training among the staff of the institutions and lack of confidentiality about the child’s health status. 

Therefore, one may state that currently HIV testing of children aged under 14, who stay in shelters for minors, reception centers and other temporary placement institutions, is conducted without their consent. And it is illegal. It is common that legitimate representatives of such children are absent or fail  (for some reason) to consent to or to request HIV testing or cannot be present during testing. Obviously, the issue of awareness of HIV testing of children under 18, who are at a high risk of HIV and in temporary placement arrangements, should be raised.
The above gives grounds for concluding that Ukraine’s legislation is imperfect as regard medical examination and provision of medical services to children on the street. After being withdrawn from the street homeless children are placed in medical and social protection establishments. According to Ukraine’s legislation social protection establishments include shelters for children and centers of socio-psychological rehabilitation of children. Sometimes street children are placed in reception centers (placement procedures are described in Section 3). 

As for homeless and neglected children, who have reached the age of 14, the administration of temporary placement establishments must establish the child’s identity and age and obtain the child’s informed consent before testing the child for HIV and providing other medical assistance. 

Only through compliance with this procedure one may state that the child’s rights and legitimate interest are protected!

As mentioned above the administration of institutions where homeless and neglected children are placed has legislative mechanisms to provide HIV testing and other medical assistance to such children. Specifically, the administration of such institutions is allowed to cooperate with AIDS centers. In accordance with the “Standard regulations on the AIDS center” the AIDS center (hereinafter referred to as the Center) is a specialized health care facility 63.

Key objectives and functions of the Center:

1. Organize HIV prevention activities.

2. Ensure epidemiological monitoring and surveillance.

3. Provide organizational and methodological guidance to health care facilities to render counseling, diagnostic, therapeutic and prophylactic services to the population.

4. Organize and provide necessary types of medical, medico-psychological and social assistance to HIV positive people and AIDS patients.

5. Provide clinical and laboratory diagnosis of HIV and opportunistic infections.

6. Organize and provide out-of-hospital assistance to HIV positive people and AIDS patients.

7. Provide follow-up care to HIV positive people and AIDS patients.

8. Register, provide preventive and follow-up care to medical workers exposed to the risk of infection while performing their professional duties.

9. Organize screenings among the population of a region to detect HIV through voluntary testing, including pre- and posttest counseling.

10. Provide training of health worker in issues of HIV prevention.

4.2. Conclusions:

1. Ukraine’s legislation sets forth procedures for medical support and medical service delivery to minors

2. Overall, procedures for HIV testing of minors meet European standards.

3. The procedure for providing medical care to street children placed in temporary placement institutions is not legislatively regulated, which constitutes a violation of the child’s rights.

4. It is often the case that medical workers demand payments from children and youth living and working on the street for examination and other health services.

5. Typically workers of temporary placement institutions for children  are not aware of the child’s right to health care, including HIV testing.

6. Children’s rights are often infringed by the staff of temporary placement institutions.

7. When HIV testing is done, the opinion of street children is not considered, and the legislative provision mandating the receipt of informed consent from the child or his/her legitimate representative is ignored.

8. Workers of temporary placement institutions for children are not usually aware of a prohibition to disclose information on the child’s health status.

9. Ukraine’s legislation does not define clear-cut schemes of interaction between temporary placement institutions for children deprived of parental care and health care facilities.

4.3. Recommendations:

1. Ministries and department in which jurisdiction are temporary placement institutions for homeless and neglected  children (hereinafter – Ministries) should develop a joint document regulating medical care delivery to children in temporary placement institutions and ensuring that the child’s rights are respected:

-   medical care, including HIV testing, for children aged under 14 is to be provided with the consent of the child’s temporary guardian – administration of the institution;
-  medical care, including HIV testing, for children aged under 14, is to be provided with the child’s consent and permission;
-  information on the child’s health status is confidential and constitutes medical secrecy;
- if confidentiality is breached, the guilty person must pay damages to the affected person:
-   information on the child’s HIV positive status can be provided only to: the child, health care facilities, courts, prosecution, inquiry and investigation bodies;
-  Ukraine’s legislation prohibits the provision of such information to the pedagogical staff  of institutions and other persons who are not specified in the law.
2. Ministries must bring to the attention of heads of children’s temporary placement institutions orders on the Procedure for medical assistance delivery to children and enforce compliance with these orders.

3. Ministries should develop a single written form of the child’s consent to medical intervention.

4. Ministries should develop a procedure for ensuring confidentiality of heath status of children in temporary placement institutions.

5. Ministries should design a course “Fundamental medical rights of the child” and provide training of workers of children’s temporary placement institutions.

6. Ministries in conjunction with the MOH of Ukraine should develop and issue orders on the procedure for interaction between temporary placement institutions for children deprived of parental care and health care facilities.

7. The MOH of Ukraine should bring to the attention of all health care facilities the unacceptability of charges for heath services for children deprived of parental care.

V. Forms of prevention activities among children and young people living and working on the street.

5.1. Multidisciplinary social work street teams providing services to children and adolescents at risk, their functions

5.1.1. Legal and regulatory framework

It should be stated that a large number of children on the street are in a transient situation when they are actually deprived of adult care, and their rights and interests should be protected. Given the situation, the Ministry of Family, Youth and Sports approved “Standards regulations on the multisectoral street team of social work with most at risk children and youth” (hereinafter referred to as the Regulations)74.

The importance of these Regulations is obvious because it’s the first time that a team of specialists (multidisciplinary street team - MDT) has been set up to provide social and prophylactic services to most at risk children and youth.

The Law of Ukraine “On social work with children and youth”30 states that:
social work with families, children and young people refers to the activity of authorized bodies, enterprises, organizations and institutions that provide social services to families, children and young people, as well as the activity of social work specialists and volunteers who provide social support to families, children and youth, ensure their rights and freedoms, improve life quality, and ensure that their interests and needs are met; 

social inspection is a system of activities designed to discover, analyze and oversee the life activity of families, children and youth in crisis, the moral, physical and mental condition of children and young people, to assess their needs and enforce compliance with state standards and regulations in the area of social work;

social services for families, children and youth is a system of social interventions designed to support and service families, children and youth in order to eliminate or mitigate their life hardships, support their social status and full life activity;

social prevention is a type of social work intended to prevent crisis among families, children and youth, illegal behavior in families, among children and youth, to discover any adverse impact on the life and health of children and youth and prevent such impact  and the spread of socially dangerous diseases among children and youth people;

social rehabilitation is a type of social work intended to restore key social functions, psychological, physical, moral health,  and social status of families, children and youth;

social support is a type of social work designed to ensure social guardianship, care and casework among socially vulnerable children and youth for them to overcome hardship, preserve and boost their social status.

MDTs are set up at raion, city, city district centers of social services for family, children and youth (hereinafter referred to as the Center) by order of the director.

The director or specialist of the Center, who is appointed by a corresponding order, coordinates the MDT activity.

Per the Regulations the MDT activity targets the following categories of service recipients: 
· children and youth using psychoactive substances, including injecting users using nonsterile injecting equipment;

· children and youth who voluntarily or forcibly provide sexual services for money, food or shelter (including sexual exploitation);

· boys and male adolescents engaging in unprotected sex with female commercial sex workers;

· boys and adolescents engaging in unprotected sex with men (MSM).

The MDT is comprised of the following specialists:

- social worker;

- social pedagogue;

- psychologist;

- medical worker (doctor, nurse).

If necessary other specialists may be involved in MDT activities, as well as representatives of nongovernmental institutions and organizations. The MDT may include individuals who volunteer to engage in charitable, non-for-profit and motivated socially useful activities (hereinafter referred to as volunteers ).

Social preventive activities among MDT clients may be implemented during visits by the Mobile social counseling team and through social street patrolling. The regulations also lists key responsibilities of the MDT specialists: a social pedagogue, worker, psychologist, physician, nurse, volunteer.

Key responsibilities of the social pedagogue, MDT worker:

· conducts an assessment of clients’ needs;
· provides qualified counseling;
· helps establish and restore family relationships;
· encourages behavioral changes among clients, including further reintegration with the family or referral to appropriate institutions;
· encourages and refers for HIV and STI testing, as well as VCT;
· helps bring in other specialists and needed resources.
Key responsibilities of the MDT psychologist:

· conducts an assessment of clients’ needs;

· provides qualified counseling;

· encourages behavioral changes among clients, including further reintegration with the family or referral to appropriate institutions for institutionalization purposes;

· encourages clients to receive VTC, STI testing;

· helps establish and restore family relationships.

Key responsibilities of the MDT physician:

· identifies medical care needs depending on the patient’s health at first checkup;

· provides qualified medical counseling;

· provides primary medical care;

· builds adherence to ART;

· conducts voluntary pre- and posttest HIV counseling (VCT);

· refers patients to other medical specialists (if necessary).

Key responsibilities of the MDT physician nurse:

· assesses the patient’s physical condition;

· encourages patients to receive socio-medical services;

· if necessary, provides urgent medical care;

· conducts STI rapid testing.

Key responsibilities of the MDT volunteer:

· supports patients in meeting their needs;

· helps establish and restore family relationships;

· motivates patients to change their behavior;

· establishes contacts with the patient’s family and friends;

· helps bring in necessary resources to meet patients’ needs, including local community and/or NGO resources.

Therefore, it is the first time that a team of specialists has been created in Ukraine to prevent HIV among homeless and neglected children through the delivery of social services and meeting social needs.

According to the Law of Ukraine “On social services”31 social services is a package of legal, psychological, educations, medical, rehabilitation and other activities targeting specific social groups or individuals in crisis who need social support. Health services are also included in the list of social services. It should be noted that health services for minors have their specific features. Thus, pursuant to section 3 of article 284 of the Civil Code of Ukraine12 medical assistance is provided to a 14-year-old person with his/her consent. The same provision is also contained in section 1 of article 43 of the Law of Ukraine “Fundamental health care  legislation of Ukraine”11: a medical intervention (diagnosis, prophylaxis or treatment) for a patient aged under 14 (child patient), as well as a patient legally recognized as disabled, is conducted with the consent of this patient’s legitimate representatives. In addition, article 43 provides that in case of emergency posing a threat to the patient’s life, no consent on the part of the patient or his/her legitimate representative is required. Analysis of Ukraine’s legislation gives grounds for concluding that in order to provide health care to the child his/her exact age should be established. As medical interventions with patients aged under 14 are provided with consent of their legitimate representatives, the law prohibits MDT to render medical services to homeless and neglected children of this age without consent of their legitimate representatives. Moreover, if a homeless child is retrieved from the street, MDT workers cannot identify the child’s age because the child does not normally carry any documents confirming his/her age. The only exception when MDT workers my provide medical care to children without consent of such children or their legitimate representatives is when there is a real threat to the child’s life. In each case the physician has to decide on whether there is such a real threat to a minor’s life. 

MDTs can provide social services to homeless children except for those associated with medical services, including HIV testing. To test homeless or neglected children for HIV or other infections MDT workers should refer such children to corresponding social care services for children and for their further temporary institutionalization29. 

Therefore, the services refer children for temporary institutionalization where such children will receive a comprehensive physical checkup, including HIV testing, as well as medical assistance with permission of the child’s temporary guardian i.e. the institution’s administration. 

5.1.2. Conclusions:

1. It’s the first time that Ukraine’s has taken steps to legislatively regulate the creation and operation of a team of specialists – MDT, in order to carry out social and prevention activities among most-at-risk children and youth.
2. MDTs are intended to prevent HIV among homeless and neglected children.

3. MDTs are expected to provide quality social services and meet social needs of the above-mentioned categories of children and youth.

4. MDTs are intended to prevent homelessness and neglect among children. One of the MDTs’ objectives is to prevent the spread of HIV/AIDS.

5. “Standard regulations on the multidisciplinary street team on social work with moat-at-risk children and adolescents” (hereinafter – the Regulations) are not perfect and need to be improved:

- some provisions of the Regulations are not in line with Ukraine’s laws that regulate the provision of medical assistance to minors.

- some topical issues are not regulated at all by this regulatory document.

5.1.3. Recommendations:

“Standard regulations on the multidisciplinary street team on social work with moat-at-risk children and adolescents” (hereinafter – the Regulations) need to be improved:

1. It is necessary to remove from the social pedagogue’s responsibilities an item that says that the pedagogue encourages and refers for HIV and STI testing, as well as VCT.

2. It is necessary to remove from the psychologist’s responsibilities an item that says that the psychologist encourages clients to receive VTC, and STI testing.

3. It is necessary to remove from the MDT physician’s responsibilities an item that says that the physician conducts voluntary pre- and posttest HIV counseling, and refers patients to other medical specialists. 

4. It is necessary to remove from the MDT nurse’s responsibilities an item that says that she conducts STI rapid testing.

5. It is necessary to define what other specialists can be involved in MDT activities and delineate their key responsibilities.

6. It is necessary to define how social patrolling will be organized.

7. It is necessary to define how each MDT member will be responsible for confidentiality of information that he/she has received from homeless children and other persons.

8. Delineate procedures for interaction between MDTs and children affairs bodies and services, delimit their respective functions, develop a procedure for temporary institutionalization of children. 

5.2. Implementation of harm reduction programs among children and young people who live and young people on the street 

5.2.1. Legal and regulatory framework

Drug addition and HIV/AIDS are two major social problems for Ukraine just like for many countries of the world. Drug addiction is one of the main HIV/AIDS epidemic drivers. The number of drug users is steadily rising. More than 90% of drug users inject opioid drugs. Studies have revealed that sharing infected solutions, syringes, needles, containers, etc. is the  main route of transmission of HIV and some infectious diseases among most-at-risk populations. Drug use also contributes to HIV sexual transmission. Unfortunately, children and young people living and working on the street include a large number of injecting drug users and those engaging in unsafe sex. That’s why syringe exchange and condom distribution are an important prevention vehicle. One of the ways to prevent HIV, other blood-borne diseases, as well as crime among drug users is so-called “harm reduction programs”. Such programs are primarily aimed at:

· distributing sterile injecting equipment; 
· providing medication-assisted therapy; 
· carrying out street social work (outreach);
·  providing information and education.
Distribution of sterile injecting equipment through harm reduction programs is reflected in the Law of Ukraine “On the prevention of acquired immunodeficiency syndrome (AIDS) and social protection of the population”27. Specifically, Article 4 reads: "The State guarantees the prevention  of HIV spread among injecting drug users, specifically through the creation of conditions for the exchange of injection needles and syringes for sterile ones". In Ukraine more than 20 needle exchange programs are operating successfully. Pursuant to a joint order of the Ministry of Family, Youth and Sports and MOH “On approving the procedure for interaction between centers of social services for family, children and youth and health care facilities on various HIV/AIDS prevention aspects”77 social services are responsible for ensuring the exchange of syringes among injecting drug users and syringe disposal through health care facilities. Are such harm prevention activities on the part of social workers, community and other persons legitimate? Pursuant to Article 4 of the Law of Ukraine “On the prevention of acquired immunodeficiency syndrome (AIDS) and social protection of the population”27 the State encourages activities aimed at shaping safe sexual behavior among the population. It is obvious that syringe exchange and condom distribution activities are intended to shape a healthy lifestyle and prevent HIV/AIDS within the framework of this Law. As was mentioned above, pursuant to Article 284 of the Civil Code of Ukraine an individual has the right to medical assistance. An individual, who has reached the age of 14 and seeks medical care, may choose a physician and treatment methods according to the physician’s recommendations. Medical care is provided to a 14-year-old person with this person’s consent. Therefore, an individual (pursuant to Article 57 of the Constitution of Ukraine) has an inalienable right to life. This right also implies the right to medical care. Legislatively, the term “medical care” is not defined  either in the Constitution or Ukraine’s fundamental health care legislation. A “medical service” is not defined in legislation either, as well as how it relates to the term “medical care”. Logically, the term “medical service” is broader than “medical care”, however, pursuant to Article 49 of the Constitution medical care is to be provided for free. At the same time, medical services may be rendered for a fee in legislatively defined cases. And these two terms should be delimited not only to define the constitutional right to free medical care. In some instances the appropriateness of a medical intervention depends on this, as well as the need for receiving consent to such an intervention, the content and scope of information responsibility of the health facility, etc. 

A broader treatment of the term “medical care” may mean that one person uses medical knowledge and skills for other another person to exercise his/her rights and interests that require a bodily intervention. In such a case even a cosmetic service, removal of a donor organ or an abortion based on social indications will be regarded as medical care. It is necessary delimit medical care and a medical intervention. A medical intervention refers to any prophylactic, diagnostic, therapeutic or other impact (physical, chemical, biological or psychic) on a human body, which causes or may cause organic changes. The Constitutional Court of Ukraine has pointed out the need to legislatively define the term “medical care”.

Thus, key signs of medical care can be considered to be the following:

· an intervention in the physical or mental sphere of human existence;

· an intervention required by health condition;

· interventions to save life, restore health and working ability;

· an intervention by a health care professional.

A combination of these signs makes it possible to define medical care as a legitimate intervention by a health care professional with a physical or (and) mental sphere of human existence necessitated by health condition, and with a view to saving life, improving health and restoring health.

5.2.2. Conclusions:

Obviously, harm reduction programs do not fall under the signs of medical care. Legislation does not prohibit condom distribution or syringe exchange, and does not associates such activities with the age of the child living and working on the street. As there is no such prohibition, a constitution principle “all that is not prohibited is permitted” comes into force. This principle is enshrined in Section 1 of Article 19 of the Constitution of Ukraine9: “Ukraine’s law and order is founded on the principle according to which no person can be forced to do what is not provided for in the legislation”. In accordance with Article 8 of the Constitution of Ukraine, the provisions contained in the Constitutions have the highest legal force and direct effect.

VІ. Anonymity and confidentiality of information obtained during the provision of social services. Requirements as to the need for informing authorized bodies of socially dangerous behavior

6.1. Legal and regulatory framework

Ukraine’s legislation contains general legal provisions concerning collection, use, dissemination and storage of information32. The law entitles an individual information in all spheres of social and political life of Ukraine, and provides for a system of information, its sources, defines the status of participants in information relations, regulates access to information and ensures it protection, safeguards the individual and society against false information.

The main principles of information relations are as follows:

·  guaranteed right to information;
·  openness, accessibility and free exchange of information;
·  objectivity and credibility of information;
·  completeness and accuracy of information;
 legality of collection, use, dissemination and storage of information.

These principles are reflected in Article 32 of the Constitution of Ukraine9. No one shall be subject to interference in his or her personal and family life, except in cases envisaged by the Constitution of Ukraine.

The collection, storage, use and dissemination of confidential information about a person without his or her consent shall not be permitted, except in cases determined by law, and only in the interests of national security, economic welfare and human rights. Every citizen has the right to examine information about himself or herself, that is not a state secret or other secret protected by law, at the bodies of state power, bodies of local self-government, institutions and organizations. Everyone is guaranteed judicial protection of the right to rectify incorrect information about himself or herself and members of his or her family, and of the right to demand that any type of information be expunged, and also the right to compensation for material and moral damages inflicted by the collection, storage, use and dissemination of such incorrect information.

The same principles of civil rights and principles are reflected in the Law of Ukraine “On information”32, which defines “the right to information”. Pursuant to this Law all citizens of Ukraine, legal entities and state authorities have the right to information, which implies a possibility of free collection, use, dissemination and storage of data that they need to exercise their rights, freedoms and legitimate interests, and perform their responsibilities and functions. The exercise of the right to information by citizens, legal entities and state must not infringe civil, political, economic, social, religious, ecologic and other rights, freedoms and legitimate interests of other citizens, as well as right and interest of legal entities. Each citizen has free access to information that concerns his/her personally except for cases stipulated by laws of Ukraine.
Information with restricted access is legally categorized as confidential and secret.

Confidential information refers to information that is owned, used or otherwise managed by individuals or legal entities and is disseminated at their will and according to their conditions.

Confidential information owned by the state and used by state authorities or local self-governments, enterprises, institutions and organizations of all forms of ownership, cannot include the following data:

· information on environmental status, quality of food products and other consumer products;

· information on accidents, disasters, dangerous natural phenomena and other extraordinary events that have occurred or may occur and pose a threat to citizens’ safety;

· information on the population’s health status, standard of living, including food, clothing, medical service and social security, as well as information on social and demographical indicators, and the status of law and order, education and culture;

· information on human and civil rights and freedoms, and violation of such rights and freedoms;

·  information on unlawful actions on the part of state authorities, local self-governments, and officials;

· other information to which access cannot be restricted in accordance with Ukraine’s laws and international treaties ratified as bounding by the Verkhovna Rada of Ukraine.

Citizens have the right to:

             1.  know what information about themselves and for what purposes is collected;

             2.   know how, who and for what purposes such information is used;
             3.  access information about themselves, deny its correctness, completeness, relevance, etc. 
Other persons are prohibited from accessing the information about another person, which was collected by state authorities, organizations and officials in accordance with law. Information on citizens may not be stored longer than it is necessary for legally established purposes. All organizations  that collect information on citizens must officially register appropriate databases before starting to operate such databases as is prescribed by the Cabinet of Ministers of Ukraine. 

The amount of information about citizens that can be legally obtained should be maximally limited  and can be used only for legitimate purposes. Refusing to grant access to, withholding, as well as collecting, using, storing or disseminating such information unlawfully can be challenged in court.

Confidentially of information is critical to HIV testing.

Generally, the individual’s right to reliable and timely information on his/her health status (including information on HIV testing results) is enshrined in Ukraine’s fundamental health care legislation11. Pursuant to paragraph “f” of Section 1 of Article 6 of this Law every citizen has the right to reliable and timely information on his/her health status and general population’s health, including existing and potential risk factors and their degree.
In accordance with the Civil code of Ukraine an individual is entitled to the confidentiality of information about his/her health status, the fact of seeking medical assistance, diagnosis, and physical checkup results (Section 1 of Article 286).

A similar provision is contained in Section 1 of Article 391 of Ukraine’s fundamental health care legislation, which entitles the patient to confidentiality of information about his/her health status; the fact of seeking medical assistance, diagnosis, and physical checkup results. In this section the Law specifies that this right is granted to all patients without restriction on their social status, age, etc. 
Ukraine’s Law “On the prevention of acquired immunodeficiency syndrome (AIDS) and social protection of the population”27 an individual is entitled to anonymous medical examination. Anonymous counseling and testing mean that counseling and testing is provided without identification of a person (passport data: family name, name, surname, date of birth, place of residence, employment or education, etc.). Therefore, a code is assigned to patients receiving HIV voluntary counseling and testing.
Medical examination results, information on HIV status, are confidential and constitute medical secrecy . 

This information can be provided only to the person it concerns, and in legislatively defined cases to legitimate representatives of this person, health care facilities, bodies of prosecution, inquiry, investigation and courts27. Registration and medical surveillance  of HIV positive people and AIDS patients should meet confidentiality requirements and respect human rights and freedoms defined by Ukraine’s laws and international treaties. HIV positive citizens are entitled to claim damages incurred due to restriction of their rights resulting from the disclosure of their HIV positive status. 

Thus, Section 2 of Article 8 of the Law of Ukraine “On the prevention of acquired immunodeficiency syndrome (AIDS) and social protection of the population” contains a list of persons who are legally allowed to receive information on other persons’ HIV status. 

However, there are multiple violations of this Law in different regulatory documents. For example, there is a joint order of the Ministry of Family, Youth and Sports and MOH, which establishes a Procedure for medical care delivery to children in shelters for minors of the juvenile service, centers of socio-psychological rehabilitation of children and a scheme of their examination in health care facilities70. According to this scheme, children in social protection institutions and health care facilities are subject to laboratory testing, including HIV testing.

Following a medical examination, according to paragraph 7 of the Procedure, information on health services provided to children in social care institutions is to furnished to the pedagogical staff of such institutions. 

It should be noted that in this case there is a violation of Section 2 of Article 8 of the Law of Ukraine “On the prevention of acquired immunodeficiency syndrome (AIDS) and social protection of the population”, i.e. the order runs counter to the Law. Pedagogical staff of social care institutions are not on the list of persons entitled to receive information on HIV status.

Another serious problem is that there are no clear-cut legislative provisions as to who, how and in what form, on what legal grounds, etc is to provide information on HIV testing  (including partial information), as well as on further results of examinations, treatment, etc. 

Among numerous violations of HIV positive children’s’ rights disclosure of their HIV status by medical and health facility support staff is the most common one. Illegal actions by these persons fall under Article 132 of the Penal Code of Ukraine. Under this Article if an official of a heath facility, support staff member, who obtained information single-handedly, or a medical worker discloses information on HIV testing of a person (including a child) and its results, which they learned when performing their service or professional duties, they are punishable by a fine of 50 to 100 tax-exempt minimum incomes of citizens or community work of up to 240 hours, or correctional labor of up to 2 years, or by imprisonment of up to 3 years, with or without deprivation of the right to hold specific offices or engage in specific activities for up to 3 years.  

The article delineates persons who may violate patients’ rights: medical and support staff of health care facilities, who obtained information when performing their professional duties.  However, in practice there are multiple cases of the child’s HIV status disclosure by other persons, in particular, by school, kindergarten teachers, social workers, public institutions employees, etc. In this case their actions do not fall under Article 132 of the Penal Code of Ukraine, which specifies that an affected person is only entitled to damages incurred within the framework of civil relations, i.e. under the Civil Code of Ukraine. As a matter of fact, such workers shirk any responsibility for their misdeeds.

Legislation relating to social work with most-at-risk adolescents also provides for confidentiality of information that is furnished to the social worker. Thus, Article 5 of Law of Ukraine “On social work with family, children and youth”30 reads that one of the key principles of social work with children and youth is that social workers are to respect and protect human rights, and ensure confidentiality of information. Article 3 of the Law of Ukraine “On social services”31 underscores the need for service providers to ensure confidentiality:

Pursuant to Article 13 of the Law of Ukraine “On social work with families, children and youth”30 social service providers working with families, children and youth must: 
· diligently carry out social work with families in crisis, children and young people;

· follow key principles of social work with families, children and youth; 

· respect citizens’ dignity;

· avoid inhuman and discriminatory actions toward social service recipients; 

· ensure confidentiality of information obtained when performing their responsibilities. 

The Law of Ukraine “On social services”31 (Article 11) says that social service providers must: 

· diligently provide social services to persons in crisis;

·  follow key principles of social work ;

·  respect citizens’ dignity;

·  avoid inhuman and discriminatory actions toward social service recipients; 

·  provide full information on the contents and types of social services to social service recipients;

· ensure confidentiality of information obtained when performing their responsibilities, as well as information that may be used against the person receiving social services. 

At present, practice requires some adjustments for social service providers concerning confidentiality of information. Specifically, oftentimes when dealing with most-at-risk adolescents social workers receive information about actions that constitute an offense or may cause damage to a minor or the other person. 

How can a situation be resolved in which a social worker learns about an offense, intended suicide or other asocial actions? It is obvious that the legislations should be modified by adding specific legislative provisions allowing the social worker to turn to law enforcement bodies, psychologists, psychiatrists, etc. if the client provided information about actions that constitute an offense or may cause damage to some person.

                                                    6.2. Conclusions:

1. Ukraine’s legislation contains a list of persons who may be notified of HIV testing results.

2. The legislation does not provide for a possibility of bringing to justice of workers of various spheres, except health care workers, for disclosing information on a minor’s  HIV status.

3. Sometimes ministries and departments issue orders and other regulatory documents that infringe the child’s right to confidentiality of information.

4. There are no clear-cut legislative provisions in place as to who, how and in what form, on what legal grounds, etc is to provide information on HIV testing (including partial information), as well as on further results of examinations, treatment, etc.

5. The procedure for storing information received by social workers from underage clients is imperfect.

6. In accordance with Ukraine’s legislation a social worker is responsible for protecting information obtained when performing his/her duties.

6.3. Recommendations:

1. Make amendments to the Penal Code of Ukraine, expand liability (except medical and support staff) for disclosing confidential information on HIV status of a person, including a child. Introduce criminal liability for all employees of institutions, establishments, organizations, associations that have access to such confidential information for disclosing it.

2. The MOH of Ukraine should issue an order spelling out the procedure for transferring information on HIV status (who, how and in what form, on what legal grounds, etc is to provide information on HIV testing (including partial information), as well as on further results of examinations, treatment, etc..

3. Ministries that manage institutions for temporary stay of homeless and neglected children should issue orders regulating the procedure for transferring information on the child’s HIV positive status.

4. The Ministry of Family, Youth and Sports should develop and formalize through an order procedures for ensuring the confidentiality of information about the child, which became known to workers in the course of their duties.

5. Make amendments to Article 13 of the Law of Ukraine “On social work with family, children and youth”, i.e. supplement the sentence “social services provides working with families, children and youth must ensure the confidentiality of information obtained when performing their duties” with “except information about actions that constitute an offense or may cause damage to the client or other person”.

6. Make amendments to Article 11 of the Law of Ukraine “On social services”, i.e. supplement the sentence “social service provides must ensure confidentiality of information obtained when performing their responsibilities, as well as information that may be used against the person receiving social services”  with “except information about actions that constitute an offense or may cause damage to the client or other person”.

VІІ. Legal support for work with children and young people living and working on the street; possible solutions 

7.1. Problem identification 

The State guarantees equal access to free legal assistance for all children in order to safeguard their rights. Due to physical and mental immaturity the child needs special protection and care, including adequate legal protection. Children living on the street and deprived of adult care need even more attention because they face serious problems, health disorders, etc. Children have rights that the State committed to protect in its Constitution. Government agencies continuously monitor the child rights situation in Ukraine. Ukraine also must report to the international community on how it ensures the rights of its citizens: on May 15, 2003 Ukraine ratified the UN Convention on the Rights of the Child. This international instrument contains a comprehensive set of international legal standards on the protection of and ensuring proper conditions for the upbringing of children. All states that signed the Convention must prepare national reports on the children situation using the same criteria. In addition, national and regional NGOs also provide relevant data so that it can be possible to evaluate the child rights situation in a specific country.

Currently, the main problems that demand special societal attention in Ukraine include such violations of rights of homeless children as neglect and offense of minors. Ukraine’s laws guarantee a series of privileges and benefits for orphans and children deprived of parental care. However, these benefits and privileges usually do not reach children and youth living and working on the street. 

At the same time, social orphanage takes on menacing dimensions. Children in Ukraine become orphans with parents alive: annually around 6,000 children become deprived of parental care. And by no means all Ukrainian citizens can adopt children from boarding schools due to low income. The problem of orphans in Ukraine engenders another problem: children abandoned by parents, who fail to be  placed in or who run away from boarding schools, often become human trafficking victims. They are traded for the purposes of organ transplantation or sexual or labor exploitation. The complicated economic and social situation in Ukraine caused the rise in juvenile delinquency, especially among children living and working on the street. The state must protect children who are for some reason in trouble with the law thereby preventing juvenile delinquency. 

Therefore, pursuant to Article 33 of the Law of Ukraine "On childhood protection"25, minors are subjected to detention and arrest as an exclusive measure and only as prescribed by the law. The child’s parents or proxy parents as well as prosecution agencies are notified of this immediately. It is prohibited to use violence, intimidation and other unlawful actions to force the child to testify or admit his/her guilt.

All these problems require that the state and society protect children and youth living and working on the street, and ensure round-the-clock legal assistance for them. How can the state and society ensure the provision of legal assistance to homeless children? 

Key areas of such activity:

1. Develop and pass the Law of Ukraine “On free legal assistance for citizens of Ukraine”

On June 9, 2006 the President of Ukraine issued a decree approving the Concept of establishing a system of free legal assistance in Ukraine. The goal of free primary legal assistance is to inform a person of his/her rights and a procedure for exercising these rights. The state must ensure the provision of free legal assistance for everyone. Free legal assistance is to be adequately funded from the national budget via a separate line item established in the law on Ukraine’s national budget for a current year. After a form of free legal assistance provision is selected a draft law should be developed and submitted to the Verkhovna Rada of Ukraine for adoption. Specifically, the law on free legal assistance should provide for free legal assistance for children in crisis.

2. Introduction and improvement of the institution of juvenile justice in Ukraine

At present Ukrainian lawyers working in the judicial system turned to a more perfect legal system that would protect the adolescent and prevent repeat offenses. This is juvenile justice that is successfully practiced in other counties.

In 1917 in Kyiv, Kharkiv, Odesa, which were part of Russia then, special courts for minors were set up. The functions of the judge were performed by the justice of peace, who adjudicated on juvenile cases and oversaw the work of institutions that took care of juvenile delinquents. 

The Law of Ukraine on the National program “National action plan to implement the UN Convention on the Rights of the Child for the period until 2016”9 contains paragraph 4.9. “Creation of a juvenile justice system”. Unfortunately, Ukraine’s effective legislation there is no definition of “juvenile justice” and it is used as a combination of legal provisions that regulate children’s rights and obligations. Juvenile justice is intended to bring down juvenile delinquency, and reduce the number of children sentenced to imprisonment through alternative types of punishment. 

Key objectives of juvenile justice:

· develop a conceptual basis for creating a juvenile justice system;

· develop a regulatory framework for creating a juvenile justice;

· ensure institutional juvenile justice though the introduction of juvenile court proceedings by 2016;

· by 2016 ensure training of specialists for the juvenile justice system;

· by 2016 provide legal assistance for every child who has committed or is suspected of having committed an offense;

· strengthen the role of the public in crime prevention, correction and resocialization of minors sentenced to imprisonment, alternative types of punishment and release from punishment, to which end:

- raise the population’s awareness of juvenile justice issues in 2010 – at least by 50% and in 2016 – at least by 90%;

- raise students and teachers’ awareness of juvenile justice issues by 2010 – at least by 70% and by 2016 – at least by 95%.

Currently, Ukraine’s juvenile justice was given a new impulse. Most courts have begun to consider juvenile  cases. Judges are oriented to studying not only legal topics related to this age group but also psychology and pedagogy.  The concept of creating juvenile justice was developed by a working group comprised of experts from the Supreme Court, Ministry of Justice of Ukraine, General Prosecutor’s Office of Ukraine, “Child rights protection” foundation, Ukrainian center “Poruzuminnia”, and following parliamentary hearings it was passed to the Ministry of Justice for the preparation of a relevant bill.

Under new conditions the state must introduce a more progressive system of social rehabilitation of children in trouble with the law, which would meet present-day requirements. International and national experience shows that the introduction of juvenile justice is an important factor that has a positive impact on society and helps strengthen local communities. The juvenile court, as a central juvenile justice body, considers juvenile cases (including with adult accomplices); administrative offenses by minors; cruel treatment of children and nonperformance of obligations to the child, where the child is the affected party. Juvenile justice should be humanized as much as possible, and the Concept offers the following mechanisms for this: change of preferences in court proceedings  — a gradual transition from punitive functions to rehabilitation and protection; new vision of a victim as an important judicial process object; use of non-legal knowledge (in psychology and pedagogy) in juvenile judicial proceedings of Ukraine. A special approach is proposed for minors at the pre-trial investigation stage: giving preference for preventive measures without taking a minor into custody; special custody settings for minors; respect for child rights  in compliance with international and national laws.

3. Development and adoption of the law of Ukraine “On ombudsman for children ”

It is very important to develop and institute the office of the Ombudsman for children (hereinafter – children ombudsman) in order to implement activities to develop the system of legal support for street children. In some countries of the world this institution is very effective. The first children ombudsman was appointed in Norway in 1981. What are the key responsibilities of the children ombudsman? These include the following:

· ensure and protect children’s rights and interests;

· improve access to existing rights of the child;

· ensure understanding of child rights that are not enshrined in laws and are not exercised in practice.

There are different system in the world: there are children ombudsmen, associations of children ombudsmen (European network of children ombudsmen, Latin America network of children ombudsmen), special commissions dealing with child rights issues, etc. The UN Committee on the rights of the Child is a body responsible for monitoring and implementing the UN Convention on the Rights of the Child, consistently underscores the role of children ombudsmen in ensuring child rights. Thus, Article 4 of the Convention provides that States Parties shall undertake all appropriate legislative, administrative, and other measures for the implementation of the rights recognized in the present Convention.

Why is the children ombudsman’s activity so important?

· Children are a specially vulnerable group because children depend on adults and cannot protect themselves.

· Children do not have political power: they do not take part in elections, and cannot advocate their own rights.

· Children are almost deprived of access to grievance mechanisms, judicial system and courts.

The children ombudsman works according to the following principles:

5. The ombudsman’s activity should be coordinated with the position of the child.

6. The child’s position should be reflected in all activities, reports, studies and strategies that are developed.

7. Structures should be developed to advocate children’s views and position.

4. Enhancing the role of legal services in social service delivery 

The role of lawyers working in the area of social service delivery is very important as it is social workers that face multiple violations of rights of most-at-risk children. Another important problem is such children’s asocial behavior. They need legal protection and support, advocacy of their rights and interests, because the child is an immature person without established life position and character. Therefore, developing a network of lawyers in the social sphere is a primary necessity. Unfortunately, currently the state pays little attention to this issue, and makes no effort to develop and strengthen a system of legal support for children and youth living and working on the street. Social services are understaffed with lawyers, and lack counsels on their staff altogether; and lawyers’ salaries in these services are low. Such a state of affairs discourages experienced lawyers and qualified counsels from working in the social services sphere. However, the childhood sphere is the most important and complex one among others because children are our future. 

A host of legal problems related to HVI/AIDS arise in service provision for children  living and working on the street. Therefore, it stands to reason that without a team of experienced and well-remunerated lawyers it is impossible to resolve the problem of homeless and neglected children. 
An important element in the development of a system of legal assistance for street children is improving legislative initiatives intended to provide services to these children and youth. As was mentioned above the Ministry of Family, Youth and Sports approved the “Standard regulations on the multidisciplinary street team on social work with moat-at-risk children and adolescents”73. It is the first time that a team of professionals has been created to provide social services to HIV most-at-risk children and youth living on the street. However, the author believes that a regretful oversight is that this team does not include a lawyer. The regulations provide that MDTs may engage other specialists if necessary as well as representatives of NGOs. However, it is obvious that MDTs also need lawyers on their staff. Also, sometimes MDTs may hire counsels to provide one-time legal assistance to children and youth living and working on the street. 
Training of students of educational establishments in basic child rights protection. 

In order to have specialists conversant with child rights and capable of safeguard these rights they should be trained. To this end, it is necessary to develop a child rights module and incorporate it into curricula of secondary and higher educational institutions that groom future lawyers and social work professionals. Some sections of such a module should deal with the rights of most-at-risk and HIV positive children.

As was mentioned above, children and youth  living and working on the street is an HIV most-at-risk populations. Currently, Ukraine is faced with one of the devastating HIV/AIDS epidemics in Europe and Central Asia: according to national experts, HIV prevalence among the adult population (aged 15-49) is 1.63 %. According to UN data of March 2010, there are 1.5 million PLHIV in Eastern Europe and Central Asia . Ukraine has the highest HIV incidence rate in Europe. Despite a large number of prevention programs, most of which are funded by the GFATM, the dimensions of the HIV/AIDS epidemic in Ukraine continue to grow. In a such threatening situation the Ukrainian society should make a concerted effort to fight the epidemic. Given the existing human rights situation in the area of HIV/AIDS, a supportive legal and social policy is an important component in the epidemic response. Human rights protection should be a focus of all aspects of the epidemic response. Therefore, government structures should involve the community and lawyers to address this problem.

Only a concerted effort to protect human rights in the area of HIV/AIDS will make it possible to fight the AIDS epidemic successfully!

7.2. Conclusions:

1. Legal support for children living and working on the street is a component of system activities aimed at preventing the HIV/AIDS epidemic.

2. At present. Ukraine does not have a legislative framework regulating issues of free legal assistance for Ukrainian citizens, in particular children.

3. Ukraine does not have the institution of juvenile justice.

4. The institution of the human rights ombudsman does not have clear-cut authority to protect child rights.

5. There is an urgent need for introducing the office of the Ombudsman for children in Ukraine.

6. The development of a network of lawyers in the social sphere and provision of legal services to children and youth living and working on the street is primary necessity for addressing the HIV/AIDS epidemic. 

7.3. Recommendations

1. The Ministry of Family, Youth and Sports should develop and approve new “Standard regulations on the multidisciplinary street team on social work with moat-at-risk children and adolescents” taking into account conclusions and recommendations; include a lawyer in the MDT and develop the lawyer’s job description.

2. Develop and pass the Law of Ukraine :On free legal assistance for Ukrainian citizens”.

3. Pass the law of Ukraine “On juvenile justice”.

4. Pass the law of Ukraine “On Ombudsman for children”.

5. Design a child rights module and introduce it in curricula of secondary and higher educational establishment that train future lawyers and social sphere specialists.

6. The Ministry of Family, Youth and Sports should enhance the role of legal services in providing social services to most-at-risk children and adolescents.
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